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PERSPECTIVES ON INTERSTATE AND INTER-
NATIONAL SHIPMENTS OF MUNICIPAL
SOLID WASTE

WEDNESDAY, AUGUST 1, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON ENVIRONMENT AND
HAZARDOUS MATERIALS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2123, Rayburn House Office Building, Hon. Paul E. Gillmor (chair-
man) presiding.

Members present: Representatives Gillmor, Greenwood,
Shimkus, Fossella, Buyer, Bass, Pallone, Towns, McCarthy, Bar-
rett, Luther, Doyle, and Dingell (ex officio).

Staff present: Amit Sachdev, majority counsel; Jerry Couri, policy
coordinator; Hollyn Kidd, legislative clerk; and Dick Frandsen, mi-
nority counsel.

Mr. GiLLMOR. We have had a quorum check in, so we will call
the committee to order and proceed. And today our subcommittee
will consider the issue of interstate and international shipment and
disposal of municipal solid waste. This issue has bedeviled Con-
gress for the last decade as Members of Congress from exporting
States have fought to retain the status quo, and States involun-
tarily receiving waste have sought change.

The alignment of members on this issue in the past has reflected
geography rather than ideological split between Republicans and
Democrats. If former speaker Tip O’Neill’s famous quotation about
all politics being local needs any illustration, this issue is it.

Congress first started delving into this issue almost 15 years ago
after the Supreme Court struck down restrictions of the interstate
shipment of waste in Philadelphia v. New Jersey. The Court found
that a ban on out-of-State waste was a regulation of commerce
which violated the Commerce Clause of our Federal Constitution.
While some of our witnesses here today disagree with that ruling,
and similar rulings which have been made by lower courts, I be-
lieve it is warranted to explore the movements of solid waste be-
t\éveen States and countries and see if congressional action is need-
ed.

Presently, States are important 32 million tons of waste, or well
over 14 percent of all waste generated in the United States. The
amount of these types of shipments has been growing rapidly. They
are 13 percent higher than they were only 2 years ago and more
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than twice what was being imported for disposal as recently as
1993. My own State of Ohio has seen an increase of imports over
the past decade with the most recent figure showing a 700,000 ton
increase in waste imports over the last 2 years alone.

With the trend showing this much waste being carried on tax-
payer financed roads from State to State, we need to ensure safe
transportation of waste, adequate capacity for local, regional, and
national needs and environmental protections that ensure the
groundwater and soil are protected from leaching trash.

Before I came to Congress 12 years ago, when I was a member
of the Ohio State legislature, I was involved in the passage of what
was the most forward-looking waste disposal law at that time. And
I personally feel that each town and State needs to develop a com-
prehensive solid waste management plan and take responsibility
for handling the trash that is generated inside its borders.

As a net importer of solid waste, Ohioans have resented being
dumped on by entities who not only did not build their own land-
fills but don’t have to live with the consequences. However, I also
recognize that we have to be realistic about geography and the de-
mographics of many places that do not have the land mass avail-
able to exercise the type of solid waste management that is com-
mensurate to its population. These places should not be shut down
if they are making reasonable attempts to responsibly address their
disposal needs. In fact, many of these States import as well as ex-
port a sizable amount of waste. In addition, I think it is important
that towns that want out-of-State waste should not be excluded
from getting it.

In some cases, the current law has had the undesirable effect of
rewarding the environmentally irresponsible—those who do not
make the commitment to handle their waste—and it can also pun-
ish the environmentally responsible who do make the commitment
to handle their own waste only to see their facilities filled from out-
of-State waste. Many people have characterized this debate as
NIMBY or “Not in my backyard.” I have sometimes called it
NIMBY YIMBY, or “Mine in my backyard, yours in your backyard.”

But, essentially, the tension here is not over State or inter-
national borders; it is whether within the universe of trash disposal
market forces lead to the type of choices that will benefit our con-
stituents in the long run. And rarely do we in Congress get to
make decisions that are ordinarily reserved for city council and
county boards. I believe that today’s witnesses will help us survey
the issues from the public and private perspectives, as well as iden-
tify certain places in legislation that can either be helpful or hurt-
ful in creating a safe, efficient, environmentally responsible, and
cost-effective solid waste disposal system in our country. And I
want to thank our witnesses for coming.

I would also like to ask unanimous consent that all members
have five legislative days to submit opening statements for the
record, and I would like to recognize our distinguished ranking
member of the committee, Mr. Pallone of New Jersey, for a state-
ment.

Mr. PALLONE. Thank you, Mr. Chairman, for holding this hearing
on interstate waste, which is a very important issue for this sub-
committee. I understand the chairman’s desire to proceed expedi-
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tiously with this hearing, but I already mentioned to him, and I did
want to mention now, that members should have witnesses’ testi-
mony 48 hours in advance of the hearing so that we can adequately
prepare. And I know the chairman, himself, only received the testi-
mony last night, but in the future I hope that we can do better.

Since I came to Congress in the 1980’s, Congress has considered,
but not enacted, numerous bills that would allow States to impose
restrictions on interstate waste shipments, a step the Constitution
prohibits in the absence of congressional authorization. Over this
period, there has been a continuing interest in knowing how much
waste is being shipped across State lines for disposal and what
States might be affected by proposed legislation. Hopefully, in to-
day’s hearing, we will be able to shed some light on these ques-
tions.

The difficulty in this debate, however, comes from a lack of infor-
mation. Not all States require reporting of waste imports, and very
few track exports, so the available data are incomplete and in some
cases represent estimates rather than actual measurements. We
do, however, know that the total interstate waste shipments con-
tinue to rise due to the closure of older local landfills and the in-
creasing consolidation of the waste management industry. In the
last 5 years alone, reported imports have more than doubled, from
14.5 million tons in 1993 to 32 million tons in the year 2000.

Everyone creates trash, and we need an efficient, equitable, envi-
ronmentally sound way to expose of it—I should say to dispose of
it. Whether you are in the Northeast, the Midwest, the Southeast
or the Pacific Coast region, waste shipments inevitably have be-
come an issue. My home State of New Jersey has not been absent
from the debate. As a matter of fact, it was a case against our
State, the city of Philadelphia v. New Jersey, that prompted the
legal rulings which clarified Congress’ need to act in the area of
interstate waste.

For the third year in a row, New Jersey is on the list of major
importers with 836,154 tons of municipal solid waste imports in
1999. New Jersey is still a major exporter of waste as well. Esti-
mates show that MSW exports totaled more than 4 million tons in
2000. But the absence of flow control has led waste-to-energy facili-
ties in New Jersey to search for ways to replace local waste now
being disposed elsewhere, and as a result, large amounts of waste
are entering New Jersey from New York.

As previously stated, the movement of waste also represents the
growing regionalization and consolidation of the waste industry. In
1999, the 3 largest firms, Waste Management, Allied Waste, and
Republic Services, accounted for 81 percent of total revenues of the
industry’s 100 largest firms. These large firms offer integrated
waste services, from collection to transfer station to disposal site,
in many locations. Often they ship waste to their own disposal fa-
cility across a border rather than dispose of it in an in-State facility
owned by a rival. As small landfills continue to close, the number
of U.S. landfills have declined 51 percent between 1993 and 1999,
and this trend toward regionalization and consolidation is likely to
continue. The amount of waste being shipped across State lines for
disposal may rise in the process.
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Again, it is for these reasons, Mr. Chairman, I believe it is im-
portant that Congress pursue a legislative solution. I know that
our colleagues on the panel are here because they have various
bills in that regard. And when we return in September, obviously,
I think we need to move on some of this legislation. I look forward
to hearing from the witnesses. And thank you, Mr. Chairman.

Mr. GILLMOR. The Chair recognizes the gentleman from Indiana
for an opening statement.

Mr. BUYER. Thank you, Mr. Chairman, and I thank my col-
leagues for coming to testify. I hold here in my hand a bumper
sticker. It says, “Indiana, the Landfill State.” It is really the senti-
ments as Michigan receiving Canada trash or Ohio receiving New
Jersey trash, Pennsylvania, Virginia. Everybody wants to send
their trash somewhere else except, I guess, in their backyard, as
the chairman had said.

Small towns in my home State and like yours have been over-
taken by thousands of tractor trailers loaded with out-of-State mu-
nicipal waste. In 1996, at its peak, the State of Indiana received
in excess of 1.8 million tons of trash from other States. My dis-
trict—actually, it was within 4 miles of my childhood home, across
the Tippecanoe River, Liberty Township, there is a mountain in the
middle of the plains of Indiana, and it is packed with Chicago
trash. Now, I don’t mind Chicago coming and bringing their com-
merce and coming to our lakes, but you know what? Don’t leave
your trash; take it back with you. Especially, I don’t mind if you
come and camp, then we will take care of your trash. But don’t
send all your trash from Chicago to Indiana.

While the situation has improved somewhat in terms of volume,
the idea that my State or any State should be the dumping
grounds of another State’s trash is, I find, objectionable. The State
of Indiana has acted responsibly to manage trash generated within
our State. We created solid waste districts, and we are trying to
manage and be responsible in how we handle the solid waste. It
makes it very difficult when, in Indiana, we try to act responsibly
but other States that have not taken the initiatives just dump it
upon us. I find that also objectionable.

The Supreme Court has ruled that trash is a commodity subject
to the Commerce Clause and because it can be shipped across State
lines unimpeded by the interest of the receiving State to provide
for the safekeeping of its own environment. This view is very frus-
trating for the importing States. No one here would take their
trash and dump it in their neighbor’s yard, but this is exactly what
is happening to Indiana, Michigan, Ohio, Pennsylvania, and others.

Imported trash creates environmental problems, safety problems,
community developmental difficulties. States should have some
ability to address these needs without running afoul of the Com-
merce Clause which is why I have co-sponsored Mr. Greenwood’s
bill. This bill would give the State of Indiana and other States the
tools it needs to ensure that its environment is not just spoiled by
the actions of other States that are not acting responsibly. The idea
to give importing States some tools to address these issues is not
a new one. In fact, in the 103d Congress, the Congress passed such
legislation by an overwhelming vote of 368 to 55. I also recall how
painful it was in 1996. Senator Dan Coates was the leader of this
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issue in the Senate. It passed the House, it went to the Commerce
Committee, and I recall standing in the basement of the Capitol be-
fore the Commerce Committee in 1996 when it was my own con-
gressman, John Meyers of Indiana, in the Energy and Water Ap-
propriations Subcommittee, that killed the legislation, and I have
never forgotten that.

Finally, Mr. Chairman, I am very pleased that you granted my
request and invited the commissioner of the Indiana Department
of Environmental Management to present testimony here today.
Ms. Lori Kaplan and I have discussed the issue in the past, and
I know the subcommittee will greatly appreciate the views she pre-
sents on behalf of Indiana. And I welcome my colleague’s testimony
and yield back my time.

Mr. GILLMOR. The gentleman yields back. We have been joined
by the distinguished ranking member of the full committee, the
gentleman from Michigan, who is recognized for an openings state-
ment.

Mr. DINGELL. Mr. Chairman, thank you. And I appreciate this
hearing and commend you for conducting it. I also welcome our
panel and others who will be here to testify on this very important
question. I want to welcome this legislative hearing, and I want to
express my pleasure that it will focus this subcommittee and this
committee’s attention on three pieces of legislation designed to pro-
vide our communities and States relief from unwanted imports of
municipal solid waste.

In 1994, this committee and the House of Representatives, on a
broadly bipartisan basis, passed interstate waste legislation which
was the predecessor to H.R. 1213. The broad support for such legis-
lation was demonstrated by a vote in favor of 368 to 55. The inabil-
ity of our localities and States to protect themselves from unwanted
waste has become clear after the Supreme Court’s 1992 decision in
the case of Fort Gratiot Sanitary Landfill v. Michigan Department
of Natural Resources—a matter of irritation for both myself and
Mr. Bonior.

Since then, for almost a decade, State after State in all areas of
this country have searched for a constitutional means to control
shipments of solid waste from other States and countries. The re-
sult of this effort has been costly and unproductive litigation. State
laws have been repeatedly struck down by the courts, because
under the Commerce Clause of the Constitution, only Congress has
the authority to grant States and local jurisdictions the right to
regulate waste imports into those jurisdictions. The recent opinion
of the Fourth Circuit Court of Appeals striking down Virginia’s law
is but the latest example.

Action by this committee and this Congress is long overdue.
While this committee has failed to act for the past 6 years, the
problem has worsened in Michigan and in almost every other
State. In the 1-year period from 1999 to 2000, total imports into
Michigan increased by 1 million tons of unwanted waste. Out-of-
State imports now represent almost 20 percent of all trash disposed
of in Michigan. Slightly less than one-half of the imports come from
Canada. And I might note that there is very little control over what
is in that waste and whether it is ordinary waste or whether it con-
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stitutes hazardous waste or just what. Nationwide, waste imports
have more than doubled since 1993.

There has been a dramatic consolidation within the waste man-
agement industry. According to Congressional Research Services,
the three top firms account for 80 percent of the revenues. In addi-
tion to filling precious landfill capacity, the thousands upon thou-
sands of truckloads of out-of-State and Canadian waste add to the
already congested highways in Michigan and other States, spur
concerns over traffic safety, create wear and tear on the roads, pol-
lute our air, threaten our environment, and outrage our citizens.

Our citizens and communities demand control over imported gar-
bage. For the past 6 years bipartisan supporters of H.R. 1213, in-
cluding Governors and local officials from many States, have been
seeking action by this Congress and by this committee. I would ask
unanimous consent at this point that their correspondence be in-
cluded in the hearing record at this point.

Mr. GILLMOR. Without objection.

[The information referred to follows:]
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July 31, 2001

The Honorable Paol E. Gilimor

Chairman

U.S. House of Representatives

Energy and Commerce Subcommitiee on
Environment aud Hazardous Materials

2125 Raybumn House Office Bullding

Washington, D.C. 20515

Dear Chainman Gillmor:

‘We are writing to express our appreciation for holding a hearing on the issue of managing
pmunicipal solid waste and our strong support for H.R. 1213, the Solid Waste Interstate Transportation Act
of 2001, introduced by Representative Jim Greenwood (R-PA). This bill would provide state and local
governments with the tools they need 1o reasonably limit the amount of ont-of-state waste that crosses
their borders, maintain disposal capacity for their own waste and help protect their natural resources.

Lacking a specific delegation of authority from Congress 1o regulate waste imports in their
Jjurisdictious, states are subject to an endless flood of out-of-state trash. - It is critica) for Congress to take
action to enable states the ability to implement environmentally sound waste disposal plans and recycling
programs in order to ensure adequate in-state capacity for their solid waste, The ungestricted stream of
garbage imported into states contradicts recycling program goals—which is to conserve landfill space--
when landfill capacity is being filled up with ont-of-stare trash,

As you know, New York City closed its only Jandfilf at Fresh Kills, which significantly increages
the a2mount of waste that will be exported into other states. This landfill handled moxs thag 3.5 million
tons of garbage annually, which is now being exported thronghout the Mid-Atlantic and Midwestern
regions of the comntry.

We have worked together for several years to resolve this ever-increasing problem of marsguiated
interstate import of waste, and many states view this as a significant issue. We appreciate your co-
spousorship of similar legislation in past Congresses and look to you now for your leadership to address
this important issue. We would be pleased to work with you to secure passage of interstate waste control

legisintion,
Thank you for your petsonax consideration of cur concerns.

Bt T G Moty




June 23, 1995

The Honorable Thomas J. Bliley, Chairman
The House Commerce Committee N

The Honorable John D. Dingell, Ranking Minority Member
The House Commerce Committee

The Honorable Michael G. Oxley, Chairman
Subcommittee on Commerce, Trade and Hazardous Materials

The Honorable W.J. Tauzin, Ranking Minority Member
Subcommittee on Commerce, Trade and Hazardous Materials

Dear Gentlemen:

We are writing to express our strong support for the interstate waste provisions in the State and
Local Government Interstate Waste Control Act of 1995, offered by Congressman Mike Oxley,
Chairman of the Subcommittee on Commerce, Trade and Hazardous Materials. We respectfully
urge you to help secure its enactment without any weakening amendments.

For too long, states have had only limited ability to place restrictions on shipments of unwanted
garbage from other states into their landfills and incinerators. Although mandated by federal law
to develop comprehensive waste management plans, states’ efforts to enforce their planning rules
have been overturned repeatedly by the federal courts. Lacking a specific delegation of authority
from Congress, states that have acted responsibly to implement environmentally sound waste
disposal plans and recycling programs are still being subjected to a flood of out-of-state trash.

The subcommittee-passed bill would remedy this situation by amending the Solid Waste Disposal
Act to grant state and local governments authority to limit out-of-state waste shipments. For
instance, landfills and incinerators that did not receive out-of-state waste in 1993 could not
receive trash from other states until local governments approved its receipt. In addition, states
could freeze their out-of-state waste at 1993 levels and somie states would be able to reduce these
levels significantly.

Under the subcommittee measure, states would have the option to deny a permit to new facilities
if it is determined that there is not 2 local or in-state regional need for that facility. And, states
could place restrictions on construction and demolition debris -- from road and building projects
-« that comes from other states, Canada and Mexico.

We are not asking for outright authority to prohibit all out-of-state waste. We are asking for
reasonable tools that will enable state and Jocal governments to act responsibly to manage their
own waste and limit waste from other states. We need assurances that we can save our disposal
space for our own use.
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We strongly believe that Chairman Oxley’s bill addresses many of our concerns, merits the
support of the Commerce Committee and should be passed without any weakening amendments.
Provisions that would allow states to significantly reduce or ratchet their waste, allow states to
freeze out-of-state waste levels, allow states to deny a permit for disposal facilities based on need,
allow states to restrict construction and demolition debris and aflow out-of-state waste to be
banned at facilities until local governments approve its receipt shouldn't be deleted from this bill.

In addition, definitions in the bill should not be weakened. The definitions of municipal solid
waste, affected local government and host community agreements, among others, were
Taboriously negotiated last year by importing and exporting states, the National Association of
Counties and the waste industry. While they are not as strong as all parties would like, we believe
they represent a fair compromise.

‘We encourage the Commerce Committee to pass amendments that would allow states to impose a
cost recovery surcharge fee on out-of-state waste and impose a percentage cap on the amount of
waste that a new facility or major modification of an existing facility could receive. Cost recovery
surcharges would provide some states with the funding necessary to implement solid waste
management programs. Permit caps would provide assurance to states that excessive amounts of
trash imports will not occur in the future and that new landfills and incinerators are not being
built primarily for the purpose of receiving outside waste.

This legislation is of great importance to our states and we respectfully request that it be approved
without any weakening amendments. Thank you for your personal consideration of our concerns.

Sincerely, y / o

George/V. Voinovich Evan Bayh
Govemor of Chio vernpr of Indiana

/Q'é-/-/

Tom Ridge
Governor offPennf
ﬁﬂ inss
rereto ones
Goveggor of Kentucky

4 o

John Engler,

Governor of Michig:

Mike Leavitt
Govemgr of Utzh
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David M. Beasle;
Governor of South Garolina

Gaovernor bf Arkansas

ao/im Caﬁ‘”fb\

aston Caperton
vernor of West Virginia

Taww £ Buasio
T stad
Governor of Iowa

E éim Geringer :;

Governor of Wyoming

Bill Gray
Goreenor of Kansas

ne hICR

Frank Keating
Governor of Oklahoma

R

George W, Bush
Govermnor of Texas

SRV 2

Bob Miller
Governor of Nevada

Y.

Edward T, Schafer
Governor of North Dakota

Don Sundquist
Governor of Tennessee

24

ha A. Kitzhab,
overnor of Oregon

Governor of Washington

E. BeanﬁEeMn

Govemnor of Nebraska
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Congress of the Wnited Htates
FHouse of Representatibes

Wasbington, BE 20515
July 12, 1996
The Honorable Newt Gingrich The Honorable Richard Gephardt
Speaker Minority Leader
U.S. House of Representatives U.S. House of Representatives
H-232 Capitol H-204 Capitol
Washington, DC 20515 Washington, DC 20515

Gentlemen:

We, the undersigned Members of the Pennsylvania Congressional Delegation, are writing regarding
an issue that is of great impertance to our state — passage of interstate waste legislation during this
Congress. As you may know, Pennsylvania is the largest importer of out-of-state municipal waste.
Last year we received over 5.2 million tons of trash from other siates. This represents a 54 percent
increase in the amount of waste our state received only six years ago.

The recent announcement by Govemor Pataki and Mayor Giuliani setting a closure date for the
Fresh Kills Landfill in Staten Island and New York City's proposal to export more municipal waste
to states like Pennsylvania while cutting its recycling budget by $28 million makes passage of
legistation all the more urgent for us. Pennsylvania already receives more than 2.7 million tons of
waste from New York each year -~ 15 percent of all the municipal waste New York produces. The
closure of Fresh Kills landfill means that New York will need to locate new disposal capacity for
nearly 5 million tons of additional solid waste annually.

Tt is critical that Congress grant importing states like Pennsylvania the autharity to place reasonable
limits on interstate waste shipments. The citizens of Pennsylvania have successfully undertaken the
difficult challenge of providing disposal capacity for handling our own waste. The state has acted
responsibly to solve its own waste problems by taking the following steps:

® Adopted the toughest environmental standards in the nation for waste disposal facilides. All
of the municipal waste landfills now operating in Pennsylvania have double liners, leachate
treatment and gas management programs.

L] Implemented the largest community-based recycling program in the United State involving
772 municipalities.

L Required all counties to adopt municipal waste plans to provide for disposal capacity for the
next ten years,

Unfortunately, Pennsylvania's waste disposal capacity is rapidly being fillsd by other states' trash.
We need 1o pass federal legislation to give states like Pennsylvania the authority to freeze and then
reduce imports of unwanted municipal waste from other states,
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The Senate passed its versicn of interstate waste/flow contral legislation on May 18, 1995. Itis
critical that the House move quickly so that the legislation can be conferenced and signed into law
before the end of this Congress.

‘Thank you for your attention to this issue.

Sincersly,

13 pud 44,-&‘ Yk Sorsn
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€ongress of the Hnited'States.
TWashington, BL 20513

July 25. 1996

The Honorable Newt Gingrich

Speuaker

The United States House of Representatives
Washingron. DC 20313

Dear Mr. Speaker:
As members of the Michigan Congressional deleyation. we are writing to express the
need for timely action on interstate solid waste legislation, We request your persomal assistance

in reaching 2 final resolution of this matter.

Over the past decade. Michigan has taken important steps to plan for the fuure

strategy which encourages composting. waste reduction. and recycling. and aiso facludes a

successtul boutle return and mandatory deposit law. Our communities have made & It
decisions and have permitted new disposal faciiities and the expension of existin
order to increase capacity when it was found to be the oniy recourse 1 mee that
geads. By implementing an integrated waste management planning process. «
cesponsible approach o addressing solid waste generated in our state in an 2
sound and effective manner.

LS,

However recent U.S. Supreme Court decisions a2 impacied cur 2t
Supreme Court decision. Fupr Grarior Senirary Landf can Dengripesy of e
Rexpnrees, severely impacted our state’s ability (o effectively plan and manage the s
yenerated in our state, By completely prohibiting our ability 1o reguiate wiste e
borders. this Jecision opened Michigan o a flood of waste from other regivns vutside vur st
that viewed newly created capacity as a quick, easy., aad refativels inexpensivag soiutio
wwwn waste disposal problems.

g our

Now our state faces signiticant pressures (rom inereasing waste imports entering
wther states. and Canadian interests have also found vur state to be an attractis ¢ alternatis ¢ tor
their waste disposal needs. [n addition to the out-of-stute waste Michi 2s. which
hs been estimated as high as 1.3 million tons per year. revent news stories have repurted
negotiations are underway in southeast Michigan which could result in the region being the new
dumping grounds for an additional 730.000 tons of wish each year from the metropolitan
Toronto area.

FILTED CN RICYCLED SAPER
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Although legislation to address our conceras passed the House of Representatives by a
large bipartisan margin during the 103rd Conyress. 2 final resolution has remained elusive.
Along with our colleagues from other large importing states such as Ohio. Pennsylvania. and
Indiana. we have been committed to seeing interstate waste legislation passed by this Congress
which would provide our states with the reasonable wols we need 1o conirol the growing flow of
interstate waste.

Last year. the Senate passed a combined interstate waste and flow control bill. The
House Commerce Subcommittes on Commerce. Trade. and Hazardous Materials approved
interstate waste and flow legislation in May of last year, but this bill has yet to receive further
consideration. The defeat of a stand alone flow control proposal in January of this vear on the
House floor may well have concluded with a different result. if not for the unsuccesstui etfort 1o
separate the issues ot flow control and interstate waste. We believe that the House would pass a
comprehensive proposal with interstate and flow control provisions. if given the opportunity.

We were encouraged when the states of New Jersey and New York. large exporting
states. recently joined with Michigan and other Midwestern stares o se2k consensus on a
lewislative solution. However. we were bitterly disappointed to iearn thae the State of New York
suspended their participation in these discussions in the wake of their decision to close onz of
New York Cite's largest disposal facilities. Unlike New York constituents, who hailed the
vlosure of this faciiicy--one of the largest in North America. we dind little comfert in the fact that
our state sow faces the possibility of receiving even yrester amounts of vut-of-state Waste.

As vou are aware. time is running short and we swongly belis ¢ this issue must be
addressed before the end of the current session. We are not asking for the ability t compietely
bun waste from entering our state., nor are we requesting that states {ike New York drastically
reduce their waste sxports overnight. We are seeking a fair and reasonaiie approach wh

* reduces the environmental risk w our {ocalities, restores their akility cively plan
implement infegrated management strateyics. gives them greaier au
about waste enteriny facilities located in their communities. and pro
incentive o take similar steps.

We will support legislation which would be sensitive o market furces and would
yradually reduce levzls of out-of-state waste entering Michigan over reusonable time frames.
Pro s of an aeezptabie proposal should also include placing the farge amounts of out-of-
state conswruction and demolition debris which signiticandy impact our disposal capacity under
the scupe of regufation. Legislation should allow permit decision-making to take into account
lueal and regional dispusal needs consistent with existing state faw, A proposal including these
elerments would go a long way toward restoring integrity in our state’s planning process in which
vur taxpavers have committed a substantial investment of their efforts and resources.
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Again. Mr. Speaker. we respecttully request yvou to assist us in resolving this vital issue
betore the end of the current session. and we remain committed to working with vou and our
tellow House colleagues to reach an acceptable conclusion.

Thank you for your consideration of our request.

Sincerely.
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July 9, 1997

The Honorable Thomas J. Bliley, Jr.
Chairman

The House Commerce Committee
2125 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Bliley:

We are writing to urge you ta move a comprehensive interstate waste and flow control bill this
year. In recent conversations with Governor Voinovich, you encouraged our five states to reach
an agreement on interstate waste provisions in order to move comprehensive legislation that will
help both importing and.exporting states. :

We strongly believe that the lack of federal interstate waste and flow control legislaton
undermines states” abilities to implement environmentally sound waste. disposal plans and to
protect our own natural resources. Without federal authority to place reasonable limits on the
amount of out-of-state waste, states like Ohio, Pennsylvania, Indiana and Michigan have become
dumping grounds for trash from other states. Without flow control, states ike New Jersey are
limited in their ability to manage effectively the disposal of municipal solid waste within their
own borders, and would face an enormous financial liability.

In Pennsylvania, Indiana, Michigan and Ohio, where out-of-state waste imports are continuously
and unreasonably high, citizens repeatedly ask why they should recycle in order to conserve
disposal space for other states’ waste. New Jersey has taken aggressive steps to try to manage all
of its trash within its borders by the year 2000. New Jersey communities have acted responsibly
to build disposal facilities to help meet that goal. However, if Congress fails to protect existing
flow control authorities, repayment of the outstanding $1.6 billion investment will be jeopardized.

We are deeply concemed that our efforts to make responsible decisions have been undermined by
federal courts, have put potentially large financial burdens on our communities and have
encouraged exporting states to pass their trash problems onto the backs of others. Our citizens are
making sacrifices and they need assurances that we have the tools necessary to manage our own
waste and limit imports from other states so that we have the-space to handle our own garbage.

You have asked our five states to try to work through regional differences on interstate waste
provisions that would allow an interstate waste and flow control bill to move forward. Last year,
importing states and New Jersey were able to quickly reach a consensus on interstate waste
provisions, provided that New Jersey receives flow control authority. We respectfully resubmit
that agreement and urge prompt consideration by your committee and the House.
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The Honorable Thomas J. Bliley
July 9, 1997
Page 2

We support this package as a fair and reasonable compromise between importing and exporting
states, It provides the ability for importing states to reduce the current amount of out-of-state
waste and limit future interstate waste flows. States also would be able to place reasonable
restrictions on construction and demolition debris. In addition, it gives local communities the
ability to decide whether or not thiey want to accept other states' trash, And, communities would
have reasonable ability to implement flow control authorities. While this package does not include
everything that we would like, we believe it is a fair package that we can support without
amendments. ’

Unfortunately, efforts to place reasonable restrictions on out-of-state waste shipments have been -
perceived by some as an attempt to ban all out-of-state trash. On the contrary, importing states --
like Michigan, Indiana, Ohio and Pennsylvania — are not asking for outright authority to prohibit
all out-of-state waste, nor are we seeking to prohibit waste from any one state. We are asking for
reasonable tools that will enable state and local governments to act responsibly to manage their
own waste and limit unreasonable waste imports from other states. Such measures would give
substantial authority to limit imports and plan facilities around our own states’ needs. ’

Effective legislation is supported throughout the country. Twenty-four governors and the Western

Governors' Association previously have written to you and the House leadership urging passage
of effective legislation.

Thank you for your personal consideration of our agreement. We urge you to move forward with
comprehensive interstate waste and flow control legislation this year.

Sincerely,
Gwré?. Voi;lovich - . Christine Todd Whitman
Goverdor of Ohio ) Governor of New Jersey

- . - ‘
ohn Engler . Frank O'Bannon '
Governor of MicHy Governor of Indiana

/ ¢
7 oow W <
Tom Ridge .
Govemor of Pennsylvania
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February 5, 1999

‘The Honorable Rudaiph W. Giuliani
‘The City of New York
Office of the Mayor

Ciry Hall

New York, NY 10007

Dear Mayor Giuliani:

‘We were very disappointed with the plan you d in D ber to i
the export of New York City's municipal waste to neasby states, rather than taking divect
responsibility for your own waste. wahnmmnuuapoﬁcythnrelmaxduﬂve!ym
out-of-state locations for the ng, or disposal of New York City's trash
and garbage. Rumtoﬂymfo:mmhnmmepubkpolmymmnm

The interstate transportation of waste into or through our States hay significantly
contributed to a direct increase in safety and environmental hazards to our citizens and the
bwmngpm%ﬂemwmwmmaggmmpw inspection for all

hods of waste in Jong-haul waste transporting will contimse to
mmth:yofh&nfourmmwemm

Last year your administration made 2 commitment to only dispose of New York
City waste at facilities which have host community agreements to accept such waste. We
expect the City to live up to this commitment and will mogitor Wasts shipments carefully
to see that it does,

Tn closing, we urge you 1o recvaluate your plan and to follow through on the
City's commitment not to sead waste to sites in communities who do not agree 1o acoopt
it

We stand ready to meet with the City to discuss changes to your plan that would
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The Honorsble Rudolph W, Giufiani

bring balance to the waste marketplace.

M. Seif

Pennsylvania Department of Environmental
Protection

QL Rt

John Paul Woodiey, Jr.

Secretary
Virginia Department of Nawral Resoutces
el P, Misno

Aflt P frncd

‘West Virginia Division
of Environmental Protection

-2- February 5, 1999

Sincerely,

Peansylvania Department of Environmestal
Protection

P.O.Box 20583

Harrdsburg, PA 17105-2063

717-787-2814 .

Virginia Department of Natural Resources
P.0. Box 1475

Richmond, VA 23218

R04-786-0044

‘West Virginix Division

of Exvironmental Protection
#10 McJunkin Road

Nitro, WV 25143
304-759-0515

ce;  Joka 2. Cahill, Comsdsaioner, New York
+ &

Deparroent of
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April 23, 1999

The Honorable James C. Greenwood
2436 Rayburn H.O.B
Washington, D.C. 20515

Dear Representative Greenwood:

On behalf of the Western Governors® Association (WGA), we would
Yike to commend you for introducing H.R. 1190, "The Solid Waste Interstate
Transportation and Local Authority Act of 1999.* This bill would authorize
much needed tools to states to manage the disposal of out-of-state municipal
solid waste. We strongly suppon the ‘Interstate Transportation and Disposal
of Municipa] Solid Waste® section of the bill, and urge its passage during this
Congress. WGA does not have a position on ‘flow control,’ and thcrefore
does not advocate any position on that section of the bill.

Western governors believe each state should do everything it possibly
can to manage the wastes generated within its borders. We do not support an
outright ban on waste shipments betwoen states because there are many
examples of safe, effective and efficient cross-border wastc management

arrangements.

We believe the provisions in Section 2 of your bill would provide
states reasonable controls over both current, and future, waste streams. The
governors particularly appreciate the provisions in your bill concerning "(g)
Limitations on Prospective Waste Flows" and "(i) Cost Recovery
Surcharge.” Authority for cost recovery surcharges is needed to help states
offset their costs for overseeing the disposal of out-of-state wastes.
Percentage limitations are necessary for states to plan for and protect future
m—stm dxsponl capacity by ensuring that a portion of landfills and
in will be svailable for in-state nsz. To that end, we would seek an

amendment that addresses significant increases of out-of-state waste going to
existing sites under host community agreements.

Again, we commend you for introducing B.R. 1190, and urge its
passage this Congress.

Sincerely,

Micliael O, Leavitt
Governor of Utsh
WGA Lead Governor

80!
WGA Lead Governor

cc:  House Committee on Commerce
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Congtess of the United States
TWHashington, BE 20515

June 29, 1999
The Honorable Michael G. Oxley
Chairman ’
House Commerce Subcommittee on Finance and Hazardous Materials
2233 Raybumn

Washington, D.C. 20515
Dear Chainman Oxley:

As bipartisan sponsors of H.R. 1190, “The Solid Waste Interstate Transportation
and Local Authority Act of 1999, we are writing to respectfully request that you schedule
a hearing on this bill in the near future. The increasing amounts of interstate waste
shipments is a national problem. According to the Congressional Research Service, the
amount of trash transported across state lines increased by 32% in just two years - 25
million tons in 1997 - a 6 million ton increase from 1995. A related problem is the closing
of the Fresh Kills landfill in Staten Istand, New York in 2001, which will prompt the
shipment of 13,000 additional tons of trash each day into other states.

States across the-nation have searched for constitutional means to restrict
shipments of waste from other states. As you know, the Supreme Court has ruled that,
under the Commerce Clause of the Constitution, states are powerless to regulate where
their trash goes or to stop trash from being brought in to their jurisdiction. Only Congress
has the ability to grant states this authority.

As you are well aware, we are not seeking to give the states outright authority to
prohibit all out-of-state trash, but rather provide reasonable tools enabling state and local
governments to responsibly maintain disposal capacity for their own waste.

The states are confronted with a collateral impact from trash shipments on our
highways. Trucks are overweight, unsafe and prone to accidents. Unauthorized
biomedical and other hazardous waste has been found in spot checks of out-of-state
garbage. Improper disposal of unauthorzied waste has a negative impact on our air
quality, property values and drinking water sources.
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The problem of increasing interstate waste shipments is not going away, but is
getting worse. We believe it is time for Congress to act. Again, we respectfully request
that a hearing be promptly scheduled in the House so we can hear from the affected
states, our constituents, elected officials and other interested parties.

Sincerely,
4 de‘ﬁh/
es C. Greenwoo Ron K}
o o417 7 M_,
es Traficant Curt Weldon
Ed Pastor

Qo Besn

Normad S{sisky

//Z?OWA

Marcy Kaptur Tim Roemer

E’wé &MW

Paul Kanjorski

Fred Upton

page 2
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Peter J. osky

oty st
Bobby L.Aush
» Carolgn c. Kiipgrick

page 4

l M
Mike Doyle
/

€

Johpt JE. Peterson
d, :

CRAk N

Robert A. Underwood

11iam J. Coyne
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State of Indiana Commonwealth of Pennsylvania State of Ohio
State of Michigan State of New Jersey

July 2, 1999

The Honorable Mike Oxley

Chairman, Subcommittee on Finance and Hazardous Materials
House Commerce Committee

2125 Rayburn House Office Building -

Washington, D.C. 20515

Dear Chairman Oxley:

We are writing to express our support for H.R. 1190, the Solid Waste Interstate
Transportation and Local Authority Act of 1999, introduced by Reps. Greenwood (R-PA)
and Klink (D-PA}) and urge you to hold hearings on this important legislation as soon as
possible. As you may know, the Senate Committee on Environment and Public Works
recently conducted a hearing on the issues of interstate waste shipments and flow control.

As you know, the U.S. Supreme Court has ruled in numerous decisions dating
back to 1978 that the transport and disposal of municipal waste is interstate commerce
protected by the Constitution. Therefore states do not have the authority to limit the flow
of waste across state lines without Congressional action. Our state leaders have pursued
federal legislation for several years, while waste imports have increased at staggering
rates during that same period. Last year, the Congressional Research Service reported
that its most recent data showed interstate waste shipments increasing to a total of over 25
million tons. With the closing of the Fresh Kills landfill in New York City, this figure
will increase by close to S million tons a year, as the City has announced it will rely on
exporting its waste to other states in order to solve its disposal problem.

H.R. 1190 grants state and local governments federal authority to establish
reasonable limitations on the flow of interstate waste and protect public investment in
waste disposal facilities needed to address in-state disposal needs. The bill provides
authority for state and local governments to formally approve the receipt of out-of-state
municipal solid waste prior to disposal in landfills and incinerators, with a number of
important exemptions designed to ensure that environmentally sound disposal of the
nation’s waste will not be disrupted.

H.R. 1190 also includes authority for states to freeze waste shipments statewide at
1993 levels and allow states to implement laws requiring an assessment of regional and
local needs before issuing facility permits or implementing statewide percentage caps on
out-of-state waste at new or expanded facilities. Under a separate set of provisions, states
and local governments would, as a matter of equity, also be authorized to exercise limited
flow control authority necessary to protect existing public investments.
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2.

We recognize that the Solid Waste Interstate Transportation and Local Authority
Act of 1999 would not establish an cutright ban on out-of-state waste shipments; instead,
it would give states and localities the tools they need to better manage their in-state waste
 disposal needs and protect important patural resources.

‘We are confident that HL.R. 1190 will continue to gain strong, bipartisan support

and look forward to working with you to secure passage of effective interstate waste/flow
control legislation.

Sincerely,

ook Oonma BT

Frank O’Bannon Bob Taft
Governor, State of Indiana Governor, State of Ohio

/Christine T. Whitman
Governor, State of New Jersey

% /4"4( -
Tom Ridge
Governor, Commonwealth of Pennsylvania
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Congress of the Wnited States
THashington, DL 20515

March 22, 2000

The Honorable Jim Gilmore, Governor
Commonwealth of Virginia

State Capitol, Third Floor

Richmond, VA 23219

Dear Governor Gilimore:

We are writing to ask respectfully for your support-of our effort to enact interstate waste
legislation this year. We were dismayed by the February 3 decision of U.S. District Judge James
Spencer to strike down Virginia's 1999 statutes to ban waste imports shipped by barge and to cap
the amount of waste imported into landfills. This is yet another in a long line of court decisions
rendering the states powerless to regulate trash imports, regardless of public support.

We are deeply concerned that the Fresh Kills landfill on Staten Island, New York is
scheduled to close next year. Each day, 5,000 tons of trash are dumped in the Fresh Kills
landfill, or more than 1.8 million tons of trash a year. When Fresh Kills closes, this trash will be
added to more than 6.3 million tons of trash already exported from New.York. We have learned
that bids are being taken for contracts to export the trash currently dumped in Fresh Kills, and
that the New York Department of Stiitation expects to dward a contract this suminer. This
approach Jeaves little doubt that the policy and strategy of New York is to export its waste to
other states rather than developing dxsposal capacity in-state.

According to the Congressional Research Servnce, New York exports trash primarily to
Pemsylvania and Virginia, with New Jersey, Ohio and Connecticut also receiving large amounts.
However, any state is a candidate to receive this additional trash, along with solid waste now
- exported under contracts that will soon expire.

The lack of control of interstate waste shipments is a serious public policy issue that must
be addressed. In just five years, from 1993 - 1998, interstate waste shipments across the nation
nearly doubled, from 14.5 million tons to 28.4 million tons. In 1998, Virginia imported 3.9
million tons of municipal solid waste, an increase of more than one million tons from the
previous year.

In light of these four factors - the history of courts striking down state laws to curb trash
imports, the decision by Judge Spencer to strike Virginia's statutes to control wasté imports, the
Fresh Kills landfill closing, and escalating interstate waste shipments nationwide, do you agree
that there is an urgent need for Congress to enact interstate waste legislation?

As you are aware, we have introduced a bipartisan bill, HR 1190, the “Solid Waste
Interstate Transportation and Local Authority Act of 1999.” It does not give states the outright
authority to prohibit all out-of-state trash, but rather provides reasonable tools for states to
responsibly manage their own waste. Our bill has been endorsed by the Governors of twenty
three states.

We were pleased that HJ Res 385, asking Congress to enact HR 1190, was passed
unanimously in the Virginia Legislature, by a vote of 95 - 0 in the House on February 11, 2000

PRINTED

ON NECYCLED PAPER
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and by a vote of 38 - 0 in the Senate on February 22, 2000, and that HY 214, memorializing

Congress to pass i waste legislation, passed by 38 - 0 in the Senate on February 22, 2000
and by 98 - 0 in the House 6n February 23, 2000, Last year the Richmond-Times Dispatch
reported that a Virginia Commonwealth University poll found that 84% of Virginians identifying
themselves as Democrats and 85% of Virginians identifying themselves as Republicans favored
controls of shipments of trash to Virginia.

Action by Congress is long overdue. For at least a decade, states across the nation have
searched for constitutional means to restrict shipments of waste from other states, and costly and
unprodugtive litigation has been the result. State laws are repeatedly struck down by the courts,
as we saw in Virginia, because under the Commerce Clause, Article I, Section 8 of the
Constitution, only Congregs has the authority to grant states and local jurisdictions the right to
regulate waste imports into their jurisdictions. The following cases clearly illustrate that Virginia
is not alone:

Michigan Fort Gratiot Sanitary Landfill Inc. v. Michigan Department of Natural
Resources, 112 8. Court 2019 (1992)

South Carolina Northeast Sanitary Landfill, Inc. and Container Corp. of Columbia v.
South Carolina Department of Health and Environmental Control,
843 F. Supp 100 (1992)

Wisconsin National Solid Wastes Management Association v. George Meyer,
Secretary of the Wisconsin Department of Natural Resources,
- 165F.3d 1151 (1999) . -

Oregon Oregon Waste Systems v. Department of Envirenmental Quality of the
State of Oregon, 511 U.S. 93 (1994)

Indiana Government Suppliers Consolidating Services Inc. and Jack Castenova v.
Honorable Evan Bayh, Governor of the State of Indiana,
975 F.2d 1267 {19%2)

Georgia Southern States Landfill v. Georgia Department of Natural Resources
801 F. Supp 725 (1992)

South Caroling Environmental Technology Council v. Sierra Club and State of South
Carolina, 98 F.3d 774 (1996)

‘We respectfully ask that you actively support our efforts in the Commerce Committee to
receive a hearing and markup of HR 1190 as soon as possible, and send the bill to the House
floor for a vote, A similar measure, HR 4779, passed in the House on September 28, 1994 by an
overwhelming vote of 368 - 55, Each Member of the Virginia congressional delegation voted for
the bill. Regrettably, i waste legislation was not d before the 103rd Congress
adjourned.

Interstate waste shipments have grown by 11.3 million tons since HR 4779 passed in
1994, from 17.1 million tons to 28.4 million tons in 1998, the latest available figures. We
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request your support for our effort to move i waste legislation through the House this
Spring, allowing us an opportunity to send the biil to the Senate for passage, and to the White
House for the President’s signature, before the 106th Congress adiourns.

We thank you for your consideration, and hope to work with you to enact responsible
interstate waste legislation,

Sincerely,
i d M

f
€. GREENWOOD RONKEINK
Member of Congress

OWEN PICKETT -
of Congress

GRA Lt

PFAUL E. GILLMOR JOEN D, DING

Member of Congress Member of Congress
o et — Corns
THOMAS M. BARRETT EDWARD J.

Member of Congress Member of Congress
SHERROD BRO TOM S R

Member of Congress Member of Congress

TED STRICKLAND BART STUPAK '9
Member of Congress Member of Congress
DAVID E. BONIOR STEVE BUYER

. Member of Congress ) Member of Congress
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WAYNE T. GILCHF!EST
Member of Congress

{ - L]
PAUL KANJORSKI
Member of Congress

L

DALE E. KILDEE
Member of Congress

A= Hodl

TIM HOLDEN
Member of Congress

Vb Do

MICHAEL F. DO
Member of Con;

G (e

COLLIN C. PETERSON
Member of Congress

i Mlrsmn_

TIM ROEMER
Member of Congress

/\

: {
PATRICK J. TOOMEY
Member of Congress

'RALPH REGUL.
Member of Congress
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SANRQER M. LEVIN

Member of Congress

RODNEY P. FRELINGHUYSEN
Member of Congress

% LCQS;KY Gg

PETER
Member of ongress

Member of Congress

DAVE CAMP
Member of Congress

1l

Member

Congress

CURT WELDON
Member of Congress



31

ot 77, At

ROBERT W.NEY L EVEN. C. LaTOURETTE
Member of Congre: Member of Congress

JOSEPH M. BABFFEL
Member of Congres; mber of C ss

Lot B Yl

BARON P. HILL
Member of Congress

EDWARD A. PEASE
Member of Congress

Member of Congress v Member of Congress
DENNIS J, KUCINICH
Merftber of Congress * Member bf Congress
WILLIAM J. CO GEORIGE W. GEKAS
Member of Congress Member of Congress
WILLIAM F. GOODLIN] DON SHERWOOD

Member of Congress Member of Congress
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The Honorable Tom Bliley, Chairman House Committee on Cornmerce
The Honorable Michael Oxley, Chairman, Subcommittee on Finance and Hazardous Materials
House Committee on Commerce '

The Honorable Yohn H. Hager, Lieutenant Governor, President of the Senate
The Honorable S. Vance Wilkins, Jr., Speaker of the House

The Honorable John Paul Woodley, Jr., Secretary of Natural Resources
The Honorable Jo Ann S, Davis, Delegate to the General Assembly

The Honorable Kenneth R, Plum, Delegate to the General Assembly
The Honorable L. Karen Damer, Delegate to the General Assembly
The Honorable R. Creigh Deeds, Delegate to the General Assembly
The Honorable George W. Grayson, Delegate to the General Assembly
The Honorable Albert C. Pollard, Jr,, Delegate to the General Assembly
The Honorable Bill Bolling, Senator

The Honorable Emily Couric, Senator

The Honorable Emmet W, Hanger, Ir., Senator

The Honorable Janet D, Howell, Senator

The Honorable Mary Margaret Whipple, Senator



33

April 20, 2000

The Hoaorable Tom Bliley
Chairman, Committec on Commerce
United States House of Representatives
Washington, D.C. 20515

Dear Chairman Bliley:

‘We are writing to express our sincere interest in working with you to address™a serious
problem that affects our states. As you know the lack of state and local authority to prevent landfills
from being filled with out-of-state waste has been plaguing our states for a number of years. Since the
Supreme Court ruled that it was up to the Congress to provide States with this right, we have sought
federal legislation to addresy this problerin

We read with great concern, comments made by your spckesperson tegarding this issue, In
an interview with the Richmond Times Dispateh, your spokesperson stated that “there is zero
probability™ of passage of an interstate waste bill, given the ardent opposition from the New York
delegation. The article also stated that you are leoking to Governors to develop a consensus proposal

Last year, we were very close to reaching such an agr t. After receiving your letter in
March of last year expressing & willingness to work togcther on a bill, we made 2 concerted effort to
pull togather all interested states to develop a compromise on inferstate waste and flow coatrol. New
York representatives were involved in a series of productive discussions over the course of several
months that brought us very close to H , after lting with New York City
officials, they stated that they could not agree to the approach that New York State helped negotiate,
and would not offer any counterproposal. At this point talks fell apart,

We were disappointed that cur di i i 1y did not yield an agreement with
unanimeus suppert. However, we do not feel that any one state should have the power to, in effect,
veto any solution to this serious problem. We ask that you take into consideration the effort made by
states to work with each other, and that you wark with us, despite New York's inability, %o reach an
agreement on legislation. We realize you would like to sec consensus among all governors, but it has
become quite clear that this is not possible given that New York bas no incentive to participate or
come {0 an agreement without any visible action by Congress.

We believe sincere efforts on the part of both importing and exporting states can producs a
measurs that meets cach of our respective state’s needs. With your willingness to move forward with
legislation, we will continue to work with other states in an effort to solidify an agreement.

Sincerely,

[ em /(’“'7&--.- M/L_
NIV




COMMONWEALTH of VIRGINIA
Office of the Covernor
Jamss 8. Otlnoes, 31 .

May 1, 2000

The Honorable Tharaas J, Bliley, Jr.
1. 8. House of Represenmatives

2409 Rayburn House Office Building
Washington, DC 20515

Dear Congressman Bliley:

As you know, the issue of the ever-increasing volumes of municipal solid waste bring
Seposited in Vieginds landfills, much of It from sther states, has been of great concem o svery
Virginian who treasures the Commonwealth's nanura] beauty and snvironmental weil-being.

1 ast year the General Assembly passed historic soild waste legislation o sllow Virginia
to assure her eitizens that solid waste could be disposed of in & way that way protective of the
envifonment and public heaith, This legislation could not be implemented, howevar, becauge of
federal court action.

‘While we continue t appeal this federal coun judgment, we have been working
diligently with the Governors of both waste importing and waste exporiing states in our region.
Our staff has met regularly with those of the other concerned states, and has been a full
participant in discussions to restrict nterstate solid wastz. 1 have reviewed the letter you
received from the Governors of severs] of these participating states, detiling our efforts to date
10 reach 15 un 2 comprehensive approach to this troubling issuwe.

SEFITERER Which would confirm the states’ ability to protect their lands snd people, and to
pravide for reasonable restrictions on the importation of out-of-state waste.

James S, Gilmore, il
Gavernor of Yiginia

Stae Capleol * Richemond, Virginis 23218 « {§04) 786-2218 + TDD (804} 371405
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JO ANN DAVIS

FirSt DisTmeT, Vimgima

VASITNGTON OFBICE:
1123 Lonowats Houst OFmcs BunoNG.

/asiu ) 5
Teuemmone: (202) 2252281

v sEmvICES Congresg of the Wnited States —

A304-B GEOASE WASHINGTON MENORLAL HWY.

INTERNATIONAL RELATIONS iéuuze of Rtptesmtaﬁhes Yonwrown, VA 73652
N (767} B7a-6887

GOVERNMENT REFORM THashington, BEL 20515-4601 1 512 Cusmss Sragee
AND QVERSIGHT m!ﬁs;;nisx;_’zzm
wwew. hoyse govioaondayit A75 Main STREET, SUTE A

~Mail: joanr.davis@mail houasgioy W?g:;;g: iﬁﬂ

23386 Faony SmeeT

May 2, 2001 s ekl

The Honorable Paul E. Gillmor

Chairman

Subcommittee on Environment and Hazardous Materials
Comumnittee on Energy and Commerce

2125 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairman Gillmor:

House colleagues recently introduced legislation that would empower states to contro] the
amount of rmunicipal waste that is dumped within their borders. As you know, past attempts by
states to limit the flow of interstate waste have been struck dow by federal courts as a violation
of the Commerce Clause, necessitating federal legislative action. We write today urging you to
make interstate waste legislation a priority in the Subcommittee on Environment and
Hazardous Materials,

Virginians are becoming increasingly concemed about the trash trucks coming down
Interstate 95, bringing out-of-state garbage through their communities to dump sites in the state.
They are equally concerned about other forms of transport, but the added large truck wraffic has
made many local, raral roads uasafe. Not only does the interstate waste compromise the patural
beauty and environmental quality of the Commanwealth, but being the second largest importer
of trash in the nation is not consistent with our image and vision for Virginia. Our state
legislators have spoken with unanimity on this issue, with both chambers of the 2000 Virginia
General Assembly passing a resolution urging the 106" Congress to enact H.R. 1190, the Solid
Waste Interstate Transportation and Local Authority Act.

Federal legislation has become even more urgent with the recent closing of the Fresh
Kills landfill in Staten Island, New York. New York City cwrently appears to have no
contingency for managing its garbage other than shupping it out of state, and citizens of the
Commonwealth gverwhelmingly oppose increased volumes coming within our borders.

We urge you 1o act expeditiously on interstate waste legislation, and also urge that you
ensure that any legislation reported by the subcommittee be tailored to adequately address all the
unique and varied state laws and regulaticns governing and pertaining to waste disposal sites.
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Thank you for your attention to this matter, and we look forward to working with you to
fashion commonsense restrictions on interstate waste disposal.

Sincerely,

St

&Q;.g_é_\ NI

Z k.

Mr. DINGELL. While the scheduling of this hearing unfortunately
competes with floor action on the committee’s energy bill, which I
must attend to, I want to commend you, Mr. Chairman, and I want
to commend the subcommittee and the ranking member for ad-
dressing this issue. It is enormously important, not only to the en-
vironment but to our citizens. I look forward to action on these bills
when Congress returns after the August recess. I thank all the wit-
nesses at the table for their participation and assistance, and I
thank you for holding this hearing, Mr. Chairman.

Mr. GILLMOR. The gentleman from New Hampshire.

Mr. BAss. Thank you, Mr. Chairman. I appreciate your holding
this hearing. It is interesting to see that almost every State is an
importer of solid waste. It is hard to find the ones that are export-
ers. Obviously, they exist. My home State of New Hampshire im-
ports close to half a million tons of solid waste from other States
and perhaps from Canada each year, so I will particularly inter-
ested and sensitive to the issues that are involved here. They are
problems that are not going to go away, and I think this committee
ought to face them head on and make a determination as to where
we are going to go. I appreciate the chairman’s holding the hearing,
and I look forward to the testimony.

Mr. GILLMOR. The gentlelady from Missouri.

Ms. McCARTHY. Mr. Chairman, I do not have remarks this morn-
ing. Kansas is working cooperatively with Missouri on the western
side of the State and with Illinois and Missouri on the eastern side
of the State. We seem to have good regional cooperation. I do have
a concern about the caps issue. I look forward to the testimony of
the witnesses, and I am glad that they are here. And I yield back
the balance of my time.

Mr. GILLMOR. The gentlelady yields back. The gentleman from II-
linois, the vice chairman of the subcommittee, Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman. I, too, will be brief. 1
want to welcome my colleagues here. Very interesting issue. My
particular part of the world has Illinois being third largest exporter
of solid waste but being the fifth largest importer of solid waste.
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Of course, we know Chicago exports a lot, but I border the St.
Louis Metropolitan Area where we receive a lot of St. Louis Metro-
politan trash.

So I am betwixt and between and befuddled, and I look forward
to the hearing as we move this legislation forward. Thank you, Mr.
Chairman.

Mr. GILLMOR. The gentleman from Minnesota.

Mr. LUTHER. Thank you, Mr. Chairman. I will be brief as well
out of respect for our distinguished panel here today.

The issue of interstate transportation of solid waste is a major
issue which warrants the attention of our committee. Today, States
are virtually helpless in dealing with the increasing problem of
their landfills being filled or quickly filling to capacity. However,
Mr. Chairman, I do want to share with you one concern I have,
which is that the scope of this hearing does not deal with what
may very well be at the heart of this problem; that is, we simply
generate too much waste and have too little land. Authorizing
States to impose importation bans will do little, if anything, to
solve this basic fundamental problem.

As such, Mr. Chairman, I hope that in future hearings we can
deliberate on alternative means of grappling with the creation,
transportation, and disposal of solid waste. For instance, Mr.
Greenwood’s flow control bill, H.R. 1214, which is not the subject
of this hearing, is very worthy of the subcommittee’s attention, as
are other solid waste measures, such as the promotion of recycling
and the moderation of waste generation.

So those conclude my comments, and I look forward to the testi-
mony. Mr. Chairman, thank you again for holding this hearing.

Mr. GILLMOR. The chairman now recognizes for an opening state-
ment the gentleman from Pennsylvania, Mr. Greenwood, who has
been a leader in dealing with this issue and is the principal spon-
sor of one of the subject to this hearing. Mr. Greenwood.

Mr. GREENWOOD. Well, thank you, Mr. Chairman, and than you
so much for holding this hearing, and I am not going to be brief,
because I have been waiting for this hearing for a while, and I am
going to plague you with the full 5-minute version.

Again, thank you, Mr. Chairman, for scheduling this hearing on
the prospectives on interstate and international shipments of mu-
nicipal solid waste. The influx of municipal waste into Pennsyl-
vania continues to escalate, and Pennsylvania continues to be the
largest importer of municipal waste in the country—a dubious
honor Pennsylvania wants very much to relinquish. But the U.S.
Supreme Court has spoken, and Pennsylvania and no other State
will have the ability to control waste crossing State borders until
Congress grants States that authority. That is why I, joined by
many of my colleagues, introduced H.R. 1213, the Solid Waste
Interstate Transportation Act of 2001.

Legislation on the interstate shipment of interstate waste has
been introduced in every Congress since the 100th. My involvement
began 8 years ago tomorrow when, as a freshman Member of Con-
gress, I joined other Members in the introduction of H.R. 4779,
which would allow States and local governments to regulate the
transport of municipal solid waste. That legislation passed the
House. It was held up in the Senate by one lone Senator. Unfortu-
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nately, we haven’t come that close to enacting interstate waste leg-
islation since that Congress, but I am hopeful that will change in
this Congress.

There is some industry sentiment that we should leave the waste
market open and let the free enterprise system work. I can tell you
that Pennsylvania tried that approach and it did not work. In 1986,
Pennsylvania exported—in 1986, Pennsylvania exported 3 million
tons of municipal waste. In 1988, Pennsylvania did the responsible
thing: Reenacted legislation requiring counties to plan for the man-
agement and disposal of municipal waste and instituted a manda-
tory recycling program. As a member of the Pennsylvania State
senate at that time, I played an active role in the development of
that legislation. Pennsylvania successfully fought the NIMBY syn-
drome, and over the next several years sited a number of new fa-
cilities.

By 1993, Pennsylvania exported only about 800,000 tons of
waste, but our reward for creating additional capacity for ourselves
was that we were now importing almost 4 million tons of municipal
waste. By 1995, that figure grew to almost 5.2 million tons, and by
2000, the State received 9.8 million tons of municipal waste from
other States. That figure represents 40 percent of all of the munic-
ipal waste disposed in our State and almost 30 percent of the na-
tional total interstate shipments. Pennsylvania exports only about
500,000 tons of municipal waste, and about 75 percent of that
waste goes to a facility that happens to be located near the Penn-
sylvania/Ohio border.

The problem is that other States have not acted as responsibly.
Instead about 20 other States send their waste to Pennsylvania.
Our neighbor to the north, New York, continues to be the largest
exporter of waste to Pennsylvania. In 2000, almost half of the out-
of-State municipal waste disposed in Pennsylvania came from New
York. Despite the already large amount, waste exporters from New
York are expected to grow—waste exports are expected to grow
even further with the closure this past March of New York’s Fresh
Kills Landfill, the City’s last disposal facility.

Without the ability to exert some control over the amount of out-
of-State waste coming into Pennsylvania, the facilities we have per-
mitted will fill to capacity, and that simply is not fair. Even when
solid waste is landfilled or incinerated using state-of-the-art tech-
nology, there are environmental costs and risks associated with dis-
posal. Additional truck traffic, air and water quality concerns, and
changes in the landscape make disposal facilities unwanted neigh-
bors in all communities. Every State should take the responsibility
to dispose of its trash using the best available technology. No State
should be able to avoid this responsibility, and no State should
bear more than its fair share of the burden unless it chooses to.

We will stand the best chance of moving forward with waste re-
duction, recycling, and environmentally sound technology when all
States are stakeholders in the outcome. The solution is for other
States to site facilities within their own borders. As long as States
can continue to export unlimited waste to other States, they will
have no incentive to site facilities. And I might add, until H.R.
1213 is scheduled for markup, States like New York have no incen-
tive to come to the table in attempt to reach some type of com-
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promise with the big impacted States like Pennsylvania, Virginia,
Ohio, Indiana, and Michigan.

I look forward to hearing from the panel of our colleagues, each
with a special interest in this issue. I am pleased to welcome my
colleague from Pennsylvania, Mr. Kanjorski, who shares my con-
cern about Pennsylvania’s problem, and I appreciate my friend,
Congresswoman Davis’ interest in 1213. We have already discussed
some changes she would like to see in the bill to address specific
problems in her home State of Virginia, and I look forward to con-
tinuing to work with her to address her concerns. I also look for-
ward to hearing from the heads of the environmental agencies in
four of the impacted States, and I would like to thank them for
working with us in the development of H.R. 1213.

I would especially like to take the opportunity to welcome Dave
Hess who was appointed Pennsylvania secretary of Environmental
Protection by Governor Ridge in March of this year. I have known
David for a number of years. He served as the director of the Envi-
ronment and Energy Committee in the Pennsylvania senate while
I served in the senate. And he has served in several positions at
the DEP. I can’t think of anyone more worthy of Governor Ridge’s
appointment to that position.

Mr. Chairman, I want to thank you again for scheduling this
hearing, and just as I thank you today for holding the hearing, I
am going to be consistently urging you to schedule H.R. 1213 for
subcommittee consideration. States like Pennsylvania and Ohio
have suffered long enough. I look forward to working with you to
provide States the relief they want and we need. Thank you, Mr.
Chairman.

Mr. GILLMOR. The gentleman from New York, Mr. Towns.

Mr. TowNs. Thank you very much, Mr. Chairman, for holding
this hearing. I hope that by the end of this hearing many of my
distinguished colleagues will agree with me. I also hope that to-
day’s hearing will clarify many of the misunderstandings about the
relationship between municipal solid waste exporters and munic-
ipal solid waste importers. I know that this issue has been a pop-
ular one for many, many years, but too often the arguments are
framed in the context of a zero sum game. For example, people say,
“New York is dumping on blah, blah, blah, blah, blah, blah.” Trans-
lation: “New York is sending its garbage to our State, and we have
no say in the process, and we derive no benefits from it.” Well,
while this may sound good and be an easy argument to make, but
it is not true. The fact of the matter, as my friend and the honor-
able first deputy mayor of the city of New York will testify to later,
as a part of New York City’s plan to close Fresh Kills Landfill, New
York City is required to enter into host community agreements
with d‘che importing community before a single ton of MSW is
moved.

In addition, these host communities’ agreements call for fees to
be paid to the host community. These fees can often make a signifi-
cant difference to communities providing funding for a variety of
services and amenities that would not otherwise be affordable. Also
increased environmental standards at landfill facilities have in-
creased the cost of landfills significantly and resulted in the closing
of numerous small facilities. This change in the industry has cre-
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ated more of a regional approach to waste management and placed
increasing pressures on landfills to attract additional customers to
make their landfills more financial viable.

The fact that these landfills are receiving out-of-State MSW has
no doubt played a significant part in their ability to keep their tip-
ping fees low and save their communities significant amounts of
money. Today, we will hear some remarkable claims, protectionist
fears, and other misguided but well-intentioned efforts to change
the marketplace after numerous companies have made long-term
financial plans based on the current competitive market system. I
urge my colleagues to take a very serious look at this and to avoid
the temptation to throw large urban communities into chaotic situ-
ations as they desperately try to replace well thought-out solid
waste management plans based on current systems.

On that note, Mr. Chairman, I yield back, and I am anxious and
eager to listen to the testimony coming from the witnesses. We
have a distinguished panel before us.

Mr. GILLMOR. The gentleman yields back. The gentleman from
New York, Mr. Fossella.

Mr. FOSSELLA. Thank you, Mr. Chairman. And let me echo and
agree with my good friend from New York, Mr. Towns. I agree with
]roriu}clh of what he said, particularly the “blah, blah, blah, blah, blah,

a .”

I think, in all seriousness, this is an important issue, and I know
it is important for a lot of folks, not only on this committee but of
this panel and others who will testify, including, as Mr. Towns
said, the first deputy mayor, Joe Lhota, who is going to articulate,
I think real well, that we need to strike the right balance. And I
know my good friend, Mr. Greenwood, acknowledged the closing of
the Fresh Kills Landfill, which is an important step because it was
an environmental nightmare, an unlined landfill in the city of New
York, and we did the right thing by closing it, in large credit to
folks like Mayor Guliani and Governor Pataki.

Having said that, going forward, I think we need to look at the
other side of this equation, and that is that garbage is generated
by human beings, and it needs to go somewhere. And that as far
as New York City is concerned and New York State, it is not going
anywhere that it is not wanted by a local community. And those
communities are accepting it willingly in environmentally safe
landfills or resource recovery facilities, incinerators or whatever
you want to call them. And to them it is a business arrangement.
It is the free flow of goods across the interstate highway system.
It means jobs; it is a tax base.

I don’t know of any situation, for example, that the city of New
York has entered into over the years where the local community
has not been willing to accept the garbage willingly. In fact—and
I hope Mr. Lhota mentions it later—I would be curious to know
how many local communities have willingly offered to accept, for
example, New York City’s garbage above and beyond what we have
done. One community, maybe 15, 12, I don’t know, have responded
to the RFPs.

I think it would be a mistake if we move down the road to limit
a State’s ability to send goods across the highway system, for ex-
ample, or the river, because you begin to slide down the old slip-
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pery slope of limiting other goods that can flow freely across the
States. I don’t want to take away from the deep concern that a lot
of members have about trying to limit garbage coming into their
districts. I think that argument is subordinate to the overall one
that Congress should not override or make null and void the agree-
ments of municipalities that willingly accept our garbage.

And, Mr. Chairman, I look forward to this distinguished panel,
as well as others, but I just think, as I say, there is another side
to this argument. New York is not alone. Many States in this coun-
try export garbage, and when Congress steps in to try to limit
those States’ ability to do so—if they want to enter into voluntary
agreements or a regional approach, fine; I think that is a healthy
thing. But if Congress is going to step in and limit those States’
ability to export garbage, I think they are going to have unintended
consequences, and a lot of folks are going to wake up and realize
it is going to be a big mistake. So I thank you, Mr. Chairman, and
I yield back.

Mr. GILLMOR. The gentleman from Wisconsin.

Mr. BARRETT. Thank you, Mr. Chairman. Every freshman legis-
lator probably at every level knows the importance of making the
argument in favor of a level playing field. And probably nowhere
is that more vivid than this discussion, because rather than level
playing fields what we have right now are really unlevel garbage
dumps throughout the country. And that is why those of us who
come from States that are importers of garbage view this as such
an unfair issue. It is interesting for me to hear my colleagues, and
I think this is obviously not a partisan issue; it is really an issue
of whether your State is an importer or an exporter of garbage.

What concerns me, again coming from a State that is an import-
ing State, is the perception in Wisconsin is that we, as a State,
have developed a very good recycling law, one of the more progres-
sive laws in the country, encouraging consumers and businesses to
recycle. Some of the States from which we import garbage have
chosen not to take that route and have not passed laws that en-
courage recycling, and in some instances have actually closed down
recycling facilities.

I think what this committee and this Congress has to do is focus
on that issue to make sure that States are not given a pass where
they decide that the easier course of action is simply to export gar-
bage rather than to work responsibly. Because at the end of the
day, the garbage is either going to be put in a landfill or it is going
to be recycled. And if we are concerned about that, I think we have
to do more for recycling.

So I hope that that is part of the focus of this hearing. I certainly
agree with the gentlemen and the gentlewomen from Pennsylvania
who have been leading this charge that we should move forward
on H.R. 1213, and I hope that the Chair will consider that bill for
a markup as well. And I yield back the balance of my time.

Mr. GILLMOR. The gentleman yields back. If there are no further
opening statement, I would like to call our first panel. Our first
panel is made up of five Members of Congress who have a special
interest in this legislation. The distinguished group includes Rep-
resentative Mike Rogers, who has introduced H.R. 1927 to place
limits on waste coming into the United States from Canada. Next
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we have Representative Paul Kanjorski of Pennsylvania, who has
authored H.R. 667, also the subject of our hearing. Panel also in-
cludes Representative Jim Moran of Virginia and Dave Bonior of
Michigan. And we have Representative Jo Ann Davis who has put
in a great deal of effort in this subject over the last couple of
months.

I would like to welcome you all to the committee, and the Chair
would propose that we will start on the Chair’s left and proceed
down the line. If any of the members have a need to depart earlier,
we will be happy to change that schedule.

Representative Rogers.

STATEMENTS OF HON. MIKE ROGERS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN; HON. PAUL E.
KANJORSKI, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF PENNSYLVANIA; HON. JAMES P. MORAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA;
HON. DAVID E. BONIOR, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN; AND HON. JO ANN DAVIS,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF
VIRGINIA

Mr. MiKE ROGERS. Well, thank you, Mr. Chairman and distin-
guished members. I appreciate Mr. Greenwood’s efforts over the
years. In trying to tackle this difficult issue, I have co-sponsored
your bill as well and do believe this is a serious issue. But to my
friends from New York, Mr. Fossella and Mr. Towns, I think have
articulated why 8 years later we are still debating the flow of inter-
state trash in America. There are more export States by net than
there are import States by net. That poses a problem in the debate
in ideology.

With that in mind, we have a problem in Michigan and a serious
problem that is only going to get worse in the very near future. I
have some great friends to the north, in Canada. I appreciate the
import of their beer, their hockey players. I do not appreciate the
import of their dirty diapers and Canadian bacon scraps. And we
are getting a ton of it literally, Mr. Chairman.

You know, we are a water State; we are very porous. The
aquifers run from stem to stern in Michigan. So siting landfills is
a difficult challenge for us. Our DEQ Director is here today and is
going to explain what Michigan goes through. And we have taken
the steps early on to be aggressive in meeting our needs for landfill
space. We have about 15 years of landfill space, and we take into
consideration, obviously, all the siting requirements that go with it.
Many of you have mentioned it: traffic problems, site source pollu-
tion, we have talked about aquifers and watershed and all of the
things that affect it when you site these individual places. And
Canada, unfortunately, has not stepped up to that plate.

And the problem they pose is this: Just in the last year alone
there has been an 80 percent increase—80 percent increase—in the
amount of trash flowing from Canada to the United States, specifi-
cally Michigan. We went from a 15-year supply of landfill space
that is likely to get cut in half. And here is the dangerous part of
that: In 2003, Toronto, who is the largest producer of exports to
Michigan, is closing both of its landfills. After 2003, they will have
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no landfill space capacity, and we know where that trash is coming.
It is coming to Michigan.

What we have done is developed a bill that is pretty narrowly
crafted. It is crafted with NAFTA in mind, with GATT in mind,
with the Basil Convention in mind. And in each one of those agree-
ments, every nation that signed understood that there were envi-
ronmental and conservation issues that needed to be dealt with by
every nation individually. I don’t think anyone in good conscience
can argue that siting a landfill, accepting trash does not have an
environmental or a conservation impact on your State and our com-
munities. We think that we have cleared those hurdles in both
NAFTA, GATT, and the Basil Convention even though we have not
officially signed on—the Senate has not confirmed that convention.

We had a case in Michigan recently, Mr. Chairman, involving a
landfill, where Canada sends a great deal of trash, and the case
was settled in 1997. It was found that a high percentage of PCBs,
which is prohibited from being dumped in our landfills, were
present in the trash that was being delivered, as well as cemetery
waste, which included, “soiled coffins.” Quite frankly, Mr. Chair-
man, I don’t even want to know what soiled coffins are, but we
were getting a bunch of them. It was creating a significant prob-
lem. That landfill was actually fined through a court case by one
of our environmental groups there about $114,000 for its PCB prob-
lems and this cemetery waste, including soiled coffins.

The problem is there is no good way to inspect the trash that
comes 1n from Canada. There is no good way. Our Governor at one
time proposed putting border inspectors on the borders trying to in-
spect trash coming in. It is almost impossible to do it. What this
bill does, very narrowly, is say, “Look, we are going to give the
States the ability to regulate, if not prohibit, the trash coming in
from foreign nations.” Mr. Chairman, you have trash coming into
Ohio from the Virgin Islands. Washington State takes Canadian
trash and gets a bunch of it. New York, actually, one of the large
exporters, gets Canadian trash.

We have got our own problems and our own difficulties here in
America to try to work out our differences about who should take
our neighbors’ trash. What we are saying is let us have a little rea-
sonableness here and allow these States to tell places like Canada,
“No.” And we can do it. BANCORP v. Board of Governors, Mr.
Chairman, very clearly states that Congress has the ability to give
the States this authority. We ought to do it; we can do it now. Let
us continue the debate on Mr. Greenwood’s bill, but let us save
Michigan 4.2 million cubic yards of trash every year. Thank you,
and I yield back the balance of my time.

[The prepared statement of Hon. Mike Rogers follows:]

PREPARED STATEMENT OF HON. MIKE ROGERS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

Chairman Gillmor, Ranking Member Pallone, and Subcommittee Members, I ap-
preciate the opportunity to testify today on the issue of municipal solid waste and
its treatment by federal and state governments. I understand it has been several
years since a congressional committee has taken a close look at what is an increas-
ing problem for state governments—handling the often large volume of trash im-
ports coming across their borders.

Mr. Chairman, as you and your subcommittee colleagues are aware, I have intro-
duced bipartisan legislation this session designed to give states the tools to address
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the tidal wave of foreign trash crashing against their borders. First, I will describe
the problems associated with the increase in foreign waste imports in the State of
Michigan. Second, I will describe attempts by state officials to combat those prob-
lems. Third, I will discuss H.R. 1927, legislation I have sponsored to give states the
authority to prohibit or restrict the importation of foreign municipal waste con-
sistent with judicial and constitutional precedent. Lastly, I will discuss the inter-
national law implications of my proposal.

I. THE PROBLEM IN MICHIGAN

A. Dramatic Increase in Importation of Canadian Municipal Waste

Michigan’s importation of municipal waste from Canada has been a growing prob-
lem in my state for a number of years as the amount of trash imported from Canada
increases almost exponentially. In 1999, more than two million cubic yards of for-
eign municipal waste was imported to the State of Michigan from our Canadian
neighbors. Last year, that number grew to 4.2 million cubic yards—an increase of
80 percent. Today, nearly 45 percent of the municipal waste imported to Michigan
originates in Canada.

The situation is especially acute in a number of the counties I represent in Michi-
gan’s Eighth Congressional District. For example, 100 percent of Genessee County’s
municipal waste imports come from Canada, as do nearly all of Washtenaw County’s
imports, and garbage imported to Oakland County accounts for almost half of its
imported waste.

Michigan’s ability to meet its own landfall disposal needs is seriously com-
promised by the dramatic increase in Canadian municipal waste imports. Based on
current usage statistics, it is estimated that Michigan holds capacity for 15-17 years
of disposal in its landfills. However, with the dramatic increase in the importation
of municipal waste, Michigan’s current capacity could be filled in less than 10 years.

While Michigan has done an excellent job planning for its waste disposal needs,
our neighbors in the Canadian Province of Ontario have not. Ontario’s waste ship-
ments to Michigan and other states are growing as the Toronto area closes its two
remaining landfills. At the beginning of 1999, Toronto area municipalities were
managing about 2.8 million tons of waste annually, of which about 350,000 tons
were shipped to Michigan. However, according to the Congressional Research Serv-
ice, by 2003, there will be virtually no local disposal capacity. Barring unforeseen
developments, most of this waste is expected to be sent to Michigan for disposal.

B. Environmental Impact of Increased Waste Importation

In addition to rapidly depleting the State of Michigan’s landfill capacity, a number
of environmental concerns are implicated by Canadian municipal waste imports.

One, Canadian trash does not have to meet the same environmental requirements
imposed upon municipal waste created within Michigan’s own borders. In fact, the
Public Interest Research Group in Michigan filed a lawsuit against the City of To-
ronto for sending municipal waste to Michigan that was contaminated with PCB’s,
which subsequently leaked into our groundwater supply.

Two, Michigan is the only state in the Union to have a ten-cent deposit on many
beverage containers. Michigan has placed a high priority on recycling and in turn,
these items are noticeably absent from many of Michigan’s landfills. However, land-
fills that accept Canadian municipal waste may have significant amounts of these
items that would have been recycled in Michigan. In short, Michigan’s recycling ef-
forts are being undermined.

Three, with Michigan’s landfill disposal capacity rapidly dwindling due to in-
creased foreign imports, action will be needed to address the state’s future disposal
needs. Siting new landfills requires significant green space that would otherwise not
have to be developed. At a time when many in Congress, and in our state legisla-
tures, are attempting to preserve green spaces and rural areas, siting new landfills
to accommodate foreign waste is completely contrary to that goal.

Lastly, in addition to the problems associated with creating more landfills, such
as leakage into groundwater, noise pollution, and foul odors, the increased importa-
tion of waste creates indirect problems. One concern often voiced by my constituents
and other Michigan citizens is the heavy truck traffic associated with increased Ca-
nadian imports. In fact, the Mayor of Windsor, Ontario has publicly stated his con-
cern over the damage the large volume of garbage trucks are doing to his region’s
highway infrastructure.

Led by Governor John Engler and the Michigan Department of Environmental
Quality, we have done a good job of planning a long-term, environmental strategy
for waste disposal in Michigan. However, disposing of another nation’s waste was
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not a part of that plan. In fact, without action in the United States Congress, policy-
makers in states like Michigan are essentially unable to plan accordingly.

C. Other States

Evidence is growing that other states are not immune from the problems of for-
eign municipal waste imports. Fifteen percent of New York and Washington states’
imports originate in Canada. Furthermore Mr. Chairman, your home State of Ohio
receives imports from the Virgin Islands, while New Mexico and Texas receive mu-
nicipal waste imports from Mexico.

I do not testify today to sound an alarm, but the fact is that other states are an-
ticipating similar problems with respect to trash importation. The fear is that
should Michigan’s efforts to restrict foreign trash imports succeed, states such as
Pennsylvania could be next. Pennsylvania, like Michigan, has kept costs for waste
disposal fairly low.

It is exactly those states with sound planning and low disposal costs that the
Province of Ontario finds so appealing. As stated earlier, whether the result of poor
municipal planning or simply a “not in my backyard” position, the City of Toronto
is not taking necessary action to meet its municipal waste disposal demands. I be-
lieve that states that have acted responsibly in planning for waste disposal should
not be forced to have such planning upended by a foreign body, which is why Con-
gress should give the States some flexibility in controlling foreign waste imports.

II. LEGISLATIVE ACTION

A. State Attempts to Address International Waste Issues

Mr. Chairman, like yourself and many of our congressional colleagues, I had the
honor of serving in the state legislature prior to my service in Congress. During my
service in the Michigan Senate, we recognized the problems associated with the in-
{lux of foreign and out-of-state municipal waste and sought numerous legislative so-
utions.

For example, Michigan adopted legislation that allowed individual counties to
make their landfills off-limits to municipal waste from other states or nations. Un-
fortunately, as you will likely hear from Michigan’s Director of Environmental Qual-
ity on the next panel, this legislation was ruled unconstitutional by the courts. In
striking down Michigan’s law, the courts followed the landmark City of Philadelphia
v. New Jersey decision in which the Supreme Court struck down a New Jersey stat-
ute prohibiting the importation of most out-of-state waste.

While efforts continue under Michigan’s capitol dome in Lansing to restrict Cana-
dian municipal waste, these efforts will be extremely difficult without support from
Washington, D.C. For example, Michigan State Senator Ken DeBeaussaert has
sponsored legislation to ban beverage containers in Michigan landfills. As described
earlier, Michigan has a very successful deposit program on beverage containers and
the state’s enactment of such legislation would provide a significant hurdle for Ca-
nadian trash imports to meet. Though the feasibility of this legislation deserves fur-
ther debate, its pursuit clearly demonstrates the desire of state policymakers to reg-
ulate foreign municipal waste and gain some amount of control over waste flowing
across their borders.

As a former state senator, I understand that Michigan and other state govern-
ments know what is best for their citizens when it comes to trash imports, but are
unequipped to deal with the problem absent congressional action. Under H.R. 1927,
the Solid Waste International Transportation Act, if a state chooses to import trash
from Canada or any nation, they certainly have that choice. And if the individuals
elected to represent our constituents in various state legislatures want to restrict
or limit the influx of foreign waste, my legislation allows them that option as well.
The bottom line is empowering states to make their own decisions.

III. H.R. 1927, THE SOLID WASTE INTERNATIONAL TRANSPORTATION ACT

A. Legislative Intent and Constitutional Concerns

As states have attempted to regulate waste imports, the federal courts have de-
clared these state restrictions unconstitutional. If states are to have such authority,
congressional action is required. Given these constitutional difficulties faced by state
legislatures and governors in addressing foreign waste, I introduced H.R. 1927,
which gives states the authority to prohibit or restrict the importation of foreign
trash or waste consistent with judicial and constitutional precedent. This bipartisan
legislation amends the Solid Waste Disposal Act to provide the necessary express
statutory command with respect to foreign municipal waste.

As discussed earlier, the 1978 City of Philadelphia v. New Jersey decision struck
down a state statute that prohibited the importation of most out-of-state municipal
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waste partially on the basis that the Federal Solid Waste Disposal Act, had “no
clear and manifest purpose of Congress to pre-empt the entire field of interstate
waste, either by express statutory command, or by implicit legislative design.” The
Solid Waste International Transportation Act amends existing federal law to provide
that express statutory command.

Additionally, in Northeast Bancorp v. Board of Governors of the Federal Reserve
System the Supreme Court said “when Congress so chooses, state actions which it
plainly authorizes are invulnerable to constitutional attack under the Commerce
Clause.” H.R. 1927 would be a plain authorization of a state’s authority to prohibit
or limit incoming foreign municipal waste.

B. International Legal Concerns

In the debate amongst the varying approaches to solving the international and
interstate waste issue, much is made of international trade agreements implicated
by allowing state governments the authority to regulate foreign municipal waste. I
welcome the opportunity to address this issue. At the onset it is crucial to note that
there is no existing legal precedent explicitly prohibiting the aim of H.R. 1927—giv-
ing states the authority to limit or prohibit the importation of foreign waste. The
fact is that without congressional action, our states will never even have the oppor-
tunity to tackle the issue in a manner consistent with international trade law.

For example, numerous commentators claim the North America Free Trade
Agreement (NAFTA) proscribes Congress from granting states the authority pro-
vided under H.R. 1927. I respectfully disagree. First, it is clear that nothing in my
legislation violates the principles of NAFTA as it only gives the states an oppor-
tunity to regulate foreign waste. The ball is then in the state’s court—so to speak—
in that it provides states the opportunity to craft reasonable limits consistent with
international law.

Under Article 2101 of NAFTA, which incorporates the General Exceptions of the
General Agreement on Tariffs and Trade (GATT) Article XX and its interpretive
notes, the United States, a State, or locality can place environmental-based restric-
tions on trade if “necessary to protect human, animal or plant life, or health.” Once
Congress grants states the authority under H.R. 1927 consistent with our Constitu-
tion, the states would have an opportunity to approve legislation consistent with the
NAFTA exception.

For example, if a state decides to forbid disposal within its borders of any munic-
ipal waste containing PCBs because of the environmental hazards associated with
its contamination of groundwater, I would strenuously argue that such a state law
would pass international muster based on the recognized environmental health ex-
ception. We should not simply foreclose the option for the states to make innovative
policy and legal arguments based on their state’s individual needs. It is possible
some states’ arguments won’t meet international law scrutiny and will be shot
down, but it is just as likely some will survive. The irrefutable fact is that this is
an area of unsettled law and there is no reason Congress should not give the states
a chance to define that law and legislate in the best interests of their constituents
within the environmental health exception to NAFTA.

In addition to environmental measures, another murky area of international law
is the definitional treatment of solid municipal waste. For example, I have been ad-
vised by international and domestic legal counselors that for NAFTA provisions to
apply, the item in question must be defined as a “good.” While some may claim mu-
nicipal waste is a good, the issue remains unsettled, and states would have the abil-
ity to argue that the distinctive characteristics of municipal waste do not rise to the
level of a “good.” A good is something that upon trade, value can be added to or
derived from. By definition, foreign solid municipal waste is only coming into a state
for disposal. This is very different from all other types of waste, such as hazardous
or industrial-grade waste, which must be processed.

C. Legislative Environment

As I stated during my introductory remarks, I am very pleased that for the first
time in several years, Congress is showing a willingness to tackle the trash issue
head-on. The fact that the Subcommittee has three different proposals before it
today underscores the urgency for congressional action.

While my legislation only addresses the issue of foreign municipal waste, I am
certainly cognizant of the ever-present difficulties surrounding the treatment of
interstate waste. In fact, I applaud the efforts of my colleagues to address that dif-
ficult issue and have joined as a cosponsor to Congressman Greenwood’s legislation,
H.R. 1213, to give states and municipalities more control over interstate waste.
However, given the sensitive political and policy implications of interstate waste, I
believe Congress may be more successful in coming to agreement on the foreign
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waste issue. H.R. 1927 attempts to peal off a small, but significant, part of giving
states more control over the flow of waste into their borders.

Again, I thank the Subcommittee for the opportunity to testify and would welcome
any questions.

Mr. GILLMOR. Mr. Kanjorski.

STATEMENT OF HON. PAUL E. KANJORSKI

Mr. KANJORSKI. Thank you, Mr. Chairman. I make the observa-
tion the reason Canada can’t handle that waste is it is not large
enough.

Mr. Chairman, on my way down here today, one of my staff
members called attention to one of the famous holidays in Pennsyl-
vania—Groundhog Day—and a famous movie was made after that.
And that is every morning you wake up, you relive the entire cir-
cumstance. For the last 12 years, I have been on this issue intro-
ducing legislation, and every time the committee does something it
reminds me of Groundhog Day. I hope we move off that. And re-
gardless of what we do or what this committee recommends, I
sponsor it. I am the sponsor of a particular piece of legislation that
is rather simply crafted after the low-level radiation legislation.
And it basically says every State has the responsibility of taking
care of its own trash, but it can enter into voluntary compacts with
neighboring States or other States to handle trash in a voluntary
compact way. That handles everybody’s problems.

Clearly, I represent a district in the State of Pennsylvania, and
when you listen to the numbers of what we do, in the year 2000,
9.8 million tons of municipal waste and 2.5 million tons of non-haz-
ardous waste from other States. That is an increase of 2 million
tons in 1 year. Forty-two percent of the total waste disposed of in
Pennsylvania comes from other States. We love to be first and big
and important, but we really don’t want that importance, Mr.
Chairman. And I have listened to the testimony of my friend Mr.
Towns, the other members of New York. Look, this should not be
a war between the States. This is a very practical problem.

And one of the reasons Pennsylvania gets disadvantaged is, un-
like other States, we have 2,500 municipalities, 90 percent of which
are under 3,000 in population. And when a State like New York
comes in and dangles incredible payments of non-taxes, subsidies,
and everything else, surely these States—or these municipalities
are tempted to take this agreement. This is a State issue. All of
the people of Pennsylvania are interested in what is placed in
Pennsylvania, regardless of where it is placed. And so should the
State of New York be that interested, and so should the people of
the United States be interested.

When we are dealing with municipal waste we are not dealing
with a commodity that disappears. Basically, we are the stewards
of this land, but the future generations will use this land, and we
have to make good policy decisions that will affect well on the envi-
ronment that they inherit and the lives and the quality of their
lives as they inherit it. And what we do with municipal waste will
compound that very problem.

You know, I would suggest, in listening to some of the state-
ments of the members, if we were to allow communities to decide
whether they could take nuclear waste in this society, I can find
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a lot of poor communities who would opt to take nuclear waste.
Would we, in the individual States, want to accept that? Would the
country, as a whole, accept that as good public policy? Clearly not.

Mr. Chairman, I brought an example of something today. Munic-
ipal waste not only fouls the water, not only contaminates the air,
but it also kills people. I have a photo I want to show you, and I
will cover up Mr. Rogers here for a moment so that you can see
it. This is a picture of Monroe County, Pennsylvania, the heart of
the Poconos. This is where so many of the good people from New
York and New Jersey come over to visit Pennsylvania and recreate.
But on 81 a trash truck overturned in January and squashed two
Pennsylvanians. That is not an unusual sight in Pennsylvania.
These trucks run up and down this highway every day.

And what did we find as a result of that? Pennsylvania and the
Governor—and I compliment them—put into effect Operation
Clean Sweep. They went in to inspect these trucks, and they found
hundreds of unsafe trucks. One-third of them had to be taken off
the road. They had useless breaks, cracked frames, and were oper-
ating grossly overweight. Operators were arrested for drunk driv-
ing and driving with suspended licenses. Now that is not the re-
sponsible actions of out-of-State people.

What waste has become is out of sight, out of mind culture. You
don’t see, it is covered, it disappears into the land, and a result a
lot of people don’t want to and feel no responsibility to take the re-
sponsibility for it. Pennsylvania should be complimented, Mr.
Chairman. It has one of the most advanced recycling and disposal
systems in this country, but as a result we have been punished.
And it is time that we reward responsible States and not punish
them, and give these States the ability to control the importation
of waste through any of the bills that are pending before this com-
mittee. I sponsor them all, I support them all, but let us move on.
We must protect the environment, promote local control, promote
responsible waste management, but most of all protect the health
and safety of our constituents. Thank you, Mr. Chairman.

[The prepared statement of Hon. Paul E. Kanjorski follows:]

PREPARED STATEMENT OF HON. PAUL E. KANJORSKI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. Chairman, I welcome this opportunity to testify before you on an issue that
has long been of particular concern to me and the citizens of Pennsylvania that I
represent; the issue of interstate shipment of municipal solid waste. I commend you,
the ranking member, and the committee for your leadership in reviewing a practice
that threatens our environment and our public health and safety.

Since the late 1980s the tonnage of interstate trash imports in several states
across the nation has risen dramatically. In response, I have reintroduced legisla-
tion that would allow states with comprehensive management plans for the disposal
of all waste generated within their own borders to limit the importation of out-of-
state trash, and to form voluntary regional compacts with other states to import or
export their trash. In fact, this bill, H.R. 667, the Solid Waste Compact Act, was
the first bill to address this important issue in the 107th Congress. Additionally, I
am an original cosponsor of other legislation we will discuss today, H.R. 1213, the
Solid Waste Interstate Transportation Act, and H.R. 1927, the Solid Waste Inter-
national Transportation Act.

Total interstate waste shipments continue to increase as older local landfills close
and the waste management industry consolidates. My state of Pennsylvania is
forced to accept more garbage from other states than any other state in the nation,
by far. In 2000, Pennsylvania imported 9.8 million tons of municipal solid waste and
2.5 million tons of other non-hazardous waste from other states, an increase of al-
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most 2 million tons from the 10.4 million tons of out of state trash imported the
previous year. In 1999, out-of-state trash made up 42.8% of the annual total waste
disposal in my state. This past year, 20 other states reported increased imports of
out-of-state trash. Besides Pennsylvania, states such as Virginia, Michigan, Ohio,
Indiana, Illinois, Wisconsin, and Oregon share these concerns and each import over
a million tons of out-of-state trash annually. Further, New Hampshire, New York,
New Jersey, Kentucky, South Carolina, Georgia, and Nevada, each import over a
half million tons of out-of-state trash annually.

From my perspective, the legislation offered by my colleagues and me is an at-
tempt to put into action two important ideals that are often talked about in Wash-
ington—protecting the environment and promoting local control. It would protect
the environment by limiting the current practice of transporting garbage hundreds
of extra miles from the source, which increases air pollution. It would promote local
control by giving states, which already have the duty to ensure that solid waste is
disposed of properly, the right to determine whether to accept the waste from other
states and nations.

This legislation is all the more crucial in light of the tragic loss of two lives in
a recent collision in my district with a truck carrying out-of-state trash. My district
includes part of Monroe County, Pennsylvania, where two people were killed last
January on Interstate 80 when a truck carrying out-of-state garbage lost control and
crashed into their cars. The driver, who was headed for the Keystone Sanitary
Landfill near Scranton, Pennsylvania, walked away with minor injuries and was
charged with two counts of homicide by vehicle and two counts of involuntary man-
slaughter.

In May 2001, the Pennsylvania Department of Environmental Protection, the
Pennsylvania Department of Transportation and the Pennsylvania State Police
launched “Operation Clean Sweep”—surprise trash truck inspections at every land-
fill, major incinerator, and at checkpoints along the Pennsylvania Turnpike and
other interstate highways. What this major enforcement action discovered were hun-
dreds of unsafe trash trucks—86% of the trash trucks had safety and environmental
violations and more than one-third were taken off the road. Vehicles hauling waste
into Pennsylvania were found to have two of six brakes working, cracked frames,
and operating overweight by 30,000 to 40,000 pounds. Additionally, operators were
arrested for driving while intoxicated and with suspended licenses. This is a clear
sign that far too many trash haulers disregard state safety and environmental regu-
lations, which can lead to accidents like the tragedy on Interstate 80 last January.

The practice of shipping municipal solid waste thousands of miles from its source,
to be discarded across state and national boundaries, has created an “out of sight,
out of mind” culture. Because many communities do not experience the effects of
their waste, there is no incentive to implement waste management plans. Efforts
to take responsibility for local waste by establishing waste prevention initiatives, re-
cycling programs, and increased landfill and incinerator capacity wane as trash
trucks roll out of town. Further, manufacturers lack encouragement to consider the
waste management implications of their products. Products continue to be designed
and packaged without regard to their volume, toxicity or recyclability.

Mr. Chairman, Pennsylvania and other states have taken responsibility for waste
by increasing recycling and landfill capacity and should be rewarded, not punished,
for taking this responsibility. We should work to give states the ability to control
the importation of waste so we can protect our environment, promote local control,
promote waste management initiatives, and protect the health and safety of our con-
stituents. I again thank you for the opportunity to speak before you on an issue that
badly needs to be addressed.

Mr. GILLMOR. The gentleman, Mr. Moran.

STATEMENT OF HON. JAMES P. MORAN

Mr. MoRAN. Thank you, Mr. Chairman, and thanks for the op-
portunity to testify in favor of these bills that would regulate solid
waste, particularly the Greenwood-Dingell bill. I hope we can move
promptly on this legislation that would grant States that authority.
While the circumstances in Virginia, Pennsylvania, and other
States may be very different, we are in agreement on the absolute
need for a Federal remedy. Some States, like the Commonwealth
of Pennsylvania, have acted responsibly, planned ahead, permitted
landfills to address their residents’ long-term solid waste disposal
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needs. But, unfortunately, Pennsylvania’s prudent efforts to create
new waste disposal capacity for its municipalities were undermined
by interstate waste haulers who took advantage of the new capac-
ity to ship solid waste into the State. In the case of Pennsylvania,
no good deed appears to have gone unpunished.

In the case of Virginia, a different story is emerging. Unlike
Pennsylvania, some government officials within Virginia viewed
out-of-State as an economic bonanza and encouraged development
of these landfills. Since the early 1990’s, there has been a coopera-
tive relationship between interstate waste shippers and State and
some local officials that is credited with producing seven mega
landfills. An eighth is now in operation and a ninth under consider-
ation.

These mega landfills have been built and designed to receive
more than 2,000 tons of trash every day. To put these mega land-
fills in perspective, the one in Sussex County, when completed, will
be 550 feet tall, the height of the Washington Monument; it will
cover 3 square miles, or the area of roughly 1,000 football fields;
it will be the single largest geographic feature on the entire coastal
plain of Virginia.

Trash trucks hauling this waste present an additional transpor-
tation hazard. In just 5 short years, Virginia doubled the volume
of waste it imports. Today, more than 140,000 trash trucks and
scores of rail cars haul municipal waste, incinerator ash, and sew-
age sludge into Virginia each year. Last year, Virginia imported
3,900,000 tons of solid waste, ranking it the second largest solid
waste importer. To achieving this ranking waste haulers over-
whelmed local roads with trucks, generating noise, dust, and debris
24 hours a day.

Even more troubling, these permits were granted even though
the State admits it doesn’t have the resources to conduct onsite in-
spections. A 1998 investigative report of the Washington Post un-
covered very troubling findings that showed that the landfills have
received medical waste, radioactive material, and industrial sol-
vents and pesticides. Given the large volume of waste and very lax
oversight, there is every opportunity for waste haulers to mix
household garbage with more toxic or hazardous waste.

In the instance of Virginia, we need Federal legislation to help
Virginia pursue a more responsible course. The proposals pending
before this committee are appropriate and timely. Unfortunately, in
Virginia’s case, they don’t go far enough. Virginia needs the tools
and the authority to revisit existing agreements that were written
and approve to specifically accommodate out-of-State trash. I com-
mend my colleague, Congresswoman Davis, for identifying four
changes that we need in the legislation.

We need to give a State like Virginia the authority to impose
some type of cap on existing facilities. Shockingly, Virginia doesn’t
impose any time limit on its permits. They don’t expire and aren’t
subject to any renewal process, so they can go on forever. The
States should be given some power to regulate host community
agreements since the impact of waste brought into a State affects
more than just the host community. States should be given much
greater flexibility to select the year they establish for the cap. For
example, in 1993, that was the year that the highest volume of out-
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of-State trash came in. Finally, States should be given the author-
ity to regulate all types of solid waste. A high volume of waste im-
ported into Virginia is municipal sludge that isn’t covered by the
pending legislation.

There is also growing concern that the financial assurance re-
quirements required by Federal law can be circumvented, and they
are not worth the paper they are printed on. Some private landfill
operators in Virginia are self-insured, creating an easy loophole
that could limit their future liability to cover closure and any long-
term maintenance costs. If they are shielded from future costs, they
have no incentive to police the waste that they are now receiving.

From an economic perspective, the only way the cost of large vol-
umes of trash traveling such great distances is justified is if the
full cost, or really the full liability created by these mega landfills
is deferred into the future. As long as disposal remains cheap, safer
but more expensive disposal options won’t be pursued.

Likewise, these cheap mega landfills undermine local recycling
and waste minimization efforts. They have undermined efforts in
Northern Virginia, for example, in my district to manage municipal
waste through incineration. A diversion of locally generated solid
waste from Alexandria and Fairfax incinerators to the big mega
landfills that are so much cheaper force the private operator of
these incinerators to burn industrial waste to maintain a minimum
volume of trash that they needed for the necessary cash-flow. Re-
stricting out-of-State trash would restore the waste volumes of
trash these incinerators need to avoid burning industrial waste.
Giving the States more power to regulate this waste forces us to
confront, not defer, these long-term costs.

There is no easy solution, and States must be responsible part-
ners. But the measures pending before this subcommittee do offer
a start on the road to a more comprehensive solution. I congratu-
late the sponsors of the legislation and urge that we move it along
as quickly as possible. Thank you, Mr. Chairman.

[The prepared statement of Hon. James P. Moran follows:]

PREPARED STATEMENT OF HON. JAMES P. MORAN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Mr. Chairman, thank you for the opportunity to testify at today’s hearing on “Per-
spectives on Interstate and International Shipments of Municipal Solid Waste.”

I applaud you for conducting this hearing and urge you to move promptly on legis-
lation that would grant states the authority to regulate out-of-state trash. While the
circumstances in Virginia, Pennsylvania, and other states may be very different, we
are in agreement on the need for a federal remedy. Some states like the Common-
wealth of Pennsylvania have acted responsibly, planned ahead, and permitted land-
fills to address their residents’ long-term solid waste disposal needs. Unfortunately,
Pennsylvania’s prudent efforts to create new waste disposal capacity for its munici-
palities have been undermined by interstate waste haulers who have taken advan-
tage of this new capacity to ship solid waste into the state. In the case of Pennsyl-
vania, no good deed appears to have gone unpunished.

In the case of Virginia, a different story is emerging. Unlike Pennsylvania, some
government officials within Virginia viewed out-of-state trash as an economic bo-
nanza and encouraged development of these landfills. Since the early 1990s, there
has been a cooperative relationship between interstate waste shippers and some
state and local officials that is credited with producing seven mega-landfills. An
eighth is now in operation and a ninth under consideration. These mega-landfills
have been built and designed to receive more than 2,000 tons of trash each day. To
put these mega-landfills in perspective, the one in Sussex County, when completed
will be 550 feet tall, the height of the Washington Monument; cover 3 square miles
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or the area of roughly 1,000 football fields; and be the single largest geographic fea-

ture on the coastal plain of Virginia.

In five short years between 1993-1998, Virginia doubled the volume of waste it
imports. Today more than 140,000 trash trucks and scores of rail cars haul munic-
ipal waste, incinerator ash, and sewage sludge into Virginia each year. Last year,
Virginia imported 3.9 million tons of solid waste, ranking it the second largest solid
waste importer. In achieving this ranking, waste haulers have overwhelmed local
roads with trucks, generating noise, dust, and debris 24 hours a day.

Even more troubling, these permits were granted even though the state admits
it does not have the resources to conduct on site inspections of all this waste. A 1998
investigative report published in the Washington Post uncovered some troubling
findings that showed some of these landfills had received medical waste, radioactive
material and industrial solvents and pesticides. Given the large volume of waste
and lax oversight, there is every opportunity for waste haulers to mix household
garbage with more toxic or hazardous waste.

In the instance of Virginia, we need federal legislation to help the Commonwealth
pursue a more responsible course. I urge you now to help Virginia by enacting legis-
lation granting states the power to regulate interstate trash. The proposals pending
before this committee are both appropriate and timely. Unfortunately, in Virginia’s
case, they may not go far enough. Virginia needs the tools and the authority to re-
visit existing agreements that were written and approved to specifically accommo-
date out-of-state trash. I commend my Virginia colleague, Rep. Jo Ann Davis, for
identifying four changes that would address Virginia’s unique situation:

1) We need to give Virginia the authority to impose some type of cap on existing
facilities. Shockingly, Virginia does not impose any time limit on its permits.
They do not expire and are not subject to any renewal process;

2) The states should be given some power to regulate host community agreements
since the impact of waste brought into a state affects more than just the host
community;

3) States should also be given greater flexibility to select the year they use to estab-
lish the base for capping out-of-state waste. Using 1993 as the base year would
have little impact on controlling future waste at some of these landfills in Vir-
ginia, since one of the mega-landfills in Virginia received its highest volume of
out-of-state trash in 1993; and,

4) Finally, states should be granted the authority to regulate all types of solid
waste. A high volume of waste imported into Virginia is municipal sludge that
is not covered by pending legislation.

Mr. Chairman, accommodating these concerns would be very helpful in addressing
Virginia’s burgeoning waste management problem.

If we do not give the states the authority and provide Virginia with an oppor-
tunity to make amends for is past shortcomings, I fear we will be forced to revisit
this issue again in the future. As you know, municipal solid waste landfills across
the country are already a growing public policy concern. The environmental threat
posed by these local landfills, however, will dwarf those created at mega-landfills
given their sheer magnitude in size and volume of waste. Already, preliminary
groundwater testing at several of these mega-landfills has found elevated levels of
metals raising questions about the reliability of these “high-tech” liners designed to
prevent leaks. In addition, there is growing concern that the financial assurancy re-
quirements, required by federal law, may be circumvented and not worth the paper
they are printed on. Some private landfill operators in Virginia are self-insured cre-
ating an easy loophole that could limit their future liability to cover closure and
long-term maintenance costs required. If they are shielded from future costs, they
have no incentive to police the waste they now receive.

From an economic perspective, the only way the cost of large volumes of trash
traveling such great a distance from its source can be justified is if the full cost,
or really the full liability created by these mega-landfills, is deferred into the future.
As long as disposal remains cheap, safer but more expensive disposal options will
not be pursued. Likewise, cheap mega-landfills undermine local recycling and waste
minimization efforts. These cheap landfills have also undermined attempts in
Northern Virginia to manage municipal waste through incineration. Diversion of lo-
cally-generated solid waste from the Alexandria and Fairfax incinerators to these
mega-landfills has forced the private operator of these two incinerators to burn haz-
ardous waste to maintain a minimum volume of trash needed to maintain the cash
flow. Restricting out-of-state trash, would restore the waste volumes of trash these
incinerators need to avoid burning hazardous wastes.

Giving the states more power to regulate this waste forces us to confront, not
defer these long-term costs. There are no easy solutions, and states must be a re-
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sponsible partners. But, the measures pending before this subcommittee offer a
start on the road to a more comprehensive solution.
Thank you.

Mr. GILLMOR. Thank you, Mr. Moran.
The Minority Whip of the House, Mr. Bonior.

STATEMENT OF HON. DAVID E. BONIOR

Mr. BoNIOR. Good morning, Mr. Chairman, and thank you for
the opportunity to address you and the committee this morning. I
am pleased to be here. I want to commend you and Mr. Pallone for
the opportunity to speak, and also to thank Mr. Greenwood and
Mr. Doyle and Mr. Dingell for their leadership on this committee.

I am not going to repeat much of what is said, and it was said
very well by my colleagues on this panel and others who have spo-
ken before me, particularly the situation in Michigan. Just to
recap, I have been working on this issue with many of you now for
10 years. The original case that came before the Supreme Court
came out of Fort Gratiot Township in my congressional district.
We, as Mr. Greenwood said, back in 1994 were successful in pass-
ing a bill we put together in the House. It failed in the U.S. Senate
on the last day after we thought it was going to go to the President
for his signature. It has become a more serious issue each and
every year, and I think the testimony of Mr. Moran and Mr. Kan-
jorski, we have just heard, shows how out of control this issue has
become.

Let me just say this: In Michigan, we have trucks coming over
the Ambassador Bridge, which is from Windsor, Ontario into De-
troit, and the Blue Water Bridge, which is from Sarnia into Port
Huron in my district. Every 5 to 10 minutes, there is a garbage
truck that comes across that bridge to dump garbage into our
State. Last year alone, over 1.2 million tons of Canadian trash
were dumped into Michigan, 80 percent more than the year before.
We rank No. 3 in the country for trash imports, with over 2.8 mil-
lion tons of municipal waste crossing our borders from other States
and from Canada.

So we are tired of this. And we are tired of the fact that we have
made efforts to control our solid waste disposal in a manner that
addresses our environmental concerns in our own State. For in-
stance, we are one of the first States in the Union to establish a
deposit on cans and bottles. We did that when I was back in the
legislature in 19, I believe 74, if I recall correctly. We have taken
action on polychlorinated biphenyls, PCBs. I authored that legisla-
tion when I was there back in 1974 that prohibits the sale, manu-
facture, and use of this chemical. Now we are finding, according to
my colleague, Mr. Rogers, that this is coming back into our State
via Canada and the trucks that are dumping their garbage into our
State. This is not acceptable; we want it changed. We are trying
to be responsible in our own community. We hope others would be
in theirs.

We need to move on the legislation that is before us today and
the others that have been suggested here this morning. And I
would hope, Mr. Chairman, that you would proceed in the days and
weeks ahead, especially when we return from the recess, to process
this legislation so that the full House can express its concern again.
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I thank you for the time, and I wish you well. Thank you for your
own personal concern on this in Ohio.
[The prepared statement of Hon. David E. Bonior follows:]

PREPARED STATEMENT OF HON. DAVID E. BONIOR, DEMOCRATIC WHIP

I am pleased to be here today with my colleagues and to testify in support of the
Solid Waste Interstate Transportation Act, H.R. 1213. I wish to commend Rep-
resentatives Greenwood, Doyle and Dingell for their leadership on this important
issue. I also want to thank Chairman Gillmor and Ranking Member Pallone for
holding toady’s hearing.

We have been working on this issue for a number of years now, and it is as impor-
tant to Michigan families today as it was 10 years ago. Our local communities need
to have the ability to make their own solid waste disposal decisions. Those of us
in Michigan have done a lot to reduce the amount of trash we throw away by estab-
lishing community recycling programs. Because we are making responsible solid
waste disposal decisions, it is particularly frustrating that we have been forced to
accept trash from communities who have been less responsible. Our local govern-
lroneréts need to have the ability to ban Canadian and out-of-state waste from their

orders.

In order to ensure the authority of local communities to make their own solid
waste disposal decisions, the U.S. Congress needs to enact legislation. That is why
I am a cosponsor of bipartisan legislation, H.R. 1213, to give our communities the
ability to say no to Canadian and out-of-state trash. We should pass this bill this
year to stop our communities from becoming a “dumping ground” for those less re-
sponsible.

As an example of just how important it is to enact this legislation, let me briefly
describe what is currently going on in Michigan. Right now, day after day—every
five to ten minutes—there are trucks coming over Michigan bridges from Canada
dumping trash into our state. Last year alone, over 1.2 million tons of Canadian
trash were dumped in Michigan—80% more than the year before. Michigan also
ranks number three in the country for trash imports, with over 2.8 million tons of
municipal solid waste crossing our borders from other states and Canada.

All of us in Michigan are tired of driving along our highways and watching gar-
bage fall off of these trash trucks. Even more troubling, earlier this year a Sanilac
County man died after being hit by a Canadian garbage truck.This trash trafficking
needs to stop once and for all. In 1992, the Supreme Court ruled that trash is com-
merce and can only be regulated by an act of Congress. This decision was based on
the Fort Gratiot case, which is based on a landfill in my district.

Since 1991, I have been working with various members of this Committee to allow
local communities to ban out-of-state or Canadian waste. In 1994, we managed to
pass our bill in the House only to have it blocked in the Senate in the final days
of session.

Now we come before the Environmental and Hazardous Materials Subcommittee
again to move forward our bill. Our bill places a presumptive ban on out-of-state
and out-of-country waste, and it gives the power to lift the ban to local units of gov-
ernment. It is time for our local communities to have control over the trash being
dumped in their backyards.

The Chairman of the House Commerce Committee has said moving our bill is a
“high priority” for his committee this year. In the days, weeks and months ahead,
I hope to work with the Chairman and Ranking Member John Dingell to see that
our bill becomes the law of the land.

Our local communities should not be dumping grounds for other people’s trash.

Mr. GILLMOR. Thank you, Mr. Bonior.
The gentlelady from Virginia.

STATEMENT OF HON. JO ANN DAVIS

Ms. Davis. Thank you, Mr. Chairman and members of this com-
mittee, for holding this hearing today on interstate waste. I assure
you it is a very important issue and a worthy topic for the sub-
committee to address. I would like to also say thank you to Mr.
Greenwood for agreeing to work with me on the possible changes
to his legislation to protect the Commonwealth of Virginia.
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The importation of interstate waste is a critical issue facing Vir-
ginia’s citizens, and the issue disproportionately affects the Com-
monwealth of Virginia. The Fourth Circuit Court of Appeals re-
cently ruled, as has been said today, that Virginia does not have
authority to limit the trash crossing its borders. As you know, since
waste transportation is deemed interstate commerce, it falls under
Congress’ authority, and congressional action is needed and can
only be done with your help, Mr. Chairman.

Mr. Chairman, this is not a Republican or a Democrat issue; it
is a Virginia quality of life issue that transcends party lines. Con-
stituents in my district are tired of dirty trash trucks shedding lit-
ter along the sides of the road and clogging routes that were not
built for such large vehicle traffic. In the year 2000, Virginia re-
ceived 3.9 million tons of garbage from outside this State—the sec-
ond highest amount in the Nation. Being the second largest im-
porter of trash in the Nation is not consistent with our image and
vision for Virginia.

As we all know, Congressman Greenwood has introduced H.R.
1213 to address this issue of interstate waste, however adjustments
will be required in this bill to ensure that Virginia is not harmed.
If Virginia does not benefit from Federal legislation that the other
States will, this puts us at a tremendous disadvantage and makes
the Commonwealth vulnerable to receiving even more out-of-State
waste.

I propose the following changes. First, ensuring that Virginia can
impose volume caps on existing landfills. H.R. 1213 currently ex-
empts landfills from State-imposed restrictions if their permits es-
tablish a higher limit or do not establish any limit on the amount
of out-of-State waste. Most permits in Virginia currently State that
landfills can take waste from any source and do not establish any
limits. Similarly, H.R. 1213 allows State restrictions to be cir-
cumvented if a host community, in its so-called host community
agreement with the landfill operators, does not establish any limit
on out-of-State waste, or if the future host community agreements
authorize specific levels of out-of-State waste. Waste traveling into
and through Virginia impacts many more communities than the
host community, so State regulation is appropriate under these cir-
cumstances.

H.R. 1213 would currently allow States to cap out-of-State trash
at 1993 volumes. And as my colleague, Mr. Moran, said, the
Charles City landfill received its greatest volume of out-of-State
trash in calendar year 1993. Virginia would not be provided much
protection by this provision. The bill would be improved by allow-
ing States to choose a calendar year, from 1993 to present, as rep-
resenting its volume cap so that each State would individually be
able to determine which year they wanted to use.

Finally, H.R. 1213 only regulates the flow of municipal solid
waste. The bill, I believe, should also include other disposable
waste substances, such as sewage sludge or commercial waste. If
substances such as sludge are excluded from the bill’s coverage, it
will only increase the levels that Virginia will receive.

I urge the subcommittee to take up Mr. Greenwood’s bill this
year, and I just as strongly urge that these recommendations be in-
corporated into a manager’s amendment before H.R. 1213 is
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marked up by the committee. Without these necessary changes, the
bill will largely be ineffective for Virginia and could possibly even
negatively impact our State.

Before I close, I would like to publicly acknowledge the assist-
ance my office has received on this issue from Campaign Virginia,
a citizens environmental group dedicated to stemming the flood of
out-of-State garbage into Virginia. The transport of interstate
waste into Virginia is an issue that we must be able to control, and
I urge that the committee address this issue very soon. I thank you
again, Mr. Chairman, and appreciate all your help.

[The prepared statement of Hon. Jo Ann Davis follows:]

PREPARED STATEMENT OF HON. JO ANN DAVIS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Mr. Chairman and members of this committee, thank you for holding this hearing
today on interstate waste, and I assure you that this is a very important and worthy
topic for the subcommittee to address.

The importation of interstate waste is a critical issue facing Virginia’s citizens,
and the issue disproportionately affects the Commonwealth of Virginia. The Fourth
Circuit Court of Appeals recently ruled that Virginia does not have authority to
limit the trash crossing its borders. As you know, since waste transportation is
deemed interstate commerce it falls under Congress’ authority and congressional ac-
tion is needed.

Mr. Chairman, this is not a Republican or Democrat issue—it is a Virginia quality
of life issue that transcends party lines. Constituents in my district are tired of dirty
trash trucks shedding litter along the sides of the roads, and clogging routes that
were not built for such large vehicle traffic.

In the year 2000, Virginia received 3.9 million tons of garbage from outside the
state, the second-highest amount in the nation. Being the second largest importer
of trash in the nation is not consistent with my image and vision of Virginia.

As we all know, Congressman Greenwood has introduced H.R. 1213 to address the
issue of interstate waste, however, adjustments will be required in this bill to en-
sure that Virginia is not harmed. If Virginia does not benefit from federal legislation
that other states do, this puts us at a tremendous disadvantage and make the Com-
monwealth vulnerable to receiving even more out-of-state waste. I propose the fol-
lowing changes:

First, ensuring that Virginia can impose volume caps on existing landfills. H.R.
1213 currently exempts landfills from state-imposed restrictions if their permits es-
tablish a higher limit or do not establish any limit on the amount of out-of-State
waste received at the facility annually. Most permits in Virginia currently state that
landfills can take waste from any source and do not establish any limits.

Similarly, H.R. 1213 allows state restrictions to be circumvented if a host commu-
nity, in its so-called host community agreement with the landfill operators, does not
establish any limit on out-of-state waste, or if future host community agreements
authorize specific levels of out-of-state waste. Waste traveling into and through Vir-
ginia impacts many more communities than the “host” community, so state regula-
tion is appropriate under these circumstances.

H.R. 1213 would currently allow states to cap out-of-state trash at 1993 volumes.
The Charles City landfill received its greatest volume of out-of-state trash in cal-
endar year 1993, so Virginia is not provided much protection by this provision. The
bill would be improved by allowing states to choose a calendar year from 1993 to
the present as representing its volume cap.

Finally, H.R. 1213 only regulates the flow of municipal solid waste. The bill
should also include other exportable waste substances such as sewage sludge or
commercial waste. If substances such as sludge are excluded from the bill’s cov-
erage, it will only increase the levels that Virginia will receive.

I urge the subcommittee to take up Mr. Greenwood’s bill this year, and I just as
strongly urge that these recommendations be incorporated into a manager’s amend-
ment before H.R.1213 is marked up in committee. Without these necessary changes,
the bill will be largely ineffective for Virginia, and possibly negatively impact the
Commonwealth.

Before I close, I would like to publicly acknowledge the assistance my office has
received on this issue from Campaign Virginia, a citizens’ environmental group dedi-
cated to stemming the flood of out-of-state garbage into Virginia. The transport of
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interstate waste into Virginia is an issue that we must be able to control, and I urge
that the subcommittee address this issue very soon.

Mr. GILLMOR. Thank you very much. Are there any questions of
the panel? If there are no questions, I want to thank our——

Mr. GREENWOOD. Mr. Chairman——

Mr. GILLMOR. Yes.

Mr. GREENWOOD. [continuing] just a statement.

Mr. GILLMOR. Mr. Greenwood.

Mr. GREENWOOD. Thank you all for your really excellent state-
ments. It occurred to me, listening to Mr. Moran’s testimony, that
some observers from a faraway star system could someday see
these great eight landfill pyramids in Virginia and conclude that
there is no intelligent life on Earth.

Mr. MORAN. And they might be right sometimes, but thank you
for that observation, Mr. Greenwood.

Mr. GILLMOR. Once again, I want to thank the panel, and we
hope to see some activity here in the future that would be to your
liking.

At this point, we will dismiss panel and call up panel two. Mem-
bers of this panel are Chris Jones, director of the Ohio Environ-
mental Protection Agency; Russell Harding, director of the Michi-
gan Department of Environmental Quality; David Hess, secretary
of Pennsylvania’s Department of Environmental Protection; Lori
Kaplan, commissioner for the Indiana Department of Environ-
mental Management, and Joseph Lhota, deputy mayor of New
York City.

And as the panel takes their places, I want to make special men-
tion of Chris Jones, who back a long time ago, when I was presi-
dent of the Ohio senate, was one of our crackerjack staffers, did a
great job there, and has now risen to the position of director of
EPA, and I want to welcome you particularly. And I want to call
on Mr. Greenwood.

Mr. GREENWOOD. Thank you, Mr. Chairman. An issue that I
have been working on almost as long as this one is juvenile justice
authorization, and it is being marked up in a few minutes in the
Education Committee, so I am going to have to, unfortunately,
leave for a bit. And I thank the chairman for indulging me by hav-
ing me have the honor of introducing the Honorable David Hess,
who I referenced in my statement, and now heads the Pennsyl-
vania Department of Environmental Protection. David and I are
old friends from way, way back when he was a staffer in the State
senate. I think Senator Santorum was a staffer in the State senate
at the same time. And so our staffers climb to great heights in
short periods of time.

But I welcome David, congratulate you on your appointment and
look forward to your testimony. And I apologize to the rest of the
panelists that after Mr. Hess’ testimony I am going to have to de-
part for a little bit. Thank you, Mr. Chairman.

Mr. GILLMOR. I want to thank all the panelists for being here.
We do have copies of your testimony, and each of you have 5 min-
utes to summarize your testimony before we begin with questions.

Mr. Hess.



58

STATEMENTS OF DAVID E. HESS, SECRETARY, DEPARTMENT
OF ENVIRONMENTAL PROTECTION, STATE OF PENNSYL-
VANIA; CHRISTOPHER JONES, DIRECTOR, ENVIRONMENTAL
PROTECTION AGENCY, STATE OF OHIO; RUSSELL J. HAR-
DING, DIRECTOR, DEPARTMENT OF ENVIRONMENTAL QUAL-
ITY, STATE OF MICHIGAN; LORI KAPLAN, COMMISSIONER,
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT, STATE
OF INDIANA; AND JOSEPH J. LHOTA, DEPUTY MAYOR, CITY
OF NEW YORK

Mr. HESs. Chairman Gillmor, thank you very much, members of
the committee. My name is David Hess. I am secretary of the De-
partment of Environmental Protection. And courtesy of the great
introduction Congressman Greenwood gave me, I think I will ask
for a raise when I get back to Harrisburg.

It is a pleasure to be here on behalf of Governor Tom Ridge and
also members of our general assembly. We have a very simple mes-
sage, and that is, “Don’t dump on Pennsylvania.” We need Federal
legislation now that gives the right to decide if they want to accept
garbage from other States for disposal. I think the issue is very
simple, and several members touched on it in their opening state-
ments. The Supreme Court says communities don’t have the right
to decide whether they want out-of-State garbage or not. They said
Congress could give them that right, and that is why we are here.

We very much appreciate the efforts of Chairman Gillmor and
Ranking Member Pallone for scheduling this hearing and for the
work that Congressman Greenwood has done and Senator Specter
and Senator Santorum and our entire delegation on this issue. As
many of you know, Governor Tom Ridge has been very active in
lobbying Congress, including members of this committee on this
issue, as was the late Governor Robert P. Casey before him.

In each of the last three legislative sessions, our general assem-
bly passed resolutions urging Congress to act on this issue, and I
am very pleased today to be able to introduce Pat Henderson, who
is from Senator Mary Jo White’s office, and also Richard Fox, who
is from Senator Musto’s office, both representing the Senate Envi-
ronmental Resources Committee here today.

What we would like in Federal legislation, again, is I think very
simple. We would like the ability of communities, again, with all
due respect to the congressman from Fresh Kills, to decide their
own fate. We would like a freeze on waste imports and to ratchet
down the amount of waste that can be accepted by landfills. And
I think Congressman Greenwood’s bill, also a bill introduced by
Senator Specter, incorporates the provisions that Pennsylvania
supports.

These tools are needed because some States have found it easier
to dump on their neighbors than to develop their own disposal fa-
cilities. And as, again, other speakers have said, Pennsylvania in-
cluded, is a really a victim of our success in the area of waste man-
agement and recycling. And I think, ironically, on one issue, a lack
of Federal legislation has also hampered the ability of some States
like New Jersey to keep waste in their own State, because they
have waste facilities they need to maintain.

The simple tools we are asking for will enable States and com-
munities to act responsibly to manage their own waste. As was
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mentioned before, Fresh Kills Landfill is closing. Eleven thousand
five hundred tons of trash is trying to find a home in the States
of Pennsylvania, New Jersey, and Virginia.

In May of this year, DEP, the Pennsylvania State Police, and
other agencies conducted an unprecedented operation to inspect
trash trucks in Pennsylvania, called Operation Clean Sweep. We
conducted over 40,000 inspections over an 8-day period in Pennsyl-
vania at every single landfill. What we found, in a word, was
frightening. Eighty-six percent of those trucks had safety viola-
tions. The State police pulled 849 trucks off the highway as unsafe
or pulled the drivers out of their cabs because they had DUI viola-
tions or CDL licenses that were expired. These hazards are real to
our communities, and we are doing all we can to deal with them
in Pennsylvania, but, frankly, we need to get to the root of the
problem. And the root of the problem is adequate Federal legisla-
tion to deal with this issue.

Right now in Pennsylvania, we have 25 applications pending for
new or expanded landfills. That is 71 million tons of capacity. If
that was devoted only to waste from Pennsylvania, that would last
us more than 7 years on top of the already 12 years worth of capac-
ity we have right now. We clearly have an overcapacity of waste
disposal facilities in Pennsylvania.

Our democracy is built on the foundation of empowering people
to make choices. It is also built on fairness. Our communities now
have no voice in deciding whether millions of tons of garbage come
to them for disposal from other States. It is unfair, again, for
States like Pennsylvania to shoulder this burden. We are not ask-
ing to build a fence around our borders. In fact, we did a survey
in 1999 that showed that 22 percent of the communities that have
landfills right now would accept out-of-State waste. That is not
what we are asking. We are not asking to turn back waste trucks.
All we are doing is asking for the freedom to make a choice, and
we are not even asking Congress for any money.

Again, we appreciate the opportunity, and, again, Mr. Chairman,
we appreciate the fact that you set up the hearing today. This is
a critical issue for us, and we hope that the committee acts shortly
on this issue. Thank you.

[The prepared statement of David E. Hess follows:]

PREPARED STATEMENT OF DAVID E. HESS, SECRETARY, PENNSYLVANIA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Chairman Gillmor, members of the Committee, my name is David Hess and I am
the Secretary of Pennsylvania’s Department of Environmental Protection.

I am here today on behalf of Gov. Tom Ridge and members of the Pennsylvania
General Assembly to give you one simple message—Don’t dump on Pennsylvania.

We need federal legislation now giving communities the right to decide if they
want to accept garbage from other states for disposal.

The issue is simple—the U.S. Supreme Court says communities don’t have the
right to decide whether they want out-of-state garbage or not. They said only Con-
gress can grant that right and that’s why we’re here.

We very much appreciate the efforts of Chairman Gillmor and Ranking Member
Mr. Pallone for scheduling this hearing and that of Congressman Greenwood and
Senators Specter and Santorum and our entire Congressional Delegation for their
continuing efforts to push for federal legislation in this area.

Over the last six years Gov. Ridge has personally visited many members of Con-
gress, including members of this Committee, to urge passage of interstate waste leg-
islation. And before him, the late Gov. Robert P. Casey carried the same message.
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My predecessor James Seif appeared before this very committee two years ago
asking for your action and met with many members to educate them on this issue.

In each of the last three legislative sessions, members of our General Assembly
have overwhelmingly passed resolutions urging Congress to act on interstate waste
legislation.

Today I'd like to recognize the presence of Richard Fox representing Sen. Ray
Musto, Democratic Chairman of our Senate Environmental Resources and Energy
Committee and Patrick Henderson, representing Sen. Mary Jo White, the Majority
Chairman of the Committee.

We Pennsylvanians are nothing if not persistent, because we believe passing legis-
lation giving states and communities a voice on waste imports is the right thing to
do.

Specifically, Pennsylvania is seeking federal legislation on interstate waste that
includes these basic provisions:

1. Giving communities the ability to allow the disposal of imported waste through
host community agreements, which would address concerns like operating
hours, truck traffic, noise, and litter before permits are issued;

2. Imposing a freeze on waste imports immediately with a predictable schedule for
reducing imports over time;

3. Allowing states to impose a percentage cap on the amount of imported waste that
a new facility could receive;

4. Allowing states to consider in-state capacity as part of the permitting process;

5. Allowing communities to adopt waste flow control ordinances to protect existing
bond debt.

Bills introduced by Congressman Greenwood—H.R.1213 and Senator Specter—S.
1194—incorporate provisions that Pennsylvania supports.

These tools are needed because some states have found it easier to dump on their
neighbors than to develop disposal facilities and recycling programs to handle the
waste they generate.

In many ways, Pennsylvania has been a victim of our own success.

Pennsylvania has required our counties to plan for how they will dispose of the
waste they generate over the next ten years, put in place the nation’s toughest envi-
ronmental standards for landfills and built the largest curbside recycling program
in the country.

Because Pennsylvania has successfully built a waste disposal and recycling sys-
tem, other states feel they can come in and take advantage of it, and there’s nothing
to stop them.

Ironically, the lack of federal legislation has also hampered other states, like New
Jersey, who do want to keep waste in their state, but can’t because they can’t con-
trol where their waste goes for disposal.

Reasonable restrictions on imported waste shipments like the ones we’re asking
for will not ban all imports as some have said. In fact, in 1999 Pennsylvania did
a survey of communities hosting landfills and found that 20% have, and would,
agree to accept waste imports for a variety of reasons.

The simple tools we are asking for will enable states and communities to act re-
sponsibly to manage their own waste and limit unwanted waste imports from other
states.

The need for federal legislation is now more urgent.

In March, Fresh Kills Landfill serving New York City closed—forcing the city to
find new disposal sites for an additional 4.7 million tons of garbage a year. They
are shipping 11,500 tons of trash a day outside the city to landfills and incinerators
in Pennsylvania, New Jersey, and Virginia.

Much of this garbage moves by truck along our Interstate highways causing seri-
ous safety and environmental problems for the states involved.

In May of this year, Pennsylvania conducted “Operation Clean Sweep,” an unprec-
edented effort to put State Police and environmental inspectors at each of the land-
fills and resource recovery facilities in the Commonwealth over an eight-day period.

The results we found were, in a word, frightening.

We inspected more than 40,000 trucks and cited waste haulers for over 11,000
safety and environmental violations.

The Pennsylvania State Police found 86 percent of the trucks they inspected had
one or more safety violations and they took 849 trucks or drivers out of service for
being unsafe.

One driver showed up at 6:00 a.m. on a Monday morning drunk.

We've also had citizens killed and seriously injured by trash trucks, most recently
in Northumberland County along I-78.
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As the fines and penalties from “Operation Clean Sweep” continue to pile up, we
also continued our regular truck inspections. As recently as last week, six more in-
spection sites resulted in more violations.

The hazards of unsafe trash trucks are real for our communities and we’re doing
everything we can to enforce our safety and environmental laws, but frankly we
need to get to the root of the problem that only federal legislation can solve.

We are also doing all we can within the current law to improve our waste man-
agement programs.

Gov. Ridge issued an executive order that directs DEP to actively involve commu-
nities early in landfill permit decisions, and to take a detailed look at truck traffic
and other community impacts.

We also passed new regulations requiring applicants for new landfill capacity to
prove the potential benefits of those facilities out weigh harms to the environment
and to the community.

Landfill applicants are also prohibited from applying for new landfill capacity
until they have five years or fewer of capacity left.

Gov. Ridge is the first governor to propose legislation that includes a two-year
moratorium on issuing permits for new or expanded landfills, new tools to crack
down on unsafe trash trucks and giving communities more say in resolving local
issues with landfills through host community agreements.

But Pennsylvania cannot address the issue of waste imports without federal legis-
lation.

In our offices, we have 25 applications for new or expanded landfills that will add
71.5 million more tons and years of new waste disposal capacity in Pennsylvania.

If the additional capacity were devoted only to the waste Pennsylvania generates,
it would last us 7.24 years. This is on top of the 12 years of capacity we have right
now.

Our democracy is built on the foundation of empowering people to make choices.
It is also built on fairness.

Our communities now have no voice in deciding whether millions of tons of gar-
bage come to them for disposal from other states.

In it is unfair that states like Pennsylvania that have made the hard choices to
build waste facilities and recycling programs, have to make room for other states
that have not.

We are not asking to build a fence around our borders to turn back every waste
truck or to turn our backs on the legitimate needs of our neighbors.

We’re not asking for any money.

We are asking Congress to give states and communities a voice so we can limit
unwanted garbage imports into our state. With appropriate federal legislation,
states will be provided the tools needed to begin addressing the current inequities.

Again, thank you for an opportunity to address this critical issue.

We look forward to working with Congress to address this important issue and
to developing a consensus that will benefit all states and communities.

Mr. GILLMOR. Thank you, Mr. Hess. Because Mr. Greenwood has
to depart, we will divert from our normal order of procedure, and
permit Mr. Greenwood to question Mr. Hess.

Mr. GREENWOOD. I don’t know if you have had a chance, David,
to look at some of the issues that Virginia has asked us to take a
look at, but do you see any difficulty in making—if you have; if you
haven’t, that is fine; we can talk about it later—but if you have had
an opportunity to look at those issues, do you see any difficulty in-
corporating the concerns a State like Virginia has with my legisla-
tion that would pose additional problems for Pennsylvania?

Mr. HEss. I think in terms of having a little flexibility to choose
the date, I think that probably would be a good addition. Flexibility
is always important, so I think on that particular issue I think that
would probably strengthen the bill.

Mr. GREENWOOD. And I will be brief. Mr. Fossella is not with us
here, but one of the points that he made is that these municipali-
ties in Pennsylvania have a choice. They can either accept this
waste from a State like his or not. Perhaps you could just describe
for the other members of the committee here what that really
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means in a place like, for instance, where I come from, in a place
like little Tullytown Burrow can accept waste, but the trucks cross
many municipal boundaries and drive through many townships
and create dust and pollution and noise and all of the rest. And the
smell, the air quality issues certainly are not isolated. The water
quality issues are not isolated to a particular municipality. So I
think we need to debunk this notion that somehow no one is
harmed if the residents of one little tiny municipality want to re-
ceive trash from out of State.

Mr. HEss. I think there is two points I would make very quickly.
One point is the agreements they are talking about are not agree-
ments between, say, a New York City and Old Forge Burrow in
northeast Pennsylvania. They are with a waste management com-
pany and a community. And in many cases, those kinds of agree-
ments were made years and years and years ago, at least in Penn-
sylvania’s case, and they really have no opportunity to either up-
date or change those agreements. So they have been effectively
locked in. And that is really one point.

I think the second point is, as you mentioned, there are impacts
that go beyond the host community itself, and Pennsylvania, again,
as Congressman Kanjorski said, we have 2,600 municipalities,
some of them very tiny, and it can be that certainly there are
agreements. And as I said before, 22 percent of those folks sur-
veyed, those communities surveyed, would accept waste. But now
they are not given a choice, either because they have old agree-
ments that they can’t now change or they weren’t party to some of
these agreements in the first place.

Mr. GREENWOOD. Thank you, Mr. Chairman. In the interest of
time, I will yield back.

Mr. GILLMOR. Thank you.

Director Jones from Ohio.

STATEMENT OF CHRISTOPHER JONES

Mr. JoNES. Thank you, Mr. Chairman. And it was a lot easier,
I am sure David would agree, to be a staff person than to be the
head of the agency, but I, too, want to thank you for having these
hearings and to Congressman Greenwood for his efforts on behalf
of this legislation. And I will have a more detailed statement for
the record.

I want to talk about Ohio’s experience, because I watch Pennsyl-
vania, and am reminded that statement earlier today, “No good
deed going unpunished.” As you know, we have some experience in
Ohio. Between 1986 and 1989, out-of-State waste disposed in Ohio
increased from about 33,000 tons a year, which was less than 1
percent of our total disposal, to 3.7 million tons, which was 20 per-
cent of our total disposal. We have decreased significantly from the
1989 levels, but as you mentioned, Mr. Chairman, you were the
president of the senate at the time, we passed a very progressive
bill, house bill 592 in Ohio, and we took a proactive step. We set
up responsible management of waste disposal in Ohio. We assured
ourselves at the time we had less than 9 years of capacity. We now
have over 20 years of capacity. We haven’t sat still in the 13 years
since that bill passed. We have amended 18 times to take account
to the changing circumstances.



63

There are issues that cause us to need this legislation. The dis-
cussion earlier about the level playing ground, there isn’t one. We
have no ability, we have no authority to control the imports. We,
in Ohio, have done I think a very good job of regulating landfills,
of managing solid waste disposal, of establishing recycling goals,
aggressive recycling goals that are being met throughout the State.
We have a statewide management plan that people have to con-
form to. So we have taken those steps, the fundamental purpose of
which is to support our own solid waste management system in the
State of Ohibo.

Part of that includes both exports and imports, and I would like
to echo what David said. This is not about putting up a fence, but
this is about giving the States the ability to responsibly manage
imports and exports of solid waste. We are having problems in
Ohio, because people perceive that these landfills are being built
for the sole purpose of servicing out-of-State waste. And that takes
the decisionmaking out of the thoughtful, engineered management
decisions and into the emotion, and it is very difficult to argue with
that emotion, because it is based on fundamental facts that those
people live with on a daily basis.

Why do we look to this legislation and the need for this legisla-
tion? As I said, we have been proactive, and we have managed
well. We think we have, actually, more than twice the permitted
landfill capacity that Pennsylvania and Virginia have, and we have
tried to compare—we have 1999 numbers for Ohio but 1997 for the
other States. But we have permitted 453 million tons of capacity
for municipal solid waste in Ohio compared to about 200 million
tons for Pennsylvania and Virginia. The possibly more significant
fact is that the two landfills in Ohio that take the most out-of-State
waste currently have enough remaining capacity between them for
around 65 million tons of waste. We have relatively low tipping
fees. According to the best data we have, and this is a spot fee so
there is probably contract prices lower, our tipping fee is at least
$9 lower than Virginia’s and $19 lower than Pennsylvania.

What we have to look at is the total cost to dispose of waste in
Ohio, which is a function of both our tipping fees and the transpor-
tation costs. And good for us but bad for us, Northeast Ohio is
served by a number of high quality east-west interstate highways.
They provide relatively direct access from the east coast, and we
have seen disposal from at least 11 different east coast States, so
it is clear to us that transportation costs are not going to prohibit—
are not going to be cost prohibitive for people to import waste.

Right now, the level of waste imports into Ohio are not a con-
cern. Well, they are not an immediate concern. But because of our
capacity, which is currently, on the current levels, 21 years, and
the relatively low tipping fees, our proximity to the east coast, and
our experience, going from less than 1 percent of our total disposal
to over 20 percent of our disposal being imports in 2 years, we re-
main concerned that we are vulnerable to the good fortune that
Pennsylvania has enjoyed. There were proactive, they planned,
they are paying a price. We don’t want to pay that price, and we
are concerned that we don’t have the tools. This legislation gives
us those tools.
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I want to thank the chairman for the hearing and Mr. Green-
wood for his legislation.
[The prepared statement of Christopher Jones follows:]

PREPARED STATEMENT OF CHRISTOPHER JONES, DIRECTOR, OHIO EPA

Good morning, Mr. Chairman, and members of the committee. My name is Chris
Jones and I am Director of the Ohio Environmental Protection Agency (Ohio EPA).
I appreciate the opportunity to be with you this morning to provide you with an
overview and historical perspective of the interstate waste issue from Ohio’s vantage
point. I would also like to speak to several provisions of H.R. 1213 sponsored by
Congressman Greenwood and others, that would provide Ohio with many of the
tools we need to help us address the interstate waste issue in the future.

As we all know, the transportation and disposal of solid waste across state lines
has been a controversial issue for over a decade, and Ohio has not been spared the
controversy. The receipt of waste shipments from outside of Ohio first became a se-
rious concern to the State during the late 1980’s, when over a short period of time
waste imports increased dramatically. From 1986 to 1989, out-of-state waste dis-
posed in Ohio increased from approximately 33,000 tons, representing less than 1%
of total disposal, to 3,700,000 tons, representing 20% of the total disposal. Although
waste imports have decreased significantly from the 1989 levels, we have seen in-
creases in the last four years and continue to be aware of the possibility of increased
waste receipts from other states at any time. We would note the following reasons
for our concern over out-of-state waste:

e With the passage of Ohio’s comprehensive solid waste law, H.B. 592, in 1988,
Ohio took a proactive step to responsibly manage Ohio’s waste by assuring in-
state disposal capacity, at state of the art facilities, for solid waste generated
in Ohio, and setting state recycling goals. It is only fair that other states take
the steps necessary to responsibly manage their own waste, instead of relying
on exporting their waste outside of their borders.

» It is difficult or impossible for state and local inspectors to verify that hazardous
or untreated infectious waste has not been included in solid waste shipments
that are shredded or heavily compacted before being shipped long distances.

» Citizen opposition to landfills that are perceived as servicing primarily out-of-
state waste hinders the siting of facilities needed to provide disposal capacity
for Ohio’s waste.

¢ Citizens are reluctant to reduce or recycle waste when they believe their efforts
will only serve to make room for trash from other states.

RECENT OUT-OF-STATE WASTE RECEIPTS AND TRENDS

In 1999 (most recent complete data available), Ohio received 1.5 million tons of
out-of-state waste, representing about 7% of total waste disposed. This is a slight
increase from the previous three years, when imports have ranged from 1.2 to 1.5
million tons, representing 6 to 7% of total disposal. Although we don’t have Ohio’s
export data yet for 2000, we know that waste imports increased again last year, up
to approximately 1.8 million tons, making this the fourth year in a row that imports
have increased.

Ohio imported the largest amount of waste from New York in 1999, at 476,046
tons (831% of the total), while 380,785 tons were received from Pennsylvania (25%
of the total), and 149,810 tons were received from New Jersey (10% of the total).
Over the last five years, imports from these three states have accounted for 65%
to 74% of the total amount of out-of-state disposal in Ohio. New York and Pennsyl-
vania have been the top two states exporting waste to Ohio over this period of time.

In 1997, Ohio EPA performed a detailed analysis of the origin of out-of-state
waste disposed in Ohio, yielding interesting results. For purposes of reporting, Ohio
EPA has generally considered waste originating from contiguous states and the
western two-thirds of Pennsylvania to be “short-haul”, and waste originating from
the eastern one-third of Pennsylvania and non-contiguous states to be “long haul.”
Using these definitions, 59% of out-of-state waste received in 1997 would be consid-
ﬁredl long-haul. And virtually all of Pennsylvania’s waste would be considered short-

aul.

A more detailed examination of out-of-state waste just from New York is also in-
teresting. Out of the total of 469,869 tons of waste received from New York, fully
333,607 tons (71%) was received from the New York City area. The tonnage received
from New York City also accounted for 24% of all out-of-state waste disposed in
Ohio in 1997, the single largest source of out-of-state waste in Ohio. This total could
be even higher, since we don’t know the exact origin of a significant amount of
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waste coming from New York. In other words, an additional 135,869 tons of waste
which we know came from “other New York sources” represents both waste from
identified places outside of New York City, and waste from New York for which the
county of origin was not specified.

LANDFILLS RECEIVING OUT-OF-STATE WASTE

Over the past several years, the vast majority of waste imports have been re-
ceived by two landfills: BFI Carbon Limestone in Mahoning County, and AWS
American Landfill in Stark County. In 1999, Carbon Limestone received 49% of the
out-of-state waste disposed in Ohio. American Landfill received 16% of the out-of-
state waste disposed in Ohio. These two landfills also received the largest amount
of long-haul waste in the state. Based on previous years data, we would expect that
these two facilities received at least 90% of all long-haul waste.

OHIO WASTE EXPORTS

It should also be noted that Ohio has exported significant amounts of waste over
the last several years. In 1999, Ohio exported 1,039,876 tons of waste making Ohio
a net importer of 485,769 tons of waste. 1999 is the first year that Ohio has re-
corded waste exports of over one million tons. Ohio waste exports have actually been
on fsl)lgzrise over the last several years, increasing from an estimated 270,000 tons
in .

However, I would note that these export increases should be viewed with some
caution. Until recently, it was difficult or impossible to get accurate data from adja-
cent states regarding receipt of waste from Ohio. Therefore, it is difficult to tell
whether the increases in Ohio exports is due to an actual increase in exports or sim-
ply better access to data. In general, the export numbers we have been able to ob-
tain indicate that most of Ohio’s exports, approximately 65% or more, go to Michi-
gan and Kentucky.

OHIO’S VULNERABILITY TO OUT-OF-STATE WASTE

Several factors contribute to Ohio’s vulnerability to out-of-state waste. The factor
that brought this issue once again to the forefront is the closure of New York City’s
Fresh Kills Landfill which handled 3.5 million tons of garbage annually. Historic
waste flow patterns would indicate that Virginia, Pennsylvania, and Ohio would
eventually be the most likely recipients of this waste. Despite Virginia and Penn-
sylvania’s higher overall import levels than Ohio’s, and Pennsylvania’s closer prox-
imity to New York, there are at least three reasons why Ohio appears to be vulner-
able to increased receipts of waste from New York City waste as well.

First, we believe Ohio has more permitted landfill capacity than Pennsylvania or
Virginia at the present time. In 1999 Ohio had around 453 million tons of permitted
municipal waste landfill capacity, whereas Pennsylvania and Virginia both reported
around 200 million tons of capacity (based on the “Mid-Atlantic States Municipal
Waste Matrix” published in 1999). For Ohio, this equates to about 22 years of capac-
ity at current disposal rates. If all pending landfill permit applications are ulti-
mately approved, Ohio could have over 30 years of capacity.

More important than capacity, in our estimation, are Ohio’s relatively low tipping
fees. According to the best data available, Ohio’s average tipping fee appears to be
at least nine dollars per ton lower than Virginia, and nineteen dollars lower than
Pennsylvania (based on the “Mid-Atlantic States Municipal Waste Matrix” pub-
lished in 1999).

New York Pennsylvania Virginia Ohio

Average Tipping Fee $60.00 $49.00 $39.00 $29.50

This information should be considered with several qualifications. First, although
New York, Pennsylvania and Virginia have reported this information, the source of
their information is unclear. We do not know whether this is a calculated average,
or an educated guess on their part. Second, although Ohio’s average is calculated
from information provided by landfills to Ohio EPA, the tipping fee reported to us
is the posted “spot rate,” which will be higher than what would be negotiated for
in a contract. Our estimation of the average “contract” tipping fee in Ohio would
be closer to $20.00 a ton.

Finally, Ohio’s vulnerability to out-of-state waste is dependant on the total cost
to dispose of waste in Ohio, which is a function of both Ohio’s tipping fees and the
cost to transport the waste into the State. Unfortunately, we have no specific data
to help us understand transportation costs at this time. However, we can make cer-
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tain observations. First, northeast Ohio is serviced by a number of high-quality,
east-west interstate highways, providing relatively direct routes from the east coast
into the State. Second, as we observe the receipt of waste from at least eleven dif-
ferent east coast states, it is clear that transportation of waste into Ohio from the
eastern U.S. is not cost prohibitive. The important point is that the flow of waste
is dependent on a combination of both tipping fees and transportation costs. Trans-
portation costs are dependent, at least in part, on roads that are adequate to handle
waste-hauling truck traffic, as opposed to “as the crow flies” distances between the
origin of waste and the nearest available landfill.

OHIO EPA’S POSITION ON PROVISIONS OF H.B. 1213

Although current levels of waste imports into Ohio are not an immediate concern,
due to our permitted capacity which will currently last over 21 years, relatively low
tipping fees, and proximity to the east coast, Ohio remains vulnerable to increases
in the future. Accordingly, we strongly support mechanisms to protect the State
from unreasonable future increases in out-of-state waste. From our perspective, this
is the most important of all the out-of-state waste issues and one which we believe
is addressed through the provisions of H.R. 1213. I would like to briefly discuss our
thoughts on some of the concepts contained in H.R. 1213.

Presumptive Ban

We believe our goal of having the ability to control future increases in out-of-state
waste will be met in large part by the presumptive ban that prohibits the receipt
of out-of-state municipal solid waste at all existing facilities unless they meet one
of the a number of criteria, including “host community agreements,” new or existing.

We support the exceptions to the ban as outlined in the bill. We would note, how-
ever, that the term “host community agreement” is defined in such a way that in
Ohio, it will apply only to agreements between facilities and solid waste manage-
ment districts. It will not apply to agreements between facilities and local municipal
or township governments, which is what we would commonly consider to be a “host
community agreement”. The result, for Ohio, is that SWMDs will have clear and ex-
clusive authority to allow receipt of out-of-state waste via host community agree-
ments.

Freeze Authority

This provision allows a state to freeze the level of out-of-state waste received at
a solid waste landfill or incinerator at 1993 levels. Twenty landfills received out-of-
state waste in 1993, and fifteen of them are still open.

Permit Caps

This provision allows a state to pass a law setting a percentage limit on the
amount of out-of-state waste that new facilities or expanded facilities could receive.
Limitation would apply to all new or expanded facilities, and the limit could be no
lower than 20%. This is another option to the states which we believe could prove
to be helpful to Ohio in the future, though not to a great extent at this time.

Cost-Recovery Surcharge on Out-of-State Waste

HR 1213 allows states to impose a $2.00 per ton surcharge on out-of-state waste
to recover costs incurred associated with the processing or disposal of out-of-state
waste. While utilizing this provision seems appealing, I cannot tell you today that
Ohio will take advantage of this funding option. As Ohio currently assesses a state
fee of $1.75 per ton to all waste, not just out-of-state waste, I would not expect that
we would be able to justify an additional $2.00/ton for waste coming from other
states, especially our border states.

Annual Report

The legislation requires that the owner/operator of each landfill receiving out of
state waste shall submit a report to the appropriate Governor indicating the amount
of out of state waste that that facility received during that year. Ideally, Ohio would
like to see an additional requirement included in this bill for waste haulers to accu-
rately report to receiving facilities the state and county of origin and the type of
waste (i.e. C&DD, MSW, industrial) being disposed. Such a requirement would then
extend to the facilities to accurately record the same information and include that
in the report to the Governor as well.

In closing, I would like to applaud the efforts of Congressman Greenwood for his
steadfast efforts to develop legislation to assist those states who are feeling the
threat of increased out-of-state waste shipments. Speaking only for Ohio, HR 1213
will provide our state with the tools we need to help protect us in the future against
what we perceive to be a strong potential for increased shipments of long-haul out
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of state waste across our borders. I would also like to thank Congressman Gillmor,
hailing from Ohio, for holding hearings on this issue and for inviting me to partici-
pate today. Again, I appreciate the opportunity to testify on this issue and would
be happy to provide any additional information the committee may need as you con-
tinue to deliberate this important issue.

Mr. GILLMOR. Mr. Harding.

STATEMENT OF RUSSELL J. HARDING

Mr. HARDING. Well, thank you, Mr. Chairman. Indeed, it is a
pleasure to be here, and members of the committee, to talk about
an issue that is absolutely vital to Michigan: The importation and
export of solid waste.

As you know, in Michigan, we are a steward of a natural re-
source of nearly 20 percent of the world’s fresh water and the
Great Lakes that surround our State. Consequently, we have en-
acted very tough landfill standards in our State, some of the most
restrictive in the country. In terms of technology requirements, we
also have a very comprehensive planning statute that requires each
county to provide for 15 years of capacity. Those plans must be re-
viewed and approved by my agency according to State statute.
They are tough requirements. We have done that in our State to
%nsure that we can manage this issue satisfactorily within the

tate.

Our concern hasn’t been as much export and import from the
surrounding States. That is certainly, I think, as Chris just men-
tioned, a concern. We are very concerned, though, of what is hap-
pening versus Canada and our State in terms of this issue. This
really caught by great surprise. We visited extensively with To-
ronto and Canadian officials. They have admitted to us that it
would be cheaper to dispose of their solid waste in Canada, but
they have decided instead, for political expediency, to send it to
Michigan. And now the 19 million tons that we take care of in
Michigan annually, 1.5 of that is from Canada alone. The other
landfills will be closing in Canada. We expect that will increase
dramatically, as I think was mentioned by a member of the prior
panel. There certainly is no land shortage in Canada, but they do
not want to deal with this issue.

We have seen the increase is now about 20 percent of all the
solid waste we are dealing with, as I said, comes from other States
and Canada. We are diligent—a point I wanted to hit on a little
bit, I think it is been talked about, is we are very diligent on at-
tempting to inspect those trucks as they come either through De-
troit or Port Huron, across the bridges into our State. That is a
very, very logistically difficult task to undertake. And we have used
sophisticated means. The logistics of it are very difficult. We cer-
tainly can’t restrict traffic and cause backups at the border, the
international borders. We also inspect at landfills. But it is very,
very difficult to do that, and we find when we do the inspections
that we, indeed, have at times what we consider to be hazardous
materials, even radioactive materials mixed in. We have no ability
to do a whole lot about that except try to turn the truck back at
that point, and that becomes a problem in itself.

We also are experiencing about 65 trucks per day from Toronto
alone. It is estimated that we have about 130 a day from Canada.
As we struggle—and I know this committee has been concerned
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and working on energy issues—as we struggle with clean air
issues, this has a big impact on our State. These things are impor-
tant, and we try to deal with them regionally and across the coun-
try.

I have heard discussed a little bit individual community host
agreements with companies, and I agree with Mr. Hess. That I be-
lieve is a statewide issue. We certainly allow that. That is between
individual host communities and landfill—or excuse me, in waste
companies. We don’t think that should be prohibited, but we do
think it needs to be restricted to reflect statewide concerns. Trash
move between counties, it moves throughout the State. There are
a number of issues that have an impact that go way beyond local.

The Governor has been very concerned and working on this with
Congress since 1992. I know it has been covered adequately that
certainly the State has come to the conclusion that we do not have
the authority in our State to address this issue. It will take active
legislation to be passed by Congress to deal with it. In the Engler
administration, the State of Michigan, we support open markets. I
certainly agree with our colleagues from New York. I think open
markets work. They should be supported. We are only advocating
some compromise here.

We are not saying that we believe we ought to restrict and put
up barriers at the State lines. We don’t think that is appropriate.
Michigan exports waste; we export more hazardous waste than we
import. We think it is important that free flow of commerce con-
tinue, but I believe Mr. Greenwood has a very good start here on
a solution that indeed is a compromise. It allows these things to
occur, allows free commerce to occur. But it does set some stand-
ards that allow States to address some of the key components.

And I can tell you from a political standpoint in our State, our
citizens just cannot understand why Congress hasn’t resolved this
issue. They see Congress dealing with a whole array of issues
across a spectrum that affects citizens’ lives every day, but yet this
issue doesn’t seem to be able to be dealt with. It is causing in-
creased consternation in our State. We continually see our State
legislature attempting to pass legislation that we know does not
pass legal muster. We have not supported that legislation. We have
done tough thing politically. Governor Engler hasn’t supported leg-
islation he knows that is unconstitutional.

So I guess our plea, again, is we really need your help. We appre-
ciate Representative Mike Rogers taking the leadership from our
State on this issue. We really need some help from Congress here.
We are just asking for some compromise legislation, and we stand
willing to work with our partners from the Northeast to secure
that. Thank you.

[The prepared statement of Russell J. Harding follows:]

PREPARED STATEMENT OF RUSSELL J. HARDING, MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY

Good afternoon, I am Russell J. Harding, Director of the Michigan Department
of Environmental Quality. The Department is Michigan’s environmental regulatory
agency, responsible for the air, water quality, wetlands, waste management, and en-
vironmental cleanup programs.

I would like to thank the committee for the opportunity today to discuss legisla-
tion that would be effective for managing the interstate transfer of solid waste. In
1992, the United States Supreme Court ruled, in the matter of Fort Gratiot Sanitary
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Landfill v. Michigan Department of Natural Resources et al. (1992 Fort Gratiot deci-
sion), that provisions of Michigan’s Solid Waste Management Act, which allowed
counties to impose restrictions on the importation of solid waste from other states
and countries through their Solid Waste Management Plans, violated the United
States Constitution and were not enforceable. The United States Constitution’s
Commerce Clause reserves, to the United States Congress, the authority to regulate
commerce between the states and with foreign countries. The Courts have long rec-
ognized the so-called “dormant” nature of the Commerce Clause as prohibiting
states from such areas of regulation unless authorized by Congress. As a result,
while movement of waste between Michigan counties is still regulated by state law,
we are unable to restrict imports of solid waste from outside of the state.

Solid waste import data has been collected by the Department on a Fiscal Year
(FY) basis since FY 1996. Data from these reports indicate an increase in the level
of imports over the last five years. Based on data collected for the past five FYs,
there has been an overall increase of 18 percent in the amount of solid waste being
generated in Michigan. However, imports of waste from Canada and other states
rose by 41 percent during this same time period.

Out-of-state and Canadian waste being disposed of in Michigan is equivalent to
approximately 20 percent of the solid waste stream that is generated annually in
Michigan. As a result, for every five years of disposal of this volume of out-of-state
waste, Michigan is losing a full year of landfill capacity. Total out-of-state imports
of waste into Michigan landfills rose from 6,349,695 cubic yards during the 1999 re-
porting period to 9,373,115 cubic yards in FY 2000, an increase of 46.7 percent. The
largest individual source of waste imports continues to be from Canada, with total
reported imports to landfills of 4,216,814 cubic yards, up 1,874,023 cubic yards or
80 percent from the 1999 FY. This increased amount of waste imports also means
there is an increased amount of truck traffic on Michigan roads. Truck traffic con-
tinues to be a growing concern because there are currently an estimated 65 trucks
per day from Toronto alone and an estimated 110-130 trucks per day in total from
Canada. As the amount of truck traffic increases, the dangers associated with this
increased truck traffic also continues to rise. While wastes have been received from
a number of states, most of the out-of-state waste that is not imported from Canada,
comes from those states immediately adjacent to Michigan; Ohio, Wisconsin, Illinois,
and Indiana. Michigan does not collect data on waste exports; however, contacts
with neighboring states indicate that Michigan exports only very limited quantities
of solid waste.

A particular concern to Michigan is the fact that our Canadian neighbors are fore-
going more cost-effective disposal options that are available to them within their
own country in favor of transporting their solid waste into Michigan. This was par-
ticularly noteworthy in Toronto’s decision to forego the proposal to utilize the
Adam’s Mine site in Kirkland Lake. This site presented several advantages includ-
ing (1) providing for the long-term disposal needs of Canadian residents; (2) offering
economic benefits for Canada, including retention of jobs in Ontario; and (3) use of
railroad lines, which are a safer and more efficient means of waste transportation
compared to roads. In addition, higher costs for disposal in Michigan would intensify
the challenges that already exist for Toronto’s city budget.

Since the 1992 Fort Gratiot decision, Governor John Engler has worked on a coop-
erative basis with other states and with the Congress to seek a balanced and com-
prehensive legislative remedy to this issue. In addition, on May 28, 1999, Governor
Engler took action to further evaluate how Michigan can best address the issue of
regulating imports of solid waste from other states and countries by establishing the
Michigan Solid Waste Importation Task Force (Task Force). The Task Force was
created to examine trends, causes, and consequences of out-of-state waste imports
and to develop recommendations to address this issue. Outcomes identified in the
Task Force’s final report, which were based on data only through 1998, include:

e If imports were to remain at then current levels, which were increasing between
FYs 1997 and 1998 at a rate of .3 percent, their impact on available disposal
capacity would continue to be minimal.

e Solid waste imports show a continuing trend to increase and recent figures show
the rate of increase is growing significantly, as shown in more recent data
which indicate between FYs 1999 and 2000, imports are now increasing at a
rate of 32 percent.

» Losing capacity at significantly increased rates undermines long-term comprehen-
sive solid waste management planning conducted by Michigan communities.

* Continuing increases in imports will hinder growth of recycling in Michigan.

» State legislation that will actually limit waste imports will likely not withstand
constitutional challenge, and state legislative approaches that will withstand
constitutional challenge are not likely to be effective at limiting imports.
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« All state level efforts attempted in other states to control waste imports have been
found unconstitutional because Congress has not enacted laws to grant states
the authority to regulate this area of commerce.

It is clear that the only sure remedy to withstand legal challenge is one based
on authority granted to states by Congress; and most court decisions have made
clear that Congress has this authority.

Since the 1992 Fort Gratiot decision, the Michigan Legislature has proposed sev-
eral bills seeking to restrict imports of out-of-state solid waste. These bills have gen-
erally followed two approaches. One is to impose an outright ban. Similar laws en-
acted in other states have been uniformly struck down as unconstitutional. The
other is to prohibit imports from jurisdictions whose disposal bans are less stringent
than Michigan’s. Based on the Fort Gratiot decision and subsequent Supreme Court
decisions, it is clear that absent federal legislation authorizing states to restrict im-
ports/exports of out-of-state waste, such state laws would not withstand legal scru-
tiny.

Michigan strongly supports HR 1213. We believe that this bill, if enacted, would
provide Michigan and other states the tools needed to restrict out-of-state waste im-
ports in a manner that would be the most effective approach for managing environ-
mental impacts from waste imports.

While Michigan’s preference remains HR 1213, we understand that HR 667 has
also been introduced to provide states with the ability to prohibit waste imports pro-
vided that their state plan has been approved. Prohibitions may not be the best ap-
proach to this issue.

Recently, Congressman Mike Rogers has introduced legislation, HR 1927, which
would give states the authority to prohibit or limit foreign municipal solid waste.
The Department is pleased Congressman Rogers has recognized this as a serious
issue and has joined our efforts to enact federal legislation to give states control
over municipal solid waste crossing their borders. Although HR 1927 differs some-
what from other bills that Governor Engler supports, such as HR 1213 introduced
by Congressman Jim Greenwood (R-PA), HR 1927 sends a strong message and
would give Michigan the authority and flexibility to address waste coming from
Canada. As a new member of Congress, Congressman Rogers’ active involvement in
getting the U.S. House of Representatives to move forward on solid waste legislation
is extremely welcome, and can only help ensure that we get the strongest possible
legislation out of the Congress and to the President’s desk.

We believe that the balanced regulation of interstate waste will prove to be an
effective means of maintaining disposal capacity created by Michigan’s communities
and intended for Michigan’s citizens, protecting Michigan’s natural resources, and
alleviating inadvertent disposal of wastes that are not permitted in Michigan land-
fills as a result of regulatory differences between United States and Canadian law.
As previously mentioned, we believe giving states reasonable authority to restrict
out-of-state waste imports is the most effective approach for managing environ-
mental impacts from waste imports that will withstand legal challenge while mini-
mizing disruptions to appropriate waste disposal markets.

Thank you again for the opportunity to provide this testimony. At this time,
states have very limited ability to regulate imports of out-of-state solid waste; how-
ever, it is possible for federal legislation to create a balance between the commu-
nities’ plans for their long-term disposal needs and the needs of private waste dis-
posal firms to operate profitably, to compete fairly with each other, and to honor
existing contractual relationships. Michigan welcomes the opportunity to provide as-
sistance to this committee in developing legislation which would give states the abil-
ity to impose reasonable regulation of waste imports while recognizing existing
waste management relationships and the needs of the waste disposal industry and
waste generators to operate effectively. At this time, I would be pleased to answer
any questions you may have.

Mr. GILLMOR. Commissioner Kaplan.

STATEMENT OF LORI F. KAPLAN

Ms. KAPLAN. Thank you very much, Mr. Chairman, members of
the subcommittee. I am Lori Kaplan. I am the commissioner of the
Indiana Department of Environmental Management, and I appre-
ciate the invitation to appear before you this morning to speak on
the legislation that is under consideration.

I also would like to take the opportunity to thank the entire Indi-
ana delegation who has stood united through the years to support
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efforts to control out-of-State waste into the State of Indiana. And,
in particular, I would like to thank Congressman Buyer, new mem-
ber to this subcommittee, who has helped lead the bipartisan effort
along with Congressman Pete Visclosky on this matter.

I would like to give you a little bit of history from Indiana to
paint the picture, if you will. We have been one of the leading
States as far as receipt of imports of out-of-State waste throughout
the past decade or more. In 1996, we did receive 1.8 million tons
of out-of-State waste. We were on an upward trend at that point.
It continued to go up until 1998 when we received 2.7 million tons
of out-of-State waste. I am happy to report that we are now on a
slight downward trend. This last year we received 1.6 million tons
of out-of-State waste. However, that still kept us ranked sixth of
all States in receipt of out-of-State waste, and it also comprised 20
percent of all waste disposed of at municipal solid waste facilities
at Indiana landfills.

During the last year, the bulk of the out-of-State waste was re-
ceived by adjacent States—or from adjacent States. However, that
has not always been true. It is not that long ago that we were the
recipient of many tons of waste from east coast States. This last
year we did not receive any long-haul shipments of municipal solid
waste to our landfills from east coast States, but as we all know,
change can occur rapidly in the waste industry, and this also per-
tains to out-of-State waste. Governor Frank O’Bannon and myself
are primarily interested in obtaining the tools that the administra-
tion and local officials can use to have control of the volume of out-
of-State we receive, and our primary goal is to protect our State’s
disposal capacity and also protect and preserve our natural re-
sources.

As you have heard from my colleagues, I would also stand in
agreement. We are not advocating a total prohibition on imports or
exports of out-of-State waste. There are times when it certainly is
the most logistical and economical way in which to deal with it.
However, there do need to be local controls for the sake of reli-
ability so that we can predict what our capacities are and what our
needs are going to be.

Right now, in Indiana, we have 17 years of capacity in our cur-
rent landfills. If we continue to receive wastes at the level we did
in the year 2000, we would reduce that capacity by 3 years. Should
we revert back to 1998 levels when we were receiving 2.7 million
tons of waste, we would lose 8 years off of our current capacity. If
we had some type of controls in place where we could predict what
the incoming waste would be from other States, we could plan bet-
ter.

Like our other States, we have also had several attempts through
our State legislature, enacting laws to use reasonable, sensible
ways in which to have some control over the influx of out-of-State
waste. Of course, the Federal courts found those statutes to be un-
constitutional and recognized the need for Federal legislation that
would assist at the local level.

We do stand, the State of Indiana, in support of 1213 filed by Mr.
Greenwood and find many provisions in that that would be very
beneficial to the State of Indiana as well as other States. Particu-
larly, we do still have a law on the books in Indiana that requires
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a needs assessment before a new landfill or an expansion can be
permitted, where we take into account regional and local need.
Twelve-thirteen would authorize that. It has not yet been chal-
lenged in our courts, and we are not sure it would withstand a con-
stitutional challenge.

We also have had incidents in the past of receipt of waste from
Canada. In 1991, we received 15,000 tons of waste from Canada.
It is not currently an issue, but it certainly could arise again, espe-
cially as we hear Canada’s efforts to eliminate their own facilities.

In conclusion, I recognize that members of the committee do need
to take into consideration the needs and concerns of all 50 States,
as well as the private sector when contemplating something very
important that would impact the Commerce Clause, as this would.
However, I hope that you will agree that there are benefits to some
local authority, local controls so that we can all best manage our
waste and our resources that we have available.

So I would like to thank you for your time and for the invitation
to appear here today. And at the conclusion, I would be happy to
assist in any answering any questions. Thank you.

[The prepared statement of Lori F. Kaplan follows:]

PREPARED STATEMENT OF HON. LORI F. KAPLAN, COMMISSIONER, INDIANA
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

INTRODUCTORY REMARKS

Mr. Chairman and distinguished members of the subcommittee, I am pleased to
testify on pending legislation that would vest states and local governments with the
authority to control shipments of out-of-state municipal solid waste (MSW). As
members of the subcommittee may know, Indiana’s elected state officials and federal
representatives have long been concerned that our state’s efforts to manage the dis-
posal of our solid waste, as required under federal law, are threatened by uncon-
strained flows of garbage from other states. I therefore appreciate the opportunity
to offer comments on behalf of the State of Indiana on three bills, H.R.667,
H.R.1213, and H.R. 1927, which were recently introduced in the U.S. House of Rep-
resentatives to address this issue.

There continues to be a necessity for legislation that would give the states some
ability to control the influx of out-of-state waste. Shipments of interstate municipal
solid waste continue to rise nationally, and so does public concern. A recent Con-
gressional Research Service report on interstate waste shipments noted that imports
have more than doubled from 14.5 million tons in 1993 to 32 million tons in 2000,
a 120% increase over 7 years. In Indiana, 1998 was a peak year for disposal of out-
of-state waste. In that year, almost 2.2 million tons of out-of-state municipal solid
waste was disposed of at our MSW facilities, which are mostly landfills. Those 2.2
million tons of out-of-state waste represented 30% of the total amount of waste dis-
posed of at our state’s MSW facilities. Adding construction and demolition (C&D)
debris and special waste, which are recorded separately, a total of 2.7 million tons
of out-of-state waste was disposed of at Indiana MSW disposal sites in 1998—
enough to cover two lanes of Interstate 95 from Washington, D.C. to Richmond, Vir-
ginia and back again with 10 feet of garbage. Since 1998 there has been a 40% drop
in the amount of out-of-state municipal solid waste disposed of in Indiana. While
this is certainly a good trend, waste imports remain very high and it is not a trend
that can be guaranteed. The sporadic nature of waste flows could just as easily re-
sult in a significant increase in out-of-state waste next year.

Almost all of Indiana’s out-of-state waste currently comes from neighboring states,
with most shipments originating at transfer stations in the Chicago area and going
to landfills in the northern portion of the state. A number of years ago, Indiana was
deluged with garbage shipments from New Jersey and New York. However, through
aggressive enforcement of state regulations concerning the types of waste allowed
in landfills, negotiated agreements between Indiana and those two states, and the
closure of several Indiana landfills receiving out-of-state waste, the flow was dra-
matically reduced. In fact, last year, no long-haul shipments of municipal solid
waste from the East Coast were sent to any Indiana landfills.
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While this situation could change, especially with the closure of the Fresh Kills
landfill on Staten Island in New York, Governor Frank O’Bannon and I are chiefly
concerned with ensuring that our administration and local officials gain the ability
to control the overall amount of out-of-state waste shipments. Our primary goal is
to protect our state’s disposal capacity and natural resources; the origin of out-of-
state shipments is not important.

At the present time, Indiana has approximately 17 years of in-state capacity
based on current disposal rates, and the state’s 61 solid waste management districts
are working hard to reduce waste disposal. Indiana’s efforts to manage in-state dis-
posal capacity needs could easily be frustrated by an influx of out-of-state waste
which could readily exhaust landfill capacity that has been saved through local recy-
cling and waste reduction efforts. At the current rate of out-of-state waste ship-
ments into Indiana, the capacity of our landfills could be reduced by three years.
If Indiana was receiving out-of-state waste today at the 1998 rate, capacity would
be reduced by eight years—almost one half of current projected capacity. It becomes
difficult to make the case for waste reduction in Indiana as other states’ garbage
flows freely across our borders.

When, in 1990, out-of-state waste became an issue of public concern in Indiana,
our state legislature passed several laws to protect our citizens against the unregu-
lated importation of trash. These laws included a higher tipping fee for out-of-state
waste and a requirement that out-of-state shipments be certified as not containing
hazardous or infectious waste. A federal judge ruled that these laws violated the
Commerce Clause of the United States Constitution and struck these provisions
down.

A year later, in 1991, additional regulatory provisions were passed, including a
ban on the hauling of food and other products in a vehicle also used to haul solid
waste and an identification sticker for vehicles transporting waste into Indiana.
These too were ruled unconstitutional.

Today, we still have a law in place from 1990 that requires applicants for new
landfills or expansions to demonstrate that there is a local or regional need for addi-
tional capacity. This “needs” statute has been used to deny permits on several occa-
sions, but there is great concern that this law too will not withstand court challenge
without federal legislative action.

After listening to today’s testimony, I urge you to act to address this issue in a
manner that carefully balances the concerns of state and local officials, the impor-
tance of protecting our natural resources, and the legitimate business interests of
the waste industry. Congress could have and should have acted on this issue years
ago when two former members of Congress from Indiana—Senator Dan Coats and
Congressman Phil Sharp—labored long and hard to pass legislation. Indiana’s cur-
rent congressional delegation has demonstrated a united support for enacting a fed-
eral interstate waste law. In the House, Congressman Steve Buyer, a new member
of this subcommittee, and Congressman Pete Visclosky, have helped to lead this bi-
partisan effort the last several years.

H.R. 1213, THE “SOLID WASTE INTERSTATE TRANSPORTATION ACT OF 2001”

I believe that H.R. 1213, introduced by Congressman Jim Greenwood, represents
a measured approach to providing states and localities with tools to limit but not
eliminate out-of-state waste shipments.

There are five separate provisions within H.R. 1213 that Indiana could utilize
today. The first is the presumptive ban that does not allow landfills to accept out-
of-state waste unless authorized through a local host agreement, state permit, or an
existing contract. The second is the authorization of a state to limit out-of-state
waste amounts based on receipts in 1993. The third and most important of the pro-
visions for Indiana is the recognition of the “Needs Law” that Indiana has used with
some limited success but which is subject to challenge. The fourth provision provides
that out-of-state waste can comprise, at a minimum, 20% of a state’s total MSW.
And the last provision is the ability for state’s to impose a cost recovery surcharge
on out-of-state waste to recoup the expenditure of tax dollars incurred as a result
of the receipt of out-of-state waste.

Taken together, the provisions of H.R. 1213 do not eliminate altogether out-of-
state waste shipments, which would be neither prudent nor necessary. They do,
however, provide a mix of public notice requirements that will ensure public input
in states’ waste management programs and controls which can prevent unwanted
floods of out-of-state trash.
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H.R. 1927, THE “SOLID WASTE INTERNATIONAL TRANSPORTATION ACT OF 2001”

This legislation, introduced by Congressman Mike Rogers, is limited to dealing
with solid waste originating from outside the United States. While such waste is not
currently being disposed of in Indiana there have been periods of time in the past
when Indiana received a significant number of shipments of solid waste from Can-
ada. Specifically in 1991 Indiana received nearly 15,000 tons of solid waste from
Canada. Due to the potential for importation of waste from Canada in the future
and the impact such importation would have on landfill capacity, the State of Indi-
ana supports the general concept of H.R. 1927. However, it is expected that H.R.
1213 would achieve the same goals without leading to a challenge under an inter-
national trade agreement as solid waste from both inside and outside the country
would be subject to the same requirements.

H.R. 667, THE “SOLID WASTE COMPACT ACT”

This legislation, introduced by Congressman Paul Kanjorski, provides states the
broad discretion to prohibit disposal of out-of-state waste provided the state has an
approved State Plan under the federal regulations. While this legislation certainly
provides states with the greatest flexibility in preventing out-of-state waste disposal
it also provides the greatest potential for abuse of such authority. The legislation
would allow a state to apply the prohibition statewide or to a specific landfill or in-
cinerator. Such an approach does not recognize regional flows of solid waste, and
while the greatest concern has been expressed relative to the import of waste into
a state, every state also has communities near its borders which ship waste to a
nearby landfill or incinerator in an adjoining state. For example, last year Indiana
generated and disposed of over 6.2 million tons of solid waste within its borders.
Indiana shipped less than 5% of that amount to surrounding states. It is expected
that if H.R. 667 were enacted, a significant amount of negotiation between states
would likely occur to develop interstate compacts relative to solid waste imports and
exports. For Indiana significant staff resources would be required to negotiate with
our four contiguous sister states. By comparison H.R. 1213 provides adequate guid-
ance in the controls and limitations that may be used to restrict out-of-state waste
so that interstate compacts would not be necessary.

CONCLUSION

I appreciate the interest of Chairman Gillmor and other subcommittee members
in convening today’s hearing and hope this is only a first step leading to enactment
of legislation. Repeated and strenuous efforts to negotiate a settlement between
major importing and exporting states—most recently involving Indiana, Michigan,
New Jersey, New York, Ohio, Pennsylvania, and Virginia two years ago—have
failed to produce any meaningful solution.

I recognize that this subcommittee must weigh the interests and concerns of all
50 states and the private sector when considering a matter involving interstate com-
merce. On this issue, however, I am hopeful that you and your colleagues will agree
that states should be allowed to exercise a reasonable set of controls to protect their
natural resources and solid waste disposal capacity, and ensure public support for
their own waste reduction efforts. Governor O’Bannon and I believe Congress should
not indefinitely delay legislative action.

Thank you again for allowing me to share the State of Indiana’s concerns about
this important public policy matter.

Mr. GILLMOR. Thank you.
Mr. Lhota.

STATEMENT OF JOSEPH J. LHOTA

Mr. LHOTA. Thank you, Mr. Chairman, members of the sub-
committee. My name is Joseph Lhota, and I am deputy mayor for
Operations for the city of New York. Among my responsibilities is
ensuring the environmentally safe and economically sound manage-
ment of the city’s municipal solid waste. I implemented Mayor
Guliani’s plan to close the city’s municipal landfill at Fresh Kills
on Staten Island, and we closed it earlier this year. On behalf of
the mayor, I appreciate the opportunity to testify today on the
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pending interstate waste measures—bills that would have pro-
foundly adverse effect on the city’s day-to-day operations.

Mayor Guliani, Governor Pataki, and New York legislature
agreed in 1996 to close Fresh Kills by December 31, 2001. I might
add—and it is not in my prepared remarks—that this was done
due to a lawsuit brought by then city councilman, Veto Fossella, to
which the elected officials in New York State all responded. It is
important that the subcommittee recognize from the outset that
the Giuliani administration has shut down this facility responsibly
and appropriately, with due consideration, we believe, for the
States and their communities that have chosen to accept the city’s
municipal solid waste.

As I said, we closed the facility on March 22 of this year. And
we require that all the municipal solid waste be disposed of in com-
munities that expressly choose to accept our trash through valid
and legally binding host community agreements. Since our plan
mandates that the city can only export to willing, local jurisdic-
tions, the Giuliani administration does not see the need for this
1efgis13f?on to require New York City to do what it already requires
of itself.

In exporting its residential waste, the city is exercising nothing
more than the right in the U.S. Constitution that is extended to cit-
ies and States nationwide: Responsible, efficient, and environ-
mentally sound solid waste management through the heavily regu-
lated and highly competitive private sector. Municipal solid waste
shipments have long been upheld by the courts as a commodity in
interstate commerce, and over the years communities have relied
on the certainty that these decisions provide in protecting the long-
term, free market plans to manage municipal solid waste. This is
especially important in a landscape where the more rigorous envi-
ronmental protections required under subtitle D of the Resource
Conservation and Recovery Act.

Although the closure of Fresh Kills affects only the city’s residen-
tial waste, the private market has been, and continues to be, essen-
tial to the management of that waste as it is has been to the dis-
posal of the city’s commercial waste. For years, almost 40 years,
the city’s commercial businesses have relied on private haulers to
export waste from New York. For many communities and States,
municipal solid waste disposal fees are an important revenue
stream. I believe that each locality has a right to accept or reject
the disposal of solid waste, not by Federal legislation but by locally
decided host community agreements.

The fact is that the city, in securing contracts for waste disposal
exclusively at host community agreement sites, has furthered a
partnership that benefits importer States and exporters alike. As
the Nation’s largest and most densely populated city of 8 million
people—comprised of three islands and a peninsula—the ability to
send waste to newer, more advanced regional facilities located out-
side the city’s boundaries is imperative.

For those localities that have opted to import our waste, the rev-
enue generated through host community fees, licensing fees, and
taxes has substantially enhanced their local economy, improved
area infrastructure, paid for school construction, paved roads, and
assisted host communities in meeting there own waste manage-
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ment needs. Clearly, there are many other jurisdictions nationwide
that share New York’s approach, since 42 States import and 46
States, as well as the District of Columbia, export municipal solid
waste.

For New York City and its businesses, it selects to handle munic-
ipal solid waste disposal. Certainty and the long-term security of
waste management arrangements are fundamental to making the
city a viable place to live and work. Once negotiated, any disrup-
tion to the contracts and agreements providing the city’s waste dis-
posal framework could interfere in its day-to-day operations.

This is why the city enthusiastically supports in importing com-
munity’s right to negotiate a host community agreement most suit-
ed to 1ts particular needs and to spell out in detail all of the provi-
sions that make waste disposal from out-of-State acceptable to that
locality. Conversely, the city will rely on private sector bidding to
select the most competitive prices for disposal. Once formally
agreed to, however, these agreements and contracts must be invio-
late in order to preserve the mutual interests of both importers and
exporters.

The city, the largest consumer market in the Nation, is not solely
dependent on exporting municipal solid waste through private dis-
posal markets. It currently runs one of the most ambitious recy-
cling programs in the Nation. It is the only large city in America
that requires 100 percent of its households to recycle, including
multi-family dwellings. And recovers a higher percentage of house-
hold waste than any other large city in this country. The city cur-
rently maintains a combined residential and residential recycling
rate of 58.9 percent.

Despite the city’s best waste reduction and recycling efforts, how-
ever, the city will still need to dispose of a substantial amount of
its waste outside of its boundaries. I am confident that the capac-
ity, the market, and the desire to accommodate the city’s waste at
out-of-State disposal sites will exist in the foreseeable future. To
that end, Fresh Kills was closed by relying on free market, private
sector solutions predicated on the contractual strength of host com-
munity agreements.

On behalf of mayor and the city council, I thank the sub-
committee and underscore the city’s in addressing Congress’ con-
cerns regarding the transport of interstate waste. Thank you, Mr.
Chairman.

[The prepared statement of Joseph J. Lhota follows:]

PREPARED STATEMENT OF JOSEPH J. LHOTA, DEPUTY MAYOR FOR OPERATIONS FOR
THE CITY OF NEW YORK

Mr. Chairman and members of the Subcommittee, my name is Joseph Lhota, and
I am New York City’s Deputy Mayor for Operations. Among my responsibilities is
ensuring the environmentally safe and economically sound management of the
City’s municipal solid waste (MSW). I implemented Mayor Giuliani’s plan to close
the City’s last remaining municipal landfill at Fresh Kills. On behalf of the Mayor,
I appreciate the opportunity to testify today on pending interstate waste measures—
bills that could have a profoundly adverse effect on the City’s day-to-day operations.

Mayor Giuliani and Governor Pataki agreed in 1996 to close Fresh Kills landfill
by December 31, 2001, and this decision was the City’s first step toward embarking
on a new, environmentally sound course in the management of its solid waste. It
is important that the Subcommittee recognize from the outset that the Giuliani Ad-
ministration has shut down this facility responsibly and appropriately, with due
consideration for the states and their communities that have chosen to accept the
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City’s MSW. On March 22nd the City sent its last shipment of garbage to Fresh
Kills, completing a five-phase program, initiated in July of 1997, requiring that all
its MSW be disposed of in communities that expressly choose to accept it through
valid, legally-binding Host Community Agreements. Since this plan mandates that
the City only export to willing jurisdictions, the Giuliani administration does not see
afneec}ffor legislation to require New York City to do that which it already requires
of itself.

In exporting its residential waste, the City is exercising nothing more than the
right the Constitution extends to cities and states nationwide—responsible, efficient,
and environmentally-sound solid waste management through heavily-regulated and
highly competitive private sector businesses. MSW shipments have long been upheld
by the courts as a commodity in interstate commerce, and over the years commu-
nities have relied on the certainty these decisions provide for protecting long-term,
free market plans to manage solid waste. This is especially important in a landscape
where the more rigorous environmental protections required under Subtitle D of the
Resource Conservation and Recovery Act (RCRA) have compelled communities to
close smaller landfills for the alternative of larger, costlier, state-of-the-art, regional
facilities that comply with the law. In this context, the right to transport solid waste
across state lines complements the basic reality that different regions have varying
disposal capacities irrespective of state lines. Areas such as New York City and Chi-
cago, lacking adequate space for landfills and/or prohibited from waste incineration,
may be located closer to better and more cost-effective facilities in other states.
These facilities need the additional waste generated elsewhere to pay for part of the
increased cost of RCRA compliance.

Although the closure of Fresh Kills affects only the City’s residential waste, the
private market is as essential to the management of that waste as it is to disposing
of the City’s commercial waste. For years the City’s businesses have relied on pri-
vate haulers to export waste from New York. For many communities and states,
MSW disposable fees are an important revenue stream. The City believes that each
locality has the right to accept or reject the disposal of solid waste—not by federal
legislation, but by locally decided Host Community Agreements.

The fact is that the City, in securing contracts for waste disposal exclusively at
Host Community Agreement sites, has furthered a partnership that benefits im-
porter and exporter alike. As the nation’s largest and most densely-populated city
of eight million people—comprised of three islands and a peninsula—the ability to
send waste to newer, more advanced regional facilities located outside the City’s
boundaries acknowledges the very environmental, demographic, and geographical
realities that made closing Fresh Kills necessary. For those localities that have
opted to import our waste, the revenue generated through host fees, licensing fees,
and taxes has substantially enhanced the local economy, improved area infrastruc-
ture, paid for school construction, paved roads, and assisted host communities in
meeting there own waste management needs. Clearly, there are many other juris-
dictions nationwide that share New York’s approach, since 42 states import and 46
states and Washington, DC, export municipal solid waste.

For the City and the businesses it selects to handle MSW disposal, certainty and
the long-term security of waste management arrangements are fundamental to
making New York a viable place to live and work. Once negotiated, any disruption
to the contracts and agreements providing the City’s waste disposal framework
could interfere with its day-to-day operations. This is why the City enthusiastically
supports the importing community’s right to negotiate a Host Community Agree-
ment most suited to its particular needs, and to spell out in detail all of the provi-
sions that make waste disposal from out-of-state acceptable to that locality. Con-
versely, the City will rely on private sector bidding to select the most competitive
price for disposal. Once formally agreed to, however, these agreements and contracts
must be inviolate in order to preserve the mutual interests of both importers and
exporters.

In that regard, the City has not pre-determined where its municipal solid waste
will be disposed. Instead, it has put into place measures that ensure each bidder
has all of the requisite environmental permits, along with a Host Community Agree-
ment that verifies the receiving jurisdiction’s approval of the disposal facility and
its acceptance of the imported waste with applicable fees. Furthermore, the existing
authority that states have in permitting solid waste facilities in accordance with
their own regulatory mandates, zoning ordinances, and land use provisions, sug-
gests even less cause for federal intervention through legislation to restrict exports.

In closing Fresh Kills landfill, the City looked to the private sector and the com-
petitive free market to shape the future availability of disposal sites. In July of
1997, when the City began the first phase of diverting waste from the landfill, The
New York Times reported that New Jersey and Connecticut officials were ready to
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welcome New York’s waste because it made “good economic sense.” Robert E.
Wright, president of the Connecticut Resource Recovery Authority, which oversees
and is part owner of that state’s incinerators, told the press, “I guess we probably
have a more favorable eye on New York than some more distant states.” Of some
jurisdictions The Times reported further, “In New Jersey, where counties have spent
millions of dollars to build incinerators, local officials generally are eager for any
guaranteed flow of trash. If anything, imported garbage at a plant like the Newark
incinerator is more desirable than the local trash because the city gets a 10 percent
share of the fee charged.”

The City, the largest consumer market in the nation, is not solely dependent on
exporting MSW through private disposal markets to close Fresh Kills. It currently
runs one of the most ambitious recycling programs in the nation, and is the only
large city in America that requires 100 percent of its households to recycle—includ-
ing multi-family dwelling residents—and recovers a higher percentage of household
waste than any other large city in the country. The Giuliani Administration plans
to do even more. In the recently adopted City budget, the Mayor has included over
$12 million additional dollars for the ongoing expansion of the City’s recycling pro-
grams, including new materials, increased education and outreach, furthering com-
pliance, new equipment for improving efficiency, increased enforcement, and resi-
dential backyard composting. The City currently maintains a combined residential
and community recycling rate of 58.9 percent. Moreover, the Mayor’s long-standing
directive to all City agencies to reduce workplace waste and establish accountability
measures for waste reduction have further reduced daily tonnage.

The City’s residents are huge consumers of goods manufactured in and shipped
from other states, and the waste generated by packaging materials is significant.
For that reason, the Mayor supports federal legislation that would limit packaging
or require manufacturers to use some percentage of recycled content in packaging
material. Such requirements would have a tremendous—and measurable—effect on
the quantity of exported solid waste. Despite the City’s best waste reduction and re-
cycling efforts, however, the City will still need to dispose of a substantial amount
of its waste outside its boundaries. I am confident that the capacity, the market,
and the desire to accommodate the City’s waste at out-of-state disposal sites will
exist in the foreseeable future. To that end, the Giuliani administration has success-
fully closed Fresh Kills by relying on free market, private sector solutions predicated
on the strength of Host Community Agreements.

On behalf of Mayor Giuliani, I thank the Subcommittee, and underscore the City’s
interest in addressing Congress’ concerns regarding the interstate transport of mu-
nicipal solid waste.

Mr. GiLLMOR. Thank you, Mayor, and we will now proceed to
questions of the panel. Let me start with a question for Director
Jones. You mentioned in your testimony that Ohio has taken steps
to ensure that it has the landfill capacity it needs. Could you elabo-
rate on how that relates to the need for this legislation?

Mr. JONES. Mr. Chairman, it really is a question of fairness. I
think, as has been mentioned before, and why we have watched
Pennsylvania very closely, we have taken the steps to address a ca-
pacity need. We had limited capacity in the late eighties. We got
comprehensive legislation in place to address that. We have put a
tremendous amount of time, energy, effort, and cost into planning,
into management. We now have the third revision to our statewide
management plan out for public comment. And at least as a re-
sult—part as a result of all that effort, we have got our capacity
established for the next 20 years, and we all know how difficult it
is to site a landfill. And the fairness comes into it to the extent that
we should not have to try to anticipate some unreasonably high
level of imports that we can’t plan for nor can we control.

And we are—I think it has been emphasized several times, we
are not saying we don’t want any. We actually export a million tons
and import more than that. So we are not saying don’t do it, but
we are saying give us the ability to control it as a matter of fair-
ness and encourage other States to take the same steps. When you
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close Fresh Kills, obviously you are going to have to replace that
capacity. We are suggesting maybe replace it in New York as op-
posed to Ohio. And I think that that is what we are talking about.
It is the unfairness of trying to anticipate an unreasonable amount
of out-of-State waste imported to the State of Ohio.

Mr. GILLMOR. Director, what would be the effect, in your opinion,
if Federal out-of-State—or Federal legislation on out-of-State waste
is not enacted?

Mr. JONES. Well, we have started to see some of the impacts, be-
cause, again, our landfills in Northeast Ohio are right now apply-
ing for increased capacity. And as I mentioned in my testimony, we
have the benefit of very good interstates—east-west interstates
that meet in Northeast Ohio. And with the trend over the last 4
years being increased imports, we expect that is going to continue.
And because of that, the opposition to siting landfills, other land-
fills in the State of Ohio will increase. We have had a number of
bills introduced in the general assembly to put a flat moratorium
on any new landfills in the State, and we have to be able to plan
for the future, to site landfills.

We take the position that because—I was told when I was ap-
pointed, “The natural resources guy, that is the good guy. They do
lakes and parks and fish. You are the bad guy; you site landfills.”
And that is—I think we all have that experience. Putting a landfill
in is a difficult thing to do. When the percentage is you are putting
a landfill near me to handle waste from 500 miles away? It be-
comes next to impossible to do that in a thoughtful manner. And
so my concern is we are going to have 12 years of effort putting
in place a very strong management go down the drain because of
something we have no control over. The ability that this legislation
gives us to control some of that out-of-State waste, I think, will
allow us to argue back, “No, our siting criteria and good and posi-
tive, and they will allow us to address these issues.”

Mr. GILLMOR. Thank you. Just a quick question, Mayor Lhota.
You talked about the closing of Fresh Kills and the requirement
that the waste be disposed of in communities with a host commu-
nity agreement. Of the host community agreements you have, how
many of them are proportionally in communities in New York
State?

Mr. LHOTA. Mr. Chairman, to my knowledge, of the 25 hose com-
munity agreements we have, none of them are in New York State.
They were competitively—the city of New York competitively bid
out, under our procurements requirements. As we phased in the
closure of Fresh Kills, we advertised nationally, working with the
private sector, and received bids back. And we, obviously, under
our requirements, also went for the least costly bids. I don’t know
the answer to the question how many we received from New York
State, but I do know that none of the ones that we have entered
into—we have entered into 19. Six are currently under what we
call vendex review, what is called our procurement process. All of
them, all 25 are outside the State of New York.

Mr. GILLMOR. Thank you. The gentleman from New Jersey, Mr.
Pallone.
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Mr. PALLONE. Just following up on that, has the State of New
York or New York City undertaken any actions to provide disposal
capacity for New York City trash within the State of New York?

Mr. LHOTA. Mr. Pallone, I can only speak for the city of New
York. I have had numerous meetings with the commissioner of En-
vironmental Conservation in New York State discussing this issue,
but I don’t know specifically what they have done. And I apologize
that I don’t have an answer for you.

Mr. PALLONE. Is there—I will ask some of the other State wit-
nesses, have you engaged in good faith negotiations with New York
to come up with a compromise? And if so, what was the outcome
of those negotiations, if anybody else wants to respond, for those
who are taking trash from New York?

Mr. Hess. Mr. Pallone, I believe it was about 2 years ago there
were some serious efforts underway to negotiate with New York
City, but unfortunately that ultimately fell apart.

Mr. PALLONE. You wanted to say something? Go ahead. Okay. I
guess then it is your position—I guess you have already stated it,
but it is obvious after these few questions here—that unless this
committee or the Congress acts, there is no real prospect for relief
from unwanted out-of-State trash?

Mr. JONES. Mr. Pallone, I came from the attorney general’s office.
I was in environmental enforcement, so I think my background
tells me there have been enough lawsuits, there have been enough
attempts at the State level to impose restrictions that have been
stricken down by the courts that I think we know, as Russ says,
the legislation won’t go anywhere. The courts have been clear that
the Congress has to act to give us these tools for us to manage
waste in our States.

Mr. PALLONE. And because of those rulings, any effort to com-
promise and negotiate anything basically has no teeth, and you
can’t get anybody to agree on anything.

Mr. JONES. It becomes very difficult.

Mr. PALLONE. Okay. Go ahead, Mr. Harding.

Mr. HARDING. Yes. In our State, the Governor—actually, some of
the folks in the legislature that proposed these laws, he put them
on a task force, and they came back after studying it, and said,
“Congress has to solve it.”

Mr. PALLONE. Okay. I wanted to ask—I have a concern over the
fact that recycling and waste reduction efforts are not working as
well as I would like them to. And I just wondered if there is any
effect from out-of-State imports on the willingness of your States’
citizens’ participation, for example, in waste reduction or recycling
programs? Does that impact or in any way related to the fact that
it is becoming more difficult to do waste reduction or get citizens
involved in recycling? Anybody who would like to answer that.

Ms. KaprLaN. Thank you. Obviously—and I was remiss in not
stating in my testimony—that we do have solid waste districts that
cover just about our entire State. And the main goal of those solid
waste districts is to divert waste from our landfills through reuse,
recycling, and reduction. And, obviously, all capacity gained as a
result of that, if it is lost to out-of-State waste, becomes self-defeat-
ing, and it is hard to continue to motivate the population to do
that. We have opted to do it, at this point in time, in Indiana on
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a voluntary basis. But what is the incentive if it does not gain any-
thing for them?

Mr. PALLONE. So you think it has an impact, and it may con-
tribute to less citizen involvement.

Ms. KAPLAN. I think that that is a real concern.

4 MI‘; PALLONE. Anyone else want to comment on that? Mr. Har-
ing?

Mr. HARDING. Well, I would say I would agree. I think that large-
ly we have some market problems of recycling, and that is a heavy
part of it, but I think a proposed solution here could provide an in-
centive for the State to get into more mandated recycling, even
with some of the market problems, to participate in having more
control over the destiny of our waste. Without that, there is not a
lot of political will.

Mr. PALLONE. Go ahead, Mr. Jones.

Mr. JONES. One of the things that we have done as a part of our
statewide management plan, we set recycling goals, and for ap-
proval, each of the solid waste management districts has to have
a plan in place that meets that goal for their district before they
can get their plan approved. So we have taken the steps that we
can, but as has been mentioned, it is almost a self-defeating propo-
sition. And given the effort that it takes, really, to get recycling
done, it is hard to convince management districts you need to make
this huge effort if all you are going to do is create space for out-
of-State waste.

Mr. PALLONE. Thank you. Thank you, Mr. Chairman.

Mr. GILLMOR. Thank you very much. Let me say, the bells indi-
cate we have three votes in the House. We have got about maybe
10 minutes more of questioning. We are trying to wrap up ques-
tions of this panel, and if we are able to, then we can recess and
do the next panel at 1 o’clock. The gentleman, Mr. Buyer.

Mr. BUYER. Thank you. I have just a series of questions. To the
gentleman from New York, are there environmental laws or regula-
tions in the State of New York that restrict your ability to enter
into these agreements with anyone from your State? I mean I don’t
understand why you have got to have these agreements with other
people and not your State. So hold that thought.

To Ms. Kaplan, my question to you is that in your testimony you
indicate that the volume of out-of-State has decreased somewhat in
the last 2 years. While I am pleased to see that, I would like to
know what you attribute to this reduction.

Also, Ms. Kaplan, it appears clear that legislation, such as H.R.
1927, providing authority for States to prohibit incoming shipments
of foreign solid waste would run afoul with existing international
agreements, such as the provisions under NAFTA and the principal
bilateral agreement negotiated between the United States and
Canada covering such waste shipments. The Governor of Indiana,
Governor Frank O’Bannon, and lieutenant Governor are also, like
myself, supporters of NAFTA. In your testimony, you allude to
these concerns with Mr. Rogers’ legislation. I would like for you to
elaborate.

Also in your testimony, you note that H.R. 1213 might be a more
effective way to achieve the same goals. Because H.R. 1213 pro-
vides similar authorities to restrict, via cap or freeze, et cetera, in-



82

coming out-of-State municipal solid waste, whether foreign or do-
mestic. Would those provisions also likely run afoul with existing
international trade agreements?

Ms. KAPLAN. Would you like me to go first? First of all, as far
as the decrease of out-of-State waste in Indiana, in reviewing that
and trying to determine what the reason for that would be, one is
that we had been receiving a larger amount of waste from the Chi-
cago area, and there have been additional facilities opened up or
expanded in that area, so less has been exported from Chicago to
Indiana.

Also, in prior years, as I had indicated, we did receive a great
deal of waste from east coast States. There has been a lot of work
between representatives of those States and negotiations. And I be-
lieve through those efforts the east coast waste is not currently
coming to Indiana. So I think those are two of the main reasons.

One of the things that we have talked about today is the unpre-
dictability of the travels of out-of-State waste and where it ends up.
So while we are seeing a downward, it could turn around again.

In my written testimony, we did state a preference by the State
of Indiana for H.R. 1213. Many provisions in that that would ben-
efit the State. There was some concern, although I will say that
there was not extensive analysis, on the impact on international
trade agreements. However, it appears that 1213 would cover the
international waste concerns that we had, and we, therefore, en-
dorse that piece of legislation.

Mr. LHOTA. In response to your question, there are, to my knowl-
edge, no statute, rules, regulations pertaining toward waste going
from New York City to somewhere else in New York State. The
reason why none of it has gone to New York State is purely eco-
nomic. The city of New York puts out bids, and has over the last
4%% years nationwide, and advertises. We then look at what is the
least expensive route to disposal of a city’s trash. And in that proc-
ess, jurisdictions outside the State of New York have been less ex-
pensive.

Mr. PALLONE. Let me ask this: Would the State of New York per-
mit a landfill within 3 miles of the Hudson River, Upstate New
York?

Mr. LHOTA. I can’t—I do not know.

Mr. PALLONE. Because that is where it happens in Indiana. It is
within a few miles of the Tippecanoe River where I grew up, and
the Chicago trash gets dumped right in there. So if you have got
a State like New York who says, “No, you can’t put it within so
many miles of a particular river or stream,” that is fine, that is
your business. But then you don’t care if you want to send that
trash to somebody else. That is what makes it pretty insensitive
from the views of the importing States. That is why I am just curi-
ous whether you have particular regulations, environmental com-
pliance that forces you to put it out onto other States?

Mr. LHOTA. I don’t know the specifics of to be able to answer
your question, sir, I am sorry.

Mr. PALLONE. Thank you.

Mr. GiLLMOR. We have about 5 minutes before the vote. We will
go to Mr. Towns for questions. Then we will break, and we will re-
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convene at 1 and finish this panel and do the next panel. Mr.
Towns.

Mr. Towns. Thank you very much, Mr. Chairman. Let me just
sort of make certain that something is clear here. That there is an
RFP that goes out and people bid, and then based on the lowest
bidder in all of that, that is what really happens to the—where it
ends up. And these contracts are monitored, as I understand it. Is
that correct?

Mr. LHOTA. That is correct.

Mr. Towns. So if there was a lowest bidder in New York and it
was the best deal, you would have to contract with that person in
New York.

Mr. LHOTA. We would.

Mr. TowNs. So I want to make that very clear. How does the
mayor’s long-term plan for waste disposal place a greater emphasis
on barge and rail shipment of export rather than trucking?

Mr. LHOTA. The long-term export plan relies exclusively on barge
and rail to mitigate the negative impact of the amount of trucks
that are put onto the roads, both as various different State commis-
sioners have testified prior to my testimony of the negative impact
of the number of trucks on the roads. I tend to agree and have met
with the private sector, those people that we have contracted with,
and said it is very important that their trucks be up—there be no
violations.

As the secretary from—or the commissioner from the Pennsyl-
vania and the Commonwealth of Pennsylvania, immediately after
he began his program met with the private sector to say, “Look, it
is very important, just as the city of New York gives violations to
truckers whose trucks are not up to snuff.” We give them viola-
tions. That is the right of the Commonwealth of Pennsylvania. It
is very important that we respect the rights of these other States
when it comes to trucking. The long-term plan, however, involves
no trucking. It will be almost 90 percent by rail—basically 100 per-
cent by rail; the rest by barge.

Mr. TowNs. Mr. Chairman, I know we have a vote on, so let me,
first of all, thank you very much for allowing me to ask some ques-
tions. Also to say to you, Deputy Mayor, that really I appreciate the
effort that you have done in terms of dealing with these contracts
in local jurisdictions. These are people that have agreed to accept.
It is not something that anyone is forcing them to do, and I think
that that needs to be made clear. This is an agreement, and that
based on the agreement this is the way it ends up there. It is not
that New York is riding around in a helicopter dropping the gar-
bage out in different locations, and I think that needs to be made
clear.

I mean the way—so you are talking about legislation, but I think
we need to look at what we are dealing with here. If there is an
area that is saying that “We would like to bid for this,” and you
pay me a fee for it, I think we have to be careful how we move
here, Mr. Chairman. I know some folks are anxious and eager to
dump on New York, but I think maybe we need to find another
way to do it. Thank you.

Mr. GIiLLMOR. That would make the New York the dumpee in-
stead of the dumper, right?
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The committee stands in recess until 1 o’clock.

[Whereupon, at 12:07 p.m., the subcommittee recessed, to recon-
vene at 1 p.m., the same day.]

Mr. GILLMOR. The subcommittee will come to order, and we will
resume panel two and complete our round of questioning.

The gentleman from New York, Mr. Fossella.

Mr. FosseLLA. Thank you, Mr. Chairman, again. Just, again, to
put some perspective back into this, I know some of the panelists
were concerned, and it seemed as if New York was the only issue.
However, according to Congressional Research Service, Pennsyl-
vania exports more than 553,000 tons of garbage. The folks from
Ohio might be upset, because 77 percent of that goes to Ohio. Vir-
ginia exports about 150,000 tons. Ohio exports over a million tons,
primarily to Michigan.

And I guess what I am just aiming at—adding that as a purpose
to demonstrate that this happens all the time—Michigan to Ohio,
Pennsylvania to Ohio, Ohio to Michigan. So I just don’t want to
make it seem like New York or people in New York are the only
ones that generate garbage and need to do something about it. Not
to suggest that what you have been trying to do is unreasonable
or in your State’s best interest, but I think it is a level of perspec-
tive that is warranted in this debate.

I have got a question here. Accordingly, Mr. Jones, you mention
in your testimony that Ohio receives 380,000 tons of waste from
Pennsylvania and that Pennsylvania has been one of the top ex-
porting States to Ohio over the past 5 years. And Mr. Hess, in his
testimony, says, “Some States have found it easier to dump on
their neighbors than to develop disposal facilities and recycling pro-
grams to handle the waste they generate.” Do you believe this is
the case with Pennsylvania or does it only underscore that waste
is shipped interstate for economic and geographic reasons, not be-
cause some States are irresponsible?

And last, I think it was a reasonable and legitimate concern, and
I ask this of all of you—in particular let me, one, commend Mr.
Lhota, because closing the Fresh Kills Landfill was a monumental
task, and he really needs to be credited a great deal for doing that,
because he has worked hard, and the people of New York, in par-
ticular Staten Island, should be grateful.

But Mr. Lhota, I know we have concerns about the haulers and
truckers, which is a reasonable safety concern. So I am curious to
hear not only from you but from others of what steps and measures
are being taken to address the safety of those haulers that trans-
port waste across State lines.

Mr. LHOTA. Mr. Fossella, I will be very brief, because I think the
commissioners from the other States should address this issue. But
immediately upon the beginning or the commencement of Oper-
ation Clean Sweep, which is, I believe, the Commonwealth of Penn-
sylvania’s program—is that what it is called Clean Sweep? I met
with the industry—representatives of the industry to say that it is
an important thing that the trucks all be properly registered and
be safe and be sound. Not all of the trucks that were stopped in
Pennsylvania came through with trash from New York City, but
you shouldn’t be able to distinguish one from another. Those trucks
need to drive safe and soundly. Just as I am responsible for enforc-



85

ing the laws of the city of New York, they are responsible for en-
forcing the laws in their jurisdictions in this particular State. So
what I did immediately upon recognition that some of these trucks
being used were not up to snuff, met with the industry to say, “You
have got to get your act together. This is a very important thing
to do.”

Mr. FosseELLA. Thank you.

Mr. JoNES. I think I would respond in a couple ways to your
question. First, you compare the 380,000 tons from the entire State
of Pennsylvania to the 333,000 tons from the city of New York, and
that is why I pay attention to New York City. It is 24 percent of
all out-of-State waste receipts are from one city. So that causes me
to pay attention to it. We consider, essentially, the western two-
thirds of the State of Pennsylvania to be short haul, and I think
we have all talked about the fact that we don’t object to imports.
We all import and export. I think all of these States do that. The
particularly troubling part of it is the long haul, and when 24 per-
cent of the out-of-State waste comes from one city, and it is a long-
haul city, I have to pay attention to that. But I think more impor-
tantly both Pennsylvania and Ohio have been very proactive. For
Ohio, literally over a decade ago, we started the process of com-
prehensive planning and management for waste disposal, and very
purposefully and deliberately increased our capacity statewide.

And I think the concern I have is that it hasn’t been a secret for
a long time that Fresh Kills was closing, and I think the testimony
this morning was that 25 host community agreements are all out-
side the State of New York. And our concern is New York needs
to address its major problem—I mean closing that much capacity
is a problem they have to address—and it shouldn’t be addressed
simply by disposing out of State. We think it is appropriate to look
in-State as well, just as Ohio and Pennsylvania have done in order
to address the problem.

Mr. HEss. Mr. Chairman, if I might briefly address this issue. I
think, too, it is also a matter of scale. Half a million tons a year
is a far cry from the 9.8 million tons a year we get from out of
State. I would also say, just to echo what Chris said, it is a lot dif-
ferent when States are making an effort. But when it is clearly the
case that New York is not making any effort to develop capacity,
that does raise the fairness issue.

On the truck safety issue, we thought it was fairly ironic, and I
do welcome the efforts of the city of New York to police the trucks
coming into Pennsylvania, the odd situation was that the top three
trucking companies—the three trucking companies with the most
violations were the biggest companies—Waste Management, Gep-
hardt Trucking, and BFI in our 40,000 inspections. They had the
most problems. It wasn’t the little guys that typically some people
may think have the problems. It was the big guys, and unfortu-
nately those guys are involved in long-haul hauling of trash. And,
again, I welcome whatever the city of New York can do to police
it from their end, because it is a critical public safety issue.

Mr. GILLMOR. Do you have additional questions, Vito?

Mr. FosSELLA. More of just a statement. I think—I would hope
New York does—the State of New York does take measures, and
I know they have been meeting over the last several years to try
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to develop a plan. So to say they haven’t been taking any steps, I
think, is unfair and just not accurate. Now, are we satisfied what
they have done? That is a matter of disagreement, but to say they
haven’t done anything I think is unfair.

All T want to suggest is somehow it seems okay, and I am not
criticizing the States and the gentleman and the ladies up here at
all, because they have a very serious job, a very heavy responsi-
bility, and I am sure they do it all, and they take their jobs very
seriously, but they address their municipal solid waste, residential
garbage, if you will, by entering into agreements with surrounding
States. And New York does the same. I just want to make sure ev-
eryone is aware that what is good for the goose is good for the gan-
der. Now, you may argue over the volume and the amounts, and
that is a matter of criticism that you can lobby, but every State—
well, not every State—but a lot of States do it, millions of tons
every day go across our highways from State to State. And just to
label New York, paint it in the corner, I think is unfair.

Mr. GiLLMOR. That will conclude this panel. I would ask the
panel as some members of the committee have indicated they had
some additional questions they may want to submit to you in writ-
ing, and we would appreciate it if you could respond to those. And
thank you very much for being here. Very helpful.

We will call panel three, which is our final panel. It is comprised
of Bruce Parker of the National Solid Waste Management Associa-
tion; Ervin Rogers, the chairman of the board of supervisors in
Gloucester, Virginia; Mr. Tim Berlekamp, director of the Mahoning
County, Ohio Recycling Division, who has the distinction of being
from the same home county as the chairman, which is a little
place, so you don’t often find two of us together at the same time;
Mr. Thomas Woodham, vice chairman of Lee County, South Caro-
lina Council in Bishopville, South Carolina.

Gentlemen, we have your testimony, and if you would take 5
minutes to summarize your presentation before we move to ques-
tions. I want to thank you all for coming, and we will begin with
Mr. Parker. And I also apologize for the wait until we got to this
panel, but some of these things are beyond our control.

Mr. Parker.

STATEMENTS OF BRUCE PARKER, PRESIDENT AND CEO, NA-
TIONAL SOLID WASTE MANAGEMENT ASSOCIATION; ERVIN
ROGERS, CHAIRMAN, BOARD OF SUPERVISORS, GLOUCES-
TER, VIRGINIA; TIMOTHY B. BERLEKAMP, DIRECTOR, RECY-
CLING DIVISION OF MAHONING COUNTY, OHIO; AND THOM-
AS WOODHAM, VICE CHAIRMAN, LEE COUNTY, SOUTH CARO-
LINA

Mr. PARKER. Thank you, Mr. Chairman. Can you hear me? Good.
My name is Bruce Parker, and I am the executive vice president
of the National Solid Waste Management Association. NWSWMA
represents the private sector waste services industry. Our members
operate in all 50 States.

The message that I want to leave you with is simply this: Re-
stricted borders have no legitimate role in managing municipal
solid waste or any other commodity, for that matter, in our econ-
omy. They make neither economic nor environmental sense. They
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are contrary to the trend toward bigger, better disposal facilities
and to the trend toward more innovative, flexible waste manage-
ment technologies and practices. For these reasons, NWSMA mem-
bers are opposed to H.R. 1213 on principle, as well as for other rea-
sons set forth in the detailed analysis as an attachment of this
statement.

In spite of all the impassioned language you have heard denounc-
ing interstate movement of waste, the reality is simple: Most
States export and import garbage, and none are harmed in the
process. If you look to that chart right there, that map, that dra-
matically depicts, on a national basis, what basically is a very intri-
cate and extensive web of transactions, mostly between contiguous
States and involving both imports and exports. In fact, according
to the Congressional Research Service’s recent update on interstate
movements, 46 States exported MSW and 42 States imported solid
waste. Only one State, Hawaii, neither imported nor exported.
Twenty-four States and the District of Columbia and the Province
of Ontario exported more than 100,000 tons last year, and 28
States imported more than 100,000 tons. Fifteen of these States
imported and exported more than 100,000 tons.

The point I think is that, like recyclables, raw materials, finished
products, other goods, solid waste does not recognize State lines as
it moves through commerce. The trash from the District of Colum-
bia or Maryland is no different than the trash from New Jersey or
California or Ohio.

Now, what really explains this tremendous web of transactions
that is on that chart? The answer, I think, is this: In 1990, America
had nearly 10,000 disposal facilities; today we have less than 2,600.
This dramatic change resulted as small landfills closed under the
Federal Resource Conservation Act, subtitle D, and in response to
State requirements for tougher environmental protection and fi-
nancial assurance, both of which substantially increased develop-
ment costs, construction costs, operating and maintenance costs of
these facilities. The CRS report notes, as someone else testified ear-
lier, that the number of landfills declined 51 percent between 1993
and 1999. Incidentally, RCRA and the role of the States in fos-
tering larger regional facilities was a matter of national policy, I
may add.

Bigger, better, more environmentally protected disposal facilities
were, or said differently, regional facilities serving communities in
waste sheds were constructed out of necessity and in anticipation
of receiving sufficient volume of waste, both within and outside the
host State, to generate revenues to recoup these development costs
as well as a reasonable return on investment. The development of
regional landfills was not only entirely consistent with all applica-
ble laws, but as just stated, they were responsible to and promoted
by Federal and State policy as the best solution to the need for eco-
nomical and environmentally protected disposal of MSW.

Solid waste moves across State lines not only because many out-
of-State landfills are closer to communities than those in their own
State, such as in the Chicago Collar County area that sends waste
to Wisconsin as well as to Indiana. But many communities, in fact,
actually invite waste in. They invite waste in, because they look
upon disposal as just another type of an investor activity that pro-
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vides a source for jobs and income. These communities benefit from
significant contributions to the local fiscal through host fees, prop-
erty taxes, and business license fees. These communities have built
schools, they have built other public facilities, they have hired
teachers, they have hired policemen and firemen as a result of
these host community payments.

Significantly, this issue of interstate disposal is not a public
versus private issue, as so many issues are. The Solid Waste Asso-
ciation in North America, the acronym is SWANA, which rep-
resents our counterpart, the public sector of solid waste managers,
is a officially on record of supporting the free movement of solid
waste across jurisdictional boundaries. They know, as we do, that
restricting the movement of interstate waste will increase disposal
Eequests for local communities and be a tax increase on their resi-

ents.

Let me also address for a moment, if I may, and very briefly,
H.R. 1927, the bill sponsored by Representative Rogers. H.R. 1927
is aimed at restricting Canadian garbage. This bill, on its face,
would violate the North American Free Trade Agreement, which
prohibits unilateral attempts to discriminate against trade between
any of the three NAFTA countries. And I think it is also empha-
sized by some of the questions of earlier panelists. In addition, the
U.S. exports increasing amounts of hazardous waste to Canadian
disposal facilities. If our borders are closed to Canadian solid
waste, why can’t Canada shuts its borders to hazardous waste orig-
inating in Michigan, Pennsylvania or other States?

In conclusion, I appreciate the opportunity to testify. My formal
remarks are concluded, and I would be happy to answer any ques-
tions that you should have. Thank you.

[The prepared statement of Bruce Parker follows:]

PREPARED STATEMENT OF BRUCE PARKER, EXECUTIVE VICE PRESIDENT, NATIONAL
SoLID WASTES MANAGEMENT ASSOCIATION

Mr. Chairman, on behalf of the private sector solid waste management industry,
I appreciate the opportunity to testify today on proposed interstate waste legisla-
tion. I am Bruce Parker, Executive Vice President of the National Solid Wastes
Management Association (NSWMA). NSWMA represents private sector companies
that collect and process recyclables, own and operate compost facilities and collect
and dispose of municipal solid waste. NSWMA members operate in all fifty states.

The solid waste industry is a $43 billion industry that employs more than 350,000
workers. We are proud of the job we do and proud of the contribution our companies
and their employees make in protecting the public health and the environment.
America has a solid waste management system that is the envy of the world be-
cause of our ability to guarantee quick and efficient collection and disposal of trash
in a manner that fully conforms with state and Federal waste management laws
and regulations.

Our members provide solid waste management services in a heavily regulated and
highly competitive business environment. Like all businesses, we are keenly inter-
ested in proposals, such as restrictions on the interstate movement of MSW, that
would change that regulatory or competitive environment, increase the cost of waste
disposal and threaten the value of investments and plans we have made in reliance
on the existing law.

The message I want to leave with you is this: restricted borders have no legiti-
mate place in managing trash or any other product in our economy. They do not
make economic or environmental sense. They are contrary to the concept of open
borders; contrary to the evolution to bigger, better, more environmentally sound dis-
posal facilities; contrary to our desire to keep disposal costs for taxpayers low, and
contrary to the trend toward more innovative, flexible, waste management facilities.

In the balance of this statement, I will share with you our reasons for concern
and opposition to H.R. 1213, the “Solid Waste Interstate Transportation of 2001,
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H.R. 1214, the “Municipal Solid Waste Flow Control Act of 2001” and H.R. 1927,
the “Solid Waste International Transportation Act of 2001”. I will discuss the back-
ground and context as we see it, and the flaws in the proposed legislation. In par-
ticular, detailed comments on H.R. 1213 are set forth in an attachment to this state-
ment.

THE SCOPE OF INTERSTATE MOVEMENTS

Interstate waste shipments are a normal part of commerce. In spite of all the im-
passioned language you have heard from a few states denouncing garbage that
moves across state lines, the reality is simple: most states import and export gar-
bage and none are harmed in the process.

According to “Interstate Shipment of Municipal Solid Waste: 2001 Update”, which
was released by the Congressional Research Service (CRS) in mid-July, 30 million
tons of MSW crosses state borders. This equals approximately 13% of the garbage
generated in the United States and about 18% of the garbage disposed of in the
United States.

These shipments form a complex web of transactions that often involve exchanges
between two contiguous states in which each state both exports and imports MSW.
In fact, the vast majority of MSW, more than 80%, goes to a disposal facility in a
neighboring state. According to the CRS report, 24 states, the District of Columbia
and the province of Ontario exported more than 100,000 tons of solid waste last
year. At the same time, 28 states imported more than 100,000 tons. Fifteen states
imported and exported more than 100,000 tons.

The CRS report documents interstate movements of MSW involving 49 of the 50
states. Forty-six states, the District of Columbia and one Canadian province export
and 42 states import. Attached is a map showing the movement of solid waste
among the states based on the data in the CRS report.

Moreover, while some states are the biggest exporters based on tonnage, several
small states and the District of Columbia are highly dependent on waste exports.
In addition to Washington, DC, which exports all of its MSW, Maryland, New Jersey
and Vermont export the highest percentage of solid waste. The reality is that MSW
moves across state lines as a normal and necessary part of an environmentally pro-
tective and cost effective solid waste management system. Like recyclables, raw ma-
terials and finished products, solid waste does not recognize state lines as it moves
through commerce.

CRS cites a number of reasons for interstate movements. These include enhanced
disposal regulations and the subsequent decline in facilities. In addition, CRS notes
that in larger states “there are sometimes differences in available disposal capacity
in different regions with the state. Areas without capacity may be closer to landfills
(or may at least find cheaper disposal options) in other states.”

THE ROLE OF REGIONAL LANDFILLS

The CRS report notes that the number of landfills in the US declined by 51% be-
tween 1993 and 1999 as small landfills closed in response to the increased costs of
construction and operation under the Resource Conservation and Recovery Act
(RCRA) Subtitle D and state requirements for more stringent environmental protec-
tion and financial assurance. The number of landfills in the early 1990s was nearly
10,000 while today there are about 2,600 and the total number continues to decline
as small landfills close, and communities in “wastesheds” turn to state-of-the-art re-
gional landfills that provide safe, environmentally protective, affordable disposal.

Construction and operation of such facilities, of course, requires a substantial fi-
nancial investment. By necessity, regional landfills have been designed in anticipa-
tion of receiving a sufficient volume of waste from the wasteshed, both within and
outside the host State, to generate revenues to recoup those costs and provide a rea-
sonable return on investment.

It was widely recognized that the costs to most communities of Subtitle D compli-
ant “local” landfills were prohibitive. The development of regional landfills was not
only entirely consistent with all applicable law, it was viewed and promoted by Fed-
eral and State officials and policy as the best solution to the need for economic and
environmentally protective disposal of MSW.

These regional landfills provide safe and affordable disposal as well as significant
contributions to the local economy through host fees, property taxes, and business
license fees. Additional contributions to the communities include free waste disposal
and recycling services, and in some cases assumption of the costs of closing their
substandard local landfills. These revenues and services enable the host commu-
nities to improve and maintain infrastructure and public services that would other-
wise not be feasible.
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BOTH THE PUBLIC AND THE PRIVATE SECTORS OPPOSE INTERSTATE RESTRICTIONS

NSWMA is not alone in opposing restrictions on interstate waste. The Solid Waste
Association of North America (SWANA), which represents public sector solid waste
managers, also opposes these restrictions. At its mid-year meeting last summer,
SWANA'’s International Board of Directors voted unanimously to approve a pohcy
statement that supports “the free trans-boundary movement of solid waste”.

Public sector waste managers and private sector waste management companies
agree that they can’t do their job and protect the public health and the environment
while having their hands tied by artificial restrictions based on state lines.

HOST COMMUNITIES BENEFIT

MSW also moves across state lines because some communities invite it in. Many
communities view waste disposal as just another type of industrial activity, as a
source of jobs and income. As noted above, these communities agree to host landfills
and in exchange receive benefits, which are often called host community fees, that
help build schools, buy fire trucks and police cars, and hire teachers, firemen and
policemen and keep the local tax base lower.

THE BROADER CONTEXT

The proposed legislation before you would radically disrupt and transform the sit-
uation I have described. For that reason, as well as the precedential nature of some
of the provisions, let me suggest that you consider those bills in a broader context.

The applicability of the Commerce Clause to the disposal of out-of-State waste is
well established by a long line of U.S. Supreme Court decisions spanning more than
a quarter of a century. As you probably know, the original decision protected Penn-
sylvania’s right to export its garbage to a neighboring state. The Court has consist-
elllltly invalidated such restrictions in the absence of Federal legislation authorizing
them.

Throughout this period, private sector companies did what businesses do: they
made plans, invested, wrote contracts, and marketed their products and services in
reliance on the rules which clearly protected disposal of out-of-State MSW from re-
strictions based solely upon its place of origin.

In this fundamental sense, the interstate commerce in waste services is like any
other business, and proposed legislation to restrict it should be evaluated in the
broader context of how you would view it if its principles and provisions were made
applicable to other goods and services, rather than just garbage.

Consider, for example, parking lots. Suppose a State or local government sought
Federal legislation authorizing it to ban, limit, or charge a differential fee for park-
ing by out-of-State cars at privately owned lots or garages, arguing that they were
using spaces needed for in-State cars, and that the congestion they caused was
interfering with urban planning, etc. Or suppose they asked for authority to tell pri-
vately owned nursing homes or hospitals that they couldn’t treat out-of-State pa-
tients because of the need to reserve the space, specialized equipment, and skilled
personnel to meet the needs of their own citizens. Similar examples can easily be
identified—commercial office space for out-of-State businesses, physicians and den-
tists in private practice treating out-of-State patients, even food or drug stores sell-
ing to out-of-State customers.

I would hope that in all of these cases, you would respond to the proponents of
such legislation by asking a number of questions before proceeding to support the
restrictions: What kind of restrictions do you want? Are they all really necessary?
Can you meet your objectives with less damaging and disruptive means? What
about existing investments that were made in reliance on the ability to serve out-
of-State people? What about contracts that have been executed to provide that serv-
ice? Would authorizing or imposing such restrictions be an unfunded mandate on
the private sector providing those services, or on the public sector outside the State
that is relying on them? Would such restrictions result in the diminution of the
value of property purchased in reliance on an out-of-State market, and thereby con-
stitute a “taking”? Will the restrictions be workable and predictable? I respectfully
suggest that you ask the same questions about the proposed legislation involving
restrictions on interstate msw.

THE PROPOSED LEGISLATION

The proposed legislation before you (H.R. 1213, H.R. 1214 and H.R. 1927) fail to
protect host agreements, investments or contracts. None of the bills preserves an op-
portunity to enter and grow in a market that demands economic and protective
waste disposal. And none of the bills provides predictability about the rules that will
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apply to interstate shipments of waste. The array of discretionary authorities for
Governors to ban, freeze, cap, and impose fees, and then change their minds -over
and over again, promises to result in chaos and a totally unpredictable and unreli-
able market and waste disposal infrastructure. In the worst case, hasty state action
to ban or limit imports could lead to a public health crisis in exporting states if their
garbage has no where to go. As noted earlier, attached to this statement is a de-
tailed analysis of the many flaws that I see in the provisions of H.R. 1213.

Finally, let me comment briefly on H.R. 1214, which would restore flow control
authority, and on H.R. 1927, which would allow states to prohibit the importation
of MSW form Canada and Mexico, signatories with the United States to the North
American Free Trade Agreement.

FLOW CONTROL

NSWMA opposes restoration of flow control because it’s too late to put Humpty
Dumpty back together again. In the 7 years since the Carbone decision, landfills and
transfer stations have been constructed, trucks have been bought, people have been
hired, contracts have been written, and both the consumers and providers of waste
services have experienced the benefits of a competitive market. These investments
and arrangements cannot be undone, nor should they be. The facilities that bene-
fited from an uncompetitive monopolization of local solid waste management have
learned to compete in a free market. They have become more efficient and competi-
tive as a result of the rigors of the free market system. Why would anyone want
to replace a competitive system with uncompetitive monopolies?

PROHIBITING THE IMPORTATION OF CANADIAN WASTE VIOLATES NAFTA

H.R. 1927, the Solid Waste International Transportation Act of 2001, would allow
states to ban solid waste from other countries. This legislation is aimed directly at
Canadian exports. As such, it is inconsistent with the national treatment require-
ment of the North American Free Trade Agreement (NAFTA) which provides that
Mexico, Canada and the United States must treat goods from one another in. a
manner that is no less favorable than that accorded to domestically produced like
products. This requirement of national treatment extends to states.

MSW may not be everyone’s favorite commodity, but it is protected by the same
free trade provisions that protect paper and cars and television sets. If we could
close our borders to Canadian solid waste, what would prevent Canada from closing
its borders to American hazardous waste? American exports of hazardous waste to
Canadian disposal facilities have increased dramatically over the last five years. If
Michigan can ban Canadian MSW, should not the Canadians be allowed to ban
Michigan hazardous waste?

CONCLUSION
Thank you, Mr. Chairman. That concludes my statement.

Mr. GILLMOR. Thank you, Mr. Parker.
Mr. Rogers.

STATEMENT OF ERVIN ROGERS

Mr. ERVIN ROGERS. Thank you, Mr. Chairman. Mr. Chairman,
members of the subcommittee, I appreciate the opportunity to ad-
dress you today concerning the legislation before you at this time.
I currently serve Gloucester County, Virginia as chairman of the
board of supervisors. I am here today to express my views not
those of the board, though I would like to leave with you a resolu-
tion passed by the board supporting State Senator Billing’s legisla-
tion known as the Solid Waste Management Act of 1999 giving the
State of Virginia some control over the amount of waste imported
from out of State. My intent here is to show you from the public
record what the board’s attitude was concerning controls on import
of out-of-State waste.

I would also like to leave with you a resolution passed by the
Gloucester Republican Committee supporting previous House bill,
H.R. 1190, also putting controls on out-of-State waste. Again, I
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hope to show you from the public record that at least one faction
of the community supported controls on out-of-State waste. It is my
opinion that the majority of the County of Gloucester supports local
and State controls on the import of out-of-State waste, but these
two resolutions are the only proof from public record I could ac-
quire on short notice.

During my time to address you today, I would like to present
some information concerning the mega landfill located in Glouces-
ter County, Virginia. I want to include information concerning our
contract with Waste Management, some history about how the fa-
cility came to be built, some input on how the community has been
affected by the landfill, and finally give you a brief statement of my
position concerning the legislation before this subcommittee.

Before I get started, I would like to take a moment to give you
some insight in how I became interested in local politics. I entered
local politics in 1992 over the board’s desire to build a mega landfill
in Gloucester. I was a principal leader in the fight against the facil-
ity. I attended board meetings for 2 years before the contract be-
tween Gloucester County and Waste Management was signed and
for another 4 years before being elected to the board. I also at-
tended Planning Commission Meetings for 4 years prior to serving
on the board. After the contract was signed I was concerned about
where county leadership was taking the county. I sought out the
Planning Commission to help me with these concerns. I found that
this commission and its staff was forward thinking with only the
best interest of the county in mind. My current position on the
landfill in Gloucester is to make the best out of the contract with-
out increase daily tonnage.

With your permission, I would like to continue by stating some
facts about Gloucester’s contract with Waste Management. Glouces-
ter owns the mega facility and has contracted with Waste Manage-
ment to operate it. The facility was purchased with money donated
to the county for that purpose by Waste Management—around $2
million. The contract states that if for any reason Gloucester termi-
nates the contract, the county will reimburse all money invested in
the facility by Waste Management, including this $2 million. The
contract is for 20 years, and Waste Management has the right to
renew. The county cannot deny them renewal.

Waste Management must dispose of Gloucester’s solid waste for
20 years, even if they walk away from the facility. Waste Manage-
ment is allowed to dispose of 2,000 tons a day in the facility, in-
cluding the tonnage from the county. Gloucester County gets 50
cents a ton up to a certain tonnage, then $1 a ton tipping fees. Es-
timated income for next year is $375,681. We also get an inspection
fee of $56,522 and an implementation fee of $91,371, for a total of
$523,574.

Primary benefit to Gloucester County is deferred cost for county
waste disposal. The landfill should have a life expectancy of 47
years at a rate of 2,000 tons a day. The facility occupies 500 acres
and will rise to 300 feet. In the year 2000, Waste Management’s
figures stated that the facility brought in 519,532.7 tons. And in-
State tonnage was 184,094.2 tons. Out-of-State tonnage was
335,438.5 tons, or 64.5 percent of the facility’s capacity used in
2000 came from out-of-State.
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Now I would like to address some history concerning the imple-
mentation of this facility. The contract was signed in 1992; the fa-
cility went into operation in 1995. The decision by the board of su-
pervisors to bring a commercial landfill to Gloucester County was
by a vote of 4 to 3. The community showed up at board meetings
at a rate of about 250 people for 2 years to show their disfavor with
the board’s position. Eight thousand names were collected on a pe-
tition against bringing such a facility to Gloucester County and
presented to the board.

After the contract was signed, a movement took place to remove
four supervisors that voted for this contract from office on the
grounds of malfeasance. The required number of signatures were
collected to bring this issue to court. In the case of the at-large su-
pervisor, this amounted to 1,681 registered voter signatures. The
case was dismissed due to a technicality.

All four board members that supported the landfill were removed
from office in their next bid for re-election. One had been in office
for 28 years and was defeated by the first woman elected to the
Gloucester Board of Supervisors, a 32-year-old teacher’s aide. An-
other had been on the board for 16 years and was defeated by a
margin of approximately 2 to 1. Another had been on the board for
12 years and another for 4 years. This supervisor finished fourth
in a four-way race.

One was defeated within 1 year of the contract signing and the
other three were defeated 2 years after the signing. The citizens of
Gloucester County had long memories concerning this issue. Two
board members that did not support the landfill are still on the
board; the other ran successfully for re-election one more time and
then retired. I currently fill his seat. I represent the district where
this facility exists.

I personally was told by a Waste Management representative, in
a private conversation, that New York solid waste would never be
disposed of in Gloucester County, that this facility would be only
a regional landfill. The landfill is still a volatile issue in Gloucester
county.

How has this facility affected county? The landfill has been oper-
ating since 1995. Nearly all citizens that lived on the perimeter of
the landfill have sold their homes and property to Waste Manage-
ment and moved. The community has been inconvenienced by traf-
fic, noise, odor, and litter. There have been a couple of engineering
mistakes that have caused prolonged problems with large volumes
of escaping gas—one lasted for a period of nearly 6 months. Med-
ical waste has been found on the property a couple of times. Ero-
sion has caused problems with adjoining property.

The facility manager has been successful with an extensive pub-
lic relations campaign. He is active with the chamber of commerce
and has made numerous donations to public service organizations.
He lives in James City County. I consider this man a friend. We
don’t often agree on matters concerning the facility, but have
learned to work together, sometimes coming to an agreement,
sometimes not.

It is my opinion that landfills are a necessary evil but a threat
to the environment. No engineering solution that is composed of a
man-made material can last forever. A State should only have
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landfill capacity that allows it to manage solid waste in a manner
that is acceptable to its citizens. Without the capability to manage
the amount of out-of-State waste brought into a State, no meaning-
ful solid waste disposal strategy can be developed by a State or
local government. Without the ability to develop such a strategy,
a State can have nothing to say about the environmental risk that
is being imposed on its citizens and natural resources by the dis-
posal of solid waste within its boundaries.

Waste disposal companies and counties that have become de-
pendent, for whatever reason, on solid waste tipping fees will con-
trol all of this. For this reason, I support the Greenwood bill and
the changes proposed by Representative Davis. Giving States the
ability to set caps on the percentage of solid waste imported from
out of State in existing facilities is paramount to allowing States
to manage solid waste in a meaningful way. Thank you very much,
sir.

Mr. GILLMOR. Thank you, Mr. Rogers.

Mr. Berlekamp.

STATEMENT OF TIMOTHY B. BERLEKAMP

Mr. BERLEKAMP. I would like to begin by changing my written
testimony from “Good morning, Mr. Chairman” to “Good afternoon,
Mr. Chairman and subcommittee members.” My name is Tim
Berlekamp. I am the director of the Recycling Division in
Mahoning County, which used to be the Mahoning County Solid
Waste Management. I appreciate the opportunity to testify on H.R.
1213 in its current state. I would like to say that I agree in prin-
ciple with this legislation, but I am a bit concerned with its
grandfathering issues.

I would first like to describe the condition of my current county.
Mahoning County is located on the Ohio-Pennsylvania border. We
have three active private sector landfills, of which one of them is
the largest in the State of Ohio and responsible for at least one-
third to one-half of the imported out-of-State waste. This particular
landfill also has a current host agreement with the Board of Coun-
ty Commissioners, the Recycling Division, the Health District, Po-
land Township, which is the host community township for this
landfill.

This agreement was first executed in 1990, shortly after the pas-
sage of house bill 592, which I think you are endearingly respon-
sible for, Mr. Chairman, and we appreciate that in the State of
Ohio. I would like to also clarify there are no host agreements with
the other two active landfills at this time, but their import of out-
of-State waste is insignificant to the 500,000 to 700,000 tons a year
from BFI/Carbon Line.

I took my position as the director of Mahoning County in Feb-
ruary 1999, so I can only comment on previous negotiations
through historical records and discussions with those present at
the time. We have, however, in the last 2 months renegotiated
agreement at this particular facility for an additional 500 tons of
long-haul waste. to clarify the difference between long haul and
local waste, there is a 150-mile radius within that facility. Any-
thing outside of that 150 miles we consider as long haul.
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I need to note that the original agreement was amended four
times prior to this one, and I bring that point to surface in order
to show that a good host agreement is able to be amended with the
changing conditions of the time.

I have two major issues I would like to present to the sub-
committee. The first is the strength of a good public/private sector
relationship accomplished through constructive and professional
negotiations. Mahoning County has benefited from BFI/Allied, not
only through the revenues legislated by house bill 592 but also by
the negotiated conditions allowing BFI/Allied to receive out-of-State
waste and benefits to the local communities, such as water lines,
waste-water treatment plants, road maintenance, sidewalks, ball
fields, and free waste disposal for affected citizens, which are just
a few of these.

We are also the only county in the State of Ohio that receives
free curbside recycling and continues to enjoy a good dialog with
BF1/Allied as conditions change and needs arise. I must emphasize,
however, I do not believe that this relationship would have accrued
without the anticipated passage of house bill 592, and for this rea-
son, I believe legislation like H.R. 1213 is necessary.

The landfill had been operated several years before 592 with lit-
tle or no benefits realized to our community. The need for legisla-
tion requiring operators and local communities to negotiate their
fate is definitely required. This issue is perhaps one where the pri-
vate sector and I would disagree since their optimum position
would be there are no barriers to the flow of interstate waste.

During my years as a public servant, six of which were as a
county commissioner, I never remember a time when any private
sector entity approached me and asked me to negotiate a relation-
ship which would impact their operation unless it was for a tax
abatement or monetary incentive that would enhance their oper-
ation. For this reason, I believe that the principles of H.R. 1213 are
a good one.

The second issue I would like to address would be the intent of
H.R. 1213 to ensure local control. I feel that the bill restricts or
limits, through definitions and exceptions, the grandfathering of
many good current host agreements within the State of Ohio. An
example is the definition of “affected local government” as “The
public body authorized by State law to plan for the management
of municipal solid waste, a majority of the members which are
elected officials, for the area in which a landfill or incinerator is lo-
cated or proposed to be located.”

Now the following explanation is rather complicated, so I am
going to move through it a little bit slowly. In Ohio, the State law
requires a Policy Committee to be developed to make the planning
environment for the area which it affects. That planning body is
made up of a county commissioner or his designee, the mayor of
the largest metropolitan area or his designee—he or she—a town-
ship trustee, and the board of health director. Those four then ap-
point three ad hoc committee members, of which two represent the
citizenry and one represents an industrial representative. As you
can clearly see, there are only three elected officials on a body of
seven, and therefore the definition of effected local government
may contradict what Ohio has done.
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But I go on to say that once they have developed a plan that plan
must be ratified by a unanimous vote of the Board of Commis-
sioners, by the unanimous vote of the largest metropolitan area,
and by at least 60 percent of the population of the area of which
it affects. I think that is a very positive affirmative action process,
which then fulfills the intent of the author of this legislation.

In summary, I would like to emphasize one major point: Local
control of State waste issues is imperative. Another tool for meet-
ing such fundamental local control responsibility is flow control au-
thority, and I urge this subcommittee to take consideration of H.R.
1214 in the near future. I believe we have come a long way from
the local community dumps many of us remember, including your-
self, Mr. Chairman, on the banks of the Sandusky River in Old
Fort, Ohio. And I believe that our private sector partners in this
effort have worked diligently to communicate and cooperate when
required. This solid waste playing field must always have two
teams and a fair set of rules to ensure the most economical, envi-
ronmentally sound and professional service to our constituents.
Thank you all for your time, and I would be happy to answer any
questions upon the completion of this testimony.

[The prepared statement of Timothy B. Berlekamp follows:]

PREPARED STATEMENT OF TIMOTHY B. BERLEKAMP, DIRECTOR, RECYCLING DIVISION
OF MAHONING COUNTY

Good morning Chairman Gillmor and members of this subcommittee. My name
is Tim Berlekamp, and I am the Director of the Recycling Division of Mahoning
County, a.k.a. Mahoning County Solid Waste Management District. I appreciate the
opportunity to testify on HR 1213 in its current state. I would like to say that I
agree in principle with this legislation but I am concerned with some of the provi-
sions and definitions related to the grandfathering of current host agreements.

I would like first to describe my county’s situation. Mahoning County is located
on the Ohio-Pennsylvania border. We have three active private sector landfills and
two closed ones. The largest of the active landfills is Carbon Limestone that is oper-
ated by BFI/Allied and is located directly on the border between Pennsylvania and
Ohio. This particular landfill is also one of the largest in the State of Ohio and is
responsible for approximately one third of the out-of-state waste received within the
state. There currently exists a host community agreement between BFI/Allied and
the Board of Commissioners, the Recycling Division, Poland Township, the township
in which the landfill is located, and the local health department. This agreement
was first executed in June of 1990 shortly after the passage of HB 592, Ohio’s first
and only comprehensive solid waste management legislation. HB 592 was passed
June 24, 1988. I believe that you are very familiar with this legislation, Mr. Chair-
man. I would also like to clarify the fact that there is no county host agreement
with the other two landfills, one of which is operated by Waste Management and
the other privately owned by Ms. Joanne Douglas and her family.

I took my position as Director in Mahoning County in February, 1999, so I can
only comment on previous negotiations through historical records and discussions
with those present at the time. We have, however, just recently negotiated an ad-
dendum to the original agreement allowing a 500-ton per day increase in long haul
waste. For agreement purposes, we consider anything outside of a 150-mile radius
as long haul. I need to note here that the original agreement has been amended
through negotiations four previous times, so this addendum would make the fifth.
I make this point to illustrate the ability of concerned entities to adapt their agree-
ments to changing conditions. This is the power of good host community arrange-
ments.

I have two major issues I would like to present to this Subcommittee. The first
is the strength of a good public/private sector relationship accomplished through
constructive and professional negotiations. Mahoning County has benefited from
BFT/Allied not only through the revenues legislated by HB 592 but also by nego-
tiated conditions allowing BFI/Allied to receive out-of-state waste. Such benefits as
water lines, a waste-water treatment plant, road maintenance and free waste dis-
posal to affected citizens are just a few. We are the only county within the state
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of Ohio that receives free curbside recycling and continues to enjoy a working dialog
with BFI/Allied as conditions change and needs arise. I must emphasize, however,
I do not believe that this relationship would have accrued without the anticipated
passage of HB 592, and for this reason, I believe legislation like HR 1213 is nec-
essary. The landfill had operated several years prior HB 592 with little or no bene-
fits realized by our community. The need for legislation requiring operators and
local communities to negotiate their fate is definitely required. This issue is perhaps
one where the private sector and I would disagree since their optimum position
would be no barriers to the flow of interstate waste. During my years as a public
servant, six of which were as a county commissioner, I never remember a time when
any private sector entity approached me and asked for a negotiated relationship
which would impact their operation unless it was for a tax incentive to enhance
thehr operation. For this reason alone, I believe that the principle of HR 1213 is a
good one.

The second issue I would like to address would be the intent of HR 1213 to ensure
local control. I feel that the bill restricts or limits, through definitions and excep-
tions, the grandfathering of many good current host agreements within the state of
Ohio. An example is the definition of “affected local government” as “(A) the public
body authorized by State law to plan for the management of municipal solid waste,
a majority of the members of which are elected officials, for the area in which a land-
fill or incinerator is located or proposed to be located.”

I would like to refer to my own division. In order to have an approved plan which
drives the negotiation process, a Policy Committee made up of a County Commis-
sioner or his/her designee, a Township Trustee, the Mayor of the largest metropoli-
tan area within the county or his/her designee, the Director of the local health dis-
trict, two citizen representatives and one representative from an industrial gener-
ator must develop and write a comprehensive solid waste plan for the division. Once
that plan has been written, it must be ratified by a unanimous vote of the Board
of Commissioners, and affirmative votes by the largest metropolitan area and at
least 60% of the population of the county represented by the townships, incorporated
villages and other cities. I believe that you would agree that this process clearly rep-
resents the public will, but it would not meet HR 1213’s narrow definition of “af-
fected local government.”

In summary, I would like to emphasize one major point. Local control of solid
waste issues 1s imperative. Another tool for meeting such fundamental local govern-
ment responsibility is flow control authority. I urge the subcommittee to take up
consideration of HR 1214 in the near future.

I believe we have come a long way from the local community dumps many of us
can remember, including yourself, Mr. Chairman on the banks of the Sandusky
River in Old Fort, Ohio. And I believe that our private sector partners in this effort
have worked diligently to communicate and cooperate when required. This solid
waste playing field must always have two teams and a fair set of rules to ensure
the most economical, environmentally sound and professional service to our con-
stituents. Thank you all for your time and I would be happy to answer any ques-
tions you may have of me.

Mr. GILLMOR. Thank you very much.
Mr. Woodham.

STATEMENT OF THOMAS WOODHAM

Mr. WooDHAM. Thank you, Mr. Chairman. It is good to be here
this afternoon. As you stated, my name is Thomas Woodham. I am
vice chairman of Lee County Council at Bishopville, South Caro-
lina. A little history about Lee County: We are located 60 miles
east of Columbia off Interstate 20. We are in the PD region of
South Carolina. We are a rural agriculture community. We are ap-
proximately 20,000 to 21,000 people. Our two largest employers,
which closed about 4 years ago, were textile plants. Our county
budget is around $8 million; our local school funding is $4.2 mil-
lion. Our tax is $25,000.

When I first got elected in 1988, one of the first issues before me
was the solid waste disposal. The county landfill was filling, which
at that time was unlined hole in the ground that we were covering
on a random basis, and I am not very proud of that. We attempted
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to site a new landfill with DHEC, which is a State controlling agen-
cy. We had six or sever sites rejected. At that time, we knew we
were not going to be able to get—meet the new regulations for an
unlined facility.

We began negotiations with a waste firm to take control of our
existing landfill and build a new subtitle D facility in Lee County.
We reached an agreement and a contract for services. The company
agreed to close out our old landfill with test wells. Lee County
waste was accepted at no cost to Lee County residents. Any out-
of-county waste Lee County received a tipping fee. At that time, we
had no out-of-State waste. After a few years of operation and the
council planning for the future of Lee County, the council revisited
our contract with Allied Waste and negotiated receiving out-of-
State waste.

Some of the benefits. Well, Allied Waste has been—No. 1, they
have been a real good neighbor. We have an environmentally safe
facility, reduced to eliminated costs for waste disposal in Lee Coun-
ty. Last year, we put $1.2 million in non-tax revenue in that $8
million budget. They have got 80 jobs out at the landfill; they are
the largest taxpayer in Lee County. Closure and monitoring of the
county’s old landfill saved us approximately $1 million.

Control of our tax rates with growth in services, and examples
of that, we just built a new $17 million high school in Lee County.
The Sheriff’s budget has gone from $300,000 to $1 million a year.
Instead of about 9 years ago we were buying used patrol cars for
North Carolina, we are rotating five new ones in each year. We
built a new judicial center for magistrate court and the Sheriff’s
Department—$1.3 million. It is paid for. We have got a new emer-
gency rural fire and disaster preparedness building.

Regional jail—we have gone into a regional jail agreement with
our neighbor county, Sumter County. Our buying costs of $700,000,
that money is already set aside in our budget. Last year we
brought enhanced 911 center online—complete new department for
Lee County with approximately 12 employees. The year we brought
it online we cut the millage in Lee County. We have gone from res-
cue squad that was all volunteer to a countywide EMS which is a
mix of paid and volunteers. We were putting in about $10,000 a
year, and now it is up to a $300,000 budget. This year we bought
three new ambulances at $80,000 apiece and three new fire trucks
at a $140,000 apiece, completely upgrading our emergency response
capabilities. We don’t have a hospital in Lee County.

We upgraded our pay scales in order to get quality employees for
quality results. We support our employees with continued edu-
cation. At the current time, we are also building 10 recycling cen-
ters around the county for waste collection. We used to have about
120 sites that we picked up. Four of those are completed, and four
more are coming online this year. The landfill has agreed to take
over the hauling inside of the county from these locations.

With the money that we feel we are going to save on the hauling,
we are beginning a rocking program for our dirt roads. We have got
400 miles of dirt roads in Lee County. We are upgrading our coun-
ty buildings—the courthouse, the library, rural fire stations, Coun-
cil on Aging Ag Center. Public Works has gotten two new motor
graders, $170,000 apiece. Dump trucks, we have done a lot. Work-
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ing with the city of Bishopville to upgrade our water and sewer and
an infrastructure for industrial recruitment has been our No. 1
task.

We have gotten two new industries in the last 3 years. We have
upgraded our old industrial park, paved the roads, drainage, light-
ing, we have got a 40,000 square foot spec building sitting on that
site. We have also acquired 220 acres beside Interstate 20, on the
other side of the county, and we have got curb and gutter with the
retention ponds, water and sewer, 250,000-gallon water tank, sub-
station, all the amenities you need in order to recruit industry.

We completely rebuilt our rail system in Lee County, because we
have got about 30,000 tons a month that comes in by rail. We have
increased our local funding to public education by 60 percent in the
last 5 years, and I think that is the most important thing we have
done. Working with adult education in the tech school for job train-
ing and continued education we hope to have a satellite campus for
the tech school in Lee County in the near future. We know we have
got to have an educated work force for future industry in Lee
County.

The members of Lee County Council and I realize that 1 day the
facility will close. Our plan is to upgrade education, emergency
service, police protection, quality of life, and the ability to bring in-
dustry into Lee County. That is our future. As much as I hate to
say it, it is all about money. Without the ability to negotiate our
contract, knowing what our needs are, establishing a good working
relationship and trust with the landfill operators, State inspection
of the facility and monitoring, I hope you understand why Lee
County supports out-of-State waste. Waste is a dirty word to some,
but managed properly it can be a tremendous asset.

[The prepared statement of Thomas Woodham follows:]

PREPARED STATEMENT OF THOMAS WOODHAM, VICE CHAIRMAN OF THE LEE COUNTY,
SoUTH CAROLINA COUNCIL

Mr. Chairman and members of the Subcommittee, my name is Thomas Woodham
and I appreciate the opportunity to testify today on the movement of municipal solid
waste between states. As a long time member of the Lee County Council I experi-
enced first hand the closure of our substandard facility and the development of a
Subtitle D facility to replace our old landfill.

Lee County is a poor, rural, agricultural community. As such many agricultural
by-products such as animal wastes, pesticides and other agricultural by-products
were disposed of in our landfill. A few years ago, the State of South Carolina told
us we had an environmentally unsafe landfill and that we would have to close it.
We made seven proposals to develop a new landfill, but each one was rejected by
the state. At this time a private waste company approached us and offered to build
and manage a waste facility in our county. We accepted their offer and the Lee
County Landfill was developed with the state’s blessing. Today our landfill takes in
2,500 tons of waste both from within our borders and outside our state borders. The
landfill is inspected several times a month by state authorities and has never been
found to pose any danger to the surrounding environment.

The benefits we have received from this arrangement with the private waste com-
pany include $1,000,000 in savings on the closure costs associated with our old land-
fill, free disposal for the county, a rebuilt rail line and more than $1,000,000 annu-
ally in host fees. The $1,000,000 in host fees we receive represents roughly one-
eighth of our annual budget. We have invested these host fees in a new high school
and new industrial park. Our objective is simple, reinvest the revenues generated
by the landfill in projects designed to improve our infrastructure and thereby better
position Lee County to attract new businesses long after the landfill has reached
capacity and closed. Once the landfill is closed we plan on turning it into a 1,500
acre park for the citizens of Lee County to enjoy for years to come.
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Without the revenues generated by this landfill, Lee County would not be able
to develop the infrastructure necessary to attract new business in the future be-
cause there is a very limited tax base and no reason to believe that would change
on its own. The landfill has been a savior for the county from a revenue perspective
and every member of our county council is pleased with the arrangement we have
with the private waste company. All told the savings we realized in the closing of
the old landfill and free disposal and the host fees we receive from the facility will
put tens of millions of dollars into our county coffers by the time the landfill reaches
capacity. We would not have been able to generate similar revenues without the Lee
County Landfill and the fees we receive from accepting out-of-state waste.

On behalf of Lee County, I would like to thank the Committee for letting me
share our views with you. I would be happy to answer any questions.

Mr. GiLLMOR. Thank you very much, Mr. Woodham, and we will
proceed to questions. I wanted to ask you, Mr. Parker, in your
statement, you talked about the legislation, if it passed, could re-
sult in a diminution of the property value and constitutionally con-
stitute a taking. You want to elaborate on that a little bit? What
would be the property that would be diminished in value, and what
would be taken from constitutional

Mr. PARKER. This is from my written testimony?

Mr. GILLMOR. Yes.

Mr. PARKER. Yes. If you look at the structure of the bill, it is very
disingenuous, because it basically starts off with a presumptive
ban, which says nothing can come in. And then it allows waste to
come in the various facilities based upon certain conditions. You
have to have a host community agreement, you have to have a con-
tract, you have to have a permit. And then it puts conditions on
those conditions to quality for exemptions, to qualify to be exempt-
ed from the 1993 base year level that the State can impose as the
freeze, for the 20 percent restriction that the State can impose in
terms of limiting out-of-State wastes that come in. It goes on and
on.
My members have made significant capital investment based
upon existing law at the time. They have made business plans,
pursuant to the Constitution of the United States for publicly trad-
ed companies as well as for private companies that we represent,
to build landfills to comply with Federal and State law—Dbigger,
better, better engineered.

If in fact this legislation were enacted, I believe that there would
be some serious questions of whether it doesn’t violate the constitu-
tional prohibition against taking. I would also add that this an
area of law which is very fluent and dynamic. Indeed, just 2 weeks
ago, the United States Supreme Court decided a case called
Palazzolo v. Rhode Island, where the Supreme Court allowed tak-
ing claim to be filed, notwithstanding the fact that this gentleman
who wanted to develop some land on the coast knew ahead of time
that there were restrictions on that development. So I am sug-
gesting that I think there are some serious takings questions, and
I would be prepared, not today, to develop those more fully.

Mr. GILLMOR. Thank you. Let me ask Mr. Berlekamp, this is an
area that is not directly related but somewhat related to the legis-
lation we are dealing with today on interstate waste. But that is
the matter of flow control. Do you have any comments on why you
think flow control is important and how it might relate to the prob-
lem of interstate waste?
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Mr. BERLEKAMP. Mr. Chairman, I think it goes more to the root
of local control than just flow control. I think that the issue that
stands before us today is that this is a diverse and fluid environ-
ment that both public and private sector operate within. And, his-
torically, we have known, and flow control has been on the table
for years and years and years, that public sector goes forward not
only like private sector, which private sector having an integrated
system has the ability most of the time to flow control to its own
facilities automatically. Most public sector facilities are not totally
integrated and put up capacity and incinerators to ensure disposal
capacity for public sector citizens, and are caught short once that
bondage is put out.

So I think serious consideration, which I think you are well
aware in Ohio, which I think is really an optimum State in this.
And I am proud of being from Ohio and what we have in solid
waste management. I believe our director emphasized that also,
that the courts in Ohio have upheld flow control within the State
boundaries but has not restricted interstate commerce, and I be-
lieve that is really an ultimate position to be in as a State.

I believe we have taken a positive step forward in the State of
Ohio to look futuristic to control even the out-of-State waste issues
through this local contract. So I believe flow control is but one tool,
and I think that it is important tool and should be available to
those that want to exercise it.

Mr. GILLMOR. Thank you. Let me ask Mr. Woodham, does your
facility have a host community agreement?

Mr. WooDHAM. Yes.

Mr. GILLMOR. Since you do, and H.R. 1213 would continue allow
you to receive imports of out-of-State waste, do you think that
under those circumstances H.R. 1213 is a bad situation for you in
your particular instance?

Mr. WoopHAM. I would hate to have restrictions. I feel like we
have done a real good job in Lee County of putting together our
contract and our situation with the landfill. Just as was stated ear-
lier, I believe, where it is hard to go back and renegotiate, we just
renegotiated with them to take over the hauling within the bound-
aries of Lee County, which is going to save us approximately, we
estimate, around $300,000 a year. We feel like if we have—and I
think that statement was made earlier—if we can maintain and
keep a good working relationship with the landfill in the county,
we can continue to make changes as we see. We know it is a bot-
tom line issue with them, but we have had nothing but good praise
for Allied Waste.

Mr. GILLMOR. The gentleman from New Jersey?

Mr. PALLONE. Mr. Woodham, did you mention what the volume
of tons was permitted at the landfill or how much comes from out
of State or where it comes from? Did you get into that? If not,
would you tell us?

Mr. WoobDHAM. All right. Would you repeat that, I am sorry?

Mr. PALLONE. Well, in other words, what is the volume permitted
at the landfill, and does it come from out of State and where does
it come from?

Mr. WooDHAM. Well, our volumes are dictated by the Solid
Waste Disposal Act in the State of South Carolina. I think there
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is a total tonnage, and I think it is around a million tons per fiscal
year that is allowed to go into that facility. So the State of South
Carolina does have caps on how much can go in. It might be 1.3
million I believe is the total. As I stated, they completely rebuilt
the rail system in Lee County, and——

Mr. PALLONE. No, I mean but does it come from out of State or
where does it come from?

Mr. WoopHAM. I would say we have gotten approximately three-
fifths comes from out of State.

Mr. PALLONE. And all over the place or——

Mr. WoobpHAM. Well, it is coming in by rail, I think, from the
Northeast, and we have got North Carolina; it is coming from
there. And then the other waste is coming from throughout the
State of South Carolina.

Mr. PALLONE. Okay. Well, again, I have to say I mean I—obvi-
ously, each town does what it wants, but—or each county, but my
own experience—I mean my district—well, first of all, I should say
New dJersey has more superfund and hazardous waste sites than
any other State. And my district has more than any other district
in the State. And we have got landfills for municipal garbage that
years ago New dJersey used to take all this stuff, mostly from New
York. And the problems that have existed ever since they have
been closed is just incredible. I mean I have probably spent a good
percentage of my time down here and back home trying to figure
out what to do.

And so I mean I am always worried that even though it sounds
very good now, what happens later when it closes? And I think you
addressed the fact—I think you mentioned, Mr. Woodham, what
procedures exist for closure and cleanup in the future or the size
of the bond, financial bond. You mentioned that, I think, right?

Mr. WoopHAM. Well, there is—the State requires the closure.
You have to have the closure planned and everything in place, and
thle{n there is a fiscal responsibility as far as the bond, and it
takes——

Mr. PALLONE. And where was that? Did you mention the finan-
cial bond or what?

Mr. WoobDHAM. No, I don’t think I did.

Mr. PALLONE. And I was going to ask the same question of every-
body else. In other words, if you would—you know, the amount of
the financial bond that would ensure the proper closure and what
plans are in place for the future in terms of any environmental con-
tamination. I would ask Mr. Rogers that or anybody else who want-
ed tﬁ answer that as it applies to them. Mr. Woodham can start
on that.

Mr. WoopHAM. We don’t—I did not list that. But one thing that
I have noticed that was brought to our attention earlier, we have
a real good water source in Lee County, so everyone was extremely
concerned about groundwater contamination. One thing that we
picked up at the facility got online you have what is called an up-
stream and a downstream well. And on an inspection on an up-
stream well, there were some high Ph contents. And what they
found out was they owned the land around the landfill. They were
renting it to farmers, and they were putting in too much when they
were liming the soil, so they got in touch with them and made sure
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that they were liming the land when they shouldn’t be. We picked
that up on the upstream side. We went on the downstream side
and checked the wells there; we didn’t have the problem. So we
had a benefit there. We found out we are farmers. We are not
doing what they should have been doing. So I would say that was
a benefit for us right there.

Mr. PALLONE. If each of you could just tell me what the amount
of the financial bond is to ensure proper closure of the landfill or
landfills and address any future environmental contamination. If
you don’t have it, if you can’t tell me now, maybe you can get it
to us in writing. But I would like to hear from some of you. Maybe
you don’t have the specific figure about the financial bond, but
could you get back to us with that in writing?

Mr. ErvIN ROGERS. I will have to do it from memory, but what
I remember about the contract is that as a facility grows there is
a certain amount of money set aside to cover closure, up to $10 mil-
lion. And as I recall, the cap of the bond is—or the money set aside
for closure is $10 million. There has always been questions as to
whether $10 million would be adequate for closure or to cover any
kind of environmental contamination that might occur.

Mr. PARKER. Thank you, Mr. Pallone. I don’t operate a landfill,
but I am a lawyer—a reformed lawyer; I don’t practice anymore.

Mr. PALLONE. Reformed lawyer?

Mr. PARKER. Right. But I was general counsel of this organiza-
tion, so I was fairly active when the financial insurance regulations
were passed, so I would just add the following: That the financial
insurance regulations, which is part of 258 of the subtitle D regula-
tions, require every facility to insure for both closure and post-clo-
sure care for 30 years. And as I understand it, there is no set
amount. It depends upon a formula that every landfill has to deter-
mine. Some landfills have more of a financial insurance than the
other, based upon the size, the air space, what is left. But on a reg-
ular basis, these facility owners and operators are required to up-
date their financial assurance and notify the region or U.S. EPA.

I would also like to say with regard to New Jersey, and I under-
stand New Jersey has had horrendous superfund problems, and
correct me if I am wrong—you certainly know better than I do—
but I think New Jersey is not atypical of many States. The prob-
lems in New Jersey with the landfills were their earlier pre-sub-
title D facilities that were co-disposal facilities that there were no
records on.

Mr. PALLONE. Well, there is no question that the situation has
changed, and a lot of them existed at a time when there was al-
most no environmental protection taking place. But we still have
some that were strictly municipal garbage that are causing prob-
lems too, so it is not that they were all hazardous waste sites.
Many of them were supposedly just municipal. But, no, I under-
stand. I mean maybe our problems are different, but I am just
using it as a word of caution for the future. Did you want to say
something, Mr. Berlekamp?

Mr. BERLEKAMP. Yes. Through the Chair, Congressman Pallone.
Ohio is very much the same way, and our director is here if he dis-
agrees with this. But it is based on size, capacity. It is not a set
figure. It depends on the size of the facility. You do have the 30
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years. We did close a landfill under the current law in my old dis-
trict for waste management, and like they said, any time within
that 30 years if there is an environmental impact, it re-triggers an-
other 30 years. So by the time you get through this process, I don’t
know if I will live through the time at any of these landfills. But
we run into the problem we have run out of security, and that is
the same guarantee as life is, I think.

I mean I have got two landfills in my current environment that
the owners—it was an old strip mine county, and so they dumped
trash in the strip mines, and then they walked away from it, and
we don’t know what is in there at this point in time, and the land-
owners have died. And so who is responsible at this point in time?
We know what the law says, but is it real in recuperating it? That
becomes the real question on down through the 30 years and the
30 years. Who is going to stand up to it? So I think every effort
has been made very honestly between public and private to put
much assurance on that closure as they can, but there is no guar-
antees in life.

Mr. PALLONE. A real concern, too, would be—I know the time is
out—that you have a small county or, I guess, Mr. Woodham said,
what, 22,000 people, and then a big mega landfill. And then what
happens, obviously, he is confident that they are doing what they
have to do, but you always worry about what the consequences are,
if there is a huge cleanup operation that is necessary. But you said
you were going to get back to us with whatever the financial bond
is. Thank you, Mr. Chairman.

Mr. GILLMOR. There being no further questions, I want to thank
the witnesses from panel three for being here. We appreciate your
experience and your insight. And I also want to recognize the extra
efforts that some of you have made to be here today. We very much
appreciate that.

At this point, I would like to ask unanimous consent that the
hearing record remain open for written questions to all of the pan-
elists for 10 days, as well as for member statements. There being
objection, so ordered, and the hearing is concluded.

[Whereupon, at 2:01 p.m., the subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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ALLIED WASTE
Lee County Landfill, SC, LLC

August 9, 2001

Mr. Paul Gilmore, Chairman
House Energy & Commerce
Sub-Committee on Environmental & Hazardous Materials
2125 Rayburn
House Office Building
Washington, DC 20515

Dear Mr. Gilmore,

In follow up to the hearing on August 01, 2001 on solid waste issues,
we have been asked to supply bond information for Lee County Landfill,
SC, LLC (see enclosed). If I can be of further assistance please call me at
(803) 428-2400.

Sincerely,

WP A

Joseph E. Fasulo
General Manager

P.O. Box 546 /1431 Sumter Hwy. /Bishopville, SC 29010 /803.428.2400 /803.428.2404 FAX
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT
DIVISION OF MINING AND SOLID WASTE MANAGEMENT

SAMPLE STANDBY TRUST FUND AGREEMENT
COVERING CLOSURE AND/OR POST-CLOSURE CARE
OF SOLID WASTE MANAGEMENT FACILITIES

TRUST AGREEMENT, the “Agreement,” entered into as of June 6, 2001 by and between Lee County
Landfilt SC, LL.C, a Delaware, corporation the “Grantor,” and The Chase Manhattan Bank, incorporated in the State
of New York, the “Trustee.”

WHEREAS, the South Carolina Department of Health and Environmentat Control, an agency of the state
of South Carolina, has established certain req licable to the Grantor, requiring that an owner or
aperator of a solid waste management facxhty shalt ptovxde assurance that funds will be available when needed for
closure and/or post-closure care of the facility,

WHEREAS, the Grantor has elected to establish a standby trust into which the proceeds from a Letter of
Credit or a Surety Bond may be deposited to assure all or part of such financial responsibility for the facnhues
identified herein,

4 WHEREAS, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the
trustee under this agreement, and the Trustee is willing to act as trustee,

NOW, THEREFORE, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term “Grantor” means the owner or operator who enters inta this Agreement and any successors or
assigns of the Grantor.

(b} The term “Trustee” means the Trustes who enters into this Agr and any Trustee.

{c) The term “Department” means the South Caralina Department of Health and Environmental Control.

Section 2. Identification of Facilities and Cost Esti This Agr pertains to the facilities and cost
estimates identified on attached Schedule A.

Section 3. Standby Trust. This Trust shail remain dormant until funded with the pmceed.s from thc Sarety
Bond asYisted on Schedule B. The Trustee shall have no duties or responsibilities b
Document. Upon funding, this Trust shall become active and be administered pursuant to the terms of this
instrumeat.

Section 4. Establishment of Fund. The Grantor and the Trustee hereby establish a trust fund, the “Fund,”
for the benefit of the Department. The Grantor and the Trustee intend that no third party have access to the Fund

except as herein provided. The Fund is established initially as isting of the property, which is acceptable to the
Trustee, described in Schedule B attached hereto. Suchpmpmymdmyother perty subsequently ferred 10
the Trustee is referred 1o as the Fund, ther with all and profits thereon, less any
MunmmadebymeTmstee,plmmtmﬂmAgmemmL Ihcﬁmdshaﬂbeheldbytbe‘rmmmus’r 2
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any resp ﬂ}!yfcrdle o
adequacy of, nor any duty to collect from the Grantor, any p y to discharge any liabilities of the

Grator established by the Dep

Section 5. Payment for Closure and Post-Closure Care. The Trustee shall make payments from the Fund
u&ewMl&mﬁ,mm&mmﬂef«mmofhmdcmwwmmm
of the ficilities covered by this Agreement. The Trustee shall reimburse the Grantor or other persons as specified by
the Department from the Fund for closure and post-closure expenditures in soch smounts as the Depertment shall
direct in writing. In addition, the Trustee shali refund to the Grantor such smounts as the Department specifics in
writing, Upon refund, such funds shall no longer constitute part of the Fund a3 defined herein.
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Section 6. Payments Comprising the Fund. Payments made to the Trustee for the Fund shall consist of
cash or securities acceptable to the Trustee.

Section 7. Trustee A The Trustee shall invest and reinvest the principal and income of the
Fund and kecp the Fund mvmd as a single fund, without distinction between ]xmc:pal and income, in accordance
I in licies and guidelines which the grantor may communicate in writing to the Trustee from

with g

time m time, subject, however, to the provisions of this section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge his duties with respect to the trust fund solely in the interest of the
beneficiary and with the care, skill, prudence, and diligence under the circumstances then prevailing which persons
of prudence, acting in a like capacity and familiar with such matters, would use in the conduct of an enterprise of a
like character and with like aims; except that;

’ (i} Securities or other obligations of the Grantor, or any other owner or operator of the facilities,
or any of their affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C. 180a-2.{a), shall
not be acquired or held, unless they are securities or other obligations of the Federal or a State government;

(ii) The Trustee is authorized to tnvest the Fund in time or demand deposits of the Trustee, to the
extent insured by an agency of the Federal or State government; and,

(ili) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a
reasonable time and without liability for the payment of interest thereon.

Section 8. Commingling and In The Trustee is expressly authorized in its discretion:

{a) To transfer from time t0 time any or all of the assets of the Fund to any common, commingled, or
collective trust fund created by the Trustee in which the Fund is eligible to participate, subject to all of the
provisions thereof, to be commingled with the assets of the other trusts participating therein; and,

{b) To purchase shares in any investment company registered under the Investment Company Act of 1340,
15 U.S.C. 80a-1 et seq., including one which may be created, managed, underwritten, or to which investment advice
is rendered or the shares of which are sold by the Trustee. The Trustee may vote such shares in its discretion.

Section 9. Express Powers of Trustee. Without in any way limiting the p and discreti ferred
upon the Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized and
empowered:

(a) To seil, exchange, convey, transfer, or otherwise dispose of any property held by it, by public or private
sate. No person dealing with the Trustee shail be bound to see to the application of the purchase money or 1o inquire
into the validity or expediency of any such sale or other disposition;

{b) To make, execute, acknowledge, and deliver any and all d of and Y and any
and all other instruments that may be necessary or appropriate to carry out the powers herein granted;

. (€) Toregister any securities held in the Fund in its own name or in the name of a nominee and to hold any
security in bearer form or in book entry, or to bine certificates rep ing such securities with certificates of
the same issue held by the Trustes in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such securities may be merged and held
in bulk in the name of the nominee of such depository with other securities deposited therein by another person, or
to deposit or arrange for the deposit of any securities issued by the United States Government, or any agency or
instrumentality thereof, with a Federal Reserve bank, but the books and reconds of the Trustee shall at alf times show
that all such securities are part of the Fund;

{d) To deposit any cash in the Fund in i -bearing intained or savings certificates issued
by the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, to
the extent insured by an agency of the Federal or State government; and

(¢) To compromise or atherwise adjust all claims in favor of or against the Fund.

Section 10. TaxsandExpenss Allmsof:nykmddmmaybemedorlwxedagmstormrwpect
of the Fund and al] brok d by the Fund shall be paid from the Fund. Al other expenses
ncaured by the Trustes in jon with the administration of this Trust, including fiees for legal services rendered
to the Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor, and ail other proper
charges and disbursements of the Trustee shall be paid from the Fund.




108

Section 11. Annual Valuation. The Trustee shall annuaily, at least 30 days prior to the anniverswry date of

mbiahmmof:heFmd,ﬁnmshtotheGmmdtotheDepummsDwiswnofMinmgndSohdwm
firming the value of the Trust. Any securities in the Fund shall be valued st matket

value&sofnomaeﬂmnéodaysprmto!he f y date of establish of the fund. The failure of the
Grantor to object in writing to the Trustee within 90 days after the statement has been furnished to the Grantor and
the Department shall constitute a conclusively binding assent by the Grantor, bamng the Grantor from assesting any
claim or liability against the Trustee with respect 10 matt losed in the

Section 12. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be
counsel to the Grantor, with respect to any question arising as to the ion of this Agr t or any action to
be taken hereunder. The Trustee shall be fully protected, to the extent permitted by Jaw, in acting upoa the advice of
counsel.

Section 13. Trustee Compensation. The Trustee shall be entitled to reasonabie compensation for its
services as agreed upon in writing from time to time with the Grantor.

Section 14. Successor Trustee. The Trustes may resign or the Grantor may replace the Trustee, but such

resignation or rcplaccment shall not be effective until the Grantor has appointed a successor Trustee and this
the app The trustee shall have the same powers and duties as thosc conferred

upon the Trustee h der. Upon the trustee’s P of the app the Trustee shall assign,
transfer, and pay over the successor trustee the funds and properties then constituting the Fund. If for any reason the
Grantor cannot or does not act in the event of the resignation of the Trustes, the Trustes may apply to a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The successor trustee shall
specify the date on which it assumes administration of the trust in 2 writing sent to the Grantor, the Department, and
the present Trustee by certified mail 10 days before such change becomes effective. Any expenses incurred by the
Trustee as a result of any of the acts contemplated by this Section shall be paid as provided in Section 9.

Section 15. Instructions to the Trustee. All nrders requests, and instructions by the Grantor to the Trustes
shail be in writing, signed by such p as are desi, d in the hed Exhibit A or such other designees as the
Grantor may designate by amendment to Exhibit A. The Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor’s orders, requests, and instructions. Al orders, requests, and fnstructions by the
Department to the Trustee shall be in writing, signed by the Department, and the Trustee shall act and shall be fully
protectcd in acting in accordance with such orders, requests, and instructions. The Trustee shall have the right to
assume, in the absence of written notice to the contrary, that no event constltuung a change or a termination of the
authority of any person to act on behalf of the Grantor or the Dep der has d. The Trustee shall
have no duty to act in the absence of such orders, requests, and i mstmcnons from the CGrantor and/or the Department,
except a provided for herein.

Section 16. Amend of Agt This Agr may be ded by an instrument in writing
executed by the Grantor, the Trustee, and the Depanmcm, or by the Trustee and the Department if the Grantor
ceases to exist.

Section 17. Irrevocability and Termination. Subject to the right of the parsties to amend this Agrecment as
provided in Section 18, this Trust shall be irre ble and shall inue until inated at the written agreernent of
the Grantor, the Trustes, and the Department, or by the Trustee and the Department, if the Grantor ceases to exist.
Upon termination of the Trust, all remaining trust property, less final trust administration expenses, shall be
delivered to the Grantor.

Section 18. Immunity and Indemnification. The Trustee shall not incur personal liability of any nature in
connection with any act or omission, made in good faith, in the administration of this Trust, oc in carrying out any
directions by the Grantor or the Dep issved in d with this Agr The Trustee shall be
mdenmﬁedmdavedhmlmbydw(immrormmeTmstFund,orbotb,ﬁvmmd:pmumypcml
ho.bmtytowhxchtbeTmmmybembjeaedbymsonohnyaaorwndmtnmofﬁcﬂapuity including all

in its defense in the event the Grantor fails to provide such defense.

4
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Section: 19. Choice of Law. This Agreement shall be adiministered, constroed, and enforced according to
the laws of the State of South Carolina.

Section 20. hwumdnﬁk‘ words in the singulxr include the plurs] snd words
in the plural include the singular. The descri b gs for each Section of this Agr shall not affect the
interpretation or the legal cfﬁcnency of this Agreemem.

IN WITNESS WHEREOF the parties have caused this Agr tobe d by their respective officers duty
authorized and their corporate seals to be hereunto affixed and attested as of the date first above written.
) 7
;11? atufd of Trabt
Sicnature/jof th Gmmor] {Sign of Traktee]
: .,n ) v \g) 3 MAY NG
%nil ».rpfaf Asst Sees Y ___Vice
(Name and Title] * | Nade BRUSRlOFFICER
(4&2) 62 7-273% (413 ) 216 - 46T
{Telephone Number] {Telephone Number]
s L .
[Siguatur/vdf ‘Witness or Notary] [Signature of Witness or Notary]
[Seal] e e —————— T S
1 STEPHANIE A, MCLAUGHLIN §
1 NOTARY PUBLC ~ §
1 STATE OF TEXAS

My Comm. Exp. 12-14-2004

(Rev. 1/01
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SCHEDULE “A”
Schedule “A” must list each facility’s:
-Permit Number 312411-1101
-Name Lee County Landfil SC, LLC
-Address 1301 Sumter Highway
Bishopville, SC 29010
-Current Closure Cost Estimate $6,043,878.00
~Current Post-Closure Cost Estimate $6,940,603.00
SCHEDULE “B”
Sureties Name: National Fire Insurance Company of Hartford
Surety’s Bond #: 929161645
Total Bond Amount: $12,984,481.00
(Rev. 1/01)
TRUST FUND EXHIBIT “A”

All . 5 N . .
mnfgmqmmdmbymwﬁeTthmmgmds@edWWofmekﬂowmg

Tom P. Martin
Treasurer

Jenny L. Apker
Assistant Treasurer

James E. Gray

Vice President
Controller

(Rev. 1/01)
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT
DIVISION OF MINING AND SOLID WASTE MANAGEMENT

REVISED PERFORMANCE BOND
COVERING CLOSURE AND/OR POST-CLOSURE CARE
OF SOLID WASTE MANAGEMENT FACILITIES ?4

Date revised bond executed: April 23, 2000
Effective date: September 1, 2000
Principal: Lee County Landfill, SC, LLC

1301 Sumter Highway
Bishopville, SC 29010

Type of organization: Corporation
State of incorporation: Delaware

Name, address and closure and post-closure amount(s) for each facility guaranteed by

this bond (indicate each separately):
Lee County Landfill — Permit #312411-110
1301 Sumter Highway
Bishopville, SC 29010
Closure Amount $6,043,878.00
Post-Closure Amount $6,940,603.00

Total penal sum of bond: $12.984 481.00
Sureties name and business address: National Fire Insurance Company of Hartford

3500 Lacey Rd., Suite 1050
Downers Grove, IL 60515

Surety’s Bond Number: 929161645

Know all Persons by These Presents, that we, the Principal and Surety(ies) hereto
are firmly bound to the South Carolina Department of Health and Environmental Control
hereinafter called the “Department” in the above penal sum for the payment of which we
bind ourselves, our heirs, executors, administrators, successors, and assigns jointly and
severally; provided that where the Surety(ics) are corporations acting as co-sureties, we,
the Surety(ies), bind ourselves in such sum *jointly and severally” only for the purpose of
allowing a joint action or actions against any or all of us, and for all other purposes cach
Surety binds itself, jointly and severally with the Principal, for the payment of such sum
only as is set forth opposite the name of such Surety, but if no limit of liability is
indicated, the limit of liability shall be the full amount of the penal sum.

Whereas said Principal is required, under the South Carolina Solid Waste
Management Regulations to have a permit in order to own or operate each solid waste
management facility identified above, and

Whereas said Principal is required to provide financial assurance for closure, or
closure and post-closure care, as a condition of the permit, and

Whereas said Principal shall establish a standby trust fund as is required when a
surety bond is used to provide such financial assurance;
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Now, therefore, the conditions of this obligation are such that if the Principal shall
faithfully perform closure, whenever required to do so, of each facility for which this bond
guarantees closure, in accordance with the closure plan and other requirements of the
permit as such plan and permit may be amended, pursuant to all applicable laws,
statutes, rules, and regulations, as such laws, statues, rules, and regulations may be
amended,

And, if the Principal shall faithfully perform post-closure care of each facility for
which this bond guarantees post closure care, in accordance with the post-closure plan
and other requirements of the permit, as such plan and permit may be amended
pursuant to all applicable laws, statutes, rules, and regulations, as such laws, statutes,
rules and regulations may be amended.

Or, if the Principal shall provide alternate financial assurance as approved by the
Department in writing, within 90 days after the date notice of cancellation is received by
both the Principal and the Department from the Surety(ies), then this obligation shall be
null and void, otherwise it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only when the
Principal has failed to fulfill the conditions described above.

Upon notification by the Department that the Principal has been found in
violation of the closure requirements of the applicable regulation, for a facility for which
this bonid guarantees performance of closure, the Surety{ies} shall either perform closure
in accordance with the closure plan and other permit requirements or place the closure
amount guaranteed for the facility into the standby trust fund as directed by the
Department.

Upon notification by the Department that the Principal has been found in
violation of the post-closure requirements of the applicable regulation, for a facility for
which this bond guarantees perfonmance of post-closure care, the Suretyfies} shall either
perform post-closure care in accordance with the post-closure plan other permit
requirements or place the post-closure amount guaranteed for the facility into the
standby trust fund as directed by the Department.

, Upon notification of the Department that the Principal has failed to provide
alternate financial assurance as approved in writing by the Department, during the 90
days following receipt by both the Principal and the Department of a notice of
cancellation of the bond, the Surety(ies) shall place funds in the amount guaranteed for
the facility(ies) into the standby trust fund as directed by the Department.

The Surety{ies) hereby waive(s) notification of amendments to closure plans,
permits, applicable laws, statutes, rules and regulations and agrees that no such
amendment shall in any way alleviate its {their) obligation to this bond.

The liability of the Suretyf{ies) shall not be discharged by any payment or
succession of payments hereunder, unless and until such payment or payments shall
amount in the aggregate to the penal sum of the bond, but in no event shall the
obligation of the Surety{ies) hereunder exceed the amount of said penal sum.

The Surety{ics) may cancel the bond by sending notice of cancellation by certified
mail to the owner or operator and to the Department provided, however, that cancellation
shall not occur during the 120 days beginning on the date or receipt of the notice of
cancellation by both the Principal and the Department, as evidenced by the return
receipts.
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The Principal may terminate this bond by sending written notice to the
Surety(ies), provided, however, that no such notice shall become effective until the
Surety({ics) receive{s) written authorization for termination of the bond by the

Department.

In witness whereof, the Principal and Suretyfies} have executed this Performance
Bond have affixed their seals on the date set forth above,

The persons whose signatures appear below hereby certify that they are
authorized to execute this surety bond on behalf of the Principal and Surety(ies).

Principal Corporate Surety(ies)
Lee County Landfill, SC, LLC National Fire Insurance Company of Hartford

3500 Lacey Rd., Suite 1050

[ﬁ ; u/gg %W Downers Grove, IL 60515

Theresa Snow, Power of Attorney State of Incorporation: Connecticut

Liability Limit: $12,984,481.00

Patricia J. Kenis} Attogney-in-Fact

Bond Premium: $129,845.00
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L TP

Jim O’Cam

h)
- ’ S President &

N, 3’ REPUBL'C Chief Executive Officer

> SERVICES, INC.

>

August 14, 2001

The Honorable Paul E. Gillmor

Chairman

House Energy and Commerce Subcommitice
on the Environment and Hazardous Materials
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 205156115

Re:  Perspectives on Interstate and International Movements of Sold Waste
Dear Chairman Gillmor:

Legislation considered at your Subcommittee’s Angust 1 hearing would have a substantial effect
on Republic Services. For that reason, [ am taking this opportunity to share some of our
perspectives on interstate and international movements of solid waste. Because of the
importance of these matters to the Company, I would ask that the Subcommittee include this
letter in the printed record of the hearing.

Founded in 1995, Republic Services is the nation’s third largest provider of waste collection and
disposal services. Republic Services provides waste collection services in twenty-two states and
owns or operates seventy-five transfer stations and fifty-seven landfills.

Republic Services remains committed to the safe and cost-effective management of society’s
waste. We will be better able to live up to that cormitment if Congress keeps state and national
borders open to waste movements. We are in awe of the framers of the Constitution’s wisdom in
providing for unfettered trade among the states and have not seen a persuasive case for departing
from that regime in the case of solid waste. We understand, however, that the interstate and
international waste movements occur under a cloud of emotional and political opposition. We
subrmnit these remarks in ar effort to help disperse that cloud.

Our perspective necessarily starts — ag should the members of your Subcommiitee — with an
acknowledgement of the framers’ wisdom in including the Commerce Clause in our
Constitution. Congress’s historic reluctance to confer authority upon the states to interfere with
the free flow of goods and services across state borders has served the nation well. (We
expounded on the framers’ wisdom in a statement included in the record of a Senate committee

110 SE 6" Street, Suite 2800 * Fort Lauderdale, Flovida 33301 » (954) 769-3623 » Fax (954) 769-3632
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Hon. Paul Gillmor W
August 14, 2001 P
Page -2

hearing, and rather than repeat those remarks here, would simply direct the Subcommittee to the
record for that hearing. Interstate Transportation of Municipal Solid Waste, Hearing on S. 333,
S. 663, and 8. 872 Before the Senate Commiitee on Environment and Public Works, 106th Cong.,
Lst Sess. 86 (1999).) We believe the burden falls on those who would choose to exclude solid
waste from the Commerce Clause to prove the advantages of their approach. So far we have not
seen such proof.

There are several reasons to be skeptical of legislation that would exclude solid waste from the
Commerce Clause’s protection. Such legislation would certainly mean bad news for consurners:
less competition among waste disposal service providers, higher disposal costs, and less local
autonomy.

»  Restrictions on waste moverments across political boundaries would harm consumers by
eliminating the opportunities to create regional landfills that take advantage of economies of
scale and efficiencies of consolidation. Landfill size is a key factor in determining the cost
per ton of waste disposal, as recognized by U.S. EPA nearly a decade ago. Construction and
maintenance costs for state-of-the-art disposal facilities are substantial. By spreading the
costs among a number of communities, landfill operators are able to achieve economies of
scale, and lower the cost-per-ton of waste disposal. Regional landfills also promote efficiency
by allowing communities in the same general proximity to avoid the expense of siting
separate fills.

« Restrictions on the interstate transport of waste would also harm some consumers by denying
them access to the most cost-effective disposal options. Some states enjoy a comparative
advantage in the provision of waste disposal services. For example, the cost of land is
generally cheaper in the Midwest than in the Northeast. As a result, the capital investment
required to build a landfill in the Midwest is generally lower than the investment required to
build a similar facility in the Northeast. Furthermore, siting landfills in geographic areas that
are naturally less amenable to achieving groundwater protection goals may require spending
significantly more to achieve compliance with environmental protection standards.

= In this same vein, the movement of solid waste across state and national borders actually
fosters proper waste management. Interstate and international shipments of solid waste have
made possible the volume of business necessary to construct and maintain state-of-the-art,
regional landfills.

While we can readily identify the foregoing advantages that arise from allowing solid waste to
move across borders, we do not foresee comparable advantages from closing political
boundaries. Proponents of border closing have not carried their burden. As we noted in our
1999 Senate statement, even the Natural Resources Defense Council recognized several years
ago that closing political boundaries in itself provides no environmental benefits and, in fact,
could be counterproductive.

WDC/187978.1
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The reason no benefits arise from border closings is understandable. Waste management in
compliant landfills is already protective of human health and the environment. Federal law
sets high national standards for the degree to which operating landfilts must protect human

health and the environment.

We have seen border-closing proponents claim that allowing cross-border waste movements
discourages recycling efforts, but cause-and-effect have never been demonstrated. In our
1999 Senate staternent, we noted the irony of New Jersey’s highest recycling rate in the
country while it was simultaneously the second largest exporter of solid waste. Obstacles to
increasing recycling rates nationwide arise from many factors other than open political
boundaries.

Allowing states to close their borders to waste from other states would be at cross-purposes
with other environmental objectives—such as preserving open space. If waste from the
originaling state cannot be sent (o a regional landfill located in another state, then currently
open space will be placed at risk for local landfill siting.

Again, we trust you and the Subcommittee will accept these remarks in the spirit in which they
are intended — to disperse the emotional and political cloud that hangs over an important public
policy issue. We thank you for your attention to this letter and trust it will be helpful to the
Subcommittee as it continues its deliberations.

Respectfully submitted,

i

<ol

o & ’de

E. O’Connor

esident and Chief Executive Officer

Jerry Couri, Policy Coordinator (via facsimile, (202) 225-1919)
Hollyn Kidd (via express mail on disk)
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

“021 NGRrT! GRAND Avesig Eas7, P.0, BOX 19278, SPRINGFIELD, LinGis §2792.927¢8

THOMAS V. Skinner, DiRsCTOR

July 31, 2001

The Honorable Paul E. Gillmor, Chairman
Subcomminee on Environment and Hazardous Materials
Committee on Energy and Commerce

2125 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Gillmor:

[ appreciate the invitation ta testify before the Subcommittee on the subject matter of
H.R. 1213, HR. 667 and H.R. 1927 on restricting municipal solid waste movement and
disposal.

Unforminately, I am unable to deliver the testimony personally.
I would appreciate my written testimony being entered into the record.

Once again, thank you for the opportunity to provide comments on the legislation before
the Subcommirtee.

Sincerely,

Thetas V SWrerar

Thomas V. Skinner
Director

Georce H. Rvan, GOVERNOR
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TESTIMONY
THOMAS V. SKINNER, DIRECTOR
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
FOR THE HEARING OF THE SUBCOMMITTEE
ON ENVIRONMENT AND HAZARDOUS MATERIALS
OF THE COMMITTEE ON ENERGY AND COMMERCE

UNITED STATES HOUSE OF REPRESENTATIVES

AUGUST 1, 2001
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Chairman Gillmor and members of the Subcommittee:

As Director of the Illinois Environmental Protection Agency (“Illinois EPA”) I
appreciate the opportunity to offer my thoughts on bills currently pending before the
Subcommittee on Environment and Hazardous Materials which provide new authority
to states to restrict or eliminate municipal solid waste coming for disposal from other
states or countries (specifically H.R. 1213, HR. 667 and HR. 1927). The Illinois EPA
does not believe that these bills should be passed in their current form.

Although there are several pending bills, I would like to direct my comments primarily
at HR. 1213. Bills such as H.R. 1213 raise a number of serious concerns because they
rely upon the idea of restricting municipal solid waste movement and disposal using
state-boundary geography:

State boundaries do not define socio-economic areas, Many state lines -
including several of Illinois’ - are indistinguishable without a road sign; people
cross them regularly to work, shop, and for recreation. These arbitrary
boundaries do not make good determinants for limiting access to nearby
service for waste disposal, just as it would make no sense to restrict people
from Gary, Indiana coming to Chicago’s Wrigley Field to watch a ball game.
Even state lines with a topographic boundary - like [llinois’ boundary with
Missouri, the Mississippi River - do not necessarily define socio-economic
areas.

States are not good descripfors for municipal solid waste import/export
comparisons. Most states are relatively large geographic areas and many have

~ non-homogeneous population distributions. Using Illinois as the example, a
significant portion of our population - approaching two-thirds - is located in
the northeastern part of our state. It comes as no surprise that many things,
including waste, travel regularly back and forth between northeast Illinois and
the contiguous states much more than they travel from northeast Iilinois to
southern Illinois. The distances are just so much greater from one end of a state
to another.

States with environmental concerns about municipal solid waste disposal
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already have sufficient authority to address them. Unregulated waste
disposal can lead to severe negative environmental consequences. That is why
Congress directed the Environmental Protection Agency (“USEPA™) to
develop nation-wide municipal solid waste landfill design standards in Subtitle
D of the Resource Conservation and Recovery Act. USEPA adopted those
landfill standards over a decade ago and all landfills in the United States
should be operating within those standards today. My Agency has been
authorized by USEPA to operate the permit program for these landfills, as have
many other states. This authority allows states to go beyond the national
standard. As an example, Illinois has restricted certain waste-clements from
our landfills. One of these waste-elements is landscape waste: leaves and grass
clippings. We apply that standard regardless of where the waste comes from.
Thus, wastes from communities in other states that have grass clippings in
them must be returned 1o the sender, as is such waste generated within Illinois.
States have broad authorities to restrict materials from landfills that they
believe would cause harm or take up too much space. Generators in other

states are obligated to follow those same rules if they wish to use those
landfills.

Rarely, if ever, do states make decisions regarding interstate waste
movement. In most states, and certainly here in Illinois, the decisions about
where to pick up waste and where to dispose of it, as well as the cost for that
service, are made either by local government or by private industry. As a state
we have controlled, permitted and regulated waste management facilities, but
do not play a role in the choices of disposal options. This is completely
appropriate since we are not paying the bill for that service. The decisions are
primarily economic ones: most private waste management service providers
are motivated to reduce their costs and use nearby disposal options. Sometimes
the closest option is in an adjacent state. Thus, it is generally a fallacy to claim
that “ State A” has sent waste to “ State B”. I don’t believe that states are really
sending waste anywhere. States are rarely a party to a contract for significant
amounts of municipal solid waste disposal services.

Using state boundaries to restrict waste movement can lead to significant
environmental, energy-use and fiscal implications. If major sources of
municipal solid waste generation were restricted from using nearby disposal
sites in adjacent states, then in-state disposal at farther-removed sites would
have to be used. The impact on traffic, road wear, air emissions, noise and fuel
use would all be negative. Waste generators should pay to address the negative
impacts of waste delivery to a disposal site, but only at the same rate as the
in-state generators who pose the same impacts. It seems that * forcing” many
additional truck-miles of traffic at a time of heightened energy-conservation
focus is working against that goal. The added, unnecessary cost of this extra
transportation would have to eventually be borne by the waste generators, in
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many cases towns or cities. Many of these municipalities would be forced to
increase local property taxes to deal with the increased cost.

Long-distance rail or truck hauling from state-to-state is significantly
different than short distance waste movement that crosses a state line.
Restricting waste that travels a very long way for management (several
hundreds of miles or so) may be appropriate. Without some restrictions or
financial disincentives, some socio-economic areas may not show the
responsibility of addressing their waste management needs. This can lead to
very long distance waste movement, sometimes across several states. [llinois
has been on the receiving end of a “trash train” loaded with unprotected
municipal solid waste from a state several hundred miles away. Before, during
and after the trip, which obviously took much longer than waste delivered from
nearby communities, the waste had begun to leak fluids, rot, harbor flies and
maggots, and give off a very unpleasant odor. Needless to say, this situation
was unacceptable to my Agency and the waste was not disposed of in Ilinois
in that condition.

I have offered these comments from perhaps a unique state perspective. Illinois is
both a state where some communities find it financially and environmentally
appropriate to direct their wastes to nearby landfills in adjacent states, as well as a
state with landfills that are the destination for significant amounts of waste
delivered from communities outside Illinois. To be specific, some of the Chicago
area’s waste goes to landfills in Indiana and Wisconsin, and much of St. Louis’
waste is disposed in landfills on our side of the river. We do not believe that the
environment or the economy would be well served by stopping -- either directly or
with indirect financial penalties -- either of those waste-flow decisions.

Waste does not leave Illinois because we want for disposal capacity. We carefully
measure the amount of landfill space we have in our state every year. We have
more landfill space under permit now than we have ever before measured. Waste
leaves Illinois simply because it goes to landfills which are closer by in a
neighboring state.

Thank you for the opportunity to express my concerns with the interstate waste
transportation issue. I realize that waste disposal from anywhere, and particularly
from another state, can generate strong emotions, but I urge you to refrain from
passing any of these bills in their current form.
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