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ENERGY EMPLOYEES OCCUPATIONAL
ILLNESS COMPENSATION PROGRAM

TUESDAY, MARCH 30, 2004

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The committee met, pursuant to notice, at 9:58 a.m. in room SD-—
366, Dirksen Senate Office Building, Hon. Jim Bunning presiding.

OPENING STATEMENT OF HON. JIM BUNNING, U.S. SENATOR
FROM KENTUCKY

Senator BUNNING. This hearing of the Energy and Natural Re-
sources Committee on implementation of the Energy Employees
Occupational Illness Compensation Program shall come to order.
This is the second hearing on this act we’ve conducted within the
last 5 months, which indicates the degree of concern this committee
has with the effectiveness of current Department of Energy actions
to compensate workers in our nuclear weapons program who suf-
fered serious illnesses as a result of their employment.

In the first hearing, the committee focused on subtitle D of the
act, administered by the Department of Energy. We learned of at
least three major issues with subtitle D, slow processing of claims
by the Department of Energy to prepare them for review by physi-
cian panels; two, slow processing of claims by the physician panels;
and three, an uncertain process through which workers might be
compensated through their state workers’ compensation programs.

This last issue includes concern over the availability of an entity
who can now serve as a willing payer for a claim resulting from
illnesses suffered many years ago. While the Department of Energy
has maintained a claim process rate exceeding 100 cases per week
since the last hearing, the agency still is miserably behind its clear-
ing its claims backlog. The DOE has completed processing only 8
percent of its cases and only one person out of more than 23,000
cases, one out of 23,000, has been filed—that has been filed has re-
ceived compensation.

Even with the Department’s current proposal to accelerate physi-
cian panels processing, DOE’s plan will mean that claimants will
have to wait at least 6 years after the act was enacted to have
their cases completed, and its current proposal does not even ad-
dress the willing payer issue. In contrast, the Department of Labor
has completed, processed 57 percent of its cases under subtitle B
of the act and has paid nearly $800 million in claims.

The Paducah gaseous diffusion plant in Paducah, Kentucky is
third in the Nation for the most cases filed for compensation from
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the DOE. Most of these workers sacrificed their health and safety
and were placed unknowingly in harm’s way to make nuclear
weapons for our country. Over 2,600 Kentucky residents exposed to
toxic substances still are waiting to have their DOE cases com-
pleted under subtitle D.

The Department of Energy has not even touched over a third of
the cases, which means they are still waiting for someone to review
them, and zero people in Kentucky have received any payments for
the lost wages and medical benefits they incurred during the ill-
nesses caused by work at the DOE plants. This is not what Con-
gress envisioned when it passed the act in 2000.

I hope our hearing today will bring to light a way for us to end
the backlog of thousands of cases that have not received compensa-
tion. In our hearing today, each witness was asked to provide spe-
cific suggestions for alleviating the roadblocks within their respon-
sibilities for administration of this act. From this hearing, it is my
hope that we can work in a bipartisan manner to develop improved
legislation that will reasonably compensate injured workers on a
more timely basis.

Testifying today are Senator Charles Grassley, who together with
Senator Murkowski has introduced legislation in the 108th Con-
gress to address their concerns with the act’s implementation; the
Honorable Robert Card, Under Secretary of the Department of En-
ergy; Mr. Robert Robertson, Director for Education, Workforce, and
Income Security issues with the GAO; Mr. Shelby Hallmark, Direc-
tor of the Office of Workers’ Compensation Programs in the Depart-
ment of Labor; and Dr. John Howard, Director of the National In-
stitute for Occupational Safety and Health. We look forward to
your testimony today.

Senator Bingaman, do you have a statement?

[The prepared statements of Senators Campbell, Schumer and
Talent follow:]

PREPARED STATEMENT OF SENATOR BEN NIGHTHORSE CAMPBELL,
U.S. SENATOR FROM COLORADO

Thank you, Mr. Chairman. I would like to thank you for holding this hearing and
all of the witnesses here to testify today.

The Rocky Flats site, just sixteen miles from Denver, was one of our nation’s most
important contributors to maintaining the energy security of our country. The work-
ers at Rocky Flats developed and built the nuclear weapons that helped give the
U.S. the necessary edge to win the Cold War. Thankfully, that War is over, but the
unfortunate legacy of nuclear weapons is still affecting the proud patriots who pro-
vided those tools to victory.

Many of those workers in my State and others across the U.S. have developed se-
rious illnesses after years of exposure to nuclear weapons. In order to address their
health needs, the government established the Energy Employees Occupational Ill-
ness Compensation Program Act (EEOICPA) in 2000 to provide compensation to em-
ployees of the Department of Energy and its contractor who where exposed to radi-
ation or other toxic substances and who subsequently developed illnesses. Since im-
plementation of this act, only a small fraction of the claims have gone through the
process out of thousands of applicants.

Granted, this program is incredibly complex, with numerous parties involved.
Sorting this out is certainly a difficult job, but the people who are sick don’t have
the luxury of waiting for us to do so. I look forward to hearing from our witnesses
as to how we can remedy this problem and get help for those who need it most.
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PREPARED STATEMENT OF HON. CHARLES SCHUMER, U.S. SENATOR
FroM NEW YORK

Good Afternoon Mr. Chairman, members of the Energy Committee. I would like
to take this opportunity to bring to your attention several issues surrounding the
Energy Employees Occupational Illness Compensation Program Act (EEOICPA) that
are of vital importance to New York’s nuclear workers.

Last week, NIOSH publicly announced that they were revising their November
2003 report on residual contamination pertaining to Bethlehem Steel to indicate
that there was little potential for significant residual contamination at the site after
weapons-related operations ended in 1952.

I would like to say that I am extremely dismayed at this admission and find it
incomprehensible how a mistake of this magnitude could have occurred.

Thousands of affected workers in New York have been waiting for years for their
1claims to be processed and many of these workers are paying the price with their
ives.

Now NIOSH is indicating that they have made a major error in a report that was
already a year late to Congress.

Currently, NIOSH has only provided my office with 10 surface sample surveys
conducted in 1952 as proof that Bethlehem Steel, a facility of enormous size and
proportion, does not have potential for significant residual radiation.

Congress needs to be provided with a clearer and more comprehensive explanation
of what happened.

I would also like to urge your agencies to improve the effectiveness of outreach
and claimant assistance to applicants of the Energy Employees Occupational Illness
Compensation Program in the Western New York region by establishing a perma-
nent resource center in this area.

Workers at these facilities handled high levels of radioactive materials and were
responsible for helping to create the huge nuclear arsenal that served as a deterrent
to the Soviet Union during the Cold War.

Yet despite having one of the greatest concentrations of facilities involved in nu-
clear weapons production-related activities in the nation, Western New York con-
tinues to be severely underserved by this program.

The establishment of a permanent resource center in Western New York would
represent a substantial step toward improving services for workers in this region.

Western New York is home to 14 former Atomic Weapon Employers (AWE) sites
and DOE clean up facilities. Yet, the only assistance applicants receive is from a
traveling resource center that comes to the area too infrequently to effectively serve
current and former nuclear workers.

EEOICPA Section 3631 requires DOL to provide outreach and claimant assist-
ance. A permanent facility is needed in Western New York, not only to increase
awareness of the program among area residents, but to help serve workers through-
out the claimant process.

I thank you for your attention to these important matters and hope that we can
work together to ensure that the thousands of nuclear workers from New York and
across the country who labored tirelessly for years in hazardous conditions receive
the recognition and compensation they deserve.

PREPARED STATEMENT OF HON. JAMES M. TALENT, U.S. SENATOR
FrOM MISSOURI

Mr. Chairman, thank you for holding this hearing today. I think some real
progress was made during the November hearing and this is a good time to revisit
EEOICPA. This is an issue of great importance to me—it affects so many Missou-
rians. In Missouri, an estimated 3,500 people worked at these sites. So far, 520
claims have been filed. I am hopeful that you are making progress on these claim-
ants.

These claimants are former workers at Mallinckrodt Chemical Co. in St. Louis,
they received doses of radiation up to 2,400 times those considered acceptable today.
These workers were exposed, in most instances unknowingly, to dangerous levels of
radiation. Many of those who eventually developed cancer have already died, before
they could be compensated for their illness.

When this legislation passed, it was a great victory for these workers; however,
government bureaucracy and red tape are preventing these individuals from obtain-
ing the compensation that, without question, they deserve. I think the suggested
legislation that the Department of Energy has proposed is a good start and hope-
fully more physicians will be enticed to come and process these claims without the
$60/hour pay cap. I still however think we should do more.
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I cosponsored a bill with Sen. Bond to expedite the claimants’ process at the
Mallinckrodt facility in St. Louis. This legislation designates the Mallinckrodt facil-
ity as a Special Exposure Cohort (SEC) site. This will allow some of the more than
500 workers to bypass the long and cumbersome bureaucratic dose reconstruction
process and qualify for expedited payments.

This legislation isn’t technically necessary—but in reality it is. Congress gave the
Secretary of HHS the authority to designate other classes of employees to be mem-
bers of the SEC. For two years you have been promulgating regulations for this des-
ignation. This delay is unacceptable to me and Sen. Bond and the effected employ-
ees in Missouri.

Mr. Howard, in your testimony, you state: “Once the Cohort regulation is promul-
gated, HHS will solicit and begin considering petitions by classes of employees. The
process of considering petitions will involve the review of such petitions by NIOSH
and by the Board, which will advise HHS on each petition.”

Knowing the little progress that has been made in simply promulgating the regu-
lation, I am concerned that this petition process could prove to be as long and cum-
bersome as the standard process.

I know that this has proven to be a real trial for the administration—one program
under the jurisdiction of so many departments and agencies. I understand why it
could take so long to work out the “kinks.” But it is time to re-evaluate this system
and get this compensation out to the former employees.

I am hopeful that today, we will see some real progress and some movement to-
ward reform that is clearly so desperately needed. This program is too important
to people in Missouri to allow it to continue as it is.

Thank you again Mr. Chairman.

STATEMENT OF HON. JEFF BINGAMAN, U.S. SENATOR
FROM NEW MEXICO

Senator BINGAMAN. Yes, I do, Mr. Chairman. Thank you for hav-
ing the hearing. This is the second hearing we’ve had to review this
Energy Employees Occupation Illness Act. I share your frustration
about the slowness with which people are actually having their
claims processed. I do think we need to find a way to reinsert some
urgency into this process. It seems to have been lost and the legis-
lative fixes, as I understand DOE’s testimony here, and we’ll have
a chance to hear from Mr. Card, but the legislative fixes proposed
by the Department of Energy, which are to eliminate pay caps on
physicians and enable their full-time employment, do not seem to
me to go far enough.

The process as it’s now described in the Federal Register runs a
couple of hundred pages. I don’t really know if it’s realistic to have
a sick person try to wade through 20 pages of Federal regulations
entitled, “Guidelines for Determining the Probability of Causation
and Methods for Radiation Dose Reconstruction.” I think that was
not the intent of Congress when we first talked about this.

This is particularly difficult when, in the first place, the worker
in question was not issued a radiation badge to record the dose
level, because they were transporting isotopes outside of Los Ala-
mos, and the laboratory, of course, had a prohibition against wear-
ing badges outside the lab. I have a constituent, Jill Scherer, who
has breast cancer. She had a mastectomy in 2001 on Valentine’s
Day. I have another constituent who is our State Representative,
Ray Reese, from Albuquerque, who has mesothelioma from the
time he worked in Los Alamos helping mix lead using asbestos
heat shields. Because he does not have one of the 22 cancers re-
lated to radiation, he does not qualify for one of the special cohort
classes that the Department of Labor is administering for a rel-
atively quick remedy. The result is that his claim goes through the
Department of Energy process, which is a very slow remedy at
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best, with the physicians panel involved and with the state com-
pensation system involved.

I would like to enter into the record a joint memorial that our
State legislature in New Mexico passed concerning reforms to the
Energy Employees Occupational Illness Compensation Act.

Senator BUNNING. Without objection.

Senator BINGAMAN. Four years ago I worked with you, Mr.
Chairman, with Senators Thompson, Frist, Voinovich and DeWine
to see this legislation enacted. We did have a sense of urgency con-
cerning the former cold war atomic workers who were sick and
dying from cancer or illnesses related to exposure to toxic chemi-
cals. I'm concerned that the intent of that legislation may be lost
by our effort to create a very large bureaucracy to administer the
program. I'm even more concerned that the program has become so
complex that those who are sick and need relief through this act
simply cannot wade through the complexity of it and appeal deci-
sions that may be adverse to them.

One suggestion that I would like to make and hope will be fol-
lowed up on is that both the Department of Energy and the De-
partment of Labor establish ombudsman offices to help the sick
workers through the pages of regulations as they appeal adverse
decisions.

Mr. Chairman, I'll close by just submitting for the record the list
of constituents in my State that are now having appeals made with
NIOSH and under the radiation dose reconstruction program. I'd
like to ask NIOSH as part of this hearing to evaluate those appeals
and get back to my office as soon as possible and give us some indi-
cation as to the status of those. Again, thank you for having the
hearing and I look forward to the testimony.

Senator BUNNING. Thank you.

Senator Murkowski.

STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR
FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. I appreciate you
calling the hearing this morning and the opportunity again to bring
this up. As we’ll recall, Senator Domenici had convened a hearing
on the implementation of the Energy Employees Act back in No-
vember of last year. Senator Grassley, you had testified at that
hearing as well and I think at that hearing we learned a lot about
what was going on or perhaps what was not going on and the prob-
lems, but I know that your staff has been working just very, very
hard, tirelessly on this issue, and I appreciate all of your efforts,
look forward to your testimony this morning.

But I know that when we are able to resolve this issue, and we
must do so, I think we agree on that, it will be because of your
VﬁI‘y, very tireless and relentless efforts on this and I appreciate
that.

At the November 2003 hearing, I focused on two major failures
with the implementation of the Energy Employees Act. First, that
DOE had processed less than one-half of 1 percent of the total
claims filed under the act while having spent over $15 million of
taxpayers’ money. Numerous claimants nationwide, including Alas-
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kans, had been waiting an inexcusably long time to have their
claims processed.

The second concern that I had was the lack of any meaningful
process on resolving the willing payer issue and I'd like to briefly
review what’s occurred on these issues since that hearing in No-
vember. There has been some slight good news on the claims proc-
essing issue. DOE is now processing over 100 claims a week, but
even at this rate they’re not going to eliminate their backlog of
around 20,000 applicants for years, years many of the elderly and
sick claimants don’t have.

DOE has issued a new rule reducing the number of doctors nec-
essary on physicians panels and this may help avoid a bottleneck
of applications at the physician panel stage of the claims process.
Further, DOE has finally responded to, but not yet resolved, the
concerns of some Alaskans about their claims under the Energy
Employees Act.

But no progress has been made on the willing payer issue. This
is very, very difficult and it needs to be repeated that no progress
has been made on the willing payer issue. In fact, I would suggest,
Mr. Chairman, that things have gotten worse, and we cannot let
this get any worse.

So the good news, the modest good news that I have mentioned
is far outweighed by the numerous fundamental problems that still
remain with both the claims processing and the willing payer
issues. Simply put, overall the implementation of subpart D of the
act remains a catastrophic failure. I have no doubt that we’re going
to hear some of those problems this morning.

I want to conclude my remarks by explaining why the Energy
Employees Act is so important to me and why I will not rest until
we do right for these energy workers. As some of you may recall,
at the November hearing I discussed one of my constituent’s expe-
riences, Sylvia Carlsson. Mrs. Carlsson is a widow of a worker at
the Amchitka, Alaska nuclear test site. Mr. Carlsson worked in a
mine shaft where the largest nuclear test explosion ever conducted
in the United States took place in 1971. He was exposed to large
amounts of radiation. He was 32 years old at the time of the expo-
sure and he died before his 41st birthday of colon cancer. And
though he didn’t fight in any war, Mr. Carlsson and many workers
at the nuclear research and weapons facilities throughout the
United States are real heroes. They were put in harm’s way by our
government, yet they did what was necessary to help us win the
cold war and give us the lives that we now enjoy.

So Mrs. Carlsson’s husband is gone. She’s one of the few individ-
uals in the United States whose claim under subpart D of the En-
ergy Employees Act has actually been processed through the physi-
cian panel. Her three-member physician panel issued a unanimous
positive determination. She was found eligible for compensation,
but her experience after receiving this positive physician panel de-
termination serves as a mockery of that determination.

Further, and of particular importance to other Members of Con-
gress, her experience should also serve as a warning to the many
thousands of claimants throughout the country of what to expect
if the willing payer issue is not resolved. So put yourself in Mrs.
Carlsson’s position. She’s received unanimous positive physician
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panel determination. Her husband’s been gone now for 25 years.
She expected she would now file the DOE physician panel deter-
mination with the Alaska Workers’ Compensation Board and re-
ceive the appropriate compensation, but that didn’t happen. After
filing her claim, she was subject to months of physically exhausting
and emotionally grueling litigation by insurance company counsel.
She incurred the huge expense of hiring her own attorney to help
her through the process.

Further, she received almost no assistance from the DOE. And
what about the positive physician panel determination? It was of
no use. The attorney for the insurance company fighting her claim
asked to depose the physician panel members and question them
at a hearing before the Alaska Workers’ Compensation Board. DOE
refused to let the panel members be deposed or appear at the hear-
ing. Based on DOFE’s refusal, the Alaska Workers’ Compensation
Board determined that the positive physicians panel determination
was hearsay evidence. They would not rely on it to support a find-
ing that Mrs. Carlsson should receive workers’ compensation.

I want to briefly quote the testimony that Mrs. Carlsson filed be-
fore the committee. She says, it was my understanding that the
purpose of DOE’s physician panel determination was to raise a pre-
sumption of compensability in State workers’ compensation pro-
ceedings. DOE’s physician panel determination, which was not only
positive in my favor, but also unanimous, did not help my case, did
not raise a presumption of compensability, and in fact may have
actually caused serious damage to the outcome of my Alaska Work-
ers’ Compensation Board case, end of quote.

Mr. Chairman, this is not what Congress contemplated when it
passed the Energy Employees Act in 2000. Congress recognized it
owed a debt to these Americans. Congress did not intend that these
elderly widows or seriously ill survivors be put through more suf-
fering and then most likely not receive the compensation they have
earned.

Mr. Chairman, I will not rest until we resolve this issue, and I
look forward to working with you and the other members of the
committee on this. Thank you.

Senator BUNNING. Senator Alexander.

STATEMENT OF HON. LAMAR ALEXANDER, U.S. SENATOR
FROM TENNESSEE

Senator ALEXANDER. Thank you, Mr. Chairman. I look forward
to the testimony. I salute the chairman, Senator Grassley, others
who’ve worked hard on this. I hope we’re making progress today.
I think the proposal to reduce the physicians panel from three to
one initially is a good step. The idea of increasing the pay for that
physician seems like a good proposal. That’s been a big bottleneck.

I'm looking forward to hearing more about what DOE, Depart-
ment of Energy, plans to do on case development. I understand
over 60 percent of the claims filed in Tennessee are still awaiting
development. I would be interested in hearing the Department’s
opinion, the Department of Energy’s opinion about whether it could
work with the Department of Labor or help transfer the case devel-
opment or some of the case development to the Department of
Labor in order to improve it.
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Our cold warriors deserve to be treated fairly. I look forward to
hearing the progress that we’re making on that and I thank the
chairman for the hearing.

Senator BUNNING. Senator Cantwell, if you would just hold your
opening statement. Senator Grassley has to be somewhere by 10:30
and I'm going to let him go first if it’s all right with you.

Senator CANTWELL. More than happy to do that, Mr. Chairman.

Senator BUNNING. Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, U.S. SENATOR
FROM IOWA

Senator GRASSLEY. I have to be on the floor on the Welfare Re-
form bill. Well, I think you folks have laid out this problem very
clearly, and so my statement is in support with some specific exam-
ples of how we can get better use of the taxpayers’ money, so obvi-
ously I thank you very much and I also appreciate Senator Mur-
kowski working with me on this issue, and particularly getting
some very sensitive information.

This is, of course, the second hearing in 4 months that I've had
an opportunity to appear before you on the Occupational Illness
Compensation Act. We all know how important this law is. Thou-
sands of workers, some of whom have already died, and their sur-
vivors are depending on the Energy Department to process their
compensation claims and to help them get payment that they feel
they’re entitled to and probably are entitled to.

I have a personal interest in this because hundreds of patriotic
Towans worked at the Army ammunition plant near Burlington,
TIowa for decades. These patriots served on the Nation’s home front
during the cold war, putting themselves at risk in ultra hazardous
work of building nuclear weapons. The least our government can
do is to try to compensate them, compensate them quickly, and
compensate them obviously before they die.

But that is the problem. This program is moving like molasses.
Thousands of workers or their survivors are in limbo while their
requests for help sit in offices here in Washington, D.C. Most of us
are already familiar with how slowly the Energy Department has
been moving. My statement, longer statement for the record, Mr.
Chairman, will give considerable detail on that. In terms of per-
formance, the winner’s clear. The Labor Department is performing
well, the Energy Department is not.

Now I'd like to talk about whether the taxpayers are getting the
bang for a buck in the money spent on this program in the Energy
Department, and I don’t think that any of us like the answer. In
short, sick workers are getting shortchanged. The taxpayers are
getting gouged, and Congress is being taken for a ride.

I know the Energy Department is asking Congress to give it
more money. I think Congress needs to be very careful about this.
The Energy Department’s problems are not going to be solved by
throwing more money into a black hole. Senator Murkowski and I
have been doing some oversight of the Energy Department’s pro-
gram and its contractor from New Orleans, the Science and Engi-
neering Associates, and they’re known as SEA. This company’s em-
ployees are the ones processing the compensation claims for sick
workers.
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What we have found should make Congress think twice about
forking over more money to the Energy Department, especially
without any guarantees that things will get better. Mr. Chairman,
I want to note that the Navy and the SEA don’t want these num-
bers out. In fact, you can see here on some of our documents that
it is stamped proprietary business sensitive, and that’s obvious
proof that the Navy and the SEA don’t want this information out.
Sometimes people in the Government and the contractors who feed
from Uncle Sam’s trough forget who they’re working for, because
in fact they’re working for the taxpayers, not themselves, and they
should not be trying to hide the way that they’re using the tax-
payers’ money, as evidenced by public information not being public.

I don’t see any accountability in the flow of funds on this pro-
gram. So far, $16.7 million in taxpayers’ money has flowed into the
SEA coffers to process these claims and up to $18 million is author-
ized for the contracts that expire in December of this year. SEA is
charging exorbitant amounts of money for questionable results. In
fact, the Energy Department is paying SEA about twice as much
as it costs for the same work in the Labor Department.

I've had a chance to analyze SEA and Energy Department docu-
ments, so I can compare job duties with the Labor Department.
This is comparing apples with apples, I want to make clear, and
these are the documents that we’ve looked at in order to draw the
conclusions that we have, and these would be more specific exam-
ples within these binders of what we'’re talking about, plenty of fig-
ures to go through.

According to company invoices through the end of last year, the
lowest paid position at SEA bills the Government at a rate of
$36.09 an hour, and that would come out to $72,180 a year, and
that’s a lot of money for someone who makes copies, sends faxes,
and puts files in filing cabinets. In my office, that’s what interns
do, and most of them do it for free.

At the Labor Department, the people who do these jobs would be
GS-6 at the most. They make about $16.16 an hour, and if you
count generous benefits at 40 percent, that’s $22.62 an hour,
$33,000 a year. And remember that the contractor is billing 72
grand a year for these same duties. The people who do the bulk of
the case preparation work at SEA are the nurses who examine the
compensation claims and get them ready for the doctors to make
a decision. SEA is billing the Government $90.51 an hour for the
nurses’ work, or about $180,000 a year, but their counterparts at
the Labor Department are GS-12s and cost less than half that
amount, $44 an hour, or about $93,000 a year.

The highest paid SEA official on this project is Richard Cutshaw,
the program manager. Now, I'm not sure Mr. Cutshaw is—I'm sure
that he’s a nice fellow, but SEA is billing $200.64 an hour for his
time, and let me clarify that and emphasize it so there’s no confu-
sion. That’s $200.64 an hour. That comes out to $401,280 a year.
Mr. Cutshaw has cost the taxpayers more than the salaries of En-
ergy Secretary Abraham and Labor Secretary Chao combined. He
costs more money than the Vice President and the SEA charges
just a bit more for his work than the salary of President Bush.

Mr. Cutshaw’s counterpart at the Labor Department would be a
GS-14 district director who costs about $135,000 including fringes.
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Only in a government contract can people make so much money
and perform so poorly, as evidenced by the testimony of four of you
on this committee thus far. If this were the private sector, these
people would be fired and be out in the street, yet SEA hires lobby-
ists to influence Congress to let the company keep this lucrative
contract.

Now we know how much that the Labor Department folks are
getting paid, but we don’t know how much SEA employees are get-
ting paid. We only know how much the company is billing the tax-
payers for their work. Now, Senator Murkowski and I asked SEA
for information on how much it is paying the employees for this
program. We want to figure out the margins to see how much SEA
is profiting from this arrangement.

Well, last week, the CEO of the company wrote me in saying that
he would not tell, and this is after about a month ago I had a pri-
vate meeting with him and he said he—he offered, not my asking,
he offered to work with us because he thought that we were doing
legitimate work. The excuse is from the CEO that it would hurt
SEA’s competition with other companies. The fact is that SEA,
which has annual revenue of $200 million a year didn’t have to
compete for this contract. This contract was handed to the company
in the sole-source variety. I've seen this kind of cover-up and
stonewalling over and over again in my years of conducting inves-
tigations in the Senate, whether it be at the Pentagon in the 1980’s
or the FBI more recently or a lot of what I've been doing on big
business or charitable arrangements over the last two or 3 years.
{)t’s ghe same problem down in New Orleans where the SEA is

ased.

So I'm going to ask the General Accounting Office to conduct a
broader investigation into how SEA got this contract. I will also
ask GAO to analyze the mysterious way that the SEA, the Energy
Department, and the Navy are managing this contract. Now, the
Energy Department has a new plan called Path Forward.

Is this a claim that we believe? If past performance is any indi-
cator, I don’t believe so. I don’t think that the Energy Department’s
Path Forward plan is going to take us anywhere but in circles. It’s
a blind alley for workers in Iowa and states that you have already
commented on, my fellow colleagues. I think the Energy Depart-
ment has tried to pretend this willing payer problem is looming
somewhere out there in the horizon. Well, the problem is right here
on top of us, and sticking your head in the sand only means the
problem is going to hit you eventually in the backside.

Mr. Chairman, we need legislation to fix this problem. The En-
ergy Department needs to be a cooperative partner with Congress
and the Labor Department to come up with an immediate solution
to this problem. The Department of Energy has to stop thinking
about protecting its turf or its contractor’s pocketbook and think
about what really is important, and what’s really important in this
instance is helping these workers before they die, not after they
die, because these are the workers that put their life on the line.

I'm also going to put the Office of Management and Budget on
notice that the administration needs to work with us to come up
with a plan very quickly to address all the problems in this pro-
gram, because as Senator Murkowski and I was working last year,
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they were quite an impediment, and they have a lot of clout up
here on the Hill particularly among Republican Congressmen be-
cause it’s a Republican administration in OMB and they helped kill
our efforts to move forward on this last year.

So if we don’t ask them to help get this program changed, I think
that we in Congress are getting fed up and that we’ll have to just
move forward on our own, and I'd like to do it in cooperation with
the administration. We can’t afford to wait any longer. This prob-
lem is not going to go away, but the patriots who served on the
home front of the cold war are dying off. We need to do what we
can to help as many as we can before it’s too late.

So Mr. Chairman and all of you on this committee, thank you for
this opportunity, and I have—I really appreciate your looking into
it is the best way to say it. Thank you very much.

[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF HON. CHARLES E. GRASSLEY, U.S. SENATOR
From IowA

Mr. Chairman, members of the committee, thank you for the opportunity to tes-
tify. Sen. Murkowski, I appreciate our partnership in working on this issue.

This is the second hearing in four months on the Energy Department’s implemen-
tation of the Energy Employees Occupational Illness Compensation Program Act of
2000. We all know how important this law is.

Thousands of workers, some of whom have already died, and their survivors are
depending on the Energy Department to process their compensation claim and help
them get payments.

I have a personal interest in this because hundreds of patriotic Iowans worked
at the Army Ammunition Plant in near Burlington for decades.

Nothing can make up for the illnesses these workers developed because they were
exposed to toxic substances without their knowledge or consent. Today they wear
their battle scars in the form of illness and disease.

These patriots served on the nation’s home-front during the Cold War, putting
themselves at risk in the ultra-hazardous work of building nuclear weapons. The
least our government can do is try to compensate them, compensate them quickly,
and compensate them before they die

But that is the problem. This program is moving like molasses. Thousands of
workers, or their survivors, are in limbo while their requests for help sit in an office
here in Washington.

The Energy Department has processed 8.3 percent! of the twenty-three thousand
claims that have been filed. But even that figure is a bit inflated because of a bu-
reaucratic sleight-of-hand.

You need to count the applications that have actually been processed through the
physicians panels, which is a mere 372, out of 23,000. Leave out withdrawn and in-
eligible applications, and the Energy Department has processed only 1.6 percent of
the claims.2

That is a rate of four claims per week moving through the physicians panel, since
the Energy Department got rolling in August of 2002.3

The department’s own documents show it is facing a three-and-a-half year backlog
in claims processing.* The same documents show a seven year backlog at the physi-
cians panels, who make the final decision on claims for sick workers.5

And as far as I know, only one claim has been paid out.

1http:/ [ tis.eh.doe.gov | advocacy | prog  stats/index.html (Monday, March 29, 2004)

1,948 “completed” claims is 8.29 percent, or 8.3 percent, of 23,474 claims filed.

2 hitp:/ /tis.eh.doe.gov | advocacy | prog  stats/index.html (Monday, March 29, 2004)

372 processed claims, or “final decisions sent to applicants,” is 1.58 percent, or 1.6 percent,
of 23,474 claims filed.

3The Energy Department commenced claims processing after publishing a final rule on Au-
gust 14, 2002, 19% months ago, or 84 weeks. 372 processed claims divided by 84 weeks equals
4.42 claims, or 4 claims, per week.

4Page 5 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006” (attached).

5Page 6 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006” (attached).
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In contrast, the Labor Department has received more than 50,000 claims, and it
has made final decisions on more than 27,000, which is over half.® And more than
$750 million have been paid out.” The Labor Department evaluates compensation
claims and pays a lump sum amount of $150,000 to workers with radiation related
cancers and certain illnesses.

So in terms of performance, the winner is clear. The Labor Department is per-
forming well, and the Energy Department is not.

Now .I'd like to talk about whether the tax-payers are getting the bang for our
buck at the Energy Department.

I don’t think you’re going to like the answer.

In short, sick workers are getting short-changed, the tax-payers are getting
gouged, and Congress is being taken for a ride.

I know the Energy Department is asking Congress to give it more money. I think
Congress needs to be very careful about this—the Energy Department’s problems
are not going to be solved by throwing more money into a black hole.

The Energy Department is asking for $76 million for a program that still does
not work well.8

If we hand over this money, the Energy Department estimates it will work the
claims through the physicians panels in about three years or so.?® That’s a big as-
sumption, but even if it’s right, there is no guarantee of payment to the sick work-
ers.

In my state of Iowa, almost no one will be paid.1®

We can’t string these people along and wait for disaster. We have to do something
now.

Proposing more money alone to fix a problem is the easy and lazy way out. It
sounds nice, and it may appear to be doing something, but it just doesn’t work that
way. We need reform, with accountability and results.

We have to fix claims processing and the payment system so Cold War veterans
near Burlington, Iowa, and the rest of the country, aren’t left out in the cold.

Sen. Murkowski and I have been doing some oversight of the Energy Depart-
ment’s program, and its contractor from New Orleans, Science and Engineering As-
sociates, known as SEA. This company’s employees are the ones processing the com-
pensation claims of sick workers.

What we’ve found should make Congress think twice about forking over more
money to the Energy Department, especially without any guarantees that things
will get better.

Mr. Chairman, I want to note that the Navy and SEA don’t want these numbers
to come out. They stamped the words “Business Confidential” and “Proprietary” in
big red letters all over these invoices.

Sometimes people in government, and the contractors who feed from Uncle Sam’s
trough, forget who they are working for. They're working for the tax-payers, not
themselves. And they should not be trying to hide the way they’re using tax-payer
money.

First, even the way this contract was granted is suspicious. The Energy Depart-
ment circumvented competitive contracting and went straight to the Navy, where
SEA was already working.

I don’t see any accountability in the flow of funds on this program. So far, $16.7
million!! in tax-payer money has flowed into SEA coffers to process these claims,
and 1112) to $18 million is authorized for the contract that expires in December of this
year.

Shitp:/ /www.dol.gov [ esa/regs [ compliance | owcp [ eeoicp | WeeklyStats.htm

52,625 claims filed, with a final decision for 27,564 (11,769 approved plus 15,795 denied).

7hitp: | [www.dol.gov | esa / regs | compliance | owcp | eeoicp | WeeklyStats.htm

$782,306,005 in compensation paid for 10,503 payments (some payments split between sur-
vivors).

8Page 18 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan. The Energy Department is seeking $33.3 million in FY04 appropriations transfer
plus $43 million for its FY05 request, totaling $77.3 million, or $77 million.

9Page 8 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan.

10Page 4 of attachment accompanying April 7, 2003 letter from Energy Department in re-
sponse to March 31, 2003 letter from Sen. Grassley (attached).

11Page 4 of attachment accompanying April 7, 2003 letter from Energy Department in re-
sponse to March 31, 2003 letter from Sen. Grassley (attached).

12Determination and Findings for Interagency Agreement between the Energy Department
and the Navy’s Error! Main Document Only.Space and Naval Warfare, Information Technology
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And there’s no end in sight to blowing this money—the Energy Department and
the Navy can fork over more money at any time, like they have been doing for two
years.

SEA is charging exorbitant amounts of money for questionable results. In fact, the
Energy Department is paying SEA about twice as much as it costs for the same
work at the Labor Department.

I've analyzed SEA and Energy Department documents so I can compare job duties
with the Labor Department. This is comparing apples to apples.

According to company invoices through the end of last year, the lowest paid posi-
tion at SEA bills the government at a rate of $36.09 an hour—that comes out to
$72,180 a year.13

That’s a lot of money for someone who makes copies, sends faxes and puts files
in filing cabinets.

In my office, that’s what interns do, and most of them do it for free.

SEA uses the title “Records Analyst” or “Mail Room” for these duties.

At the Labor Department, the people who do these jobs would be GS-6, at the
most. They make about $16.16 an hour, and if you count generous benefits at 40
percent, that’s $22.62 an hour, or $33,000 a year.14

Remember, the contractor is billing $72,000 a year for the same duties.

The people who do the bulk of the case preparation work at SEA are the nurses
who examine the compensation claims and get them ready for the physicians to
make a decision.

SEA is billing the government $90.51 an hour for nurse’s work, or about $181,000
a year.15

But their counterparts at the Labor Department are GS-12, and cost less than
half that amount: $44 an hour, or about $93,000 a year.16

The highest-paid SEA official on this project is Richard Cutshaw, the program
manager. Now I'm sure Mr. Cutshaw is a nice fellow, but SEA is billing $200.64
an hour for his time.17?

Let me be clear so there’s no confusion—I said $200.64 per hour.

That comes out to $401,280 a year!18

Mr. Cutshaw costs the tax-payers more than the salaries of Energy Secretary
Abraham and Labor Secretary Chao combined. He costs more money than the Vice
President, and SEA charges just a bit more for his work than the salary of Presi-
dent George W. Bush.

Mr. Cutshaw’s counterpart at the Labor Department would be a GS-14 District
Director, who costs about $135,000, including fringes.1®

Only in a government contract can people make so much money and perform so
poorly. If this were the private sector, these people would get canned and be out
on the street.

Yet SEA hires lobbyists to influence Congress to let the company keep this lucra-
tive contract.

Now SEA says that the average hourly wage is $60 an hour, but that’s mis-
leading.20

That is not comparing apples and apples. That figure overlooks the employees at
the Labor Department who are doing the same work, with equivalent knowledge
skills and ability. When analyzing costs, you have to compare apples and apples,
not apples with every kind of possible fruit.21

Now we know how much the Labor Department folks are getting paid, but we
don’t know how much SEA employees are getting paid. We only know how much
the company is billing the taxpayers for their work.

Sen. Murkowski and I asked SEA for information on how much it is paying the
employees in this program. We want to figure out the margins to see how much
SEA is profiting from this arrangement.

Well, last week, the CEO of the company wrote me a letter saying he won’t tell.

Center (SITC) provided in Energy Department response, dated February 10, 2004, to December

22, 2003 letter from Senators Grassley and Murkowski (attached).
13 See “Navy SITC chart for SEA billing” spreadsheet (attached).
14 See attached spreadsheet comparison by Sen. Grassley’s staff.
15See “Navy SITC chart for SEA billing” spreadsheet (attached).
16 See attached spreadsheet comparison by Sen. Grassley’s staff.
17See “Navy SITC chart for SEA billing” spreadsheet (attached).
18 See attached spreadsheet comparison by Sen. Grassley’s staff.
19 See attached spreadsheet comparison by Sen. Grassley’s staff.
20 See “Navy SITC chart for SEA billing” spreadsheet (attached).
21 Job description of SEA employees available upon request.
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The excuse is that it will hurt the SEA’s competition with other companies. The
fact is that SEA, which has annual revenues of $200,000,000, didn’t have to compete
for this contract. This contract was handed to the company.

T've seen this kind of cover-up and stonewalling over and over in my years of con-
ducting investigations in the Senate, whether it’s at the Pentagon, the FBI or with
Big Business. It’s the same problem down in New Orleans where SEA is based.

I will be asking the General Accounting Office (GAO) to conduct a broad inves-
tigation into how SEA got this contract. I will also ask GAO to analyze the mys-
terious way that SEA, the Energy Department and the Navy are managing this con-
tract.

That’s not all.

SEA has spent almost $5 million on a computer system.22 When this system went
operational, it did not do what it needed to do, according to the GAO and an Energy
Department consultant.

This consultant, the Hays Group, said the department could have bought off-the-
shelf software for $50,000.23 So it looks like they built a system with a square
wheel, and when they found out it doesn’t roll, they spent millions to customize it.

I just don’t buy the excuse that it had to reinvent the wheel by building a soft-
ware system from the ground up.

To the Energy Department’s credit, there is some progress. After ramping up for
several years, The Energy Department is now moving cases up to the door-step of
the physicians panels for a final decision at a pretty good rate of about 110 per
week.24

But that just doesn’t cut it. The department admits that this rate only keeps up
with the influx of new claims coming in the door.2> And now the bottle-neck looks
like it will move from claims processing to the panels of physicians.

Even here, the Department is changing its own report card. In March of 2003,
the Department told Congress it could move 100 claims per week through the physi-
cians panels by August of 2003. Now, the department says it is moving at least 100
claims a week up to the physicians panel.26

That’s a huge difference. For a nuclear weapons plant worker, it means you have
a decision on your claim, or you're still waiting for a decision.

To explain this discrepancy, the department wrote me a letter that says, quote,
“DOE has refined the framework it uses to measure performance.”2?

Well, the only performance measure that counts is helping sick workers, and the
Energy Department just can’t measure up.

Now the Energy Department has a new plan called “The Path Forward.” The plan
assumes that if Congress gives the Department another $76 million, then 15,000
claims will move through the physicians panels in one year. That’s about 310 claims
per week.28

Is this a claim we can believe? If past performance is any indicator, I just don’t
buy it.

The department has moved claims through the physicians panels at a rate of four
claims a week over the past 18 months.29 And they have not requested medical

22 Attached chart accompanying March 24, 2004 letter from the Energy Department in re-
sponse to December 22, 2003 letter of Senators Grassley and Murkowski.

23 http:/ [ tis.eh.doe.gov | advocacy | haysReport eeoicpa 111403.pdf

Page 16 (18 of 30 in pdf format) of “EEOICPA Program Process Enhancements and Efficiency
Improvements,” commonly known as the Hays Report, November 14, 2003.

24Page 5 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan.

25Page 7 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan.

26 Pages 7 and 8 of Energy Department response, dated February 10, 2004, to December 22,
2003 letter from Senators Grassley and Murkowski.

27Pages 7 and 8 of Energy Department response, dated February 10, 2004, to December 22,
2003 letter from Senators Grassley and Murkowski.

28 Page 9 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan.

29The Energy Department commenced claims processing after publishing a final rule on Au-
gust 14, 2002, 19 and a half months ago, or 84 weeks. 372 processed claims divided by 84 weeks
equals 4.42 claims, or 4 claims, per week.
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records for almost two-thirds of the claims: only 8,950 request have been made for
more than 22,000 claims.3°

But let’s pretend for a moment that the Energy Department gets the money it
wants, and then all of a sudden figures out what it’s doing and really starts moving
these claims.

I'll be the first to congratulate them, but there’s one problem—there is no one to
pay valid claims to the workers at an unknown number of sites. A substantial num-
ber of claims will not be paid, and the Energy Department can’t give Congress a
good estimate.

In my state of Iowa, no one who worked at the Army Ammunition Plant will have
a valid claim paid. That’s right, Zero. Because there is no willing payer.3! I don’t
think the Energy Department’s Path Forward plan is going to take us anywhere but
in circles. It’s a blind alley for workers in Iowa and many other states.

I think the Energy Department has tried to pretend this willing payer problem
is not looming on the horizon. Well, the problem is almost on top of us, and sticking
your head in the sand only means the problem going to hit you in the back-side.

The Energy Department’s plan says the solution to the willing payer problem is
to hire someone to do a study. This is kicking the can down the road, not a path
forward.

Mr. Chairman, we need legislation to fix this program.

We also need to decide if we want to pay twice as much money as we need to.
Should we be patient and let the Energy Department and its contractor continue
to learn on the job, while sick workers die off?

Or do we turn this program over to experienced professionals at the Labor De-
partment and charge them with the responsibility to pay the claims?

The Energy Department needs to be a cooperative partner with Congress and the
Labor Department to come up with an immediate solution to this problem.

Last year, the Energy Department fought against a proposal to send this program
to the Labor Department. And it’s still hiding internal documents about its efforts,
refusing to turn them over.

The Energy Department has to stop thinking about protecting its turf, or its con-
tractor’s pocketbook, and think about what’s really important—the workers who put
their lives on the line.

I'm also going to put the Office of Management and Budget on notice that the ad-
ministration needs to work with us to come up with a plan very quickly to address
all the problems in this program.

If not, I think that we in Congress are getting so fed up that we will just have
to move forward with our own plan.

The Senate has already put the administration on notice that these problems need
to be fixed soon.

Along with 15 other co-sponsors, I authored a bipartisan Senate resolution on this
issue. During the budget debate this month, the Senate unanimously passed the
resolution, which called for improvements in the program in four areas.

First, claims should be promptly, equitably, and efficiently compensated. Second,
Changes should be made to the Energy Employees Occupational Illness Compensa-
tion Program Act to improve claims processing and review by physicians panels to
ensure cost-effective and efficient consideration and determination of workers’
claims. Third, Changes should be made to the program to provide for membership
in additional special exposure cohorts. Fourth, a plan must be made at the earliest
opportunity to effectively resolve the issues dealing with a lack of a willing payer.

We can’t afford to wait around any longer. This problem is not going to go away,
but the patriots who served on the home-front of the Cold War are dying off. We
need to do what we can to help as many as we can before it’s too late.

One more point, Mr. Chairman.

As members of this committee may or may not know, the Department of Energy
decided to send up proposed legislation to amend Part D of the act last night at
6:05 p.m.

This proposal focuses on the problems at the physicians panels. I'm not going to
get into the merits of this proposal, except that some of this is common sense, so
you have to wonder why it’s taken so long for the Energy Department to figure this
out.

30Page 2 of “EEOICPA Part D Path Forward: The Department of Energy’s Plan to Eliminate
the Entire Backlog of Applications by the end of 2006,” commonly referred to as the Path For-
ward plan.

31Page 4 of attachment accompanying April 7, 2003 letter from Energy Department in re-
sponse to March 31, 2003 letter from Sen. Grassley (attached).
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Specifically, the Energy Department has been telling me since last summer that
the physicians panels were the root of the 20,000 case backlog.

This is a bit disingenuous, since the department had not even processed enough
claims to keep a small number of doctors busy. There was no backlog at the physi-
cians panels. But that’s what they told me over 8 months ago. Eight months ago,
they recognized this problem, and last night at the 11th hour before this hearing,
the department somehow comes up with detailed, proposed legislation to address
this issue.

The timing is highly suspicious.

Rest assured, 'm not going to wait another eight months for a solution that re-
solves the issues with regard to a lack of a willing payer.

Mr. Chairman, members of the committee, thank you very much for an oppor-
tunity to testify.

Mr. Chairman, I have Finance Committee duties to attend to, so I cannot stay
for questions. And I thank you for holding this hearing.

Senator BUNNING. Thank you, Senator Grassley. I appreciate
your participation and couldn’t agree with you more. Senator Cant-
well, would you like an opening statement at this time?

OPENING STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman. I see the ranking
member is here.

Senator BUNNING. He’s already given his.

Senator CANTWELL. Thank you, Mr. Chairman, and thank you
for holding this important hearing and I want to personally thank
you for the leadership that you as an individual have shown on this
issue and your willingness to tackle the tough issues associated
with the Employee Occupation Illness Compensation Program. I
would also like to recognize the efforts of other members of the
committee, Senator Bingaman, and obviously Senator Grassley,
who just spoke, who were instrumental in putting this program
into place as part of the fiscal year 2001 Defense budget authoriza-
tion.

At the time, Congress recognized that the Federal Government
must play a long overdue role in its debt to those citizens who have
been made sick and many of them fatally ill from the work at the
Nation’s nuclear weapons complex. For too long we failed to recog-
nize the contributions of these workers and the service that they
did on the cold war and the work that they did on my state at the
Hanford Nuclear Reservation.

The workers at the Hanford site and other sites, as many of my
colleagues have said, are patriotic Americans. Theyre proud of
their service and they were proud to defend our freedoms and our
way of life. However, many nuclear weapons workers were un-
aware of the hazards they faced. For many decades, the Federal
Government had endeavored to keep these hazards a secret and
the Energy Employees Occupation Illness Act was an effort to
make sure that many decades of wrong efforts were actually put
in the right direction by passing those programs, and I think it was
an incredible achievement.

But the bottom line is that 3% years later we are left with the
question of whether the intent of this act is being fulfilled and why
the program is failing in the minds of many of the terminally ill
workers and their families who need our help. Mr. Chairman,
today we're going to talk about a lot of the intricacies associated
with the program’s administrations and its bottlenecks, but we can-
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not forget that this problem has a human face, and I have met with
many of those people from Richland, Washington who are the sur-
vivors or the families of those individuals, and these are people
who cannot wait any longer. They are people who are sick and in
need of expensive medical treatment. They are dying, and others
in their family have seen them waste away from the illnesses that
were caused during this.

So I want to make sure that today while we talk about this, that
we also talk about what we’re going to do to immediately help
these individuals. Take, for example, the case of Shirley Mattheny.
Shirley worked at the Hanford site for 20 years as a secretary. She
began her job in a building that was subsequently closed down due
to contamination and then later reopened and then later closed
again. DOE did not tell her and any of the other workers in that
building of the potential hazard that they faced working in that fa-
cility. Today, Shirley has eight tumors and lung cancer. She filed
her claim almost 2 years ago through the Department of Labor.
Her case was referred to NIOSH, and while she has medical and
work history records, most of the information that has been in-
cluded was redacted and she told me that she checks in with
NIOSH once a month, but every time she is told that her case will
take more time to process.

There are other individuals that—their stories I'm sure, Mr.
Chairman, could baffle this committee, and it’s unfortunate that we
have not had an opportunity to hear from some of those individ-
uals, because they are spending their time proving that they
worked at Hanford, proving that they actually did the basis of the
work at Hanford; they actually had to prove their exposure. And,
Mr. Chairman, I would like to submit for the record copies of some
of the information that various constituents of mine have gotten
from DOE and the various contractors in their record files. Some
of them are just calendars with circles on them. Some of them have
information with big letters, withdrawn written across it. Some of
them are copies of documents that say, no information.

And when you look through these, I said to my staff, I can’t un-
derstand what this means, there’s no information here, and that’s
the point. That’s what many of these individuals get back is no in-
formation, and that is the basis by which they are supposed to
prove their case.

Now, I'd ask my colleagues to think about this. We have another
Federal program that didn’t work this way. Under the Agent Or-
ange Act of 1991 and related legislation, the Federal Government
acknowledged that about 20 million gallons of toxic herbicides were
used in Vietnam conflict between 1962 and 1971. And under that
law, veterans who served in Vietnam between 1962 and 1975 or
visited Vietnam even briefly and have illnesses associated with
Agent Orange are presumed to have been exposed. These individ-
uals are thus qualified to receive health care services and disabil-
ities compensation through the Veterans Administration.

Are these workers of the nuclear complex any less patriotic? Are
they any less deserving that they have to prove their case? We did
not make the veterans of the Vietnam War reconstruct flight pat-
terns of military aircraft, tell us where the herbicides were de-
ployed. We did not make them provide the certain vicinity that
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they were at at the time that those herbicides were used. We recog-
nized that they had an impossible task and we created a program
to compensate these individuals.

Yet the way the current Energy Employee Program is con-
structed and implemented, that is exactly what we are asking the
cold warriors to do, to go to some enormous task where documents
don’t exist and determine what their exposure to radiation and
toxic chemicals were at DOE’s sites is just a task that is almost
impossible to complete.

And let’s not forget that this challenge is being made more com-
plicated by careers that in my cases span decades of an employ-
ment at the Hanford Nuclear Reservation, which I'm sure some of
my colleagues don’t even realize is about the size of the State of
Rhode Island. People don’t even know in some of these facilities,
the various contractors and their records and their process and
their patterns, and that is why I think it is critically important
that members of this committee join together to work on new legis-
lation that is so important to help these individuals get the com-
pensation that they deserve.

In my view, new legislation should reflect a number of key prior-
ities. First, none of the proposals that I have seen to date suggest
that DOE is equipped to handle a workers’ compensation program
or assist in program as outlined in the original act. For that rea-
son, I have supported Senator Grassley and Senator Murkowski’s
pr(])oposal to shift the entirety of this program to the Department of
Labor.

Second, we need to identify a solution to the fact that there are
about 35 to 40 percent of the compensation claims where there are
no willing payers, and even after doctors have examined the work-
ers and their illnesses caused by them within the nuclear complex,
there are little resources to help them in their medical needs.

And third, we need to create a viable program for creating an ad-
ditional special exposure cohort or assume as we did with Vietnam,
the presumption that these individuals were affected. The fact that
we created this act in 2000/2001 and yet we have not really seen
the continuation of these special exposure cohorts to make it easier
for people to show what their exposure has been, has been the big-
gest disappointment of this program.

So all this information is crucial to establishing the backlog and
the backlog that NIOSH really never came up with when it was
charged with saying, okay, go back and look at the individual expo-
sures in these areas and come up with a framework. We failed to
do that, and I know some of my colleagues have been critical of
that as well.

So, Mr. Chairman, while we’re here today to discuss the changes
to the program, I want to emphasize how urgent it is that we come
up with a solution now, that these workers and ex-workers can no
longer continue. I want to make additional comments about the
IG’s investigation into some of the mishandling and misreporting
of data that is just prolonging this issue, but I will submit that to
the record, and thank you and my colleagues for paying such im-
portant attention to an issue that does matter to the lives of indi-
viduals in Washington State.

[The prepared statement of Senator Cantwell follows:]
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PREPARED STATEMENT OF HON. MARIA CANTWELL, U.S. SENATOR
FrOM WASHINGTON

Thank you, Mr. Chairman, for holding this important hearing today. I would like
to thank you for your leadership on this issue, and your willingness to tackle the
difficulties associated with the Energy Employees Occupational Illness Compensa-
tion Program.

I would also like to recognize the efforts of other members of this Committee, no-
tably Senators Bingaman and Bunning, who were instrumental in putting this pro-
gram in place, as part of the Fiscal Year 2001 Defense Authorization bill. At that
time, Congress recognized that the federal government must pay a long-overdue
debt to those citizens made sick—many of them fatally—from their work within our
nation’s nuclear weapons complex. For too long, we failed to recognize the contribu-
tions of these workers and their service on the front lines of the Cold War, here
on our nation’s own shores-at sites such as the Hanford Nuclear Reservation in my
home State of Washington.

The workers at Hanford and other production sites are patriotic Americans. They
are proud of their service to defend our freedoms and way of life.

However, many nuclear weapons workers were unaware of the hazards they
faced. For many decades, the federal government had endeavored to keep these haz-
ards secret. The Energy Employees Occupational Illness Compensation Program Act
was an effort to right many decades’ worth of wrongs, and its passage—the first
such program in about 30 years—was an outstanding achievement.

Three and a half years later, however, we are left to question whether the intent
of the Act is being fulfilled—and why the program is failing in the minds of many
of the terminally ill workers and families who need this help.

Mr. Chairman, today we’re going to talk about a lot of the intricacies associated
with the program’s administration and its bureaucratic bottlenecks. But we cannot
forget this problem’s human face. This past Saturday, I went to Richland, Wash-
ington, and I met with more than 30 former Hanford workers or in some cases, their
survivors. These people cannot wait any longer. These people are sick and in need
of expensive medical treatment; some of them are dying; others have seen their fam-
ily members waste away from illnesses they believe were caused by their contribu-
tions to this nation’s Cold War efforts.

Many of the people I spoke with were in their 70s and 80s, are being treated for
cancer, and filed claims two or three years ago. None of the claims have been an-
swered. The people I spoke with haven’t received a dime. Meanwhile, they are over-
burdened with expensive medical bills, excessive paperwork, and little hope.

Back in 1999, when then-Energy Secretary Bill Richardson announced that the
government would cease challenging the compensation claims of former employees
who got sick from exposure to radioactive and toxic materials, he said that DOE
would no longer stand for “Department of Excuses.” Unfortunately, excuses are the
only thing many of these former Hanford workers have received. And I don’t believe
we have time for any more.

Take, for example, the cases of Shirley and Jack Mattheny. Shirley worked at the
Hanford site for 20 years, as a Secretary. She began her job in a building that was
subsequently closed due to contamination—the building was re-opened, then later
closed yet again. DOE did not tell her or any of the other workers there of the po-
tential hazards they faced. Today, Shirley has eight tumors and lung cancer. She
filed her claim almost two years ago, through the Department of Labor. Her case
was referred to NIOSH, and while she has medical and work history records, most
of the information included has been redacted. She told me she checks in with
NIOSH once a month, but every time she’s told her case will take about another
two months to process.

Her husband Jack faces a similar situation. He was a sheet metal man at the
Hanford site for forty years—he has cancer and asbestosis and is awaiting an an-
swer on his case. Jack has been given copies of DOE records that supposedly track
his dosage exposures dating back to the late 1940s. I have copies of some of them
right here. As my colleagues and today’s witnesses can see, some of these are
marked “best available copy.” Yet they are illegible, and obviously incomplete. Per-
haps it’s the quality of these reproductions. Perhaps these records were kept in pen-
cil. But for the $74 million of taxpayer money we have poured into the Department
of Energy’s program, I would like to think that DOE could purchase a high-quality
photocopier to help these people out because in the meantime, Jack and Shirley are
trying to cobble together their dosage exposures to support their claims and their
medical bills continue to pile up.

Yet another woman I met with last weekend reported that she has been trying
to file a claim for her deceased husband. For months, DOE refused to acknowledge
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that her husband had been employed at the Hanford site—until she finally un-
earthed some pay stubs to prove it.

And just yesterday, my office heard from a gentleman who is trying to help his
now-deceased brother’s family file a claim through this program. He filed with the
Department of Labor, and the case was subsequently referred to NIOSH. He called
recently to check in on the claim’s status, and it became obvious that something was
horribly awry. Possibly due to a spelling error in the name of the contractor, he dis-
covered that—based on information from DOE—NIOSH was trying to reconstruct
his brother’s dosage exposures at Hanford for a period of time when his brother was
actually working in Alaska. And as it turns out, the supposed-Hanford contractor
had never even operated in the State of Washington.

I listen to these stories and I have to wonder about why it is the federal govern-
ment is placing the burden of proof on these sick workers and their families. Based
on what I know about DOE’s record-keeping—and the records I have seen from
these constituents, which contain more black ink than actual information—these
people face an impossible task.

We have other federal programs that don’t work this way. For example, under the
Agent Orange Act of 1991 and related legislation, the federal government has ac-
knowledged that about 20 million gallons of toxic herbicides were used in the Viet-
nam conflict between 1962 and 1971. Under the law, veterans who served in Viet-
nam between 1962 and 1975—or visited Vietnam even briefly—and have illnesses
associated with Agent Orange are presumed to have been exposed. These individ-
uals are thus qualified to receive health care services and disability compensation
through the Veterans Administration.

We do not make these veterans reconstruct flight patterns of the military aircraft
that deployed these herbicides to defoliate trees and remove cover for our foes. We
do not made them prove that they were in a certain vicinity on a given day when
these herbicides were used. And that is right and that is fair—because we have rec-
ognized that would be an impossible task for any individual veteran, and that these
men and women deserve medical care and compensation for their service to this na-
tion.

Yet, with the way the current energy employees program is structured and imple-
mented, this is exactly what we are asking our Cold Warriors to do. The task they
confront in documenting exposures to radiation and toxic chemicals at DOE sites is
equivalent to asking them to reconstitute flight patterns and combat deployments.
And let’s not forget that this challenge is made more complicated by careers that
in many cases spanned decades, in the employment of multiple DOE contractors,
on sites as sprawling as Hanford—which, for my colleagues reference, is about the
size of the State of Rhode Island.

Our Cold War veterans are not being treated fairly. And that’s why I'm pleased
that there seems to be the will among a number of members of this committee to
work on legislation to help get these workers the compensation they need and so
richly deserve. In my view, this legislation should reflect a number of key priority
items:

e First, none of the proposals I've seen to date suggest that DOE is equipped to
handle a workers compensation or assistance program, as outlined in the origi-
nal act. For that reason, I have supported—and continue to support—Sen.
Grassley and Sen. Murkowski’s proposal to shift the entirety of this program
to the Department of Labor.

e Next, we need to identify a solution to the fact that there is no willing payer
for perhaps as many as 35 percent to 40 percent of the compensation claims
filed under this program, even after doctors have determined that a worker’s
illness was caused by work within the nuclear weapons complex.

e Third, we need to create a viable policy for creating additional Special Exposure
Cohorts (SECs). There are far fewer barriers to compensation for individuals
who are included in these SECs, but we have yet to see the agencies involved
take the steps necessary to put in place a fair process. For example, the Depart-
ment of Health and Human Services has failed to finalize the rules by which
additional classes of employees could petition for inclusion in Special Exposure
Cohorts. Likewise, it appears that the state of DOE’s own records—on which
NIOSH’s subsequent dosage reconstructions must rely—are in a state of com-
plete disarray. It seems to me that one of the first steps the Department of En-
ergy should have taken when this program began was to complete profiles of
each of the sites, to catalogue the hazards and critical incidents that these
workers may have faced depending on the type and timeframe of their employ-
ment. In addition, these profiles would give us a better idea of what data no
longer exist.
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I understand that Sen. Clinton inserted a provision in the Fiscal Year 2004 De-
fense Authorization bill, requesting a study from NIOSH on the state of these
data and records. I will be interested to hear today how that report is pro-
gressing.

All of this information is crucial to establishing additional SECs, which would
cut down on the obvious backlog that is accumulating in the NIOSH dose recon-
struction process and break down the barriers for these sick workers. We can
and must do this more efficiently. Yet, if DOE and HHS are unwilling to take
these steps on their own, Congress should direct them to do so.

e Fourth, we should—based on sound science—take a hard look at adding addi-
tional illnesses to the list of those covered in the original legislation, such as
beryllium-induced lung cancer.

e And lastly, I believe we must establish an ombudsman to help advocate for
these workers, oversee the complicated multi-agency process this program re-
quires, and be held accountable to Congress.

These are steps on which I think we can come to a bipartisan consensus—and
steps that will help these Cold War veterans get the help they deserve. So I look
forward to working with my colleagues on development of this legislation.

But Mr. Chairman, while we are here today to discuss compensation for those
who in decade’s past were put in harm’s way at our nuclear weapons production
sites, we cannot forget about today’s workers, who are cleaning up the Cold War’s
legacy. I will not for one second minimize the unprecedented science and engineer-
ing challenges associated with cleanup of DOE sites such as Hanford. But I also
have to believe—actually, I must insist—that we will heed the lessons we’ve learned
over the past 50 years about worker health and safety.

As most of my colleagues are aware, The Washington Post this weekend reported
on a draft audit conducted by the Department of Energy’s Inspector General, which
suggests that DOE has maintained “inaccurate and incomplete accident and injury
data” at nuclear cleanup sites including Hanford. Further, the audit concluded that
“some of the department’s safety-performance statistics were overstated—that is,
performance had been reported to be better than it actually was.”

Now, I understand that this audit is still in its draft form, and DOE has yet to
conclude its official review of the findings. However, I have to say that I find these
conclusions very troubling. I am especially troubled, because this is a time of great
concern about an intensifying pattern of worker exposures to vapors emanating from
Hanford’s 177 underground tanks. These tanks hold a witches’ brew of high-level
radioactive and chemical wastes—possibly the most hazardous combination of sub-
stances in the DOE complex. Over just the past two weeks, eleven workers have
reported exposures to vapors or odors and much of the work at the tank farms was
shut down last Thursday.

I am glad that DOE and the contractor at the tank farm announced on Friday
some interim precautions and a safety evaluation of expanded scope. But as far as
I know, no is sure why these vapor exposures are happening. What’s more, there
does not seem to be general agreement regarding their seriousness, medical con-
sequences or the long-term precautionary steps that should be taken to protect these
workers.

At this moment, there are also at least three different investigations going on at
the Hanford site. The DOE Office of Independent Oversight and Safety Assurance,
DOE Inspector General and the Washington state Attorney General are reviewing
a number of issues related to these tank vapor exposures, as well as the way work-
ers’ medical records have been treated at Hanford. Similarly, I understand that rep-
resentatives of NIOSH were on site earlier this month to evaluate worker hazards
at the Hanford tank farm.

Mr. Chairman, late last month—when Secretary Abraham instituted the DOE in-
vestigations into these matters—I requested that this Committee hold hearings on
the current state of worker safety at these cleanup sites. I would like to thank Sens.
Bingaman and Smith for also supporting this request, and ask that you consider
scheduling such a hearing as soon as possible.

I would say to my colleagues—as well as Under Secretary Card, who is here
today—that I was dismayed by the Department’s response to this weekend’s Wash-
ington Post story regarding the IG’s audit, when a DOE spokesman dismissed con-
cerns about some of these issues as “political potshots.” Nothing could be further
from the truth.

Ensuring that the systems are in place to protect those who are today hard at
work at DOE cleanup sites is not about politics. Rather, this is about making sure
that, 20 or 30 years from now, our successors are not sitting at a hearing similar
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to this one, trying to figure out how to compensate workers injured or made sick
during the cleanup process.

This is about learning the lessons of the past—that these workers are not an ex-
pendable commodity; that it’s in the federal government’s best interest to look out
for their health and safety. Out of respect for the last generation of workers put in
harm’s way, the federal government must not make the same mistakes again.

Again, Mr. Chairman, I thank you for holding this important hearing and look
forward to the testimony of our witnesses.

Senator BUNNING. Your whole statement will be submitted for
the record. Now we will have the second panel, Mr. Robert Card,
Under Secretary of Energy. Mr. Card, you can begin at any time
you’re ready.

STATEMENT OF ROBERT G. CARD, UNDER SECRETARY,
DEPARTMENT OF ENERGY

Mr. CARD. Mr. Chairman, thank you. I'm going to call your atten-
tion just to briefly summarize my testimony to the charts that are
displayed here and I'll be brief. You can see from the first chart on
case processing that our case preparation for the physician panels
has

Senator BUNNING. Sir, we cannot see the charts.

Mr. CARD. Okay.

Senator BUNNING. So you better put them out so we can see
what they’re talking about.

Mr. CARD. We have handouts, don’t we?

Senator BUNNING. That’s better. At least I can see it now.

Mr. CARD. Can you see it now?

Senator BUNNING. Okay.

Mr. Card. Okay. And we will get you copies of these. Sorry. 1
thought you had them already. So you can see from this first chart
on case processing that our case preparation for the physician pan-
els has dramatically improved. This was enabled principally by the
funding boost we received last fall just before the November hear-
ing, and you can see a note there in the line representing when
that happened.

Note that in the last 6 months we’ve processed nearly five times
as many cases as in the previous 13 months. But as I said in the
last hearing, this was not good enough, and you’ll see that we have
a plan to do more with your help by relieving funding constraints.

The next chart on physicians panel throughput shows that we’ve
made significant improvements to the processing in processing
cases through the physician panels as well. This was achieved by
bringing physicians together full time during temporary leave,
often vacation, from their jobs. As I noted in the last hearing, the
physicians only work part-time as part of the legislative fix we're
going to be proposing.

This took us from 2.6 physician FTEs, full-time equivalents, to
9.8 FTEs, which is all we’'ve managed to obtain from the 160 physi-
cian pool provided by NIOSH. Current statutory constraints make
significantly increasing physician availability from this point near-
ly impossible, although we've recently revised our rule to gain sub-
stantially more productivity from these limited physician hours
available and NIOSH, as you’ll hear later, has significantly stepped
up their recruiting efforts.
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Next chart. While not nearly fast enough, this increase gives us
confidence that we know how to process an adequate number of
cases if we're able to reduce constraints on physician availability.

This last chart on our backlog elimination plan shows our plan
to eliminate the entire backlog through the physician panels by the
end of 2006. This includes working off more than 10,000 additional
cases that we expect to receive between now and then. We're con-
fident that we can achieve this plan provided that, first, Congress
approves both the January funds reprogramming request for fiscal
year 2004 and the President’s February request for fiscal year
2005, and second, Congress enacts the legislation for the physicians
panels that we sent to them yesterday.

We are pleased that the American College of Occupational and
Environmental Medicine has endorsed our proposal. And with that,
I look forward to your comments and questions.

Thank you.

[The prepared statement of Mr. Card follows:]

PREPARED STATEMENT OF ROBERT G. CARD, UNDER SECRETARY,
DEPARTMENT OF ENERGY

Mr. Chairman and distinguished members of the Committee, thank you for the
opportunity to testify about the Department of Energy’s (DOE) refocused effort and
progress made towards carrying out Part D of the Energy Employees Occupation I1-
ness Compensation Program Act of 2000 (EEOICPA).

Since my last appearance in front of this committee on November 21, 2003, the
Department of Energy has made substantial improvements in processing Part D ap-
plications. In just the last six months, application development increased from 130
per month to 475 per month, more than a 350% improvement, and DOE has main-
tained an average development rate of more than 100 per week since November
2003; average final Physician Panel determinations increased from seven per month
to almost 120 per month, more than a 1,700% improvement; the number of back-
logged cases that were still awaiting initial processing has been slashed by more
than 3,500 applications, a 25% reduction. I would also like to draw particular atten-
tion to OMB Director Bolten’s letter of November 6th, 2003, where he stated that
the Department had committed to developing to the Physicians Panels 25% of the
then 15,000 application backlog within six months of receiving the full FY04 appro-
priations, including approval of DOE’s appropriations transfer request. That equates
to 3,750 applications developed for the Physicians Panel. To date, although we still
have not received Congressional concurrence on the FY04 appropriations transfer
request, we have developed over 1,800 applications for the Physicians Panel. Re-
gardless of this short-term goal, we want to eliminate the entire backlog, through
the Physicians Panels, by the end of 2006.

Even though we have made these improvements and are moving forward to en-
tirely eliminate the backlog of applications, we know much more needs to be done.
Mr. Chairman, we have shown we can improve our performance, and we have the
plan to improve it even more. But we need your help.

Since my last appearance, the Department executed a top-to-bottom review of the
Part D process, and developed a comprehensive plan to eliminate the backlog of ap-
plications by the end of 2006. To achieve that, we recently issued an Interim Final
Rule revising our Physicians Panels processes that we believe will double the pro-
duction of our determinations, reprioritized our application processing and deter-
mination order, and implemented scores of process improvements recommended by
the Department of Labor, the National Institute of Occupational Safety and Health,
the General Accounting Office, the Hays Group, the Workers Advocacy Advisory
Committee, outside organizations, and Members of Congress. But we need legisla-
tion and more resources in order to fully execute this plan.

The Department’s plan is aggressive, and is based upon the fastest possible hiring
of physicians to review applications and render determinations. We believe that will
be the biggest challenge in this plan, but also believe it is achievable with your help.
As T stated earlier, it is a four part plan that includes legislative, regulatory, proce-
dural and budgetary changes.

Legislative Changes. Yesterday the Secretary transmitted to Congress a legislative
proposal to remove impediments to our ability to process applications. First, it



24

would eliminate the statutory pay cap. The pay level set in EEOICPA Part D only
allows the Department to pay Panel physicians $69 per hour, when the average con-
sulting rate for occupational medicine physicians is $130 to $150 per hour. Because
of the pay cap, the 167 part-time physicians work an average of three hours per
month, and are the equivalent of fewer than three full-time physicians. When we
are able to establish temporary full-time panels, we are able to raise that FTE rate
to almost 10, but maintaining those full-time panels is very difficult given the rel-
atively low-pay. In fact, almost 20 physicians have refused to participate further in
the process because it does not make financial sense for them to do so.

Second, the legislative proposal would expand the hiring authority for these Panel
physicians. EEOICPA currently limits the Department to hiring Panel Physicians
as intermittent or temporary experts, a status which limits them to six months of
work in any year. Considering the heavy case-load ahead of us, we must have the
authority to hire them as federal or contract employees, be able to pay them a mar-
ket rate, and be able to utilize them for the next two-and-half years to eliminate
the backlog.

Third, the legislative proposal would eliminate the requirement that DOE and a
State enter in an agreement before a worker’s application can be processed. We
have no intention of terminating the agreements already in place, but because of
changes in State governments and other considerations, approximately 6% of our
applications are from workers in States that have not entered into an agreement
with DOE. We hope to conclude agreements with those States, but in the meantime
this requirement means that more than 1,200 workers have to wait for DOE-State
agreements to be signed before their applications can proceed to a Physicians Panel
for a determination, an impediment we believe should be removed.

In addition, we are working on an additional legislative proposal that will be for-
warded independently that refines the definition of what is actually a Department
of Energy facility under EEOICPA. Although the findings and Conference Report for
the statute clearly state that the Part D program was established to compensate
DOE and contractor employees who worked in Department of Energy facilities as
part of the nuclear weapons production and testing process, the statute as currently
drafted defines a DOE facility as almost any DOE facility, regardless of any nexus
to nuclear weapons production or testing. Under such a definition, I would be eligi-
ble to apply for benefits under EEOICPA having worked in the Department of Ener-
gy’s Forrestal headquarters building on Independence Avenue. This legislation will
refine the definition of DOE facilities to limit it to those involved in nuclear weap-
ons testing or production, and those in which employees were exposed to a signifi-
cant radiological hazards, such as those facilities in our current Federal Register
list. We will specifically draft it so that no facility currently listed on the Facilities
List will have to be taken off the list.

Regulatory Changes. On March 17th, 2004, I signed an Interim Final Rule allow-
ing DOE to use Physician Panels with only one physician instead of three. The origi-
nal rule, based upon the Fernald Physician Panel model, was based on a program
with 200 applicants. With more than 23,000 applicants to date, the Department
needs to utilize its Physician Panels more productively. Considering other federal
compensation programs such as the Department of Veterans Affairs use single phy-
sicians to make their medical determinations, we determined that a single physician
would be suitable here as well. This change will substantially speed up the Physi-
cians Panel review process, delivering determinations to applicants weeks, if not
months, sooner.

Under this Interim Final Rule, if the first physician makes a positive determina-
tion, that is sent forward as a positive determination. If, however, the physician
makes a negative determination, the application is automatically sent to a second
physician for review. If that second physician also makes a negative determination,
then it is sent forward in the process as a negative determination. If that second
physician makes a positive determination, it is sent to a third physician for review.
The sum of the three physicians’ determinations is used as the positive or negative
determination sent forward in the process. No changes are made in this Interim
Final Rule to the Secretary’s review of determinations or to the applicant’s appeal
rights.

DOE’s experience to date is that there have been very few split panel decisions.
As a result, we believe this new process will speed up the processing of applications
without prejudicing applicants. Moreover, this new procedure will reduce the aver-
age number of total physician hours expended on each determination by almost
60%, and the Department will save more than $37 million in physician’s pay be-
tween now and the end of 2006. Without this Rule revision, the Department would
require almost 50% more physicians to process the same number of applications.
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It is because of these productivity improvements that the applicants will also ben-
efit. Given the previous Rule’s requirement that three physicians coordinate their
determinations in person, by phone, or other communications, we believe the new
Rule will reduce to total time an application will spend in the Physician Panel proc-
ess from weeks, even months, to days. This will mean the applicant gets their deter-
mination that much sooner. And just like under the original Rule, every negative
determination requires the concurrence of two physicians.

This Interim Final Rule became effective on March 24, 2004. It could have been
issued as a Direct Final Rule, but given the interest in all aspects of this program,
we decided to invite public comment through an Interim Final Rule process. If mem-
bers of the Committee have additional ideas on how to best operate the Physicians
Panel, I would invite them to comment.

Procedural Changes. When DOE started processing Part D applications, it adopt-
ed a first-in, first-worked prioritization. We now have moved to the front of our
queue those applications where the per-panel deliberation time will be minimal and
there is a strong relationship between activities performed and the associated ail-
ments.

We've specifically done that with claims for exposure to beryllium, silica and as-
bestos, given the strong relationship between these substances, their associated ail-
ments, and their specific use in nuclear weapons production. Similarly, given the
higher standard of causation used in the Part B benefit determination process
(given that Part B actually provides a direct cash benefit), we are moving those Part
D applications where a positive Part B determination has already been made to the
front of the queue as well. Additionally, given that medical benefits are available
in most State workers compensation systems for living applicants; we are moving
applications filed by living applicants ahead of those filed by survivors. Finally,
given that the statute requires us to provide all available information, including
dose reconstructions from relevant Part B applications, we are setting aside those
Part D applications where Part B dose reconstructions are pending. All together,
this reprioritization of the applications should maximize the number of determina-
tions in the immediate timeframe, for the applicants most likely to directly benefit
from a Physician Panels determination.

Finally, we are planning to competitively bid the additional application processing
requirements eliminating the backlog will require. In doing so, the Department will
be able to standardize procedures across the spectrum of operations, integrate the
application development process with the Physician’s Panels, and maximize the
flexibility available to the Department in executing this program as quickly as pos-
sible. Given the corporate knowledge possessed by our current contractor, we antici-
pate their continuing operations at current production rates. Further, given the sub-
stantial improvements implemented in the Case Management System (CMS), we an-
ticipate maintaining that system as well.

Budgetary Changes. On January 30th, 2004, the Secretary requested Congres-
sional approval to transfer $33.3 million of FY04 appropriations to the EEOICPA
program. If approved, these funds will allow the Department to capitalize on the
legislative, regulatory, and procedural changes I've just detailed, as well as to pro-
vide the Department the resources necessary to hire the additional field data collec-
tion workers, application processors, and Panel physicians necessary to eliminate
the backlog by the end of 2006. However, unless these funds are received by the
end of April 2004, the Department will not be able to meet that end of 2006 goal.
In addition, the President requested $43 million in the Administration’s FY05 budg-
et to continue this backlog elimination plan.

I know some of you have raised concerns with these budget requests and the ap-
parent lack of production to date, and the lack of Part D applicants receiving State
workers compensation benefits. But as I discussed in my last appearance before this
Committee, significantly more Part D applications have been filed than originally
anticipated and significant effort and investment has been required to cope with
that larger volume. As a result, the program development costs, akin to initial cap-
ital investment costs, were also substantially greater than DOE originally thought.

As for the operating expenses necessary to execute Part D, and DOFE’s plan to
eliminate the backlog of applications by the end of 2006, the major variable is the
National Institute of Occupational Safety and Health’s (NIOSH) ability to recruit
sufficient physicians in time to meet the determination case load required in this
plan. We have been working closely with NIOSH and professional medical organiza-
tions such as the American College of Occupational and Environmental Medicine
(ACOEM) to develop a plan that provides for a credible physician hiring rate, and
as stated in the letter from ACOEM, the number of physicians we are seeking is
credible, especially at a more competitive pay rate we have proposed.
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But assuming our original physician supply assumptions hold true, we believe it
is wise to take advantage of our ability to significantly ramp up the processing of
applications to the Physicians Panel, even if those Panels cannot immediately accept
them. It makes little sense to not complete this work while we have the opportunity.
It would be unfortunate to have physicians sitting idle because of a lack of applica-
tions ready for review—a situation for which the Department was roundly criticized
at last November’s hearing.

But now we need Congress’ help. We need Congress’ concurrence to the appropria-
tions transfer soon. Every month’s delay in receiving that concurrence is a month’s
delay in achieving our goal of totally eliminating the application backlog. And if we
don’t receive that concurrence by this summer, we will have to stop our field data
collection programs, with layoffs required at the participating DOE sites. If we don’t
receive that concurrence in April, we may have to stop processing Part B employ-
ment verification and NIOSH dose reconstruction data requests in order to devote
our remaining resources to Part D application development. These funds are needed
regardless of any changes Congress may make to the Part D program.

At this point I have discussed our plan to minimize the remaining time for each
applicant to receive a physician’s panel determination and to maximize the willing
payers for those that receive a positive determination. Additionally, we have reex-
amined our ability to support applicants in filing the state workers compensation
claim and have increased our assistance in supporting them completing the claim
submittal. These items together will maximize the benefits of the state workers
compensation process that Part D was intended to address. We are gratified that
the first state benefit has now been paid and we expect to see an increasing number
of payments as the applicant pipeline into the state programs fills up.

However, it needs to be clear that it appears that no causality will be found by
the physician’s panels for many of the applicants and an as yet undetermined per-
centage of the applicants may end up without a willing payer or other solution in
the State program. Further, for those with a willing payer, the causality determina-
tion by the State program and the level of benefit are still not certain.

To provide information on the scope of these issues, DOE has proposed a study
by the National Academies that would commence when sufficient cases have been
through the state program to provide meaningful data regarding the finding of will-
ing payers, the causality determinations and the benefit received. Given the prob-
able several month time period required for a state program determination from the
date of application submittal, we anticipate that it will be the end of the year before
sufficient data are available for this study. While we are aware that many workers
want and deserve answers now, we believe that there is simply not enough informa-
tion available at this time to underpin sound policy decisions.

Many of you have stated your desire a more robust benefit for Part D applicants.
However, regardless of what benefit is provided, or which agency executes the proc-
ess, more medical determinations need to be made, and more data needs to be col-
lected. Regardless of the process used, more money and legislative relief are needed.

The Department of Energy has accelerated application processing considerably
since I last appeared before this Committee. We have conducted a top-to-bottom re-
view of the program and the numerous recommendations provided, implemented
what we can immediately, taken what steps we can in the short term to further ac-
celerate the process, developed a plan to implement additional improvements as the
resources become available, proposed legislation to eliminate impediments to that
plan, and requested the resources to fund it. Although there will invariably be addi-
tional improvements we can and will make, we believe we have a credible plan in
place that can accelerate the process now, and allow for us to accelerate it further
in future. But there’s only so much the Department can do independently. Ulti-
mately, we will need additional resources and statutory changes to the statute to
achieve our goal of eliminating the entire backlog by the end of 2006. And that addi-
tional help can only come from Congress.

I am available to answer the Committee’s questions.

DEPARTMENT OF ENERGY,
Washington, DC, March 29, 2004

Hon. J. DENNIS HASTERT,
Speaker of the House of Representatives, Washington, DC.
Hon. RICHARD B. CHENEY,
President of the Senate, Washington, DC.

DEAR MR. SPEAKER: The purpose of this letter is to submit proposed legislation
to amend Part D of the Energy Employees Occupational Illness Compensation Pro-
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gram Act of 2000 (EEOICPA). The amendments would remove impediments to the
Department of Energy’s (DOE) timely processing of applications submitted to DOE
under Part D. Specifically, the proposed legislation would eliminate the pay cap on
physicians serving on Part D physician panels, eliminate the requirement that these
physicians work on only a temporary or intermittent basis, and eliminate the re-
quirement for agreements between DOE and States.

Part D authorizes DOE to provide assistance to DOE contractor employees in ap-
plying for State workers’ compensation benefits. DOE provides this assistance by
helping workers develop their case files and obtain a determination from a physician
panel as to whether it is at least as likely as not that exposure to a toxic substance
at a DOE facility ,was a significant factor in aggravating, contributing to, or causing
the illness or death of the worker. The preparation of these case files is a multi-
faceted effort that involves gathering employment records, establishing relevant oc-
cupational histories, and collecting medical records.

The current backlog of Part D applications pending at DOE is over 20,000 applica-
tions and growing. A significant factor contributing to this backlog is the inadequate
supply of physicians willing to review applications and make determinations at the
compensation rate allowed by EEOICPA, which limits the physicians pay to approxi-
mately $69 per hour. Physicians with the requisite skills to make EEOICPA deter-
minations normally are paid at a market rate of at least $130 per hour. Further,
the statutory requirement that physicians be retained as temporary or intermittent
consultants or experts limits the availability of physicians who otherwise are capa-
ble and willing to serve on physician panels.

In order to eliminate the backlog of Part D applications and transition to a lower
rate of processing applications, DOE needs a high degree of flexibility. The proposed
legislation provides this flexibility, and would allow DOE to pay physicians at a rate
high enough to attract sufficient numbers of them to do physician panel work.

DOE also is being hindered in the processing of Part D applications by the statu-
tory requirement that DOE enter into an agreement with a State before DOE proc-
esses Part D applications from individuals in the State. We believe these agree-
ments are unnecessary. Nothing in EEOICPA requires a State to be bound by a
physician panel determination nor authorizes DOE to participate in State workers’
compensation proceedings. There is no conflict of interest between DOE and a State
that requires an agreement. Despite this fact, in some instances, because of changes
in State administrations and for other reasons, it has proven difficult to negotiate
agreements with States. In these instances, the requirement for an agreement is
preventing DOE from processing applications from hundreds of applicants.

For these reasons, we urge prompt passage of the enclosed legislative proposal.

The Office of Management and Budget has advised the Department that enact-
ment of this proposal is in accord with the program of the President.

The Administration is working on legislation to refine the definition of the DOE
facility and will provide legislative language in the near future.

Should you have any questions or need additional information concerning this
proposed legislation, please contact Mr. Rick Dearborn, Assistant Secretary, Con-
gressional and Intergovernmental Affairs, at (202) 586-5450.

Sincerely,
SPENCER ABRAHAM,
Secretary of Energy,

[Enclosures.]

A BILL

To improve the efficiency of the Department of Energy’s Energy Employee Occu-
pational Illness

Compensation Program, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

SECTION 1. STATE AGREEMENTS.

Section 3661 of the Energy Employees Occupational Illness Compensation Pro-
gram Act of 2000 (42 U.S.C. 73850) is amended by

(1) in subsection (b), striking “Pursuant to agreements under subsection (a), the”
and inserting “The”;
f’(Z) i:ll subsection (c), striking “provided in an agreement under subsection (a), and
if”; an

(3) in subsection (e), striking “if provided in an agreement under subsection (a)”
and inserting “if a panel has reported a determination under subsection (d)(5)”.
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SEC. 2. PHYSICIANS PANELS.

Section 3661 (d) of the Energy Employees Occupational Illness Compensation Pro-
gram Act of 2000 (42 U.S.C. 73850(d)) is amended by amending paragraph (2) to
read as follows:

“(2) The Secretary of Health and Human Services shall select the individuals to
serve as panel members based on experience and competency in diagnosing occupa-
tional illnesses. The Secretary shall appoint the individuals so selected as panel
members or shall obtain by contract the services of such individuals as panel mem-
bers.”.

Senator BUNNING. Thank you, Mr. Card. As of March 18, the De-
partment of Energy has completed only 4.5 percent of over 2,700
Kentucky workers’ requests for assistance. Eighty-eight percent of
those completed cases were found to be ineligible cases or were
withdrawn. Zero Kentuckians have received any payment for their
claims, zero, out of 2,700.

What is even more troubling than the overall numbers is that
fully 36 percent of Kentuckians claimants, and 44 percent of all
claimants nationwide, have not even yet had work begun on their
claims. After 4 years and over approximately $18 million being
spent on this program, how is this possible?

Mr. CARD. Well, first of all, let me say that in Kentucky I do
note, while we’re not thrilled with the progress in any case, but we
do have a tenfold increase in cases currently in the physicians
panel process compared to the hearing 4 months ago. As I ex-
plained at the hearing last time, there were a number of issues
which hindered in effect the start-up of this program.

One was the—it took us more time than it should have to get the
rule out, which instituted nearly a 2-year delay in the process. And
second, the number and complexity of the applicants far exceeded
our original estimates.

I think if there is good news in that I think we understand the
problem now and have demonstrated that we can connect with it
if we have the right resources and processes.

Senator BUNNING. How can we believe the claims that DOE
makes in its Path Forward documents when the DOE has failed to
meet prior commitments to Congress, and more importantly to the
workers around the country who have been made ill by their DOE
work?

Mr. CARD. I would just say that every commitment that I made
in the November hearing has been exceeded. We committed that
we would try to average 100 cases a week. We've exceed that.
We’ve exceeded our physicians panel estimates.

Senator BUNNING. This law was made in 2000.

Mr. CARD. I understand that, but——

Senator BUNNING. Did you just take over this program?

Mr. CARD. I took over this program approximately 12 months
ago.

Senator BUNNING. Twelve months ago. Who was your prede-
cessor?

Mr. CARD. Predecessor was Assistant Secretary for Environ-
mental Health and Safety, who reports to me.

Senator BUNNING. And is that a she or a he?

Mr. CARD. That’s a she.
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Senator BUNNING. She should be here then to answer the ques-
tions that we would like to ask in relation to the failure of DOE
to fulfill the law.

Mr. CARD. I would be glad to answer questions from that time
because I am familiar with those if you'd like.

Senator BUNNING. Then tell me and explain to me how it took
3 years to get this program up and running.

Mr. CARD. Well, as I said

Senator BUNNING. It took us about 6 months to get the program
through the Congress of the United States with an awful lot of peo-
ple working very hard. It seems to me that the DOE could have
at least in 6 months got a program up and running so that these
people are not dying before they collect their benefits.

Mr. CARD. I understand, Senator, and I certainly understand
your concerns. I would just say this is a case of changing expecta-
tions, as I testified in November. The documents we have from the
origin of this process as we came into office suggested this was a
10-year program. In fact, we will beat that. It suggested that the
applicant expectation might be less than 10,000. It’s now clearly
going to be over 30,000. It took more time than it should have to
come to grips with the changing dynamics of the program, and
frankly the expectations of the constituents.

Senator BUNNING. Mr. Card, in your statement you said that
DOE could just do this job right if it had more time and more
money. Where have we heard that before? From every agency of
the Federal Government. DOE has already squandered the past 4
years and up to $16.7 million. That’s documented. And when the
program director makes more than the President of the United
States of America something is definitely wrong with the program
and the non-bid contract that has been passed out by DOE. Maybe
you can explain that.

Mr. CARD. Yes, I'd like to respond that. First of all, recognizing
the late start and the urgency of getting started, we used what con-
tracting mechanisms were available to us for a quick start. It typi-
cally takes a year or more to procure a full-blown contract, which
would have instituted yet another delay in our program to do that.

So through the Navy we acquired the service of this contractor.
Could you find the chart showing there labor rates? We have ana-
lyzed the labor rates for this contract and think that on an hourly
basis the taxpayer is getting a good deal. It’s yet to be said whether
we're getting a good deal overall because we’re pushing them very
hard once we receive the resources to achieve this new level of per-
formance, by the way, which we expect to bid an additional con-
tract to obtain.

We've analyzed three different support service contractors doing
similar kinds of work for DOE and SEA’s labor, fully loaded labor
rates are less than all of them. We've also analyzed a composite
Federal workforce using the A-76 process, a full-burdened Federal
labor rate just like you would have to do the President of the
United States, because Senator Grassley was talking about cost of
the person’s salary, not cost of providing the labor, which doesn’t
include real estate and a whole bunch of other things that’s com-
mon practice in the consulting industry.
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So while I'm not here to defend whether SEA’s rates are proper,
they certainly are within the competitive range and soon we’ll find
out when we bid for the extra capacity contract.

Senator BUNNING. If in fact the Congress of the United States
continues to allow you to operate this contract.

Mr. CARD. That would be of course your choice.

Senator BUNNING. You bet it will.

Senator Bingaman.

Senator BINGAMAN. Thank you, Mr. Chairman. Mr. Card, we
have a flowchart that tries to describe this process, this claims
process, and I'd like to just have a copy given to you and to each
member of the panel here so that you, if you have any disagree-
ment with it you could tell us, but otherwise it would help explain
my question.

As I understand the broad outline of the law that you're trying
to administer, you're trying to administer part of it, if a worker has
an injury or a disease that’s caused by exposure to radiation, then
they go through this process. They file a claim with the Depart-
ment of Labor, and the Department of Labor verifies their employ-
ment, and then if they go into one of these special cohorts for can-
cer, then the Department of Labor decides whether the medical cri-
teria have been met. If they have been met, they pay them
$150,000 and that’s the end of that.

Now, that system has worked reasonably well. That’s the left-
hand side of this chart. The right-hand side is the part that DOE
has been directed to administer and it doesn’t work as well. Every-
thing you put up here relates to what you’re doing at the Depart-
ment of Energy to try to get these cases through are halfway down
the right-hand side through the physicians panel.

Now, what Senator Murkowski is referring to is the fact that
once you get through the physicians panel you’re nowhere, except
you have the right then to go to your State workmen’s comp plan
and they may or may not give any deference to this and in many
cases don’t, and even if they do, you're probably not going to get
any real compensation in a lot of States.

Wouldn’t it make a lot of sense for us in Congress, now that
we've seen how ineffective the program is on the right-hand side,
and this right-hand side applies to people who have been injured
from toxic substances rather than from radiation exposure, if we
just said, okay, anybody who’s been injured by a toxic substance
and can demonstrate that they were injured as a result of their em-
ployment with the Department of Energy. They would then also go
into some kind of a special cohort, if they fit into a special cohort,
where there would be a determination by someone, DOL or you or
somebody, that the medical criteria are met and they'd get
$150,000.

Wouldn’t that simplify things dramatically and we would then be
actually getting some of the money that we’re appropriating to the
people who’ve been injured and not dissipating so darn much of it
in this processing effort that we’re going through here? It just
seems to me that we are essentially supporting an amazing bu-
reaucracy, and everyone’s in good faith. I'm not saying that the
people working in the bureaucratic system we have laid out aren’t
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trying to do what we told them to do, but we told them to do so
much that the system is clogged up. What’s your response to that?

Mr. CARD. First of all, I think that’s a fantastic explanation of
the problem that we have in front of us here. Obviously it would
be simpler. I would just refer the committee, because I know
they’re going to hear from GAO later, I thought the GAO testimony
actually contained an excellent overview of I think it was four dif-
ferent choices if one didn’t like the path that were on. I also
thought GAO did quite a good job of highlighting some of the un-
certainty in each of those paths, and I don’t think——

Senator BINGAMAN. Well, let me just cut to the quick there and
say their option number 3, which is expanding subtitle B program
that does not use a workers’ comp model. It says the subtitle D pro-
gram would be eliminated as a separate program, and if found eli-
gible, a claimant would receive a lump sum payment and coverage
of future medical expenses related to workers’ illnesses, assuming
that they had not already benefited under subtitle B. The Depart-
ment of Labor would need to expand its regulations to specify
which illnesses would be covered.

Why don’t we just adopt that? It would put a lot of the people
that you’ve hired out of work, but it would get the funds to the peo-
ple who've been injured and that was our purpose originally.

Mr. CARD. Well, Senator, I'm not sure I can answer you why not.
I just know that this topic was debated, I understand, in 2000
when the bill was passed, and Congress at that time decided to go
on the path they’ve gone on. As I think is discussed in the GAO
testimony, there’s a number of issues. How would you determine
what a fair payment was? What would be the equities between this
class of workers and other classes of workers? And the causation
is much more difficult to get a handle on with these illnesses than
in radiation, which is the Department of Labor half of the chart
that you’ve handed out.

So to us, there doesn’t appear to be any simple answers. There
certainly is plenty of concern and agony and we’d like to find an
answer. But it’s elusive to us because there’s a lot of complex issues
as illustrated in the GAO testimony.

Senator BUNNING. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman. I guess I'm
going back to the hearing that we had in November. My question
basically is the same question that I had then, and listening to
your testimony this morning, I suppose that I'm somewhat encour-
aged that we’re processing more people, that in fact we’re seeing
more people, we're getting them through this process. Your chart
shows that we’re actually able to get more people through the phy-
sician review panel.

But yet, we still have only one claim in the entire country that
has ever been paid under subpart D. The chairman here has indi-
cated that there are zero in Kentucky, there are zero in Alaska.
And my question to you in November was, how does this benefit
the Mrs. Carlssons of the world if we can say, ta-da, we’ve put you
through the process, but there is nothing at the other end. Where
is the results-based focus of this program? Are we just patting our-
selves on the back because we're saying we've improved the proc-
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essing, we're improving moving people through a system, but the
system doesn’t allow for any result?

The question that I asked in November was, let’s talk about this
willing payer issue, how are we going to resolve that. I asked if
there was any specific proposal that DOE had, and where we are
in that process. But again, we’re talking about a process where
we're moving real people through a system, real people who have
lost their loved ones, real people that are dying, and we as a gov-
ernment are saying, well, we're satisfied because we’re processing
you. This is absolutely not acceptable until we resolve claims. What
are we doing to resolve the claims?

Mr. CARrD. Well, I certainly share your concern about that and
I want to thank you for the suggestions at the November hearing.
We’ve done our best to implement several of them, and in fact, one
specific suggestion you had of mine was expectations management.
We've begun that process and will be having a significant commu-
nication exercise with the constituents in April to try to do a better
job with that.

Regarding again on the willing payer issue, the problem comes
down to the fact that the law wasn’t a results-based law. The left-
side of Senator—actually it’s our chart, I think—Bingaman’s chart,
part B, was results-driven. The part D was clearly a process-driven
law and we’re doing our best to implement that. If you want to
change it into a results-driven law then I would go back to the dis-
cussion I just had with Senator Bingaman about, well, so what re-
sult would we be shooting for.

I will say some encouraging news is that we expect several hun-
dred claims paid to be coming out of the system in the balance of
this year, which if one wanted to figure out how to mimic the re-
sults coming from the states that have willing payers, then you’d
at least have some data. And we have proposed a National Acad-
emy study to look at these equity issues and what the benefits ac-
tually appear to be as we get some statistically significant data.

The challenge with that for most of this committee who are here
today is that will take longer than they have in mind, so that’s
kind of up to the system to figure out how fast are we going to
move, if at all, to change the intent of the original law to produce
a result-driven process instead of a process-driven process.

Senator MURKOWSKI. Well, for what it’s worth, Mr. Chairman,
I'm not particularly interested in waiting around for a study as
more individuals wait around for compensation, and if in fact all
we have set up in law is a process for people with no expectation
that we’re going to see results for them at the other end, then I
would suggest we better change it pretty quickly.

Senator BUNNING. Thank you.

Senator Cantwell.

Senator CANTWELL. Thank you, Mr. Chairman. Mr. Card, you're,
I'm sure, aware that there was an article in The Washington Post
this weekend talking about the IG impending report and the fact
that it basically said that DOE has maintained inaccurate and in-
complete accident and injury data. Do you agree with that?

Mr. CARD. Well, the—actually I had the benefit of having a per-
son debrief on that report from the IG a couple weeks ago. The
data that they are referring to—well, first let me just say that hav-
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ing any disconnect between what we’re using to manage safety at
headquarters and the field, which is the focus of—item of great
concern for us, and there clearly was some.

I'm gratified though to say that the disconnect did not involve in-
formation that we use to manage our contractors and safety, and
furthermore, the field, which has the primarily line responsibility
for safety, had and was acting on all the right information all the
time. So it’s unfortunate that report came out in whatever form it
did without our comments included in it, and when you see our
comments, you'll see that we more clearly define what the implica-
tions of that information is.

Senator CANTWELL. So youre saying that DOE did maintain in-
accurate information, but you’re saying it wasn’t relevant?

Mr. CARD. No, what—the focus of the report is the sites—con-
tractors report into the sites various types of safety information.
Some of that information is more important than other information
and some of that information is customized for sites. What the IG
detected was is the reporting from the site to headquarters on some
of that information was not accurate, and that’s a concern for us.

Senator CANTWELL. And some was incomplete.

Mr. CARD. Well, they identified that some, like our privatization
contractors were not required to report at all because of the struc-
ture of their contracts and we’re moving to rectify that problem.
The key information we use, such as the OSHA recordable and lost
work day statistics, were accurately reported from the field to
headquarters, and furthermore, I just want to reemphasize that the
field where the primary safety enforcement occurs and the moni-
toring had the right information all along and was acting on it.

Senator CANTWELL. I'm not sure what that means to the indi-
vidual worker, because obviously part of this is DOE under-
standing what is happening to the contractors that we have con-
tracted this work with, but let me also ask you, there was also in-
formation in that report that said that the Department had basi-
cally overstated some of its safety performance statistics, that basi-
cally the agency, the DOE, had kind of inflated, overstated the in-
formation so that it would look like the report was better. Do you
think that happened as well?

Mr. CARD. And that was on particular metric called—I'm trying
to remember the exact term of it, but it’s where you combine a se-
ries of OSHA statistics with a cost indicator. That metric is not
used as a primary performance indicator in DOE headquarters. But
we did detect at our Idaho site and a couple others that there were
some reporting errors, which we’ve moved to fix. Again, where you
see one error, you have to suspect there may be more, and we've
looked at that and we'’re relieved to find that in the key reporting
statistics that we used that that was not an issue.

Senator CANTWELL. Well, I think we’re all going to be very anx-
ious to get our hands on the Inspector General report and I take
all reports by Inspector Generals very seriously, and to have the
agency basically comment in the newspaper over the weekend that
it was politics was a huge surprise and it showed that basically
that the information wasn’t being taken seriously.
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Mr. CARD. The comment regarding politics had nothing to do
with our feelings about the Inspector General, who we have a great
relationship with.

Senator CANTWELL. Well, without copy and access to this, you're
saying, yes, there was inaccurate and incomplete information, but
it didn’t really matter because the field was doing its job, and that
the overstating happened in one case but it doesn’t really matter,
and on the other hand we'’re sitting here dealing with decades of
misinformation and people not having access to reports and data,
and the fact that maybe what we’re getting from DOE is not the
oversight of the job that we expect them to do.

So it’s pretty frustrating when we look on the end of what was
happening with the individual contractors and we find no data, no
information, and then we see an IG’s report saying, yes, DOE isn’t
really doing their job on oversight of the contractors either, and
you're saying, well, but the information exists in the field. And I
guarantee you that’s not what we’re hearing from people out in the
field, from the individual people in the process.

But let me ask you a question, because one of the challenges of
the original act was that NIOSH was supposed to come up with,
within 90 days, a way of looking at these other special cohorts and
processes, actually looking at what information is available to be
collected out in the field and give us some information reports. Do
you think that the failure for NIOSH having done that is an impor-
tant element of the success of this program?

Mr. CARD. I'm not familiar with that specific issue. I'll just say
that we’re very appreciate of the support we've got from NIOSH
and they’re doing a great job of helping us get through the physi-
cian panels. I know there will be a NIOSH witness later and it’'s—
I also understand that it’s a part B issue as well, so I just would
feel I'm stepping out of bounds a little bit to comment on that.

Senator CANTWELL. Okay, then let me be clear and—I know my
time dis expired, Mr. Chairman, so maybe I'll come back on the next
round.

Senator BUNNING. That’s great, because we got lots of questions
for Mr. Card. The Department of Energy stated at a hearing—the
hearing on November 21 that it was developing proposals to fix
many of the problems with the current set-up of the physician pan-
els. Only 1.6 percent of the 23,000 cases DOE has received has
been completed by the physicians panel.

Then, the question is, why did the Department wait until 6 p.m.
last night, the night before this hearing, to show the Senate its pro-
posed legislation?

Mr. CARD. Well, Senator, I think the polarity of the activity may
be reversed there. The more correct is we worked hard with OMB
and other agencies to get it done by then. So I wish I could say
we had the luxury of having it done earlier and waited, but we
frankly wanted it here for the hearing today so we could discuss
it and we were able to get it out and we’re proud we were able to
do that. That was the last commitment I made at the November
21 hearing.

Senator BUNNING. November 21, December, January, February,
March, that’s 4 months plus, just about 4 months.

Mr. CARD. That would be correct.
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Senator BUNNING. And you said you would have the information
for us. Was this hearing a surprise to you?

Mr. CARrD. No, it wasn’t a surprise to us. We had a number of
commitments, Senator. We revised the rule, there was—we agreed
we would survey all of the obstacles that we had in the processes
to make sure we delivered the right legislative package, we made
the right rule revisions. And so frankly while we wish the process
was much quicker and we’re not satisfied, we're—I would say we'’re
pleased with the progress that we’ve made since the November 21
hearing, and if we are able to resolve the issues that we’ve put be-
fore Congress now, then we’re committed and we feel we have the
ability to achieve the backlog work off by 2006 as we promised.

Senator BUNNING. Earlier, in our earlier discussion, you talked
about—I talked about the 4 years and how much time, and you told
me there was a rulemaking process and that kind of prevented you
from getting to it. DOE was not prohibited before they passed their
rule. They were just not allowed to work on the physician panels,
so they could have worked on the cases during the 2-year period
it took you to develop the rule.

Question: What did DOE do on the cases during the time they
were developing the rule?

Mr. CARD. The cases were received, and as I understand it, and
I'll clarify this for the record, make sure I'm giving you the correct
answer here, the issue was, we needed to know what information
the physician panels needed and how they were going to process
their work, so it would have been redundant to have gone out and
tried to prosecute those cases to the physician panel prior to the
rule being finalized.

Senator BUNNING. But the law was pretty clear in how we want-
ed to cover those who were exposed.

Mr. CARrD. Well, the law was clear in that it required a causality
determination by the physicians panel, but it wasn’t very clear in
terms of how that would be done.

Senator BUNNING. That was your interpretation of the law?

Mr. CARD. Yes, sir.

Senator BUNNING. Well, it was not our interpretation of the law.
That’s where we have a major problem in the total process time it
took for DOE to really get into this thing and get the services to
the people that had the problems.

That’s our concern. Everybody at this table up here is concerned
we're not getting the dollars and the relief to the people that ex-
pose themselves for the good of their country in all of these cases,
23,000 of them have registered with the DOE and one case is com-
pleted. Now that’s unacceptable in anybody’s standards.

Mr. CARD. Well, let me apologize again for the late start. I just
want to again offer the committee that looking forward we have a
proposal on the table that we believe we can deliver on to resolve
this backlog.

Senator BUNNING. Well, if it is as bad as the proposal and the
process that you have set up to start with, it will not be acceptable
to this committee, I'll guarantee you that, and you will be relieved
of duty. And maybe that’s what you want, for us to move this, as
Senator Grassley has suggested and Senator Murkowski, from your
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Department to the Department of Labor, where they seem to have
had much better success with their section of the law.

Senator Bingaman.

Senator BINGAMAN. Mr. Card, let me ask you about this.

I'll probably sound like a broken record here, but it strikes me
that you’re focused on how you resolve your backlog and that’s your
job. But even if you resolve your backlog, the problem is the proc-
ess that we've set up here merely gets these people the right to
then go to their State workers’ comp program. Then you’ve got an
attorney hired by the insurance company to defend against any
claim that they’re making, and they may or they may not get com-
pensated. I think the letter that Secretary Abraham gave us here,
as accompanying this proposed legislation, says very clearly, noth-
ing in EEOICPA requires a State to be bound by a physicians
panel determination, and that’s clearly the case, nor authorizes
DOE to participate in State workers’ comp proceedings, and that’s
clearly the case.

So basically we’re saying, we’re going to spend the next umpteen
years, 10 years you mentioned, maybe this is a 10-year program,
trying to resolve the backlog. All that means is we're taking these
claimants and saying, okay, once you get through our complex, dif-
ficult process, you have the right to go fight it out with a defense
attorney in front of a State workers’ comp board. Isn’t that the real
problem we’ve got here? We still don’t have—there’s not a path
that gets these people compensation in a reasonable period of time
the way we’ve now got this thing structured?

Mr. CarD. Well, again, a good characterization, except that the
right exists already, so this path actually conveys no rights whatso-
ever. It simply conveys technical support for the right they already
have. Any of these workers could file a State workers’ comp claim
today, no matter where their case is in the process.

Senator BINGAMAN. So you’re saying maybe what we’ve done
here is to set up a great big diversionary effort where theyre all
fighting with the Department of Energy and these panels and
NIOSH, everybody. I guess NIOSH isn’t under yours, NIOSH is
under the Department of Labor.

Mr. CArD. HHS.

Senator BINGAMAN. HHS. But I mean the claims that come
through the radiation part of this chart wind up with NIOSH, not
with you, not the ones that come through your Department. It just
strikes me that the proposal that you have given us here and that
Secretary Abraham has sent up to us for legislation is pretty weak
soup compared to the size of the problem. He is saying three things
in his letter. He wants us to eliminate the pay cap on physicians.
Second, he wants us to eliminate the requirement that these physi-
cians work on only a temporary or intermittent basis. And third,
he wants us to eliminate the requirement for agreements between
DOE and the states and then everything will be fine.

My strong impression is that we could do all of that this after-
noon and nothing would be fine, the problem would still be enor-
mous and the backlog would still be enormous and the main thing
is the people that are intended to get some kind of financial relief
for the injury they suffered would still not have that relief. That’s
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the big problem that I see with it. I don’t know if you have a re-
sponse. If you do, I'm glad to hear it.

Mr. CARD. Sure. Well, I don’t think the Secretary’s letter says ev-
erything will be fine, because clearly for some people——

Senator BINGAMAN. But that is all he’s recommending.

Mr. CARD. Well, what that was intended to do is to maximize the
effectiveness of us prosecuting our statutory duties under this law.
You very clearly pointed out a possible disconnect between many
Senators and Congressmen and constituents on whether the law is
getting the right thing done or not. But we believe that with the
funding will allow us to deliver what was expected in law.

I do want to point out various estimates which are statistically
still not significant, but multiple agencies are suggesting there are
70 to 80 percent non-contested willing payers in the system, and
the path we’re on right now is to see how that works. We’ve had
a claim paid too late, but we have one paid and we have many
more in the pipeline. But we’'d certainly respect your differences if
you want to short-circuit that in some way and come up with an-
other plan.

Senator BINGAMAN. Let me understand—can I still ask another
question here? Under part D, site profiles, form the foundation for
determining exposures to workers through these probably path-
ways of toxic substances, and those site profiles are intended to
speed the case processing and determination through the physician
panels. Has the Department undertaken a program to profile the
sites covered in the program? And if so, could you tell us how many
you’ve covered to date?

Mr. CARD. Well, the term site profile is not clearly defined, but
for the advocates of that, I would say we have not yet engaged in
a site profiling program. Our sites have much information avail-
able, historical information, as to what contamination existed in
what buildings. We have not yet found there to be a cost benefit
in our opinion of conducting site profiles for the applicants that
we're looking at, because it would require diversion of substantial
resources from the problem that we've highlighted here into that
activity, and we don’t want to do that until we’re sure that there’s
going to be some payoff in the workers for doing that.

But we are fortunate through the various—Los Alamos is an ex-
ample—where through the environmental program we have a lot of
information on the chemicals and other characteristics of the facili-
ties. In radiation, the—which is the Department of Labor side of
this—we had much more rigorous and sophisticated information,
which enabled the compilation of this, and furthermore, that the
dose response algorithms are better defined for this program, which
make the site profiling activity both easier and more relevant for
the part B than it does for part D.

Senator BUNNING. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman. You can tell
from my prior questions that I'm very focused, very concerned
about the willing payer issue. Will the Department of Energy pro-
vide this committee with a specific legislative proposal to resolve
the willing payer issue?

Mr. CARD. We're not prepared to offer one at this time.

Senator MURKOWSKI. When will you be prepared to offer one?
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Mr. CarD. Well, at a minimum we think we should see what
happens with the benefits that were intended through the original
legislation.

Senator MURKOWSKI. What does that mean?

Mr. CARD. Well, as I mentioned earlier, we now have a pipeline
beginning to form of people entering into the workers’ compensa-
tion programs, 70 to 80 percent of them who have a willing payer,
and it will give us an opportunity to see what sort of benefits ac-
crue to that. We just don’t think that the information is there to
jump in front of that at this point in time and for us as an agency
to decide in the whole global scope of benefits to Federal and other
works for various things, Agent Orange was mentioned, where this
should fit in. And so we want to let the legislation as it was origi-
nally conceived take its course till we can gather some data to see
what happens.

Senator MURKOWSKI. Isn’t it correct though that with our Am-
chitka workers, we do not have a willing payer identified?

Mr. CARD. Right now we do not have one.

Senator MURKOWSKI. Okay. So our Amchitka workers are not in
any pipeline that could be considered for completion of their claims,
is that correct?

Mr. CARD. Not as of today, but I will say that under Mr. Kerry’s
perseverance, we are looking under every rock to determine if we
can find a tail to willing payers and I think we’ve had some success
there. We’re not willing to give up on anybody, but we do recognize
that Alaska and Iowa have particular problems, and thus, we
empathize with your concern over that.

Senator MURKOWSKI. Well, would you be willing to work with my
staff and that of any other interested Senator here to resolve this?
I really don’t have any interest in waiting for the process to work
out and waiting for studies. I think this is something that we need
to identify as soon as possible in those areas that we know are
problematic. You may have other things in the pipeline that you're
working on. Pursue those, but in those areas where we know we
don’t have a willing payer, I don’t think it’s fair to the people that
were injured at Amchitka, the people that Senator Grassley is con-
cerned about, that they should wait while we process people
through the other pipeline. So I would like to know that we can
have the support from DOE to work on this issue with you.

Mr. CARD. Well, we will be glad to work with you.

Senator MURKOWSKI. Thank you.

Senator BUNNING. Senator Cantwell.

Senator CANTWELL. Thank you, Mr. Chairman. Mr. Card, to go
back to my earlier questions about information, I almost just feel
like this is a hat trick that my constituents have had to go, “where
is information to prove their case,” and I feel this morning I'm get-
ting the same hat trick to a certain degree, so I want to make sure
I understand where you are from a judgment of where the act was
written and what changes.

I see, as Senator Bingaman said this morning, here’s your legis-
lative proposal, here’s what you think needs to be changed in this
program. So, as the original act stated, there was supposed to be
a survey and site estimate for dose reconstruction. That hasn’t
been done. I get that it’s not officially under DOE because it’s
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NIOSH doing that, but they have to rely on DOE information. And
so you're saying today you don’t think that is a prudent use of time
as it relates to the part D of the program, is that correct?

Mr. CARD. Well, again, the dose reconstruction—I apologize for
the complexity of this—but the dose reconstruction is intended for
the part B part. We provide information to NIOSH to do that. I be-
lieve we’re current on that information, is that right? We also
use——

Senator CANTWELL. But they haven’t—so you believe that they
have, NIOSH has complied under the act? You think theyre in
compliance under the act?

Mr. CarD. Well, I don’t have—since I haven’t analyzed, I've had
enough on my hands dealing with part D, I haven’t analyzed part
B, but we have no reason to believe that NIOSH isn’t prosecuting
their efforts with all deliberate speed on these dose reconstruc-
tion

Senator CANTWELL. NIOSH has not done a dose reconstruction.
In fact, there was legislation in the 2004 Defense authorization
telling them to do it again because they hadn’t done it, and the fact
that you don’t know they haven’t done it, I mean, this is the puzzle
that these individual cases have to have. If they go to their em-
ployer and their employer sends them records that looks like this,
no information available, or things that are blank calendars, the
fact that the dose reconstruction was supposed to be done by
NIOSH so that then they could find out, well, am I exposed, have
I been exposed or not, what was going on at that facility at that
time, and then the fact that you don’t even know whether they
have completed that or not just leaves people without the informa-
tion to prove the case.

So as Senator Bingaman was saying, it’s not about the proposals
you put on the table today. We're still going to have the same mess
on our hands because the information isn’t available.

Mr. CARD. Well, we’d be glad to evaluate your specific case. My
understanding is the information you have there is FOIA informa-
tion, it’s not the information we would normally give an applicant
to run through the part D process. But again, any constituent issue
you have, we’d be delighted to step in and help on it.

Senator CANTWELL. So your position on dose reconstruction is
you didn’t know that it hadn’t been done. Now that you know, do
you think that it should be done by NIOSH?

Mr. CARD. Well, I would really rather that NIOSH respond to
that because

Senator CANTWELL. I'm asking you as somebody who has to dis-
charge this program.

Mr. CARD. Okay. Well, let me just say that dose reconstruction,
and I'm not even sure what the requirement is for part B, is a very
complex thing. At the site I formerly worked at, Rocky Flats, the
State of Colorado was funded by DOE and it took them more than
half a decade to do a dose reconstruction for that site. So I think—
Bob, do you want to explain what in your opinion NIOSH

Mr. CAREY. The problem is that the dose reconstruction really is
not connected to the part D program. It’s all about the part B pro-
gram. Where there’s not a special exposure cohort under the part
B, as in boy, program that Department of Labor runs, then they
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go to NIOSH to get a dose reconstruction done for the part B pro-
gram and the part B benefit. It has—the only part that the Depart-
ment of Energy plays in this is in providing data, backup data to
NIOSH in order to be able to complete those, and they’re reporting
that we are timely, 60 days timely with less than 1 percent of the
total number of requests and that we are more than meeting their
standard for providing that data to them.

Senator CANTWELL. So, Mr. Carey, do you believe then that the
requirements of the act have been fulfilled as it relates to site dose
reconstruction?

Mr. CAREY. The establishment of the rule by NIOSH is a process
totally outside of the Department of Energy’s purview. We have no
control over that.

Senator CANTWELL. You're here talking about recommendations
to change this so that we can have more expedited processing of
this entire program. One of the big puzzles is, where’s the informa-
tion? And so I'm just asking you, you didn’t come with that rec-
ommendation, so I'm just asking you whether you think that they
have completed that task or not?

Mr. CAREY. I think it would be improper for the Department of
Energy to comment on whether NIOSH is doing their job or not.

Senator CANTWELL. Whether information that they

Mr. CAREY. We are providing them all the information that they
request.

Senator CANTWELL. You've made other comments about the pro-
gram that they—that they’re involved in, so I don’t understand
why you would not be aware of the fact that one of the require-
ments of the act was to compile information so that in the same
way as Agent Orange, you could go backward if you had to and say,
here’s what exposure was.

Mr. CAREY. In the part B program.

Mr. CARD. Senator, I apologize for the obvious confusion here,
but we have no reason to believe that NIOSH is not completely ful-
filling their statutory responsibilities, and their side of the program
has been the one that’s been praised, so frankly we just haven’t
spent much time evaluating it.

Senator CANTWELL. Well, I'm sure we’ll get a chance to ask them
as well, but thank you for that. Thank you, Mr. Chairman.

Senator BUNNING. Thank you.

Senator Landrieu.

Senator LANDRIEU. Thank you, Mr. Chairman, and I'm glad I
could step in a for a few minutes. I've had two other hearings this
morning and I'm sorry I wasn’t here at the very outset, because the
contractor is based in Louisiana and I'm fairly familiar with the
work of this contractor and they’ve done good work throughout the
Government. I'm not familiar with the details of this particular
contract, only to ask you, Mr. Card, that I know there were allega-
tions that the contractors processing the claims is what is the pri-
mary fault of the situation, yet as I look at the outline of the claims
process, the clear differences between the DOL process and the
DOE process are very different.

From your perspective, is it the contractor that’s dragging their
feet on this and not processing the claims quickly enough, and why
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did the Department choose a contractor if you didn’t think they
could do the work less expensively than the Government?

Mr. CARD. Well, first of all, the reason to choose a contractor is
this type of work does not fit into a government profile that is nei-
ther an inherent government service, and it also has a lot of dy-
namic labor activity in it, which is not particularly conducive to a
government employment structure, so that’s why we went to a con-
tractor to staff up on this.

We all had our growing pains starting in this program, but I
would say that in general we are satisfied with the contractor’s
performance at this time. As you know, we intend to openly com-
pete the expansion of this program when we receive this re-
programming. And as I-—you may not have been here, Senator, but
I pointed out that we have done a cost analyst for this contractor,
at least on a dollars-per-hour basis, which doesn’t tell everything
but is substantive and was the basis of the accusations about high-
er costs. In fact, we believe they’re lower cost than alternatives
available to DOE, including Federal workforce.

Senator LANDRIEU. Well, I just wanted to add that no matter
how efficient or not efficient a contractor would be, if the under-
lying program doesn’t meet the needs of the injured workers, then
that’s a whole other issue, and I think that we should focus along
the lines of what Senator Bingaman raised, which are the legiti-
mate concerns of members who have thousands of workers in their
states who have been going for some time with legitimate health
concerns, and the process that we’re asking them to go through
doesn’t really give them any hope of relief, either in the short term
or midterm and perhaps not even in the long term.

So even if you had, and I'm not in a position to say, and I'm not
going to get this morning into the details of this contract and
whether the contractor is doing a good job, but the point is, even
if they were doing a great job at what they were asked to do, if
the program itself is cumbersome and difficult for people to access
the medical records that are necessary and to get them help, I
think that we really have to spend some time on the underlying
program.

I know that there were two programs that were established
about the same time, one to take care of about 23,000 workers and
one to take care of about 53,000 potential workers. One program
under DOL seems to be working well and people are compensated
about $150,000 for injuries or illnesses that may have occurred in
the line of work. But DOE has 23—I'm sorry—is it the opposite,
23,000 workers? One has 52,000 and one has 23,000, and as the
chairman said, only one has been completely processed.

So it would seem to me, and I haven’t been able to review your
proposed legislation since it was just submitted yesterday, but re-
gardless of whether the contractor, even if they were doing the
most superb job they could possibly do, the system itself to me
seems to be flawed in the sense of trying to get help to people who
need help in a timely manner, and I would just hope that we could
focus on the bigger picture, as well as looking at if there are any
difficulties or failings or vulnerabilities with this particular con-
tractor.



42

Senator BUNNING. Thank you, Senator. Mr. Card, a lot us have
additional questions, and rather than keep you, we will submit
them to you for written responses in case something comes up. We
would like to get to the third panel. We thank you for being here
and appreciate your testimony.

Mr. CARD. Thank you.

Senator BUNNING. Third panel, Mr. Shelby Hallmark, Dr. John
Howard, Mr. Robert Robertson. We might as well go right across,
so Dr. Howard, if you would start us off, we’d appreciate it.

STATEMENT OF JOHN HOWARD, M.D., M.P.H., DIRECTOR,
NATIONAL INSTITUTE FOR OCCUPATIONAL SAFETY AND
HEALTH, CENTERS FOR DISEASE CONTROL AND
PREVENTION, DEPARTMENT OF HEALTH AND HUMAN SERV-
ICES

Dr. HowarD. Thank you very much. My name is John Howard
and I'm the Director of the National Institute for Occupational
Safety and Health, part of the Centers for Disease Control and Pre-
vention within the Department of Health and Human Services. I'm
joined today by Larry Elliott, Director of the NIOSH Office of Com-
pensation Analysis and Support.

I'm pleased to come to you today to update you on HHS activities
under the act. We've been charged with support of four activities
for the Department of Labor and one activity for the Department
of Energy. First, the President charged HHS with administering a
new Federal advisory committee, the Advisory Board on Radiation
and Worker Health, to advise HHS on its activities under part B
of the act.

The Board has been exceptionally active, having met a total of
22 times since the beginning of 2002. The Board has advised HHS
on all of our rulemakings, and has begun the process of reviewing
the validity and the quality of the NIOSH dose reconstruction pro-
gram.

Second, HHS was charged with promulgating two regulations re-
quired under the act. One regulation established methods for con-
ducting radiation dose reconstructions for cancer claimants, and a
second regulation established guidelines by which DOL would de-
termine which cancer—whether the cancer of an employee was,
quote, “at least as likely as not,” related to radiation doses esti-
mated for that employee through dose reconstruction. We promul-
gated both regulations in final form in May 2002.

Third, the responsibility of HHS delegated to NIOSH was the de-
velopment and administration of the dose reconstruction program
to serve cancer claimants under the act. Dose reconstruction is a
science-based process for retrospectively estimating the amounts
and types of radiation doses incurred by a person. Since dose recon-
structions for a compensation program are very different from
those used in radiation research, NIOSH developed methods of
dose reconstruction that build upon established approaches and
principles of this discipline, but are tailored to the unique aspects
of a compensation program.

Dose reconstruction is the largest task assigned to HHS, and re-
quired building both an internal and an external capacity. As of
March 19, 2004, NIOSH has completed just over 2,000 dose recon-
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structions and sent them back to DOL to make a final decision on
the claim. And even though we have a substantial backlog of dose
reconstructions to complete, largely because we had to begin ac-
cepting dose reconstruction requests in 2001, long before we had
the structure or capacity to complete any of our reconstructions, we
are at this point steadily increasing our capacity to complete the
dose reconstructions we have been sent by DOL.

Much of our program development is completed, and the rate of
production of dose reconstructions is increasing. While it took
NIOSH 26 months from when we received our first referral from
DOL to complete the first 1,000 dose reconstructions, NIOSH com-
pleted the second 1,000 dose reconstructions in less than 4 months,
and I’'m hopeful that we can even speed up the process faster.

The fourth responsibility of HHS under part B of the act is di-
rectly related to the dose reconstruction program and involves mak-
ing additions to the special exposure cohort established by the act.
The act provides members of the cohort with a different claims ad-
judication procedure than that applied to most cancer claimants.
Claims for members of the cohort who have 22—any of 22 specified
cancer designated by the act do not require dose reconstructions,
nor do they require a determination by DOL of the probability of
causation.

Congress included in the cohort, as we’ve heard, certain employ-
ees of three DOE facilities and one nuclear weapons test site. Im-
portantly, Congress gave the President and delegated to the Sec-
retary of HHS the authority to designate other classes of employees
to be members of that same cohort, subject to congressional review,
provided that for each class it is not feasible to estimate with suffi-
cient accuracy the radiation dose that that class received, and two,
that there’s a reasonable likelihood that such radiation dose may
have endangered the health of members of the class.

This authority allows HHS to designate classes of employees for
addition to the cohort in situations in which a class of employees
had potential radiation exposure, but the available records and
data are insufficient for NIOSH to complete dose reconstructions.

The final regulation which takes into account all of the public
comments made since our first noticed of proposed rulemaking was
issued in June 2002 and a second notice issued in March 2003 is
being developed by HHS, is undergoing final review, and is ex-
pected very soon. Once the cohort regulation is promulgated, HHS
will solicit and begin considering petitions by classes of employees
to become members of that cohort.

Fifth, HHS also has a small but important role under part D of
the act, which requires DOE to establish, as we’ve heard, a pro-
gram assistance to certain employees of DOE contractors in state
worker compensation proceedings. HHS’ role in this is responsi-
bility for appointing the physicians who serve on the DOE physi-
cian panels. HHS has made several rounds of appointments to
date, has selected a total of 215 physicians to serve on these pan-
els, of which 167 have been referred to DOE. In response to DOE
concerns that the number of physicians has been insufficient to ad-
dress the DOE caseload in a timely fashion, HHS has recently ex-
panded our criteria for identifying qualified physicians and is focus-
ing on the recruitment of physicians who are making a transition
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from full clinical practice to retirement, or who have recently re-
tired and are willing to undertake this important non-clinical work.
HHS is committed to recruiting as many physicians as possible and
necessary to serve on DOE’s physician panels.

In closing, Mr. Chairman, I'll just say that HHS and NIOSH are
working intensively to meet our responsibilities under the act,
which we take very seriously. The major tasks are difficult because
they employ dose reconstruction expertise and systems on an un-
precedented production scale.

We keenly are aware that nuclear weapons workers and their
families, as has been stated this morning, are relying on us to ac-
complish this work as quickly as possible, and we understand that
saying that we are doing our best is not good enough from the per-
spective of our claimants, some of whom are dying of cancer, who
have lost a spouse, parent, or sibling. So as we proceed, we are
hopeful that our dose reconstructions are timely as possible, that
they’re fair, and that theyre grounded on the best available
science.

Thank you very much, Mr. Chairman, for the opportunity to
make a statement. I'd be happy to answer questions.

[The prepared statement of Dr. Howard follows:]

PREPARED STATEMENT OF JOHN HOWARD, M.D., M.P.H., DIRECTOR, NATIONAL INSTI-
TUTE FOR OCCUPATIONAL SAFETY AND HEALTH, CENTERS FOR DISEASE CONTROL
AND PREVENTION, DEPARTMENT OF HEALTH AND HUMAN SERVICES

INTRODUCTION

Mr. Chairman, and members of the Committee, my name is John Howard and I
am the Director of the National Institute for Occupational Safety and Health
(NIOSH), part of the Centers for Disease Control and Prevention (CDC) within the
Department of Health and Human Services (HHS). I am joined today by Mr. Larry
Elliott, Director of the NIOSH Office of Compensation Analysis and Support.

CDC’s mission is to promote health and quality of life by preventing and control-
ling disease, injury and disability. NIOSH 1s a research institute within CDC that
is responsible for conducting research and making recommendations to identify and
prevent work-related illness and injury. Within this mission, NIOSH is the lead fed-
eral agency for research on the occupational health of U.S. workers, including nu-
clear weapons workers.

I am pleased to appear before you today to update you on HHS activities under
the Energy Employees Occupational Illness Compensation Program Act (“the Act”).
Under the Act, HHS, with the assistance of NIOSH, is charged with conducting a
variety of compensation-related activities important to nuclear weapons workers and
their families. My testimony today will focus on the set of activities we conduct to
support the Department of Labor (DOL), which administers the federal compensa-
tion program under “Part B” of the Act. I will also briefly summarize other HHS
activities under Part D and a separate provision of law relating to residual contami-
nation.

Under Executive Order 13179, issued on December 7, 2000, the President charged
HHS with five specific responsibilities related to Part B. I will briefly describe each
of these five activities and summarize its progress.

ADVISORY BOARD ON RADIATION AND WORKER HEALTH

First, the President charged HHS with administering a new federal advisory com-
mittee, the “Advisory Board on Radiation and Worker Health,” to advise HHS on
its activities under Part B. I will note the specific advisory roles and contributions
of the Board in context throughout this testimony.

HHS nominated and the President appointed the initial members of the Board in
2001. The Board is chaired by Dr. Paul Ziemer, an internationally recognized health
physicist, and includes 11 members, who are scientists, physicians, or representa-
tives of nuclear weapons workers, a membership which reflects the Act’s require-
ment that the Board include a balance of scientific, medical, and worker perspec-
tives.
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The Board held its first meeting in January of 2002. The Board has been excep-
tionally active, having met a total of 22 times in the first 26 months since the begin-
ning of 2002. The board has advised HHS on all of our rulemakings and has begun
the process of reviewing the validity and quality of the NIOSH dose reconstruction
program.

REGULATION FOR DOSE RECONSTRUCTIONS AND CANCER CAUSATION

Second, HHS was charged with promulgating two regulations required under the
Act. One regulation established methods for conducting radiation “dose reconstruc-
tions” for cancer claimants.! Dose reconstruction is a science-based process for retro-
spectively estimating the amounts and types of radiation doses incurred by a per-
son. Since dose reconstructions for a compensation program are very different from
those used in research, HHS developed methods of dose reconstruction that build
upon established approaches and principles of this discipline but are tailored to the
unique purposes and needs of the Act, particularly striking a balance between the
needs for accuracy and efficiency in a compensation program. This effort included
substantial scientific work on the part of NIOSH to develop specialized analytical
methods and tools needed to estimate the occupational radiation doses of nuclear
weapons workers.

The Act required a second regulation to establish guidelines by which DOL would
determine whether the cancer of an employee was “at least as likely as not” related
to the radiation doses estimated for that employee through a dose reconstruction.2
This regulation for determining “probability of causation” (the probability that a
person’s cancer was caused by radiation) required the further development of a sci-
entific tool for calculating probability of causation. This tool, the “Interactive Radio
Epidemiological Program,” or “IREP,” is a complex computer program that uses
“risk models” for associating radiation doses with risk information on different can-
cers. This tool estimates the probability of disease causation specific to each employ-
ee’s unique history of exposures to different types and quantities of radiation during
the course of his or her employment. The final development of this tool was under-
taken by NIOSH in collaboration with the National Cancer Institute, which had cre-
ated the initial version of this tool in the 1980s and was in the process of updating
it as a result of an extensive scientific review by the National Research Council.

HHS promulgated both regulations in final form in May 2002, after issuing a no-
tice of proposed rulemaking for the probability of causation regulation and an in-
terim final rule for the dose reconstruction regulation in October of 2001 and obtain-
ing and considering public comments. The Board also reviewed and advised HHS
on both these rules during the public comment period and supported the final rules.
The rules are based on the best available scientific evidence and have widely em-
ployed a policy to ensure that important limitations of science and available data
are handled in ways that do not penalize the claimant. The rules are designed with
efficiencies necessary to serve the high claims case load expected then and experi-
enced now. The rules also are designed in recognition of the fact that science is al-
ways improving. Hence, the rules allow for new scientific findings and consensus to
be integrated into dose reconstruction methods and probability of causation deter-
minations as they become available, after proper scientific consideration.

DOSE RECONSTRUCTION PROGRAM

The third responsibility of HHS, delegated to NIOSH, is the development and ad-
ministration of a program of dose reconstruction to serve cancer claimants under the
Act. This is the largest task assigned to HHS and required building a large internal
and external capacity. The production scale and scientific complexity of the dose re-
construction program required by the Act are significant compared to other federal
compensation programs requiring dose reconstructions.

I will report on the progress of this dose reconstruction program in two parts.
First, I will outline the major milestones in the development of the program and
the activities that remain to be completed. Second, I will report on the current sta-
tus of dose reconstructions, both completed and underway.

Program Development Milestones. NIOSH began developing this dose reconstruc-
tion program in the summer of 2001. We have accomplished the following mile-
stones:

142 CFR part 82
242 CFR part 81
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June - December 2001

e Recruited an initial group of scientists and support staff

e Acquired a temporary facility to house program staff

o Published interim final dose reconstruction regulation

e Published notice of proposed rulemaking for probability of causation regulation

e Established claimant interview procedure

e Developed the principal scientific tools and procedures

e Developed the records and data management systems to handle the high vol-
ume of claims and DOE data and to track and manage dose reconstructions

2002

e Expanded internal staff

e Published final dose reconstruction and probability of causation regulations

e Published Notice of Proposed Rulemaking for Procedures for Adding Classes of
Employees to the Special Exposure Cohort

e Developed implementation guides for performing dose reconstructions

o Tested tools and procedures using initial dose reconstructions

e Awarded a contract to build dose reconstruction capacity externally, employing
health physicists throughout the U.S.

o Established contractor-related procedures and trained contractor staff Expanded
the records and data management systems

e Began locating and obtaining facility-specific data from DOE and other sources

o Assisted DOE in establishing DOE’s record retrieval systems and related inter-
agency policies

2003

o Established a Memorandum of Understanding to formalize coordination be-
tween HHS and DOE

e Published Second Notice of Proposed Rulemaking for Procedures for Adding
Classes of Employees to the Special Exposure Cohort

e Continued expanding internal and contractor staff and developing technical pro-
cedures

o Initiated the development of 15 site profiles and completed 5 site profiles

2004

e Continuing refining technical procedures for increased efficiency in production
of dose reconstructions

e Continuing the development and completion of site profiles

e Close to completing a Final Rule for Procedures for Adding Classes of Employ-
ees to the Special Exposure Cohort

There are several important points to note about the development of this program.
First, while NIOSH has some of the leading expertise in conducting dose reconstruc-
tions for scientific purposes, the practical challenges of conducting dose reconstruc-
tions for a compensation program involving a high volume of cases are new to us.
One key example is the need for site profiles.

A site profile is a compilation of basic information about radiation monitoring
practices and radiation exposures at a facility over time. At the outset of developing
the dose reconstruction program, NIOSH expected to conduct dose reconstructions
in tandem with developing site profiles. By doing both at once, we thought we could
complete a substantial number of dose reconstructions to limit the accrual of a back-
log. We learned, however, that to be able to complete dose reconstructions for a com-
pensation program with a high volume of cases we had to complete initial versions
of the site profiles first. It is prohibitively inefficient to collect the general site-re-
lated information used in dose reconstruction on a case-by-case basis.

We have faced a number of logistical challenges in establishing the dose recon-
struction program. The demands have been exceptional for developing unique com-
puterized data systems, for recruiting and training a nationally dispersed workforce
of experts and diverse professionals, for establishing operational procedures suffi-
cient to guide a dispersed workforce, and for establishing effective communications
within our dose reconstruction workforce and with the claimant population.

A second point concerning the development of this program is that the Depart-
ment of Energy (DOE) has had to develop systems for identifying and retrieving
records requested for individual cases. While DOE has extensive employee and site
records, which are of great value for dose reconstructions, DOE did not have suffi-
cient infrastructure to identify and produce relevant records on the scale required
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for NIOSH to conduct dose reconstructions under the Act. In 2003, DOE improved
this capacity substantially. Almost all DOE sites are efficiently providing complete
responses to NIOSH requests and DOE continues to improve this performance.

Finally, as we go forward, the Advisory Board will have an important role in ad-
vising NIOSH concerning the further development of the dose reconstruction pro-
gram. The Board is charged under the Act with reviewing and advising NIOSH on
the scientific validity and quality of the dose reconstruction program. This will in-
clude an independent review of a random sample of completed NIOSH dose recon-
structions. The Board, with administrative assistance from NIOSH, has contracted
for independent scientific support and has initiated its review, including the review
of selected site profiles and related technical procedures.

Status of Dose Reconstructions. In most cases, a cancer claimant must obtain a
dose reconstruction from NIOSH after the Department of Labor verifies that his or
her claim is for a covered employee with cancer. DOL uses the results of this dose
reconstruction and the HHS guidelines for probability of causation to determine
whether the cancer of the employee was at least as likely as not to have been re-
lated to his or her exposure to radiation in the performance of duty.

Health physicists conduct dose reconstructions using radiation monitoring data,
when it is available, as well as information on the radiation monitoring practices,
the radiation sources to which a person was exposed, and the processes and environ-
ment through which the exposures occurred. NIOSH obtains the information from
DOE, the claimants, and other sources. The process of conducting a dose reconstruc-
tion is completed in 11 steps, as follows:

e Upon receiving a claim from DOL, NIOSH creates a case file, notifies the claim-
ant(s), and requests personal exposure data from DOE or other sources, as ap-
propriate.

e NIOSH receives and reviews personal exposure data from DOE or other
sources.

o NIOSH requests additional personal exposure data from DOE or other sources,
as necessary.

e NIOSH interviews the claimant(s) and coworkers to evaluate the completeness,
quality, and adequacy of the DOE data.

e The claimant(s) and co-workers review their interview summaries and correct
or supplement them, as necessary.

e NIOSH assigns a health physicist to conduct the dose reconstruction, using per-
sonal and site-specific data from the site profile and other sources.

e NIOSH requests additional data from DOE or other sources, as necessary,
based on informational needs identified by the health physicist. NIOSH submits
a draft dose reconstruction report to the claimant(s) for review.

e NIOSH conducts a close-out interview with the claimant(s) to explain the dose
reconstruction and to obtain any additional information from the claimant.
NIOSH revises the draft dose reconstruction report and resubmits it to the
claimant(s), when the claimant(s) provides additional information.

e The claimant(s) signs a form closing the record, which allows NIOSH to com-
plete the dose reconstruction.

. g%)%SH transmits the final dose reconstruction report to the claimant(s) and to

As of March 19, 2004, NIOSH has completed more than 2000 dose reconstructions
and sent them back to DOL to make a final decision on the claim. Since October
2001, NIOSH has received approximately 15,000 cases from DOL requiring dose re-
constructions. We currently have approximately 13,000 active cases requiring dose
reconstruction. According to the process outlined above, we have obtained initial
data from DOE and other sources for 10,000 of these 13,000 cases. We have com-
pleted dose reconstruction interviews of claimants and co-workers for 8,000 of these
cases. We have assigned more than 5,000 of these cases to health physicists to con-
duct the dose reconstructions, usually after the completion of site profiles related
to the cases. And we currently have drafted more than 300 draft dose reconstruction
reports that are being reviewed by claimants, who have up to 60 days for this re-
view.

As this summary indicates, we have a substantial backlog of dose reconstructions
to complete. This backlog arose because we had to begin accepting dose reconstruc-
tion requests in 2001, long before we had the structure or capacity to complete any
dose reconstructions.

At this point, we steadily are increasing our capacity to complete dose reconstruc-
tion. Much of our program development is completed, as I described earlier in this
testimony. The following chart shows our progress in producing completed dose re-
constructions. Further, our rate of production is increasing. While it took NIOSH
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26 months from when we received our first referral from DOL to complete the first
1000 dose reconstructions, NIOSH completed the second 1000 dose reconstructions
in less than 4 months. I am hopeful that the next 1000 dose reconstructions will
be completed in even less time.*

The March data in this chart cover activity through March 19th of this year.

While our capacity is increasing, the chart below shows that the number of new
cases requiring dose reconstructions has been decreasing since the fourth quarter
of Fiscal Year 2002. This declining number of new cases also will help us reduce
the backlog of cases in 2004.

SPECIAL EXPOSURE COHORT

The fourth and fifth responsibilities of HHS under Part B of the Act are directly
related to the dose reconstruction program. They concern making additions to the
“Special Exposure Cohort” (“the Cohort”) established by the Act.

The Act provides members of the Cohort with a different claims adjudication pro-
cedure than that applied to most cancer claimants. Claims for members of the Co-
hort who have any of 22 “specified cancers”3 designated by the Act do not require
dose reconstructions, nor do they require a determination by DOL of probability of
causation.

Congress included in the Cohort certain employees of three DOE facilities, known
as the gaseous diffusion plants, as well as employees of a nuclear weapons test site
in Amchitka, Alaska. In addition, Congress gave the President (delegated to the Sec-
retary of HHS) the authority to designate other classes of employees to be members
of the Cohort, subject to Congressional review, provided that each class of employees
meets two tests:

(1) it is not feasible to estimate with sufficient accuracy the radiation dose that
the class received; and

(2) there is a reasonable likelihood that such radiation dose may have endangered
the health of members of the class.

This authority allows HHS to designate classes of employees for addition to the
Cohort in situations in which a class of employees had potential radiation exposure
but the available records and data are insufficient for NIOSH to complete dose re-
constructions.

HHS is in the final stage of promulgating a final regulation that will set out pro-
cedures by which classes of employees can petition HHS for addition to the Cohort,
and by which HHS will consider such petitions. HHS issued an initial Notice of Pro-
posed Rulemaking (NPRM) for the Cohort petition process in June 2002. In response
to public comments, NIOSH made substantial changes to the proposal and issued
a second NPRM in March of 2003. The final regulation, which takes into account
all of the public comments, is being developed by HHS, is undergoing final review
and is expected to be released soon.

Once the Cohort regulation is promulgated, HHS will solicit and begin considering
petitions by classes of employees. The process of considering petitions will involve
the review of such petitions by NIOSH and by the Board, which will advise HHS
on each petition. Some of the technical aspects of the NIOSH review will be similar
to those of dose reconstructions, since a principal question that must be addressed
is the feasibility of conducting dose reconstructions for members of the petitioning
class. The final step in the petition process, as required by the Act, will be an oppor-
tunity for Congress to review each designation by the Secretary of HHS of classes
of employees to be added to the Cohort. The decisions to add a class to the Cohort
become effective in 180 days, unless Congress provides otherwise.

PART D OF THE ACT

HHS also has a small but important role under Part D of the Act, which requires
DOE to establish a program of assistance to certain employees of DOE contractors
in state workers’ compensation proceedings. DOE operates a set of physician panels
that evaluate the relationship between an illness of a DOE employee and exposure
to toxic substances in a DOE facility. When the findings of such evaluations affirm
a work-related illness, meeting criteria specified by DOE in regulations, then DOE
hlas procedures for assisting the employee in pursuing a state workers’ compensation
claim.

HHS is responsible for appointing the physicians who serve on the DOE physician
panels and has made several rounds of appointments to date. HHS has selected a

*All charts have been retained in committee files.
320 C.F.R. 30.5(dd).
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total of 215 physicians.to serve on these panels, of which 167 have been referred
to DOE. In response to DOE concerns that the number of physicians has been insuf-
ficient to address the DOE caseload in a timely fashion, HHS has recently expanded
its criteria for identifying qualified physicians and is focusing on the recruitment
of physicians who are making a transition from a full clinical practice to retirement
or who have recently retired and are willing to undertake this non-clinical work. We
are committed to recruiting as many physicians as possible to serve on DOE’s physi-
cian panels.

RESIDUAL CONTAMINATION

Finally, pursuant to Public Law 107-107, NIOSH was responsible for conducting
a residual contamination study. The study, conducted by NIOSH, evaluated whether
significant residual contamination remained at atomic weapons employer or beryl-
lium vendor facilities after such facilities had concluded work for DOE or its prede-
cessor agencies.

NIOSH submitted a final report on this study to Congress in November 2003. The
study evaluated 219 AWE facilities and 72 beryllium vendor facilities. It found in-
sufficient information to make a determination for 34 AWE facilities and 12 beryl-
lium vendor facilities. Among facilities that could be evaluated, the study found that
Atomic Weapons Employer sites were almost equally divided between those that
had and did not have potential for significant residual contamination outside of the
periods in which weapons-related production occurred (96 and 89 facilities, respec-
tively). On the other hand, most of the beryllium vendor facilities (57) continue to
have potential for significant residual contamination.

We regret the mistake recently identified in part of the report. The report wrongly
stated that there was a potential for significant residual contamination at the Beth-
lehem Steel site in New York beyond the period when weapons related work was
completed at the site. Documentation reviewed indicates that there is little potential
for significant residual contamination outside of the period in which weapons-re-
lated production occurred. We are working to release an updated report as quickly
as possible with this corrected information.

CONCLUSION

In conclusion, HHS and NIOSH are working intensively to meet our responsibil-
ities under the Act. The major tasks are difficult because they employ dose recon-
struction expertise and systems on an unprecedented scale. We remain keenly
aware, however, that nuclear weapons workers and their families are relying on us
to accomplish this work as quickly as possible. We understand that “doing the best
we can” is not good enough from the perspective of our claimants, some of whom
are dying of cancer or have lost a spouse, parent or sibling to cancer. As we proceed,
we will continue to strive to produce dose reconstructions that are as timely as pos-
sible, that are fair, and that are grounded in the best available science.

Thank you for this opportunity to provide an update on the status of HHS activi-
ties under the Act. Mr. Elliott and I would be pleased to respond to any questions
of the Subcommittee.

Senator BUNNING. Mr. Hallmark.

STATEMENT OF SHELBY HALLMARK, DIRECTOR, OFFICE OF
WORKERS’ COMPENSATION PROGRAMS, DEPARTMENT OF
LABOR

Mr. HALLMARK. Thank you, sir. Mr. Chairman and members of
the committee, my name is Shelby Hallmark. I'm the Director of
the Office of Workers’ Compensation Programs at the Department
of Labor. I'm pleased to appear before the committee today to dis-
cuss EEOICPA, as we call it. We’re proud of our role in imple-
menting the act along with the other responsible departments.

As you know, DOL was assigned the lead role for part B and for
getting it up and running in July 2001. We met that challenge, and
since then, we have processed 95 percent of the 52,000 claims re-
ceived and issued, as has been indicated, over $800 million in bene-
fits and medical benefits. Labor is committed to holding ourselves
accountable for achieving measurable results, and we have done so
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with part B. With a starting backlog of 30,000 cases, we fell short
of our timeliness goals in the first full year, 2002, but we cleared
the backlog and met all of our timeliness goals last year and have
achieved further improvements in 2004.

For example, the average time for an initial decision has been re-
duced from 98 to 73 days for a DOE prime contractor employee,
and from 123 to 99 days for all other cases.

These very positive results were achieved through the hard work
of our staff and in close coordination with HHS and DOE. For ex-
ample, DOE has reduced the average time for its employment
verification from 90 days to 45 days during the past year.

We've also focused on making quality decisions and on clear com-
munications to our customers and stakeholders. No workers’ com-
pensation program is without conflict, but the level of appeals so
far indicates that our program decisions do have credibility. Having
reached what we would call steady state in part B processing, we
are geared up now to handle the thousands of cases that will be
coming back to us from NIOSH with dose reconstructions in the
coming months.

We've issued approximately 1,700 recommended decisions so far
on those cases, averaging 5 days from date of receipt to complete
that work. We are prepared now for there to be more appeals and
perhaps litigation as a result of these claims flowing through the
system because they are more complex, subject to factual dispute,
and have a lower approval rate.

Another challenge for us in the coming year will be to intensify
our outreach efforts. This will mean many more of our traveling re-
source centers that we have conducted around the country to reach
out to possible beneficiaries and we are also going to be branching
out and contacting pension funds, unions, and other entities that
can spread the word to people who no longer live close to the DOE
facilities.

On dose reconstruction, we’ve noted that the intricate process of
dose reconstruction has taken a long time to come to fruition, but
it’s now yielding results, as Dr. Howard mentioned. They've re-
turned over 2,000 cases to us and we've made favorable rec-
ommended decisions on nearly 500 of those cases already. We ex-
pect that to accelerate as the 5,000-plus cases that are in their
pipeline now flow through and with the completion of their site
profiles.

We’re encouraged by NIOSH’s increased productivity, by the
claimant-friendly of the dose reconstruction process as they’ve im-
plemented it, and by the quality and balance of the reconstructions
produced. We think this is state-of-the-art in identifying which spe-
cific cancers should reasonably be attributed to radiation exposure.
Building it has obviously taken longer than we anticipated, but it
is scientifically based and represents the most consistent, objective
and understandable methodology available.

Regarding part D, we have provided assistance to DOE in the
past and we will step up that effort starting next month. Senior
staff from DOL will be working with DOE to prioritize many of the
ideas for improvement. They've received, and we will help build
them—with them build procedures and other guidelines to carry
that out.
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Roughly 95 percent of the claims that are filed go both ways, are
both part D and part B, and that allows for some synergies in sav-
ings for DOE taking advantage of case development that’s already
been done on our side. For thousands of those dual cases, using
part B materials can expedite part D case processing and also
streamline the panel’s review of the case.

Mr. Chairman, you asked that we address ideas for improving
the act. I first would like to say that our experience with other
compensation programs suggests that any substantial change to
eligibility provisions should be approached with extreme caution.
The history of our black lung program is an object lesson. Alter-
ations in the standards of proof, eligibility, and coverage over time
resulted in what I would call a crazy quilt of case law, and made
it very difficult to explain to the target population while outcomes
vary over time and for different individuals.

We urge that Congress consider such long-term ramifications
when reviewing remedies to address the current problems. Specifi-
cally regarding part D, we support DOE’s proposed legislation to
remove certain administrative obstacles and we support DOE’s re-
quest for reprogramming.

We believe part B is operating fully and effectively now, but
some clarification of the statutes may be in order, specifically re-
garding the precise definition of a covered DOE facility to ensure
that the program remains directed toward the population Congress
intended to help. The administration is currently reviewing this
issue and will present legislation shortly.

I'd be pleased to answer any questions.

[The prepared statement of Mr. Hallmark follows:]

PREPARED STATEMENT OF SHELBY HALLMARK, DIRECTOR, OFFICE OF WORKERS’
COMPENSATION PROGRAMS, DEPARTMENT OF LABOR

Mr. Chairman, and Members of the Committee, my name is Shelby Hallmark. I
am the Director of the Office of Workers’ Compensation Programs (OWCP), a compo-
nent of the Employment Standards Administration (ESA), Department of Labor
(DOL).

I am pleased to have an opportunity to appear before the Committee today to dis-
cuss the Energy Employees Occupational Illness Compensation Program Act
(EEOICPA). While we are proud of the progress DOL has made in implementing
Part B of the Act, EEOICPA has been and continues to be an interdepartmental
activity, requiring the closely coordinated effort of the Departments of Energy
(DOE), Health and Human Services (HHS), Justice (DOJ), as well as Labor.

Under Executive Order 13179, DOL was assigned primary responsibility for ad-
ministering and adjudicating claims for compensation for cancer caused by radi-
ation, beryllium disease and certain other conditions under Part B of the Act, and
for ensuring that the program was up and running by July 31, 2001. Since funding
for the new program was not received until January 2001, DOL faced a major initial
challenge just to meet the congressionally mandated start date. We succeeded in
issuing interim final regulations in May of that year and established a fully func-
tioning program on schedule. Secretary Chao presented the first EEOICPA check on
August 9, 2001. Since then, DOL has taken in over 52,000 claims (covering 39,500
cases), conducted nearly 600 public meetings to inform potential claimants of the
program and help them file claims, established, in partnership with DOE, 11 full-
time resource centers near major DOE facilities to service the regions where most
potential claimants reside, established four DOL district offices and the infrastruc-
ture to support them, issued final decisions in nearly 22,000 cases, referred almost
16,000 cases to HHS for dose reconstruction, and awarded over $800 million in com-
pensation and medical benefits.
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EEOICPA OVERVIEW

Employees who worked for DOE, one of its contractors or subcontractors at a DOE
facility, or at a facility operated by a private company designated as an Atomic
Weapons Employer (AWE) or a beryllium vendor, may be eligible for a lump-sum
award and future medical benefits under Part B of the Act. Survivors of these work-
ers may also be eligible for benefits.

Part D of the Act established a system under which employees whose occupational
diseases are found by a panel of independent physicians appointed by HHS to have
been connected to work-related exposure to toxic substance receive assistance from
DOE in obtaining state workers’ compensation benefits. While DOL has no direct
role in Part D, we have worked cooperatively with DOE on Part D implementation
in developing processes and procedures and through the sharing of case files where
claims have been filed under both Parts. In April, a DOL team of senior policy and
procedural workers’ compensation experts will be working with DOE to help evalu-
ate and prioritize recommendations for improving Part D processing. This group will
also assist in implementing improvements by developing necessary policy, proce-
dures, and training materials for DOE consideration.

Under Part B of the EEOICPA, DOL determines eligibility for compensation and
medical expenses for those conditions covered by Part B of the Act. DOE provides
employment verification to DOL relevant to claims under Part B, provides worker
exposure information to HHS for its use in dose reconstructions for covered workers,
and designates private companies as atomic weapons employers and additional be-
ryllium vendors. Since the inception of the program, DOE and DOL have jointly op-
erated the resource centers located near the major nuclear weapons sites to provide
assistance to potential claimants and others who need information about EEOICPA.

HHS establishes procedures for estimating radiation doses, develops guidelines for
DOL to determine the probability that a cancer was caused by the exposure to radi-
ation, estimates radiation doses (dose reconstruction), determines additions to the
Special Exposure Cohort, and provides support for the Advisory Board established
by the Act. And finally, the Department of Justice notifies uranium workers eligible
for benefits under the Radiation Exposure Compensation Act (RECA) that they may
also receive compensation from the Department of Labor, and provides DOL with
documentation concerning those claims.

PART B ELIGIBILITY REQUIREMENTS AND PROCESSES

Several requirements must be met for a claimant to be eligible for compensation
under the EEOICPA. For a worker (or eligible survivor) to qualify for benefits under
Part B, the employee must have worked at a covered DOE, Atomic Weapons Em-
ployer, or beryllium vendor facility during a covered time period and developed one
of the specified illnesses as a result of their exposure to radiation, beryllium or sili-
ca. Covered medical conditions include radiation-induced cancer, beryllium disease,
or chronic silicosis (chronic silicosis is only covered for individuals who worked in
nuclear test tunnels in Nevada and Alaska). Covered workers receive a one-time
lump-sum payment of $150,000 as well as future medical treatment for the covered
condition (medical services and evaluations only for beryllium sensitivity). The
EEOICPA also provides compensation in the amount of $50,000 to individuals (or
their eligible survivors) awarded benefits by the DOJ under Section 5 of the RECA.

When a Part B claim is filed, it is assigned to one of our four District Offices—
Jacksonville, FL; Cleveland, OH; Denver, CO; or Seattle, WA—based on the geo-
graphical location of the covered worker’s last employment. A claims examiner will
review the documentation and determine if the criteria established by the Act for
covered employment and covered illness are met. The claims examiner will work
with the claimant, DOE and/or the private employer or employers involved to de-
velop the case file as completely as possible.

There are several different types of claims under Part B of the Act, which require
different processing steps. Claims for the $50,000 RECA supplement are the least
complex, involving verification via the Department of Justice that a RECA award
has been made, and documentation of the identity of the claimant (including sur-
vivor relationship issues). For claims involving beryllium disease, silicosis, or a
“specified cancer” for workers at a Special Exposure Cohort (SEC) facility, the em-
ployment and illness documentation is evaluated in accordance with the criteria in
the EEOICPA. The DOL district office will then issue a recommended decision to
the claimant. The claimant may agree with the recommended decision, or may ob-
ject and request either a review of the written record or an oral hearing (the latter
will normally be held at a location near the claimant’s residence). In either case,
the Final Adjudication Branch (a separate entity within the DOL’s Office of Work-
ers’ Compensation Programs) will review the entire record, including the rec-



53

ommended decision and any evidence/testimony submitted by the claimant and will
issue a final decision, either awarding or denying benefits (or the Branch may re-
mand to the district office if further development of the case is necessary). A Final
Decision could then be appealed to the U.S. District Courts.

SPECIAL EXPOSURE COHORT CASES

DOL can move directly to a decision on cases involving a “specified cancer” at a
Special Exposure Cohort facility because the Act provided a presumption that any
of the twenty-two listed cancers incurred by an SEC worker was caused by radiation
exposure at the SEC facility. DOL had received 6,147 cancer cases involving work-
ers at the current SEC facilities as of March 18, 2004. Of these cases, 2,849 have
been awarded $427 million in compensation. Another 2,181 cases either have been
found not to meet the employment duration requirement or, more frequently, in-
volve cancers other than the twenty-two specified cancers in the Act. In the latter
circumstance, the case will be referred to HHS for a dose reconstruction so that
DOL can determine whether to award benefits based upon the probability that radi-
ation caused the cancer. About 40 percent of the cancer claims from SEC sites in-
volve non-specified cancers and hence require a dose reconstruction.

DOSE RECONSTRUCTION CASES

For cases involving a claimed cancer not covered by the SEC provisions (that is,
either a cancer incurred at a non-SEC facility, a cancer incurred at an SEC facility
that is not one of the specified cancers listed in the Act, or an employee who did
not have sufficient employment duration to qualify for the SEC), there is an inter-
vening step in the process to determine causation, called “dose reconstruction.” In
these instances, once DOL determines a worker was a covered employee and that
he or she had a diagnosis of cancer, the case is referred to the National Institute
for Occupational Safety and Health (NIOSH) so that the individual’s radiation
dose—the relevant amount and character of radiation to which the individual was
exposed related to his or her employment in the nuclear weapons complex—can be
estimated.

After NIOSH completes the dose reconstruction and calculates a dose estimate for
the worker, DOL takes this estimate and applies the methodology also promulgated
by HHS (in its probability of causation regulation) to determine if the statutory cau-
sality test is met. The standard is met if the cancer was “at least as likely as not”
related to the covered employment, as indicated by a determination of at least a 50
percent probability. DOL’s district office then issues a recommended decision on eli-
gibility for EEOICPA benefits, which is subject to the same subsequent administra-
tive procedures and appeal rights described above with regard to other claims.

DOL PERFORMANCE GOALS AND OUTCOMES

The Department of Labor is committed to measuring the accomplishment of meas-
urable outcomes and holding ourselves accountable for achieving the fundamental
goals of all the programs we administer. With respect to the Energy Compensation
program, we established high performance standards focused on moving claims rap-
idly through the initial and secondary adjudication stages. Our Government Per-
formance Results Act (GPRA) goals, even for the first full year (FY 2002), were chal-
lenging in light of the large number of first year claims and program start-up activi-
ties.

Our goal for initial processing was to make initial decisions in 75 percent of the
cases within 120 days for cases from DOE facilities and in RECA claims, and within
ISO days for AWE, beryllium vendor, and subcontractor cases (for which employ-
ment and other critical information is generally more difficult to obtain). Because
we had nearly 30,000 cases on hand to start with, we knew in advance we would
not meet those goals, which were conceptualized in terms of a normal, steady-state
flow of incoming claims. However, establishing rigorous performance goals signaled
to our own staff and to those potentially eligible for benefits that we were committed
to efficiently processing claims. In fact, eve took timely initial actions (either rec-
ommended decisions or referral to NIOSH for dose reconstruction) in about 48 per-
cent of the cases during that first full year of operation (FY 2002), despite the back-
log of cases from the previous year. The smaller number of final decisions completed
in FY 2002 met our GPRA timeliness goals in 76 percent of cases.

During FY 2003 the DOL program was able to eliminate the initial backlog of
claims, leaving only a working inventory of about two to three months’ incoming
claims pending in our district offices. At the same time, and despite making deci-
sions on many older cases as we cleared the backlog, the program was able to ex-
ceed its GPRA timeliness goals. Our district offices issued initial decisions within



54

the target timeframe in 79 percent of all cases processed, in excess of the 75 percent
goal. Our Final Adjudication Branch issued 77 percent of its final decisions within
the program standards, also in excess of a goal of 75 percent. During FY 2004 we
have continued to improve on these results, exceeding our GPRA standards on all
counts and driving down the average times to complete each phase of the different
types of Part B claims. For example, the average time to complete an initial decision
for cases from DOE facilities has been reduced from 98 to 73 days, and the average
for cases from all other facilities and subcontractors is down from 123 to 99 days.

Accomplishment of these goals took the persistent, case-by-case effort of the entire
staff of our Division of Energy Employees Occupational Illness Compensation Pro-
gram (DEEOIC), as well as the continuing support of our Solicitor’s Office. Close
and frequent coordination with HHS allowed us to move cases smoothly and effi-
ciently to NIOSH when dose reconstruction is needed. In addition, DOL and DOE
worked cooperatively to improve the employment verification process and reduce the
average time for completion of DOE verifications from nearly 90 days at the begin-
ning of FY 2003 to a current average of less than 45 days. These cooperative meas-
ures were instrumental in reducing Part B processing times.

DOL has also focused on achieving quality decisions, and on providing clear and
effective communications to our customers and stakeholders. DEEOIC instituted a
rigorous Accountability Review process, borrowed from the older compensation pro-
grams administered by OWCP. This process subjects statistically valid samples of
case work in each program office to careful scrutiny by objective reviewers, both to
assess the level of quality of the work and to guide managers in developing training
and other corrective action measures. The headquarters staff has developed com-
prehensive procedural and policy guidance, a difficult task in the context of a new
and still evolving compensation program. Although no workers’ compensation pro-
gram is without conflict, the level of appeals has been relatively low, suggesting that
the new program has reached a level of quality that builds credibility for its deci-
sions.

Since the effective date of the Act, DOL has received over 52,000 claims, which
were filed based on 39,500 individual cases or workers. As of March 18, 2004, our
district office staff have made recommended decisions or referred the case to NIOSH
for dose reconstruction in over 95 percent of the cases received. There have been
over 1,000 Final Decisions issued in nearly 22,000 cases and nearly $778 million
in compensation payments made to over 10,400 claimants. Additionally, nearly $29
million in medical benefits have been paid. A detailed listing of current program sta-
tistics is displayed in attached Program Status Report.*

CURRENT DOL CHALLENGES

After two and a half years in existence, Part B of the EEOICPA program is ap-
proaching stability. The staff is now well trained and experienced, and support sys-
tems have been refined. The initial backlog has been eliminated, and the relatively
steady stream of incoming claims is being processed timely as received. Neverthe-
less, DOL must gear up to adjudicate the thousands of cases that are now beginning
to return from NIOSH with completed dose reconstructions. To date, DOL has
issued a recommended decision on roughly 1,700 of these over 2,000 dose recon-
structed cases, completing that work within an average of five days after they are
received from NIOSH. This is well below the program’s timeliness goal of 21 days
for such actions, but it is expected that this workload will become more challenging
as NIOSH production accelerates. In addition, dose reconstruction cases are more
complicated, entail much more factual evidence subject to dispute, and will inevi-
tably have a lower rate of initial approvals (approximately 28 percent at the rec-
ommended decision level thus far, about 30 percent less than the overall approval
rate). Accordingly, we anticipate a growing level of appeals requests and potential
litigation as this workload matures and becomes the predominant Part B claim type
being adjudicated.

Recognizing that there are still groups of potential beneficiaries who have not
been made aware of the program or do not understand how it works, we have also
made a commitment to intensify our already extensive outreach efforts. These ef-
forts, in cooperation with DOE, will include a significant number of strategically lo-
cated traveling resource centers to provide assistance to potential claimants, as well
as coordination with pension funds, unions, and other groups which may be able to
extend our message about the program to retirees and workers or their survivors
who no longer live in proximity to a DOE facility. This outreach has particular ur-
gency for living workers who may have contracted a covered condition but have not

*The report has been retained in committee files.
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yet filed a claim. This is because these individuals’ eligibility for Part B medical
benefits does not begin until the date their claim is filed. We are also using some
of the partner organizations just mentioned to obtain employment information for
subcontractor employees and construction workers for whom employment records
are not available otherwise.

DOSE RECONSTRUCTION ISSUES

Although the intricate dose reconstruction process took time to be developed and
become fully operational, that process is now beginning to yield results. NIOSH has
returned approximately 2,000 completed dose reconstruction cases to DOL through
mid March 2004. Of that group, nearly 500 have received favorable recommended
decisions, indicating that the probability of causation was found to be 50 percent
or more. Most of those cases (390) have already been paid. We anticipate an accel-
eration in completed close reconstructions, and hence in payments generated
through this avenue, based on the more than 5,000 cases now in the final stages
of the NIOSH dose reconstruction production process and in light of NIOSH’s devel-
opment and refinement of complex “site profiles” for most of the major facilities.
While building the site profiles has been laborious and time consuming, these pro-
files should allow NIOSH to ensure consistency, accuracy, efficiency, and increased
promptness in completing individual dose reconstructions in the future.

DOL is encouraged by the increased productivity in the dose reconstruction proc-
ess, the claimant-friendly approach NIOSH has adopted, and the duality and bal-
ance of the dose reconstruction reports produced. We believe this process is the most
effective means of identifying which specific cancers can reasonably be attributed to
the increased risk of cancer caused by radiation exposure at a covered facility. While
the process has taken longer than anticipated to get moving, it is scientifically based
and represents the most consistent, objective, and understandable method available
in determining the presence of radiogenic cancer.

DOE PART D ISSUES

I mentioned earlier that DOL shares case information with DOE for claims fled
under both Parts B and D of the EEOICPA. Nearly 95 percent of the claimants who
have filed Part D cases have also filed claims with DOL under Part B. DOL and
DOE have developed procedures for sharing case-level information, and will work
together to reduce the time spent on redundant case development and investigation.
However, the extent to which sharing the DOL case work reduces the need for case
development by DOE varies considerably by the nature of the case and due to the
difference between Part B and Part D eligibility criteria. For example, a large num-
ber of overlapping cases do not present a covered Part B medical condition - they
are true Part D claims that were in effect misfiled with DOL. In those instances,
DOL would not develop the medical conditions not covered by Part B, nor would we
develop or make a determination of covered employment unless a Part B covered
medical condition was being claimed. However, sharing case file information for
Part D cases in which a claimant also has alleged a Part B covered condition, when
DOL has already developed the case, may provide DOE with confirmed evidence
such as covered employment, and sufficient medical documentation to determine
that the employee did suffer a cancer, beryllium disease, or silicosis. DOE has indi-
cated that it has reprioritized its Part D application processing to put those dual
Part B - Part D applications with a positive Part B determination higher in their
processing queue, given the work already done by DOL, and the higher standard
of causation used for the Part B program.

It is not easy to quantify the extent to which this data sharing reduces redundant
investigation and development of Part D cases, but DOE can benefit from some of
the case development work already conducted by DOL. A data match between DOE
Part D claims and DOL Part B claims was conducted in June 2003, and identified
16,304 individuals for whom claims were filed under both programs. As of March
11, 2004, DOL had made at least an initial determination as to covered employment
and/or the sufficiency of medical evidence of cancer, beryllium disease, or silicosis
in 15,834 cases (97 percent of the matches).

The DOL cases most readily applicable for processing under Part D are 1,741
matched cases (11 percent of the matches) containing evidence of covered employ-
ment. Sufficient medical justification of a Part B covered illness, and sufficient evi-
dence of causation. These cases include Final Approvals for matched cases for beryl-
lium disease (482 case for beryllium sensitivity and 333 for chronic beryllium dis-
ease), chronic silicosis (16 matched cases), cases of multiple Part B covered illnesses
(12 matched cases), and cases returned by NIOSH with completed dose reconstruc-
tions (898 matched cases).
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Also directly applicable to Part D are the 6,788 matched cases (42 percent of the
matches) currently pending NIOSH dose reconstruction. (DOE has advised us that
they are now utilizing the NIOSH reports as a means of simplifying the work of
its panels in these instances.) As these cases are returned by NIOSH, they can be
used by DOE as significant evidence for physician panel consideration. In cases
where the applicant has only fled for cancer, DOE can send these cases to its panel
with little additional preparation. It must be noted, however, that DOE may need
to do additional case development for cases where the applicant has claimed mul-
tiple illnesses. In those cases, DOE may need to obtain additional exposure data for
conditions not evaluated under Part B, so as to properly develop the case under Part
D criteria.

Of less direct applicability would be 1,507 matched cases that have final DOL ap-
provals for SEC cancers. These cases may have significant employment and medical
information that would be useful for Part D processing. Because of the SEC pre-
sumption, however, they may not include evidence related to causation that would
be applicable to Part D’s causation standard. DOE may also need to validate other
(non-DOL covered) illnesses, and obtain additional employment and exposure data
for these cases.

RECOMMENDATIONS FOR IMPROVEMENT

Mr. Chairman, you asked that we address ideas for improving the EEOICPA in
our testimony. We support the proposed legislation DOE has advanced to remove
certain administrative obstacles to the smooth operation of that program, most nota-
bly elimination of the current cap on compensation for its physician panel members.
We support DOFE’s request for an appropriations transfer to allow it to expedite case
processing and expand its physician panels, and to maintain and enhance the re-
trieval of records for both Parts B and D. This appropriation transfer is particularly
important since without it, DOE has indicated it may not be able to continue to pro-
vide Part B employment verifications or NIOSH dose reconstruction data requests
for all of FY04. As noted earlier, DOL will work with DOE more intensively in the
coming weeks with administrative initiatives that will aid in clearing the existing
Part D backlog.

While we believe that Part B is now operating fully and effectively, some clarifica-
tions of the statute may be in order. Clarification may be needed regarding the pre-
cise definition of which DOE facilities or activities are covered, to ensure that
EEOICPA benefits, and the expense of administering the statute, are directed to-
ward the population Congress intended to help. The Administration is currently re-
viewing this issue and will provide legislative language in the near future.

I would note, however, that DOL’s experience with compensation programs like
EEOICPA suggests that any substantial changes should be undertaken with ex-
treme caution and an eye to the long term. The history of the Black Lung program
is an object lesson regarding the effects of frequent and fundamental programmatic
shifts. Major alterations in that program in the standards of proof, eligibility cri-
teria, and coverage have resulted in frustrating inconsistencies for the intended
beneficiaries. We urge Congress to consider such ramifications whenever legislation
to change EEOICPA is proposed to avoid establishing an environment for program
inequities and instability over the long-term.

I would be pleased to answer any questions the Committee may have.

Senator BUNNING. Mr. Robertson.

STATEMENT OF ROBERT E. ROBERTSON, DIRECTOR,
EDUCATION, WORKFORCE, AND INCOME SECURITY ISSUES,
GENERAL ACCOUNTING OFFICE

Mr. ROBERTSON. Good morning and thanks for the opportunity to
be here this morning to talk about these very important issues. My
remarks are going to be based on our ongoing work looking at
DOE’s implementation of subtitle D of the Energy Employees Occu-
pational Illness Compensation Program Act. What I'd like to do
this morning is quickly run through three points.

First, while Energy has increased the speed of initial case devel-
opment, large numbers of claims still have not been processed.
During the first 2% years of the program ending December 31,
2003, Energy had fully processed about 6 percent of the more than
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23,000 claims it had received. The majority of the fully processed
claims, and that’s about 5 percent of the overall cases, had been
found ineligible because of either a lack of employment at an eligi-
ble facility, or the absence of an illness related to toxic exposure.
Energy had not begun processing nearly 60 percent of the cases it
had received. In the last 6 months of 2003, Energy had more than
tripled the number of cases receiving a final determination from a
physicians panel—this has increased from 42 to 150. These 150
cases represented less than 1 percent of the total cases filed.

As an aside, I should also note that assessing Energy’s achieve-
ment of case processing goals was complicated by systems limita-
tions, which also make it difficult to assess progress toward goals
related to program objectives, such as the quality of assistance
given to claimants in filing for state worker compensation.

My second point is to raise a concern about the availability of
suitable numbers of qualified physicians to serve on physicians
panels. As you're aware, these are the panels that issue determina-
tions claimants use to file claims under State worker compensation
systems. Even with panels operating at full capacity, the small pool
of physicians qualified to serve on panels is likely to limit the agen-
cy’s ability to produce more timely determinations.

Now, Energy, as you heard earlier this morning, has taken some
actions to address some of the physician panel problems. It has
identified additional sources for recruiting physicians and it has
implemented modifications to the qualifications required for physi-
cians to serve. It also has recently reduced the number of physi-
cians required to evaluate cases and changed timeframes for com-
pleting their review.

However, it’s still just too early to determine the extent to which
these changes will actually improve the speed of obtaining a physi-
cian determination. In the meantime, claimants have experienced
lengthy delays in receiving the determinations they need to file
worker compensation claims. Further, Energy has not kept claim-
ants sufficiently informed about the delays in processing their
claims or what they, the claimants, can expect to see as they pro-
ceed with the State worker compensation systems.

My third and final point is to note that while a majority of the
cases associated with Energy facilities in the nine States we exam-
ined are not likely to be contested by employers or their insurers,
actual compensation is not certain. Specifically, slightly more than
half the cases associated with these facilities are likely to have a
willing payer benefits. Another quarter of the cases, while not hav-
ing willing payers, will have worker compensation coverage pro-
vided by an insurer who has stated that it will not contest the
claim for benefits. These figures are order-of-magnitude estimates
based largely on the method of workers’ compensation coverage
used by Energy contractor employers, and are not an estimate of
the number of cases that will be ultimately paid. In fact, for all
claimants actual compensation is not certain because of additional
factors such as variations in State worker compensation programs
or contractor’s uncertainty on how to compute benefits. These are
items that were discussed earlier this morning.

Roughly 20 percent of the cases in the nine States we reviewed
are likely to lack a willing payer. My written testimony provides
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framework for considering options to deal with the absence of will-
ing payers for claims that receive a positive determination from
Energy. Options for changing the program range from adding a
Federal benefit to the existing program for cases that lack a willing
payer to designing an entirely new program.

If the Congress chooses to modify the current program, it would
need to examine these options in terms of several issues, including
the source, method, and amount of Federal funding required to pay
benefits, the length of time needed to implement changes, the cri-
teria for determining who is eligible, and the equitable treatment
of claimants. In particular, the cost implications of any change
should be carefully considered in the context of current Federal fis-
cal environment.

That ends my prepared remarks. I'll be happy to answer ques-
tions.

[The prepared statement of Mr. Robertson follows:]

PREPARED STATEMENT OF ROBERT E. ROBERTSON; DIRECTOR; EDUCATION,
WORKFORCE, AND INCOME SECURITY ISSUES; GENERAL ACCOUNTING OFFICE

ENERGY EMPLOYEES COMPENSATION

OBSTACLES REMAIN IN PROCESSING CASES EFFICIENTLY AND ENSURING
A SOURCE OF BENEFIT PAYMENTS

What GAO Found

During the first 22 years of the program, ending December 31, 2003, Energy had
completely processed about 6 percent of the more than 23,000 cases that had been
filed. Energy had begun processing of nearly 35 percent of cases, but processing had
not yet begun on nearly 60 percent of the cases.

While Energy got off to a slow start in processing cases, it is now processing
enough cases that there is a backlog of cases waiting for review by a physician
panel. Energy has taken some steps intended to reduce this backlog, such as reduc-
ing the number of physicians needed for some panel Nonetheless, a shortage of
qualified physicians continues to constrain the agency’s capacity to decide cases
more quickly. Consequently, claimants will likely continue to experience lengthy
dlelays in receiving the determination: they need to file workers’ compensation
claims.

GAO estimates that more than half of the cases associated with Energy facilities
in 9 states that account for more than three-quarters of all Subtitle D cases filed
are likely to have a willing payer of benefits. Another quarter of the cases in these
9 states, while not technically having a willing payer, have workers’ compensation
coverage provided by an insurer that has stated that it will not contest these claims.
However, the remaining 20 percent of cases lack willing payers and are likely to
be contested, which means that many of these cases may be less likely to receive
compensation. Because of data limitations, these percentages provide an order of
magnitude estimate of the extent to which claimants will have willing payers. The
estimates are not a prediction of actual benefit outcomes for claimants.

In this testimony, GAO also provides a framework for evaluating potential options
for changing the program to address the willing payer issue. This framework in-
cludes a range of issues that would help the Congress assess options if it chooses
to change the current program. One of these issues in particular—the federal cost
implications—should be carefully considered in the context of the current federal fis-
cal environment.

Mr. Chairman and Members of the Committee, I am pleased to be here today to
update the information we provided in our November 21, 2003 testimony before you
on our work regarding the effectiveness of the benefit program under Subtitle D of
the Energy Employees Occupational Illness Compensation Program Act of 2000
(EEOICPA). This legislation was designed to provide assistance to contractor em-
ployees in obtaining compensation for occupational illnesses. Congress mandated
that we study this issue and report to the Senate Committees on Energy and Nat-



59

ural Resources and Appropriations and the House Committees on Energy and Com-
merce and Appropriations

For the last several decades, the Department of Energy (Energy) and its prede-
cessor agencies and contractors have employed thousands of individuals in secret
and dangerous work in the nuclear weapons production complex. Over the years,
employees were unknowingly exposed to toxic substances, including radioactive and
hazardous materials, and studies such as one commissioned by the National Eco-
nomic Council have shown that many of these employees subsequently developed se-
rious illnesses. EEOICPA established two programs to help secure compensation for
employees who developed occupational illnesses or for their survivors. Congressional
Committees, as well as individual Members of Congress, claimants, and advocates
have raised concerns regarding Energy’s processing of claims and the availability of
benefits once claims have been decided.

Enacted as title XXXVI of the Floyd D. Spence National Defense Authorization
Act for Fiscal Year 2001, which was signed into law on October 30, 2000, this legis-
lation has two major components. Subtitle B provides eligible workers who were ex-
posed to radiation or other toxic substances and who subsequently developed ill-
nesses such as cancer and lung disease a one-time payment of up to $150,000 and
covers future medical expenses related to the illness. The Department of Labor ad-
ministers these benefits, payable from a compensation fund establishes by the same
legislation. Subtitle D allows Energy to help its contractor employees file state
workers’ compensation claims for illnesses determined by a panel of physicians to
lf)e claused by exposure to toxic substances in the course of employment at an Energy
acility.

My testimony today reflects our ongoing review of the effectiveness of Energy’s
implementation of Subtitle D. Our work is focused on four key areas: (1) the num-
ber, status, and characteristics of claims filed with Energy; (2) the extent to which
Energy policies and procedures help employees file timely claims for state workers’
compensation benefits; (3) the extent to which there will be a “willing payer” of
workers’ compensation benefits; that is, an insurer who—by order from, or agree-
ment with, Energy—will not contest these claims; and (4) a framework that could
be used for evaluating possible options for changing the program in the event that
there may not be willing payers of benefits.

In summary, as of December 31, 2003, Energy had fully processed about 6 percent
of the more than 23,000 cases received. Most of the fully processed cases had been
found ineligible because of either a lack of employment at an eligible facility or an
illness related to toxic exposure. While Energy got off to a slow start in processing
cases, it is now processing enough cases that there is a backlog of cases waiting for
review by a physician panel. The agency has taken some steps to reduce this back-
log; nonetheless, a shortage of qualified physicians continues to constrain Energy’s
capacity to decide cases more quickly. In the meantime, Energy has not kept claim-
ants sufficiently informed about the delays in the processing of their claims as well
als what claimants can expect as they proceed with state workers’ compensation
claims.

While the workers’ compensation claims from about 80 percent of the cases associ-
ated with major Energy facilities in 9 states are not likely to bE contested by em-
ployers or their insurers, actual compensation is not certain. This figure is based
primarily on the method of workers’ compensation coverage used by the Energy con-
tractors and is not an estimate of the number of cases that will ultimately be paid.
Specifically, slightly more than half the cases associated with facilities in the 9
states are likely to have a willing payer of benefits and another quarter of the cases,
while not having willing payers, have workers’ compensation coverage provided by
an insurer that has stated that it will not contest the claim for benefits. However,
the remaining 20 percent of cases lack willing payers and are likely to be contested,
which means that many of these cases may be less likely to receive compensation.
Because of data limitations, these percentages provide an order of magnitude esti-
mate of the extent to which claimants will have willing payers. The estimates are
not a prediction of actual benefit outcomes for claimants.

Various options are available to improve payment outcomes for the cases that re-
ceive a positive physician panel determination, but lack willing payers under the
current program. If it were decided that the program should be modified, the options
for changing it range from adding a federal benefit to the existing program for cases
that lack a willing payer to designing a completely new program. Congress would
need to examine these options in terms of several issues, including the source, meth-
od, and amount of the federal funding required to pay benefits; the length of time
needed to implement changes; the criteria for determining who is eligible; and the
equitable treatment of claimants. In particular, the federal cost implications of these
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options should be carefully considered in the context of the current federal fiscal en-
vironment.

To perform our review, we analyzed data extracted from Energy’s Subtitle D case
management system for applications filed through June 30, 2003, and again through
December 31, 2003.1 We also reviewed the provisions of and interviewed officials
with, the workers’ compensation programs in nine states with Energy facilities ac-
counting for more than three-quarters of Subtitle D cases filed, and we interviewed
the contractors operating the major facilities in these states. In addition, we con-
ducted site visits to three Energy facilities in Oak Ridge, Tennessee, the state with
facilities accounting for the largest number of Subtitle D claims. We also inter-
viewed key program officials and other experts. Although our review is continuing,
we conducted our work for this testimony from April 2003 through March 2004 in
accordance with generally accepted government auditing standards.

BACKGROUND

Energy oversees a nationwide network of 40 contractor-operated industrial sites
and research laboratories that have historically employed—more than 600,000 work-
ers in the production and testing of nuclear weapons. In implementing EEOICPA,
the President acknowledged that it had been Energy’s past policy to encourage and
assist its contractors in opposing workers’ claims for state workers’ compensation
benefits based on illnesses said to be caused by exposure to toxic substances at En-
ergy facilities.2 Under the new law, workers or their survivors could apply for assist-
ance from Energy in pursuing state workers’ compensation benefits; and if they re-
ceived a positive determination from Energy, the agency would direct its contractors
to not contest the workers’ compensation claims or awards. Energy’s rules to imple-
ment the new program became effective in September 2002, and the agency began
t(%f process the applications it had been accepting since July 2001, when the law took
effect.

Energy’s claims process has several steps. First, claimants file application, and
provide all available medical evidence. Energy then develops the claims by request-
ing records of employment, medical treatment, and exposure to toxic substances
from the Energy facilities at which the workers were employed. If Energy deter-
mines that the worker was not employed by one of its facilities or did not have an
illness that could be caused by exposure to toxic substances, the agency finds the
claimant ineligible. For all others, once development is complete, a panel of three
physicians reviews the case and decides whether exposure to a toxic substance dur-
ing employment at an Energy facility was at least as likely a-, not to have caused,
contributed to, or aggravated the claimed medical condition. The panel physicians
are appointed by the National Institute for Occupational Safety and Health
(NIOSH) but paid by Energy for this work Claimants receiving positive determina-
tions are advised that they may wish to file claims for state workers’ compensation
benefits. Claimants found ineligible or receiving negative determinations may ap-
peal to Energy’s Office of Hearings and Appeals.

Each of the 50 states and the District of Columbia has its own workers’ compensa-
tion program to provide benefits to workers who are injured on the job or contract
a work-related illness. Benefits include medical treatment and cash payments that
partially replace lost wages. Collectively, these state programs paid more than $46
billion in cash and medical benefits in 2001. In general, employers finance workers’
compensation programs. Depending on state law, employers finance these programs
through one of three methods: (1) they pay insurance premium to a private insur-
ance carrier, (2) they contribute to a state workers’ compensation fund, or (3) they
set funds aside for this purpose as self-insurance. Although state workers’ com-
pensation laws were enacted in part as an attempt to avoid litigation over work-
place accidents, the workers’ compensation process is still generally adversarial,
with employers and their insurers tending to contest aspects of claims that they con-
sider not valid.

State workers’ compensation programs vary as to the level of benefits, length of
payments, and time limits for filing. For example, in 1999, the maximum weekly
benefit for a total disability in New Mexico was less that $400, while in Iowa it was
approximately $950. In addition, in Idaho, the weekly benefit for total disability

1We collected data as of this date to enable us to assess the reliability of Energy’s data by
(1) performing electronic testing for obvious errors in accuracy and completeness, (2) reviewing
available documentation, and (3) interviewing agency officials and contractors knowledgeable
about the data. We determined that the data elements used were sufficiently reliable for our
purposes.

2 Executive Order 13179 of December 7, 2000.
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Figure 1. Energy’s Claims Process
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Source: GAQ analysis of Energy Claims Process.

would be reduced after 52 weeks, while in Iowa benefits would continue at the origi-
nal rate for the duration of the disability. Further, in Tennessee, a claim must be
filed within 1 year of the beginning of incapacity or death. In contrast, in Kentucky
a claim must be filed within 3 years of either the last exposure to most substances
or onset of disease symptoms, but within 20 years of exposure to radiation or asbes-
tos.

ENERGY HAS PROCESSED FEW CASES AND INSUFFICIENT STRATEGIC PLANNING AND
DATA COLLECTION COMPLICATE PROGRAM MANAGEMENT

As of December 31, 2003, Energy had completely processed about 6 percent of the
more than 23,000 cases that had been filed. Energy had begun processing of nearly
35 percent of cases, but processing had not yet begun on nearly 60 percent of the
cases. Insufficient strategic planning and systems limitations complicate assessment
of Energy’s achievement of case processing goals. Further, these limitations make
it difficult to assess achievement of other broader goals, related to program objec-
tives, such as the quality of the assistance given to claimants in filing for state
workers’ compensation.

ENERGY HAS FULLY PROCESSED ABOUT 6 PERCENT OF ITS CASES

During the first 2V% years of the program, ending December 31, 2003, Energy had
fully processed about 6 percent of the more than 23,000 claims it received. The ma-
jority of the fully processed claims (about 5 percent of all cases) had been found in-
eligible because of either a lack of employment at an eligible facility or an illness
related to toxic exposure. I1 the last 6 months of 2003, Energy more than tripled
the number of cases receiving a final determination from a physician panel, from
42 to 150. These 150 cases represent less than 1 percent of the more than 23,000
cases filed.

While cases filed are associated with facilities in 43 states or territories, the ma-
jority of cases are associated with Energy facilities in 9 states. Facilities in Colo-
rado, Idaho, Iowa, Kentucky, New Mexico, Ohio, South Carolina, Tennessee, and
Washington account for more than 75 percent of cases received by December 31,
2003. The largest group of cases is associated with facilities in Tennessee.

A majority of all cases were filed during the first year of program implementation,
but new cases continue to be filed. Nationwide, the number of cases filed increased
by 22 percent in the last 6 months of 2003 from fewer than 19,000 to more than
23,000. However, the rate of increase in cases filed was not uniform across the 9
states with facilities that account for more than three-quarters of all cases. For ex-
ample, cases associated with facilities in Washington increased by 8 percent during
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Figure 2. Distribution of Cases by Employee’s Last Energy Facility Worked
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the 6-month period while cases in New Mexico increased by 34 percent and cases
in Ohio increased by 80 percent.

As of the end of calendar year 2003, Energy had not yet begun processing nearly
60 percent of the cases, and an additional 35 percent of cases were in processing.
The majority of cases being processed were in the case development stage, where
Energy requests information from the facility at which the claimant was employed.
Of the cases still in processing, about 2 percent were ready for physician panel re-
view and 3 percent were undergoing panel review.

Energy reports that, in recent months, it has considerably accelerated the rate at
which it is completing the development of cases that are ready for physician panel
review. Since our testimony in November 2003, Energy’s case development process
has met the agency’s goal of completing the development on 100 cases per week,
which is considerably higher than the average of about 30 cases per week it was
completing in September 2003. Moreover, since our prior testimony, Energy has also
completed a comprehensive review of its Subtitle D program that resulted in a plan
that identifies strategies for further accelerating its case processing. This plan sets
a goal of eliminating the entire case backlog by the end of fiscal year 2006 and is
dependent, in part, on Energy’s shifting additional funds into this program.

INSUFFICIENT STRATEGIC PLANNING AND DATA COLLECTION LIMIT ENERGY’S ABILITY TO
DETERMINE WHETHER PROGRAM GOALS ARE BEING MET

Insufficient strategic planning regarding system design, data collection, and track-
ing of outcomes has made it more difficult for Energy officials to manage some as-
pects of the program and for those with oversight responsibilities to determine
whether Energy is meeting the goal of providing assistance in filing for workers’
compensation. The data system used by Energy to aid in case management was de-
veloped by contractors without detailed specifications from Energy. Furthermore,
the system way developed before Energy established its processing goals, and the
change: Energy implemented to improve its ability to track certain information have
resulted in more recent status data being not completely comparable with older sta-
tus data.

Because it did not adequately plan for the various uses of its data, Energy lacks
some of the information needed to analyze how cases will fare where they enter the
state workers’ compensation systems or to track their outcomes. Specifically, it is
difficult for Energy to predict whether willing payers of workers’ compensation bene-
fits will exist using case management system data because the information about
the specific employer for whom the claimant worked is not collected in a format that
can be systematically analyzed. Since employers are liable for workers’ compensa-
tion coverage, specific employer information is important in determining whether a
willing payer exists. In addition, while Energy has not been systematically tracking
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whether claimants subsequently file workers’ compensation claims or the decisions
on these claims, Energy now plans to develop this capability.

A SHORTAGE OF QUALIFIED PHYSICIANS TO ISSUE DETERMINATIONS DELAYS FILING
OF WORKERS' COMPENSATION CLAIMS AND CLAIMANTS MAY RECEIVE INADEQUATE
INFORMATION TO PREPARE THEM TO PURSUE THESE CLAIMS

Energy was slow in implementing its initial case processing operation, but it is
now processing enough cases so that there is a backlog of cases awaiting physician
panel review. With panels operating at full capacity, the small pool of physicians
qualified to serve on the panels may ultimately limit the agency’s ability to produce
more timely determinations. Claimants have experienced lengthy delays in receiving
the determinations they need to file workers’ compensation claims and have re-
ceived little information about claims status as well as what they can expect from
this process. Energy has taken some steps intended to reduce the backlog of cases.

THE ABILITY TO PRODUCE MORE TIMELY DECISIONS MAY BE LIMITED BY THE SMALL
POOL OF QUALIFIED PHYSICIANS AND GAPS IN INFORMATION THEY NEED TO QUICKLY
DECIDE CASES

Additional resources have allowed Energy to speed initial case development, and
it has been processing enough cases to produce a backlog of cases waiting for physi-
cian panel review. However, the limited pool of qualified physicians for panels may
continue to prevent significant improvements in processing time. Under the rules
Energy originally established for this program that required that each case be re-
viewed by a panel of 3 physicians and given the 130 physicians currently available,
it could have taken more than 13 years to process all cases pending as of December
31, without consideration of the hundreds of new cases the agency 1s receiving each
month.3 However, in an effort to make the panel process more efficient, Energy pub-
lished new rules on March 24, 2004, that re-defined a physician panel as one or
more physicians appointed to evaluate these cases and changed the timeframes for
completing their review. In addition, the agency began holding a full-time physician
panel it Washington, D.C. in January 2004, staffed by physicians who are willing
to serve full-time for a 2- or 3-week period.

Energy and NIOSH officials have taken steps to expand the number of physicians
who would qualify to serve on the panels and to recruit more physicians, including
some willing to work full-time. While Energy has made several requests that
NIOSH appoint additional physicians to staff the panels, such as requesting 500
physicians in June 2003, NIOSH official: have indicated that the pool of physicians
with the appropriate credentials and experience is limited.* The criteria NIOSH
originally used to evaluate qualifications for appointing physicians to these panels
included: (1) board certification in a primary discipline; (2) knowledge of occupa-
tional medicine; (3) minimum of 5 years of relevant clinical practice following resi-
dency; and (4) reputation for good medical judgment, impartiality, and efficiency.
NIOSH recently modified these qualifications, primarily to reduce the amount of re-
quired clinical experience so that physicians with experience in relevant clinical or
public health practice or research, academic, consulting, or private sector work can
now qualify to serve on the panels. NIOSH has revised its recruiting materials to
reflect this change and to point out that Energy is also interested in physicians will-
ing to serve on panels full-time. However, a NIOSH official indicated that only a
handful of physicians would likely be interested in serving full-time on the panels.

Energy officials have also explored additional sources from which NIOSH might
recruit qualified physicians, but they have expressed concerns that the current stat-
utory cap on the rate of pay for panel physicians may limit the willingness of physi-
cians from these sources to serve on the panels. For example, Energy officials have
suggested that physicians in the military services might be used on a part-time
basis, but the rate of pay for their military work exceeds the current cap. Similarly,
physicians from the Public Health Service could serve on temporary full-time details
as panel physicians. To elevate the rate of pay for panel physicians to a level that
is consistent with the rate physicians from these sources normally receive, Energy
officials plan to develop a legislative proposal that will modify the current cap on
the rate of pay and would also expand Energy’s hiring authority.

3This 13-year estimate assumes that none of the pending cases would be determined ineligible
on the basis of noncovered employment or illnesses because we did not possess sufficient basis
for projecting the number of pending cases that would be determined ineligible in the future.

4In March 2004, Energy requested additional physicians from NIOSH that would result in
tripling the number of full-time equivalent physicians in 2004 and increasing the number of full-
time equivalent physicians by a factor of 6 in 2005.
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Panel physicians have also suggested methods to Energy for improving the effi-
ciency of the panels. For example, some physicians have said that more complete
profiles of the types and locations of specific toxic substances at each facility would
speed their ability to decide cases. While Energy officials reported that they have
completed facility overviews for about half the major sites, specific site reference
data are available for only a few sites. Energy officials told us that, in their view,
the available information is sufficient for decision making by the panels. However,
based on feedback from the physicians, Energy officials are exploring whether devel-
oping additional site information would be cost beneficial.

ENERGY HAS NOT SUFFICIENTLY COMMUNICATED CASE STATUS AND EXPECTATIONS
ABOUT THE PROCESS TO CLAIMANTS

Energy has not always provided claimants with complete and timely information
about what they could achieve in filing under this program. Energy officials concede
that claimants who filed in the early days of the program may not have been pro-
vided enough information to understand the benefits they were filing for. As a con-
sequence, some claimants who filed under both Subtitle B and Subtitle D early in
the program later withdrew their claims under Subtitle D because they had in-
tended to file only for Subtitle B benefits or because they had not understood that
they would still have to file for state workers’ compensation benefits after receiving
a positive determination from a physician panel. After the final regulations were
published in August 2002, Energy officials said that claimants had a better under-
standing of the benefits for which they were applying.

Energy has not kept claimants sufficiently informed about the status of their
claims under Subtitle D. Until recently, Energy’s policy was to provide no written
communication about claims status between the acknowledgement letters it sent
shortly after receiving applications and the point it began to process claims. Since
nearly half of the claims filed it the first year of the program remained unprocessed
as of December 31, 2003, these claimants would have received no information about
the states of their claims for more than 1 year. Energy recently decided to change
this policy and provide letters at 6-month intervals to all claimants with pending
claims. Although the first of these standardized letters sent to claimants in the fall
of 2003 did not provide information about individual claims status, it did inform
claimants about a new service on the program’ redesigned Web site through which
claimants can check on the status of their claim. However, this new capability does
not provide claimants with information about the timeframes during which their
claims are likely to be processed and claimants would need to re-check the status
periodically to determine whether the status of the claim has changed.

Claimants may not be given sufficient information as to what they are likely to
encounter when they file for state workers’ compensation benefits. Energy’s letter
to claimants transmitting a positive determination from a physician panel does not
always provide enough information about how they would go about filing for state
workers’ compensation benefits. For example, a contractor in Tennessee reported
that a worker was directed by Energy’s letter received in September 2003 to file a
claim with the state office in Nashville when Tennessee’s rules require that the
claim be filed with the employer. The contractor reported the problem to Energy in
the same month, but Energy letters sent to Tennessee claimants in October and De-
cember 2003 continued to direct claimants to the state office. Finally, claimants are
not informed as to whether there is likely to be a willing payer of workers’ com-
pensation benefits and what this means for the processing of that claim. Specifi-
cally, advocates for claimants have indicated that claimants may be unprepared for
the adversarial nature of the workers’ compensation process when an insurer or
state fund contests the claim.

WORKERS" COMPENSATION CLAIMS FOR A MAJORITY OF CASES ARE
Nort LIKELY TO BE CONTESTED

The workers’ compensation claims for the majority of cases associated with major
Energy facilities in 9 states® are likely to have no challenges to their claims for state
workers’ compensation benefits. Specifically, based on additional analysis of work-
ers’ compensation programs and the different types of workers’ compensation cov-
erage used by the major contractors, it appears that slightly more than half of the
cases will potentially have a willing payer-that is, contractors that will not contest
the claims for benefits as ordered by Energy. Another 25 percent of the cases, while

5The cases in these 9 states represent more than three-quarters of the cases filed nationwide.
The results of our analysis cannot necessarily be applied to the remaining 25 percent of the
cases filed nationwide.
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not technically having a willing payer, have workers’ compensation coverage pro-
vided by an insurer that has stated that it will not contest these claims and is cur-
rently processing several workers’ compensation claims without contesting them.
The remaining 20 percent of cases in the 9 states we analyzed are likely to be con-
tested. Because of data limitations, these percentages provide an order of magnitude
estimate of the extent to which claimants will have willing payers.® The estimates
are not a prediction of actual benefit outcomes for claimants.

As shown in table 1, the contractors for four major facilities in these states are
self-insured, which enables Energy to direct them to not contest claim: that receive
a positive medical determination.” In such situations where there is a willing payer,
the contractor’s action to pay the compensation consistent with Energy’s order to not
contest a claim will override state workers’ compensation provisions that might oth-
erwise result in denial of a claim, such as failure to file a claim within a specified
period of time. Similarly, the agreement by the commercial insurer for the workers
at the two facilities that constitute 25 percent of the cases to pay the workers com-
pensation claims will mostly likely also supercede such state provisions. However,
since the insurer is not bound by Energy’s orders and it does not have a formal
agreement with either Energy or the contractors to not contest these claims, there
is nothing to guarantee that the insurer will continue to process claims in this man-
ner.

About 20 percent of cases in the 9 states we analyzed are likely to be contested.
Therefore, in some instances, these cases may be less likely to receive compensation
than a comparable case for which there is a willing payer, unless the claimant is
able to overcome challenges to the claim. In addition, contested cases can take
longer to be resolved. For example, one claimant whose claim is being contested by
an insurer was told by her attorney that because of discovery and deposition mo-
tions by the opposing attorney, it would be two years before her case was heard on
its merits. Specifically, the cases that lack willing payers involve contractors that
(1) have a commercial insurance policy, (2) use a state fund to pay workers’ com-
pensation claims, or (3) do not have a current contract with Energy. In each of these
situations, Energy maintains that it lacks the authority to make or enforce an order
to not contest claims. For instance, an Ohio Bureau of Workers’ Compensation offi-
cial said that the state would not automatically approve a case, but would evaluate
each workers compensation case carefully to ensure that it was valid and thereby
protect its state fund. Further, although the contractor in Colorado with a commer-
cial policy attempted to enter into agreements with prior contractors and their in-
surers to not contest claims, the parties have not yet agreed and several workers’
compensation claims filed with the state program are currently being contested.

SEVERAL ISSUES SHOULD BE CONSIDERED IN EVALUATING OPTIONS FOR
IMPROVING THE LIKELIHOOD OF WILLING PAYERS

Various options are available to improve payment outcomes for the cases that re-
ceive a positive determination from Energy, but lack willing payers. under the cur-
rent program. If it chooses to change the current program, Congress would need to
examine these options in terms of several issues, including the source, method, and
amount of the federal funding required to pay benefits; the length of time needed
to implement changes; the criteria for determining who is .eligible; and the equi-
table treatment of claimants. In particular, the cost implications of these options for
the federal government should be carefully considered in the context of the current
federal fiscal environment.

OPTIONS FOR CHANGING THE CURRENT PROGRAM

We identified four possible options for improving the likelihood of willing payers,
some of which have been offered in proposed legislation. While not exhaustive, the
options range from adding a federal benefit to the existing program for cases that
lack a willing payer to addressing the willing payer issue as part of designing a new
program that would allow policymakers to decide issues such as the eligibility cri-

6Because of data limitations, we assumed that: (1) all cases filed would receive a positive de-
termination by a physician panel, (2) all workers lost wages because of the illness and were not
previously compensated for this loss, and (3) in all cases, the primary contractor rather than
a subcontractor at the Energy facility employed the worker.

7TEEOICPA allows Energy, to the extent permitted by law, to direct its contractors not to con-
test such workers’ compensation claims. In addition, the statute prohibits the inclusion of the
costs of contesting such claims as allowable costs under its contracts with the contractors; how-
ever, Energy’s regulations allow the costs incurred as the result of a workers’ compensation
award to be reimbursed in the manner permitted under the contracts.
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teria and the type and amount of benefits without being encumbered by existing
program structures. A key difference among the options is the type of benefit that.
would be provided.

Option 1—State workers’ compensation with federal back up. This option would re-
tain state workers’ compensation structure as under the current Subtitle D program
but add a federal benefit for cases that receive a positive physician panel determina-
tion but lack a willing payer of state workers’ compensation benefits. For example,
claims involving employee, of current contractors that self-insure for workers’ com-
pensation coverage, would continue to be processed through the state programs.
However, claims without willing payers such as those involving contractors that use
commercial insurers or state funds likely to contest workers’ compensation claims
could be paid a federal benefit that approximates the amount that would have been
received under the relevant state program.

Option 2—Federal workers’ compensation model. This option would move the ad-
ministration of the Subtitle D benefit from the state programs entirely to the federal
arena, but would retain the workers’ compensation concept for providing partial re-
placement of lost wages as well as medical benefits. For example, claims with posi-
tive physician panel determination could be evaluated under the eligibility criteria
of the Federal Employees Compensation Act® and, if found eligible, could be paid
benefits consistent with the criteria of that program.

Option 3—Expanded Subtitle B program that does not use a workers’ compensa-
tion model. Under this option, the current Subtitle 1 program would be expanded
to include the other illnesses resulting from radiation and toxic exposures that are
currently considered under the Subtitle D program. The Subtitle D program would
be eliminated as a separate program and, if found eligible, claimants would receive
a lump sum payment and coverage of future medical expenses related to the work-
ers’ illnesses, assuming they had not already received benefits under Subtitle B. The
Department of Labor would need to expand its regulation: to specify which illnesses
would be covered and the criteria for establishing eligibility for each of these ill-
nesses. In addition, since the current programs have differing standards for deter-
mining whether the worker’s illness was related to his employment,® it would have
to be decided which standard would be used for the new category of illnesses.

Option 4—New federal program that uses a different type of benefit structure. This
option would address the willing payer issue as part of developing a new program
that involves moving away from the workers’ compensation and Subtitle B struc-
tures and establishing a new federal benefit administered by a structure that con-
forms to the type of this benefit and its eligibility criteria. This option would provide
an opportunity to consider anew the purpose of the Subtitle D provisions. As a start-
ing point, policymakers could consider different existing models such as the Radi-
ation Exposure Compensation Act, designed to provide partial restitution to individ-
uals whose health was put at risk because of their exposure even when their ill-
nesses do not result in ongoing disability. But they could also choose to build an
entirely new program that is not based on any existing model.

VARIOUS ISSUES SHOULD BE CONSIDERED IN DECIDING WHETHER CHANGES ARE
NEEDED AND ASSESSING THE OPTIONS

In deciding whether and how to change the Subtitle D program to ensure source
of benefit payments for claims that would be found eligible if they had a willing
payer, policymakers will need to consider the trade-offs involved. Table 2 arrays the
relevant issues to provide a framework for evaluating the range of options in a log-
ical sequence. We have constructed the sequence of issues in this framework in
terms of the purpose and type of benefit as being the focal point for the evaluation,
with consideration of the other issues flowing from that first decision. For example,
decisions about eligibility criteria would need to consider issues relating to within-
state and across-state equity for Subtitle D claimants. The framework would also
provide for decisions on issues such as the source of federal funding—trust fund or
increased appropriations—and the appropriate federal agency to administer the ben-
efit. For each of the options, the type of benefit would suggest which agency should
be chosen to administer this benefit and would depend, in part, on an agency’s ca-

8The Federal Employees’ Compensation Act (5 U.S.C. 8101, et seq.) provides workers’ com-
pensation coverage for federal and postal employees, who are not covered by the stat programs.

9Under Subtitle B, an individual with specified types of cancer shall be determined to have
sustained that condition in the performance of duty if the cancer was at least as likely as not
related to employment at a specified facility. Under Subtitle D, a physician panel must decide
whether it is at least as likely as not that exposure to a toxic substance in the course of employ-
ment was a significant factor in aggravating, contributing to, or causing the illness or death of
the worker.
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pacity to administer benefit program. In examining these issues, the effects on fed-
eral costs would have to be carefully considered. Ultimately, policymakers will need
to weigh the relative importance of these issues in deciding whether and how to pro-
ceed.

PURPOSE AND TYPE OF BENEFIT

In evaluating how the purpose and type of benefit now available under Subtitle
D could be changed, policymakers would first need to focus on the goals they wish
to achieve in providing compensation to this group of individuals. If the goal is to
compensate only those individuals who can demonstrate lost wages because of their
illnesses, a recurring cash benefit in an amount that relates to former earnings
might be in order and a workers’ compensation option, either a state benefits with
a federal back up or a federal workers’ compensation benefit, would promote this
purpose. If, on the other hand, the goal is to compensate claimants for all cases in
which workers were disabled because of their employment—even when workers con-
tinue to work and have not lost wages—the option to expand Subtitle B would allow
a benefit such as a flat payment amount not tied to former earnings.

For consideration of a new federal program option, it might be useful to also con-
sider other federal programs dealing with the consequences of exposure to radiation
as a starting point. For example, the Radiation Exposure Compensation Act was de-
signed to provide partial restitution to individuals whose health was put at risk be-
cause of their exposure. Similar to Subtitle B, the act created a federal trust fund,
which provides for payments to individuals who can establish that they have certain
diseases and that they were exposed to radiation at certain locations and at speci-
fied times. However, this payment is not dependent on demonstrating ongoing dis-
ability or actual losses resulting from the disease.

ELIGIBILITY CRITERIA AND EQUITY OF OUTCOMES

The options could also have different effects with respect to eligibility criteria and
the equity of benefit outcomes for current Subtitle D claimants based on these cri-
teria. By equity of outcomes, we mean that claimants with similar illnesses and cir-
cumstances receive similar benefit outcomes. The current program may not provide
equity for all Subtitle D claimants within a state because a claim that has a willing
payer could receive a different outcome than a similar claim that does not have a
willing payer, but at least three of the options could provide within-state equity.
With respect to across-state equity, the current program and the option to provide
a federal back up to the state workers’ compensation programs would not achieve
equity for Subtitle D claimants in different states. In contrast, the option based on
a federal workers’ compensation model as well as the expanded Subtitle B option
would be more successful in achieving across-state equity.10

Regardless of the option, changes made to Subtitle D could also potentially result
in differing treatment of claims decided before and after the implementation of the
change. In addition, changing the program to remove the assistance in filing work-
ers’ compensation claims may be seer as depriving a claimant of an existing right.
Further, any changes could also have implications beyond EEOICPA, to the extent
that the changes to Subtitle D could establish precedents for federal compensation
to private sector employees in other industries who were made ill by their employ-
ment.

FEDERAL COSTS

Effects on federal costs would depend on the generosity of the benefit in the op-
tion chosen and the procedures established for processing claims for benefits. Under
the current program, workers’ compensation benefits that are paid without contest
will come from contract dollars that ultimately come from federal sources—there is
no specific federal appropriation for this purpose. Because all of the options are de-
signed to improve the likelihood of payment for claimants who meet all other cri-
teria, it is likely that federal costs would be higher for all options than under the
current program. Specifically, federal costs would increase for the option to provide
a federal back up to the state workers’ compensation program because it would en-
sure payment at rates similar to the state programs for the significant minority of
claimants whose claims are likely to be contested and possibly denied under the
state programs. Further, the federal costs of adopting a federal workers’ compensa-
tion option would be higher than under the first option because all claimants—those

10 An additional within-state equity issue involves the comparative treatment of Subtitle D
claimants and all other workers’ compensation claimants in the same state.
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who would have been paid under the state programs as well as those whose claims
would have been contested under the state programs—would be eligible for a federal
benefit similar to the benefit for federal employees. I general, federal workers’ com-
pensation benefits are more generous than state benefits because they replaces a
higher proportion of the worker’s salary than many states and the federal maximum
rate of wage replacement is higher than all the state maximum rates.

For either of the two options above, a decision to offset the Subtitle D benefits
against the Subtitle B benefit could lessen the effect of the increased costs, given
reports by Energy officials that more than 90 percent of Subtitle D claimants have
also filed for Subtitle B benefits.!! However, the degree of this effect is difficult to
determine because many of the claimants who have filed under both programs may
be denied Subtitle B benefits. The key distinction would be whether workers who
sustained certain types of illnesses based on their Energy employment. should be
compensated under both programs as opposed to recourse under only one or the
other. If they were able to seek compensation from only one program, the claimant’s
ability to elect one or the other based on individual needs should be considered.

The effects on federal cost of an expanded Subtitle B option or a new federal pro-
gram option are more difficult to assess. In many cases, the Subtitle B benefit of
up to $150,000 could exceed the cost of the lifetime benefit for some claimants under
either of the workers’ compensation options, resulting in higher federal costs. How-
ever, the extent of these higher costs could be mitigated by the fact that many of
the claimants who would have filed for both benefits in the current system would
be eligible for only one cash benefit regardless of the number or type of illnesses.
This degree of cost or savings would be difficult to assess without additional infor-
mation on the specific claims outcomes in the current Subtitle B program. The ef-
fects on federal costs for the new federal program option—would depend on the type
and generosity of the benefit selected.

Mr. Chairman, this completes my prepared statement. I would be happy to re-
spond to any questions you or other Members of the Committee may have at this
time.

11Under the current Subtitle B and Subtitle D programs, benefits are not offset against each
other.
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Senator BUNNING. Thank you all for your testimony. Mr. Hall-
mark, what do you think about the Department of Energy’s pro-
posed Path Forward for processing claims? Do you believe that
more money and more time are all DOE needs to succeed in proc-
essing subtitle D claims?

Mr. HALLMARK. Senator, we at the Department of Labor do sup-
port the reprogramming that DOE has asked for. I can’t assess the
overall nature of the Path Forward plan, but I can indicate that as
we've seen today they’'ve made some progress and DOL plans to,
as I mentioned, work with DOE to try to enhance that process as
well.

Senator BUNNING. Mr. Robertson, the DOE report shows that the
Paducah plant cases will not have a willing payer problem that so
many other sites will face. Yet at the hearing in November, GAO
believed Paducah would have this issue. What has changed since
your last testimony? Do you believe that DOE will be able to re-
quire all contractors and subcontractors for the Paducah plant to
pay valid claims?

Mr. ROBERTSON. With my crystal ball I can’t predict what’s going
to happen at Paducah specifically. But, as you've pointed out, just
recently (within the last week or so) DOE did inform us that they
are going to approach the Paducah plant differently than they had
earlier, so that’s the way we graded it out in our estimate.

Senator BUNNING. What does that mean in English?

Mr. ROBERTSON. Oh, okay. Basically what DOE told us is that
the clean-up contractor that they had there will be responsible for
all the employees who were working at the plant prior to, I believe
it was 1998.

Senator BUNNING. In other words, Bechtel Jacobs is the con-
tractor that they are speaking about?

Mr. ROBERTSON. Yes.

Senator BUNNING. Okay. In other words, they’re going to assume
the responsibility of all prior employees?

Mr. ROBERTSON. Well, as we point out in our statement, that is
what the current situation is, and I'm

Senator BUNNING. That’s all you can report?

Mr. ROBERTSON. That’s all we can report on.

Senator BUNNING. One more, Mr. Robinson. In your report, you
say that 80 percent of claimants should not have a problem with
a willing payer. You assume all workers worked for prime contrac-
tors rather than subcontractors. This distinction is very important
since DOE can order and reimburse for many prime contractors’
workers, but cannot order subcontractors to pay. Given the fact
that there are hundreds of subcontractors used by DOE contrac-
tors, do you believe that the DOE estimate is high-end estimates?

At previous hearings, DOE said 50 percent of claims would have
no willing payer. Is 80 percent the right range or the high range?
What would you estimate is the low end of this range?

Mr. ROBERTSON. I don’t have an estimate for the low end. It’s the
best estimate we can make with the information that we've got
now. We do caveat it as an order-of-magnitude estimate, and the
fact of the matter is that, regardless of that, the estimate of the
percentage of folks who don’t have a willing payer, at 20 percent




75

ii still a large number of people who don’t have a willing payer and
that’s

Senator BUNNING. Absolutely, yes. Thank you.

Dr. Howard, DOE says that amount physician panel doctors are
paid is why they can’t process more subtitle D claims.

Do you feel that this is a problem? Do the doctors HHS qualifies
to serve on physician panels express concern about the pay rate?
Are you concerned that the DOE legislation, along with their re-
cent rule revisions decreases the qualifications for individual doc-
tors while removing the deliberative process? As a physician, how
do you feel about DOE’s proposals?

Dr. HOWARD. Well, as a physician, of course, I support any in-
crease in salary for physicians.

Senator BUNNING. Absolutely. We can understand that.

[Laughter.]

Dr. HOWARD. That goes without saying. But I think that what
the act requires are physicians that have expertise and experience
in diagnosing occupational illnesses, and that’s what is our basis.
We started out with physicians who have 5 years of experience in
the field in clinical occupational medicine. We’ve made every effort
to make sure that we have—giving them qualified physicians,
keeping that statutory language in mind, so we have changed some
of our eligibility criteria in order to increase the pipeline of physi-
cians. So we certainly support any effort that they’re making to uti-
lize those physicians well that we’re supplying in terms of our proc-
ess, and we’re doing everything possible to give them more.

We're working, as Under Secretary Card said, with the American
College of Occupational and Environmental Medicine, which is the
largest group of professional societies, so we're trying to maximize
their numbers.

Senator BUNNING. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman. Mr. Hallmark,
as you know, Senator Grassley and myself have proposed legisla-
tion that would transfer the authority to implement subpart B from
DOE to DOL. Does the Department of Labor support our legisla-
tion?

Mr. HALLMARK. The administration position is that part D
should remain at the Department of Energy and that is the posi-
tion the Department of Labor supports.

Senator MURKOWSKI. Let’s assume for discussion purposes that
Congress should decide that the route that Senator Grassley and
I are suggesting is the appropriate way to go, that in fact subpart
B should be implemented by the Department of Labor. What issues
would need to be resolved? How would we handle that transition?

Mr. HALLMARK. Well, obviously if the program were changed we
would dig in and figure out a way to implement. The kinds of prob-
lems that would occur immediately, Senator, would be that this
program is completely different than the workers’ compensation
programs we administer now because of the connection to the state
workers’ comp world and that delivery of a benefit through that
second stage process. We don’t have any experience in working
with the State workers’ comp systems, and so we would have to
tool up to try to accomplish that. Plus the statute provides for DOE
to instruct its contractors in certain ways to avoid defense, the
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issues you were raising earlier this morning. DOL would not have
any capacity to coerce or influence DOE’s contractors, and there-
fore, presumably DOE would have to continue to play that role, so
any referral of part of the program to us would be partial and could
create additional interaction issues and complexities.

Senator MURKOWSKI. Well, based on your testimony that you are
currently providing assistance to the Department of Energy I think
you indicated that you were helping them prioritize and certainly
helping them with certain procedures, so it sounds like you're get-
ting familiar with what they’re doing, so if in fact we do go down
this road, you’ll be right up to speed, so thank you.

Senator BUNNING. Senator Cantwell.

Senator CANTWELL. Thank you, Mr. Chairman. Mr.

Robertson, in your report on page 15 you said, several issues
should be considered in evaluating options for improving the likeli-
hood of willing payers. In that you discussed the length of time to
implement changes, the criteria for determining who’s eligible. I
v&ias liﬁlterested in what you meant by criteria for determining who’s
eligible.

Mr. ROBERTSON. That’s basically the criteria for determining who
would be eligible for the benefits under the program. You can
change that criteria, particularly if you start with the fourth op-
tion, which is starting from scratch. You can develop any new cri-
teria that you want.

Senator CANTWELL. And that’s one of the things you think we
should consider?

Mr. ROBERTSON. I'm going to give you an answer that probably
won’t be fully satisfactory. We don’t tell you what the right answer
is or what the best program is. What I hope that we’ve done is pro-
vided a framework that will help you get to the program that you
want. Frankly I was very pleased our staff put in a lot of effort the
last few weeks trying to put this together for this hearing, and I
think it came out pretty well.

Senator CANTWELL. I appreciate their work and your work on
this, and one of those options that you outlined, option 3, expand
title B program that does not use the worker compensation model,
and then under that you said, under this option, the current sub-
title B program would be expanded to include the other illnesses
resulting from radiation and toxic exposure and they would be con-
sidered under subtitle D. The subtitle D program would be elimi-
nated as a separate program and, if found eligible, claimants would
receive a lump sum. So it sounds like under that scenario you're
trying to streamline this program, recommending that’s one of the
options we should consider.

Mr. ROBERTSON. We're not recommending it as an option. What
we're saying is, under that program, what you would be doing is
taking subtitle B and expanding the number of illnesses that would
be compensable under subtitle B to include those that you could re-
ceive compensation for under subtitle D. Basically you would move
from a worker compensation type of a system where you're compen-
sating people for a loss of wages to a lump sum payment.

Senator CANTWELL. And I know you’re not necessarily advo-
cating, but what’s the benefit of that?

Mr. ROBERTSON. The benefit of going to the——
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Senator CANTWELL. Of this option.

Mr. ROBERTSON. Well, there’s some benefits and drawbacks. One
of the benefits is that, in the equity arena, you’d have everybody
getting the same type of compensation regardless of what state
they lived in. If your purpose was to compensate people for an ill-
ness or a disability, as opposed to for lost wages, you would also
be getting that. Those are some of the advantages of going to that
type of a model. Plus you wouldn’t be paying two benefits, one sub-
title D and one subtitle B.

Senator CANTWELL. Which I'm assuming one of the reasons why
you make the recommendation is the ease of which some of the
processes happen under subtitle B, is that correct?

Mr. ROBERTSON. In some respects it would be a little bit easier,
yes.

Senator CANTWELL. Thank you. Dr. Howard, I'm interested in
your comments about the dose reconstruction that, if I'm tracking
your testimony correctly, you seem to say has been done on an indi-
vidual basis, is that correct?

Mr. HALLMARK. Yes.

Senator CANTWELL. And why are we doing that on an individual
basis as opposed to a larger site dose reconstruction?

Mr. HALLMARK. I think the statute requires individual dose re-
construction. We're in that process of doing individual dose recon-
structions. We are looking at site profiles that give us information
about the exposure profile that individuals had who worked at spe-
cific sites, so we're trying to get some economies of scale there, but
I'm almost certain that it’s an individual dose reconstruction we
have to construct or reconstruct.

Senator CANTWELL. I'm looking at this Defense authorization
language in the 2004 budget, basically that says an identification
of each matter adversely affecting the ability of the institute to ob-
tain information. So basically what we’re saying is, what is—I don’t
even know how you track this. When you go to an—in your indi-
vidual reconstructions, what do you determine when you find that
there’s no information there? How do you grade that?

Mr. HALLMARK. Exactly. I think Mr. Elliott, our program direc-
tor, I think has specific information about how we do that.

Mr. ELLIOTT. Yes, Senator. I think you're referring to the report
that is due from us on matters that affect processing claims
through dose reconstruction. That report has been prepared and it’s
in final review and should be forthcoming to the congressional com-
mittees that it will be submitted to.

Specifically in response to your question, where we don’t have in-
formation, where do we proceed, that’s where the special exposure
cohort and adding classes to that cohort would come to bear when
we cannot do a dose reconstruction because we don’t have sufficient
information.

Senator CANTWELL. Are you recommending adding new cohorts?

Mr. ELLIOTT. Am I recommending?

Senator CANTWELL. Yes.

Mr. ELLIOTT. No, ma’am, I'm not. I'm simply stating that the spe-
cial exposure cohort is an avenue for adding classes where we can-
not do dose reconstructions.

Senator CANTWELL. Thank you, Mr. Chairman.
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Senator BUNNING. Thank you, Senator. I'm not going to submit
any more verbal questions to this panel. We may have some writ-
ten questions that we will submit to you. Anyone wanting to sub-
mit further questions for the record should submit them to the
committee by the close of business tomorrow. We stand adjourned.

[Whereupon, at 12:07 p.m., the hearing was adjourned.]
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APPENDIX I

Responses to Additional Questions

GENERAL ACCOUNTING OFFICE,
Washington, DC, May 13, 2004.

Hon. PETE V. DOMENICI,

Chairman, Committee on Energy and Natural Resources, U.S. Senate, Washington,
DC.

DEAR CHAIRMAN DOMENICI: This information responds to your request to provide
answers to written questions for the record regarding our testimony before the Com-
mittee on March 30, 2004 (GAO-04-571T). Please do not hesitate to call me on (202)
512-7215 or Andrew Sherrill on (202) 512-7252 if you have any questions or need
further information.

Sincerely yours,
ROBERT E. ROBERTSON,
Director, Education, Workforce, and Income Security Issues.

[Enclosure.]

QUESTIONS FROM SENATOR CAMPBELL

Question 1. What, in GAQO’s opinion, are the main reasons DOE has not been pro-
ductive in processing claims or moving them through the physicians panels?

Answer. Two main factors have affected Energy’s productivity: a slow start in de-
veloping its case processing operations and difficulties finding a sufficient number
of physicians to serve on physician panels. Although Energy’s regulations for this
program became effective in September 2002, the agency had not secured sufficient
staff to meet its goal of completing development on 100 cases a week. Space limita-
tions delayed the hiring of additional staff until the fall of 2003. By November 2003,
Energy was meeting its goal of having 100 cases a week ready for physician panel
review.

Processing was also delayed because Energy’s original regulations required that
a panel of three physicians review each case and the agency was unable to locate
enough qualified physicians to perform this review. To expedite the process, Energy
has recently published new rules to reduce the number of physicians on each panel,
worked with the National Institute for Occupational Safety and Health to modify
the qualifications for panel physicians and to encourage recruitment of full-time
physicians, and developed a legislative proposal to eliminate the cap on the rate of
pay for these physicians. However, it is too soon to assess the extent to which these
efforts will improve the processing of cases.

Question 2. GAO has overseen other benefit programs. In terms of productivity,
how do they compare with DOE’s program?

Answer. It is difficult to compare processing productivity of different benefit pro-
grams because they often differ considerably in the activities involved in processing
claims. For example, many EEOICPA Subtitle B claims can be processed without
making a determination about whether exposure was sufficient to have caused an
illness (i.e., without performing what is called a “dose reconstruction”), whereas all
eligible Subtitle D claims require a review and determination by a physician panel.
In addition, while the Subtitle B program deals with certain specified illnesses re-
lated to exposure to radiation, beryllium, and silica dust, the Subtitle D program
must evaluate a broader range of illnesses related to toxic exposures to radiation,
chemicals, and biological substances. In light of differences such as these, GAO has
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not attempted to directly compare the productivity of the Subtitle D program with
that of other claims processing programs.

Question 3. DOE asserts its program is far more complex than that at DOL and
this explains the delays. Do all claims require research through 50 years of records,
or is this only a small fraction?

Answer. The Subtitle D program may be more complex to the extent that Energy
must evaluate a broader range of illnesses, which are related to exposure to radi-
ation, chemicals, and biological substances, than the Subtitle B program. However,
this alone would not account for the delays in processing. The need to locate records
that are decades old would probably not explain much of the difference in processing
times between Subtitle B and D because there is over a 90 percent overlap of cases
in the two programs, according to the Energy officials.

Question 4. Is the DOE staff qualified to run this program? Is the DOE’s con-
tractor qualified to run this program?

Answer. The Department of Energy did not have prior experience operating a
workers’ compensation program and this probably contributed to its slow start in
developing its case processing operations. However, GAO has not reviewed in detail
the qualifications of Energy and its contractor staff that operate the Subtitle D pro-
gram.

QUESTION FROM SENATOR ALEXANDER

Question 1. Subtitle D was not intended to be an entitlement program. Given this
fact, of the four options proposed by the GAO for improving the program, which op-
tion would the GAO recommend that Congress pursue?

Answer. GAO is not recommending any particular option for making this policy
decision. GAO developed the four options in response to our finding that under the
current program, a significant minority of Subtitle D state workers’ compensation
claims are likely to lack willing payers and be contested, which could result in in-
equitable treatment of claimants across—and in some cases within—states. More-
over, our March 30 testimony also provided a framework to assist policymakers in
considering the issues most pertinent to assessing the options.

QUESTIONS FROM SENATOR BUNNING

Question la. Mr. Robertson, you testified that GAO’s opinion about whether Ken-
tucky claimants have a willing DOE payer changed between November 2003 and
March 2004. Could you please explain further what evidence of a willing payer DOE
has provided to the GAO? Can you provide copies of that evidence to this com-
mittee?

Answer. Energy officials informed GAO in March 2004 about a recently made pol-
icy decision that could affect the Subtitle D eligibility of some current or former
workers at the Paducah Gaseous Diffusion Plant. Specifically, Energy officials de-
cided that individuals who had worked only for USEC, and not for any prior Energy
contractor, would not be considered Energy employees under the Subtitle D program
and such individuals would be ineligible for Energy’s assistance in filing claims for
workers’ compensation. Further, these officials stated that, for Subtitle D claimants
with positive physician panel determinations based on work at the Paducah plant
prior to mid-1998, Energy would order Bechtel Jacobs Company, the clean-up con-
tractor at Paducah, to not contest the claims for workers’ compensation. Our testi-
mony was based on these statements and not on documents provided by Energy.

Question 1b. Mr. Robertson, do you believe that DOE will be able to require all
contractors and subcontractors for the Paducah plant to pay valid claims?

Answer. Based on recent interviews with Energy officials and officials of the Bech-
tel Jacobs Company, the clean-up contractor at Paducah, we believe that Energy
will be able to require Bechtel Jacobs to pay valid claims of its own employees and
those of prior contractors through September 30, 2004. However, Bechtel Jacobs is
not competing for new contracts that will be awarded to perform clean-up work be-
ginning October 1, 2004. While Energy officials are pursuing negotiations with
Bechtel Jacobs to continue handling workers’ compensation claims at Paducah after
September 30, these negotiations have not been completed. Thus, it is unclear at
this point whether Energy will continue to be able to require that the valid claims
of contractor employees from Paducah be paid.

With regard to issue of subcontractors, we are unable to provide information as
to whether subcontractor employees at Paducah have filed claims under Subtitle D
and, if so, the status of these claims, because of limitations of the data in Energy’s
casle)management system (see responses to the following 3 questions for more de-
tails).
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Question 2. Mr. Robertson, in your report, you assume (footnote—page 13) that
all claimants worked for prime contractors rather than subcontractors. DOE can
order and reimburse for many prime contractor workers, but cannot order sub-
contractors to accept claims in many instances. Why, given the DOE’s touted multi-
million dollar SEA database improvement, do you have to assume anything at all?

Answer. We made this assumption about prime contractors because Energy’s case
management system does not enable us to systematically identify those claims that
involve subcontractors. Insufficient strategic planning regarding system design, data
collection, and tracking of outcomes has made it more difficult for Energy officials
to manage some aspects of the program. The data system used by Energy to aid
in case management was developed by contractors without detailed specifications
from Energy. In addition, because it did not adequately plan for the various uses
of its data, Energy lacks some of the data needed to analyze how cases will fare
when they enter the state workers’ compensation systems. Specifically, it is difficult
for Energy to predict whether willing payers of workers’ compensation benefits will
exist using case management system data because the information about the spe-
cific employer for whom the claimant worked, such as the employer’s status as a
prime contractor or a subcontractor, is not collected in a format that can be system-
atically analyzed and aggregated.

Question 3. Mr. Robertson, what information was the DOE missing which caused
GAO to make the assumption discussed in question 2?

Answer. Energy’s case management system was not designed to collect informa-
tion about the worker’s employer in a format that could be systematically analyzed,
and as a result, GAO lacks an empirical basis for estimating the percentage of
claims that involve subcontractors. Instead, information about employers is collected
in text fields of up to 1,000 characters. Such information would have to be analyzed
on a case-by-case basis for more than 23,000 cases to determine the names of the
employers involved in these cases.

Question 4. Can the GAO identify, in the DOE data system, if a claimant worked
for a prime contractor or a subcontractor? Is there any case or claim operation with
which you are familiar, where the data can not tell the basic essential information
about the claimants?

Answer. GAO cannot determine such information about claimants’ employers
using Energy’s case management system. As stated above, Energy’s system does not
capture information about the worker’s employer or employers in a format that
could be systematically analyzed. In addition, the system does not include informa-
tion on whether the employer was a prime contractor or a subcontractor. Energy has
to access sources of information outside the case management system to determine
whether an employer was a prime contractor or a subcontractor.

Question 5. If the GAO estimate that 80% of workers having a willing payer is
the high end of the range of the number of claims with payers, could GAO please
estimate the low end of the same range?

Answer. It is difficult to estimate the low end of the range because of data limita-
tions and because the estimates could change as circumstances change. Because of
data limitations, we assumed that: (1) all cases filed would receive a positive deter-
mination by a physician panel, (2) all workers lost wages because of the illness and
were not previously compensated for this loss, and (3) in all cases, the primary con-
tractor rather than a subcontractor at the Energy facility employed the worker.
While we believe that the first two assumptions would not substantially affect the
proportions shown in each category, the third assumption could result in an under-
estimate of the proportion of cases lacking willing payers to the extent that some
workers may have been employed by subcontractors that used commercial insurers
or state funds for workers’ compensation coverage. Some subcontractors use these
methods of workers’ compensation coverage because they may not employ enough
workers to qualify for self-insurance under some state workers’ compensation pro-
grams. However, GAO lacks any empirical basis for estimating the percentage of
claims that involve subcontractors.

The situation at Paducah described in our response to your question 1b above is
an example of a potential change in circumstances that could affect our estimates.
In the event that Energy is unable to continue to require that a current contractor
pay the valid workers’ compensation claims of contractor employees from Paducah,
these cases would no longer have a willing payer. As a result, our estimate of the
proportion of cases for which contests are likely in the 9 states we examined could
increase from 20 to 33 percent.

Question 5a. Previously, DOE said 50% of claims would have no willing payer.
Why do you believe the GAO estimate is so different from the DOE estimate?

Answer. In our interviews, Energy officials have refrained from estimating the
number of claims that would have no willing payers because they said they have
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not performed the necessary analysis to determine such an estimate. In addition,
these officials have stated that they are unable to locate the source of the 50 percent
estimate that has been attributed to Energy.

Question 6. Mr. Robertson, Mr. Card testified that claims processing work is bet-
ter done by contractors than by the government. He also stated that DOL was going
to help DOE with the claims operation due to the DOL’s extensive experience in the
field. Do you believe that government is unable or unqualified to process claims? Is
this true for EEOICPA subtitle D claims?

Answer. We do not believe that either contractors or government has any inherent
advantage over the other in performing claims processing work. In our view, the fac-
tors that determine how well an entity performs such work are more likely to per-
tain to characteristics such as extent of prior experience with this type of work, staff
qualifications, information systems capabilities, and overall managerial expertise.

Question 7. Mr. Robertson, what would you estimate is the cost of the DOL pre-
paring the claims for panel review under Subtitle B compared with SEA’s costs of
operation under Subtitle D?

Answer. GAO has not performed the analysis that would allow us to make such
a cost comparison.

QUESTIONS FROM SENATOR BINGAMAN

Question 1. You determine on page 12 that approximately 20 percent of all cases
under this program may lack a willing payer. How did you arrive at this determina-
tion and does it cover subcontractors to the main DOE contractor?

Answer. As indicated above, because of data limitations, we assumed that: (1) all
cases filed would receive a positive determination by a physician panel, (2) all work-
ers lost wages because of the illness and were not previously compensated for this
loss, and (3) in all cases, the primary contractor rather than a subcontractor at the
Energy facility employed the worker. With regard to the third assumption, GAO
lacked any empirical basis for estimating the percentage of claims involving sub-
contractors because Energy’s case management system cannot provide aggregated
data on this factor. The third assumption could result in an underestimate of the
proportion of cases lacking willing payers to the extent that some workers may have
been employed by subcontractors that used commercial insurers or state funds for
workers’ compensation coverage.

Question 2. You note in your report on page 5, that “each of the 50 states and
the District of Columbia has its own workers’ compensation program”, which indi-
cates to me a large variation in the manner that a sick atomic worker may be com-
pensated when cleared by the DOE physician panel. Can you please comment what
the effect of this variation has on the ability of the DOE program to equitably com-
pensate sick workers across the U.S.?

Answer. Because of the variations in the state workers’ compensation programs,
workers with similar work histories and similar illnesses living in different states
could receive different amounts of compensation. In addition, the current program
may not provide equity for all Subtitle D claimants because a claim that has a will-
ing payer could receive a different outcome than a similar claim that does not have
a willing payer.

Question 3. The DOE is proposing legislation to increase the pay of the physicians
that will serve on their panels. Do you believe the proposed increase in pay for phy-
sicians will solve the lack of skilled physicians?

Answer. While we think that raising the pay for physicians is likely to help im-
prove the situation, we do not believe that this change alone will elicit the numbers
of physicians that Energy has projected are needed to eliminate the backlog of cases
for the physician panels. NIOSH has projected that the pool of physicians with the
appropriate credentials and experience is limited. Moreover, we do not have data
on the extent to which the current cap on physician pay has deterred qualified phy-
sicians from agreeing to serve on the panels.

Question 4. Your Table 2 lists four options to consider the willing payer problem.
How hard would it be to estimate the cost of these options?

Answer. It would be a challenge to estimate the costs of these options with cur-
rently available information. Additional information about the overlap of Subtitle B
and Subtitle D claimants and additional information about the provisions and bene-
fits of the state workers’ compensation programs during the past 60 years would be
necessary to begin estimating costs of the options. In addition, with some additional
information about the status of employers as prime contractors or subcontractors,
it might be possible to develop several alternative assumptions about the mix of con-
tractors and subcontractors, and then perform sensitivity analyses to determine how
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much these alternative assumptions would affect the cost estimates for some of the
options.

QUESTION FROM SENATOR REID

Question 1. Some claims filed under Subtitle D from the Nevada Test Site lack
a willing payor, which means that even if the DOE processes their claims, they will
not receive compensation. If we do not provide federal compensation for these
claims, are there other ways they would receive compensation?

Answer. Claimants with workers compensation claims may also be eligible for a
lump sum and medical benefits under Subtitle B or, in the case of the Nevada Test
Site, under the Radiation Exposure Compensation Act. However, with respect to
workers compensation for Subtitle D claimants, we believe that valid claims that
are not honored because of the lack of a willing payer could only be paid with some
form of federal compensation. Each of the four options for addressing the willing
payer issue that we outlined in our March 30 testimony would involve providing fed-
eral compensation for claims that lack willing payers. There have been other at-
tempts to address the willing payer issue but to date they have not been successful.
For example, the state of Ohio requested that Energy contract with the state to pro-
vide third party administrator services on Subtitle D workers’ compensation claims
and to serve as a conduit for payment of compensation from Energy funds. However,
these other attempts to address the issue would also involve using some mechanism
that provides federal compensation.

DEPARTMENT OF LABOR,
OFFICE OF WORKERS' COMPENSATION PROGRAMS,
Washington, DC, June 22, 2004.

Hon. PETE V. DOMENICI,
Chairman, Committee on Energy and Natural Resources, U.S. Senate, Washington,
DC.

DEAR CHAIRMAN DOMENICL: I am writing in reply to your letter dated April 6,
2004, in which you requested responses to a list of questions that were submitted
following my testimony before the Senate Committee on Energy and Natural Re-
sources on March 30, 2004.

Enclosed are our answers to those questions. I appreciated the opportunity to ap-
pear before the Committee. Please let me know if you have any further questions.

Sincerely,
SHELBY HALLMARK,
Director.

[Enclosure.]

QUESTIONS FROM SENATOR ALEXANDER

Question 1. Did the Department of Energy ask the Department of Labor for a de-
tailed cost analysis of the DOL claims processing program?

Answer. DOE did not request detailed information relating to the cost associated
with the DOL claims processing programs.

Question 2. Does DOL concur with the DOE’s views that the DOE claims proc-
essing costs are actually less than those for the DOL?

Answer. It is not clear that DOE has expressed the opinion that the DOE claims
processing costs are actually less than those for DOL. They have advised us that
the Federal employee costs they compared to their contractors during the hearing
were derived from an A-76 analysis using DOE Federal positions. We have no spe-
cific cost data relating to either the Federal comparative model or the contractor
based claims processing in the Part D EEOICPA Program. However, we are con-
fident that the structure established for Part B claims adjudication utilized the dec-
ades of DOL compensation experience to develop the most cost effective approaches
for all aspects of adjudicating these claims. As we gain experience with the
EEOICPA program, we modify our processes to ensure that claims are processed in
a timely and effective manner at the least cost possible. The two programs are dif-
ferent, and costs are thus not directly comparable.

Question 3. What would be the cost to DOL for taking over the claims processing
for Subtitle D?

Answer. DOL is not in a position to estimate costs of such a transfer. Part D was
assigned to DOE by the EEOICPA statute, and transferring that program to DOL
would entail several different possible sets of changes, each of which would have dif-
ferent cost implications. Unless the Part D program were restructured in funda-
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mental ways, certain aspects of Part D claim processing would have to remain with
DOE. Attempting to calculate the cost for DOL to take over a to-be-specified portion
of part D claims processing would be speculative. Further, the Administration be-
lieves responsibility for Part D claims processing should remain within DOE.

Question 4. Does the DOL think that creating site profiles for toxic exposures
would be as effective as those for radiation exposures?

Answer. Regulatory requirements for the collection and maintenance of informa-
tion relevant to ionizing radiation exposures predate and are more extensive and
stringent than such requirements for occupational exposures to other potentially
toxic chemicals and substances covered under Subtitle D. Because of data limita-
tions, the development of profiles of toxic exposures at worksites, referred to as job-
exposure matrices, can be exceptionally difficult, labor intensive, and expensive, if
they are scientifically feasible at all.

QUESTIONS FROM SENATOR BUNNING

Question 1. Mr. Hallmark, what do you think about the Department of Energy’s
proposed Path Forward for processing claims?

Answer. DOL supports DOE’s efforts as outlined in the proposed “Path Forward.”
We believe the plan will expedite case processing and physician panel determina-
tions of causation.

Question 2. Mr. Hallmark, do you believe that the DOE rule along with their pro-
posed legislation will solve the operational problems that have made DOE totally
ineffective in overseeing Subtitle D?

Answer. We support the DOE proposed legislation and believe the legislation and
the rule will improve Part D processing. However, it is recognized that those meas-
ures are not intended to fix all aspects of Part D. DOL agrees with DOE that addi-
tional progress can be made through procedural streamlining and other initiatives
and, if fact, DOE has already implemented some of these changes.

Question 3. Mr. Hallmark, do you believe that more money and more time are all
DOE needs to succeed in processing Subtitle D claims?

Answer. We acknowledge that additional funding for continued processing of Part
D claims will be beneficial in addressing the need to process large numbers of
claims as quickly as possible. Even with procedural, regulatory, and statutory im-
provements, the current backlog of Part D claims will require additional resources,
and additional time, to resolve. The pace of claims processing has already picked
up, and with additional resources, expanded physicians panel availability and effi-
ciency, and improved policies and procedures, DOE should be able to obtain panel
determination within the time frames projected in its “Path Forward.”

Question 4. Mr. Hallmark, what changes would you propose, including those re-
quiring statute or rule changes, to improve the DOE claims operation?

Answer. As noted, DOL supports the improvements DOE has proposed, and we
are prepared to provide senior policy and procedural experts to assist DOE in im-
proving the processes as outlined in DOE’s “Path Forward.” Until our staff have
studied the Part D process more closely and consulted with DOE regarding potential
process changes, it would be premature to suggest specific process or policy improve-
ments.

Question 5. Mr. Hallmark, do you believe, as Mr. Card testified, that DOE facility
site profiles are not important for physician panel reviews for which DOE is respon-
sible and are not more relevant for Subtitle B cases versus Subtitle D cases?

Answer. We believe site profiles may be helpful in expediting case processing and
ensuring greater consistency. Where profile information is already available or can
be gathered quickly, provision of this information could significantly enhance the
physician panels’ review of cases. DOL is not fully informed about the extent to
which such materials may be available, however. We believe that provision of “ac-
cepted facts” to the panels—for example, the degree of likely exposure to a specific
chemical at a site or building—would be a major step in improving the overall Part
D process. Site profiles may be an effective means of generalizing such factual
frameworks for large groups of claims in relatively short order.

Question 6. Mr. Hallmark, Mr. Card testified that claims processing is better done
by contractors than by government. He also stated that DOL was going to help DOE
with claims operation due to DOL’s extensive experience in the field. Do you believe
that government is unable or unqualified to process claims? Is this true for Subtitle
D claims?

Answer. DOL has a long record of successful claims processing utilizing a mix of
government and private sector staff. Since DOE had no pool of Federal staff with
claims processing experience, we would not argue with DOE’s decision to utilize pri-
marily contractor staff.
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Question 7. Mr. Hallmark, what would you estimate is the cost of the DOL pre-
paring the claims for panel review under Subtitle B compared with SEA’s costs of
operation under Subtitle D?

Answer. Case processing under the two parts of EEOICPA is substantially dif-
ferent, and costs are not directly comparable. For example, DOL does not utilize
“panel review” for Part B cases; instead, our district offices prepare “recommended
decisions” which are later reviewed and finalized by our Final Adjudication Branch.
To date, our cost to produce Part B recommended decisions—excluding dose recon-
struction costs—has been $1,366 per case. This figure is based on the full FY 2001-
2003 costs for running our four district offices, plus a proportional share of the total
Iﬁformation Technology budget, divided by the number of claims processed during
that time.

QUESTIONS FROM SENATOR BINGAMAN

Question 1. Would the Department of Labor support establishing an ombudsman’s
office to help sick atomic workers appeal their claims if they are denied?

Answer. To date, DOL has not found that there is a need for an ombudsman office
to assist claimants in navigating the Part B system. Extensive outreach has been
provided to claimants and their families, both by our district office staff and via the
Energy Compensation Resource Centers run jointly by DOL and DOE, to get them
started in the program. Most importantly, Part B is a non-adversarial process—
there is no adversarial party (such as an insurer or employer) who engages in de-
fense against the claim as it moves through the decision process. DOL staff carefully
outline claimants’ appeal rights in conjunction with any negative determination.
DOL has made special efforts to ensure that decisions are written in plain language
and clearly explain the reasons the specific outcome was reached. The program is
in fact specifically designed to be clear enough that an individual does not need to
resort to an attorney or other representative to obtain a full and complete airing
of their case. Likewise, the NIOSH dose reconstruction process has been designed
to provide claimants with extensive opportunities to provide input and to request
clarification regarding the NIOSH findings.

Question 2. How hard would it be for the Department to administer a special set
of cohorts related to toxic substances such as asbestos or mercury similar to the ra-
diation cancer cohorts?

Answer. Congress specified benefits for DOE weapons workers for three conditions
under Part B—radiation induced cancer, beryllium disease, and silicosis for certain
miners. It specified presumption of causation for certain cohorts of radiation-exposed
workers. Absent specific provisions, we cannot evaluate potential implementation
problems or issues associated with additional special cohorts. As a general matter,
however, workers’ compensation adjudication is based on a case-by-case examination
of the causal relationship between workplace exposures and a medical condition. Ap-
plication of presumptive criteria for groups of claims may yield positive determina-
tions for claims which are not as meritorious as claims which fall outside the “co-
hort” and are denied based on an evaluation of the individual facts of those cases.
Further, the Administration would oppose extending federal compensation under
Part B to diseases resulting from asbestos, mercury, and other hazards not unique
to our Nation’s nuclear weapons program.

QUESTIONS FROM SENATOR SCHUMER

Question 1. Western New York is home to 14 Atomic Weapons Employers (AWE)
sites and DOE clean up facilities. Yet the only assistance applicants receive is from
a traveling resource center that comes to the area too infrequently to effectively
serve current and former nuclear workers. Would you support the installation of a
permanent resource center to serve Western New York?

Answer. As noted, Western New York is home to many Atomic Weapons Employer
(AWE) sites. However, many of these sites have been closed for some time. Since
the inception of the program, we have been actively searching for any former work-
ers that may have been employed during a covered time period at these facilities,
or their survivors.

To ensure adequate assistance to potential claimants in New York, we have con-
ducted several “traveling” resource center events to help individuals who have ques-
tions about the program and want to file a claim for benefits. The frequency of these
traveling resource centers is determined primarily by the number of individuals who
attend. Over the past three years, we have been to the, state of New York on six
separate occasions, and have generated a number of claims through this process.

e Buffalo, NY (November 2001)—391 claimants assisted
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Buffalo, NY (December 2001)—154 claimants assisted
Buffalo, NY (May 2002)—68 claimants assisted

Long Island, NY (April 2002)—7 claimants assisted
Ambherst, NY (October 2003)—61 claimants assisted
Springville, NY (October 2003)—23 claimants assisted

While we continue to view Western New York as a top priority for additional trav-
eling resource centers, the declining attendance at more recent visits suggests that
alternative forms of outreach may be needed at this time. We look forward to work-
ing with your staff to identify the best means of bringing assistance to potential
EEOICPA claimants in New York State.

Question 2. How does the cost of claims processing in DOL compare with DOE?
Which agency is more cost effective?

Answer. DOL does not have sufficient information to compare DOL and DOE
claims processing, and in any case, the two programs are quite different.

QUESTIONS FROM SENATOR CANTWELL

Question 1. Under the Fiscal Year 2004 Defense Authorization Act, DOL was re-
quired to deliver, by February 22, a report on EEOICPA. To my knowledge, DOL
has yet to issue that report. Would you please provide it to this Committee? If it
is not yet available, when do you expect it to be issued?

A Answer. The subject report is in final review and will be issued in the very near
uture.

Question 2. How many cases have been filed under EEOICPA Subtitle B for work-
ers with Chronic Lymphocytic Leukemia (CLL), formerly employed at facilities cov-
ered by the Act?

Answer. As of April 12, 2004, there are 148 CLL cases with a final decision. Some
55 additional CLL cases are currently pending dose reconstruction at NIOSH, be-
cause the case also involves a claim of at least one other cancer.

Question 3. What is the DOL’s administrative cost per claim processed (excluding
funds transferred to NIOSH or other agencies)?

Answer. The average total administrative cost per claim during FY ’01-°03 was
$2,904. This amount does not include amounts transferred to HHS. It does include
a proportional cost for DOL’s share of the Resource Centers’ operations, issuing rec-
ommended and final decisions, processing compensation and medical bill payments,
conducting outreach and training, legal services, developing policies and procedures,
and all automated systems, including the case management system.

Question 4. How much has DOL transferred to NIOSH in the previous four Fiscal
Years? How much does DOL project transferring in Fiscal Year 20057

Answer. DOL has transferred $103,708,000 to HHS to date, as follows:

e FY 01 $10,000,000
* FY 02 $37,538,000
* FY 03 $18,000,000
e FY 04 $38,170,000

Under the President’s FY 2005 Budget, DOL projects that $30,400,000 will be
transferred to HHS. It should be noted that funds transferred to HHS have not been
fully expended in the year in which they were transferred. In fiscal years 2002 and
2003, HHS covered its operational costs with a combination of new and carryover
budget authority. The FY 2004 and 2005 Budgets requested no new budget author-
ity for HHS activities-they will be supported with carryover balances.

Question 5. What is the cost of the development of software for Subtitle B? Can
it beousr;ed for processing claims under Subtitle D if such program were transferred
to DOL?

Answer. The FY 2001 DOL/DEEOIC cost of $1.2 million represents the total out-
lays for planning, designing, developing, testing, implementing and maintaining the
initial software release of ECMS (Energy Case Management System, deployed on
July 31, 2001). These costs were spread out over the first nine calendar months of
2001.

The total costs to DOL/DEEOIC in FY 2001 for all other IT related projects and
support were significantly more: nearly $6.5 million. These costs represent extensive
acquisition and maintenance costs for network, infrastructure and desktop hard-
ware, equipment, devices and non-ECMS software; labor costs for contract technical
support in the district offices; and costs for planning and acquisition of the system
and support for DEEOIC medical bill processing and operations.

DOL’s ECMS was designed to address the Part B program, and would have to
be adapted to accommodate Part D. The system would require modification to cap-
ture data relating to the specific processing stages of the Part D program (whatever
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those might be determined to be), to clearly identify which cases have been filed
under Part B, Part D, or both, and probably to provide additional data regarding
medical conditions and exposures not covered under Part B.

Question 6. If Subtitle D were transferred to DOL, with responsibility for serving
as claims processor and the willing payer, how many additional staff would DOL
require? What would the incremental increase, in projected administrative budgets,
be for Fiscal Years 2005 and 2006?

Answer. Without knowing the details of such a transfer, and the nature of the
program changes it would entail, it is not currently feasible to project associated
staff or resource needs.

Question 7. Please provide an account of DOL’s outreach efforts to former Hanford
workers who may be eligible for compensation under EEOICPA. Does the DOL plan
to expand its outreach efforts, during this Fiscal Year, at Hanford and elsewhere?

Answer. DOL and DOE have jointly conducted significant outreach to potential
claimants since the inception of the program, conducting over 600 public meetings
and traveling resource centers throughout the country. During Fiscal Year 2004, we
have implemented an even more aggressive outreach program nationwide to inform
potential claimants of the availability and requirements of the EEOICPA and to pro-
vide assistance in filing claims. A key component of our enhanced efforts is an ex-
panded role for participation of stakeholders in the process.

We have been particularly active in outreach at Hanford since the number of
claims received from workers at this facility is significantly less than expected. A
recent effort was conducted in cooperation with the PACE local at Hanford that has
been very successful in the initial phases. We plan to continue these efforts to en-
sure that we reach as many potential claimants as possible. Our Seattle district of-
fice is working directly with the Richland resource center to create a more dynamic
and effective outreach program in that community. We are also working closely with
the Center to Protect Workers’ Rights, a research and development arm of the
Building and Construction Trades Division of the AFL-CIO, to obtain better infor-
mation about construction workers at Hanford and elsewhere.

Question 8. 1 have heard from some of my constituents that, even after they are
deemed eligible for coverage under DOL’s program—either for beryllium sensitivity
monitoring or other covered illnesses—it is difficult to find providers that recognize
the DOL system of payment for medical care. What is the most appropriate way to
address this problem?

Answer. DOL has undertaken significant outreach activities to providers in an ef-
fort to advise them about the program and assist there with enrollment. DOL/
DEEOIC officials have traveled throughout the country, to educate and encourage
medical providers about this new program and new payment process. In addition,
last year DOL began sending out Medical Benefits Identification Cards (MBIC) to
each employee who receives benefits under the EEOICPA. As of this date, every cov-
ered employee has received the MBIC card. This card, which the claimant can
present to his or her medical providers to demonstrate coverage, includes the case
number, covered condition for which DOL is committed to pay, and the address to
which bills should be mailed. Concurrent with the issuing of these cards, DOL calls
every employee to discuss the billing procedures and request the names and phone
numbers of the providers to contact. In turn, we contact the claimant’s providers di-
rectly and advise them about the EEOICPA Program and enrollment information.
This practice is of course ongoing as new claims are accepted. Furthermore, DOL
has established a system whereby third party providers (such as ORISE) may be
reimbursed for any bills paid directly by their program. In addition, we have estab-
lished a memorandum of understanding with the State of Ohio to ensure that bills
payable by EEOICPA, that are submitted through Ohio State Workers’ Compensa-
tion system, will be promptly paid by DOL. Finally, if any specific billing problems
arise, DOL responds and resolves the issues as quickly as possible. We will continue
to reach out to all stakeholder groups to encourage them to advise eligible claimants
and their medical providers to fully utilize this valuable benefit.
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HOUSE JOINT MEMORIAL 16
46TH LEGISLATURE—STATE OF NEW MEXICO—FIRST SESSION, 2003

INTRODUCED BY RAYMOND M. RUIZ

A JOINT MEMORIAL REQUESTING THE STATE’'S CONGRESSIONAL DELEGA-
TION TO SUPPORT REFORMS TO THE ENERGY EMPLOYEES OCCUPA-
TIONAL ILLNESS COMPENSATION PROGRAM ACT OF 2000

WHEREAS, the federal Energy Employees Occupational Illness Compensation
Program Act of 2000 was enacted to provide compensation to those veterans of the
cold war who were employed by the United States department of energy and who
were made ill from exposure to radiation, beryllium and other toxic substances; and

WHEREAS, the number of New Mexicans who have received benefits pursuant
to that act is small compared to the number of recipients in other states; and

WHEREAS, on August 14, 2002, the United States department of energy issued
regulations to implement a portion of that act to provide physician-panel determina-
tions on occupational illnesses for contractor employees exposed to toxic substances
at department of energy facilities; and

WHEREAS, the United States department of energy is encountering significant
delays in securing physician panel review of claims and, at the current rate of im-
plementation, claimants will wait one hundred sixty-six years to receive findings on
their claims; and

WHEREAS, families filing claims have experienced delays in access to medical
and exposure records, incident reports and confirmations of job histories; and

WHEREAS, the contractor performing radiation dose reconstructions for the na-
tional institute for occupational safety and health has reportedly admitted conflicts
of interest; and

WHEREAS, the federal act restrains contractors who operate United States de-
partment of energy facilities from contesting state workers’ compensation claims for
illnesses induced by

toxic chemicals, claims that have been found by physician panels to be meri-
torious; and

WHEREAS, the United States department of energy has conceded it may not have
a willing payor through state workers’ compensation programs for claims that are
deemed meritorious by physician panels; and

WHEREAS, legislation was introduced in the one hundred seventh congress, with
bipartisan support, that established deadlines for the administration of claims and
that provided for a federal willing payor to equitably administer disability payments
and meritorious medical claims; and

WHEREAS, some New Mexicans with meritorious claims were unfairly denied
state workers’ compensation in the years prior to passage of the federal act, and
these individuals and their survivors should not be left behind without a willing
payor; and

WHEREAS, New Mexico’s large population of potentially eligible claimants should
not have to wait another generation or more to be compensated for their occupa-
tional illnesses; and

WHEREAS, the thousands of New Mexicans who risked their lives and good
health in the service of their country should be compensated before they die;

NOW, THEREFORE, BE IT RESOLVED BY THE LEGISLATURE OF THE
STATE OF NEW MEXICO that the state’s congressional delegation be requested to
pursue legislation to amend the Energy Employees Occupational Illness Compensa-
tion Program Act of 2000 to ensure that:
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A. there is a willing payor for every meritorious claim, including those claims that
were previously denied under state workers’ compensation programs;

B. the United States department of energy concludes its reviews of claims within
one hundred eighty days;

C. a non-adversarial forum be established to resolve claims independent of state
workers’ compensation programs;

D. those employees who are unable to obtain records establishing past exposures
and employees whose claims of radiation exposure are in jeopardy of being denied
due to scientific uncertainty in causation determinations should receive the benefit
of the doubt and be compensated under the federal act;

E. chronic renal disease in workers exposed to uranium be recognized as a com-
pensable illness;

F. special exposure cohorts be established for employees in area g and the linear
accelerator, and for security guards and all construction workers, due to the impos-
sibility of accurately reconstructing past radiation doses;

G. a program of technical assistance grants be created to enable community- and
labor-based organizations to assist claimants; and

H. congressional oversight hearings be held to investigate whether the energy em-
ployees occupational illness compensation program is meeting the needs of claim-
ants in New Mexico; and

BE IT FURTHER RESOLVED that the federal secretary of energy, the federal
secretary of health and human services and the federal secretary of labor, each of
whom shares responsibilities for implementing the energy employees occupational
illness compensation program, be requested to redouble their efforts to ensure that
the program achieves its intended purpose of providing benefits to the people of New
Meé(ico who were made ill while employed at federal department of energy facilities;
an

BE IT FURTHER RESOLVED that copies of this memorial be transmitted to the
members of the New Mexico congressional delegation and to the cabinet secretaries
of the departments of energy, health and human services and labor.
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