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OVERSIGHT FIELD HEARING IN JACKSON,
MISSISSIPPI, ON “LESSONS LEARNED PRO-
TECTING AND RESTORING WILDLIFE IN
THE SOUTHERN UNITED STATES UNDER
THE ENDANGERED SPECIES ACT”

Saturday, April 30, 2005
U.S. House of Representatives
Committee on Resources
Jackson, Mississippi

The Committee met, pursuant to call, at 9:.00 a.m., at the
Mississippi Museum of Natural Science, Rotwein Theater, 2148
Riverside Drive, Jackson, Mississippi, Hon. Richard W. Pombo
presiding.

Present: Representatives Pombo and Pickering and Senator
Crapo.

STATEMENT OF THE HON. RICHARD W. POMBO, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

The CHAIRMAN. Good morning. The oversight hearing by the
House Committee on Resources will come to order.

The Committee is meeting today for your testimony on the
Endangered Species Act. | want to thank you for the opportunity
to bring the Committee to Mississippi and the Southern United
States. | look forward to listening, and gaining greater insight from
the witnesses today on how the Endangered Species Act is being
implemented in this region of the country.

First off, 1 would like to thank Governor Haley Barbour for his
invitation and encouragement to hold this hearing in the great
State of Mississippi. I've enjoyed spending the last couple of days
here, well, day and a half, and meeting with folks and getting a
better understanding of the prevailing wildlife issues.

I would also like to thank my friend and colleague, Congressman
Chip Pickering, and thank you for having me here and working
with me on such an important issue.

Born of the best intentions more than 30 years ago, the Endan-
gered Species Act has failed to live up to its promise of recovery
of threatened and endangered species to healthy populations. In
fact, of the roughly 1,300 species listed under the Act in its entire
history, only 10 have recovered and been removed from the list.
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This translates into a less than one percent success rate for the
species recovery. We can and must do better.

It is clear that the current system is broken and in need of up-
dating and improving in order to protect, cooperatively conserve
and recover America’s species for future generations.

In regard to the announcement that we had a day and a half ago
on the ivory-billed woodpecker, and the discovery of the species
that was believed to be extinct, it's great news, and it also gives
us the opportunity to step in and try to bring back a species which
most people believed had become extinct, and | salute what the
Fish and Wildlife Service is trying to do, they had their announce-
ment, | believe it was Thursday morning, and are moving ahead,
and the Secretary, Judge Manson, is very excited about moving for-
ward on this.

Cooperative conservation is also the key to success. You can't
have a successful Endangered Species Act without the cooperation
of the landowners, and in a relationship between the Fish and
Wildlife Service and property owners that encourages them and
gives them the kind of incentive they need in order to recover those
species.

Private property owners must be part of the solution. Too often
we have tried to over regulate them, and regulate them out of a
business, and as a result of that we have had the failures over the
last 30 years. They must be, and have to be, part of an ultimate
solution in moving forward.

I look forward to having the opportunity to hear our witnesses.
I looked through the list and looked through the testimony that's
been submitted ahead of time. | believe this will be very important
in terms of our efforts to draft legislation and approve the Act, and
I look forward to hearing your testimony here this morning.

I would like to recognize Congressman Pickering for any opening
comments he would like to make at this time.

STATEMENT OF THE HON. CHIP PICKERING, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MISSISSIPPI

Mr. PICKERING. Chairman Pombo, we want to welcome you to
Mississippi. We want to welcome Senator Crapo. This is a great op-
portunity for those of us in Mississippi, and those of us across the
Southeast who care about our national resources and our wildlife,
and conserving and protecting those in the most effective and
efficient way possible.

If you look at the cooperative conservation model that Chairman
Pombo discussed and programs like the Conservation Reserve Pro-
gram (CRP) and Wetland Reserve Program (WRP), as well, all of
those are incentive-based approaches where we build cooperative
partnerships with private landowners, communities, and all those
who have a stake in making sure that our natural resources are
protected and promoted, and those are successful examples and
successful models.

If you look at the Endangered Species Act, however, | think that
that has created more of an adversarial model than a cooperative
model, and a regulatory and commanding control versus the coop-
erative incentive-based model. But our hope is that as we go for-
ward that we will build off the successful examples of cooperative
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conservation versus the adversarial relationship that we have seen
too much across the country as it relates to the Endangered
Species Act.

I'd like to recognize James Cummins with Mississippi Fish and
Wildlife Foundation, he’s done tremendous work in this area; all of
those who are on the panel, and we look forward to hearing each
and every one of you.

David Bowen, David where are you? Former Congressman David
Bowen— who was in the House of Representatives on the old Mer-
chant Marine and Fisheries Committee back in the 70's and 80's—
was there in the early days of the Endangered Species Act and
brings efforts to modify and reform it. It's good to have you here,
David.

This is a great opportunity. We truly appreciate, Mr. Chairman,
that you came to Mississippi to do this and we hope that we give
you a good story and good information as you take it back to Wash-
ington, and we want to do everything we can to help you in your
reform efforts. Thank you.

The CHAIRMAN. Thank you. I'd now like to recognize Senator
Mike Crapo for his opening comments. But before | let him start
I'd just say that Senator Crapo originally was elected to the House
at the same time | was, and after serving several terms in the
House of Representatives was elected to the Senate, and since he
has been a member of the Senate he has been a key figure in the
Senate in dealing with the Endangered Species Act and wildlife
issues, and has been extremely involved.

It looks like at this time that he will take the lead on a number
of issues in the Senate, one of those being the Endangered Species
Act, so we are very fortunate to have him here today. Senator
Crapo.

STATEMENT OF THE HON. MIKE CRAPO, A UNITED STATES
SENATOR FROM THE STATE OF IDAHO

Senator CrRAPO. Thank you very much, Chairman Pombo, and |
really do appreciate being invited here for this House hearing. It's
not extremely common for a Senator to be invited. | think it's our
friendship that maybe got me the invite to be here, but I truly ap-
preciate the opportunity to come here to Mississippi and to learn
in the experiences that we have on the Endangered Species Act in
the south.

And Chip, thank you for inviting me, as well. It's great to come
to your great state. The hospitality here has just been tremendous.
I truly do appreciate the hospitality that the folks here in
Mississippi have shown to me during this visit.

I also want to thank Governor Haley Barbour, who was very in-
strumental in making sure that we were able to get down here and
that this hearing was held in Mississippi.

The announcement this week of an ivory-billed woodpecker being
seen in Arkansas is a fitting inspiration for today’s hearing. The
ivory-billed woodpecker, a long period extinct, has been seen after
60 years of being basically absent. And as we mobilize the recovery
program for the ivory-bill, the bird itself is a lesson for our need
for strong recovery provisions in the Endangered Species Act. The
comments that have been made by Chairman Pombo and
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Representative Pickering are very, very accurate and appropriate.
We need to make sure that we deal with the reasons and the fact
that it has not been as successful in the past.

It seems to me that we have succeeded before in some cases
where we can learn how to proceed in the many cases where we
haven't yet found success. For example, the whooping crane and
the California condor were both at one time down to a hand full
of remaining individuals, and today they're making progress to-
ward recovery because of active and intensive efforts and the latest
technology.

We should do the same for the ivory bill, and we should do the
same for almost—well, for all of our deeply endangered species.

To guarantee that we can normalize recovery efforts for all of the
most endangered species, we must make today’s hearing the first
step toward breaking many years of gridlock on the issues. We all
understand that the ESA is a powerful law, one that touches both
our wildlife and our property, both of which are precious. That
power, however, does not always produce conservation that helps
wildlife and protects property.

Frequently, both wildlife and property have endured conflicts
brought by the power of the Act misdirected, and today we begin
a new and different path forward. On the new path we've got to
focus on points of agreement, and I'm determined to help improve
the ESA with bipartisan support from both the House and the Sen-
ate, which again, is one of the reasons | think it's very significant
that we have both the House and the Senate represented here
today, and | again thank the Chairman for reaching out to help
that happen.

The key to agreement is an improved recovery program that re-
spects landowners. The steps to the agreement must be improving
habitat and conservation and recovery and providing more and bet-
ter incentives and enhancing the role of states. We must insist on
improvements that strengthen the ESA for wildlife and for prop-
erty owners alike. And if we take this path the Endangered Species
Act will be less contentious and more effective, and very impor-
tantly we’ll have the votes to be able to win in Congress.

The time is right for this new path for the Endangered Species
Act, and this first hearing of the year is the right place to get start-
ed. I'm encouraged by the willingness of businesses and private
groups around the country to focus on recovering species. And | see
from the testimony today that we will be getting a lot more encour-
agement in this process. Again, thank you, Mr. Chairman, for invit-
ing me to be here.

[The prepared statement of Senator Crapo follows:]

Statement of The Honorable Mike Crapo, a U.S. Senator from the
State of Idaho

Good morning.

Thank you, Mr. Chairman, for including me in this important field hearing to ex-
amine the lessons learned here in the South. And thank you Chip. | appreciate the
hospitality you and the folks here in Mississippi have shown me during my visit.

The announcement this week of an ivory-billed woodpecker in Arkansas is a fit-
ting inspiration for today’s hearing.

The ivory-billed woodpecker, long feared extinct, has been seen after 60 years
since the last confirmed U.S. sighting.
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As we mobilize a recovery program for the ivory-bill, the bird itself is a lesson
of our need for strong recovery provisions in the Endangered Species Act.

We have succeeded before in helping critically endangered birds. For example, the
whooping crane and the California condor both were at one time down to a handful
of remaining individuals. Today they are both making progress toward recovery be-
cause of active and intensive efforts and the latest technology.

We should do the same for the ivory-bill, and we should do the same for all our
most deeply endangered species.

To guarantee that we can mobilize recovery efforts for all the most endangered
species, we must make today’s hearing our first step toward breaking many years
of gridlock on this issue.

We all understand that ESA is a powerful law: one that touches both our wildlife
and our property, both of which are precious.

That power, however, does not always produce conservation that helps wildlife
and protects property. Frequently, both wildlife and property have endured conflicts
wrought by the power of the Act misdirected.

Today we begin a new and different path forward.

On the new path, we must focus on points of agreement. | am determined to im-
prove the ESA with bipartisan support in both the House and the Senate.

The key to agreement is an improved recovery program that respects landowners.

The steps to agreement are:

e improving habitat conservation and recovery;

e providing more and better incentives; and

e enhancing the role of states where appropriate.

We must insist on improvements that strengthen ESA for wildlife and for prop-
erty owners alike.

If we take this path, the ESA will be less contentious and more effective—and
we will have the votes to win passage of a bill.

The time is right for this new path for ESA and this first hearing of the year is
the right place to get started.

I am encouraged by the willingness of businesses and private groups around the
country to focus on recovering species.

| see from the testimony that | will be further encouraged today.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. | would like to recognize our first
panel of witnesses. Libby Hartfield, the Director of the Mississippi
Museum of Natural Sciences; Randy Bowen, Pulp and Paper-
workers’ Resource Council; James Cummins, the Executive
Director of the Mississippi Fish and Wildlife Foundation; and Dave
Tazik, Army Corps of Engineers. Welcome to the Committee hear-
ing this morning. Ms. Hartfield, we're going to begin with you. |
just want to tell all the witnesses here today that we limit the oral
testimony to five minutes. Your entire written testimony will be in-
cluded as part of the record, so if you could summarize your sub-
mitted testimony and try to limit your oral comments to five
minutes, we'd appreciate it. Ms. Hartfield.

STATEMENT OF LIBBY HARTFIELD, DIRECTOR,
MISSISSIPPI MUSEUM OF NATURAL SCIENCES

Ms. HARTFIELD. First, 1 would just like to say a quick welcome
to everybody to the Natural Science Museum, and | hope you take
time to go downstairs and enjoy a little bit of what is here.

I've worked for the Mississippi Department of Wildlife, Fisheries
and Parks for the past 27 years, and in the course of this work I've
dealt with the Endangered Species Act during much of that time.
The ESA has been good for Mississippi. The American Alligator has
been fully recovered; the status of the bald eagle and the brown
pelican has significantly improved and they soon will be delisted.

Species such as the Mississippi sandhill crane, ringed sawback,
gopher tortoise, red-cockaded woodpecker, least tern, piping plover,
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gulf sturgeon and the pallid sturgeon have seen their populations
stabilize or have increased. These and other species would likely be
extinct, or at least extirpated from Mississippi if not for the Act.

The people of Mississippi are close to the land and their environ-
ment, and the species listed under the ESA are highly valued as
indicators of our way of life, our quality of life and our success at
stewardship. Many are also important in ecotourism, a significant
and growing industry in our State.

The Mississippi Department of Wildlife, Fisheries and Parks is
proud of our role in these success stories, and equally proud of
other successes that are less well known.

For example, our biologists have conducted and assisted in re-
search efforts and negotiations with removing the need to list two
endemic species, the Camp Shelby burrowing crayfish and the
Jackson Prairie crayfish. Biologists employed by the department
have also recently discovered two previously unknown breeding
ponds for the highly endangered Mississippi gopher frog, and have
facilitated the establishment of five captive populations in zoo pop-
ulations, in zoo facilities.

Conflicts with the ESA have been few and far between in
Mississippi, and they're usually resolved by Federal interagency
consultations. With few exceptions most private actions requiring
ESA approval or permits proceed with little conflict or attention.

The application of ESA in Mississippi, however, can be improved.
There is a need for greater consistency and reliability in funding.
It is imperative to have a standard allocation mechanism based on
the number of species within a state. Over the past ten years,
Mississippi’'s allocation has declined from a high of 160,000 in
1999, fluctuated as low as 73,000, and now we're back up to about
95,000. Recovery of endangered species usually requires much re-
search over several years so inconsistent funding has been very
problematic for us. Consistent funding was available for several
years of research on Gulf sturgeon, yellow blotched and ringed saw-
back turtles and the information gleaned during those years has
been crucial in recovery efforts for these animals.

Conducting basic research, implementing needed recovery ac-
tions, and assisting private cooperators are currently hampered by
the low funding. We're concerned about the possibility of an un-
funded Federal mandate to recover species without the proper re-
sources if more responsibility is shifted from the government to the
states.

Increasing ESA funding to the states through Section 6 coopera-
tive agreements would only partially satisfy our funding problems
because matching requirements already strain our resources. Our
state revenues have declined, and meeting the required 25 percent
match is often very difficult. We would like to see an overall reduc-
tion in matching percentages required or see the matched require-
ment indexed to the relative wealth of the state.

We believe a Federal funding source dedicated to the state ESA
research and recovery would lead to more successes and fewer con-
flicts. Traditional wildlife and fisheries funding sources, such as
the Pittman-Robertson and Wallop/Breaux, were instrumental in
the restoration of the southeastern game and fishes during the past
century. A similar commitment is required to recover threatened
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and endangered species, and importantly to prevent other rare
species from becoming eligible for protection under the act. Some
of the newer programs such as the LIP program and many grants
that we've talked about earlier, have much potential in helping us
with species recovery if they're funded.

Much has been learned during the past 32 years of the ESA. One
major lesson learned is that it is usually easier and cheaper to pre-
vent the decline of a species and it's ecosystem than to attempt to
restore them after drastic decline.

Another lesson is the need to open communication with all stake-
holders and to be proactive about identifying and resolving poten-
tial conflicts. The MDWFP is dedicated to continuing to improve
this approach.

Hopefully, during the coming decade, we can learn more from
these lessons and move forward.

[The prepared statement of Ms. Hartfield follows:]

Statement of Libby Hartfield, Director, Mississippi Museum of Natural
Science, Mississippi Department of Wildlife, Fisheries, and Parks

I have worked for the Mississippi Department of Wildlife, Fisheries, and Parks
for the past 27 years. | served as an educator in the Museum of Natural Science
for ten years, and as director of the Museum for the past seventeen years. In the
course of this work | have dealt with the Endangered Species Act (ESA) during
much of that time.

The ESA has been good for Mississippi.

. ng species, the American alligator and peregrine falcon, have been fully recov-

ered.

e The status of the bald eagle and brown pelican have significantly improved to
the point where they may soon be proposed for delisting.

e Species such as the Mississippi sandhill crane, ringed sawback, gopher tortoise,
red-cockaded woodpecker, least tern, piping plover, gulf sturgeon, and pallid
sturgeon have seen their populations stabilize or have increased.

e These and other species such as Mississippi gopher frog, gopher tortoise,
orangenacre mucket, southern combshell and pondberry would likely be extinct
or at the least, extirpated from Mississippi if not for the ESA.

The people of Mississippi are close to the land and their environment, and the
species listed under the ESA are highly valued as indicators of our way of life, our
quality of life and our success at stewardship. Many are also important in
ecotourism, a significant and growing industry in our State.

The Mississippi Department of Wildlife, Fisheries and Parks is proud of our role
in these success stories, and equally proud of other successes that are less well
known. For example, our biologists have conducted or assisted in research efforts
and negotiations which led to management actions that removed the need to list two
endemic species, the Camp Shelby burrowing crayfish and Jackson Prairie crayfish,
under the ESA. Biologists employed by the Department have also recently discov-
ered two previously unknown breeding ponds for the highly endangered Mississippi
gopher frog, and have facilitated the establishment of five captive populations in zoo
facilities. We believe information equals alternatives, and our Museum biologists,
collections and Natural Heritage database have proven this time and again.

Conflicts with the ESA have been few and far between in Mississippi, and they
are usually resolved by Federal interagency consultations. With few exceptions,
most private actions requiring ESA approval or permits are also able to proceed
with little conflict or attention. Although we see the occasional headline that this
or that listed species or critical habitat will change the world as we know it, such
issues quietly fade away, usually with little actual impact.

The application of the ESA in Mississippi, however, can be improved.

There is a need for greater consistency and reliability in funding. It is imperative
to have a standard allocation mechanism based on the number of listed species
within a state.

Over the past ten years, Mississippi’'s allocation has declined from a high of
$160,000 in 1999, fluctuated as low as $73,000 and is presently at $95,536. Recovery
of endangered species usually requires much research over several years so incon-
sistent funding is problematic. Consistent funding was available for several years
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of research efforts on the Gulf sturgeon, yellow blotched and ringed sawback turtles
and the information gleaned from those years has been crucial to the recovery ef-
forts of these animals.

Many of the species protected under the ESA in Mississippi are rare and very
poorly known. Management and protection of these species will require knowledge
of their life histories and habitats. We need more research and recovery efforts for
poorly known endangered or threatened species in Mississippi and neighboring
States, including those species that might need protection in the future.

Most ESA success stories in Mississippi result from cooperative efforts between
Federal and State agencies, and private or corporate landowners. Guidance and as-
sistance from the local and regional U.S. Fish and Wildlife Service personnel has
been essential to our work on behalf of endangered species. USF&WS has the capac-
ity to work regionally and has the expertise to advise states on recovery actions for
both endemic and wider ranging species. Mississippi has relied on this expertise
often in developing section 6 projects.

Conducting basic research, implementing needed recovery actions, and assisting
private cooperators are currently hampered by low funding levels. Even the highest
levels of funding ever received under ESA were never enough to address recovery
of more than a handful of species. We are concerned about the possibility of an un-
funded federal mandate to recover species without the proper resources if more re-
sponsibility is shifted from the federal government to the states.

Increasing ESA funding to the states through Section 6 cooperative agreements
would only partially satisfy our funding problems because matching requirements
already strain our resources. With state revenues declining, meeting the required
25% match is often very difficult. We would like to see an overall reduction in the
matching percentage required or see the match requirement indexed to the relative
wealth of the states. Finding alternative funding sources through existing grant ave-
nues requires substantial financial and time commitments, and may also have
matching requirements. These grants are often competitive and prone to go to more
charismatic species or to states which have better means to attract the grants.

We believe a Federal funding source dedicated to State ESA research and recov-
ery would lead to more successes and fewer conflicts. Traditional wildlife and fish-
eries funding sources, such as Pittman-Robertson and Wallop-Breaux, were instru-
mental in the restoration of southeastern game and fishes during the past century.
A similar commitment is required to recovery threatened and endangered species,
and to prevent other rare species from becoming eligible for protection under the
ESA.

Some newer federal programs such as the Land Owner Incentive Program
(LIP)have the potential to aid in species recovery if funded adequately. Mississippi
received a tier 1 LIP grant of $180,000 to plan and initiate a program but now must
compete for very limited funding before the program can be fully implemented.

Many of Mississippi’s listed species are aquatic and draw attention to ecosystems
in need to management. If we are to recover our aquatic species, we need to manage
and protect their river and stream ecosystems. This may require improving water
quality, preserving habitat through conservation easements, or re-introductions of
species into formerly occupied habitats. These recovery actions will require coopera-
tion between federal, state, and local governments and will require much greater
commitment of funding from the federal government than has hitherto been avail-
able.

Much has been learned during the past 32 years of the ESA. One major lesson
learned is that it is usually easier and cheaper to prevent the decline of a species
and it's ecosystem than to attempt to restore them after drastic decline. Hopefully,
during the decades to come, we can better apply what we have learned.

Another lesson learned is the need to ensure open communication with all stake-
holders and to be proactive about identifying and resolving potential conflicts. The
MDWEFP is dedicated to continuing and improving this approach.

The CHAIRMAN. Thank you. Mr. Bowen.

STATEMENT OF JAMES RANDY BOWEN,
PULP AND PAPERWORKERS' RESOURCE COUNCIL

Mr. BoweN. | would like to take this opportunity to thank the
House Resources Committee for having this very important hearing
on the Endangered Species Act.
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I'd like to give a brief history of the PPRC. We're a non-profit,
grass roots organization concerning the fiber supply, forest
practices and the Endangered Species Act for dedicated men and
women with one common cause, and that cause is needing our jobs.

We began in the Pacific Northwest where the spotted owl was
successful in shutting many mills down, thereby causing us to lose
thousands of good living wage American jobs in the forest products,
pulp and paper sectors. As time progressed, we realized this job
loss would not just stay in the Pacific Northwest, nor would it just
relate to the endangered species and our purpose statement is “To
establish a grass root coalition concerned with fiber supply, the En-
dangered Species Act and our environment in a way that promotes
knowledge and political activism so we may influence legislation
and policies that affect our jobs”.

The PPRC proposes the Endangered Species Act be updated to
give equal consideration to social and economic, as well as biologi-
cal, concerns. Currently, too many ESA listings lack a substantial
basis in hard scientific data.

The House Resources Committee passed legislation (HR1662-The
Endangered Species Data Quality Act of 2004) that focused on the
importance of using field-tested data and community research. In
addition to this language, provisions to the Act should insure that
the ESA decisions are based on sound science, including peer re-
view of listening and recovery decisions.

ESA should limit the definition of threatened and endangered
species to those species which are biologically unique, excluding
those that are only geographically isolated from other populations
of the same species.

To stop the current tactic by environmental officials of targeting
state officials who issue permits to private parties to merely con-
duct activities on their land, Congress and the Administration
should consider actions to limit the liability of state officials var-
ious means, including legislation if necessary.

The current consultation process in ESA has mushroomed into
an unnecessary lengthy and expensive process. Congress should
support the Administration efforts to update these processes and
provide legislative direction as necessary. Agency meetings to list
or de-list should be held in geographic areas that are economically
impacted. After a listing decision is made a full consideration
should be given to all social and economic issues in all subsequent
steps of the ESA.

Litigation by environmental groups has made the critical des-
ignation process a costly drain of financial and human resources
with a very little gain in regard to species conservation. Congress
should focus the critical habitat process on species restoration by
removing it from the regulatory arena and making it part of the
recovery process.

Wood products employees support ESA reform. Protecting truly
endangered species is in the best interest of the public. The impact
on people, property and jobs should be evaluated when making
these regulations.

The ESA mandate system is not working. The ESA should be on
equal footing with and not superior to, all Federal laws. The ESA
needs to be absolutely based on objective and verifiable science.
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The ESA should be a flexible and rational Act and apolitical in all
decisions.

There should be a greater role for states and local governments
in all ESA decisions. State constitutional authority over plants and
animals should be restored. There should be compensation for pri-
vate property owners when ESA diminishes property values.

The Act should be amended to ensure the species will not be list-
ed until a recovery plan is developed and appropriations are ap-
proved. The word reform means the improvement or amendment of
what is wrong or corrupt. The PPRC believes the time for reform
is now and only real reform will help both plants and animals and
preserve the American way of life.

The PPRC wants to conserve the Nation’s endangered species but
wants it done in partnership with the Federal government, not
under the command and control authority of Federal agencies.

The PPRC supports access to information used by the govern-
ment in the ESA decisionmaking processes. The PPRC feels that in
order to simplify the process and make the Act work, ESA decisions
should be based on sound science and include peer review of listing
and recovery decisions.

The PPRC feels that true scientific facts and field data should be
weighed more heavily than computer modeling. The PPRC supports
limiting the definition of threatened and endangered species to
those which are biologically unique, excluding those that are only
geographically isolated from other populations of the same species.
Create economic incentives to encourage species and habitat protec-
tion among private landowners. Recognize the importance and
value of private property rights and that private property land-
owners should not have to bear all the expenses of species recovery.
You should consider economic impacts to landowners and adjacent
communities during all phases of ESA implementation. As you
mentioned since ESA first became law, there were only 10 species
have been recovered out of 1300 that's been listed, so that shows
that it doesn’'t work.

The forest products industry is a vital part of the economy of the
United States, especially here in the southern states. Most property
in the Southern United States is privately owned. Besides all the
other environmental hurdles we face, without fiber our industry
would not survive, and ESA directly affects fiber supply. That is
why reform is needed.

Imagine how excited people from the economic community would
be if a company was looking to come and invest their millions of
dollars and have millions of dollars of payroll. Taxes that are paid.
The people that work at that plant are involved heavily in commu-
nity affairs. They gave to the local United Way. Think of what the
economic impact would be for the state. | work at such a plant and
it's threatened right now, and without reform, that's why I'm here.
I'm fighting for my job. Bottom line, I'm fighting for a pension. Our
organization has a real close—I know you've seen it before, and it's
a sad state of affairs. And the sad thing is that amount is contin-
ually growing with plants that are closing down and closing down,
and it all started over the Endangered Species Act; which 1 know
various country boys, Senator Crapo and Congressman Pombo are
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from, know a lot about it. It started with the spotted owl and it's
just mushroomed into something that's just out of control.

So again, | appreciate y'all holding this hearing for us and look
forward to the reform in the future.

[The prepared statement of Mr. Bowen follows:]

Statement of James Randy Bowen, National Recording Secretary, Southern
Pine Region Director, Pulp and Paperworkers’ Resource Council (PPRC)

I would like to take this opportunity to thank the U.S. House of Representatives
Committee on Resources for holding this very important hearing concerning the En-
dangered Species Act.

I would like to give a brief history about the Pulp and Paperworkers’ Resource
Council, more commonly known as the PPRC. We are a “grassroots, non-partisan”
organization, formed in 1992, made up of hourly employees who work in the forest
products industry. We work on fiber supply, forest practices, endangered species and
environmental issues that impact our jobs. We are dedicated to the conservation of
our environment while taking into account the economic stability of the workforce
and our surrounding communities. We are dedicated men and women working to-
gether for one common cause. That cause being “OUR JOBS".

The PPRC began in the Pacific Northwest where the spotted owl was successful
in shutting down many mills, thereby causing us to loose thousands of good living
wage American jobs in the forest products, pulp and paper sectors. As time pro-
gressed, we realized this loss of jobs would not just stay in the Pacific Northwest,
nor would it only relate to endangered species.

PPRC PURPOSE STATEMENT

“To establish a grassroots coalition concerned with fiber supply, the Endangered
Species Act, and our environment in a way that promotes knowledge and political
activism, so we may influence legislation and policies that affects our jobs.”

The Pulp and Paperworkers’ Resource Council (PPRC) proposes the Endangered
Species Act (ESA) be updated to give equal consideration to social and economic, as
well as biological, concerns.

e Currently, too many ESA listings lack a substantial basis in hard scientific
data. The House Resources Committee passed legislation ( H.R. 1662—The En-
dangered Species Data Quality Act of 2004 ) that focused on the importance of
using field-tested data and continual research. In addition to including this lan-
guage, revisions to the Act should insure that ESA decisions are based on sound
science, including peer review of listing and recovery decisions.

e ESA should limit the definition of threatened and endangered “species” to those
species which are biologically unique, excluding those that are only geographi-
cally isolated from other populations of the same species.

e To stop the current tactic by environmental officials of targeting of state offi-
cials, who issue permits to private parties to merely conduct activities on their
land, Congress and the Administration should consider actions to limit liability
of state officials various means, including legislation if necessary.

e The current consultation process in ESA has mushroomed into an unnecessarily
lengthy and expensive process. Congress should support Administration efforts
to update these processes and provide legislative direction as necessary.

e Agency meetings to list or de-list species should be held in the geographic area
to be economically impacted.

e After a listing decision is made, full consideration should be given to all social
and economic issues in all subsequent steps in the ESA process.

e Litigation by environmental groups has made the critical designation process a
costly drain of financial and human resources with very little gain in regard to
species conservation. Congress should focus the critical habitat process on
species restoration by removing it from the regulatory arena and making it part
of the recovery process.

Wood products employees support ESA reform. Protecting truly endangered
species is in the best interests of the public The impact on people, property and jobs
should be evaluated when making the regulations.

ESA needs to be modernized and updated after thirty years.

e The ESA mandate system is not working.

e The ESA should be on equal footing with, not superior to, all other laws.

e The ESA needs to be absolutely based in objective and verifiable science.

e The ESA should be a flexible and rational Act and apolitical in all decisions.
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e There should be a greater role for states and local governments in all ESA deci-
sions.

e State constitutional authority over plants and animals should be restored.

e There should be compensation for private property owners when ESA dimin-
ishes property values.

e The ACT should be amended to ensure that the species will not be listed until
a recovery plan is developed and appropriations are approved.

REFORM (re-form”) n. 1. the improvement or amendment of what is wrong,

corrupt, etc.

The Pulp and Paperworkers’ Resource Council believes the time for reform is now
and only “Real Reform” will help both plants and animals and preserve the Amer-
ican way of life.

e The PPRC wants to conserve the nation’s endangered species but wants it done
in partnership with the federal government, not under the command-and con-
trol authority of federal agencies.

e The PPRC supports access to information used by the government in the ESA
decision-making process.

e The PPRC feels that in order to simplify the process and make the Act work,
ESA decisions should be based on sound science and include peer review of list-
ing and recovery decisions.

e The PPRC feels that true scientific facts and field data should be weighed more
heavily than computer modeling.

e The PPRC supports limiting the definition of threatened and endangered “spe-
cies” to those which are biologically unique, excluding those that are only geo-
graphically isolated from other populations of the same species.

Some other consideration:

e Create economic incentives to encourage species and habitat protection among

private landowners.

e Recognize the importance and value of private property rights and that private

landowners should not have to bear all the expenses of species recovery.

e Consider economic impacts to landowners and adjacent communities during all

phases of ESA implementation.

Since ESA was enacted in 1973,over 1300 species have been listed as either
threatened or endangered, but only 10 domestic species have been recovered suffi-
ciently to be removed from the list. That's less than a 1% success rate. The radical
environmental community love ESA as it is now. They sue the landowners and gov-
ernmental agencies to stop development and harvesting and management of timber
resources. The results are violations of private property rights, interference with de-
cisions based on sound science, prevention of projects, valuable resources access de-
nied, mismanagement of government-owned land, and rural America suffers the eco-
nomic hardship of such actions.

The forest products industry is a vital part of the economy of the United States,
especially the southern states. Most property in the Southern United States is pri-
vately owned. Besides all the other environmental hurdles we face, without fiber our
industry would not survive. ESA directly affects fiber supply.

ESA reform is needed now!

Imagine how excited economic developers would be if they got word of a business
that provided 850 high paying jobs with an annual payroll of nearly $60 million.

This business would pay more than $11 million in state and local taxes every
year. This would surely be the largest taxpayer in the parish. Purchases in a two-
parish area alone would top $20 million. This business would also provide for nearly
500 associated jobs for area residents in transportation and harvesting.

Employees of this business would be active in almost every aspect of the commu-
nity. Collectively, the group would give an average of $150,000 a year to the local
United Way.

Conservative estimates of the total economic impact of that operation would be
well over 3,000 jobs and $250 million annually. That doesn’t even include statewide
purchases of $110 million for wood fiber, raw materials and chemicals and $30 mil-
lion annually for energy to sustain the operation.

That would have economic development experts, local and area elected officials
and the general public jumping through hoops to see what they could do to land
such a prize.

But what if that business is one that already exists? | know of one that already
exists. The facts | stated are about International Paper’'s Louisiana Mill in Bastrop,
Louisiana. June 13th, I'll have 31 years employment there.
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Can you imagine what would happen to the employees and the community if we
lost that? That is why we are working as hard as we can every day to see that we
do everything we can to make sure that doesn’t happen.

The economic environment for the forest products industry in the United States
is not good. We see most of the growth overseas and in the Pacific Rim.

Again, fiber supply is vital and ESA affects us. ESA reform is needed! You can
make a difference. | ask you to put a human face on ESA when you consider reform.

Thank you.

Response to questions submitted for the record by James Randy Bowen,
National Recording Secretary, Southern Pine Region Director, Pulp and
Paperworkers’ Resource Council (PPRC), Bastrop, Louisiana

Question submitted by Senator Crapo:

1. All of the panelists spoke of contributing time and money to species conserva-
tion—some more willing than others. If we could guarantee that your invest-
ment gave you a seat at the table to take part in hiring scientists, planning
recovery, and taking action on the ground—would you be better off?

Response:

Many private property landowners already contribute time and money to species
conservation. For example: since 2001, International Paper Company has been an
active partner with U.S. Fish and Wildlife Service, Tennessee Wildlife Resources
Agency, Alabama Department of Conservation and Natural Resources, and Con-
servation Fisheries, Inc. in reintroduction of the boulder darter into Shoul Creek,
located in Tennessee and Alabama. The boulder darter has been on the federal en-
dangered species list for 17 years. This is just one example.

Many private property landowners already contribute but many may not be able
to afford the expense. The ones who can’t afford this should still be provided a seat
at the table if it affects their private property land usage rights or may affect their
property value.

My answer is YES if they are affected.

The CHAIRMAN. Thank you, Mr. Bowen. Mr. Cummins.

STATEMENT OF JAMES CUMMINS, EXECUTIVE DIRECTOR,
MISSISSIPPI FISH AND WILDLIFE FOUNDATION

Mr. CummiNs. Chairman Pombo, Congressman Pickering and
Senator Crapo, thank you for the opportunity to speak on the En-
dangered Species Act. With the discovery of the ivory-billed wood-
pecker, this is a great time to begin a frank discussion about
recovery.

I'm James Cummins, I'm Executive Director of the Mississippi
Fish and Wildlife Foundation. I'm a certified fisheries and wildlife
biologist as well as a private landowner. Two of our many accom-
plishments at the foundation include conceptualization of the wild-
life habitat incentives program as well as the Healthy Forests Re-
serve Program.

Private lands provide habitat for 90 percent of our nation’s listed
species. Eight of the top ten states with the most listings are in the
south. This region also provides 60 percent of our nation’s timber.
More timber is harvested annually from the National Forests in
Mississippi than all of the entire National Forests in the Pacific
Northwest combined.

Because of this you may wonder why you’ve not heard a lot more
about ESA problems here in the south. Most of the biologists in the
south have a fish, wildlife with management background, or in edu-
cation, not just biology, so they’re used to trying to resolve conflicts.
We try to solve problems in the south, not create them. We have
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very good leadership here as well. Sam Hamilton is our Regional
Director in Atlanta and he’s doing a great job.

The ESA has been very effective in preventing many species from
becoming extinct, but it has not been successful at recovering them.
Although recovery will take time for most species, it is certainly
achievable.

The ESA should not be a permanent life support system. And
like a quality health care system, restoring the health of our na-
tion's listed species requires significant dollars, but spending
money is certainly no guarantee of results. Emphasizing recovery
can build confidence if funds are spent wisely.

I have quite a few suggestions to improve the ESA. Some I'll out-
line today, and others I'll fully describe in my written statement.
Although the Act can be improved, don't forget that many of its
problems are in the rules and regulations. Stewardship of listed
species can certainly respect private property rights. Although a
free market economy is the preferred means of improving environ-
ment, it does not always worked in this situation and incentive
should be provided.

In some cases, like that of aquatic ecosystems, incentives do not
always work, and a stronger commitment from some of the public
works agencies is needed. Habitat is the basis for every plant, fish
and wildlife population, and should be the basis of recovery. We're
not taking full opportunity of the consensus over the importance of
habitat management.

Our nation depends on private lands for economic uses. We also
depend on them to provide many free services for society, such as
oxygen, sequestering carbon dioxide and providing habitat. We ex-
pect all of this while rarely thinking about how landowners can af-
ford to provide them free of charge. Landowners need the encour-
agement, the financial, as well as the technical support to under-
take projects to recover the listed species found on their property.

Incentives provide the basic operating frame work to accomplish
this objective. Congressman Pickering has certainly seen the evi-
dence of that in the Wetland Reserve Program, as he's introduced
the Wetland Reserve Restoration Act prior to this last Farm Bill.

We also need to recognize that there are other opportunities that
exist, and many of you are familiar with that as you serve on your
respective bodies, Agriculture Committee. Recovery can be incor-
porated into the Conservation and Reserve and Environmental
Quality Incentives Program, and | certainly encourage you to work
with your colleagues on the Ag Committee as we start looking at
the 2007 Farm Bill.

The Administration and the Congress need to fully fund the
Healthy Forest Reserve Program to develop the first agreements
prior to year's end. | appreciate Congressman Walden and Senators
Cochran, Lott, Chambliss, Lincoln and Crapo and others requesting
funds for it, along with the support of 47 national conservation or-
ganizations.

The Healthy Forest Reserve Program is the perfect program for
recovery efforts of the ivory-billed woodpecker. An enormous oppor-
tunity exists to allocate funding to it that really can provide the
greatest benefit to the bird.
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A significant recovery title should be incorporated into any new
ESA legislation. A recovery and prevention program consisting of
tax credits should be established.

These tax credits can be used by the landowner or even sold.
This will allow the credit to help meet the needs of all landowners,
including those with limited resources. The origin of this idea came
with conversations and meetings | had with the late Senator John
Chafee.

Eligible land should be in close proximity to existing populations
where significant recovery can occur, rather than including its en-
tire range. Priority should be on lands where the opportunity exists
to resolve conflicts. The program could also consist—should consist
of several components committed with a voluntary either long term
or perpetual easement where the landowner would receive a tax
credit equal to the appraised value of the property plus a half per-
cent of the restoration cost.

The second component could consist of a 30 year easement where
the landowner would receive 75 percent of the appraisal cost as a
tax credit, as well as the restoration cost at that same amount.

The third component would consist of a voluntary 10 year agree-
ment where the landowner would receive a tax credit equal to 75
percent of the restoration cost.

Those are some of the very similar type provisions that you're fa-
miliar with in the Wetland Reserve Program and what Congress-
man Pickering had introduced.

Finally, safe-harbor language should be included so that an
owner should not be liable for take of a species from altering habi-
tat once that agreement has expired. The Safe Harbor Program is
a tool that began in the south in 1995 to encourage voluntary man-
agement by landowners to benefit listed species without imposing
additional regulations on property.

We need legislation for a strong invasive species control program.
In 2003 Senator Cochran introduced such a program as an inde-
pendent title to the Healthy Forest Restoration Act; however, it
was certainly not included in the final version of the bill.

While many people solely blame economic development, invasive
species ranked as the second most important threat to listed
species behind habitat destruction, having contributed to the de-
cline of 42 percent of listed species.

These types of proactive approaches that I've described will help
de-list threatened and endangered species by placing an emphasis
on recovery and emphasizing economics. They will also aid a
species before it reaches the list, a status of either threatened or
endangered, as Libby mentioned earlier, thus making it unneces-
sary to list. Working with private property owners and enabling
them to restore the habitat is the kind of proactive strategy that
can head off a regulatory crisis, while improving the environment
and providing opportunities that don’t threaten jobs.

Mr. Chairman, Congressman Pickering and Senator Crapo, this
concludes my remarks. Thank you.

[The prepared statement of Mr. Cummins follows:]
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Statement of The Honorable James L. Cummins, Executive Director,
Mississippi Fish and Wildlife Foundation

THE ENDANGERED SPECIES ACT:
A UNIQUE APPROACH TO RECOVERING THREATENED AND ENDANGERED SPECIES

“Timely disbursements to prepare for danger frequently prevent much greater
disbursements to repel it.”
GEORGE WASHINGTON
“Conservation will ultimately boil down to rewarding the private landowner who
conserves the public interest. ALDO LEOPOLD

“Nothing is more priceless and more worthy of preservation than the rich array of
animal life with which our country has been blessed. It is a many faceted treas-
ure, of value to scholars, scientists and nature lovers alike, and it forms a vital
part of the heritage we share as Americans.” RICHARD NIXON

Introduction

Chairman Pombo, Ranking Member Rahall, Members of the Committee, Con-
gressman Pickering and Senator Crapo, thank you for the opportunity to appear be-
fore you today to speak on the Endangered Species Act (ESA), specifically how we
can improve the recovery of species. With the announcement, this past Thursday of
the discovery of the ivory-billed woodpecker, I know of no better time to begin a
frank discussion about recovery. We have worked hard over the past 15 years to de-
velop programs for recovery and work with private landowners and public agencies
in the South on recovery efforts. Many of you have spent a lot of time on it as well
and a lot of us in the conservation community appreciate it.

I am James L. Cummins, Executive Director of the Mississippi Fish and Wildlife
Foundation. 1 am a certified fisheries biologist, a certified wildlife biologist and a
private landowner. Some of the Foundation’s more significant accomplishments in-
clude conceptualization of the Wildlife Habitat Incentives Program, helping pass the
Grassland Reserve Program, developing many of the components of the Wetland Re-
serve Program and conceptualization of the Healthy Forests Reserve Program. Re-
garding public lands, we worked with our delegation to develop the Holt Collier and
Theodore Roosevelt National Wildlife Refuges as well as the Sky Lake Wildlife Man-
agement Area, which contains the largest stand of ancient cypress in the world. We
also work in the area of market-based incentives for conservation, such as tradable
credits for carbon sequestration, threatened and endangered species, wetlands and
streams. | proudly serve as a member of Environmental Defense’'s Center For Con-
servation Incentives. The Center’'s most recent program, Back From The Brink, is
about recovering species. Senator Crapo, | appreciate you hosting Environmental
Defense to announce the roll-out of Bank From The Brink.

Background

Many of you represent the West where the vast majority of public lands and
threatened and endangered species conflicts occur.

Private lands provide habitat for 90 percent of our Nation's threatened and en-
dangered species. The South has the largest percentage of listed and candidate
species in the nation. And that is unfortunate. For the species sake, | wish that list
was shorter. Eight of the top ten states/territories with the most listings are in the
South; they include: Alabama (115), Florida (111), Georgia (66), North Carolina (63),
Tennessee (96), Texas (91), Virginia (71) and Puerto Rico (75). Mississippi has 38.

According to the U.S. Department of Agriculture’s (USDA) Forest Service (USFS),
nationwide, public forest lands comprise 317 million acres (42.38%) and private
forest lands comprise 431 million acres (57.62%). Private forests provide approxi-
mately 89 percent of the nation’s timber harvest. According to the latest data from
the USFS, specifically the Southern Forest Resource Assessment, nationwide, the
South alone provides 60 percent of the nation’s timber supply, making it the largest
producer of timber compared to any country in the world. Furthermore, more board
feet of timber are annually harvested from the National Forests in Mississippi than
all of the National Forests in the Pacific Northwest combined. Although many fac-
tors affect these seemingly lopsided statistics, the primary reason that private
forests produce so much timber without substantial conflicts is simple—it is called
management.

A case can be made that the ESA has been very effective in preventing many
species from becoming extinct; however, by all accounts, it has not been successful
at restoring habitat and significantly increasing populations. The Act has listed a
great many species and kept them from becoming extinct, however it has de-listed/
recovered very few. If our health system operated in a similar fashion, it would need



17

to be improved. As an example, we would have put 1,274 people in the hospital,
kept 989 in intensive care (endangered), 275 in the regular ward (threatened) and
released 10 (de-listed). The ESA should not be viewed as permanent life support sys-
tem for threatened and endangered species. There is significant room for improve-
ment, but like a quality health care system, restoring the health of our Nation'’s can-
didate, threatened and endangered species requires dollars—and lots of them.

But spending money is no guarantee of results. We need to break the standoff
over funding. Emphasizing recovery can build confidence that our money is spent
wisely, and this confidence can, in turn, build support for more investment from
both the private and public sectors.

I have quite a few suggestions to improve the ESA. Although the Act can be made
better, | want to point out that many of the problems on the regulatory side are
not always about the Act. They are about the rules and regulations governing it.
And that, for the most part, is an Administrative issue.

Develop New Conservation Incentives and Better Use Existing Ones

The ESA can be much more effective if new, constructive ideas are incorporated
into it. Stewardship of threatened and endangered species can be encouraged that
respects property rights. Although a free-market economy is the preferred means of
improving the environment, it does not always work in this situation and incentives
should be provided. Incentives appear to be more expensive, but many times are less
harmful to the economy than burdensome regulations. And in some cases, like that
of aquatic ecosystems, incentives do not always work and a stronger commitment
and more cooperation from the public works agencies is needed.

Habitat is the basis of every fish and wildlife population and should be the basis
of every recovery effort. | am not persuaded that the current ideas on the table are
taking full opportunity of the consensus over the importance of habitat protection,
restoration and enhancement.

It is obvious that we cannot set aside unlimited acres for fish and wildlife habitat.
The ESA calls for the federal government to prohibit certain activities that would
cause the take of a listed species unless such activities are not otherwise authorized
by an incidental take permit. Many times, if the land use causes a take, the result
under the current system causes not only hostility on the part of the owner, but
sometimes damage to the species needing assistance. Ability of government to con-
trol how property is used can make an enemy out of even the most harmless of
birds, fish or other listed species.

Our nation depends very heavily on private lands to produce the thousands of
products we need every day—from cotton to coal to cellulose and beyond. We are
also depending on these same lands to provide many other services that benefit soci-
ety, for most of which landowners never receive compensation. These free services
to society include producing oxygen, sequestering carbon dioxide, filtering air and
water, providing fish and wildlife habitat, including that for threatened and endan-
gered species, improving the aesthetic beauty of the natural landscape and pro-
viding opportunities for recreation and solitude, just to name a few. In fact, both
Governor Haley Barbour and Congressman Bennie Thompson view these services as
extremely important to economic growth and improving Mississippi’s quality of life.

We as a nation have come to expect all of this from private landowners while
rarely giving thought to how they can afford to provide these services “free of
charge,” when these services cost landowners. It is a cost that can only be recovered
through the selling of timber, minerals or by divesting of the land.

While this may be possible for some private landowners, many small and medium-
sized landowners continue to find it difficult, if not impossible, to invest in active
and sustainable land management over such a long time. Add to this the uncer-
tainty of regulations that might limit land management options, as well as the ever-
increasing, campaign against the use of wood products, and it is easy to see why
more and more private landowners are choosing to divest of their lands. These lands
are rapidly being developed and broken into smaller units that cannot sustain many
of the benefits and services upon which society depends. Land having value—even
for wood—is a great thing, especially when you are competing against concrete and
asphalt.

Landowners need the encouragement, financial and technical support, and back-
ing of federal and state governments, to undertake projects to recover the declining,
threatened and endangered species that are found on their property. Incentive-based
programs provide the basic operating framework to accomplish this objective.

We need to better utilize existing programs to recover species. First, the Bush Ad-
ministration and the Congress need to fully fund the Healthy Forests Reserve Pro-
gram (HFRP) and develop the first agreements under the program prior to this
year's end. On the House side, Congressman Walden, and on the Senate side,
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Senators Cochran, Lott, Smith, Chambliss, Lincoln, Pryor, Breaux, Landrieu, Miller
and Crapo have requested funds with the support of 47 national conservation
groups.

The HFRP is the perfect program for recovery efforts of the ivory-billed wood-
pecker. I am pleased to see that the USDA has allocated $5 million to aid in its
recovery; however, an enormous opportunity exists to allocate funding to the HFRP,
one of their own programs, that can provide the greatest benefit to the woodpecker.
I hope additional discussion will occur before all opportunities of funding for this
current fiscal year are exhausted.

The top ten states with the greatest risk of forest ecosystem loss almost mirror
those states with the most listed species. These states are Florida, California, Ha-
waii, Georgia, North Carolina, Texas, South Carolina, Virginia, Alabama and Ten-
nessee. Restoring forest ecosystems like the once great longleaf pine forest of the
southern coastal plain, fire-maintained natural southern pine forests, southwestern
riparian forest, Hawaiian dry forest, Southern Appalachian spruce-fir forest, mature
Eastern deciduous forest, California riparian forest, old-growth forest of the pacific
Northwest, mature red and white pine forests of the Great Lake states, fire-main-
tained ponderosa pine forests and southern forested wetlands are extremely impor-
tant to the recovery of many species.

One way to increase the rate at which species are recovered is to change the way
the U.S. Fish and Wildlife (USFWS) allocates funding. In allocating conservation
dollars, the ESA requires the USFWS and the National Oceanic and Atmospheric
Administration (NOAA) Fisheries to give priority to species that are “most likely to
benefit” from recovery plans which are required for each listed species. In 1988,
2002 and 2005, the General Accounting Office reported that these agencies were in-
stead allocating funds to regions based on other factors, such as office workload in-
stead of “most likely to benefit.”

In addition to providing funds for species in dire need, the USFWS should allocate
funds to species that have significant potential for recovery. The USFWS should also
take into account partnerships among diverse stakeholders.

Recovery can be further incorporated into the programs of the USDA, specifically
the Conservation Reserve Program and the Environmental Quality Incentives Pro-
gram. | urge you work with your colleagues on the House Agriculture Committee
to utilize the conservation provisions of the Farm Bill to assist in recovery and in-
corporate specific language in the 2007 Farm Bill.

Furthermore, USDA employees, specifically those of the Natural Resources Con-
servation Service, work with thousands of landowners every day. If they were more
knowledgeable about threatened and endangered species conservation tools and
needs, and had more authority in species conservation efforts, they, along with State
Technical Committees, could develop appropriate conservation practices which could
reduce private landowner anxiety and better enlist them in conservation of the
species in need.

A significant recovery title should be included in any new piece of legislation con-
cerning ESA reauthorization. An Endangered Species Recovery and Prevention Pro-
gram (ESRPP), consisting of tax credits (that can be sold) and direct payments for
recovery should be established. This potential program should emphasize recovery
through habitat restoration. Also, it should aid a species before it reaches either a
status of threatened or endangered. The origin of this idea came from several con-
versations that began in Tulsa, Oklahoma, and meetings with the late Senator John
Chafee, who also felt that incentives are critical to recover threatened and endan-
gered species.

These tax credits can be used by the landowner. The landowner could also trans-
fer or sell the tax credit to another private individual, corporation, group or associa-
tion so it will help meet the needs of all landowners, included those with limited
resources.

The ESRPP would focus on restoration of habitat, which would function similar
to HFRP. This program should be limited to the area where there is a realistic pos-
sibility of recovering a species rather than allowing its entire historic range to be
included. The ESRPP would allow non-federal property owners to enroll land where
significant improvements in habitat would occur. Eligible lands should include those
that are in close proximity to existing habitat and populations where significant
population recovery can occur. Priority should be given to lands where the oppor-
tunity exists to resolve landowner conflicts with threatened and/or endangered
species.

The ESRPP could consist of three components. The first component could consist
of a voluntary, perpetual easement being placed on land that is in close proximity
to existing habitat of a threatened or endangered species; the landowner would re-
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ceive a tax credit equal to the appraised value of the property plus 100 percent of
the restoration costs.

The second component could consist of a voluntary, 30-year easement being placed
on land that is in close proximity to the existing habitat of a threatened or endan-
gered species; the landowner could receive 75 percent of the appraised value of the
property plus 75 percent of the restoration costs.

The third component could consist of a voluntary, 10-year agreement being placed
on land to improve a species’ habitat before it reaches a threatened or endangered
status (i.e., candidate, state listed species, rare, peripheral, special concern); the
landowner could receive a tax credit equal to 75 percent of the restoration costs.

Finally, safe-harbor language should be included so that a property owner shall
not be liable for any incidental take of any listed species or resident species, pursu-
ant to the Act or any other federal law, from altering the habitat or making a dif-
ferent use of the area under the agreement once it has expired. In providing safe
harbor provisions, land enrolled in the ESRPP and land in the immediate area that
would likely be impacted by the restoration plan as the species is recovering.

The Safe Harbor Program is a very important tool. It began in the South in 1995
as a novel approach to encourage voluntary management by private landowners to
benefit listed species without imposing additional regulatory restrictions on property
use. Today, landowners across the nation in 17 states have enrolled and are man-
aging 3.6 million acres of private property with Safe Harbor Agreements. In the
South, state agencies have developed and administer state-wide Safe Harbor Plans
and permits for the red-cockaded woodpecker in Louisiana, Georgia, South Carolina
and Texas from which private landowners have enrolled over 200,000 acres. In
Mississippi, the USFWS has approved and is about to issue the first permit for a
gopher tortoise and the red-cockaded woodpecker Safe Harbor Agreement. The
USFWS and its partners, which include the Foundation, Environmental Defense
and the American Forest Foundation, are currently working to develop a range-wide
gopher tortoise Safe Harbor Plan, a black pine snake Candidate Conservation
Agreement and permits. During the first year of this plan, we anticipate landowners
enrolling approximately 5,000 acres. These landowners will restore, grow and
produce longleaf pine for timber while enhancing habitat for these species. The Safe
Harbor Program works great and we don't see any need to change this program.

This type of proactive approach that incentives can provide will help de-list
threatened and endangered species by placing an emphasis on population recovery.
It will also aid a species before it reaches either a status of threatened or endan-
gered, thus making it unnecessary to list a species. Working with private property
owners and enabling them to restore habitat is the kind of proactive strategy that
can head off regulatory crises, while improving the environment and providing op-
portunities that don’t threaten jobs.

Lastly, to recruit landowner partners, it is critical that the government show
progress and highlight ESA success stories. The threatened and endangered species
list should not be perceived as a permanent life support system for fading species.
While fully restoring many plants and animals will take time, recovery for the vast
majority of species is clearly achievable. Celebrating successes when they do occur
will provide the ESA with a necessary, periodic dose of hope and optimism.

Better Utilize The National Fish Hatchery System

For more than a century, the National Fish Hatchery System has played a valu-
able role in providing fish to benefit our Nation. It is uniquely positioned to aid in
the recovery of aquatic ecosystems through leadership in development and applica-
tion of the best possible fish culture and fisheries management techniques. This in-
cludes the maintenance of healthy, wild fish and aquatic invertebrate populations
through habitat conservation and improved harvest management, maintenance of
genetic diversity and the proper use of hatchery stocks in achieving management
objectives.

The System is doing some great things in the South regarding recovery. The re-
covery plans for shortnose sturgeon, pallid sturgeon and many freshwater mussels
directly call for the development of cryopreservation techniques or for the genetic
conservation of these species. The Warm Springs Fish Technology Center in Georgia
is currently developing cryopreservation techniques for protocols for each of these
species.

Here in Mississippi, the Private John Allen National Fish Hatchery is working
extensively on the gulf strain of walleye. They are spawning them, stocking them
into selective and suitable sites and evaluating them for survival, movement and
growth. The Lower Mississippi River Coordination Office in Vicksburg has recently
conducted six state-level planning meetings in the Lower Mississippi River Valley
to identify and prioritize habitat restoration actions necessary to stabilize declining
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aquatic resource populations protected under the Act. Due to the level of cooperation
that has developed between the Lower Mississippi River Coordination Office and the
U.S. Army Corps of Engineers at the Mississippi Valley Division and District levels,
habitat restoration actions identified in the Pallid Sturgeon Endangered Species Re-
covery Plan and the Lower Mississippi River Aquatic Resource Management Plan
are being implemented by the U.S. Army Corps of Engineers during their annual
Mississippi River operations and maintenance activities.

The Natchitoches National Fish Hatchery in Louisiana continues to do extensive
work in developing spawning techniques for the recovery of the pallid sturgeon. In
2004, the hatchery successfully spawned pallid crosses and maintained family lots
which were stocked according to the Pallid Sturgeon Recovery Plan. In the next few
years, pallid sturgeon will be cultured to address research needs.

Overall, the Southeast Regional Fisheries Program is addressing tasks and needs
for 16 species for the recovery and restoration of threatened, endangered and imper-
iled aquatic species. The Southeast Aquatic Resource Partnership, which consists of
the USFWS, state fish and wildlife agencies and fishery management councils, also
play a major role in habitat restoration and population recovery. The partnership
is a shining example of innovation and what can be done when fisheries manage-
ment-oriented people try to solve problems.

At my former university, Virginia Tech, my major professor, Dr. Richard Neves,
is propagating threatened and endangered mussels through the Fresh Water Mol-
lusk Conservation Center, and stocking them in suitable habitat in Southwest Vir-
ginia. This is extremely important since 90 percent of the threatened and endan-
gered mussels are found in the Southeast.

Unfortunately, even with this good work, the hatchery system has developed seri-
ous problems over its 128 year history. Presently, it faces both its worst crisis and
its best chance for improvement. Since 1990, the USFWS's overall budget rose 35
percent, but funding for hatchery operations and maintenance has declined by 15
percent. The facilities are old and outmoded. A tremendous maintenance backlog ex-
ists and 25 percent of hatchery personnel positions are vacant. This is in part due
to an erosion of congressional and public support as well as an erosion of support
within the USFWS.

Combined with detailed hatchery work plans, clarified tribal agreements, re-de-
fined fish-production responsibilities, updated training for hatchery personnel and
proper habitat restoration and management, the system can not only help restore
community lakes and streams, reverse declines in rare and declining species of fish,
but help prevent species from becoming listed and recover threatened and endan-
gered species of fish and other aquatic species with the help of appropriations from
the threatened and endangered species program.

Incorporate Conservation Into Other Departments

The conservation of threatened and endangered species can be incorporated into
other departments and programs of the government. In many instances multiple ob-
jectives can be reached on the same parcel of land.

One good example of this is the military. The Department of Defense is faced with
a serious and growing threat to its ability to maintain the readiness of our Armed
Forces. That threat, often termed encroachment, is caused largely by developmental
pressures and loss of habitat in the vicinity of key installations and critical military
air space and training routes. The list of bases, ranges and airspace already seri-
ously impacted by these pressures is long and growing.

Unless action is taken now, those pressures will become even more severe and the
adverse impacts on our military will worsen.

The most effective action we can take to protect these key bases, ranges and air-
space is to protect the land and important habitat in their vicinity. In recognition
of the remarkable success of this open and collaborative approach in countering en-
croachment at Fort Bragg, Congress authorized the military to enter into agree-
ments with state and local governments and conservation organizations to work to-
gether to protect land in the vicinity of bases and associated airspace. It authorized
the military to expend operational funds to help acquire, from willing sellers only,
the minimum property interest necessary to ensure that an installation will be able
to accomplish its mission now and in the future.

Those of us who have been privileged to work in close partnership with the mili-
tary have the deepest respect and admiration for the dedicated professionals, uni-
formed and civilian, who do so much to ensure that as they protect our Nation, they
also meet their obligations as stewards of the lands entrusted to their care.

Their efforts, and the unique nature of military activities, have resulted in our
military bases having some of the best remaining habitat for threatened and
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endangered species in the country and functioning as key reservoirs of the biodiver-
sity so fundamental to an enduring and healthy environment.

There is a great opportunity to not only accomplish a key need of the military
in reducing base encroachment, but recovering and hopefully de-listing species that
may hamper the mission of the base or range.

Let me provide another example. On February 15, 2002, the Bush Administration
announced the Climate Change Initiative, which includes carbon sequestration. Car-
bon sequestration is designed to meet the carbon-offset objectives of companies by
reducing greenhouse gases. A carbon-offset program can positively impact clean air
and can be used to restore ecosystems and enhance the recovery of threatened and
endangered species, besides having other positive environmental impacts such as re-
ducing water pollution.

There should be an emphasis on reforestation and forest management efforts so
that it is done in a manner that both sequesters carbon and at the same time em-
phasizes the recovery of threatened and endangered species. By doing so, the United
States can achieve benefits in other national and international commitments. To
date, the U.S. Department of Interior has been a leader in working with energy
companies to reforest lands of the USFWS in a biodiverse manner. The Southeast
and the Pacific Northwest are the two most effective areas in North America for the
sequestration of carbon.

Reduce The Spread Of Invasive Species

We need legislation for a strong invasive species control program. In 2003, Sen-
ator Thad Cochran included such a program as in independent title in the Healthy
Fr?res_tlf Restoration Act; however, the title was not included in the final version of
the bill.

Invasive species, sometimes referred to as nonnative, alien, exotic or non-indige-
nous, introduced species, are those that evolved elsewhere and have been purposely
or accidentally relocated. It has been estimated that invasive species rank as the
second most important threat to native species, behind habitat destruction, having
contributed to the decline of 42 percent of our Nation’s threatened and endangered
species.

This invasion has gained momentum since the last century when many of these
plants were first imported or accidentally introduced, many by the federal govern-
ment. It is estimated that 100 million acres in the United States are already af-
fected by invasive exotic plants. This acreage increases annually by an area twice
the size of Delaware. Almost 20 percent of the species of plants in Mississippi’'s
forests, parks, refuges and other open spaces are not native to our state. Some of
these exotic plants meet few natural constraints and can soon dominate a landscape.

Invasive species can negatively impact native species in any number of ways in-
cluding: eating them; competing with them; mating with them and decreasing ge-
netic diversity; introducing pathogens and parasites that sicken or kill them; and
disrupting available nutrients. An introduced species can change an entire eco-
system—changing species composition, decreasing rare species and even changing or
degrading the normal functioning of the system. Ecosystems free of invasive species
are a key to maintaining and recovering threatened and endangered species.

For example, the chestnut blight fungus from Asia all but wiped out the American
chestnut, thus changing the makeup of eastern forests. Cogongrass, classified as the
seventh worst weed in the world, is hardy and tolerant of shade, high salinity and
drought. It forms dense mats that crowd out native vegetation and forage plants
and displaces species such as the threatened gopher tortoise in the Gulf Coastal
Plain. It can alter the natural fire regime by causing hotter and more frequent fires.
Water hyacinth may be the world’'s worst aquatic weed. One of the fastest growing
plants known, it displaces native plants, fish and wildlife, disrupts water transpor-
tation, including that of the Tennessee-Tombigbee Waterway, disturbs recreational
fishing and blocks water intakes at hydroelectric power-generating dams. At one
time in Florida, 125,000 acres of open water was covered with up to 200 tons of
water hyacinth per acre.

Assistance for chemical, mechanical, biological and ecological control is needed
where invasive species are impacting threatened and endangered species.

Other Considerations

One of the biggest obstacles to restoring threatened and endangered species is the
inability of the USFWS to approve conservation initiatives quickly. The USFWS
spends too much time on paperwork and not enough time recovering species. The
long time it takes to develop voluntary conservation agreements, such as Safe Har-
bor agreements and conservation banks, damages landowner relations and hampers
conservation efforts. Increasing the USFWS efficiency will require strong leadership,
especially from the new Director.
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We should seek research to develop cost-effective recovery techniques. The species
protected by the Act are usually rare and not well known by the scientific commu-
nity. Recovery requires determining basic life history and habitat needs for many
species. This Is a proper role for the U.S. Geological Survey, state agencies and uni-
versities.

Incentives are more difficult to apply on aquatic ecosystems. Greater cooperation
among federal agencies that have jurisdiction in our waters and are involved in
navigation and flood control (i.e., U.S. Army Corps of Engineers, Natural Resources
Conservation Service) is critical. For example, the endangered least tern's status is
improved due to a partnership among the U.S. Army Corps of Engineers, USFWS
and the Mississippi Department of Wildlife, Fisheries and Parks to protect and im-
prove habitat. The endangered pallid sturgeon’s status may be improving due to the
same agencies partnering to protect and improve fishery habitat in the Mississippi
River.

Finally, the USDA's Wildlife Services can continue, and possibly at a greater
level, providing animal damage control equipment and labor, specifically where
threatened and endangered species have conflicts with commercial livestock, crop or
aquaculture operations.

Summary

Landowners in the South, and particularly Mississippi, have done a very good job
of conservation of habitat for all species, no matter whether they are listed under
the Act or not. With a new way of thinking to make them more attractive, economi-
cally that is, they will be much better off.

The conservation community will support a large habitat and population recovery
program. | think you will find that both industry and conservation groups in my
part of the world will help implement conservation measures to avoid listings, re-
cover species that are listed and do this in a manner that we work with private
landowners versus against them.

The type of proactive approach that | have suggested will help remove the threat-
ened and endangered species of our nation from their respective lists. It will also
aid a species before it reaches a status of threatened or endangered, making it un-
necessary to list a species. Working with private property owners and enabling them
to conserve habitat on their property is the kind of proactive strategy that can head
off regulatory crises, while improving the environment and providing opportunities
for economic development.

Mr. Chairman, Ranking Member Rahall, Members of the Committee, Congress-
man Pickering and Senator Crapo, this concludes my remarks. | will be glad to re-
spond to any questions that either of you or other members of the Committee may
have.

Thank you.

Response to questions submitted for the record by Honorable James L.
Cummins, Executive Director, Mississippi Fish and Wildlife Foundation

Question submitted by Senator Crapo

1. All of the panelists spoke of contributing time and money to species conserva-
tion—some more willingly than others. If we could guarantee that your invest-
ment gave you a seat at the table to take part in hiring scientists, planning
recovery, and taking action on the ground—would you be better off?

RESPONSE:

In response to the question, yes we would be better off. | am not sure how the
private sector could participate in hiring scientists, but that would help get the most
qualified and practical person to respond to the need at hand.

Planning recovery would be most valuable. Many USFWS personnel are not
aware of all of the recovery techniques and various programs of other agencies. We
have requested to be on the recovery team of the ivory-billed woodpecker, have pur-
chased two web sites (www.ivory-billed.org and www.ivory-billedwoodpecker.org) to
educate the public and landowners about recovery techniques and safe harbor, for
example. It appears that some of this may be happening for the woodpecker. Fur-
thermore, by including others, such as the timber industry, the bird, or whatever
the species in question, will be better off.

The same goes for action on the ground.

In all cases, not only will we be better off, but conflicts can possibly be avoided,
there will be more support from all parties and the species of concern will be better
off.

Please let me know if you need additional information.
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Thanks,

The CHAIRMAN. Thank you. Mr. Tazik.

STATEMENT OF DAVID J. TAZIK, CHIEF, ECOSYSTEM
EVALUATION AND ENGINEERING DIVISION, ENVIRON-
MENTAL LABORATORY, U.S. ARMY ENGINEER RESEARCH
AND DEVELOPMENT CENTER

Mr. TAazik. Good morning. Mr. Chairman and other Members of
Congress, it is my pleasure to appear before you this morning to
highlight research conducted by the U.S. Army Corps of Engineers
on this important topic.

I'm a scientist who will limit my remarks to those areas of
knowledge and the research we are conducting at the Engineer Re-
search and Development Center.

In regard to policy and budgetary questions, | will be happy to
take those for the record and assure that you will receive a full and
prompt answer. | intend to demonstrate that the Corps’ continued
commitment to bringing good science and technology for the con-
servation of endangered species and the ecosystems——

The Corps recognizes its duty to address the prohibitive and af-
firmative duties of the Endangered Species Act in the pursuit of
environmental sustainability goals under the Corps’ environmental
operating principals. One important lesson for us is that develop-
ment and application of sound science is essential in endangered
species conservation planning. As such, we actively engage in re-
search to illustrate the effects of our mission related activities on
high priority species.

The Corps has spent from $30 million to over $100 million per
year since 1996 on over 250 federally listed species. Yet reported
expenditures may be a substantial underestimate of the true cost
of compliance. For example, we recently found reported costs for
sea turtles were only about half the actual cost incurred by Corps
districts.

In response, we are developing an approved cost accounting sys-
tem. sea turtle issues arose for dredging projects as early as 1980.
Prior to 1992, some dredging activities killed as many as 50 to 100
sea turtles per dredging project. At the time very little scientific
data existed on sea turtle biology and behavior and water life sub-
ject to dredging. The Corps responded voluntarily with establish-
ment of the sea turtle research program in 1991, that led to devel-
opment of protectional protocols. Since their implementation less
than one sea turtle incident has been documented for a dredging
event.

The pallid sturgeon occurs in large rivers in the Mississippi
River Basin. The cause of this and other river sturgeon is attrib-
uted to flood control and navigation projects, water pollution and
commercial fishing for caviar. Studies of the pallid are underway
through inner-agency collaboration along the Missouri River, the
middle and lower regions of the Mississippi River. Most are fully
or partially funded by the Corps. We have documented stable popu-
lations of the pallid in the lower Mississippi River and their pres-
ence in the middle Mississippi River during four months of the
year. Rarity of the species requires a long term commitment to
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fully evaluate the population trends relative to the ongoing mission
activities.

We're also partnering with the American Bird Conservancy to es-
tablish a science-based data collection protocol for Interior Least
Tern (ILT). Currently accepted population models do not account
for disbursal between the coastal and interior populations of the
tern, which may be a key factor in regulating size of the interior
population, which is federally listed. Together we are assisting with
coordination of a large scale genetic sampling that will help us un-
derstand the relationship between these two populations.

We are also partnering with the Conservancy to develop a range-
wide monitoring plan designed to obtain an accurate estimate of
the latest Least Tern population. The plan will be reviewed by a
multi-agency working group, including numerous Federal, state
and academic institutions.

The Corps has worked with the Services since enactment of the
Act to develop science-based solutions to endangered species chal-
lenges and Corps projects, and we will continue to do so. Informa-
tion resulting from each of the efforts described above is intended
to provide a more reliable basis upon which to formulate habitat
restoration and management.

We cannot always provide absolute certainty that our proposed
activities will not affect a given species. As a result, the decisions
about protective measures can be co-subjective and precautionary.
Once subordinates and limitation efforts are instituted reversing
them can be difficult. Our challenge is to provide the tools to quan-
tify the risks and uncertainty based on the best available science
and to help evaluate the efficacy of developing additional scientific
information.

I hope that my testimony today illustrates the Corps’ past and
continuing commitment to pursue and use sound science and tech-
nology to conserve important wildlife resources in the Southern
United States under the Endangered Species Act. On behalf of the
Corps and the Engineer Research and Development Center, thank
you for allowing me the opportunity to appear before you this
morning.

[The prepared statement of Mr. Tazik follows:]

Statement of Dr. David J. Tazik, Chief, Ecosystem Evaluation and
Engineering Division, Environmental Laboratory, U.S. Army Engineer
Research and Development Center

Mr. Chairman and Members of the Committee
Introduction

I am David J. Tazik, Chief of the Ecosystem Evaluation and Engineering Division
for the Environmental Laboratory at the U.S. Army Engineer Research and Devel-
opment Center (ERDC) in Vicksburg, Mississippi, which is a component of the U.S.
Army Corps of Engineers (the Corps). | am pleased to appear today on behalf of the
ERDC and the Corps to provide information as requested in your letter of invitation
dated 25 April 2005. The Congressional interest in the ERDC’s and the Corps’ con-
tributions to protecting and restoring wildlife in the southern United States under
the Endangered Species Act (ESA) is much appreciated.

The theme of my testimony today is the Value of Science in Implementation of
the ESA. | intend to demonstrate the Corps’ continuing commitment to bringing
good science and technology to the conservation of endangered and threatened
species and the ecosystems upon which they depend. While some of our research
does support the Army and other military Services, I will confine my remarks to
the Corps’ civil works mission.
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The Value of Sound Science in Implementation of the Endangered Species
Act (ESA)

The Corps recognizes its duty to address all its responsibilities and duties under
the ESA, meet regulatory requirements, and pursue environmental sustainability
goals under the Corps’ Environmental Operating Principles. And, we have learned
a key lesson in the implementation of the ESA—that development and application
of sound science is essential in planning for the protection of threatened and endan-
gered species. As a result, we are actively engaged in programs to develop empirical
data that define relationships between effects on high-priority species and mission-
related activities.

Economic Costs of Endangered Species Protection

Based on recent expenditure reports, the Corps has spent from $32 to over $108
million per year since 1996 on over 250 federally listed threatened species and en-
dangered species. Important taxa with significant populations in the southern
United States include sturgeons, sea turtles, mussels, and shorebirds. Reported ex-
penditures are suspected to be a substantial underestimate of the true cost of ESA
compliance. A recent investigation for sea turtles, for example, revealed that re-
ported costs were only about half the actual costs incurred by Districts. We are now
developing an improved cost accounting system.

Sea Turtles

Sea turtle issues arose for dredging projects starting in 1980. Prior to 1992, some
dredging activities killed as many as 50-100 sea turtles per dredging event; yet we
knew that some dredging events had no impacts on sea turtles. At that time, very
little scientific data existed on sea turtle biology and behavior in waterways subject
to dredging. The Corps responded voluntarily with establishment of the Sea Turtle
Research Program that led to development of sea turtle protection protocols. Since
1992, when the protocols were implemented, less than one sea turtle incident has
been documented per dredging event.

Pallid Sturgeon

The pallid sturgeon occurs in large rivers in the Mississippi River Basin. It was
federally listed as an endangered species in 1990 and a recovery plan was approved
in 1993. Decline of this and other river sturgeon is attributed to flood control and
navigation projects, water pollution, and commercial fishing for caviar. Studies of
pallid sturgeon are underway through interagency collaboration and include three
reaches of the Mississippi River Basin: Missouri River, Middle Mississippi River,
and lower Mississippi River. Most research studies are fully or partially funded by
the Corps from Northwest or Mississippi Valley Divisions.

Recent Corps studies have documented stable populations in the lower Mississippi
River, and pallid sturgeon are regularly captured in the Middle Mississippi River
(MMR) during cooler months. Rarity of endangered pallid sturgeon requires a long-
term effort to fully evaluate population trends and habitat preference relative to on-
going civil works mission activities. And we continue in this endeavor.

Least Terns

The ERDC and the American Bird Conservancy (ABC) are currently partnering
to assist the Corps in a variety of issues involving the Interior Least Tern (ILT).
Our objective is to establish science-based data collection protocols for genetic stud-
ies and population monitoring. We will use results to improve subsequent popu-
lation modeling that ultimately will inform long-term management for this species.

Coastal populations (other than California) of the least tern are not federally list-
ed. And, the relationship between interior and coastal populations of this species re-
mains a mystery. Currently accepted tern population models do not account for dis-
persal between the two, which may be a key factor in regulating population size,
particularly for the interior population. Planned genetic studies will help solve the
riddle, and should lead to a more reliable basis for future management rec-
ommendations. The Corps and ABC are contributing to a potentially definitive ge-
Petics analysis by assisting with coordination of a large-scale genetic sampling ef-
ort.

We are also partnering with the ABC to coordinate development of a range wide
monitoring plan for the interior population of least terns. Our goal is to obtain an
accurate assessment of regional and range-wide least tern population numbers and
trends. The plan will be reviewed by the ILT Working Group, a multi-agency group
including 4 U.S. Fish and Wildlife Service regions, 10 Corps districts and ERDC,
several USGS science centers, 8 State wildlife agencies, several universities, and
ABC. Data such as these should provide us all with a reliable basis upon which to
monitor population status and inform habitat restoration and management deci-
sions.
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Many of these decisions are based on the best science available, but these are
complex, interdependent systems with incredible geographic scope, and many as-
pects of the biology and ecology of these species are not well-understood. Taking ac-
tion necessarily involves the agency relying on its considerable expertise and
making a judgment call, and adjusting those decisions as more science becomes
available or circumstances change.

The Corps has worked with the Services since enactment of the Act to develop
science-based solutions to endangered species challenges at Corps projects, and will
continue to do so. Information resulting from each of the efforts described above is
intended to provide a more reliable basis upon which to formulate habitat restora-
tion and management decisions. Once avoidance and minimization efforts are insti-
tuted, reversing them can be difficult, yet it is important for those making policy
and management decisions to use the best available science in making those deci-
sions and to be prepared to change course in response to new scientific develop-
ments.

In conclusion, my testimony illustrates the Corps’ past and continuing commit-
ment to the pursuit and use of sound science in an effort to meet prohibitive and
affirmative duties under the ESA.

On behalf of the Corps and the ERDC, thank you for allowing me the opportunity
to present this testimony today.

The CHAIRMAN. Thank you. | thank the entire panel for their
testimony.

Dr. Tazik, just to begin with you, you talked about the true cost
of compliance in your testimony, and | trust that the true cost was
higher than what had been estimated in the past—that once you
started looking into it, you believe the true cost was higher than
what has been reported. Can you expand on that a little bit for me?

Mr. Tazik. Well, there are a lot of costs that are inherent in some
of the activities that aren't just the labor based or Corps personnel
engaged in the compliance activities. There are contracts associated
with dredging activities that often times, because of delays in the
projects, there are costs incurred that don't get captured in the nor-
mal proceeding of expenditure accounting. So we're trying to work
with the districts now to develop a, essentially, a spreadsheet that
will identify specific types of expenditures that may have been
missed in the past, that we're asking them to now account for and
require a lot more detail.

The CHAIRMAN. So if a project gets delayed because of discus-
sions and consultations being a result of that, that the true cost of
those delays was not included. It was only the Army Corps per-
sonnel at the table that is included.

Mr. Tazik. That's my understanding, sir.

The CHAIRMAN. And as you refine this, your efforts to come up
with the true costs, are you just looking at Army Corps’ costs, or
are you looking at other state, Federal, local agencies and their
costs of compliance?

Mr. TAazik. No, we're looking at our agency cost.

The CHAIRMAN. Just yours.

Mr. TAziK. Yes, just ours.

The CHAIRMAN. The other thing that or one of the other things
you talked about was having science-based solutions, and | believe
it was the Least Tern you talked about that you were working with
others to come up with surveys that were based on science, and to
try to figure out what the true picture was that you were dealing
with. Why would you have to do that? Wouldn't Fish and Wildlife
have all of the information? And if they're regulating you and



27

they're telling you this is what you have to do, wouldn't they have
all that information already?

Mr. Tazik. Not necessarily. You're calling upon the agency being
regulated to try to provide the best science available. So we try to
work in partnership with the Service and others, stakeholders, to
come up with methodologies that everyone agrees to, that we agree
that it's the best science that we can bring to the best monitoring
that we can. And we certainly consult with the Service and coordi-
nate with them and have their input provided mutually to come to
a, you know, the idea of conservation, cooperative conservation, |
think is a concern here, that we're cooperating to come up with the
methodologies that we all agree to provide the right kind of data
used to make management decisions.

The CHAIRMAN. So when you look at these surveys you are trying
to find out what the habitat is, where the species actually live, how
many there are, what the numbers are, what reproduction rates
are, you know, all of the things that would give you a clearer pic-
ture of whether or not that species is endangered, and if it is, what
its numbers really are, and what you could do in terms of miti-
gating any impact you may have.

Mr. Tazik. Well, we certainly try to provide the data, the deter-
mination of whether they are endangered or not, certainly that be-
longs to the Service, but we try to help provide the information
that will then be evaluated relative to recovery targets.

The CHAIRMAN. Thank you. Mr. Bowen, | found your testimony
quite compelling, and you talked about the job loss that your indus-
try has gone through in the last 20 years and what some of those
impacts are. But you also come up with some real interesting sug-
gestions on reforming the Act, and trying to make the Act work
better. And one of those, there are a couple of them that | think
the Committee has worked on in the last year, dealing with having
better science and reforming the critical habitat process.

Do you believe that, from your experience, that if we had a high-
er level of science, or a more credible level of science, that the im-
pacts on your industry, the job loss in your industry, would be any
different than what it is now?

Mr. BoweN. | think it would. | think the spotted owl is a prime
example. | think the spotted owl was poor science. You've got, the
biggest enemy, from what | understand, of the spotted owl is an-
other owl. And as far as the science that was used, | mean—so
yeah, | believe if we could get good sound science and peer re-
viewed science was used, you know, | think a lot of the species that
are listed now wouldn't even be on the list. And | think a lot of
land has been tied up because of it wouldn’t be tied up right now.
And that's the basis of our industry. If we can't get the fiber off
the land, we’re not going to exist.

The CHAIRMAN. Thank you. Time has expired. Mr. Pickering.

Mr. PICKERING. Mr. Chairman, again | want to thank y'all for
starting your hearings here in Mississippi. | am from Clarksdale.
It is great to be here in one of the treasures of Mississippi, the Mu-
seum of Natural Science.

Mr. Bowen, | found your testimony, as well, very compelling. And
what | would like to ask all of the panelists, it seems to me that
the critical habitat designation, and then the resulting litigations
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or conflict, either from listings or non-listings, has resulted in most
of the resources of the Fish and Wildlife Service being caught up
in conflicts, controversy litigation. That does not go to protect or re-
cover species, nor does it go to bring communities together in part-
nerships, nor does it give incentives for private parties to work to-
gether with all agencies to actually achieve the objectives in a way
that balances the environment with our economic interest.

What would y'all recommend in improving the critical habitat
designation? What reform? What can we do to solve that problem?
I mean, I'll just start with you, Ms. Hartfield, and then I'll go
through the panel.

Ms. HARTFIELD. That's a hard question, but it's something we've
got to look at. You're right. There is too much resources being
spent on litigation. | know our state, and I'm sure all of the other
states, that's the only one that appears, seeing how many start a
project as to how open one can be. How can we better negotiate cre-
atively with all our partners if we're constricted by what we can
do so I believe that it's something we've just got to open to further
dialog.

Mr. PICKERING. Mr. Bowen.

Mr. BoweN. | agree with what was just said, but it ought to in-
clude the private landowners in anything that's done, including the
community that's involved. One way of helping stop some of these
lawsuits | would like to see Congress do something about all of our
tax dollars going to these environmental corporations. They're not
groups, they're corporations that's got the funds to file these suits
and keep everything tied up in court.

Mr. PICKERING. | hear it said sometimes that the current eco-
system, because of the litigation and no incentives to actually re-
cover is a SSS policy, shoot, shovel and shut up. So instead of hav-
ing a landowner actually come forward, the last thing a landowner
would ever want to do is say I've got a red-cockaded woodpecker
in my tree. This is my children’s inheritance and | would like you
to come and lock up my land and take away my value. That is the
wrong way to go about solving the issues before us. Mr. Cummins
and Mr. Tazik.

Mr. CumMmmMINs. In terms of terrestrial ecosystems, | don't feel that
critical habitat is that important, but we have to find a substitute,
and | think you're right on the mark when you mentioned the word
incentives. We're working right now with a landowner on a longleaf
pine restoration project. You may know him. His name is Judge
Charles Pickering. And he’s doing a great job in terms of—in all
honesty, it's people like that that are really concerned about con-
servation, that we can work with him on incentive-based programs
to help restore habitat.

When you get to the aquatic side, | think it's a little bit more
difficult. Critical habitat has some certainly important features,
but I think we've got to put some more time and thought into how
do we develop a substitute for that. | think that there’s a lot of op-
portunities, utilizing our natural fish hatchery system, utilizing the
Corps of Engineers as they're going through and tweaking mainte-
nance projects for example on the mainline Mississippi.
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But to sum it up, | think we can find a substitute in the form
of incentives on terrestrial systems. But in terms of aquatic, | think
we've got to put some more thought into what that substitute is.

Mr. Tazik. | think our communication and dialogue are
important features of that. As far as a specific recommendation |
can't give you one for that.

Mr. PICKERING. Mr. Chairman, thank you very much. And again,
we greatly appreciate you starting the hearings here.

The CHAIRMAN. Senator Crapo.

Senator CrAaPoO. Thank you very much. And to address Senator
Pickering and say, we had introduced legislation last year that
would actually change the timing of definition of critical habitat to
base it more on the biological than a suspicion of it, which | think
would have actually reduced a tremendous amount of litigation,
which they were mostly litigating over failed dead lines. And there
are solutions to that issue.

Ms. Hartfield, again, as the rest of us, | appreciate the invitation
to be here in this great facility today. It's a tremendous museum.
I think we're going to probably have to rush off, the airplane can-
not go through these meetings, but I wish we did have opportunity,
and maybe we will be back to do that at some time.

Your testimony indicated that the 25 percent matching require-
ment for Section 6 cooperative agreement was straining state re-
sources. Do you have a suggestion as to how far that matching re-
quirement should be reduced? Do you have any idea what would
work?

Ms. HARTFIELD. The 25 percent match has been difficult for us
sometimes. | wish for a 15 because | could sure use it. One of our
concerns now is that we keep hearing that the match may be in-
creased, and already some of the programs require a 50 percent
match, which just kind of puts us out of the competition. So any-
thing below 25 would be greatly—any of those programs that re-
quire 50 percent match are going to be difficult for us.

Senator CrapPo. Do you think that if it had been at 15 you think
you could——

Ms. HARTFIELD. It would be some funds that we probably could
have made use of that we weren't able to.

Senator CrRaPO. Thank you very much. Mr. Bowen, | want to tell
you | can truly appreciate the work of the Pulp and Paperworkers'’
Resource Council. Your counterpart in Boise, ldaho, is Owen
Squires.

Mr. BoweN. Right.

Senator CrapPo. A good friend of mine, and | encourage you to
say hello for me the next time you see him.

Mr. BoweN. | will sure do that.

Senator CrRaAPO. At one of your national meetings, | think that
the efforts that you folks have been involved in is tremendous, and
| agree with the comments that you made about how we've got to
start finding ways to create incentives for the landowners to be
able to—to basically do the things that they want to do, but which
they don't feel they have the tools to be able to do now with the
benefits, the habitat and the recovery efforts for our species. And
I just wanted to primarily indicate to you that | believe that your
focus on the current consultation process and how lengthy and
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difficult it is does need congressional attention. I don't want to ex-
pand on that at all, but please do if you'd like to.

Mr. BoweN. That has been said already. The litigation has just
got everything so tied up. I mean, it's nothing to file a lawsuit
today, and the environmental corporations, like | said, have unlim-
ited funds it seems like.

Most people think about the Sierra Club, or whomever, that it's
just that local membership and all, but they're big buck business,
and that’s all it is. They're using capitalism to try to do away with
capitalism in my opinion. They're trying to completely eliminate
the manufacturing base in the United States, and if you get right
down to it, | think it even comes down to a case of national
security.

Senator Crapo. | think the importance that you bring to the
focus on jobs and the economy is a very important part of this de-
bate, and the idea of finding working relationships is critical.

Mr. BoweN. Well, what Congressman Pickering said awhile ago
about trying to save your land and have it for your kids and what-
ever, | can tell you I'm not a big landowner. I've got a little bit of
land, but I will guarantee you if | see something on there I'm not
familiar with, I'm just going to see how it tastes because I'm sure
not going to let anybody know about it.

Senator CrapPo. | think we better let that fly right there. | had
a hearing—well, | won't get into that.

Mr. Cummins, | was interested in one of the quotes at the begin-
ning of your testimony, your written testimony. You had a
quotation from Aldo Leopold which said, “Conservation will ulti-
mately boil down to rewarding the private landowner who con-
serves the public interest”. And | truly think that that was very
thoughtful analysis. Do you know when that was said approxi-
mately?

Mr. CuMMINS. 1934. It was in his publication called Conservation
Economics.

Senator CrRAPO. So back in 1934 the idea by one of the most pre-
emptive conservationists of our time, or of our country, has indi-
cated that we've got to focus on this question of finding ways of
incentivizing the private landowners to do the right thing.

Mr. CumMmiINs. Absolutely. And it wasn't until 1985 when the
Food Security Act was signed for the Farm Bill that we actually
figured that out.

Senator CrAPO. Sometimes we don't figure things out as fast as
we should, and hopefully these hearings will help us do that.

I was also interested in the letter that you—that showed up
where a discussion you had with Senator, former Senator John
Chafee.

Mr. CumMmMINS. Yes, Sir.

Senator CrRAPO. Back in 1996, we focused on the importance of
providing incentives to improve habitat, and | thought maybe I
would invite a comment on that briefly. | think most people should
know that now John Chafee’s son, Wayne, is the Chairman of the
Senate Subcommittee that handles this issue.

I think that's a very interesting historical perspective. As far
back as 1996, we had the chairman of that committee focusing on
incentives for habitat improvement.
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Mr. CummiINs. I've had the chance to briefly visit with Senator
Chafee about that, but | certainly hope that as this process evolves
I will have more opportunity to have a more detailed discussion
about the importance of this issue.

Senator CrRaPO. Thank you very much. Mr. Tazik, my time has
expired so | guess I'm not going to get to grill you.

The CHAIRMAN. Thank you. | want to thank this panel for their
testimony. There are other questions that we may have of you, and
we would submit those to you in writing, and allow you to answer
those in writing. 1 will hold the hearing record open to give you an
opportunity to answer those, but I would like to have them in-
cluded in the hearing record.

So I'm going to excuse this panel. Thank you again for your testi-
mony. Ms. Hartfield, thank you again for allowing us here.

Mr. PICKERING. Mr. Chairman, if | could, while this panel is
leaving, | do want to praise the works of the Mississippi Fish and
Wildlife Foundation. They really have created example after exam-
ple of incentive-based policy and a relationship with the State of
Mississippi through conservation, maintenance and through the
advocacy of the Conservation Reserve Program, the Wetland Re-
serve Program and the LIP Program. And in Mississippi we're see-
ing an abundance of wildlife come back and be restored and make
use of the lands that were wetlands or that gave the habitat for
all of our species. We're really seeing tremendous benefits from
that come back to our state because of those incentive benefits.

The CHAIRMAN. | would like to welcome our second panel. Don
Waldon, who is the Administrator of the Tennessee-Tombigbee
Waterway Development Authority; Ray Vaughan, Executive Direc-
tor of WildLaw; Paul Davidson, the Executive Director of the Black
Bear Conservation Committee; and Don Robohm, President of
SeaChick, Inc.

Welcome to the Committee, welcome to our hearing. We're going
to begin with Mr. Waldon, and | will remind the witnesses again
that your oral testimony is limited to five minutes, but your entire
written testimony will be included in the record, so if could summa-
rize it as much as possible | would appreciate it. Mr. Waldon.

STATEMENT OF DON WALDON, ADMINISTRATOR, TENNESSEE-
TOMBIGBEE WATERWAY DEVELOPMENT AUTHORITY

Mr. WALDON. Thank you, Mr. Chairman, and good morning to
you and the distinguished members of this Committee. I'm Don
Waldon. I'm the Administrator of the Tennessee-Tombigbee
Waterway Development Authority. The Authority is a four state
interstate compact ratified by the U.S. Congress in 1958 to promote
the development of the Tenn-Tom and its economic and trade po-
tential.

The four Governors are members of the compact, and currently
Governor Bob Riley serves as our Chairman.

I'm also Vice Chairman of the Alabama-Tombigbee Rivers Coali-
tion. This organization is a non profit corporation made up of busi-
ness interests and trade associations and has been actively in-
volved in the listing of the so-called Alabama sturgeon since 1991.
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We've been plaintiffs in three lawsuits against the U.S. Fish and
Wildlife Service. We were successful in two of those, and the other
case is pending in Federal District Court in Alabama.

The Waterway Authority and the Coalition, | think this is impor-
tant to set the stage with, we have supported this being that we
believe were distinct species and that were based on the best avail-
able science that justified their protection.

There is something like 115 listings that are occurring in the
Tenn-Tom region. The business community has only challenged
seven of those. Eventually six of those were withdrawn and the
seventh one, the Alabama sturgeon is still pending in Federal
Court.

Let me begin by talking a little bit about what we think are some
of the more prevalent issues, particularly based on our experience
with the Alabama sturgeon.

The first is a peer review and best available science. We believe
the Service has too often relied on shoddy science to justify its ac-
tions. That was certainly the case for the Alabama sturgeon. While
technology may have been the best scientific information available
in the past, today genetics is playing an increasingly more impor-
tant role to determine the status of various species. As you gentle-
men know the Justice Department in coordination with the Interior
Department routinely uses DNA tests to convict individuals of ille-
gal importation of caviar from foreign species of sturgeon.

Two of the Service’s most eminent scientists concluded that there
was no genetic distinctions between the Alabama sturgeon and the
far-reaching and abundant Mississippi shovelnose sturgeon. Simply
stated, they were of the same species, genetically. Never the less
the Service ignored this evidence and listed the fish. The Service
also carefully strains others allowed to participate in the peer re-
view process and as sure as we believe the results sometimes con-
sistently with it's own predetermined conclusion. These biases by
the Service were well documented in two lawsuits filed by the Coa-
lition against the Service.

In both cases, the courts ruled against the Service and in favor
of the Coalition and both of those ruling were affirmed by the
Legislature.

Let me talk briefly about critical habitat. The concurrent des-
ignation of critical habitat positioning as required by the law is
largely been ignored by the Service, even though the courts have
directed the agency to do so. We strongly oppose any modifications
of the annex that would change the timing of the critical habitat
designation until sometime later in the listing and let me just
briefly list three reasons.

The movement of concurrent designation requirements in the law
will only provide more opportunity for the Service to inexcusably
delay the designation of critical habitat and what we believe is
most important—beginning a recovery program for the species. The
concurrent requirement also helps insure what we believe is a bet-
ter understanding of the real economic and other impacts of this
listing and the designation of critical habitat at a crucial time in
the decision process. As you know, only an economic impact anal-
ysis now requires that the designation of critical habitat but not
the listing.
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Third, the current designation will also help insure that
landowners and others impacted by the listing are not needlessly
or illegally deprived of public participation in this process.
Especially those guaranteed by the provisions of NEPA. As you
well know, the Service largely ignored NEPA requirements in its
ESA actions. Therefore it is most important that Congress direct
the Service to comply with the provisions of this law so that those
impacted by the ESA are afforded better opportunities to be in-
volved in the process.

And let me close by talking about what | think is the heart of
this hearing and that’'s species conservation and recovery. We sup-
port those ESA provisions and programs that encourage the states
and private entities to take a more active role in the conservation
and recovery species. But only if the Service operates in good faith
to support those efforts. And our experience with the agency has
been to the contrary.

The Coalition, not the environmental community, but the Coali-
tion was instrumental in developing a volunteer five-year conserva-
tion plan for the sturgeon. It was designed to recover the species
by increasing its population through propagation. At our request
and not the Service, the Congress appropriated $1.5 million to im-
plement that plan. And we had the support of Congressman Pick-
ering and the other congressional delegation.

The Service and the Coalition of the State of Alabama and other
interested parties also approved a formal conservation agreement
and strategy. All participants including the Service formally agreed
that the plan was the best hope for recovery of the sturgeon.

They felt that the business community as well as the State ex-
panded and greatly improved the fish's status and likely foresaw
the need for any Federal listing because the species was already
protected by state regulation. The State Service stated in its final
ruling that the voluntary conservation agreement was the most
viable approach to the conservation of the Alabama sturgeon. Nev-
ertheless, in the year 2000, they listed the fish and because of the
resource of the funding, the Federal source of the funding for that
conservation program expired. As a result, no active recovery plan
for the Alabama sturgeon currently exists.

We also were heavily involved in establishing, over a four-year
period of voluntary work, a multi-species recovery plan in the Mo-
bile Basin. That entailed plans for protection of 15 species—to our
knowledge, the only one that's ever been done like that in the
nation—but because, here again, the Service listed the fish, it real-
ly destroyed the effectiveness of that organization. The business
community saw that there was no incentive for them to work coop-
eratively with the Service. So, we withdrew and all of that effort
was wasted. And here again, the big loser was the fish.

Let me conclude, |1 see my time is gone, that we believe that a
lot of the issues being talked today, and certainly those that | have
mentioned do not need to be fixed by legislation. What we need to
do is make sure that the Fish and Wildlife Service complies with
the congressional intent of the endangered species laws, that's cer-
tainly true on critical habitat, complies with NEPA and these
things that I've mentioned. We're not saying that we don't need re-
form but we can make a lot of progress toward recovery and really
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carrying out the congressional intent of this law by really, more
oversight by the Congress and hopefully a little bit more direction
and better management of this program within the Department of
the Interior. Thank you again.

[The prepared statement of Mr. Waldon follows:]

Statement of Donald G. Waldon, Administrator, Tennessee-Tombigbee
Waterway Development Authority, and Vice Chairman, Alabama-
Tombigbee Rivers Coalition

l. Background

Chairman Pombo and distinguished Committee members, my name is Donald G.
Waldon. I am currently the Administrator of the Tennessee-Tombigbee Waterway
Development Authority (the “Authority”), which is an interstate compact ratified by
the United States Congress in 1958 to promote the development of the Waterway
and its economic and trade potential. Funded solely by the member states, the com-
pact currently consists of the States of Alabama, Kentucky, Mississippi and Ten-
nessee. The Authority’'s membership is limited to the four governors and certain gu-
bernatorial appointees from each state. Governor Bob Riley currently serves as the
Authority’s chairman. Current members include:

o Alabama—Governor Bob Riley; Director of the Alabama Department of Environ-
mental Management Trey Glenn, Ill; Bruce Windham; Martha Stokes; W.H.
“Buck” Borders; State Representative Allen Layson; and Robert Barnett.

e Kentucky—Governor Ernest Lee Fletcher; Lt. Governor Steve Spencer; Judge
Mike Miller; Z.C. Enix; Judge William Shadoan; and Brian S. Roy.

e Mississippi—Governor Haley Barbour; Nick Ardillo; Bill Cleveland; Dale Pierce;
T.L. “Bud” Phillips; and Martha Segars.

e Tennessee—Governor Phil Bredesen; Joe Barker; David Dickey; Judge Richard
Holcomb; Kathy Holland; State Representative Randy Rinks; and Eddie Shaw,
Jr.

Importantly, the Authority serves as the regional sponsor of the Tenn-Tom Water-
way, promoting the development of the Waterway, exploring economic and trade op-
portunities, and addressing potential impediments to the Waterway's beneficial use.
As a result, the Authority is deeply involved in federal and state policies affecting
the Waterway, including the Endangered Species Act (“ESA").

In addition to serving as the administrator of the Authority, | am also the vice
chairman of the Alabama-Tombigbee Rivers Coalition (“Coalition”), which is an
Alabama non-profit corporation consisting of sixteen businesses, trade associations
and state agencies that rely upon Alabama waterways as lntegral components of
their businesses. The Coalition has been actively involved in the listing of the
Alabama sturgeon since 1991, submitting numerous written comments to the United
States Fish and Wildlife Service (“FWS” or “Service”) during the listing process and
filing suit challenging the listing as contrary to law—a case which is now pending
before the United States District Court for the Northern District of Alabama. See
Alabama-Tombigbee Rivers Coalition v. Norton, No. CV-01-P-0194-S (N.D. Ala.).

Given the breadth of issues the Resources Committee is addressing, we believe
it is critical for private landowners to share their real-world experiences regarding
the ESA. Perhaps the most compelling saga in our experience that justifies changes
in the administration of the ESA centers around FWS' decade-long effort to list the
so-called Alabama sturgeon as an endangered species. 1 Thus, the bulk of these com-
ments are based on the Service’s actions during the Alabama sturgeon listing proc-
ess. Outside the listing process, the Tennessee-Tombigbee Waterway Authority ac-
tively participates in various conservation efforts with the Service and is often able
to reach consensus with the Service on protecting species that merit protection
under the statute. Nonetheless, as submitted below, we believe changes in both law
and policy are crucial to achieving the ultimate goal of the ESA: to protect and re-
cover the Nation's truly threatened and endangered species.

1. Peer Review & Best Available Science

We appreciate and share the Committee’s desire to improve the quality of the
science used in ESA-related decision-making. We believe that FWS has all too often

1Notably, organizations in Alabama have challenged relatively few proposed listing decisions
by FWS. For example, of the 115 species listed as threatened or endangered in Alabama, busi-
nesses have participated in challenging only seven of those proposals. Six of the seven chal-
lenges resulted in withdrawal of the proposed listing decision due to faulty science. The sev-
enth—the challenge to the listing of the Alabama sturgeon—is still under review by the federal
courts.
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relied on shoddy scientific work to justify its actions. For example, this Committee
is likely aware of the concerns raised by states such as Wyoming, over the lack of
objectivity in the peer review process regarding the Preble’s meadow jumping
mouse. Similarly, in the case of the Alabama sturgeon, the Service relied on flawed
scientific data in taking the position that the fish is distinct from other shovelnose
sturgeon found in abundance throughout the entire Mississippi River system. As de-
scribed in more detail below, FWS has persisted in its reliance on this flawed data
in the face of mounting evidence that the Alabama sturgeon is genetically identical
to the Mississippi shovelnose sturgeon.

At the same time, we are unconvinced that legislation is needed to fix all the
ESA'’s problems, nor do we believe that legislation is the most appropriate remedy
in certain instances. Much can and should be accomplished through administrative
management and policy changes by the Service utilizing the ESA’s existing authori-
ties. Moreover, some legislative proposals may have unintended consequences that
could prove to be quite negative. Although we certainly do not agree with many of
the policies of the FWS in this area, we see advantages in leaving various statutory
provisions, such as the “best available science” standard, broad enough to allow
some administrative flexibility to respond to the inevitable improvements in sci-
entific technology. For example, H.R. 1662 from the 108th Congress would have re-
quired FWS to “give greater weight to interpretations of data derived from or
verified by timely field work (commonly referred to as “empirical data”) that have
been subjected to peer-review.” Our experience, however, leads us to conclude that
so-called peer review is not a panacea to the problem of incorrect science.

Nonetheless, before turning to our experiences in Alabama in greater detail, we
call the Committee’s attention to a matter which we hope will not be overlooked.
H.R. 1662 proposed to apply new peer review provisions to “covered actions,” de-
fined as listings and delistings, changes in listing status, recovery plan development,
and Section 7 consultations. Importantly, this list of “covered actions” omitted crit-
ical habitat designations. We recommend that, whatever form the Committee’s legis-
lation may take in this Congress, it is drafted in such a manner as not to imply
that a lesser standard of scientific care would apply to critical habitat designations
compared to other actions under the ESA.

A. Administration Policy Should be Revised to Require the Service to Flexibly
Determine What Is the “Best Available Science” in Each Specific Situation

Like the standard for “best available technology” employed under other environ-
mental statutes, what constitutes the “best available science” evolves over time.
While taxonomy may have been the best scientific information the Service had
available at some point in the past, today genetics is playing an increasingly more
important role in the process of determining the status of various species. For exam-
ple, the United States Department of Justice, in coordination with the Service, has
employed genetics to convict individuals of illegal importation of caviar from foreign
species of sturgeon. The Service, however, often refuses to employ genetics as a mat-
ter of listing policy, even where the taxonomic data is subject to scientific dispute.
Our experience indicates that the Service often simply picks and chooses when to
use genetics based on the ends it wishes to achieve. This is not sound science. Im-
portantly, we do not believe that statutory revisions to the ESA are necessary to
correct this particular concern. The better approach is, instead, to require the Serv-
ice to issue a new policy regarding the standard for best available science in the
listing process: where taxonomic data is disputed, genetics should be used to deter-
mine the status of a species.

B. The Service Has Rigged Peer Review to Support Its Preordained Conclusions

Even where the Service has purported to submit its scientific findings and deter-
minations on listing issues to a peer review panel, at least in the unfortunate case
of the Alabama sturgeon, the Service carefully screened those allowed to participate
in the process to ensure a result consistent with its predetermined conclusions. The
Service's efforts in this regard are well documented, because they were the subject
of a Coalition lawsuit challenging the peer review process pursuant to the Federal
Advisory Committee Act (“FACA”). In that case, the Eleventh Circuit confirmed that
the Service had violated the procedures of FACA in its conduct of peer review for
the Alabama sturgeon, and the court barred the Service from using the report pro-
duced by that illegal process. Alabama-Tombigbee Rivers Coalition v. Dept. of the
Interior, 26 F.3d 1103 (11th Cir. 1994). That case is the source for the anecdote pro-
vided below.

After the publication of the first proposed listing in 1993, Secretary Babbitt
ordered the creation of a “scientific advisory panel” to “consider the best available
scientific information and assess the current status of the species.” However, a
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bipartisan group of Alabama Congressmen and Senators objected on the grounds
that the small panel was biased. In response, the Service created a new panel of
nine members, but that panel included three of the four members that sparked the
initial concern, and it included none of the six scientists suggested by the Alabama
Congressional delegation.

Initially, the Service established a procedure that conveniently allowed it to avoid
the public notice and participation required under FACA: it would have its members
file individual reports. However, shortly before the reports were due, the Service
changed its procedure and convened a private meeting, from which “different think-
ing” stakeholders and scientists were excluded. The Alabama-Tombigbee Rivers Co-
alition sued, alleging that this process brought the panel's activities within FACA,
and that the secretive and exclusive meeting clearly violated the openness require-
ments of that Act. See 5 U.S.C. App. 1, §10.

The Coalition won in the district court in Alabama, which was unanimously
upheld on appeal to the Eleventh Circuit. The courts held that the Service clearly
violated FACA. Further, this violation was so serious that the courts were compelled
to order the Service not to rely on the report produced by this illegal procedure. As
both the lower and appellate courts stated:

A simple “excuse us” cannot be sufficient.... FACA was designed by Con-
gress to prevent the use of any advisory committee as part of the process
of making important federal agency decisions unless that committee is
properly constituted and produces its report in compliance with the proce-
dural requirements of FACA, particularly where, as in this case, the proce-
dural shortcomings are significant and the report potentially influential to
the outcome.
26 F.3d at 1106. The Eleventh Circuit elaborated further: “Because the matters are
so serious and of such great concern to so many with differing interests, it is abso-
lutely necessary that the procedures established by Congress be followed to the let-
ter.” 26 F.3d at 1107 n.9.

That unfortunate episode illustrates the need for a renewed commitment to sci-
entific integrity by the Service, especially including openness to ideas originating
from beyond the favored circle of the Service's own staff and the Service-approved
and/or favored scientists. It also highlights the fact that legislation is not a cure for
every misdeed at the agency. Adequate laws were in place at the time of these
events which should have guaranteed an open and inclusive procedure, but the
Service refused to follow the law. We commend this Committee’s willingness to ad-
dress flaws in the peer review process with legislation, but we also urge the Com-
mittee to continue to exercise oversight of the Service and urge the leadership at
Interior and the Fish and Wildlife Service to require its staff to act reasonably and
responsibly through administrative, management and policy changes which are well
within existing legal authorities.

I11. Critical Habitat Designations Must Occur Concurrently with Listing

The ESA requires the Service to designate critical habitat “concurrently” with a
listing decision. This Committee has considered legislation that would change the
timing of the designation of critical habitat, such as recent legislation sponsored by
Congressman Cardoza. We greatly respect the efforts of the Chairman and other
Committee members, but we are opposed to this concept.

Our reasons are described in greater detail below. They can be summarized as
follows: (A) allowing more time only provides greater opportunity for the Service to
delay and evade its responsibility to designate critical habitat; (B) delay would cause
the loss of the very real benefit of obtaining an economic analysis at the same time
as a listing decision (a benefit made more important by a recent change in Service
policy); and (C) we believe the NEPA process should apply to critical habitat des-
ignations, and this NEPA process should occur early in the decision process. More-
over, this issue is under active litigation by the Coalition in federal court in
Alabama. In the Alabama sturgeon case, the Coalition has alleged that FWS' failure
to designate critical habitat is not only illegal, but that it also impermissibly tainted
the entire listing process. To change the “concurrent” requirement would undercut
the position of the Coalition in this case.

A. Removing the “Concurrent” Requirement Only Provides More Opportunity for
Inexcusable Delays

For years, the Service has flouted the ESA and Congressional intent by refusing
to designate critical habitat concurrently with listing, in spite of the mandate of
ESA Section 4(a)(3). The Service has used—some might say abused—the excuses
available to it, namely, that it is not “prudent” to designate critical habitat, or that
while it is prudent to do so, the critical habitat is “not then determinable.” See ESA
84(b)(6)(C). The Service has argued it would not be prudent because of poorly
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substantiated claims that persons might vandalize or otherwise harm species, or
that its budget provided insufficient funding to cover the cost of the action. For ex-
ample, the Service refused to designate critical habitat when listing the green pitch-
er plant in Alabama due to fears that the designation would result in “over-collec-
tion.” See 45 Fed. Reg. 18930-31 (Mar. 24, 1980) (final rule listing green pitcher
plant as endangered). A wide variety of environmental groups and regulated entities
have opposed these generally specious arguments, with considerable success in the
federal courts.

In the case of the Alabama sturgeon, the Service in 1993 declared critical habitat
to be both prudent and determinable, but it withdrew its proposed rule the following
year. In 1999, the Service changed course, proposing not to designate critical habitat
on the grounds that to do so could result in illegal takes. The proposed rule, how-
ever, noted that “all Federal agencies [including the Service] are currently aware
of the location and extent of habitat occupied by the Alabama sturgeon.” When it
issued the final listing rule in 2000, the Service acknowledged that the “not pru-
dent” finding was invalid; however, the Service then asserted that critical habitat
was not determinable, despite having previously asserted that areas occupied by the
fish were indeed well known. The Service also acknowledged that this finding re-
sulted in a one-year deadline to designate critical habitat, yet it candidly admitted
in litigation that it has missed this deadline and has offered no plans of imminent
action to rectify its noncompliance.

For whatever reason, the Service simply does not like to designate critical habitat.
Unable to wish the ESA’s requirements away, the Service instead postpones compli-
ance for years or simply ignores the law altogether. The point is, the Service already
misses deadlines to designate critical habitat. The appropriate response to this situ-
ation is not to give the Service more time. The Service surely will only miss the
later deadlines as well, and the species, environmental advocates, and regulated en-
tities alike will be that much farther from a final critical habitat designation. Rath-
er, both Congress and the courts should seek to require the Service to simply follow
the law—to designate critical habitat, and to do so on time as the ESA now re-
quires.

We note briefly that we are aware of arguments that critical habitat designation
should occur later in the process, such as in conjunction with a recovery planning
process. Some have suggested that FWS does not always possess adequate informa-
tion to designate critical habitat at the time of listing, and to require FWS to do
so places too great a burden on the agency. We would respond by suggesting that
if FWS does not have enough information to know what areas are critical to the
conservation of a species, it does not know enough to declare that species to be en-
dangered or threatened.

B. “Concurrent” Requirement Promotes Understanding of Economic and other
Impacts at a Crucial Time in the Decision Process

In the past, the Service has determined that the designation of critical habitat
almost never caused an adverse economic impact on the grounds that any negative
economic impacts associated with critical habitat designation would have occurred
regardless of the designation, due to other requirements of the ESA. However, re-
cent litigation brought by a ranchers association resulted in a significant change in
the Service’s illogical approach. New Mexico Cattle Growers Ass'n v. U.S. Fish &
Wildlife Service, 248 F.3d 1277 (10th Cir. 2001). In this case, the court noted that
FWS could have chosen to consider all economic impacts associated with critical
habitat designation, even if a given impact was “co-extensive with other causes.”
Given a choice between these two methods, the court found that the “co-extensive”
approach was closer to Congressional intent, since FWS' preferred method effec-
tively read out of the Act any meaning for Congress’ directive to consider economic
impacts. Other courts have since followed that Tenth Circuit approach. See Home
Builders Ass'n of N. Cal. v. U.S. Fish & Wildlife Service, 268 F. Supp. 1197, 1230
(E.D. Cal. 2003); Home Builders Ass’n of N. Cal. v. Norton, 293 F. Supp. 2d 1, 3-
4 (D.D.C. 2002); Bldg. Indus. Legal Defense Found. v. Norton, 231 F. Supp. 2d 100,
102 (D.D.C. 2002); Natural Res. Defense Council v. U.S. Dept. of Interior, 275 F.
Supp. 1136, 1141-42 (C.D. Cal. 2002); Nat'l Ass’n of Home Builders v. Evans, 2002
WL 1205743 at *2 (D.D.C. 2002).

Although we are not aware of any formal agency guidance or policy issuance as
of yet, it appears that the Service has embraced the reasoning of the Tenth Circuit
on a national scale. For example, the final rule to designate critical habitat for the
California tiger salamander noted that its economic analysis “complies with the di-
rection from the U.S. 10th Circuit Court of Appeals, that, when deciding which
areas to designate as critical habitat, the economic analysis informing that decision
should include “co-extensive” effects.” 69 Fed. Reg. 68,568, 68,579 (Nov. 24, 2004);
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see also 69 Fed. Reg. 59,996, 60,012 (Oct. 6, 2004) (noting in the preamble to the
bull trout critical habitat designation that the Service included consideration of eco-
nomic impacts that are co-extensive with other causes). Several court cases also in-
clude statements that the Service represented to the court that it intended to em-
ploy the Tenth Circuit's rule in future critical habitat designations. Home Builders
Ass’n of N. Cal., 268 F. Supp. at 1227-28; Home Builders Ass'n of N. Cal., 293 F.
Supp. 2d at 2-4; Bldg. Indus. Legal Defense Found., 231 F. Supp. 2d at 102; NRDC,
275 F. Supp. 2d at 1140-41.

We applaud the Service for embracing the “co-extensive” approach to the consider-
ation of economic impacts, and we call to the Committee’s attention a significant
implication of this policy. After decades of failing to follow the ESA, the Service is
now required to offer a meaningful analysis of the economic impacts at the front
end of the process—that is, at the time of listing. We firmly believe this is what
Congress had in mind all along, by (1) requiring critical habitat designations to
occur concurrently with listings, and (2) requiring an economic impact analysis for
critical habitat designations. We stand at the cusp of a significant improvement to
the administration of the ESA—now is not the time to make a change in the Act
that would preclude this significant improvement.

Another discussion of the Alabama sturgeon listing should illustrate this point.
The listing of the Alabama sturgeon carries significant economic and social costs,
ranging from impacts on the Corps of Engineers’ ability to do annual maintenance
dredging on Alabama’s navigable waterways, to imposing greater restrictions on
sand and gravel mining operations. In addition, the listing could lead to increased
water flows through hydroelectric dams, which would reduce energy generation dur-
ing peak load periods. NPDES permit limits could also be reduced thereby requiring
major upgrades to both private and publicly owned sewage treatment plants. Nota-
bly, a detailed economic analysis jointly prepared by Troy State University and the
University of South Alabama predicted a potential $11.3 billion adverse economic
impact and the loss of almost 20,000 jobs over a 10-year period in Alabama and
Mississippi as a result of the Alabama sturgeon listing.

During the original listing process in the early 1990s, these potential adverse eco-
nomic impacts precipitated significant public relations and political problems for the
Service. As discussed above, while the listing decision is to be made solely on the
basis of the best available science, designation of critical habitat requires the Sec-
retary to consider the economic and social impacts of that designation. Therefore,
the economic impacts became a big issue in the Service’s 1993 listing proposal,
which also proposed to designate critical habitat.

However, after the Service withdrew its 1993 listing proposal, FWS relisted the
Alabama sturgeon in 2000 without designating its critical habitat. This was an obvi-
ous attempt to avoid the previous economic and social impacts debate. Nevertheless,
the ESA requires FWS to propose critical habitat designation concurrently with the
listing proposal. Consequently, FWS was virtually guaranteed to be sued again—
thereby perpetuating the sturgeon controversy and costing the private sector and
the taxpayers even more money. Of course, this is now a critical issue pending in
the Coalition’s Alabama sturgeon litigation before the federal courts in Alabama. As
a matter of policy consistent with the mandate of the ESA, the Service should be
required to designate critical habitat concurrently with the listing decision, thus re-
quiring the “up front” consideration of economic impacts during the listing process.

C. The Service Should Also Follow NEPA When Designating Critical Habitat

We have already explained why the Service violates the law by not proposing to
designate critical habitat concurrently with the proposed listing. In addition, when
proposing a critical habitat designation, it is imperative that the Service also comply
with the National Environmental Policy Act (“NEPA”). NEPA exists to improve fed-
eral agency decisions and to provide opportunities for participation by the public.
Without fully applying NEPA when assessing critical habitat designations, the Serv-
ice could act without realizing that better alternatives may exist to protect, restore
and enhance listed species. Landowners and users of public resources, such as wa-
terways, are needlessly and illegally deprived of NEPA's provisions for public par-
ticipation. Perhaps most importantly, the Service’s failure to comply with NEPA vio-
lates a clear Congressional directive. If, as we submit, the NEPA process is good
for critical habitat designations, then any change in the “concurrent” requirement
would also only serve to delay the provision of NEPA's opportunities for landowners
and others to participate in an ESA decision of major importance to them.

Prior to 1983, the Service performed a NEPA analysis on actions under Section
4(a) of the ESA, including critical habitats. In that year, however, the Service pub-
lished a policy indicating it no longer would prepare a NEPA document for listings,
delistings, reclassifications, and critical habitat designations. 48 Fed. Reg. 49,244
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(Oct. 25, 1983). The Service argued that none of its environmental assessments on
such actions up to that time had resulted in a determination to prepare an environ-
mental impact statement, and that the ESA required listings to be based solely on
biological grounds. Clearly, the first justification is irrelevant. NEPA admits no ex-
ception for actions arguably similar to past actions for which an EIS was not pre-
pared. The second reason is just plain wrong when applied to critical habitat des-
ignations, for which the ESA explicitly requires consideration of economic and other
impacts.

Nevertheless, in 1995, the Ninth Circuit issued an opinion supporting the Serv-
ice’s position. In Douglas County v. Babbitt, 48 F.3d 1495 (9th Cir. 1995), the court
found that ESA’s procedures somehow “displaced” NEPA, despite the complete ab-
sence in the ESA itself of any statement of intent to do so. Second, the Ninth Circuit
found that no NEPA process was required, because a critical habitat designation ei-
ther had no effect on the environment at all, or if it had an impact, the impact was
ameliorative. Third, the court found that the ESA furthered the goals articulated
in NEPA, and that somehow excused compliance with NEPA's procedural require-
ments.

However, the Ninth Circuit case has been thoroughly refuted and discredited by
subsequent cases in the Tenth Circuit Court of Appeals and the District Court for
the District of Columbia. Catron County Bd. of Commissioners v. U.S. Fish & Wild-
life Service, 75 F.3d 1429 (10th Cir. 1996); Cape Hatteras Access Preservation Alli-
ance v. U.S. Dept. of Interior, 344 F. Supp. 2d 108 (D.D.C. 2004). These cases
present persuasive arguments diametrically opposite the Ninth Circuit's decision.
First, while both NEPA and the ESA operate in the area of natural resources and
the environment, they establish different goals and different procedures. The ESA
seeks to protect species and their habitat; NEPA seeks to improve the federal gov-
ernment’s information-gathering and decision making for the purpose of improving
the human environment (which includes reference to social and economic factors).
Both statutes include public participation procedures, but they are different. NEPA,
for example, includes a public scoping process in which interested persons, among
others, may participate in decisions about what issues are appropriate for consider-
ation. The ESA provides no such opportunity for the public.

Second, critical habitat designations do in fact have serious consequences. The
Service has attempted to downplay the significance of critical habitat designations—
both in their impact on the regulated community and in their benefits for species—
but as discussed above, the courts are increasingly rejecting the Service’'s arguments
in this area. Further, because NEPA requires consideration of a broad range of im-
pacts, including social and economic impacts, the fact that an action may have cer-
tain environmental benefits does not excuse compliance with the NEPA process.

Third, the question is not whether the ESA furthers NEPA's goals, but rather
whether NEPA furthers both its own goals and those of the ESA. By seeking to im-
prove the quality of federal decision making, application of NEPA would improve
the Service’s critical habitat designations.

The Service's response to the split between the Ninth and Tenth Circuits (prior
to the issuance of the recent D.C. case) was to apply the Ninth Circuit’s holding na-
tionwide, except with respect to designations within the Tenth Circuit. This is back-
ward, for two reasons. First, the Ninth Circuit decided the case wrongly, and the
recent 2004 D.C. case is further evidence of this. Second, if forced to choose between
the Ninth and Tenth Circuit opinions, the Service should choose the Tenth Circuit
position. By including the NEPA process, it will ensure better decision making and
a better process for the people who are affected by the ESA. Unless the Service
takes near term action on its own initiative to reverse its policy and begin com-
plying with NEPA, the ESA should be amended to require it.

IV. The Coalition Supports Enhancing the Role of States in Species
Conservation

We support ESA provisions and programs which seek to enhance the conservation
of species by encouraging and incentivizing private entities and states to take a
more active role in various ESA-related processes. We believe this approach can be
beneficial both to industry and to the conservation and recovery of species, but only
if the Service operates in good faith to support the program.

A. Voluntary Conservation Plans

One area where this is certainly true is the implementation of “voluntary con-
servation plans” by federal, state and private entities. Unfortunately, when it comes
to listing species, the Service often refuses to give adequate consideration to vol-
untary conservation plans, which often would make listing a species wholly unneces-
sary. That was the case with the Alabama sturgeon listing. And, like other concerns
raised by this testimony, the most effective solution to this problem is a policy
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change within the Service—not necessarily a revision to the ESA unless the Service
fails to act.
1. The Service Should, Where Appropriate, Use Conservation Agreements as
a Basis for Deciding Not to List a Species.

Our experience indicates that, at least in some circumstances, regulated entities
can join with state and federal governmental interests and citizen groups to develop
effective conservation plans which may, in some situations, make listing a species
unnecessary. For example, we were instrumental in forming the Mobile River Basin
Coalition (“MRBC”), a consensus building organization actively supported by the
Service, the Corps of Engineers, and other Federal, State, and local government
agencies, businesses, industries, trade associations, and environmental groups.
These efforts culminated in the “Recovery Plan for the Mobile River Basin Aquatic
Ecosystem,” which detailed objectives, criteria and tasks for the recovery of 15 fresh-
water species in the Mobile River Basin listed under the ESA. See 63 Fed. Reg.
35277 (June 29, 1998) (public notice requesting comments on draft recovery plan).

In addition, the Alabama-Tombigbee Rivers Coalition, the MRBC, and the Service
developed a voluntary “Conservation Plan for Freshwater Sturgeon in the Alabama
River” (“Conservation Plan”) in 1996. The voluntary Conservation Plan stated that
the “primary threat to the continued survival of the freshwater sturgeon is its lim-
ited numbers, and its inability to maintain its population.” Accordingly, the Con-
servation Plan “outline[d] research priorities and estimated costs that are consid-
ered essential for conservation of freshwater sturgeon in the Alabama River.” Spe-
cifically, the Conservation Plan “proposed to develop a sturgeon propagation
facility...and to undertake an overall five-year research program to obtain ecological,
biological and genetic data needed for the long term conservation of the sturgeon,
to develop propagation techniques for the fish, to ascertain its habitat needs, and
to augment existing stocks to a sufficient level to ensure the sturgeon’s long-term
survival.” The U.S. Department of the Interior, the U.S. Army Corps of Engineers,
the Alabama Department of Conservation and Natural Resources, and the Rivers
Coalition fully supported this five-year, multi-million dollar Conservation Plan and
committed their resources to work together toward its implementation. In fact, Con-
gress appropriated over $1.5 million to implement the Conservation Plan.

Similarly, we were instrumental in the development of a formal Conservation
Agreement and Strategy for the Alabama Sturgeon (“Conservation Agreement”),
which the Service, the State of Alabama, the Rivers Coalition, and other involved
parties signed in 2000. The Conservation Agreement was developed through a long
and often difficult process of discussion and negotiation. All participants, including
the Service, agreed the plan represented the best hope for conservation and recovery
of the Alabama sturgeon. It was supported by substantial funding and in-kind as-
sistance from business interests.

Throughout the process of negotiating the Conservation Agreement, business in-
terests were frank in expressing their desire to implement a program which would
forestall the need to list the Alabama sturgeon. Despite the clear position of the
State, businesses and industries, the Service subsequently listed the sturgeon any-
way. Predictably, this caused industry and the Rivers Coalition to immediately
withdraw their support, financial and otherwise, for the Conservation Agreement.
Not surprisingly, since the failure of that process and the loss of broad-based sup-
port, the Service has been unable to implement adequate conservation measures In
terms of effectiveness and available resources for implementation. As a result, no
active recovery plan for the Alabama sturgeon presently exists.

In the final rule listing the Alabama sturgeon as endangered, the Service ex-
plained that, in their view, the Conservation Agreement was the “most viable ap-
proach to conservation of the Alabama sturgeon.” 65 Fed. Reg. at 26456. However,
the Service decided to list the Alabama sturgeon anyway, resulting in the destruc-
tion of the Conservation Agreement because, in the Service's words, “the certainty
of the effectiveness of these efforts in removing existing threats remain unproven
and [are] dependent upon many factors beyond human control.” We still do not un-
derstand that reasoning, and the sturgeon has been the big loser of the Service's
bad decision.

The Mobile River Basin Coalition was another innocent victim of the Service's de-
cision to ignore the Conservation Agreement and list the Alabama sturgeon. That
action destroyed the four plus years of trust and credibility which had been carefully
nurtured among the members of the Coalition and had produced the only multi-spe-
cies Recovery Plan for listed species anywhere in the country. As a result of the
Service’s listing decision, the Rivers Coalition and other business and industries ter-
minated their membership in the MRBC, and to date none of those parties have
been willing to engage in any further similar discussions with the Service. The Serv-
ice demonstrated it did not really value those relationships developed with the
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private sector, and it will be very difficult, if not impossible, for the Service to ever
recreate that dynamic in the Mobile River Basin. In the words of Forest Gump,
“Stupid is as stupid does,” which was applicable to the Service’s actions.

As discussed above, the formal Conservation Agreement would have guaranteed
the best possible approach to restoring the Alabama sturgeon. In fact, we believe
the ESA currently mandates that the Service should forego listing a species where
an extensive state conservation plan would provide the species with a greater
chance of recovery. For example, Congress stated in the ESA that “encouraging the
States and other interested parties...to develop and maintain conservation pro-
grams...is a key to...better safeguarding, for the benefit of all citizens, the Nation's
heritage in fish, wildlife and plants.” 16 U.S.C. §1531 (a)(5). In addition, the ESA
states that a “policy of Congress [is] that Federal agencies shall cooperate with
State and local agencies to resolve water resource issues in concert with conserva-
tion of endangered species.” 16 U.S.C. §1531(c)(2). Section (6)(a) of the ESA also
states: “In carrying out the program authorized by this chapter, the Secretary shall
cooperate to the maximum extent practicable with the States.” 16 U.S.C. §1535(a).
Finally, Section 6(c) of the ESA states: “In furtherance of the purposes of this chap-
ter, the Secretary is authorized to enter into a cooperative agreement...with any
State which establishes and maintains an adequate and active program for the con-
servation of endangered species and threatened species.” 16 U.S.C. §1535(c).

Quite possibly the strongest authority for using a Conservation Agreement as the
basis for refusing to list a species is found in Section 4(a)(1) of the ESA, which
states that the Service must determine whether a species is threatened or endan-
gered because of any of the following five factors: (A) the present or threatened de-
struction, modification, or curtailment of its habitat or range; (B) overutilization for
commercial, recreational, scientific, or educational purposes; (C) disease or preda-
tion; (D) the inadequacy of existing regulatory mechanisms; or (E) other natural or
manmade factors affecting its continued existence. 16 U.S.C. §1533(a)(1)(A). Al-
though this language focuses on impacts negatively affecting a species, Section
4(b)(1)(A) requires the Service to “tak[e] into account those efforts, if any, being
made by any State or foreign nation, or any political subdivision of a State or for-
eign nation, to protect such species, whether by predator control, protection of habi-
tat and food supply, or other conservation practices, within any area under its juris-
diction....” 16 U.S.C. §1533(b)(1)(A). Read together, Sections 4(a)(1) and 4(b)(1) of
the ESA require the Service to consider any State conservation measures which ei-
ther positively or negatively affect a species’ status (i.e., efforts which create, exacer-
bate, reduce, or remove threats identified through the Section 4(a)(1) analysis). Each
of these sections makes it crystal clear that Congress intended for the Service to
specifically consider any conservation efforts being made by the State when making
a listing decision. We believe that the Service should begin giving greater weight
to state-sponsored conservation plans as a means of providing the species with the
greatest chance of recovery without triggering the ESA’s costly constraints.

Response to questions submitted for the record by Donald G. Waldon,
Administrator, Tennessee-Tombigbee Waterway Development Authority,
and Vice Chairman, Alabama-Tombigbee Rivers Coalition

Thank you for your letter dated May 11, 2005, which included two questions sub-
mitted by Senator Mike Crapo following the House Resources Committee’s field
hearing in Jackson, Mississippi, on April 19, 2005. On behalf of the Tennessee-
Tombigbee Waterway Development Authority and the Alabama-Tombigbee Rivers
Coalition, we appreciate the Committee’s continuing efforts to oversee the imple-
mentation of the Endangered Species Act (“ESA”) and to identify ways to make the
ESA work better. We are grateful for this opportunity to share our thoughts and
views, and my responses to the two questions are detailed below.

Question 1: All of the panelists spoke of contributing time and money to species con-
servation—some more willingly than others. If we could guarantee that your in-
vestment gave you a seat at the table to take part in hiring scientists, planning
recovery, and taking action on the ground—would you be better off?

Yes, we believe we would be better off with such a guarantee—with an important
caveat. Having a seat at the table does not mean that the U.S. Fish and Wildlife
Service (“FWS") will listen. As | noted in my April 19, 2005, written testimony (see
pages 9-10), the Alabama-Tombigbee Rivers Coalition actively participated in a con-
scientious negotiation which led to the development of a Conservation Agreement
and Strategy for the Alabama Sturgeon (“Conservation Agreement”). We had a seat
at the table from beginning to end, but FWS effectively vetoed the unanimously
agreed upon plan by their subsequent action. In that case, FWS should have been
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required to abide by the decisions reached by the participants who developed the
Conservation Agreement, which included all those parties who intended to provide
expertise, funding and resources to implement the agreement. Private industry as
well as several federal and state government agencies committed, financially and
otherwise, in writing to support the Conservation Agreement. Moreover, FWS ex-
pressed the view, mutually shared by the other participants, that “implementation
of the Conservation Agreement is the most viable approach to conservation of the
Alabama sturgeon, based on current technology and information.” As FWS well
knew, continuing support for the Conservation Agreement depended on deferring
the listing of the Alabama sturgeon; however, FWS listed the fish anyway. Predict-
ably, public support for the Conservation Agreement dissolved immediately. In the
years since then, conservation of the Alabama sturgeon has languished without
funding or support, and FWS has done nothing to recover it.

Amending the ESA to provide an active role for participants from the private sec-
tor who are willing to fund conservation measures would go a long way toward en-
couraging their participation in measures which might not otherwise be funded or
implemented. Under current law, FWS has “legal leverage” to incentivize so-called
“voluntary” action when FWS’ approval is required—that is, in the context of ap-
proving a federal action under Section 7 or an incidental take permit under Section
10 of the ESA. Otherwise, the ESA does nothing to proactively promote positive vol-
untary conservation measures. In our case, we, along with the State of Alabama and
other federal agencies, sought to develop the best conservation plan we could design
and to implement those measures proactively for the benefit of the species in an ef-
fort to forestall its listing. However, FWS ultimately disregarded those good faith
efforts, because FWS claimed they were not one hundred percent certain the plan
would recover the species, even though FWS agreed the plan was the species’ best
chance for survival.

Our experience leads us to the view that FWS should be required to respect the
decisions and conclusions unanimously developed in concert with a team of stake-
holders which includes the private parties who agree to provide funding for the con-
servation measures. In our view, private parties would be more likely to join a proc-
ess and commit resources if they had assurance that FWS would respect the deci-
sions made by those participating.

Question 2: Current deadlines for critical habitat are routinely abused, which is why
many are considering changing those deadlines. If, however, we kept a require-
ment for an economic analysis at the time of listing, would that meet your inter-
ests?

As my April 19, 2005, written testimony indicated (see pages 6-7), we support the
present requirement in the ESA to provide an analysis of economic and other rel-
evant social impacts, and we support the requirement that this analysis be provided
concurrently with listing—meaning at the front end of the process. Therefore, the
proposal articulated in this question appears to address, at least conceptually, one
of our interests.

I am concerned, however, about another interest that is also served by maintain-
ing the present critical habitat designation at the front end of the proposed listing
process, which is public notice. One of the promising albeit routinely ignored func-
tions of critical habitat designation is to provide meaningful notice of the listing pro-
posal to affected land owners and other members of the public. Under the ESA, crit-
ical habitat includes areas that are currently occupied by the species, encompass
“essential” physical or biological features, and may require special management con-
siderations. We believe that those who own land within such an area ought to have
that information at the time a species is proposed for listing. Such timely notice
serves to let private landowners know whether they should be interested in the list-
ing process and, ideally, brings them to the table to participate.

We also believe that continuing to require critical habitat designation at the front
end of the listing process actually improves the science. As indicated in my April
19 testimony (see pages 5-6), we take issue with those who have suggested that it
is too difficult to gather and process sufficient data to designate critical habitat at
the time of listing. If there is insufficient data to know what habitat is critical for
a species’ survival, then we believe there is insufficient scientific data to determine
that a species ought to be listed in the first place. Nevertheless, if my first two con-
cerns are adequately addressed and included at the proposed listing stage that
would likely meet our interests on this particular issue.

Thank you again for this opportunity to respond to the Committee’'s questions.
Please feel free to contact me if | can provide additional information or assistance.
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The CHAIRMAN. Thank you. We have Eddie Briggs, who
represents the Head Companies, Mr. Briggs.

STATEMENT OF EDDIE BRIGGS, ATTORNEY

Mr. BriGGs. Thank you, Mr. Chairman. My name’s Eddie Briggs.
I'm an attorney here in Jackson. I've participated in environmental
litigation for Head Companies and the Yates Companies. David
Head offers his apologies this morning. He's trapped by the storm
that was sweeping across Alabama as we meet today. Senator, wel-
come to the great State of Mississippi, Mr. Chairman, and to my
congressman, Chip Pickering, good to see you this morning, Chip.
Chip knows full well this is the last weekend of turkey season and
if we weren't dedicated to the issue, we'd be out in the Mississippi
woodlands this morning as I'm sure Judge Pickering is.

At 9:00 a.m. this morning, I learned that | was going to have to
summarize David Head's testimony so bear with me as | try to
make a few of the points that he would make to you today. As a
developer and investor and a private landowner and perhaps to
share with you as a practical matter just exactly what the Endan-
gered Species Act means for those who try to develop our natural
resources out there on a day-to-day basis.

There are four things that we want to point out to you this morn-
ing for your consideration. First is the Endangered Species Act,
though not so intended by the Congress is to often in practice a
local land use tool. Certainly this it is no surprise to the members
of this Committee. The Act itself is primarily used by those who
would oppose development as its number one weapon in stopping
certain types of land development.

Second, the Act has serious economic and other impacts upon pri-
vate landowners whose property provides habitat for threatened
and endangered species and you've already heard testimony in that
regard this morning. Third, as currently drafted, the Act forces the
U S Fish and Wildlife service to make the decisions and take posi-
tions based on poor data and information.

And fourth, the Act's provisions regarding critical habitat des-
ignation are neither necessary nor effective as a conservation meas-
ure, and | mean actually the designation of critical habitat doesn’t
insure the conservation of the species at all but the designation of
critical habitat does impose significant costs to the agency and to
the public as a result of relatively meaningless rulemaking proce-
dures and consequent permitting obligations.

Like it or not, the Endangered Species Act is the most significant
local land use tool used by those who oppose development. The Act
is all too easily invoked as the most ultimate zoning tool. I'm going
to give you today, a little bit of history of two projects that we're
currently involved in on the Fort Morgan Peninsula in Southern
Alabama. These projects are in an area that is designated as
Alabama beach mouse habitat.

Some several years ago, we started a project called The Beach
Club there and over the course of development of that project, it
took us some three years to get through the permitting process. We
were forced to expend at that time about $1.8 million in order to
get our project approved. Those costs came from resulting
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litigation, necessary consultants involved, and a settlement ulti-
mately with the plaintiff's in that case.

The current project that we're working on there is called the
Beach Club West. It's a companion project to another project called
The Highlands, where some 1,000 additional units are planned to
be built out on Fort Morgan Peninsula. Those facilities will involve
an investment of between $300 million and $500 million by my cli-
ent that will ultimately develop a real estate value out on that pe-
ninsula we believe in excess of $1 billion.

These projects are vehemently opposed by some who would op-
pose multi-family development lots at the same time allowing the
development for single family residences in this same area with no
restrictions, virtually no restrictions whatsoever. Currently we feel
that we've been discriminated against by Fish and Wildlife Service
because while our projects are held in abeyance by Federal Court
lawsuit, there are single family permits that are being considered
or already have been granted for some 108 single family units that
are going to actually occupy more beach mouse habitat than the
Beach Club and Highland Projects.

At the same time, the single family projects are not required to
mitigate their use of the habitat whatsoever and in our project we
have used about 35 or so acres in developing these two condomin-
iums and, at the same time, we set aside an interment conserva-
tion easement, 110 acres of beach mouse habitat to be permanently
conserved at a cost of around $90 million to the developers.

When you look at the total cost of these two projects and these
two projects and two facilities over the course of the last few years,
projects for development and litigation in this area and the cost of
the delays being included, we've spent some $8.5 million on NEPA,
the NEPA process, and currently the Beach Club West Club project
has been held in abeyance for some five years while we deal with
litigation and with continuing road blocks raised by Fish and Wild-
life Service.

One of the things that | feel is most strongly needed in this revi-
sion of the ESA is to require some time limits, some time lines, be
met that the agencies that administer this Act be required to act
in a timely fashion so that they can't just delay it and delay it and
delay it. At one point during the course of this situation we were
needing some environmental information that could only be pro-
vided by an expert who lived in Australia according to the Fish and
Wildlife Service. We were required to wait nine months for this in-
formation to come in and ultimately the gentleman never did send
it, it never came but still the delay was there, the cost and expense
to our group was there.

When you look at how a multi-family development is treated by
the Fish and Wildlife Service versus the single family develop-
ments, you'll find that single family developers used 230 percent
more habitat in developing the same facility to be occupied by indi-
viduals versus the development of condominiums.

So, our consideration here today is not only economic but it's also
that we do the best that we can with the resources that we have
that the government agencies that we fund as tax payers actually
respond in a timely fashion to the needs of not only the environ-
ment but those that are forced to work within these rules. I'm quite
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fond of telling our opponents when we have those face-to-face meet-
ings that we do from time to time, that what we need is to agree
upon a set of rules and then everybody proceed by those rules.

What has happened to us is that we entered into this process,
we made an investment, we've acted in good faith, we've put in
place mitigation measures, we've done everything that we know
how to do and then at every juncture the rules are changed. They
want us to do more, address a different set of issues and that sim-
ply does not foster economic development and we don't feel like
we've been treated equitably under the Act as it is now called, as
it is now written.

I thank you for the opportunity to appear before you here today
and will be glad to answer any questions you may have for me.

[The prepared statement of Mr. Head follows:]

Statement of David Head, Sr., Chief Executive Officer,
Head Companies

Introduction.

Mr. Chairman, Members of the Committee, good morning and thank you for com-
ing to Jackson to visit with us today. My name is David Head, Sr., | am the CEO
of Head Companies. Our development activity along the Northern Gulf Coast in-
cludes numerous condominium projects completed, under construction or being per-
mitted. | am an attorney and have been a member of the Alabama Bar since 1962.
| have over forty years experience in permitting and developing properties some
nine years of which involve the Alabama beach mouse.

My company is the managing partner responsible for development of the Beach
Club and Beach Club West Projects, located on the Fort Morgan Peninsula of
Alabama. In that capacity | have, since 1996, been involved with the Alabama beach
mouse, which is listed as an endangered species under the Endangered Species Act.
| sit as a member of the Alabama Beach Mouse Recovery Team, to which | was ap-
pointed in 2004.

My remarks this morning will be brief. 1 would like to address the following top-
ics: First, the Endangered Species Act, though not so intended by Congress, is too
often in practice a local land use tool. Second, the Act has serious economic and
other impacts upon private landowners whose property provides habitat for threat-
ened and endangered species. Third, as currently drafted, the Act forces the U.S.
Fish & Wildlife Service to make decisions and take positions on poor data and infor-
mation. And fourth, the Act's provisions regarding critical habitat designation are
neither necessary nor effective as a conservation measure, but impose significant
costs to the agency and the public as a result of relatively meaningless rulemaking
procedures and consequent permitting obligations.

1. Like it or not, the Endangered Species Act is a Local Land Use Tool

One of the central premises of our federal system is that local land use regulation
is left to state and local government. True to this ideal, it is the Department of the
Interior’s policy that the Endangered Species Act is neither intended nor to be ap-
plied as a local land use planning tool. However, in matters where a conflict arises
between local land use activities and endangered species conservation, the Act is all
too easily invoked as the ultimate zoning tool. And that is what is happening on
the Fort Morgan Peninsula.

Our projects are intended to provide recreational opportunities allowing our own-
ers and their guests to visit and vacation by the seaside on Alabama’s Gulf Coast.
Both Beach Club and Beach Club West are designed utilizing multi-family condo-
minium towers to minimize our project footprint, avoid rural sprawl, and minimize
habitat and other disturbance to the Alabama beach mouse. That design is sound
business, sound conservation, and allows us to dedicate most of the land we own
to wildlife conservation, including a substantial habitat preserve area and other
measures, including conservation funding, for the benefit of the Alabama beach
mouse. It is, however, controversial with some living on our part of the Peninsula
who would rather see more single-family residences than our higher-density, more
compact developments. So much so that interests on and off the Peninsula have cho-
sen to use the ESA (and the National Environmental Policy Act) as litigation tools
to delay or prevent us from making lawful use of our property. | will describe those
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events to you in a moment. But first let me say, that for whatever reason, the FWS
in its ESA implementation has played into the hands of our local opponents.

Our Beach Club West Project and affirmation of the Section 10 incidental take
permit has been indefinitely delayed due to litigation and subsequent review under
the National Environmental Policy Act (NEPA) over endangered beach mouse con-
cerns, the Service has inexplicably—and quite unfairly—moved forward to issue
scores of incidental take permits for single family residences throughout the Penin-
sula, including in the very area adjacent to our projects. While our multi-family de-
velopment is being held hostage in the name of considering the potential impacts
to this small rodent, the agency is allowing virtually unfettered construction of sin-
gle family residences that in aggregate will have at least as significant if not greater
impacts to the species and without the concomitant conservation benefits offered by
our Beach Club West project. And our opponents including the Sierra Club and oth-
ers, who ostensibly seek to protect the mouse, are sitting by while some 108+ single-
family residences are permitted or being permitted without objection, and mouse
habitat is lost. This is not only a subversion of the ESA to use it as a land use tool
favoring habitat destroying single-family residents over habitat conserving multi-
family projects, it is fundamentally unfair and poor conservation planning to boot.

2. Chronology of Permitting Activities for Beach Club and Beach
Club West

BEACH CLUB (3 years)
July 18, 1996 Started discussions with Fish & Wildlife

December 9, 1996 Beach Club ITP Issued
February 3, 1997  Sierra Club Filed notice of intent to sue F &W
August 4, 1998 Beach Club ITP Remanded

July 15, 1999 Beach Club ITP Reaffirmed

BEACH CLUB WEST (5 years to date)

Spring 2000 Optioned parcel for Beach Club West
June 19, 2000 Started discussions with Fish & Wildlife
Fall 2000 Acquired BCW Property

April 18, 2002 Sierra Club sued F & W over BCW permit
April 19, 2002 BCW ITP Issued

April 2002 Started construction BCW

June 19, 2002 Court granted injunction against BCW construction

October 8, 2002 Agreed to start EIS

June 17, 2003 Lawsuit filed over F & W failure to re-designate critical habitat

3. History and Costs of Alabama Beach Mouse Litigation

Both the Beach Club and Beach Club West required the issuance of Incidental
Take Permits because of potential take of the Alabama beach mouse. Our experience
in obtaining and defending those permits is illustrative of the costs the ESA imposes
on land owners. We have obtained two take permits from the Fish & Wildlife Serv-
ice, as described above. Both permits have been litigated. And litigation continues.
Our Beach Club permit was challenged by the Sierra Club in 1997. That lawsuit
was finally resolved in 1999 after 2 1/2 years at the cost of over $1.8 million. Our
Beach Club West permit was likewise challenged by the Sierra Club and other
plaintiffs and to date has cost us $6,649,309 or a total of $8,449,309 when the Beach
Club cost delays are included. That litigation resulted in an injunction against
project construction while more detailed environmental reviews were performed
under NEPA. The NEPA process is still ongoing; nearly three years after the injunc-
tion issued, the FWS still has not issued a draft environmental impact statement.
The horizon for that project, at this point, appears very far away.

In addition to litigating our permits, our opponents have sought to prevent our
use of our property by first filing a petition with FWS to expand the historic des-
ignation of critical habitat for the Alabama beach mouse, and then by filing yet an-
other lawsuit in federal district court when the agency failed to act as promptly as
the plaintiffs wanted. Their proposal for re-designation would, not surprisingly, re-
quire much of our property to be designated and regulated as critical habitat. FWS
for its part has been delayed in responding to the petition by limited funds and
other resources. In the critical habitat litigation, the plaintiffs have sought an in-
junction prohibiting FWS from acting upon incidental take permits such as ours
until re-designation occurs—a process that could take several years. They do not ob-
ject to single-family development which is more destructive. The irony of this, if one
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is a supporter of endangered species conservation, is that critical habitat designa-
tion and regulation is not an effective conservation measure. Designation of critical
habitat carries with it no promise of conservation measures for the species. In fact,
the Service itself repeatedly has recognized that the habitat conservation plans
(HCPs) which are at the heart of Incidental Take Permits provide far greater con-
servation benefits to threatened and endangered species than does critical habitat
designation. (See the attached 25 Mitigation Measures).

The habitat conservation plan for Beach Club West and an adjacent contiguous
development known as Gulf Highlands are being permitted under a joint HCP
which will result in approximately 110.7 acres being conserved from development
and available to the beach mouse in perpetuity. The conserved lands include 909
feet of prime gulf frontage that is currently selling for over $100,000 a front foot
for condominium development. In other words over $90 million of beach front land
value (before valuing contiguous interior lands) has been set aside forever for the
beach mouse.

Under Fish & Wildlife estimates, a single family residence creates approximately
1/10 of an acre of impervious lands with no mitigation while Beach Club West and
Gulf Highlands development plans call for a clustered development in which the im-
pervious lands are only a fraction of that for a single family home. In an attached
exhibit it can be seen that our condominium cluster development is exceeded 230%
by a single family home development on a per unit basis while our mitigation meas-
ures insure additional acreage that is three times our developed lands will never
be developed. None of this would happen as a result of critical habitat re-designa-
tion. And it is a fact that critical habitat designation takes at the least years and
many tens if not hundreds of thousands of agency dollars, while (by FWS’' own rec-
ognition) yielding no greater conservation benefits to the species than already result
from the fact the species was listed. Those are dollars, and years, that FWS does
not have. And the fact is that the habitat and habitat values which are the subject
of critical habitat designation actions is already protected for the benefit of the list-
ed species through application of the ESA’'s admonition that federal agencies not
jeopardize the species. Since beginning our permitting activities over nine years ago,
we have calculated that we have incurred legal and consulting fees along with other
expenses directly tied to ESA permitting and related litigation in the amount of
$8,449,309.

4. The ESA Requires the FWS to Act in the Face of Too Little Information

I want to illustrate this last point through our own experience. When the
Alabama beach mouse was listed in 1985, FWS believed there existed only 350 acres
of habitat suitable for use by the mouse on the Fort Morgan Peninsula. Over the
past five years, as people have studied the mouse, often as the result of Incidental
Take Permit requirements, our kno