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VOTING RIGHTS ACT: SECTIONS 6 AND 8—
THE FEDERAL EXAMINER AND OBSERVER
PROGRAM

TUESDAY, NOVEMBER 15, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 12:38 p.m., in
Room 2141, Rayburn House Office Building, the Honorable Steve
Chabot (Chair of the Subcommittee) presiding.

Mr. CHABOT. Every Chairman should have a gavel when it was
missing. So now we have it, we can get started.

This is the Subcommittee on the Constitution. I'm Steve Chabot,
the Chairman.

I want to thank you all for attending this afternoon. This is the
Subcommittee, as I said, on the Constitution, and the ninth in a
series of hearings this Committee has held in the last several
vAveeks examining the impact and effectiveness of the Voting Rights

ct.

I'd like to thank all my colleagues again for their assistance in
making each of these hearings informative and thought provoking,
as we continue our efforts to look closely at those provisions of the
Voting Rights Act which are set to expire in 2007.

Today, we will focus our attention on sections 6, 7, and 8 of the
Voting Rights Act, each of which is set, as I said, to expire in 2
years, in 2007, unless Congress acts otherwise and reauthorizes.

Section 6 authorizes the Attorney General to send Federal exam-
iners to cover jurisdictions to register new voters.

Section 7 outlines the procedures to be followed by these exam-
iners when registering new voters.

And section 8 authorizes the Attorney General to send Federal
observers into these covered jurisdictions to ensure that the rights
afforded by Federal law are protected.

We have another distinguished panel of witnesses with us here
this afternoon, and we want to thank them all for being here, and
we look very much forward to their testimony.

The assistance provided by Federal examiners and observers in
the election process has played an instrumental role in increasing
minority voter participation.

After almost a century of racial discrimination in voting and sev-
eral unsuccessful attempts to curtail these pervasive practices,
Congress enacted the Voting Rights Act back in 1965.
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Among the many different tools provided by Congress is the
intervention of Federal examiners and observers. This Federal
oversight was deemed necessary as result of the failure on the part
of covered jurisdictions to openly accept minority voters in the po-
litical process.

In the initial years after enactment of the Voting Rights Act,
Federal examiners and observers were used in record numbers.
The impact these provisions have had on minority voters is re-
flected in the increasing number of minority voters registering to
vote.

Over 112,000 minority voters have been registered by Federal ex-
aminers over the life of the Voting Rights Act.

And while the number of examiners sent to jurisdictions has de-
creased in recent years, the importance of Federal oversight in pro-
tecting minority voters has not diminished.

In the last 25 years, Federal observers have been sent to over 98
covered counties to ensure that minority voters are protected.

In fact, the Department of Justice just last week sent Federal ob-
servers to 16 jurisdictions in 7 States to monitor elections, to en-
sure compliance with the Voting Rights Act and other Federal vot-
ing and election statutes.

Today, we will examine the impact that Federal examiners and
observers have had on increasing minority participation in the po-
}itical process and the continued need for these provisions in the
uture.

Again, we look forward to hearing from all our witnesses here
this afternoon.

And at this time, I will recognize the distinguished Ranking
Member of the full Committee, Mr. Conyers of Michigan, if he
would like to make an opening statement.

Mr. CONYERS. Thank you, Mr. Chairman.

Before I begin, could I ask the Chair a question about the ab-
sence or withdrawal of the Department of Justice witness that was
scheduled to have been here?

Mr. CHABOT. Yes. If the gentleman will yield?

Mr. CONYERS. And I'll yield.

Mr. CHABOT. We've been informed, and, in fact, I would note that
the Department of Justice was scheduled to be our fourth witness
today, but due to a scheduling conflict, they couldn’t be here. They
have submitted written testimony, and it’s been made available to
us, and they’ve offered to make themselves available at a later
date, and to respond to any written questions that this Committee
might have.

Mr. CONYERS. Thank you very much for making that clear be-
cause their presence is very critical in how many of us will proceed
under these—this very important consideration.

Mr. CHABOT. Would the gentleman yield one more time, please?

Mr. CoNYERS. Of course.

Mr. CHABOT. I thank the gentleman for yielding. I might note
that Mr. Weinberg is a former attorney with the Justice Depart-
ment, and may be able to answer some of the questions that would
be answered if the Justice Department were here.

But again, they—we will be able to provide those questions to
them in writing and maybe an appearance down the road as well.



Thank you.

Mr. CONYERS. Oh, you’re more than welcome.

This is a very important part of extending the Voting Rights Act
of 1965, and I’'m very interested from hearing—in hearing from the
witnesses about the relationships between the examiners and the
observers.

We're—it seems to me, frankly, Mr. Chairman and Members of
the Committee, that we may need to resort to a little rewriting of
this section to clear up some parts of it.

The one thing I would love to hear commented on and maybe
we’ll do it in the questions is that we have a sent Members in for—
we have sent either observers—people have been certified to come
in to monitor elections, but it’s usually about language barriers. It’s
not about racial exclusion or harassment or coercion or discour-
aging the vote.

For example, in the city—my city of Hamtramck, Michigan, in
which there were some problems with Arab-Americans being har-
assed at the polls, and they—we sent in Federal observers, but in
many parts of the country, where we really need somebody looking
at some very fundamental questions, which leave it unnecessary for
me to even discuss why we have to justify this extending and im-
proving on these provisions 3 and 6 and 8. Every election cycle in
our offices, we field numerous complaints involving election day
mischief and worse from around the country—plenty of it.

As a matter of fact, we should write a report about it or Mr.
Weinberg or Ms. Pew should write a book about it. Baltimore,
2002—intentions to confuse and suppress the voter turnout, where
flyers misstated the date of the election and implied that overdue
parking tickets, moving violations, behind in your rent were quali-
fications that could preclude you being allowed to vote.

Kentucky gubernatorial election, 2003—59 precincts with signifi-
cant African-American populations targeted for vote challenges by
local campaign officials.

May I have an additional minute, sir?

Mr. CHABOT. Without objection, so ordered.

Mr. CoNYERS. Thank you.

In North Carolina, in 1990, the Department sued over postcards
mailed to African-American voters designed to discourage them
from coming to polls by providing misinformation about the voter
requirements.

They finally—there was a consent decree.

Now, the failure—one of the problems that were corrected from
1957 to 1965 is that we were giving retrospective relief for inter-
ference with the right to vote.

What we needed was prospective relief, and that’s what’s up for
renewal now, and I hope we can gather a hardcore congressional
group of Members that realize that that’s the heart of this—one of
the hearts of the hearing that we’re holding here today.

We’ve had an election day last week. The Department sent Fed-
eral observers and personnel into 16 jurisdictions in 7 States.

In 2004, the Department coordinated and sent 1,463 Federal ob-
servers and 533 Department personnel to monitor 163 elections in
105 jurisdictions and 29 States.
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So we're here about something that is really fundamental to im-
proving the voter process in America.

I cannot get it out of my head that we have had two presidential
elections in a row where one State in each election determined the
outcome of the election, and each time more election violations and
accusations of violations occurred in they State that provided the
winner of the election with the presidency.

And so I ask unanimous consent to revise and extend my re-
marks and to include it in the record.

Mr. CHABOT. The gentleman’s time has expired, and so ordered.

I would just note—the Chairman would just take a very brief not
necessarily rebuttal, but I would just note that in the most recent
election, the State that the gentleman was referring to happens to
be my State, the State of Ohio, and there were many accusations
of problems at polling places and things, and study after study
that’s been done really indicated that it was a fair election and that
the vote was accurate; and I believe it was 118,000 was the margin
in Ohio. So it wasn’t like Florida, where there were 500 or some-
thing that made the difference.

So, for the record, Mr. Conyers.

Mr. CONYERS. Well, for the record——

Mr. CHABOT. Yeah.

Mr. CONYERS. —there is a book out called “What Went Wrong in
Ohio,” based on a report by the minority staff of the Judiciary
Committee that has not been rebutted to my knowledge.

Mr. CHABOT. Yeah. I would just note that I believe that’s the mi-
nority’s opinion on that particular book and isn’t—so I'd. But we
could get on and on about that. But I—the one thing we do agree
on is that the Voting Rights Act is very important and has been
significant in protecting the rights to vote for many people in this
country, and we’re looking seriously at reauthorizing this, and so
I think we agree on most of what the gentleman said in his open-
ing statement.

And so I thank the gentleman for that.

Mr. CoNYERS. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman from Virginia, Mr. Scott, is recog-
nized for five minutes.

Mr. ScotT OF VIRGINIA. Thank you, Mr. Chairman.

Mr. Chairman, sections 6 through 8 of the Voting Rights Act con-
tain the Federal Examiner and Observer provisions of the act,
which allow Federal employees to observe polling place and voter
counting activities and serve to document and deter inappropriate
conduct.

Although these provisions are permanent, the primary way these
provisions are utilized is through the section five preclearance cov-
erage formula, which is set to expire in August 2007.

Federal observers have been deployed in every year, just about
every year. From 1966 through December 8, 2003, almost 25,000
observers have been deployed in approximately a thousand elec-
tions.

While observer coverage in the early years was almost exclu-
sively designed to protect the rights of Black voters in the Deep
South, in recent years it has been approximately a 50-50 split be-
tween traditional election coverage and election coverage designed
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to protect the rights of minority language voters in various areas
of the country.

In addition, the Department has routinely deployed its own civil
rights personnel to serve as civil rights monitors in jurisdictions
not covered by the Voting Rights Act.

During the 2004 election, the Department of Justice sent ap-
proximately 840 Federal observers and more than 250 Civil Rights
Division personnel to 86 jurisdictions in 25 States to monitor gen-
eral election activities to ensure voters were free from harassment,
intimidation, and other illegal activity.

Over the last 40 years, the nature of the Federal examiner has
changed. The examiner now usually plays a more administrative
role; whereas, the observer’s role has become more central to pro-
tecting voting rights.

Observers monitor elections in any certified jurisdiction for the
purpose of observing whether eligible voters are allowed to vote,
and whether votes cast by eligible voters are properly being count-
ed.

Observers essentially serve as witnesses for what occurs in the
polling place and during the counting of the vote.

In the case U.S. v. Berks County, that case shows the value of
observers in documenting problems within the polls. The United
States won the case, based upon the court-appointed observers’
substantial evidence of hostile and unequal treatment of Hispanic
and Spanish-speaking voters by polling officials.

The Berks case also illustrates why observers have a deterrent
effect, because poll workers, election officials, and others involved
in the election process know that their actions are being observed
and recorded, some individuals are going to be discouraged from
engaging in inappropriate behavior.

Sections 6 and 8 and other expiring provisions are essential to
ensuring the fairness of our political process and equal opportunity
for minorities in American politics.

It’s imperative that we work together to strengthen these provi-
sions, and I look forward to the testimony of our witnesses.

I yield back.

Mr. CHABOT. I thank the gentleman for yielding back.

The gentleman from North Carolina, Mr. Watt, is recognized for
the purpose of making an opening statement.

Mr. WATT. Thank you, Mr. Chairman, and thank the Chairman
again and the Chairman of the full Committee for this series of
hearings.

I think this is the ninth one we’ve had on the reauthorization.

Mr. CHABOT. That’s correct.

Mr. WATT. And I think we’re getting close to building the record
that we need related to the expiring provisions and the necessity
for their extension.

Today’s hearing turns to the last set of provisions scheduled to
expire in 2007. Although much of the media coverage and public
interest in the Voting Rights Act has been focused largely on sec-
tion 5 and section 203, the Federal Examiner and Observer Pro-
gram has historically played an integral role in ensuring that vot-
ing rights are actually shielded from Election Day abuses and the
violation of those rights are properly documented.
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While there is some question about the necessity of the Federal
examiner provisions going forward, the role and continued need of
well-trained Federal observers assigned to monitor elections in cer-
tified jurisdictions is absolutely critical.

The value to the average citizen of a Federal presence at the
polls in those jurisdictions with a pattern of voting irregularities
and infractions is simply incalculable.

Voters feel more at ease and confident when the Government
places a high priority on election monitoring.

Conversely, those who might otherwise commit fraud or harass
or intimidate eligible voters are deterred from doing so.

Despite significant gains in preventing blatant acts of discrimina-
tion at the polls, intentional efforts to undermine racial and lan-
guage minority voters persist.

Last week the Voting Rights Initiative of the University of Michi-
gan Law School issued its final report entitled “Documenting Dis-
crimination in Voting: Judicial Findings Under Section 2 of the
Voting Rights Act Since 1982.” And I'm going to ask unanimous
consent that we enter this report in the record, Mr. Chairman.

Mr. CHABOT. Without objection, so ordered.

Mr. WATT. Combing through the over 700 court cases, the re-
searchers document repeated and sometimes egregious evidence of
intentional discrimination against Native Americans, elderly Afri-
can-Americans, and others on election day.

Just last year, at the request of Ranking Member Conyers, Con-
gressman Waxman and Senator Lieberman, the GAO reviewed the
Department of Justice’s activities to address—acknowledged elec-
tion-related voting irregularities, including conduct prohibited by
the Voting Rights Act in Florida and other jurisdictions during
Election 2000, and I would ask unanimous consent that that report
be entered into the record also.

Mr. CHABOT. Without objection, also so ordered.

Mr. WATT. Although a DOJ witness could not be here today, or
at least not a current employee of the DOJ, I would encourage the
continued deployment of DOJ attorneys and other professionals on
a judicious and non-political basis to supplement, but not to replace
the work of statutorily authorized observers.

Federal observers have statutory rights to access not shared by
Department of Justice attorneys.

It is important that this access to the polling place be preserved
to guarantee every voter’s ability to cast their vote and to have
their votes counted free of unlawful discrimination.

Finally, Mr. Chairman, one final thing I want to deal with—
that’'s—really we haven’t had a hearing on yet, but there’s been
some testimony about over the course of our hearings, and that’s
we need to make sure that the award of expert fees to prevailing
parties in litigation is put into the reauthorization.

The fees of experts in these cases are just—have become a real
burden for everybody. I understand that prior to the 1982 reauthor-
ization, there was an agreement to put this provision in, and be-
cause of the crunch at the last minute, the provision actually just
never got put into the law.

And I don’t think there’s really any controversy about it. Prior
testimony has already established the incredible expense imposed
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on bona fide victims of voting rights violations to assemble the nec-
essary evidence to sustain their burden of proof in a private action.

By allowing expert fees to prevail in parties, we would bring the
Voting Rights Act into conformity with other Civil Rights legisla-
tion and promote the continued partnership between individual
and Government enforcement that has made the act the success it
is today.

I thank you, Mr. Chairman, and yield back and look forward to
the witnesses; welcome them and thank them for being here.

Mr. CHABOT. I thank the gentleman. The gentleman’s time has
expired.

The Chair would also note the presence of a distinguished Mem-
ber of the House, Congressman David Scott of Georgia, whose at-
tendance has been exemplary at these hearings. Not actually a
Member of this Committee, but I'd ask unanimous consent that he
be recognized and have all the rights of a Committee Member
today and be allowed to make an opening statement should he
chose to do so, and also be allowed to question witnesses.

The gentleman is recognized, if he'd like to make an opening
statement.

Mr. ScotT OF GEORGIA. Well, thank you, Mr. Chairman.

I would just like to associate my remarks with my distinguished
Democratic colleagues who've spoken eloquently on the statements
so far in the interest of time.

But there is—and my Republican colleague, the Chairman, quite
naturally. Thank you, Mr. Chairman. I also recognize you first.

If it were not for your graciousness, I wouldn’t be here with this
excellent opportunity.

Mr. CHABOT. Thank you. I was listening. Thank you.

Mr. ScorT oF GEORGIA. Well, I may add, I had already gone over
and shaked [sic.] his hand and thanked him personally.

Mr. WATT. I just didn’t want him to engage in that oversight, Mr.
Chairman.

Mr. CHABOT. When all this goodwill is over. Yeah.

Mr. SCOTT OF GEORGIA. And only one point that I certainly want
to—a point that I think we would—I'm interested in is the why
Federal observers are—you think they are—Mr. Weinberg, espe-
cially I was reading over your testimony earlier today—and your
point about why Federal observers are necessary, but Federal ex-
aminers are not, certainly begs for some good discussion. So I look
forward to that.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I'd like to—before I introduce the panel—note that without objec-
tion all Members will have 5 legislative days to submit additional
materials for the hearing record.

And I'd now like to introduce our very distinguished panel of wit-
nesses here this afternoon. Our first witness will be Ms. Nancy
Randa, Deputy Associate Director for Talent Services, Human Re-
sources, Products, and Services Division, at the U.S. Department of
Personnel Management.

As Deputy Associate Director, Ms. Randa oversees the services
and support provided to Federal agencies in staffing and human re-
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sources, organizational and individual assessment, training and
management assistance, and technology services.

Included in her responsibilities is overseeing OPM’s Voting
Rights Program, which deploys observers to designated polling
sites to monitor elections.

Prior to serving as Deputy Associate Director, Ms. Randa served
as Acting Associate Director for Merit Systems Oversight and Ef-
fectiveness, where she spearheaded a variety of projects that sup-
port human capital management and accountability.

Ms. Randa is an active supporter of human resources workforce
transformation efforts, working on HR curriculum efforts at the
graduate school operated out of the U.S. Department of Agri-
culture, and with the Human Resources Management Council.

We welcome you here this afternoon, Ms. Randa.

Our second witness will be Ms. Penny Pew.

Ms. Pew has served as Apache County Elections Director since
2001. She has been a certified Elections Officer with the Arizona
Secretary of State’s Office since 2001, as well as Arizona’s League
of Cities and Towns.

In 2003, Ms. Pew successfully completed the Southwest Leader-
ship Program for Local and State Government from the University
of Arizona Institute for Public Policy and Management.

In 2004, Ms. Pew partnered with the Navajo Nation Office of the
Speaker on the successful Get Out the Vote 2004 Campaign. She
most recently served as a panelist for the National Commission on
the Voting Rights Act. We welcome you here this afternoon, Ms.
Pew.

And our third and final witness will be Mr. Barry Weinberg.

Mr. Weinberg is a former Deputy Chief and Acting Chief of the
Voting Section at the U.S. Department of Justice.

From 1965 until 2000, Mr. Weinberg served in many key roles
at the Department, including supervising investigations and litiga-
tion under the Voting Rights Act.

In December 1999, the Barry H. Weinberg Award was estab-
lished by the Department of Justice, recognizing an individual who
has made an outstanding contribution to the effectiveness of the
Federal Observer Program for monitoring polling place procedures
under the Voting Rights Act.

Mr. Weinberg is the author of numerous articles on the Voting
Rights Act, including a 2002 law review article, co-authored with
Lynne Utrecht, titled “Problems in America’s Polling Places: How
They Can be Stopped.”

Welcome, Mr. Weinberg, as well, as all the panelists. And I
would—as I had noted before, the—for the record, the Department
of Justice was scheduled to be our fourth witness here today, but
due to a scheduling conflict, they were unable to be here.

The Department of Justice has submitted written testimony,
which has been made available to us, and has offered to make
themselves available at a later date and to respond to any written
questions that this Committee might have, and those could be sub-
mitted to the Department of Justice.

A couple of other items I just need to mention is some of you
have testified before; some of you may not be aware of this. We
have what’s called a 5 minute rule. There are two sets of lights
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there. Theyll go for 5 minutes. For 4 minutes, they’ll be green.
When there’s 1 minute left, it’ll turn yellow, and red light will come
on when your 5 minutes is up.

I won’t gavel you down immediately at that time, but we’'d ask
within reason to try to stay within that 5 minutes as much as pos-
sible.

It’s also the practice of the Committee to swear in all witnesses
appearing before it, so if you wouldn’t mind, if you could each stand
and raise your right hand.

[Witnesses sworn.]

Mr. CHABOT. Each witness has indicated in the affirmative.
Thank you.

And we'll now hear from our first witness. Ms. Randa, you’re rec-
ognized for 5 minutes.

TESTIMONY OF NANCY RANDA, DEPUTY ASSOCIATE DIREC-
TOR FOR HUMAN RESOURCES PRODUCTS AND SERVICES,
U.S. OFFICE OF PERSONNEL MANAGEMENT

Ms. RANDA. Thank you, Mr. Chairman and Members of the Sub-
committee. I am pleased to be here this afternoon to discuss the Of-
fice of Personnel Management’s role in carrying out sections of the
Voting Rights Act of 1965.

OPM works closely with the Department of Justice, specifically
the Voting Section of the Civil Rights Division to assign voting
rights observers to locations designated by the Department.

OPM’s ultimate success with this program depends on its ability
to recruit, train, deploy, and supervise observers of Election Day
procedures.

Under the Voting Rights Act, at the request of a U.S. District
Court or the U.S. Attorney General, OPM provides for appointment
of 1: examiners, to examine and register qualified individuals de-
nied the right to register in covered jurisdictions; 2: hearing offi-
cers, to entertain challenges to the actions of examiners; 3: support
staff; and 4: observers to monitor actual polling places on Election
Day and the subsequent tabulation of the votes.

Since 1966, we have deployed over 26,000 observers in a total of
22 States. Prior to 1976, we sent observers to only five States—Ala-
bama, Georgia, Louisiana, Mississippi, and South Carolina.

However, in the past 10 years, as more jurisdictions have been
subject to coverage under the Minority Language provisions of the
act, we sent the next largest number of observers after Mississippi
to these States: Arizona, New Mexico, New Jersey, California,
Michigan, Pennsylvania, and New York.

Voting Rights observers serve as neutral monitors, witnesses,
who do not intervene if there are violations. They only watch, lis-
ten, and record events that occur at particular polling sites on elec-
tion days.

At present, we have a pool of approximately 900 intermittent em-
ployees, called into service on an as needed basis, who come from
all walks of life, including Federal employees and retirees, stu-
dents, and other public and private sector workers.

We schedule 1-day classroom sessions for observers to provide in-
depth training on the overall process, on specific observer respon-
sibilities, and on administrative issues.
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We also provide refresher training during pre-briefing sessions
on the day before the election. Whenever possible, we do role play-
ing in the training to demonstrate to the observers the proper way
of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an elec-
tion, the Department of Justice notifies OPM as to when and where
it will need observers.

OPM then assigns a Voting Rights Coordinator to work with Jus-
tice’s lead attorney to allocate observers to polling sites, coordinate
logistics, and assign a captain to oversee the execution of the de-
ployment.

The day before an election, a Department attorney briefs the ob-
servers, specifying issues of concern and activities to be reported.
Throughout the day, observers report such information to the cap-
tain, who passes this information to a Department attorney. Only
the Department of Justice determines if intervention is necessary,
and only the Department of Justice takes action.

Toward the end of election day, the attorney determines when to
call back the observers. The observers then return to their staging
site and prepare a written report, one for each polling site, to docu-
ment what they saw and heard throughout the day.

This is the bulk of what OPM does. But the statute also calls on
OPM to have an examiner for each jurisdiction where observers
will be assigned.

Originally, these examiners prepared a Federally-maintained list
of voters who were denied the right to register in covered jurisdic-
tions and they received calls from citizens regarding election day
issues or incidents.

This function, however, has changed over the years. No voters
have been added to the Federally-maintained list since 1983, as
registration barriers have largely been eliminated.

Moreover, since there have been no challenges to registration de-
cisions in the past 30 years, there has been no need for hearing of-
ficers.

Also due to advances in technology, toll-free numbers now allow
citizens to report incidents and information to these examiners re-
motely in real time and 24 hours a day during the election period.

Under the act, OPM is required to publish voter registration
qualifications of each covered State in the Federal Register, as well
as to publish the list of examiners, places for voter registration,
and examiner assignments.

However, these publications requirements may no longer be nec-
essary since they are now covered nationwide by provisions of the
Help America Vote Act and the National Voter Registration Act,
which set out Federal standards for voter registration.

That concludes my testimony, and I would be pleased to respond
to any questions the Subcommittee may have.

[The prepared statement of Ms. Randa follows:]

PREPARED STATEMENT OF NANCY RANDA

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here this afternoon to discuss the Office of Personnel Manage-
ment’s (OPM) role in carrying out sections 3, 6, 7, 8, 9, and 12 of the Voting Rights
Act of 1965 (the Act).
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Currently, implementation of the Voting Rights Act at OPM is managed by the
Division for Human Resources Products and Services in the Center for Talent Serv-
ices. This office works closely with the Department of Justice (the Department), spe-
cifically the Voting Section of the Civil Rights Division, to assign Voting Rights ob-
servers to locations designated by the Department. OPM’s ultimate success with
this program depends on its ability to recruit, train, deploy, and supervise observers
of election-day procedures.

With regard to responsibilities assigned to OPM (prior to 1979, the U.S. Civil
Service Commission), the Voting Rights Act provides, at the request of a U.S. Dis-
trict Court or the Attorney General of the United States, for the appointment of ex-
aminers to interview, ascertain qualifications, and register, if appropriate, qualified
individuals denied the right to register by State and local officials in covered juris-
dictions; hearing officers to entertain appeals and challenges to the actions of exam-
iners; support staff as necessary to allow these individuals to perform their respon-
sibilities; and observers to monitor actual polling places on election day and the sub-
sequent tabulation of the votes. These provisions have not materially changed since
initial passage of the Act in 1965. The Voting Rights Act also requires OPM to pro-
mulgate regulations on procedures for challenging the actions of examiners and to
publish in the Federal Register individual State registration qualifications.

Since 1966, we have deployed over 26,000 observers in a total of 22 States. Prior
to 1976, we sent observers to only 5 States: Alabama, Georgia, Louisiana, Mis-
sissippi, and South Carolina. In the past 10 years, as more jurisdictions have been
subject to coverage under the minority language provisions of the Act, we sent the
next largest number of observers, after Mississippi, to these States (in this order):
Arizona, New Mexico, New Jersey, California, Michigan, Pennsylvania, and New
York.

Voting Rights observers serve as neutral monitors, who do not intervene if there
are violations. They only watch, listen, and record events that occur at particular
polling sites on election days. At present, we have a pool of approximately 900 inter-
mittent employees—called into service on an as-needed basis—who come from all
walks of life, including Federal retirees, students, other public- and private-sector
workers, and some full-time employees of various Federal agencies.

We schedule one-day classroom sessions for observers to provide in-depth training
on the overall process, specific observer responsibilities, and administrative issues.
We also provide refresher training during pre-briefing sessions on the day before the
election. Whenever possible, we do role-playing in the training to demonstrate to the
observers the proper way of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an election, the Depart-
ment notifies OPM as to when and where it will need observers. OPM then assigns
a Voting Rights Coordinator to (1) work with Justice’s lead attorney to allocate ob-
servers to polling sites; (2) coordinate logistics, such as arranging hotel meeting
space and sleeping rooms for observers, leasing mobile phones, and making rental
car and airline reservations to transport observers; and (3) assign a captain to over-
see the execution of the deployment.

The day before an election, a Department attorney briefs the observers, specifying
issues of concern and activities to report. For example, if a jurisdiction has been sus-
pected of hampering non-English speakers’ right to have interpreters or of not pro-
viding ballots in other languages as directed by consent decrees or court orders, the
Department’s attorney may ask that observers witness the provided assistance and/
or make note of how many voters received language assistance. Observers may also
be asked to note how many non-English speakers were turned away from polling
sites or were given provisional ballots. Throughout the day, observers report such
information to the captain, who passes this information to a Department attorney.
Only the Department determines if intervention is necessary, and only the Depart-
ment takes action. Toward the end of an election day, the Department determines
when to call observers back. The observers then return to their staging site and pre-
pare written reports—one for each polling site—to document what they saw and
heard throughout the day.

That is the bulk of what OPM does. The statute also calls on OPM to have an
examiner for each jurisdiction where observers will be assigned. Originally, exam-
iners prepared a Federally maintained list of voters who were denied the right to
register by State and local officials in covered jurisdictions, and they received calls
from citizens regarding election-day issues or incidents. This function, however, has
changed over the years. No voters have been added to the Federally maintained list
since 1983 as registration barriers have been eliminated. Moreover, since there have
been no challenges to registration decisions in the past 30 years, there has been no
need for hearing officers. Also, due to advances in technology, toll-free numbers
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allow citizens to report incidents and information to examiners remotely, in real
time, and 24 hours a day during the election period.

Under the Act, OPM is required to publish voter registration qualifications of each
covered State in the Federal Register. It has also been required to publish the list
of examiners, places for voter registration, and examiner assignments. However,
these publication requirements may no longer be necessary, since they are now cov-
ered nationwide by provisions of the Help America Vote Act (HAVA) and “Motor-
Voter” statute (National Voter Registration Act), which set out Federal standards
for voter registration.

OPM’s Voting Rights Program costs have ranged from under $1 million in earlier
years to a high of $4 million in the Fiscal Year that included the 2004 general elec-
tion. Putting aside the expected increase in 2004, the overall trend has been for an
increase in program coverage and cost, particularly for minority-language coverage.

That concludes my testimony, and I would be pleased to respond to any questions
the subcommittee may have.

Mr. CHABOT. Thank you very much. Ms. Pew, you’re recognized
for 5 minutes.

TESTIMONY OF PENNY L. PEW, ELECTIONS DIRECTOR,
APACHE COUNTY, ARIZONA

Ms. PEw. Thank you, Mr. Chairman, Members of the Sub-
committee, for the opportunity to testify today for the reauthoriza-
tion of section 6 and section 8, as they relate to section 203 of the
Voting Rights Act.

As stated before, my name is Penny Pew, and I've been the Elec-
tions Director in Apache County since 2001.

And one of our primary focuses has been providing the minority
and prospective voters the necessary election materials to ensure
that each vote cast is an informed vote.

While this education began in the 1990’s as a mandate, we con-
tinue to provide these services to our electors so that the rewarding
changes that we have experienced will continue.

I would like to speak to the Federal Observer Program, which I
believe was implemented following guidelines from the consent de-
cree.

The Observer Program has successfully functioned as a check
and balance feature in the translator program. One of the three-
member teams sent to the 33 precincts on the Navajo Nation
speaks Navajo, who I view as a partner.

During the day, these observers are able to witness poll workers
and translators assisting the voters as they impart ballot informa-
tion. The observers ask voters if they may observe the process.
They do not interfere with the process and have never, to my
knowledge, given any instruction to improve or to correct a process.

The observers note different scenarios occurring during the
course of the day to ensure that fraudulent information is not given
to voters. In some instances, the observers report happenings to
their DOJ central contact, who I meet with on each Federal Elec-
tion Day.

We are able to discuss the information relating to the day’s
events at the polling places. This is absolutely the best way for me
to know instantaneously of situations that can be rectified in a very
timely manner.

I explain to those poll workers that the individuals have been in-
vited to help us do our duties. Observers are greeted by the inspec-
tor of the polling place in an attempt to put all parties at ease and
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to assure the poll workers that the observers should not be viewed
as hostile.

Identification is presented and worn by each observer throughout
the day. Due to the rural area of Apache County and in an attempt
to minimize their presence, observers are requested to dress casual
to better fit their surroundings.

In follow-up post-election meetings, these notes are discussed,
and, if necessary, changes are made in personnel or training proce-
dures to ensure that no repeat incidents occur.

As you are aware, the Navajo language is unique and could be
very easily misinterpreted. Translators who serve on these election
boards attend exclusive training classes, which are taught by full-
time outreach workers, using written copies, flip charts, cassette
recordings.

During these classes, members are asked to read aloud the infor-
mation together as a whole group. Open questions and clarifica-
tions are given by the outreach workers to ensure that each trans-
lator is uniform in their ballot translation, voter to voter, precinct
to precinct.

In 2004, Apache County extended partnership to include the
Navajo Nation Office of the Speaker. We provided various edu-
cational materials through chapter meetings, community forums,
fair booths, and frankly anywhere there were voters.

I am pleased to report that this was a worthwhile project. As it
turned out, Navajo Nation increased to 17,955 voters, compara-
tively to 14,277 voters in 2000. Additionally, the numbers increased
in a precinct on the White Mountain Apache land from 44 voters
in 2000 to 62 in 2004.

Now, as an Election Director, I've spent untold hours developing
a program that is indigenous to Apache County. I've spent time in
the polls and in the communities listening to these voters, learning
what we as election directors can do to ensure that the most funda-
mental right as citizens of this great nation enjoy the right to an
informed vote, with the knowledge that it will be counted without
worry of fraudulent actions in or out of the polling place.

In closing, I fervently believe that is incumbent upon this Com-
mittee to use the expertise of each witness to further the Voting
Rights Act, sections 6 and 8, Federal Examiner and Observer provi-
sion; and continuing programs such as the one used in Apache
County.

The observer program has proven successful for us, and has
given us insight to the happenings at each polling place that would
otherwise go unnoticed.

For these and other additional reasons, which are stated in my
written testimony, the reauthorization of these sections is critical
to maintaining the robust program in Apache County.

And, again, thank you for your—for this opportunity.

[The prepared statement of Ms. Pew follows:]

PREPARED STATEMENT OF PENNY L. PEW

Thank you Mr. Chairman and committee members for the opportunity to testify
before you today regarding the reauthorization of Section 6 and Section 8 as they
relate to Section 203 of the Voting Rights Act, 42 U.S.C. 1973c.

My name is Penny L. Pew, and I am the elections director of Apache County in
northeastern Arizona. I have had the pleasure of this position since June of 2001.
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My primary focus has been on providing the minority and prospective voters, the
necessary election materials to ensure that each vote cast is an informed vote. While
this education began in 1982 as a mandate, we continue to provide services to our
electors so that the rewarding changes that we have experienced will continue.

FEDERAL OBSERVER PROGRAM

Following a lawsuit charging Apache County with discrimination against Native
Americans, as it related to election procedures and materials, a 1989 Consent De-
cree was entered establishing the Navajo Language Election Information Program.
A portion of this program was the observer program which has successfully func-
tioned as a check and balance feature to this program.

According to the 2000 census, the total population of Apache County is 69,423 per-
sons, of whom 53,375 are Native American (76.9%). The voting age population of
42,692 persons, of whom 31,470 are Native American (73.7%); and that of all Native
Americans of voting age, over one-third are limited-English proficient (11,377 per-
sons).

Most of the 3 member teams sent to the 33 precincts located on the Navajo Nation
have at least one Navajo speaking member, who I view as a “partner”. During the
day, these observers are able to witness poll workers and translators assisting the
voters as they impart ballot information. The observers ask voters if they may ob-
serve the process. They do not interfere with the process and have never to my
knowledge given any instruction to correct or improve a process. The observers note
different scenarios occurring during the course of the day to ensure that fraudulent
information is not given to voters. In some instances, the observers report hap-
penings to their DOJ central contact, who I meet with on Election Day. We are able
to discuss the information relating to the days events at the polling places. This is
absolutely the best way for me to know instantaneously of situations that can be
rectified in a timely manner.

I explain to the poll workers that these individuals have been ‘invited’ to help us
as we do our duties. Observers are greeted by the Inspector of the polling place in
an attempt to put all parties at ease and assure the poll workers that the observers
should not be viewed as hostile. Identification is presented and worn by each ob-
server throughout the day. Due to the rural area of Apache County and in an at-
tempt to minimize their presence, observers are requested to dress casual to better
fit their surroundings.

In a follow-up post election meeting, these notes are discussed and if necessary,
changes are made in personnel or training procedures to ensure no repeat incidents.

Translators who serve on the election boards attend extensive training classes
which are taught by full-time outreach workers using Power Point presentations,
flip charts, cassette recordings as well as written copies, of the ballot information.
Each translator and Inspector (lead poll worker) are provided a cassette and also
written ballot information. During the training classes, each member is asked to
read aloud the information. This is accomplished in a relaxed atmosphere where the
class participates as a whole. Open questions and clarification are given by the out-
reach workers to ensure that each translator is uniform in their ballot translation,
voter to voter, precinct to precinct.

VOTER OUTREACH AND EDUCATION

Advertisements

Apache County has provided bulletin boards to each chapter house facility where
upcoming election information is posted and kept current. Voters have learned to
use this tool in gaining the necessary election information. Periodic checks are done
to ensure that only current information is posted.

Radio stations and newspapers have been instrumental in distributing the nec-
essary election information. This was originally outlined in the Consent Decree 1989
with many additional measures added for further enrichment.

Language Training

As each of you are aware, the Navajo language is unique and without extensive
linguistic training, could be misinterpreted. A Navajo Language Election Glossary
has been developed over the years with input from outreach workers in Arizona,
New Mexico, Utah, and the Navajo Nation in an effort to make the election termi-
nology used county to county and state to state as uniform as possible. As times
and technology change, the glossary is updated through proper approval.

The outreach workers use this glossary to translate ballot issues in a Tri-County
forum to further ensure uniformity. This is imperative, as many precincts lie on
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county lines where voters may see more than one county ballot, radio or newspaper
ads or other informational materials.

Translators / Poll workers

Poll workers are given a detailed manual to use as a guide in fulfilling their obli-
gations on Election Day, in a uniform manner. Additional items are distributed to
ensure that the poll worker has all the tools necessary to assist the voter. In an
effort to further educate, role playing was implemented and has proven to be a valu-
able tool in explaining ballot measures, as they are often very complicated.

Due to the extensive land area of over 11,000 square miles, training classes are
held in various locations throughout the county to allow the poll workers and trans-
lators easier access to training. Each individual is compensated for their time to at-
tend these classes.

After the training class, poll workers are encouraged to listen to their audio cas-
sette and practice the issues. Many mentioned that they didn’t have access to a
player. So, in 2003, we established a cassette player library for workers to check
out a player to listen and study the information. This was well received and the
post election remarks indicated improvement; additionally, all cassette players were
returned to the county library.

State and County Monitoring of Effectiveness

Meetings are schedules on Tri-State and Tri-County levels to discuss any issues
that may need to be remedied. Any/all issues are handled by each county official
to keep uniformity in the informational disbursement process. Tri-county personnel
work closely on translations and exchanges of information to better ensure uni-
formity in the disbursed information. NEA officials are invited and usually attend
these meetings with valuable input on the issues.

NEA (Navajo Election Administration)

All information is approved by the NEA prior to distribution including but not
limited to announcements (radio and print), ballot translations, audio tapes, and
any other training information. All training schedules are provided to the NEA and
an open invitation to attend any/all class.

The following is taken from a letter written to me by Kimmeth Yazzie, Navajo
Nation Program Coordinator/Language contact:

“The purpose of the minority language Consent Decrees has generated a
much greater cooperation and assistance to provide the necessary election and
voter registration services to the Navajo Nation within the counties, much more
than was anticipated from the beginning. Although the Consent Decree specific
to Apache County expired in 1992, the county and the Navajo Nation continue
to strive forward to this day to make voter registration and elections easier for
the citizens in Apache County. Such services as situating outreach offices and
Navajo speaking personnel in local areas with additional personnel when it be-
comes necessary, has made voting easier for the people of Apache County. An
example, the development of the Navajo Glossary has opened doors to better
communication with the Navajo Nation citizens as well as other tribes seeking
development of the same methods of outreach. Developments of graphic mate-
rials and video and audio recordings provide our people with a better under-
standing of the elections. Bringing voter registration to the local area eliminates
the long distance travels just to register to vote for outlying areas. Setting up
and coordinating events together with the Navajo Nation and the county pro-
vides voters with two services at one location and a better understanding of the
two distinctive elections. The clearance of all materials and information through
the Navajo Election Administration provides assurance to the Navajo Nation
that the proper and sufficient election information is provided to the people of
the Navajo Nation, thus developing trust and alliance. Ideas to better provide
services are always being exchanged between the county and the Navajo Na-
tion. We learn from each other. Since the expiration of the Consent Decree in
1992, the relationship between the tribe and the county has grown and ad-
vanced beyond the bounds of the Consent Decree requirements.

In closing, I can honestly say that the language program has been positive
for our county in educating and promoting our most fundamental right . . . the
power of our vote.”

Outreach [ Satellite Offices

Apache County has two county district offices which are on Reservation Land;
District I in Chinle houses a satellite office. District II in Ganado houses a second



16

office. Voters and residents of surrounding areas visit to check voter registration
and to receive any election updates.

Regular meetings are scheduled and appear on agendas for the chapter visits at
which time presentations are given using flip charts, PowerPoint presentations,
audio aids as well as other means to convey the necessary information. Presen-
tations are given in the Navajo language.

All political views of the outreach workers are kept unbiased and neutral at all
times. Implementation to ‘piggy-back’ with the jurisdictions has been effective in
that the outreach worker gives factual ballot information and the jurisdictions are
available to answer any additional questions that the public may have.

Deputy Registrars

Deputy Registrars have proven valuable in assisting the voters in the ongoing
voter registration and education process. Each Deputy Registrar is trained in cur-
rent procedures. Each chapter office, Navajo Election Office and other Navajo Na-
tion officials are trained and have provided further election information. Each chap-
ter maintains a current voter listing, voter registration forms and during election
cycles, early voting request forms.

Collect Phone Calls

Apache County happily accepts collect calls to assist the caller in election-related
information. In an effort to better serve the people, an ‘800’ number is advertised
on all out-going materials and advertisements as well as the website.

Voter Education

Numerous items with voter information in distributed to spark interest in what
has been viewed as boring in the past. Colorful brochures and interactive commu-
nity meetings have been the focus in gaining voter recognition. For instance, during
the Presidential Preference Election, February, 2004, in an effort to better explain
who may vote, an informational brochure was produced in English, receiving posi-
tive input. A mirror copy was then distributed in the Navajo language. This helped
gain further notice among the voters, with the outreach workers receiving commu-
nity comments for further ideas in education. We also provide “I Voted” stickers in
the Navajo language and it has been spectacular.

VOTER TURNOUT

In 2004 Apache County extended partnership to include the Navajo Nation Office
of the Speaker in an effort known as “Get the Vote Out”. Due to the low voter turn-
out experienced in past elections, we provided various educational materials at
chapter meetings, community forums, fair booths, and anywhere there were going
to be voters. I am pleased to report that this was a worthwhile project as turnout
in precincts on the Navajo Nation increased to 17,955 voters casting ballots in 2004,
comparatively 14,277 voters participated in 2000. Additionally, on the White Moun-
tain Apache Lands, Apache County has one precinct where 44 voters participated
in 2000, rising in 2004 to 62. This is due in part to the education at school and
community meetings.

Political Protocol

During the 2002 election cycle, a non-Native American entered several polling
places without the proper clearance. While inside the polling place, he intimidated
the poll workers and voters, creating chaos as he progressed to various polls. For
this reason alone, we implemented a Political Protocol presentation and accom-
panying brochure. The brochure is included in each candidate packet and a personal
invitation to attend a short meeting outlining the proper protocol when campaigning
on Native Lands. This is sent to each candidate, county, state or federal. We had
great success and I am pleased to report that during the five elections which were
held in Apache County in 2004, we had no reported violations in or around the poll-
ing places.

Early Voting

Ballot request forms are given to the Chapter Officials, County District offices on
the Navajo Nation, State offices and the NEA. Outreach workers keep forms with
them at all times while traveling and presenting throughout the county. These
forms can also be accessed using the website www.co.apache.az.us/recorder.

Early Voting drives are unique in Apache County. After specified advertisements
in newspaper and on radio, a trailer which has been painted in a patriotic motif
travels to scheduled locations throughout the rural areas. This trailer can be found
many places such as on fence lines, shopping lots, trading posts, and post offices
to name a few.
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Election Day

Apache County employs trained bilingual poll workers at each of the polling
places on Native Lands. These poll workers are recruited with the help of chapter
officials, postings and word of mouth.

Where joint elections are held between the Navajo Nation and the County, where
polling places are shared, all efforts are made to make certain that the poll workers
are trained and that a good working relationship is established between the Navajo
Nation and the County officials to provide an enjoyable election day. The NEA and
the County exchange poll worker lists to ensure that no candidate or close relative
appears on either ballot.

Each polling place is monitored for effectiveness by a ‘Troubleshooter.” This person
is a county employee who has received training in the election process and is able
to identify and correct irregularities on-the-spot. This person is the liaison between
the county elections director and the polling place.

CLOSING COMMENTS

As election director, I have spent untold hours developing a program that is indig-
enous to Apache County. I have spent time in the polls and in the communities lis-
tening to the voters, learning what we as election directors can do to ensure that
the most fundamental right as citizens of this great nation enjoy . . . the right to
an informed vote with the knowledge that it will be counted without worry of fraud-
ulent actions in or out of the polling place.

In closing, I fervently believe that it is incumbent upon this Committee to use the
expertise of each witness to further The Voting Rights Act: Sections 6 and 8—Fed-
eral Examiner and Observer Provisions, in continuing programs such as the one
used in Apache County, Arizona as it relates to the Native Americans. The observer
program has proven successful for us and has given us insight to the happenings
at each polling place that may otherwise go unnoticed. For these and other addi-
tional reasons, which are stated in my written testimony, the reauthorization of
these sections is critical to maintaining the robust program in Apache County.
Again, I thank you for this opportunity.

Mr. CHABOT. Thank you very much, Ms. Pew.
Mr. Weinberg, you’re recognized for 5 minutes.

TESTIMONY OF BARRY H. WEINBERG, FORMER DEPUTY CHIEF
AND ACTING CHIEF, VOTING SECTION, CIVIL RIGHTS DIVI-
SION, U.S. DEPARTMENT OF JUSTICE

Mr. WEINBERG. Thank you very much, and thank you for asking
me to come here.

I may be one of the few witnesses that you have who is not con-
nected with any office or organization, and probably one of the
fewer witnesses that you’re going to have that was there at the in-
ception of the Voting Rights Act and saw the Federal examiners
listing people to vote and saw the Federal observers when they
first started.

But I know I'm the only one here among the witnesses who was
a supervisor of the Federal Examiner and Observer Program in the
Justice Department for 25 years, and it’s from that vantage point
that it seems to me that there are at least three questions that
ought to be addressed now when we’re thinking about the reau-
thorization of these provisions.

The first question is whether the provisions for Federal observers
and Federal examiners are still needed. I think that the answer to
that question is that the provisions for the Federal observers are
crucial to the enforcement of the Voting Rights Act, and need to be
reauthorized, maybe even made permanent; but the provisions for
the Federal examiners not so much.

The Federal examiners’ functions—most of them are outdated.
The procedures are cumbersome and archaic, and I don’t think they
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serve any real purpose anymore. And so my conclusion would be
that they’re not needed anymore in the Voting Rights Act as it
stands today.

The second question I think is whether there should remain a
link between the certification of a county for Federal examiners
and the later assignment of Federal observers to the county.

Under the Voting Rights Act, the certification of a county for
Federal examiners is a prerequisite to the assignment of Federal
observers.

But the functions that they perform, the link that they had,
doesn’t exist anymore. When Federal examiners first registered
people to vote, those people had to go to polling places where there
were hostile election officials. You had African-American voters fac-
ing hostile White polling place workers and voters for the first time
in many, many rural areas across the South. The Federal observers
were written into the act to watch what happened to those newly
enfranchised voters and to allow the Justice Department to take
action to assure their safety in the polling places. That situation
just doesn’t exist anymore, and I think the linkage is cumbersome
and ought not to exist either.

The third question I think is whether the Federal observers
ought to be continued as a law enforcement function under the Vot-
ing Rights Act, which is what they perform; or whether it’s possible
to make the reports and information from the Federal observers
public after the election, as is done overseas.

I just got back last week from being an international observer in
an election in Azerbaijan, and I've done that a few other times. The
organizations that do that kind of work do it in order to publicize
the information that they get from the polls immediately after the
election.

But I think that would be a real mistake. I think that the use
of Federal observers in law enforcement is important and ought to
be continued and the publication of the information they get imme-
diately would be detrimental.

All this revolves around what I consider the most important
point, which is that the existence of Federal observers is crucial,
and it’s irreplaceable in the Voting Rights Act. After all, there’s no
other way for the law enforcement function of the Justice Depart-
ment to be able to be performed with regard to harassment and in-
timidation and disenfranchisement of racial and language minority
group members in the polling place on Election Day. And that’s be-
cause State laws are written to keep other people, including Fed-
eral investigators out of the polls.

State laws, almost all of them—and they vary, but invariably
they allow in the polls on Election Day the voters and the polling
place officials, and they keep everybody else out. They allow police
in if there’s a disturbance, but mainly it’s to have this safe harbor
for voters on Election Day. But the effect of that, from a law en-
forcement point of view, is it keeps the law enforcement officers
out. There is no way that the Justice Department lawyers could
know about this harassment and this intimidation without the Fed-
eral observers, because the Voting Rights Act allows the Federal
observers in. Federal observers are witnesses. They are the eyes
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and the ears of the Justice Department attorneys in the polling
places.

Without them, the law, the enforcement of the Voting Rights Act
would be much abused, and so I would—my conclusion is that the
observer provision is necessary. It ought to be reauthorized. It
ought to be continued, and I think there should be some consider-
ation given to making it permanent, taking it out of the special
provisions and making it adjunct to sections 2 and 203 of the Vot-
ing Rights Act.

[The prepared statement of Mr. Weinberg follows:]
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Chairman Chabot, Ranking Member Nadler, distinguished members of the
Subcommittee:

Thank you for inviting me to talk this afternoon about the federal examiner and
federal observer provisions of the Voting Rights Act.

There are three central questions on the retention of the federal examiner and
federal observer provisions of the Voting Rights Act:

1. Are the federal examiner and federal observer provisions still needed?

The federal observer provision is still needed. Most of the federal
examiner provisions are no longer are needed.

2. Should the initial assignment of federal observers to a jurisdiction remain
dependent on the certification of the jurisdiction for federal examiners?

No, but a certification-like decision should be required when federal
observers are initially assigned to a jurisdiction.

3. Should the federal observer provision remain solely as a law enforcement tool, or
should the findings of the observers be made immediately available to the public?

The federal observer provision should remain as a law enforcement
function. Publication of the observers’ findings would be detrimental to
that function.

The following is an overview of the federal examiner and federal observer
provisions of the Voting Rights Act, my experience with them, and the reasons why |
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have answered the questions as I have. This recitation is followed by a detailed
explanation of the Voting Rights Act’s provisions for federal examiners and observers—
Sections 6, 7 and 8 of the Voting Rights Act—and fact situations and federal court cases
that demonstrate why the federal observer provisions are still needed.

The federal examiner and federal observer provisions had a real impact on African
Americans in the South,

I was a lawyer in the United States Justice Department’s Civil Rights Division
from 1966 until my retirement in January 2000. Beginning in 1973 T was partly, and
shortly thereafter, wholly in charge of the Justice Department’s responsibilities for the
federal examiner and federal observer programs. But I began working in the Civil Rights
Division as a law clerk in the summer of 1965, and I was there on August 6, 1965, when
the Voting Rights Act became law. Shortly after the Act was passed I was assigned to
accompany the many other employees of the Civil Rights Division who were working out
of an office set up in the federal building in Selma, Alabama. Our primary job was to
investigate the beatings suffered by people who earlier that year attempted to march from
Selma to Montgomery, Alabama, to protest the disenfranchisement of African Americans
in Alabama.

I traveled with Civil Rights Division lawyers from county to county in West
Central Alabama to determine the identity of the victims of those beatings and to
interview them. As we traveled, we also got information on possible violations of the
provisions of the Civil Rights Act of 1964, and we stopped into the offices where federal
examiners were giving African Americans their first easy, safe and fair opportunity to
register vote. (Local voter registration hours and locations were so restrictive that some
white people took advantage of the easy federal voter registration opportunities too.)

Those events gave rise to the issues we are addressing now, 40 years later. A
discussion of these issues can easily get blurred by a numbing recitation of legal statutes,
provisions and clauses, because that is how the Voting Rights Act is written. Twill set
out those citations later in my statement by providing sections of an article my wife and I
published in the Spring 2002 edition of the Temple Political and Civil Rights Law
Review. But first I want to review the federal examiner and federal observer provisions
of the Voting Rights Act as they applied to people and voting in the real world.

Under the structure of the Voting Rights Act, a federal examiner can be assigned
to any site in the states and counties that are specially covered under the Act’s formulae
in Section 4, after the county has been certified by the Attorney General of the United
States (or in any county certified by court order). Of course, under the structure of the
Voting Rights Act, the federal examiners do not technically register people to vote: they
examine applicants as to their eligibility under state voter registration laws that are
otherwise Constitutional, and then put those applicants who are found to be eligible on a
list. The list is given to the local county voter registrar who is required by the Voting
Rights Act to enter the eligible applicants’ names on the local voter registration rolls.
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In the summer and fall of 1965 people were lined up day after day to take
advantage of their first opportunity to register to vote. The federal examiners were Civil
Service Commission investigators who had been pulled off of the routine jobs they had
been doing and sent to sites in Alabama and other Southern states that had been
designated by the U.S. Attorney General for federal listing. Besides listing voter
applicants, the examiners were available to take complaints about listed people who had
not been placed on the county voter registration rolls.

Those examiners were not, on the whole, a happy group. Their presence in small
groups of two or three was obvious in town, and their work was opposed by many of
white people there. In the main, they ate alone, walked alone and talked mostly to each
other. The examiners were eager to know from us, on our rounds, when they would be
able to go home. Still, they persevered, and in the end they accounted for the registration
of tens of thousands of people who had been discriminatorily kept off of the voter
registration rolls. From 1965 to 1972 federal examiners were responsible for the
registration of over 170,000 voters. They achieved a signal victory in the fight against
racial discrimination in voting.

As the Voting Rights Act is structured, federally registered voters have continuing
protection against attempts at keeping them from voting. In any county that has been
certified for a federal examiner, the Voting Rights Act authorizes the United States Office
of Personnel Management (the successor to the United States Civil Rights Commission)
to assign federal observers to polling places as requested by the U.S. Attorney General, to
watch voting and vote counting procedures. (Note that the certification of a county for
federal examiners is a prerequisite for the assignment of federal observers, but the
presence of federally listed voters in the county is not.)

That protection was badly needed in the mid-1960s for newly registered African
American voters as they entered the polling places and weathered the stares of white
voters and the hostility of the polling place officials. Some examples of the humiliations
they faced are set out later in my statement. But for now it is enough to know that they,
too, persevered, and under the protective presence of the federal observers, they cast their
ballots and participated in the political life of the county for the first time.

The federal observers’ job is to watch and take notes. If polling place officials
choose to violate their own procedures in order to humiliate racial or minority language
voters, or intimidate them, or refuse to allow them the same voting privileges in the polls
as the white voters, the federal observers cannot intervene. The observers in a county
have co-captains who travel from polling place to polling place, checking with the
observers and getting information from them. Those observer co-captains call regularly
to a central office established by the Office of Personnel Management. Originally, and
for many years, this central office was known as the examiner’s office, which had been
established for the examiner to take complaints as is required by Section 12(e) of the
Voting Rights Act. In the examiner’s office there also was a lawyer from the Justice
Department’s Civil Rights Division (usually from the Voting Section, nee¢ Voting and
Public Accommodations Section). Today, since the examiner has little or no function,
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especially in a county where there are no federally registered voters, the office used in the
county on election day is referred to as the captain’s office. The observer captain along
with a Civil Rights Division attorney are there to receive the calls and the information
from the observer co-captains.

When irregularities arise the Division lawyer relays the information about the
irregularities to the county official in charge of the election, and allows the county
official to take action to correct the irregularities. Where corrective action is not taken or
is inadequate, a civil action can be filed later under the Voting Rights Act. A civil action,
such as the one described below involving Conecuh County, Alabama, can use the
reports of federal observers as effective and unassailable evidence of racially
discriminatory actions of polling place officials. After the election the observers provide
their reports to the federal examiner, the Attorney General and, if appropriate, to a federal
court (if the county is certified for an examiner by a court).

The work of the federal observers as described here continued in the South largely
unchanged through the 1990s. These procedures apply too, to the work of federal
observers in other areas of the country with important modifications to deal with
geographical differences and activities in polling places involving minority language
voters.

Federal observers are necessary, federal examiners are not necessary.

Violations of the Voting Rights Act continue to happen in polling places
throughout the United States. The need for federal observers to document discriminatory
treatment of racial and language minority voters in the polls has not waned. The use of a
thousand or more federal observers at election after election beginning in 1965 decreased
to the use of hundreds of observers at elections after the early 1980s as a result of the
effective enforcement of the Voting Rights Act in Southern states. But the enforcement
of the language minority provisions of the Voting Rights Act, added in 1975, has required
the use of hundreds more federal observers to disclose to Justice Department attorneys
evidence of harassment of members of language minority groups, and instances where
ballots and other election material and procedures are not available to those voters in a
language they can understand. The result is that between 300 and 600 federal observers
continued to be needed annually from 1984 to 2000.

The facts supplied by federal observers to Civil Rights Division attorneys are
crucial and irreplaceable in the enforcement of the Voting Rights Act. Most parts of the
voting process are open to the public, and the evidence of Voting Rights Act violations
that are involved in the voting process can be obtained by Justice Department lawyers
through routine investigations. But most state laws limit access to polling places on
election day, allowing only voters and polling place officials to remain in the polls
(police are allowed too when called to deal with disturbances). Thus, unless an exception
is made in these rules to allow federal investigators to get special access to the polls, the
harassment of racial and minority language voters and other violations of the Voting
Rights Act inside the polling places would go unseen and unchecked.
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Federal observers have special access to polling places under the authority of the
Voting Rights Act even where access to Justice Department attorneys is otherwise barred.
Federal observers thus become the attorneys’ eyes and ears. The discriminatory
treatment of racial and minority language voters witnessed by the federal observers, as
discussed in detail below, runs the gamut from actions that make those voters feel
uncomfortable by talking rudely to them, or ridiculing their need for assistance in casting
their ballot, to actions that bar them from voting, such as failing to find their names on
the lists of registered voters and refusing to allow them to vote on provisional ballots, or
misdirecting them to other polling places.

Minority language voters suffer additional discriminatory treatment when people
who speak only English are assigned as polling place workers in areas populated by
minority language voters. The polling place workers fail to communicate the voting rules
and procedures to the voters, or fail to respond to the voters’ questions. In some
instances, qualified registered voters have been told that they are not permitted to vote
because they have not furnished necessary information, such as their address, even when
they have provided the information; the poll worker was unable to understand what the
voters were saying, but a speaker of the minority language would have understood.

Civil Rights Division lawyers who receive facts from federal observers about
violations of the Voting Rights Act provide those facts directly to the election officials in
the jurisdictions involved, allowing them to take corrective action in compliance with the
Act. In other instances, those facts are used to secure court orders requiring that the
jurisdictions involved to comply with the dictates of the Voting Rights Act. In either
approach, the end result fulfills the goal of the Voting Rights Act to allow United States
citizens to cast their ballots on election day freely and fairly, without distinction because
of their race or membership in a language minority group.

That the work of the federal observers is a part of a law enforcement effort—the
enforcement of the Voting Rights Act—is especially true where the information from the
federal observers is provided in the context of a lawsuit, where a court has certified a
county that was not specially covered under the Voting Rights Act. In that situation, the
information is given to the court and affects the position of the parties (the Justice
Department and the county) with respect to the actions the jurisdiction must take to
comply with the Act (the relief that is ordered in the case). Some local election officials
have come to welcome the information obtained by federal observers as an additional
source showing the extent to which the county’s polling place officials are complying
with the provisions of the Voting Rights Act.

However, the initial assignment of federal observers to a county today remains
dependant on the certification of the county for the assignment of federal examiners even
though federal examiners are largely unnecessary any more for listing voter applicants.
There has been no federal listing of voters since the 1970s, apart from an isolated flurry
of voter listing in Georgia in 1982 and another isolated flurry in Mississippi in 1983.
Discriminatory actions against racial and language minority group members are not
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caused by their status as federally registered voters. And examiners no longer receive
complaints on election day with respect to federally listed voters. I do not recall any
complaints that were received centering on mistreatment of federally listed voters over
the last 20 years of my supervision of the federal observer and examiner programs, and
few, if any such complaints before that. (Complaints about other matters are made to the
examiner, but they routinely involve matters for which the federal observers have been
assigned to the county, and are just as easily, and more effectively fielded by the federal
observer captain in the county.) Moreover, the enforcement of the Voting Rights Act and
the enactment of new easy voter registration laws, such as the National Voter
Registration Act (the motor voter law), have made the possibility of future listings by
federal examiners highly unlikely.

Further, the Office of Personnel Management must continue to keep the lists of
federally listed voters up to date regarding changes of name, changes of address and, as
the years have gone by, of deaths. Those voters cannot be removed from the voter rolls
without the approval of the Office of Personnel Management, and the lists continued to
be provided for election day use by those counties where there are federally listed voters.
In fact, these lists are no longer used for any practical purpose, and their maintenance
should be discontinued.

It is possible that federal examiners may be needed in the future for voter listing
in a situation where the dictates of the Voting Rights Act are met, so the Voting Rights
Act’s authorization for federal examiners to conduct listing activity should be retained.
But there is no reason to continue to tie the assignment of federal observers to the
appointment of a federal examiner. Ibelieve that, apart from the possible need for listing
voters, the federal examiner provisions are outdated and are no longer needed in the
Voting Rights Act, especially the requirement that an examiner be appointed as a
prerequisite for the assignment of federal observers to a county.

But the procedure for the certification of a county for federal examiners under
Section 6 of the Act serves an important purpose: it requires the Justice Department to
conduct an intensive investigation to support the certification, and thus makes the federal
government responsible for taking action regarding local election procedures only on the
basis of complete and compelling facts. I believe that some manner of certification
should remain a prerequisite for the initial assignment of federal observers to a county
and, once certified, that a county would remain certified, as is now the case, until it acted
to eliminate the certification (the formula under Section 13 for terminating certification
would be changed).

If such a new certification procedure would be instituted, the requirement that the
United States Attorney General personally must sign the certification, as is now the case,
would be unnecessary. This authority for executing a certification should be allowed to
be delegated to the Assistant Attorney General for Civil Rights. To my recollection, the
Attorney General has signed every certification that has been recommended by the
Assistant Attorney General for Civil Rights. Nor would the Attorney General’s signature
be needed any more to assure the importance of the certification if the only consequence
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of a certification would be simply to allow federal observers to witness polling place
procedures. The delegation to the Assistant Attorney General for Civil Rights of the
responsibility for a certifying a county for the presence of federal observers would be
similar to the delegation of authority to the Assistant Attorney General to object to
changes in voting practices and procedures under Section 5 of the Voting Rights Act.

The purpose of the present requirement in the Voting Rights Act that the Attorney
General’s certification of a county be published in the Federal Register is to give notice
of the location of the federal examiner’s office. Since it no longer will be necessary to
have an office for a federal examiner when federal observers are assigned, the publication
of the location of that office also will be unnecessary. Those who will most need to know
of the assignment of federal observers—county officials and minority group
representatives—always are informed personally by Civil Rights Division attorneys, and
other members of the community easily learn of the observers’ presence from Division
attorneys, local press reporting and word of mouth.

Accordingly, I believe that the federal observer provision is still necessary to the
enforcement of the Voting Rights Act, but the Voting Rights Act no longer should tie the
assignment of federal observers to the appointment of a federal examiner. The Act
should allow a certification function, newly directed only to the assignment of federal
observers, to be delegated to the Assistant Attorney General for Civil Rights. The
requirement for publication of the certification in the Federal Register—an adjunct of the
federal examiner function—should be eliminated as a prerequisite to the initial
assignment of federal observers.

Federal observers’ work should continue to be a law enforcement function.

I also recommend that the function of the federal observers remain as it is: as
witnesses in a law enforcement function. The question arises because, since my
retirement, I have been an observer four times in other countries as a part of an
international observer corps assembled by the Organization for Security and Cooperation
in Europe (OSEC) under its Office for Democratic Institutions and Human Rights
(ODIHR). The forms these observers use list polling place procedures and have a place
for the observer’s rating from good to bad (1 to 3, or 1 to 5) for each procedure. There
are separate forms for the opening of the polls, for voting during the day, and for the
closing of the polls. A fourth form allows for fuller explanation of any item or event.

The object of the observation by ODIHR is to report information for public
consumption as quickly as possible. During election day the observers send their forms
to ODIHR headquarters in the country’s capitol at mid-morning, shortly after noon, and
just before the polls close; the remaining forms are dropped off when the observers return
from the vote count to their regional lodging sites throughout the country. This way, by
the afternoon of election day OSCE/ODHIR knows how the election is going, whether
there are serious problems, and if so, what they are and where they are. Then, on the
morning after the election, OSCE issues its judgment on whether the election was
conducted according to international standards or was marred by irregularities.
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But OSCE is not a law enforcement organization, and its approach would not be
appropriate to the job of the Justice Department. Some of the irregularities that the
federal observers can witness are not dissimilar from the kind of procedural irregularities
that are common to elections held in emerging democracies. The extra identification
steps required of Arab Americans in Hamtramck, Michigan, and the harassment they
encountered, described below, are an example. But the similarity of some situations to
those addressed by international observer groups such as the OSCE does not argue for
redesigning the federal observer program under the Voting Rights Act to resemble those
organizations’ efforts.

In fact, the federal observer program is an effective law enforcement program as it
is now constituted. If observers are desired to watch polling place activities for other
purposes, those functions should be performed by other observers serving other
functions. “Domestic” observers in other countries are allowed into the polling places to
get information for their candidates, or political parties, or organizations, and routinely
publicize the activities they witness. Those countries’ elections, however, are conducted
centrally, by a central (in the U.S. it would be a federal) election commission, and the
observers’ activities are under that central control. The laws of those countries
specifically allow domestic as well as international observers into the polling places. The
observers are granted permission to be in the polls and are issued identification tags for
that purpose by the central or district election commissions, which can withdraw that
permission at any time.

This kind of observation is not a matter within the purview of existing federal
legislation in this country, and to have federal legislation allowing these kinds of
observers in polling places a record would have to be established by the United States
Congress justifying their presence in connection with federal elections. On the other
hand, in the United States access to the polling places is controlled by state law, and some
states allow such observers into the polling places now. States routinely also allow the
press into the polls to witness the activities there. Finally, redacted versions of the
federal observers’ report forms may be obtained under the Freedom of Information Act
(FOIA) subject to the FOIA rules and the Privacy Act.

The following analysis provides the specific support for my conclusion that the
federal observer provision of the Voting Rights Act should be continued because it is
clearly needed to provide the Justice Department with evidence of violations of the
Voting Rights Act’s prohibitions against discrimination in the polling places against
racial and language minority group members. This analysis is taken from an article my
wife and I wrote for the Temple Political and Civil Rights Law Review, Spring 2002
edition, Vol. 2, Number 11.

The special provisions of the Voting Rights Act were compelled by resistance to
African Americans’ voting rights.
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Congress had found that case-by-case litigation was inadequate to combat
widespread and persistent discrimination in voting, because of the inordinate
amount of time and energy required to overcome the obstructionist tactics
invariably encountered in these lawsuits. After enduring nearly a century of
systematic resistance to the Fifteenth Amendment, Congress might well decide to
shift the advantage of time and inertia from the perpetrators of the evil to its
victims,

South Carolina v. Katzenbach, supra at 328.

The Voting Rights Act (the “Act”) cut through the protective barrier of federalism
with two important sections. Section 5 of the Act, 42 U.S.C. § 1973c¢ (the “preclearance”
provision), required federal review of any new voting procedures that states and counties
might adopt. This prohibited the adoption of new discriminatory practices when a
jurisdiction’s present practices were found to be unlawful. And Section 4 of the Act, 42
U.S.C. § 1973D, instantly led to the enfranchisement of thousands of people by
suspending the use of literacy tests and similar discriminatorily applied barriers to the
registration of African Americans in the Deep South.! Some states, such as Virginia,
immediately stopped using literacy tests. In other Southern states, federal examiners
were appointed under Section 6 of the Act, 42 U.S.C. § 1973d, assigned to counties to
conduct fair voter registration under Section 7 of the Act, 42 U.S.C. § 1973¢, when white
county officials refused to stop their racially discriminatory voter registration practices.”
This was no small task, as over 170,000 people were registered between 1965 and 1972
through the efforts of the federal examiners, mostly in Alabama, Georgia, Louisiana, and
Mississippi. Semianmual Report of Cumulative Totals on Voting Rights I’xamining as of

! These “tests or devices™ were suspended in states and countics determined by a formula in Scction 4 of
the Voting Rights Act, 42 U.S.C. § 1973b, based on the use of literacy tests and other pre-application
devices (such as having current voters vouch for vour good moral character), and low voter turnout. Later,
this provision was made permanent and nationwide. 42 U.S.C. § 1973aa. Originally, states and counties
covered under the formula in Section 4 of the Act could terminate their special coverage (“bail out™) after
five ycars by showing in a lawsuit before a three-judge court in the federal district court for the District of
Columbia, that no test or device had been used to deprive anyone of the right to vote during that period.
Since the Act itself suspended those tests or devices for only 5 years, it was thought that it would be
relatively simple [or states and counties who complied with the suspension to bail out alter the 5-year
period. In 1970 the time period in Scction 4 was extended to 10 years, in 1975 it was cxtended (o 17 years.
In 1982 the approach was changed. and the special coverage under Scction 4 will expire 25 years after
August 5, 1984, the effective date of the 1982 Amendments, 42 U.S.C. § 1973b(a)(8). [n 1982 the bail-out
provisions were amended substantially 1o allow individual countics within a [ully covered slate to bail out,
and to sct out a number of speeific qualifications that a jurisdiction needs to meet in order to bail out. 42
U.S.C. § 1973b(a)(1)~(3).

2 The examiners are commonly referred to as federal registrars. These were people appointed by the head
of the Civil Service Commission, now the Office of Personnel Management, lo examine voler applicants as
(o their qualifications under statc law. If the applicants satislied the state requircments, their names were
put on a list that was given to the county registrar, who then had to add them to the county voter
registration rolls. In this way, some semblance of state authority over the voter registration process was
prescrved: registrants satisficd state requircments, and a statc-authorized official put the voters’ names on
the rolls. 42 U.S.C. § 1973¢(b). To safcguard against discriminatory purges of thosc newly enfranchised
volers, their names cannot be purged from the voter rolls without the approval of the Office of Personnel
Management. 42 U.S.C. § 1973e(d).
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December 31, 2000, Prepared by the Office of Workforce Information, Office of Merit
Systems Oversight and FEffectiveness, U.S. Office of Personnel Management. See
Appendix A for the number of people, by state, registered by federal examiners.

Further, in order to allow the U.S. Attorney General to know whether
discriminatory action was taken against the newly enfranchised voters in the polling
places on election day, Section 8 of the Act allowed that, whenever an examiner has been
appointed,

[TThe Director of Personnel Management may assign, at the request of the
Attorney General, one or more persons, who may be officers of the United States,
(1) to enter and attend at any place for holding an election...for the purpose of
observing whether persons who are entitled to vote are being permitted to vote,
and (2) to enter and attend at any place for tabulating the votes cast at any
election. ..for the purpose of observing whether votes cast by persons entitled to
vote are being properly tabulated.

42 US.C. § 19731

Thus, the use of federal observers in polling places initially was directed at
protecting the rights of new voters who had been registered by federal examiners. Even
though federal voter registration was rare after 1972, the predicate under the Voting
Rights Act for assigning federal observers has not changed: federal observers continued
to be allowed only in counties that had been certified by the U.S. Attorney General for
federal examiners. As a result, to allow the assignment of federal observers to a county,
the county had to be certified by the U.S. Attorney General or a federal court (under
Section 3(c) of the Act, 42 U.S.C. § 1973a(c)) for federal examiners.® The assignment of
federal observers continues to be a comnerstone of the enforcement of the Voting Rights
Act. Over 23,000 federal observers have been assigned to monitor polling place
procedures since 1966, 4,393 since 1990 alone.* See Appendix B, Assignment of Federal
Observers Under Section 8 of the Voting Rights Act, 42 U.S.C. § 1973f, by Year and
State.

® Since the federal examiner and [ederal observer provisions of the Voling Rights Act focus on political
subdivisions, which ordinarily arc countics, a county must be certified for federal examiners cven if the
object is to assign federal obscrvers to monitor polling places during a city or other clection, such as a
school board election, within the county. See 42 U.S.C. §§ 1973d, 1(c)(2).

" There were 4,698 [ederal observers assigned to polling places in 3 states from 1966 through 1969; 7,034
federal obscrvers were assigned to 9 states in the 1970s; 6,598 federal obscrvers were assigned to 11 states
in the 1980s, and 3.753 federal observers were assigned to 13 states in the 1990s. In 2000, 6440 federal
observers were assigned to 11 states. See, Appendix B.
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Federal observers witnessed clear racial discrimination at the polls.

Federal observers were able to note and document a wide variety of
discriminatory actions that were taken against African Americans in the polls. Some of
these actions were insulting and direct, as are reflected in the United States’ responses to
interrogatories in United States v. Conecith County, Alabama, Civil Action No. 83-1201-
H(S.D. Ala, Jun 12, 1984).° See Appendix C.

While providing assistance to a black voter, white poll official Albrest asked, “Do
you want to vote for white or niggers?” The voter stated that he wanted to give
everyone a fair chance. Albrest proceeded to point out the black candidates and,
with respect to one white candidate, stated, “This is who the blacks are voting
for.” Poll official Albrest made further reference to black citizens as “niggers” in
the presence of federal observers, including a statement that “niggers don’t have
principle enough to vote and they shouldn’t be allowed. The government lets
them do anything.”

Plaintiff’s Response to Interrogatories and Request for Production of Documents, p. 6.

White poll workers treated African American voters very differently from the
respectful, helpful way in which they treated white voters. When questions arose about
the voter registration data for a white person, such as a person’s address or date of
registration, or when a white person’s name was not immediately found on the poll
books, the voter was addressed as Mister or Misses, was treated with respect, and the
matter was resolved on the spot. If the voter’s name was not found, often he or she either
was allowed to vote anyway, with his or her name added to the poll book, or the person
was allowed to vote a provisional or challenged ballot, which would be counted later if
the person were found to be properly registered. If, however, the voter was black, the
voter was addressed by his or her first name and either was sent away from the polls
without voting, or told to stand aside until the white people in line had voted. African
American voters were not allowed to take sample ballots into the polls, and were made to
vote without those aids (it was claimed by white officials that the sample ballots were
campaign material which was prohibited inside the polls).

African American voters who were unable to read and write, due in large part to
inferior segregated schools and the need to go to work in the fields at an early age, were
refused their request to have someone help them mark their ballot, notwithstanding the
Voting Rights Act’s bar on literacy tests. In some instances, white poll workers would
loudly announce the African American voter’s inability to read or write, embarrassing the

* The federal obscrvers™ reports arc not public documents, so there are very fow examples on the public
record of the facts that the observers have witnessed. One such public document is the Plaintiff’s Response
(o Intcrrogatorics and Request for Production of Documents in United States v. Conecuh County, Alabama,
supra. Some ol the specilic examples of the kind of discriminatory treatment that was aflorded Alrican
Amcrican voters described in the (ext that follows arc taken from the excerpts of the Conecih County
responses at Appendix C, while others are based on the author’s first-hand knowledge.
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voter in front of his or her neighbors. Some white poll workers went so far as to bring a
magnifying glass to the polls, and give it to African American voters, challenging the
voter to read using the magnifying glass in front of everyone present at the polling place.
Tiliterate white voters, on the other hand, were allowed assistance by a person of their
choice without comment. White couples routinely were allowed to enter the voting booth
together to mark their ballots.

In instances where African American voters were allowed an assistor in the booth,
arbitrary rules were concocted that limited the number of voters an assistor could help, or
made the assistor wait outside the polling place, requiring the voter to enter the polls
alone and negotiate alone the sign-in procedures administered by unfriendly white poll
workers, before being allowed to ask that the assistor be allowed to help.® All too often,
when the voter said he or she needed assistance the white poll worker would proceed to
help the voter, and not give the voter a chance to ask for the assistor the voter wanted; the
voter did not know if the poll worker cast the ballot as the voter desired, and had no
confidence that the ballot was cast correctly.

Moreover, racial discrimination in the polls is not limited to African Americans,
and is not limited to the South. On November 2, 1999, in the City of Hamtramck,
Michigan, the qualifications of more than 40 voters were challenged on grounds that they
were not citizens. They were challenged by members of a group known as Citizens for a
Better Hamtramck (CCBH), organized to keep elections pure. As described in the
Consent Order and Decree in United States v. City of Hamtramck, Civil Action No. 00-
73541 (E.D. Mich, Aug 7, 2000),

6. ...Some voters were challenged before they signed their applications to
vote. Other voters were challenged after they had signed their applications and
their names had been announced. The challenged voters had dark skin and
distinctly Arabic names, such as Mohamed, Ahmed, and Ali. The challengers did
not appear to possess or consult any papers or lists to determine whom to
challenge.

7. Once challenged, the city election inspectors required the challenged
voters to swear that they were American citizens before permitting them to vote.
Voters who were not challenged were not required to do so. The city election
inspectors did not evaluate the propriety of merit of the challenges. Some dark-
skinned voters produced their American passports to identify themselves to
election officials. Nevertheless, these persons were challenged by CCBH, and the
election inspectors required them to take a citizenship oath as a prerequisite to

% Alter the Voling Rights Act enabled African Americans in the Deep South Lo register (o vote, it became
common for civil rights workers and local Alrican American residents to drive the new voters (o the polls
and to give assistance to thosc who nceded it. This was a natural outgrowth of the organizing required
during the civil rights movement to achieve voter registration for black people. It provided
transportation—many people did not have cars—and gave conlidence and protection (o these newly
enfranchised voters at the polling places [rom which they had so recently been excluded by while poll
workers and voters who did not want them there. This tradition of “hauling” voters to the polls and giving
assistance to voters who need it continues today, especially in many rural areas.
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voting. No white voters were challenged for citizenship. No white voters were
required to take a citizenship oath prior to voting.

at p. 4.

The consent decree also states that city officials were apprised of the incidents,
that they consulted with state election officials who were present in Hamtramck on
election day, but neither the state nor the city election officials prevented the baseless
challenges from continuing. It was claimed that other Arab-American citizens may have
heard about the incidents and decided not to go to the polls to vote that day.

Federal observers witnessed clear discrimination against langnage minority group
members at the polls.

Besides discriminatory treatment of citizens based on race, citizens who speak
English poorly, or not at all, have faced obstacles to voter registration and voting. In
1975 Congress took note of discrimination against people who have only a limited ability
to speak English. For them, printing or providing information only in English as
effective as a literacy test in keeping them from registering to vote or casting an effective
ballot. Such disenfranchisement was outlawed when the Voting Rights Act was amended
and expanded in 1975. The terms of Section 4 of the Act, containing the formula for
applying special coverage to counties, were changed to include among prohibited tests
and devices,

[TThe practice or requirement by which any State or political subdivision provided
any registration or voting notices, forms, instructions, assistance or other material
or information relating to the electoral process, including ballots, only in the
English language, where the Director of the Census determines that more than
five per centum of the citizens of voting age residing in such State or political
subdivision are members of a single language minority.

42 U.S.C. § 1973b(£)(3). Language minorities are defined in the Voting Rights Act as
American Indian, Asian American, Alaskan Natives, and people of Spanish heritage. 42
U.S.C. § 19731(c)(3). Political subdivisions as defined in the Act usually are counties.
42US.C. §19731(c)(2)”

The 1975 amendments to the Act required that when the newly covered
jurisdiction

...provides any registration or voting notices, forms, instructions, assistance, or
other materials or information relating to the electoral process, including ballots,
it shall provide them in the language of the applicable language minority group as
well as in the English language...

" The jurisdictions subject (o the special provisions of the Voling Rights Act arc listed in the Appendix o
28 U.S.C. Part 51.
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42US.C. § 1973b(H)(4)*

Counties in Arizona, New Mexico and Utah were certified for federal examiners,
and federal observers were assigned to document the extent to which the English
language was used in areas where many of the voters spoke Native American languages
but understood English only marginally. Similarly, federal observers have been assigned
to polling places in Spanish language areas of Arizona, Texas, New Jersey and New York
City, and Chinese language areas of New York City, and San Francisco and Oakland,
California.” In all these areas minority language citizens were allowed to register to vote,
but the use of the English language instead of the voters’ first language prevented them
from understanding the voting instructions and the ballot. Polling place workers either
were not able to speak the language of the voters, or if they could, were not trained to
translate the documents and procedures into the language of the voters. By the 1990s
federal observers were assigned to monitor discrimination against language minority
group members in numbers equal to the federal observers assigned to monitor non-
language racial discrimination.'”

The need for the language minority provisions of the Voting Right Act continues
to be demonstrated in areas of the country where English is not persons’ primary
language. Normally one would assume that polling place workers would be chosen from
the population where the polling place is located, and that they would speak another
language in addition to English with the same frequency as the voters. In many
instances, however, this did not happen. For example, in ethnically changing
neighborhoods in New York City, the choices of the political party apparatus resulted in
the repeated appointment of English-speaking poll workers where a large portion of the
new voters in a precinct were Spanish-speaking Puerto Ricans. In Passaic, New Jersey,
English-speaking poll workers were unable to find the names of Spanish-speaking voters

¥ A parallel requirement was added in Section 203 of the Voting Rights Act in 1975 for counties
determined by dillerent formula. 42 U.S.C. § 1973aa-1a. Section 203 of the Act does not include the
other special provisions of Section 4, such as the preclearance, federal examiner and federal observer
provisions. Lawsuits under Scction 203 must be brought before a threc-judge court. As a result of
amendments since 1975, coverage under Section 203 now applies to counties that have more than 5 percent
of voting age citizens who are members of a single language minority and are limited-English proficient;
have more than 10,000 voling age citizens who are members of a single language minority and are limited-
English proficicent; or have a part of an Indian reservation, and more than 3 percent of the American Indian
or Alaska Native voting agc citizens arc members of a single language minority and arc limited-English
proficient; and the illiteracy rate of the language minority group citizens is higher than the national
illiteracy rate. 42 U.S.C. § 1973aa-1(a)(2). The countics covered under the language minority provisions
of Scctions 4 and 203 arc listed in the Appendix to 28 U.S.C. Part 33.

? Counties in Arizona, New York and Texas were certified by the U.S. Attomey General. Counties in
California, New Mexico and Utah were certified by federal district courts under Section 3(c) of the Act, 42
U.S.C. § 1973a(c). Section 3(c) provides [or certilication in a lawsuit brought “under any statute to enforce
the voling guarantces of the fourteenth or fiftcenth amendment... (1) as part of any iterlocutory order...or
(2) as part of any final judgment if the court finds that violations of the fourteenth or fifteenth amendment
Jjustifying equitable relief have occurred...”

'" From 1990 through 2000, there were 2,449 federal obscrvers assigned (o clections in the states of the
Decep South, very few of which involved discrimination against language minority group members, and
there were 2,215 federal observers assigned to monitor elections in other areas of the country, most of
which involved discrimination against language minority group members. See Appendix B.
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in the polls books because the poll workers did not know that the voters’ family name
traditionally was the second of three names they used. Some voters were denied the
ballot because they identified their street name according to common Spanish usage
rather than the formal English name.'" In Texas and Southern Arizona polling places
Hispanic voters were admonished not to use Spanish when talking in the polling places
and when giving assistance to voters who needed help when voting. Moreover, the
citizenship of Hispanic voters was questioned at the polls, with voters being required to
somehow provide on-the-spot evidence of their citizenship before being given a ballot;
such evidence was not required of Anglo voters."”

Evidence of other kinds of discriminatory behavior of polling place workers and
others toward Spanish language voters inside the polls is provided in the reports of the
Independent Elections Monitor appointed in September 2000 by the court in a consent
decree in United States v. Passaic City, New Jersey, and Passaic County, New Jersey,
Civil Action No. 99-2544 (NHP) (D.N.J., Sep. 5, 2000)(three-judge court).

At P.S. 6, observers called to report that the challenger was making racist remarks
about Hispanics. At the Ukrainian school, challengers became very aggressive
and were yelling at voters, stating that they did not live in the country and should
not vote. Ironically, many of these challenged voters were off-duty Passaic City
police officers. Angel Casabona, Jr. was one such challenged police officer who
avoided confrontation and properly came to Passaic City Hall to have his voting
status clarified. Escorted by the City Clerk and investigators from the
prosecutor’s office, Mr. Casabona reentered the polling site and was permitted to
exercise his vote. The brazen challenger was reprimanded and board workers
were reminded that challengers should not be interacting with voters.

Walter F. Timpone, Office of the Election Monitor, Fifth Report, June 15, 2001, pgs. 3-4.

The most disturbing incident of the [June 26, 2001 municipal primary
election] occurred at the polling place at St. Mary’s School in Passaic. Someone
allegedly stole the flag from outside the polling place. The police were called.
An officer responded and caught the purported perpetrator. The Officer entered
the polling place and asked who had called the police. No one responded. The
officer barked comments in substance to the poll workers as follows, “Can’t you
read? What country do you come from?” When a municipal worker of Indian
origin came to see what the problem was, the officer then asked, “And what
country do you come from?” When a Latino federal observer tried to explain the

" Mail addressed to streets using the Spanish nickname was delivered because the postal personnel were
Tamiliar with the local Spanish language usages, as Lhe poll workers were not.

12 Anglo candidatcs compiled lists of Hispanic voters™ names for their poll walchers o challenge at the
polls on the ground that the voters were not citizens. United States citizenship is required by cvery state as
a qualification to register to vote in state and federal elections. But in order to avoid discriminatory
treatment of voters at the polls and disrupting the polling places with election-day challenges, persons who,
before an election, have evidence that a registered voter is not a U.S. citizen should be required to present
that information (o the voler registrar, and (o desist from intcrposing challenges at the polls (o voters whosc
qualifications have been upheld by the register.
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dictates of the consent decree, the officer asked for credentials. When the
observer showed his credentials, the officer found them inadequate because they
lacked a picture and detained the observer. The Officer told the observer, “I could
arrest you for this.” Upon being alerted to the controversy, T asked investigators
from the Passaic County Prosecutors Office and Deputy Chief of the Passaic
County Police Department to intercede. When a Sergeant from the Passaic Police
department responded at the scene and learned what had happened, he apologized
to the federal observer and told him he thought some sensitivity training might be
in order for the officer. Notably, this discriminatory behavior took place in a city
where the Latino population is at 62%. Intolerance in the city is still existent and
hiding under color of official right.

Walter F. Timpone, Office of the Election Monitor, Sixth Report, July 27, 2001, pp. 6-7.

The use of English rather than Chinese in polling places in Chinese
neighborhoods of San Francisco and Oakland (Alameda County), California, and New
York City left voters confused about procedures, and ignorant of ballot propositions and
contested offices. As was noted in the Settlement Agreement and Order in United Staies
v. Alameda County, California, C95 1266 (N.D. Cal, Jan 22, 1996)(three-judge court),

According to the 1990 Census, the population of Alameda County
includes 68,184 Chinese Americans and 30,120 Chinese American citizens of
voting age. The 1990 Census reports that 11,394 persons, or 37.83 percent of the
Chinese citizen voting age population in Alameda County, and 1.3 percent of the
total citizen voting age population in Alameda County do not speak English well
enough to participate effectively in English language elections. Thus, over 11,000
Chinese American citizens in Alameda County cannot function effectively in the
electoral process except in the Chinese language.

atp. 4.

Problems were compounded in Native American areas of Arizona, New Mexico
and Utah. The problems faced by Native Americans in these areas are illustrated in
Cibola County, New Mexico, which contains the Ramah Chapter of the Navajo
Reservation and the Acoma and Laguna Pueblos. The Stipulation and Order in United
States v. Cibola County, New Mexico, No. Civ 93 1134 LH/LFG, (D.N.M., Apr 21,
1994)(three-judge court), states that,

5. According to the 1990 Census, 57.8 percent of the Navajo voting age
population and 18.1 percent of the Pueblo voting age population in Cibola County
do not speak English well enough to participate effectively in English language
elections. Thus, a significant proportion of the Native American population of
Cibola County, and a significant majority of Navajos, cannot function in the
electoral process except in the Navajo or Keresan languages.
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6. The Navajo and Keres populations of Cibola County live in
circumstances of significant isolation from the non-Native American population
of the county. Cibola County is unusually large in physical terms, and covers a
geographic area roughly the size of the State of Connecticut. Over four-fifths of
the non-Native American population lives clustered within or near the adjacent
incorporated communities of Grants and Milan, close to the county courthouse.
The Acoma and Laguna population centers are between 25 and 50 miles away
from Grants, the county seat, while the Ramah Chapter House is approximately
50 miles from Grants. The isolation of the Native American population of Cibola
County burdens their access to the franchise.

8. Native American citizens living within Cibola County, suffer from a
history of discrimination touching their right to register, to vote, and otherwise to
participate in the political process. Until 1948, Native American citizens of New
Mexico were not permitted to vote in state and local elections. Trujillo. V.
Garley, C.A. No. 1350 (D.N.M., August 11, 1948). Tn 1984, the court in Sanchez
v. King, C.A. No. 82-0067-M (D.N.M. 1984) held that the New Mexico state
legislative redistricting plan discriminated against Native Americans.

9. The level of political participation by Native American citizens of
Cibola County is depressed. Voter registration rates in the predominantly Native
American precincts have been less than half the rate in non-Native American
precincts, and Native Americans are affected disproportionately by voter purge
procedures. Although Native Americans comprise over 38 percent of the county
population, fewer than eight percent of all absentee ballots have been from the
predominantly Native American precincts. There is a need for election
information in the Navajo and Keresan languages, and a need for publicity
concerning all phases of the election process for voters in Ramah, Acoma and
Laguna. The rate of participation by Native Americans on such issues is less than
one third of the participation rate among non-Native Americans. There is a need
for polling places staffed with trained translators conveniently situated for the
Native American population.

at pages 5-7.

The remedy for this unlawful disparity is complicated by the facts that (1) the
Navajo and Pueblo languages are oral, not written, and (2) there are no equivalent terms
in the Navajo and Pueblo languages for many words and phrases in the election process.

Native American polling place workers in reservation precincts faced a more
difficult task than white poll workers in getting to the training session for poll workers
that were held many miles away in county seats where most white people lived. At the
training sessions Native American poll workers were given little or no instruction about
how to translate ballots and propositions, and many of their attempts to do so on election
day resulted in the most rudimentary references. For example, poll workers assisting
voters at the polls would refer to the office of secretary of state as someone who works in
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the state capitol, and bond levies for education were said simply to be increases in taxes.
Many times the Native American poll workers found it so difficult to figure out how to
explain items on the ballot they just instructed the voters to skip the offices or
propositions. Moreover, Native American voters who had been purged from the voter
rolls because they failed to respond to written notices they either did not receive'” or did
not understand, were turned away from the polls with no explanation of why they were
not able to vote, and were given no opportunity to re-register there.'*

Pre-election investigation can pinpoint where federal observers should be assigned.

The task of assuring compliance by polling place workers with appropriate
polling place procedures requires (1) knowledge of what is happening in the polling
places, and (2) the authority to correct actions that are in violation of the prescribed
procedures. For over 35 years DOJ has been determining, before each election, what will
happen in specific polling places in particular counties in states far from Washington,
D.C. Based on this information DOJ determined at which polling places discriminatory
activity would take place, and the exact number of federal observers needed at each
particular polling place, from among the hundreds of counties in the 16 states that are
fully or partially covered under Section 4 of the Voting Rights Act, '* and the 10
additional jurisdictions in other states that have been and remain certified by courts under
Section 3 of the Act.™®

This DOJ effort, known as a pre-election survey, is conducted by the Voting
Section of DOJ’s Civil Rights Division. Pre-election surveys began right after the Voting
Rights Act was enacted, as a tool for determining where and how many federal observers
would need to be assigned under Section 8 of the Voting Rights Act. Through the years

13 Residences on the Navajo reservation often are miles apart, with no paved roads, and many homes have
no telephones. It is not unusual for reservation residents to pick up their mail periodically at a store or
other place [ar [rom their homes.

! Voters were confused because they voted in tribal clections without problem, and were not told, for
cxample, that under statc law they had been purged from the county voter rolls becaunse they did not vote
with some particular frequency and in particular elections, such as every two or four years in general
elections. To add to the confusion, in many areas the tribal elections and the state elections were held on
diflerent dates bul at the same locations. Prior (o the National Voter Registration Act, 42 U.S.C. § 1973gg
cl seq., voler regisiration in many countics in Indian country was conducted in the county scat. far from
rescrvation housing, until, in some instances, litigation required that deputy registrars be made available at
reservation sites, and that voter purge procedures be modified to allow fair notice to Native American
volers. United States v. Stale of Arizona, CIV 88-1989 PHX EHC (D. Ariz.. May 22, 1989). pgs. 6-11; First
Amended Consent Decree, Jan. 3, 1994, pgs. 5-10.

'* Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina and Texas are fully covered
under the Voting Rights Act’s special provisions by the formula in Section 4 of the Act, 42 U.S.C. § 1973b.
One or more counties are specially covered under Section 4 in California, Florida, Michigan, New
Hampshire, New York. North Carolina, South Dakota and Virginia. All jurisdictions covered under
Scction 4 of the Act arc listed in the Appendix to 28 CFR Part 53.

'® Certification under Section 3(a) of the Voting Rights Act, 42 U.S.C. § 1973b(a), is for a particular term
as defined by the court. Certification by the U.S. Auorney General under Scetion 6 of the Voting Rights
Act, 42 U.S.C. § 19731, is for an unlimited time. Jurisdictions certificd under Scction 6 can scck to have
their certification terminated under Scction 13 of the Voling Rights Act. 42 U.S.C. § 1973k. Appendix D is
a list of the jurisdictions that have been certified for examiners by court order under Section 3(a) of the Act.
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the pre-election surveys have remained relatively unchanged for determining where
racially diseriminatory actions (as contrasted with language-based difficulties) would
occur in the polling places of the Deep South. This process is instructive on a broad level
because it can be used, with variations, by states throughout the country to determine,
prior to election day, where problems will occur on election day in polling places across
the state.

The DOJ focus during the pre-election surveys is to find circumstances that are
likely to lead to actions that will disadvantage voters in the polls on election day. To
allow black voters to vote without interference in the South, the Voting Section focuses
on counties where black candidates are facing white candidates. Those are the
circumstances where experience has shown that polling place workers are more apt to
take actions that deprive African American of their right to vote. Moreover, the
inclination of polling place workers to take discriminatory action against African
American voters is more likely when the black candidates have a real chance of beating
white opponents. (For concerns about other kinds of problems at the polls, the pre-
election survey would focus on the facts and antipathies relating to those problems.)

The surveys consist of two rounds of telephone calls and a field investigation.
The first round of phone calls begins about six weeks before the election, which is a time
when candidate qualifying has been completed and campaigning has been in progress.
The Voting Section contacts the election director in each county where the minority
population is about 20% or more, since a relatively small but concentrated portion of a
county’s population can be a significant proportion of a single election district in a
county. The Voting Section determines a number of facts from each county election
official they contact, including the name and race of the candidates, the office each is
contesting, which candidates are incumbents, the county’s procedures for appointing
polling place workers, and the county’s procedures for responding to problems that arise
on election day. The second round of telephone calls is made to at least two African
American people in each county who are familiar with the way elections have been
conducted in the county during recent elections, who know who the candidates are and
how the candidates have been conducting their campaigns, and who are knowledgeable
about relationships between the races in the county and whether there have been any
recent racial incidents in the county.

Voting Section attorneys then travel to the counties where the facts from the two
rounds of telephone calls indicate that the assignment of federal observers is needed
because poll workers will make it difficult for black voters to cast their ballots for the
candidates of their choice. The attorneys interview the county election officials, the
county sheriff (or chief of police, if a city election is in issue), African American county
residents, including people associated with community and civil rights organizations, and
candidates. The attorneys relay their information and their recommendation as to
whether federal observers should be assigned for the election, and, if so, number and
placement of federal observers that will be needed on election day, to a Voting Section
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supervisor who coordinates the survey. " The polling places that are selected for the
assignment of observers are (1) those at which the facts show that African American
voters are likely to be victimized on election day, where (2) the county has no effective
way to either know what is happening in the polls, or for responding to problems that
occur at the polls, or both.

During the pre-election surveys the Voting Section supervising attorney talks
frequently with the Voting Rights Coordinator at the Office of Personnel Management
(OPM) who recruits and supervises the people who serve as observers.'® Thus, OPM is
aware of the identity of the counties that are the subject of field investigations, and of the
recommendations of the attorneys for the assignment, numbers and poll location of
federal observers. Because of the ongoing coordination between the Voting Section and
OPM, the federal observers are chosen and are ready to depart for their assigned location
the moment a final decision is made by the Assistant Attorney General for Civil Rights as
to the numbers and placement of the observers.™

Information from federal observers is obtained quickly and effectively on election
day.

The pre-election process not only gives DOJ information it needs to determine
where and how many federal observers will be needed on election day, it puts DOJ
lawyers in contact with county election officials before the election, and the DOJ lawyers
inform the county officials of the problems that DOT has found out may occur in the
county’s polls on election day. This contact continues during the election, as the DOJ
lawyers provide the county election ofticials with information the lawyers get from the
observers.

" The Voting Section is headed by a chief and four deputy chiefs, There also are special counsels who are
senior attorneys assigned to perform particular duties. The pre-election work for a particular jurisdiction is
overseen by a depuly chief il the jurisdiction is a defendant in recent litigation. Otherwise. the pre-election
supervision is handled by the special litigation counsel for clections.

'¥ Federal observers arc assigned and supervised by the Office of Personnel Management. See 42 U.S.C. §
1973f. OPM centralized the observer program in the OPM office in Atlanta, Georgia, over the past several
years. Beginning in 2002 the program will be centralized in the OPM office in Denver, Colorado.

There is no standing group of people who are [ederal observers. Rather, the people chosen (o serve as
federal observers at a particular election are volunteers, usually from among the OPM nationwide staff
except when special abilities are required, such as Native American language ability. General training
sessions are held for observers and observer supervisors at selected sites during the vear. Oflen people will
volunieer (o serve as obscrvers in clection alter clection. but they arc not always available becausc of the
demands of their regular work assignments and prior obligations. Becausc of the need to recruit obscrvers
for each election, and the logistical requirements of transportation (airplane tickets, rental car) and lodging,
the OPM coordinator and the Voting Section supervising attorney are in contact throughout the year to
discuss observer needs in upcoming elections.
¥1ra county for which federal obscrvers is recommended has not been certificd yet for federal examiners,
a scparate recommendation for certification of the county is made to the U.S. Attorney General, and a
certification form is prepared for the U.S. Attorney General s signature. Also, because certifications are
effective upon publication in the Federal Register, 42 U.S.C. § 1973b(b), arrangements are made for
publication as soon as possible afler the U.S. Autorney General signs (he certilication. Similar
arrangements arc made by OPM which must publish in the Federal Register a location for an cxaminer’s
office. 42 U.S.C. § 1973e(a).
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The observers are briefed by DOT attorneys and the observer captain on the day
before the election. The observers get to their assigned polling place one-half hour
before the poll opens, and usually will remain until the last person leaves the poll. They
have pre-printed forms on which to record the activity in the polls. Observers usually
also attend the ballot count and record the number of votes received by each candidate.

During election day an observer supervisor makes repeated visits to the polling
places where federal observers are stationed, and remains in constant telephone contact
with the DOJ attorney who is in the county. This gives the DOJ attorney in the county a
constant flow of information throughout the day about activities that transpire inside the
polls.® When the federal observers inform the DOJ attorney of actions of polling place
officials that the attorney concludes are interfering with the voting rights of African
Americans, the DOJ attorney gives the facts to the local official in charge of the election,
which allows him or her to stop the discriminatory activity. Local officials also can use
this information after the election to take steps to prevent the incidents from happening
again.

Similar steps are taken on election day when federal observers are used to
determine compliance with the language minority provisions of the Voting Rights Act,
but normally the pre-election preparation is different. The inability or lack of desire of
poll workers to provide information to non-English speaking voters usually does not
depend on the identity of the candidates or the issues involved in a particular election.
Thus, the information obtained in one election will allow a determination of whether
federal observers will be needed in the next election.”*

The reports of these federal observers have their primary emphasis on the
language aspects of polling place procedures and the actions of polling place workers.
(The federal observers assigned to a particular polling place speak the minority language
that is used by the voters at that polling place.) It usually is not important that the
observers arrive at the opening of the polls, nor that they stay all day, since the goal is to
have the observers attend the polls for a sufficient length of time to witness a number of
minority language voters go through the voting process. This will give the observers
sufficient facts to allow the DOJ attorneys to analyze the county’s compliance with the
law.

We should emphasize that the federal observers do not interfere with the election
process. Their limited function, to pass along information to their OPM supervisors and

* In addition, the DQJ attorney in each county calls the supervising attorney often during the day: when the
polls open, and every hour alter that until it is clear that correct procedures are being followed at the polls
in that county, unless continuing problems and their resolution make it necessary 1o continue frequent
contact. This coordination between the supervising attorney and the attorney in the ficld begins on the day
before the election, and does not end until the attorney leaves the county to return to Washington, D.C., on
the day alter the clection or later.

2 Initial facts indicating possible violations of the Voting Rights Act most often come to DOT through
complaints by (clephone, by mail, or in conversation with DOJ attorneys, paralegals and analysts in the
performance of their routine duties.
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the DOJ attorneys, is in accord with the dictates of Section 8 of the Voting Rights Act, 42
U.S.C. § 1973f. The observers must not give instructions to poll workers, must not give
help to voters, and must not share their observations, judgments or opinions with
individuals in the polls. They are eyes and ears. They are paid witnesses.”

The federal observers’ reports allow Justice Department attorneys to require
counties to comply with their states’ rules.

In its enforcement of all federal civil rights laws the Department of Justice (DOJ)
attempts to obtain voluntary compliance from prospective defendants. This has been
especially true of the enforcement of the Voting Rights Act where the prospective
defendants are officials of state and local governments.

From the beginning of DOJ’s enforcement of the Voting Rights Act DOJ lawyers
personally conducted investigations in each county before examiners or observers were
assigned, regularly checked on the progress of examiners while voter registration was
conducted, and on election day a DOJ attorney was and continues to be present in each
county to which federal observers are assigned to obtain information from the observers
during election day, and debrief the observers immediately after the election. During
their presence in the counties the DOJ lawyers have continuing contact with county
officials, and give them the information the lawyers gain as part of their pre-election
investigation in the county, and from the federal observers. Those local officials, faced
with the immediate and continuing presence of DOJ lawyers, usually instruct the head
worker at the polling place to follow the appropriate procedures.

The federal observers inside the polling place witness the cessation of the
discriminatory action, or if the discriminatory action continues, the DOJ lawyer again
brings the information from the observers to the attention of the county election official
to get further corrective action. Thus, federal observers function both to gather evidence
of discriminatory activities in the polling place for future legal action, and for the
elimination of discriminatory actions on the spot. At times, the mere presence of federal
observers at the polls serves to inhibit the tendency of many polling place workers to take
discriminatory action against African American voters.

Court-ordered remedies require counties to do their job in the South.
Some compulsive action is needed when county election administrators do not

address outstanding problems in the polls, and do not follow proper election day
procedures. A primary reason for the mistreatment of African American voters was and

21t is of utmost importance that obscrvers stick to their rolc at the polls, because they are able (o be in the
polling placcs only by the authority of Scction 8 of the Voting Rights Act. 42 U.S.C. § 1973f. Statcs have
laws about who can enter the polls. Usually those individuals include poll workers, voters, voters”
assistors, peace officers when called, and candidates” or political parties’ poll watchers. Others will be
inside the polls in violation of law unless specifically authorized Lo be there by the appropriate local
clection official. Morcover, under Scction 8 of the Voting Rights Act the [ederal obscrvers arc able (o be in
the polls only to perform the tasks noted above.
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continues to be the failure of local election officials to appoint African Americans as
polling place workers. The evidence of mistreatment that this discriminatory policy had
on African American voters has provided a firm basis for court orders that required the
defendants to take specific steps to recruit and hire African Americans to work in the
polls. One good example of this result is the consent decree in United Siates v. Conecuh
County, Alabama, supra, which required the defendant political party executive
committees (responsible for nominating people to serve as poll workers) to “engage in
affirmative recruitment efforts aimed at ensuring that the pool of persons from which
nominations are made fully reflects the availability of all qualified persons in Conecuh
County who are interested in serving as election officials, without regard to their race or
color.” at pp. 3-4.

Those recruitment efforts were required to include encouraging candidates to
“seek out and propose for nomination black citizens,” and “sending notices to local
organizations comprised predominantly of black citizens...to advise them that the party
intends to nominate persons to serve as election officials and encourage them to have
interested persons notify the chairperson of the respective political party executive
committee of their willingness to serve as election officials,” at p. 4.

A 1993 consent order in United States v. Johnson County, Georgia, CV393-45
(S.D. Ga, Sept 14, 1993) stated that,

1. According to the 1990 Census, the total population in Johnson County
is 34 percent black and the total voting age population is 29.2 percent black.

7. Of the one hundred thirty one individuals who were employed by
Johnson County to serve as poll officials between 1988 and August 1992,
eighteen (14%) were black. There were no black poll workers during this period
at seven of the twelve polling places.

8. Only eight (12%) of the Sixty-six poll officials employed by Johnson
County for the July 21, 1992 primary election were black. There were no black
poll workers at eight of the twelve polling places.

9. Of the one hundred and six poll officials employed by Johnson County
for the November 3, 1992 general election, only sixteen (15%) were black. There
were no black poll workers at six of the twelve polling places.

10. No black person has ever served as a managing poll officer or

an assistant managing poll officer at any of the county’s
polling places.

At pages 2-3.

Included in the JoAnson County consent decree among the steps the defendant
county commission and supervisor of election must take to have African Americans fairly
represented among the polling place workers are, “sending written notices to local
organizations comprised predominantly of black citizens ...to advise them that the county
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intends to appoint black persons to serve as poll workers and poll managers;” and
“contacting black candidates and members of the political parties...to ascertain the
names, addresses and telephone numbers of black citizens who are qualified and
available to serve as poll officers.” Id. at 6. Tn addition, the defendants must publicize in
local newspapers, on radio, on television and on posters their policy of conducting
elections free of racial discrimination. They also must train the poll workers on how to
perform their duties in a racially nondiscriminatory manner, and, with specificity, on how
to deal with voters who need assistance.

Even with the specific steps set out in the 15 page Johnson County consent
decree, the reports of federal observers showed that African American citizens of the
Johnson County were continuing to be excluded from among the ranks of those appointed
to work at the polls because the supervisor of elections did not adhere to the terms of the
decree. After further discussions between the county and DOJ, in lieu of DOJ pursuing
contempt of court proceedings the county appointed a biracial committee formed of
county residents to perform the preliminary poll worker recruitment and nomination
functions previously performed by the election supervisor, leaving her with her statutory
duty of formally appointing the poll workers. (This change in practice was reviewed and
precleared under Section 5 of the Voting Rights Act, 42 U.S.C. 1973¢.) As aresult,
African Americans were fairly appointed among those who worked at the polls, and
discrimination against African American voters at the polls abated in Johnson County,
Georgia.

Both the Conecuh Couniy and Johnson (ounty cases show how information
gathered by observers can serve as the evidentiary basis for litigation, how particular
individuals at the county level can persist in discriminatory procedures in spite of state
law and federal litigation, and how the identity and training of the people working inside
the polling places is of primary importance in eliminating injustice from the polls. It
should be remembered that in both instances the DOJ lawyers first shared their
information with state and local election officials in an attempt to allow those officials to
eliminate the discriminatory treatment of voters. These efforts provided the election
officials with something they could obtain by themselves, but did not: information about
what went wrong in their polls. The need for the resulting litigation demonstrated that
those officials were not willing to stop the discriminatory conduct.

Court-ordered remedies require counties to do their jobs for language minorities.

Even after the Voting Rights Act was amended in 1975 to require that areas
designated under a formula must provide information and ballots in languages other than
English, inadequate training of polling place workers continued to disadvantage minority
language voters. The reports of federal observers gave the attorneys from the Department
of Justice the information they needed to prove to county officials that violations of the
Voting Rights Act had occurred, and to obtain consent decrees that set out specific steps
that the counties would take to effectively provide and translate election information to
Native American citizens.
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Most of the consent decrees to cure discriminatory actions in Indian country under
the language minority provisions of Section 203 of the Voting Rights Act, 42U.S.C. §
1973aa-1a, were lengthy and set out in detail the procedures that election officials had to
follow for voter education, voter registration, translation and balloting.23 Tt is significant
that the great majority of the provisions in the consent decrees focused on the counties’
administrative responsibilities, including hiring additional county personnel, to try to give
Native American voters equivalent access to information about an election and voting
procedures as white people got as a matter of course, since all information was provided
in English and in areas near the county seats.

Thus, the Stipulation and Order in United States v. Cibola County, New Mexico,
No. Civ 93 1134 LH/LFG, (D.N.M., Apr. 21, 1994)(three-judge court), is 44 pages long,
33 pages of which is a Native American Election Information Program. This program
provides that, “Cibola County shall employ at least three Native American Voting Rights
Coordinators who will coordinate the Native American Election Information Program in
Cibola County...” These coordinators have to be bilingual in either Navajo or Keres and
English, they are to be hired only after the county consults with the tribes, they are to be
trained in all aspects of the election process, they are to attend and make presentations at
chapter and tribal council meetings, and perform numerous, specifically described
functions that would provide election information to the Native American citizens of
Cibola County.

It was and remains difficult, however, to compel obdurate county clerks and other
county election administrators to perform the myriad election-connected functions in a
way that meets the requirements of the court orders > These cases argue persuasively
for continuing the practice of seeking lengthy, detailed court orders that can be enforced
through contempt proceedings.

* For cxample, the Conscnt Agreement is 36 pages long in United States v. Socorro County, New Mexico,
Civil Action No. 93-1244-JP (D.N.M. Apr. 13, 1994) (three-judge court); in United States v. State of
New Mexico and Sandoval County, New Mexice, Civil Action 88-1437-SC (D.N.M. Mar. 28, 1990) (thrce-
judge court), is 12 pages long, and the accompanying Native American Election Information Program filed
on April 30, 1990, is 24 pages long; the First Amended Settlement and Order in United Srates v. San Juan
County, Utah, Civil Action No. C-83-1287 (D. Utah, Aug. 24. 1990) (three-judge court), is 21 pages:
the First Amended Consent Decree and Order in United States v. McKinley County, New Mexico, Civil
Action No. 86-0028-M (D.N.M., Jul. 20, 1990) (three-judge court), is 23 pages; and the Consent
Decree in United States v. State of Arizona, CIV 88-1989 PHX EHC (D. Ariz, May 22, 1989), affecting
Apache and Navajo Counties, is 24 pages, while the First Amended Consent Decree in that case (Jan. 3,
1994) is 28 pages long.

24 A letter of understanding was developed between DOT and San Juan County, New Mexico, which
required the county to adopt a manual of procedures to comply with the language minority requirements of
the Voling Rights Acl. The manual would become final alter review and concurrence by DOJ. Changes in
the procedures would beeome ceffective upon the concurrence of DOJ. Letters ol understanding have not
been widely used by DOJ in its Voting Rights Act enforcement. The letters have the advantage of getting a
[ast remedy and avoiding the uncertaintes of litigation. The main disadvantage of using a letter o
undcrstanding is the inability to scck contempt of court sanctions if the county docs not follow the steps in
the letter or the county’s manual of procedures. If the actions that the county fails to take are significant, a
legal action would need to be filed at that time, prolonging the time for obtaining a remedy.
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An alternative approach was taken in a consent decree between DOJ and
Bernalillo County, New Mexico, where the court order was accompanied by a manual of
procedures to comply with the language minority requirements of the Voting Rights Act.
United States v. Bernalillo County, New Mexico, CV-98-156 BB/LCS (D.N.M. Apr 27,
1998). The consent decree required that the county hire a native language coordinator
who is bilingual in Navajo and English, and specifically noted that, “The primary
responsibility of the [native language coordinator], a full-time employee of Bemalillo
County, shall be to carry out the county’s Navajo language election procedures, publicity
and assistance, including assisting the county to carry out the procedures in the
manual...” at p. 4. The consent decree also required the county to establish a travel,
supply, and telephone call budget for the native language coordinator, and subjected the
county to the preclearance provision in Section 3(c) of the Voting Rights Act, 42 U.S.C.
§ 1973a(c), which allows the county to make changes in the manual and for DOJ to
review those changes to determine that they are nondiscriminatory before they can be
implemented. This approach has the benefit of allowing the county to tailor its
administrative procedures to its particular personnel and office situation, and of allowing
practical changes to be made in the administrative procedures when necessary without
having to request the three-judge court for an amendment to the court order.

Conclusion.

The federal observer provision of the Voting Rights Act continues to be
extraordinarily effective in allowing the United States Department of Justice to enforce
the Voting Rights Act. That provision should be extended.

The federal examiner provisions of the Voting Rights Act have accomplished
their goal of allowing African American voter access to the voter rolls in areas where
official resistance kept them from becoming registered voters. Those provisions have
done their job and should be eliminated, especially insofar as they are prerequisites for
the assignment of federal observers.

The federal observer provision of the Voting Rights Act performs an effective law
enforcement function as it is written and applied. That provision should not be altered.
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APPENDIX A

NUMBER OF PERSONS LISTED BY FEDERAL EXAMINERS
UNDER SECTION 7 OF THE VOTING RIGHTS ACT, 42 U.S.C. 1973¢
1965 - 2000

Total Non-white White

People People People
State Listed Listed Listed
Alabama® 66,539 61,239 5,300
Georgia®’ 3,557 3,541 16
Louisiana®® 26,978 25,136 1.842
Mississippi® 70,448 67,685 2,763
South Carolina™ 4,654 4.638 16
Total 172,176 162,239 9,937

* This information is extracted from the Semiannual Report of Cumulative Totals on Voting Rights
Examining as of December 31, 2000, Prepared by the OLfice of Worklorce Information, Office of Merit
Systems Oversight and Effectivencss, U.S. Office of Personnel Management, Washington, D.C. 20413,
* people were listed in Autauga, Dallas, Elmore, Greene, Hale, Jefferson, Lowndes, Marengo,
Montgomery, Perry, Sumier and Wilcox Counties.

" People were listed in Bulls, Lee, Screven and Terrell Counties.

* People were listed in Bossicr, Caddo, DeSolo, East Carroll, East Feliciana, Madison. Ouachita,
Plaqucmincs and West Feliciana Parishes.

* people were listed in Amite, Benton, Bolivar, Carroll, Claiborne, Clay, Coahoma, DeSoto, Forrest,
Franklin, Grenada, Hinds, Holmes, Humphreys, Issaquena, Jasper, Jelferson, Jellerson Davis, Joncs,
LcFlore, Madison, Marshall, Neshoba, Newton, Noxubee, Oktibbeha, Pearl River, Quitman, Rankin,
Sharkey, Simpson, Sun(lower, Tallahaichic. Walthall, Warren, Wilkenson. and Winston Countics.

* people were listed in Clarendon and Dorchester Counties.
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APPENDIX C

EXCERPTS FROM PLAINTIFF’S RESPONSE TO INERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS, United States v. Conecuh County,
Alabama, Civil Action No. 83-1201-H (S.D. Ala., Jun 12, 1984).

A white voter waiting in line to vote stated to white poll official John P. Bewley
that she was unable to obtain a yellow sample ballot distributed by the Alabama
Democratic Conference. The black voter standing next in line had such a ballot.
Mr. Bewley stated, “You ain’t [sic] of the right color.” During the same day, Mr.
Bewley stated to federal observer Riddle, “See, the niggers bring in these yellow
marked ballots. The nigger preachers run the niggers down here, you know.
They tell them how to vote. I don’t think that’s right.”

Poll officials instructed white registered voters to confirm their registration status
in the office of the Probate Judge. Black voters whose names were not on the list
were in each instance simply told that they could not vote, and were given no
instruction by poll officials. White voter Salter’s name did not appear on the list,
and Ms. Salter acknowledged that she resided in a rural precinct and not in box
11-1. Ms. Salter nevertheless was allowed to vote an unchallenged ballot directly
on the machine.

Pp. 8-9.

Ms. Lewis, who required assistance because of a vision problem, signed the poll
list and stated that she wished for her companion (unidentified) to provide
assistance in voting for her. White poll official Windham stated, “Can’t nobody
go in there with you.” After a pause, Mr. Windham stated to Ms. Lewis, “you can
fill out an affidavit and then she can go in with you. Can’t you [read]?” Mr.
Windham’s tone and manner were sufticiently abrasive that Ms. Lewis left the
voting place. Some moments later she was observed to remark to a companion,
who was trying to persuade her to make another attempt to vote, “I've done had
trouble with them twice before and I'm not begging them any more. I'm not
scared but I'm not begging anybody.” Ms. Lewis returned accompanied by Mr.
Richard Rabb, at that time the Chair of the Conecuh county Branch of the
Alabama Democratic Conference. Ms. Lewis was allowed to vote, and the poll
officials provided necessary assistance with the affidavit. Ms. Lewis remind very
upset and remarked, “Why couldn’t they have let me vote to begin with?”

Pp. 16-17.

Black voters at box 9-1 (Old Town) were told throughout the day of the October
12, 1982 special run-off election, that no more than two voters were allowed in
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the polling place at one time. This restriction was imposed on 30-35 occasions. In no
instance were white voters required to conform to this procedure, and the poll officials
allowed a many as five white voters in the polling place at a time.

Ms. Stacey enforced the limitation on the amount of time a voter could spend in the booth
in a random and discriminatory fashion. She enforced the limitation against black voters
more frequently than against white voters. During the last hour of voting the requirement
was applied exclusively against black persons. On at least two occasions she told black
voters that their time had elapsed when, in fact, it had not.

During the course of the day, poll officials addressed all black voters by their first names.
Older white voters were addressed by the courtesy titles of Mr. and Ms.

White poll official James Ellis initiated new procedures for assistance of black voters.
Without notice to any person, Mr. Ellis required assistors accompanying voters into the
polling place to remain 30 feet outside the polls until Mr. Ellis had finished interviewing
the voter and summoned the assistor.

Pp. 36-37.

P.40

Poll officials who assisted black voters did not read the ballot to the voters or otherwise
advice the voters of the contests and the candidates. They simply asked the voters, “Who
do you want to vote for?

Poll official Lois Stacey marked the ballot for a voter she was assisting in contests in
which the voter did not express a preference.

Poll officials frequently served as assistors without asking voters receiving assistance

who they wanted to assist them. On a number of occasions, poll officials serving as
assistors did not read the complete ballot to the voters.
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APPENDIX D

JURISTICTIONS CERTIFIED FOR FEDERAL EXAMINERS
UNDER SECTION 3(A) OF THE VOTING RIGHTS ACT AS OF 2000%

State Jurisdiction Term of certification
Tllinois Town of Cicero October 23, 2000 order, effective until December
31, 2005

Louisiana St. Landry Parish December 5, 1979 order, effective until further
order of the court

Michigan City of Hamtramck ~ August 7, 2000 order, effective until December 31,
2003

New Jersey  Passaic County Tune 2, 1999 order, effective until December 31,
2003

New Mexico Bemalillo County April 27, 1998 order, effective until June 30, 2003

Cibola County April 21, 1994 order, effective until April 21, 2004
(originally certified by December 17, 1984 order)

Sandoval County September 9, 1994 order, effective until at least September
9, 2004 (originally certified by December 17, 1984 order)

Socorro County April 11, 1994 order, effective until April 11, 2004
Utah San Juan County December 31, 1998 order, effective until December

31, 2002 (originally certified by January 11, 1984
order)

** Information obtained from Jurisdictions Cuprently Eligible for Federal Observers as a Result of Orders Under
Section 3(aj of the Voting Rights Act, United States Department of Justice, Civil Rights Division, Voting Section,
October 22, 2001.

32
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Mg CHABOT. Okay. Thank you. The gentleman’s time has ex-
pired.

The panel up here is bound by the same rule as the witness
panel is, and it’s a 5 minute rule, so we will each have 5 minutes
to ask questions at this time, and the Chair recognizes himself for
that purpose.

And the question I'm going to ask—TI’ll just go down the line and
let each of you deal with it.

And some of you have already touched on this in your testi-
monies obviously, but much of what we’re doing is setting a record
here, and so some repeating I think is probably good. It’s been sug-
gested in some of the written testimonies that the Federal Exam-
iner Program may no longer be necessary.

Mr. Weinberg’s written testimony further suggested that Con-
gress should amend section 8 to make certification for the deploy-
ment of Federal observers independent of Federal examiners.
Would each of you comment on the Federal Examiner and Observer
Program and why the assistance of Federal observers is still nec-
essary or not.

Ms. Randa?

Ms. RANDA. Thank you, Mr. Chairman. We play—we at OPM
play a very limited support role to the Department of Justice in
this program, and I have testified to the fact that the role of Exam-
iner has evolved over the years and changed. But beyond that, I
would think we would defer to the Department of Justice to make
any decisions about exactly what changes should be made in the
future.

Mr. CHABOT. Okay. Thank you. Ms. Pew?

Ms. PEW. I can speak to the Federal Observer Program and be-
lieve that it is well worth the time spent. It is my—those are my
eyes and ears inside the polling places. I have very limited exam-
iner contact. But I can speak to the Federal Observer Program,;
that it has been absolutely phenomenal. It’s been a great boon in
our county.

Mr. CHABOT. Thank you. Mr. Weinberg?

Mr. WEINBERG. Thank you. I mean I think Ms. Pew’s response
is somewhat indicative. She’s been intimately involved as a county
election official with the results of the work of the Federal observ-
ers, and has no knowledge of what the Federal examiners do.

And I think that’s not her fault. It’s because the Federal exam-
iners just don’t do much anymore. I think OPM, if we were being
candid in the back room, would say they have to maintain all these
lists of federally registered voters. They have to keep them current,
keep the addresses up. Mostly now, theyre removing people’s
names from those lists of federally registered voters, because
they’re dying.

Yet, the counties can’t take those voters off their voting rolls
without an okay from the Office of Personnel Management. I mean
I think to some extent it is now getting—what were protections are
now getting in the way of several functions, and I think they’re not
needed.

As far as the certification, and you know I think observers are
important. As far as how to get them into a county the first time,
I do think a certification procedure is important. I think it assures
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everyone that there is a need for this law enforcement function to
g0 on.

But as it stands now, the Attorney General has to personally
sign the certifications. I think that’s unnecessary. I think that func-
tion could be delegated to the Assistant Attorney General, much
the same way as the Assistant Attorney General has authority del-
egated to object to voting changes under section 5 of the act, and
I think that it could go on as a provision on its own.

I think it should.

Mr. CHABOT. Thank you. And my second question, Mr. Weinberg
and Ms. Randa, if you want to comment on it, you could as well.

How does the Department of Justice determine whether Federal
observers are necessary?

Mr. WEINBERG. There’s sort of two tracks on that. And, you
know, I must qualify everything I say by saying I haven’t been at
the Justice Department for almost 6 years. I don’t know what’s
changed and what’s not. I doubt that it has changed very much.

One track is where there’s an investigation before the election
that starts 6 weeks before an election, and is described in some de-
tail in my extended remarks. It’s an investigation. It starts out
with telephone calls to local officials, to minorities who are knowl-
edgeable in the area about election matters and devolves down to
field investigation by attorneys who relay information up to a cen-
tral person in the Voting Section of the Civil Rights Division, who
then combines the information; is talking with OPM; puts together
a memorandum setting out the facts for each site, and recom-
mending how many observers are needed.

So it’s a very intensive, a very detailed law enforcement inves-
tigation. That’s how it usually works in Southern areas. Where the
concern is with language minority provisions of the Voting Rights
Act, it’s a little bit different. There still is an investigation, but be-
cause the problems involved with violations of the Language Mi-
nority provisions of the Voting Rights Act usually are systemic and
do not depend on any particular election contest in a city, county,
or school district

Mr. CHABOT. Do you do that before each election?

Mr. WEINBERG. Yes.

Mr. CHABOT. Okay. Thank you.

Mr. WEINBERG. In the specially covered areas.

Mr. CHABOT. Okay.

Mr. WEINBERG. Yes.

Mr. CHABOT. Thank you. You can continue.

Mr. WEINBERG. Because of the language violations of the Lan-
guage Minority provisions usually are more systemic, an initial in-
vestigation is what’s needed. Usually, these days, there’s litigation
that results and a court certifies the county. So you have every-
thing you would have leading up to litigation, which is a lot of
work and a very intensive effort.

After that, the first election, however, the observers could be as-
signed again and again without repeated investigations. It’s the in-
formation really one gets out of the polling places for the language
minority coverage that would recommend going or not going again
to the next election.
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Mr. CHABOT. Okay. Thank you very much. My time has expired,
but, Ms. Randa, is there anything that you want to

Ms. RANDA. I would just confirm what Mr. Weinberg said that
our involvement is to coordinate on the number sent to each polling
site.

Mr. CHABOT. Okay. Thank you very much. My time has expired.

The Ranking Member of the overall Committee, Mr. Conyers, is
recognized for 5 minutes.

Mr. CoNYERS. Thank you, Chairman Chabot.

Three considerations. I start with Mr. Weinberg. There’s been
only one certification by the Attorney General to section 6, Titus
County, Texas. Does that mean a lot are coming through the courts
under section 3 or does it mean there need to be a lot more?

My second consideration—and I'll go over these again—is this
linkage between certification of observers and its validity.

And then finally, I had one of the witnesses tell me that Federal
observers are kept out of the polls by State law, so it’s frequently
hard for them to see anything that’s happening. It’s hard to be an
observer if you can’t get into the polls under State law.

Can you help put some of these things into context?

Mr. WEINBERG. I can help with some of them I think.

Taking the last one first, State law would keep most people out
of the polling places, but Federal observers get to in the polling
places because the Voting Rights Act lets them. It’s the authoriza-
tion of the Voting Rights Act that lets Federal observers in. Other-
wise, the Federal observers are like people off the street, and just
can’t walk into a polling place on Election Day.

As far as the certifications go, as I haven’t been involved in that,
I don’t know. I went onto the Justice Department website a couple
days ago to see if I could tell what’s been going on in the last few
years, and there have been a lot of court certifications it looks like
as a result of litigation under the Language Minority provisions of
the Voting Rights Act. And observers are being assigned to watch
elections in those areas.

I don’t know why there have been few, if any, certifications by
the Attorney General of counties.

Mr. CONYERS. Well, from everything I've been hearing, you know
we've got piles of complaints that come in. Unless all of them are
invalid, I mean this doesn’t add up, Mr. Weinberg.

Let me put it like this: Are attorneys who are Federal observers
precluded from coming into the voting booths?

Mr. WEINBERG. The Justice Department attorneys in most States
would be precluded from going into the polling places because
they’re neither registered voters there nor polling place officials.

The Federal observers, however, can go into polling place where
they’re assigned—any county jurisdiction that’s been certified.

Mr. CONYERS. Ms. Pew, do you or Ms. Randa, want to add any-
thing to this discussion.

Ms. PEw. I will add that in Arizona, observers, with prior ap-
proval, are welcome into our polling places. We ask that they sub-
mit something in writing to me by the Friday prior to the election,
so that I can send that to the poll workers.

Given that a lot of them are non-Native American, and then
poses a threat. We did have an incident in 2000 that prompted
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quite a chaotic sense in about 17 of our precincts, and, for that rea-
son, we began a political protocol that is mandatory for our observ-
ers.

Mr. CONYERS. Could you get a little outdated considering the
way the process is working now?

Ms. PEW. I can’t respond to that, because in our county the Re-
corder’s Office and the Elections Office are separate. The Recorder’s
Office maintains the voter rolls, as far as purging those, as Mr.
Weinberg has spoken to, so I can’t respond to that.

Mr. CHABOT. Ms. Randa?

Ms. RANDA. I wouldn’t want to hazard a conclusion about wheth-
er it should or how it should change, but I will confirm what Mr.
Weinberg said about there having been very little activity other
than removing names from the list of registered voters. So that
part of the role is what has evolved.

Mr. CoNYERS. Thank you, all. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. ScorT OF VIRGINIA. Thank you. Thank you, Mr. Chairman.

Mr. Weinberg, let me ask you a little more specifically, just from
a practical point of view, if a local civic organization suspects prob-
lems in a certain area, how do they get an observer into that area
now, and how would you propose changing that mechanism?

Mr. WEINBERG. Getting in touch with the Justice Department
about the need for Federal observers is the easiest thing on earth.
All you need to do is call. A telephone call will do it.

In fact, the Justice Department attorneys rely very, very greatly
on information and input from people who are in the counties,
whether they are victims or witnesses or just concerned citizens.

We always were open to those kinds of contacts. If somebody has
a particular problem in any county, we always encouraged to call
us, let us know what the concern is, and we will investigate.

If the investigation reveals facts that show violations of the Vot-
ing Rights Act and need for observers, the observers will be sent.

Now, in Virginia, there are no certified counties, so that whole
certification process we were talking about before, where there has
to be an investigation, and then a recommendation to the Attorney
General to sign a piece of—he actually signs a piece of paper that
says I hereby certify, and then that’s published in the Federal Reg-
ister before Federal observers can be assigned.

Mr. SCOTT OF VIRGINIA. And that’s the process now?

Mr. WEINBERG. Yes.

Mr. ScorT OF VIRGINIA. And are you proposing any change to
that process?

Mr. WEINBERG. Yes. I'm proposing that in my imagined the new
process there would be an investigation and the Assistant Attorney
General would agree to a recommendation and then sign a piece of
paper that says that Federal observers would be needed to watch
proceedings in the polling place in order to enforce the Voting
Rights Act.

Mr. Scort OF VIRGINIA. Now, how long does that certification
stay active?
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Mr. WEINBERG. Now, it stays active forever. A jurisdiction can
petition under section 13 of the Voting Rights Act to stop the Fed-
eral examiner appointment. I don’t think anybody ever has.

Mr. ScoTT OF VIRGINIA. Do the observers have any specific quali-
fications?

Mr. WEINBERG. Observers, by and large, OPM, as I understand
it tries to have observers be OPM personnel where that’s possible;
in some instances, where language minority voters are concerned,
there may not be sufficient numbers of OPM personnel who speak
that language, especially in Indian country. And so people from
other agencies are taken in.

But the Federal observers are personnel who are trained. There
are periodic trainings through the year, and then there are on-site
trainings that are specific and briefings of the observer before the
election.

Mr. ScorT OF VIRGINIA. If you didn’t have the observers, how
would you investigate complaints?

Mr. WEINBERG. When I started in the Justice Department, I was
law clerk in the summer of 1965. The Voting Rights Act passed in
early August, but we still had many lawsuits that were pending.
They were terribly cumbersome. Theyre very difficult to inves-
tigate. The records alone are very difficult to get, and I think the
Court, in South Carolina v. Katzenbach, which found the Voting
Rights Act special provisions constitutional, recognized how dif-
ficult it is to mount a standard garden variety lawsuit against vio-
lations of the Voting Rights Act.

So, absent the Federal observers, it would be terribly, terribly
difficult.

Mr. ScotT OF VIRGINIA. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I'd ask unanimous consent that the gentleman be given one addi-
tional minute, if he would yield to me for a moment?

Would the gentleman from Virginia yield to me?

Mr. SCOTT OF VIRGINIA. Yes.

Mr. CHABOT. Okay. I just wanted to follow up with one question,
Mr. Weinberg. What criteria would you envision for certification of
observers?

Mr. WEINBERG. I think the criteria would be that there is evi-
dence of probable violations of the Voting Rights Act. I mean I
don’t know that one needs much more.

The certification procedure now is just about that. It’'s—for exam-
iners. It’s not a detailed certification.

Mr. CHABOT. Okay.

Mr. WEINBERG. And I would think it shouldn’t—certainly not be
more detailed and possibly a little less. But it would be keyed to
possible violations of the Voting Rights Act.

Mr. ScoTT OF VIRGINIA. Well, Mr. Chairman.

Mr. CHABOT. I yield back.

Mr. ScoTT OF VIRGINIA. Reclaiming my time, when do they cer-
tify it now?

Mr. WEINBERG. They certify—now the certification is it’s nec-
essary to enforce the 14th and 15th amendments.

Mr. CHABOT. If the gentleman would yield? Isn’t it also or 20
written complaints?



57

Mr. WEINBERG. Yes. There’s an alternative that if you get 20
written complaints. That, however, triggers the Attorney General’s
consideration. And so it all devolves pretty much to the same point,
which is we in the Justice Department had to figure out that there
were violations of the law that were probable and usually were
happening and persuade the Attorney General of that.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

The gentleman from North Carolina, Mr. Watt, is recognized for
5 minutes.

Mr. WATT. Mr. Chairman, let me defer to Mr. Scott, if I can. I'm
trying to see whether there are any things I need to question
about.

Mr. CHABOT. Okay. All right. We'll just start from scratch here
then, and yield to the gentleman from Georgia. Mr. Scott is recog-
nized for 5 minutes, and then we’ll come back to Mr. Watt.

Mr. ScoTT OF GEORGIA. Thank you, Mr. Chairman.

Mr. Weinberg, I wanted just start for a moment with your sug-
gestion that we move away from the Federal examiners, because
I—given your history, you were there at the beginning. You under-
stand the whole make up and need for both examiners and observ-
ers. I'm not quite convinced, just from my own preliminary inves-
tigation of this that we may need to do away with examiners.

And your reason for saying we may need to modify or do away
with the examiners was that the link doesn’t exist. And I think
your meaning of the link that I got was your quote was that there
were no more hostile elected officials.

Can you elaborate on that, because there is still, in my esti-
mation, hostile elected officials in various pockets of the South,
and, a matter of fact, all across this nation. And if that is the link
that you think doesn’t exist, I am here to assure you that it does
still exist.

I'm always of the opinion that we move with and err on the side
of caution. In Georgia, for example, there are still 300,000 eligible
African-Americans that are unregistered to vote, and time after
time and case after case, we have documented hostility. Crosses are
still being burned. In some of these areas, voters are being inti-
mated.

So I'm very concerned about doing away with that, and especially
in view of the fact that the Federal examiners are used as the trig-
ger to determine whether or not to send these observers in. So how
do we replace that trigger? But would you mind elaborating on that
linkage?

Mr. WEINBERG. Sure. I'd be happy to.

I agree with you a hundred percent that there are hostile polling
place officials throughout the country, and that’s one of the reasons
that I think the Federal Observer provision is so important.

The link I was talking about is it was a specific link to newly
federally registered voters, as it existed between 1965 and 1972 in
the South. As the Voting Rights Act was constructed, the observers
were to watch specifically to see if those particular voters were
being hostilely treated in the polls. And the complaint structure of
the Federal examiners was as to complaints as to the mistreatment
of those newly enfranchised voters.
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The passage of time has taken care of many of those situations.
Certainly, some of those same areas are areas where Federal ob-
servers still would be assigned.

But it’s not because those African-American voters have just
been put on the roles by a Federal examiner. The problem is both
broader and deeper than that. And I think Federal observers are
necessary for that.

The Federal Examiner function for registering voters, however,
has been—it hasn’t been used in 30 years. There were a couple of
isolated instances of Federal registration in 1982 and 1993, but
apart from that, it hasn’t been used since the 1970’s, in some part
because of the success of the Voting Rights Act, but also because
of the enactment of new laws that make voter registration a lot
easier—the restrictive hours and locations that people were faced
with in the ’60’s. Now, you can register by mail.

So there are improvements in the voter registration process, and
it is the voter registration process and the maintenance of the
names of those people who were listed in 1965 to 1972 that the ex-
aminer provisions of the Voting Rights Act are geared to.

So it has nothing to do with the need for Federal observers to
get information on violations in the polling places—discrimination
against racial or language group members. That’s going on nation-
wide, and I think the observers are necessary for that.

Mr. ScoTrT OF GEORGIA. Mr. Weinberg, why are then—why was
the Federal Examiner certification a prerequisite for bringing in
the observers in the first place?

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question.

Mr. WEINBERG. All right. The Voting Rights Act after the Selma
to Montgomery March brought everything to a head in early 1965.
The big focus was on getting people registered to vote. It was—we
were talking total disenfranchisement. And so we needed to allow
people to get on the voting rolls, and the way that the Voting
Rights Act is constructed, if you read the sections 6 and 7, you’ll
see a very, very intricate pattern of getting people to—into the ex-
aminers, to list them, to turn the lists over, and this was a big deal
because you were taking a Federal employee, a Federal examiner,
and inserting that Federal examiner into what is a State and local
process, which is voter registration. The principles of federalism
were very, very strong, and this was an extraordinary remedy, the
first time ever in this country, that you had these Federal officials
coming in and just taking over, just taking over and without a
court order. It was just an administrative decision. In order to
make that administrative decision have the import that it needed
to insert those Federal people into the State function, the Voting
Rights Act drafters had the Attorney General personally sign a cer-
tification that this was necessary to enforce the 14th amendment
and 15th amendment.

And that’s how this came to be. The reason they’re linked is be-
cause the drafters then thought, well, we have all these newly en-
franchised voters coming into these terribly hostile polling places,
we can’t just let them wander in there. But what are we going to
do? They say, well, we'll have authorized Federal observers to
watch what happens and get the information back to the Attorney



59

General so the Justice Department could take action if it was need-
ed.

Mr. ScotT OF GEORGIA. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
from North Carolina, Mr. Watt, is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

Ms. Randa, when observers are sent out—have been sent out in
the past, has there a history of anybody complaining about the ob-
servers. And, if so, what do those complaints normally consist of
and who normally makes them?

Ms. RANDA. Any incidents or issues that come up during a given
exercise or observation would be put in the report and it is then
passed to Department of Justice, who maintains that and decides
whether to take any action on it.

We don’t actually maintain that information, historically, so I
couldn’t speak to the record on that. I know anecdotally, years ago,
there were sometimes issues getting access and getting friendly
treatment. But I don’t believe that’s been a problem in recent
years.

Mr. WATT. Mr. Weinberg, to some extent, what you are proposing
is constructing a new model for sending out observers, which I
think probably is a reasonably good idea. The prior model applied
that the observers to cover jurisdictions, select jurisdictions for
sending observers to; isn’t that right?

Mr. WEINBERG. Right. The observers in all the specially covered
jurisdictions.

Mr. WATT. Is there—in the construction of the new model that
you are proposing, if you were constructing a new model that didn’t
apply only to covered jurisdictions—it applied in some triggering
fashion that triggered based on complaints or suspicions, how
would you articulate what the standard would be? You said at one
point I think in your testimony that you thought maybe the ob-
server provisions ought to be applied nationally. But how would
you articulate the standards that you would use to trigger it?

Mr. WEINBERG. Yes. My idea would be to keep the Federal ob-
servers tied to the Voting Rights Act enforcement. And you would
need a finding by the Justice Department that the provisions of the
Voting Rights Act are being violated or actions are happening
which would constitute violations of the Voting Rights Act. You
need that finding before

Mr. WATT. Are being violated or—I mean it’s too late after
they've been violated. The election is taking place. So you'd—I
mean you’d have to be looking at some imminent danger.

We presumed under the old framework that there was imminent
danger because there was a history, and we know that there is
some imminent danger going forward, because people are engaging
in this—or appear to be engaging in some conduct. But I'm just try-
ing to figure out how you would articulate what the standard
would be for the Justice Department to trigger the observer provi-
sions?

Mr. WEINBERG. Yes. The law now talks about circumstances that
appear to be reasonably attributed to violations of the 14th and
15th amendments.
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All along, before a certification can be made and even now, before
Federal observers are assigned, the Justice Department makes a
determination that racial and language minority group members
are facing circumstances in the polling place that would violate the
Voting Rights Act. We get that information by conducting inves-
tigations, conducting interviews in the normal way one would in-
vestigate a possible violation of a Federal law.

When you reach that conclusion, you don’t have to have proof by
a preponderance of the evidence in a structured way that the viola-
tions have occurred. What you need is information that indicates
that those violations are occurring, and that’s basically what hap-
pens.

Mr. WATT. So it would be some kind of good faith determination
by the Justice Department that a violation of the 14th or 15th
amendment has or is about to occur?

Mr. WEINBERG. Right.

Mr. CHABOT. The gentleman’s——

Mr. WATT. May I ask unanimous consent for one additional
minute—

Mr. CHABOT. Without objection, so ordered.

Mr. WATT. —just to ask one additional question of Mr. Weinberg.

The reports of the observers—you testified you don’t think they
ought to be made public, published, unlike when we’re observing
elections in other countries.

What’s done with those reports now?

Mr. WEINBERG. Those reports are used by the Justice Depart-
ment attorneys to determine whether more legal action is needed,
if there’s already a lawsuit pending or if there’s no lawsuit, wheth-
er a legal action is needed. And I should say also that these reports
are not always kept from public view. Theyre—the redacted
versions have been released under the Freedom of Information Act.
I mean there are ways to see them. Often, they’re not all that illu-
minating since they're——

Mr. WATT. But wouldn’t it serve some deterrent effect for—to fu-
ture voting rights violations to publish the reports of the observers?

Mr. WEINBERG. Yes. I think the deterrent effect is in the legal
action by the Justice Department, and I think that’s been shown
to be very effective.

And since these reports often are also used if a court has cer-
tified a county, the report goes to the court. And the reports are
used in those instances to determine liability of the defendant or
the county and whether the relief has been adequate. So they are
in that sense used right away, and I think the deterrent effect is
really adequate the way it exists now.

Mr. CHABOT. The gentleman’s time has expired.

The Chair, in light of the fact that this is the ninth hearing in
this—on the Voting Rights Act and we have more to come at some
future point has been avoiding second rounds. However, the Chair
would like to ask one question. And it’s my understanding the
Ranking Member has an additional question as well, so I would
recognize myself for a minute.

And if T could, Ms. Pew, ask you a question, and this is again
establishing—one of our principal goals here is to establish a record
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in light of the fact that this may well be before the Supreme Court
some day.

Let me ask you what types of discrimination do minorities some-
times continue to experience in polling places that you’re aware of?

Ms. PEw. Well, it’s my experience that given the outline and the
guideline that was given to us in the consent decree that we've
complied with and continue to, even though it is now outdated and
we’re not made to do that, we continue to do that, and we’re not
seeing discrimination. We are—we’ve got a robust program that is
reaching out and based on the numbers of the voters that are in-
creasing, we're not seeing the discrimination.

Mr. CHABOT. Yeah. What were the discriminations based upon in
the consent decree that you——

Ms. PEw. They were based on denial. They weren’t able to read
the ballot. They weren’t able to understand the ballot. Things were
posted in the newspapers by statute, but they couldn’t understand
them, and that’s definitely a disadvantage to someone who is not
only maybe language non-speaking, but very language limited as
far as even in their cultural, their native language. They don’t read
Navajo a lot of them.

And so it is a verbal language. It is important that all of these
things be looked at. And I believe that given the outline we have
in the consent decree and the things that we’re still following that
it needs to continue.

Mr. CHABOT. Okay. All right. Thank you very much.

The gentleman from Michigan is recognized for two additional
minutes.

Mr. CONYERS. Thank you, Mr. Chairman.

Mr. Weinberg, you've noted that there haven’t been any com-
plaints regarding federally listed voters over the last 20 years. But
do we need new tools to deal with the sometimes large-scale purges
of eligible voters from the voting rolls? How do we keep voters on
the voter rolls if we eliminate examiners and observers—as I un-
derstand are only at the polls on election day.

Mr. WEINBERG. The Federal Observer provisions don’t address all
of the violations that could occur with regard to voter registration
and voting. It’s really—it really has to do with what happens inside
the polling places on election day. But the law certainly is adequate
as it stands to deal with other discriminatory actions and that
would include discriminatory purges of the rolls.

Mr. CONYERS. Who would do it?

Mr. WEINBERG. The Justice Department could do it.

Mr. CONYERS. But they wouldn’t have to be observers?

Mr. WEINBERG. No. No.

Mr. CoNYERS. They would be what kind of personnel?

Mr. WEINBERG. It would be investigations in the normal course
of business at the Justice Department, investigations by attorneys,
by the FBI. That’s how it works.

Mr. CoNYERS. Okay. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much, Mr. Conyers.

That concludes this hearing, and I want to thank the witnesses
again for their testimony. It has been very, very helpful.

If there’s no further business to come before this Committee,
we’re adjourned. Thank you.
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[Whereupon, at 2:03 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR. A REPRESENTATIVE
IN CONGRESS FROM THE STATE IF MICHIGAN AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION

Despite the optimistic tone struck by our witnesses and members of this Com-
mittee, racial and language minorities still face serious obstacles to equal participa-
tion in the electoral process. During every election cycle, my staff fields numerous
complaints involving election day mischief from around the country. While many
simply involve hardball campaign tactics, a troubling number cross the line into
questionable race politics that raises the issue of systematic suppression of the mi-
nority vote.

During the 2002 election, I referred a complaint to the Department of Justice con-
cerning fliers circulated in African-American areas of Baltimore, Maryland, that
were intended to confuse and suppress voter turnout in those communities. The flier
misstated the date of election day and implied that payment of overdue parking
tickets, moving violations and rents were qualifications for voting. Similarly, During
the 2003 Kentucky gubernatorial election, I referred a complaint to the Department
concerning reports that 59 precincts with significant African-American populations
had been targeted for vote challenges by local campaign officials.

These kind of tactics have been the target of injunctive relief by the Department
under provisions of the Voting Rights Act of 1957. For example, in 1990, the Depart-
ment sued over a so-called “ballot security” program in North Carolina, where post-
cards were mailed to African- American voters that were designed to discourage
them from coming to the polls by providing misinformation about the requirements
for voters. As a remedy to these allegations of voter intimidation, the parties en-
tered into a consent decree, but the damage was done, with the major African-Amer-
ican candidate losing a close election./1/

The failure of the 1957 Act to bring prospective relief for interference with the
right to vote was the main reason behind the enactment of Sections 3, 6 & 8 for
the Voting Rights Act of 1965. These provisions give the federal courts and the At-
torney General the authority to monitor the procedures in polling places and at sites
where ballots are counted to enforce the voting guarantees of the fourteenth or fif-
teenth amendments. Unlike, mere attorney coverage or election monitoring by the
advocacy community, these provisions give federal monitors the legal authority to
enter all polling places, and even the voting booths themselves, to provide the clos-
est scrutiny of the elections process.

To date, a total of 148 counties and parishes in 9 states have been certified by
the Attorney General for election monitoring pursuant to Section 6./2/ In addition,
19 political subdivisions in 12 states are currently certified for election monitoring
by federal court order, pursuant to Section 3./3/

On election day last week, the Department sent federal observers and Justice De-
partment personnel to 16 jurisdictions in seven states to monitor elections, including
Hamtramck, Michigan, a jurisdiction partly within my district which had an ugly
episode of discrimination against Arab-Americans at th polls in 1999. In 2004, the

/1/Consent Decree in United States of America v. North Carolina Republican Party, No. 91—
161-CIV-5-F (Feb. 27, 1992).

/2/ Alabama (22 counties), Arizona (3), Georgia (29), Louisiana (12), Mississippi (50), New York
(3), North Carolina (1), South Carolina (11) and Texas (17).

/3/ California (6), Illinois (1), Louisiana (1), Massachusetts (1), Michigan (1), New Jersey (1),
New Mexico (2), New York (3), Pennsylvania (1), South Dakota (1), Texas (1), and Washington
(D).

(63)
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Department coordinated and sent 1,463 federal observers and 533 Department per-
sonnel to monitor 163 elections in 105 jurisdictions in 29 states.

I believe that the monitoring of elections by federal observers is an important as-
pect of the Voting Rights Act that should be reauthorized. As prior witness testi-
mony has clearly shown, discrimination at the polls remains a problem. Where juris-
dictions have a record of discrimination or current threats exist to ballot access, mi-
nority voters should not have to wait for federal assistance to come after the fact.

Monitors play the important role of addressing concerns about racial discrimina-
tion and ensuring compliance, so that voters can rely on a fair process now, rather
than waiting for litigation later.

Given the fact that the Department has trumpeted its “voter protection” pro-
grams, I am disappointed that they did not appear today at today’s hearing. In nu-
merous press releases, the Department has appeared to express a strong commit-
ment to the monitoring program, especially in the area of Section 203’s bilingual
election requirements. There are questions, however, about the rising emphasis on
attorney coverage, the limited number of certifications under Section 6, and whether
there has been a shift in enforcement priorities. While Mr. Weinberg can act as an
able proxy for the Department in most areas, only the Department can definitively
respond to these questions.

Before closing, I must commend the work of the Office of Personnel Management,
whose efforts at recruiting, training, and supervising election monitors is the key
to the program’s success. Ms. Randa, I look forward to your testimony and hope that
you address ways of improving the long-term viability of the monitoring program.
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APPENDIX TO THE STATEMENT OF PENNY PEW: ELECTION MATERIALS
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Apache County 2000/2004 Election Turmout LEZ';",E"T‘

Window Rock |
Wide Runs
Wheatfleids

Tes Nos Pos

Tachee
Swoetwater
Steamboat
Sawmil

St. Michsels

Round Rock

Rough Rook
Rock Point
Red Valey §

Red Mesa

Puarco West

Pusrco East

Oak Spiings.

Klageton o

Kinlichee

Houck

Ganado South

Ganado North

Ft. Defiance

Dennenotso

Cottonwood

Cornfiekls

Chinle.

Canyon de Chetty i
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Matthew Noble, Outresch Cooedinator
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w STATE OFFICES FOR
2004 PRIMARY

PUESTOS DEL ESTADO QUE SE PRESENTARANEN
LA ELECCION PRIMARIA DE 2004
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@ County Sheriff
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COUNTY SUPERIOR
COURT JUDGE
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Remember
‘One Vote Counts? P
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TERMINOLOGY

Copyright December 2003 By: Apache County,
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until further notice.
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STATE SENATOR
Nitsaa Hahoodzo Adeit Hooghanji Naat'4anii

STATE REPRESENTATIVE
Nitsaa Hahoodzo Ayeti Hooghanji Naat'§anii

SECRETARY OF STATE
Nitsaa Hahoodzojf Naaltsoos fif'fni Nitsaaigi{

STATE TREASURER
Nitsaa Hahoodzoji Naat'aanii fnééltg’i Béeso Yaa'shalyani

STATE SUPERINTENDENT OF PUBLIC INSTRUCTION(AZ)
Nitsaa Hahoozoji Da'6lta’ Binant'a'i

STATE BOARD OF EDUCATION (NM)
Nitsaa Hahoodzojf Da'élta’ Binant'a'i A Dah Nidinibiihigii

STATE MINE INSPECTOR
Nitsaa Hahoodzoji Hada’agéédji Yik’i Déez’{'igit
COUNTY OFFICIALS

Atts'si Hahoodzoji Naat'sanii Danilinigii
COUNTY OFFICES

Ats'isi Hahoodzoji Da'inish Bit Nahaz'anigi
CONSTABLE

Sildoshchiin

COUNTY ASSESSOR

Alts'isi Haboodzoft fnadlta's Neitkashigfi
COUNTY ATTORNEY

Alts'tsi Hahoodzoji Agha'diita’aahii Nitsaaigff

COUNTY BOARD OF SUPERVISORS (AZ)
COUNTY COMMISSIONER (NM,UT)
Adts'isf Hahoodzojf Naat'4anii A Dahnidinibiihigis

2 Updated 12/05/03
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COUNTY CLERK OF THE SUPERIOR COURT
Atts'isi Hahoodzoji Adeif Aahwiinit'fjji Naaltsoos Afkéé' Yisniligi{

COUNTY JUSTICE OF THE PEACE (AZ)
MAGISTRATE COURT JUDGE (NM)

Atts'isi Hahoodzoji Ayeii Aahwiinit'jjji Nihwii'aahii
COUNTY RECORDER (AZ)

(;OUNTY CLERK (NM)

Alts'{s{ Hahoodzoji Naat'4anii Naaltsoos Da'ilinii Yaa'dhalyanigif

COUNTY SCHOOL SUPERINTENDENT
Atts'isi Hahoodzoji Da'slta’ Binant'a’t

COUNTY SHERIFF
Alts'isi Hahoodzoji Silio Binant'ay

COUNTY SUPERIOR COURT JUDGE
Altsisi Hahoodzoji Adeii Aahwiinit'fjji Nihwii'aahii

COUNTY TREASURER
Alts'isi Hahoodzojf Neat'4anii fnfolta's Béeso Yaa'shalyani

DISTRICT JUDGE
Altsfsi Hahoodzo Aahwiinit’{ Bit Hahoodzojf Nihwif’azhii

FIRE DISTRICT BOARD MEMBERS
Ko' Yiniltsési Bit Hahoodzojf A Dah Nidinibijhigii

PRECINCT COMMITTEEMEN
I'nida'iinilgdé Nitsaago Nahat's Alaa Bee Dahda'ildééhji Y4 Naazinigii

SCHOOL GOVERNING BOARD
Olta’ Binant'ai A Dahnidinibijhigi

NAVAJO NATION GOVERNMENT
Diné Bi Waashindoon

3 Updated 12/05/03
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NAVAJO NATION OFFICALS

Diné Binant'a'i Danilinigii

NAVAJO NATION OFFICES

Diné Bada'iniishji

NAVAJO NATION PRESIDENT

Diné Binant'a'l Alaajf' Dahsidshigii
NAVAJO NATION VICE PRESIDENT
Diné Binant'a'i Akéé'gone’ Dahsidahigii
NAVAJO NATION SPEAKER OF THE COUNCIL
Béésh Baah Dahsi'ani Y4 Dahnandaahigii
NAVAJO NATION COUNCIL

Béésh Baah Dahnaaznili

NAVAJO NATION COUNCIL DELEGATE
Béésh Bagh Dahsi'ini

CHAPTER OFFICIALS
Taé'naaznili

CHAPTER OFFICES

Taa'naaznili Bil Oonishji
CHAPTER PRESIDENT
Téé&'naaznili Alaaji' Dahsid4higii
CHAPTER VICE PRESIDENT
Té&'naaznili Akéé' gone' Dahsidéhigii
CHAPTER. SECRETARY
Té4'naaznili Bi Nasltsoos fi¥ini
CHAPTER GRAZING MEMBER
1. Dibé Binant'a'y

2. Dibé Binaaltsoos Binant'a'{

Updated 12/05/03
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CHAPTER LOCAL SCHOOL BOARD MEMBER
Olta’ Binant'a'{

CHAPTER LAND BOARD
Kéyah Binant'ai

FARM BOARD
Da'ék'eh Binant'a'l

APPOINTED OFFICIALS
Naat'aanii Bik'thodiinii'igif

APPOINTEE
Naarish Biniyé Bik'ihodiinii'igii

BUREAU OF INDIAN AFFAIRS ( B.LA)
Waashindoon Bikégi Yishtlizhii Bit Oonishjt .

B.ILA OFFICES
Wiishindoon B4 Da'iniishji

B.ILA OFFICIALS
Waashindoon Alaaji' Naazinii B4 Da'iniishigii

B.LA AREA DIRECTOR
Bik4gi Yishtlizhii Bit Oonishji Naat'aanii Taald'igii

BIA AGENCY SUPERINTENDENT
Waashindoon Naat'aaniishchiin Y4 Dahsidéhigii

BI.A BRANCH OF LAND MANAGEMENT
Waéshindoon Kéyah Bi'oonishji

B.LA BRANCH OF ROADS
Wadshindoon Atiin Bi'oonishji

B.I.LA BRANCH OF EDUCATION
Wadshindoon Bi'lta’ Bi'oonishji

5 Updated 12/05/03
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CHAPTER HOUSE
1. T44' Naaznili Bighan
2. Bii' Alah N4'adleehi

COMMUNITY HEALTH REPRESENTATIVE
Ats'iis Baa'dhay44ji Hootaaghahi

COMMUNITY SERVICE COORDINATOR
T44' Naaznili Y4 Hook'ee Sidahigii

ELECTED OFFICIALS

Naat'danii B4 Ada'tis'niligii

NAVAJO RESERVATION (NAVAJO NATION )
Diné Bikéyah

OFF- RESERVATION

1. Diné Bikéyah D66 T¥66'jigo

2. Tr66'

STAFF / WORKERS

Deiilnishigii

SUPERVISOR

Bé Da'inishigfi

ABSENTEE

Bitséedi E’et’44d

ABSENTEE VOTING IN PERSON NM)
Téaaho Yah Ajitkaago Bitséedi Naltsoos Bee Ida’ "jiinifk
ABSENT UNIFORMED SERVICES VOTER
SiladHsoii Anida'tiniligii

ACTIVE DATA PROCESSING MEDIA
Tis'nil At'egi Bee Alkéé'yinilgo Yaa Halne'igii

6 Updated 12/05/03



100

ACTIVE LISTING
And'4t'aji Yizhi fifigo Naaltsoos Bee Si%nigii

AFFIDAVITS (NM)
L. Ind't'a’ji Naaltsoos A Hadadilne'igii flfigo Anéch
2. Ind't'a'ji Nealtsoos flfjgo Alnééh

AFFIRMATION

1. Aoo'

2. T'44" aanii

ALTERNATE MEMBER (8) BOARD(S) / COMMITTEE
Héesdéhigii / Héestini

ALL MAIL BALLOT ELECTION (AZ)
ALL MAIL OUT ELECTION (NM)
Naaltsoos Ahi'niligil T'66 Ach' Bit Ada'alne'go Bee Iliinist

AMENDMENT
Bee Haz'anii Nék'aas

APPEALS
Baa Nashwiidinéétiijlgo Wokeed

APPELLATE COURTS
Aa Nahwiinit'fiji Nihwiit'azh

APPLICABILITY
Bida'dééritgii / Bidéétigst
ARGUMENT

Alghe'ditsahgo Nabik'iy4t

ARIZONA REVISED STATUTE TITLE Xvi
Hoozdo Hahoodzoji T'ii'niit Bibeehaz'4anii Hast§4 Ts'aadah Géne' Si'4nigii

AUDIT
I'iis’nil Ar'éegi Beshoozinigo Alyaa

7 Updated 12/05/03
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BALLOT

Naaltsoos Bee I'initigii
BALLOT BOX
Tsits'aa’ Biyi'jj' I'i'nitigii

BALLOT CHALLENGE (NM)
EARLY BALLOT CHALLENGE (AZ)
Tii'nii} Bitséedi Foot'ah Nit'éé' Baa Saad Hazlif

BALLOT LABEL
Tii'niitgo Naaltsoos Bee Eéhézinigii

BALLOT REPORT
Tiis'nil D66 Bik'iji' Naaltsoos Ahees'nilii Bee Baanahane'igii

BOARD
Naat'danii A Dah Nidinibijhigfi

BOARD OF REGISTRATION

Hada'dilne' Y4 Dah Nidinibijhigfi -

BOND ELECTION
Bee Ni'doonish Biniyé Béeso Wokeedji I'ii'nift

BOUNDARY
Hoodzo

BRIBERY

Adeenaago Ea'da Bini'dhojilééh

BURDEN OF PROOF

Ts'fd4 Doo Naaki' Niliig66 Bee Eéhooziihii
CAMPAIGNING MATERIALS

Nahat’4 Biniyé Oolwoljf Chodao’inigii

COUNTY
Alts’isi Hahoodzo

Updated 12/05/03
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CANDIDATE
1. Naat'4anii Adoodleeigo Yilwoligii
2. Naat'4anii Yiniyé Adeehadoodz¥gii

CANDIDATE FILING DEADLINE
Naat'4anii Adoodleetgo Naaltsoos Nehe'niligii Afchy' Analnésh

CANDIDATE OPEN FILING DATE
Naat'danii Adoodleet Biniyé Naaltsoos Nehe'nfit B4 Ag'dlnééh

CANDIDATES
Naat'danii Adoodleetgo Deiijeehigii

CANDIDATES CAMPAIGN COMMITTEE
Naat'4anii Adoodleetgo Deiijeehigii Y4 Dah Nahéazténigii

CANVASS
Ada'iisniligii lifigo Alyaa

CENSUS NUMBER
1. Béésh Nazbasi
2. Béésh Tahi

CENTRAL COUNTING BOARD (AZ)
COUNTING JUDGE (UT)
CANVASSING BOARD (NM)

Tiis'nil Wolta' Y4 Dah Nidinbijhigit

CERTIFICATE (S)
Honeezndago Naaltsoos Bee Eého’zim’gii

CERTIFICATE FOR VOTING
Naaltsoos Binahji’ 'doot'aligii

CHALLENGE
Baa Saad Hazlij'

CITY OR TOWN DISTRICT
Kindahshijaa' Binih4sdzo

9 Updated 12/05/03
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CITIZENS
fifigo Kéyah Bii' Kéédahojit'inii

CIVIL, RIGHTS HAVE BEEN RESTORED
Eah Hodit'éhee Ohélnith fdéetitgii Haa Nideet's

CIVIL RIGHTS
Lah Hodit'¢hee Ohélnith fdseriigit

CLOSING OF POLLS
Tii'niit AZch'f' AnéInééh

CODE i
Bee Haz'aanii Bee Eéhdzinii

COERCION OF EMPLOYEES
Naalnishi Binilchxééh

COERCION OF VOTERS
Anida'a'a'ii Binilkad

COMMISSION
Ba Siniligii

COMMITTEE
Bits'4nd'nitigii

COMMUNITY COLLEGE DISTRICT GOVERNING BOARD (NM)
Bidziilgo Wéhdahgo Olta’ Bit Hahoodzoji Naat'4anii A Dahnidinibjjhigti

CONGRESS
Waashindoon Adeil D66 Ayeif Hooghanji Naat'sanii Danilinigii

CONGRESSMEN / WOMEN
Wéashindoon Adeii D66 Ayeii Hooghanji Naat'sanii

CONGRESSIONAL DISTRICT
Wiéshindoon Adeil D66 Ayeii Hooghanji Naat'3anii Bit Hahoodzo

10 ' Updated 12/05/03
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CONSECUTIVELY
T'a4 Akéé' Honf'dago Ahooniit

CONSENT DECREE
Bi'doolniitgo Bee Aha'deet'4anii

CONSOLIDATED PRECINCTS
Anida'ii'nit Bit Hadahwiisdzo Atiih Yidzo

CONSPIRACY
1. T'44 Nahont'inee Binahat's
2. T'44 Nahont'inee Nahat's

CONSTITUTION

Bee Haz'danii Nitsaai Bindii'a'
CONTEMPT

Doo Ak'ehél'§

CONTEST OF ELECTION

Tiis'nilyée Baa Saad Hazlif'

CONTRIBUTION
Béeso Bee Ttilyeed

CONVENTIONS
1.Da'nilts'a4'déé’ Nitsaago Baa Alah Aleeh-
2.Da'niits'44'dé¢’ Nitsaago Bee Ahida'diildééh

CONVICTED
Hak'iji' Nihoot'a

CONVICT/S
1. Awaalya Hétsaagaé Ba Nihoot'danii
2. Awaalya Hotsaagod B4 Nidahwiist'4anii

COUNTY DEMOCRAT PARTY CHAIRPERSON
Alts'isi Hahoodzoji Dzaanééz Bee Dah Ooldah Alaaji’ Dah Sidahigii

11 Updated 12/05/03
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COUNTY GOVERNMENT
Alts'isi Hahoodzo Bi Wééshindoon

COUNTY REGISTER
Alts'isi Hahoodzo An&'ii'nitji Naaltsoos Yizhi Bee hadit'éhigii

COUNTY REPUBLICAN PARTY CHAIRPERSON
Alts'fsi Hahoodzoji Chifhyee'adilohii Bee Dah Ooldah Alaaji' Dah Sidéhigif

COUNTY VOTER LIST (8)
1. Alts'{st Hahoodzo And'ii'nilji Naaltsoos Yizhi Bee Si'anigif
2. Atts'isi Hahoodzo And's'a'i Dabizhi' Naaltsoos Bee Si'anigii

COURT OF APPEAL (AZ)
TRIAL COURT (NM)
Adeif Aadahwiinit'

CURB SIDE VOTING
Bich'i Anahoot'i'ii THoodi E'e'aad

DATA PROCESSING BOARD -
Naaltsoos Bee Eédahézinii Fiahindésh Y4 Dah Nidinbijhigii
DATE B
Yoolkaligii

DATE OF BIRTH

1. Ho'dizhchi Bij{igéne'

2. Hodishchijgone'

DAY

DEMOCRAT PARTY

Dzaanééz Naha'tah Bee Dah Ooldah
DISCRIMINATE

1.Nahdi Kého'délzin
2.Doo Hot Olta' Da
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DISTRICT
Bit Hahoodzo

DOCUMENTS
Naaltsoos Da'ilinigii

DOMICILE
Anich'i'a'igi
DOUBLE VOTING
Naakidi Ani'jif'ah
DUPLICATED BALLOT
Naaltsoos Bee I'oot'ahigii Yichogo Bitsésk'ehgi £.a' Ha4 dilnééh
DUTIES AND POWERS
Na'anishji Ohdlniih
EARLY BALLOT
l'ii'nii} Bitséedi Naaltsoos Bee Ind'ata'igii
EARLY BOARD (AZ/NM)
1.Tii'niit Bitséedi Tis'nil Y4 Dahnidinbiihigif
2.T'ii'nii} Bitséedi I'is'nil Y4 Dahnah4aztanigii
EARLY VOTING
I'ii'niit Bitséedi E'et'4ad

EARLY VOTING SITES
Bitséedi I'if'niit Bit Nidahoot'aahgi

ELECTION
Tii'nii}

ELECTION CERTIFICATION
Iii'nii} Bina'niltin

ELECTION CODE
I'ii'niit Bi Beehaz'4anii
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ELECTIONEERING
Tii'niilji Biniyé Ay4jiti'

ELECTION OFFENSES
Ti'nift Bi Beehaz'aanii Bit Ni'iidzith

ELECTION RECORDS
Tii'niitji Naaltsoos Bee Siniligii

ELECTION SUPPLIES
Tii'niitii Bee Nida'doonishigfi

ELECTOR
And'd'a'ii

EMBLEMS
Eé'élyaa Bee Féhozinii

EMERGENCY PAPER BALLOTS
Honeeztl'ahgo Naaltsoos Bee E'et'adigii

ENFORCEMENT POWERS
Ohélnith Bik'eh Ahodoonfitii

ENUMERATION DISTRICTS
1.  Diné Anéelt'e’ Binahji' Hahoodzo
2. Diné Adanéelt'e'gi Bit Hahoodzo

ERROR
Oodzif

EXPENDITURE STATEMENT
Béeso Nidaneezdee'gdo Naaltsoos Bee Yah Anshéniligii

FAIL SAFE
1. Doo Noottash At’éeda
2. Dinboti‘ah Bits’aa
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FALSE SWEARING
Yooch'tidgo Adeeha'doodzif’

FALSE VOTING
Yooch'iidgo A'jfi'ah

FAX

1. Béésh Eichi'ii Bee Naaltsoos Bi’iilnith

2. Béésh Lichfi Binikasgéne Naaltsoos Bit Ada’alne’
FEES

Bik'é Silati

FELONY .

Nitsaago Adihozhdiilty'

FILL IN CIRCLE

Né'asdzo Biyi’ Yiishith

FIRE DISTRICT

Ko' Niltséés Bit Hahoodzo

FLAG

Dah Naat'a'f

FORGERY

Yizhi Nit'fjh

FRAUD

Na'adlo' Nahaaldeet

GENERAL ELECTION

Nitsaago In&'i'nit

GENERAL PURPOSE POLITICAL COMMITTEE
T'ash44jida I'di'yoo'nitgo Bee Alkéé'ni'dooldah

GOVERN
Hoot'a4t
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GOVERNMENT
‘Wiashindoon Si'4

GREEN PARTY
Aheelt’éego Nahat’4 Bee Dah Qoldahji

GROSS RECEIPT TAXES
Na'iiznii'ji fndolta’i Ahineidzogo

GUBERNATORIAL
Nitsaa Hahoodzo Ba Dah Adinéodaatjl

HANDICAPPED ACCESSIBILITY
Bich'i Andh66ti'ii B4 Yah'aho6t''

HANDICAPPED VOTER
1. And'd'a'ii Bich'{' Andhééti'igii
2. An#'d'a'ii Bit Nahont¥4aigfi

HAV.A.
Waéshindoon Kééhat*iinii E’et’44dji Bee Ak4 E’eyecd Beehaz’4anii

HEARING
Nabik'f Yati' B4 Hoo'a'

IDENTIFICATION CARD
Naaltsoos Bee Hwééhozinigii

ILLITERATE VOTER
An#''a'ii Doo Olta'igii

IMPACT AID REVENUE BOND
Wiaashindoondé¢' Béeso Bee Akd'and'alwo'igii Ba'hodliigo Bee Nidoonish
Biniyé Béeso Wokeed
1. IMPACT AID FUND
Waashindoondéé' Bikéei Yishtlizhii Ba’alchini Da’6lta’ji B4 Béeso
Ninadit*ahigii
2. REVENUE BOND
Béeso Naalchi® Bee Béeso Wokeed
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IMPERSONATION
Na'adlo' Bee Naanata' Diné Bi'izt'6lzin

IMPOUNDING BALLOTS
Naaltsoos Aheesnilée Yiiltsood

INACTIVE LISTING
Anida'aa'ii Doo Hézhé Béédahézinigii

INALIENABLE RIGHTS

Doo Ats'a61niigsé Idadééritigii
INAUGURATION

1. Naat'danii Ya Didiilniihgo
2. Naat'danii Ya Dadidiilniihgo
3. Ya'diinith

INDEPENDENT .
Afga Nahat'¢h Bee Dahda'inééh Doo AdiidésltTigii
INDEPENDENT CANDIDATE

Néénéta' Yee Adojligo Naat'anii Y4' Yilwoligii
INDEPENDENT PARTY (IES)

Nédn4ta' Yee Adadéjiigo Dah DeiikAahigii
INDIGENT PERSON

Baa Hojooba'ii

INITIATIVE

Bee Haz'4anii Dooleelgo Bohodeest's

IN-LIEU OF
1. Bitsésk’ehgi é1
2. Doodago &

INSANITY
Bini' Bagh Dahaz'4anii
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- INSPECTION
. Haalsfid

INSPECTION OF VOTING DEVICE 8
Bee I'u mhgn Haalznd -

INSTRUMENTS
" Chodawol'finii-
INTERACT .
Y Ahﬂ‘Nlda_]l]nlSh

',INTERFACE
Bee Ahf' uldéeh :

INTERNET i
- Beesh Llc]n i Bee E

: lNVESTIGATION
o Naalkaah

JOINT TECHNOLOGICAL DISTRICT (NAVIT,NATIVE CAVIAT)
" Da'blta'gbd A‘_Hm i Naams Alaa'dd lBohoo'aah Bﬂ
P Haahaodzo
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JOINT TECHNOLOGICAL BOARD

Athii’ji' Naanish Bohoo’aah Bit Hahoodzo Y4 Dahnidinibiihigii
JUDICIAL PAMPHLETS

Nidahwii’aahii Deiijeehigii Naaltsoos Bik44' Baa Hane’igii

JUDGE
A Nihwii'aahii

TUDGES
A Nidehwii'aahii

JUDGES - COURT OF APPEALS
A Nihoot's Baa Nahwiinit'ffhji Nidahwii'aahii

JUDGMENT
Bee Nihoot'aanii

JUDICIAL
Aadahwiinit’] Bit Haz'4