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(1)

FAILURE TO COMPLY WITH THE REGU-
LATORY FLEXIBILITY ACT: IRS ENDAN-
GERING SMALL BUSINESSES YET AGAIN 

TUESDAY, JULY 25, 2006

HOUSE OF REPRESENTATIVES 
COMMITTEE ON SMALL BUSINESS 

Washington, DC 
The Committee met, pursuant to call, at 2:20 p.m., inRoom 2360, 

Rayburn House Office Building, Hon. Donald A. Manzullo [Chair-
man of the Committee] Presiding. 

Present: Representatives Manzullo, Kelly, King, Gohmert, Velaz-
quez and Bordallo. 

Chairman MANZULLO. Good afternoon, and welcome to this im-
portant hearing. I was just working on the reauthorization of Ex-
Im Bank, and that is why I am late. 

On February 2006, IRS and Treasury released proposed regula-
tions that substantially changed the rules governing the taxation 
of funds used during deferred exchanges of like-kind property, both 
real and personal, under section 1031 of the Internal Revenue 
Code. If finalized, I believe these proposed regulations would have 
a devastating impact on the hundreds of small qualified inter-
mediary businesses in this industry and increase costs for inves-
tors. 

Only Chicago Deferred Exchanges, a wholly-owned subsidiary of 
LaSalle Bank, which is owned by ABN AMRO, desires the comple-
tion of the proposed regulations. The rest of the businesses in this 
industry, most of which are small, are simply trying to stay in busi-
ness. Worse, the situation has been created by Treasury and the 
IRS in the case where no regulations are needed. There simply is 
no homeless income here. Thus, one must ask why these proposed 
regulations are being pursued when they are so devastating to 
small businesses. 

In addition to these problems, Mr. Don Korb, the chief counsel 
of IRS, has admitted in a letter to me—and that letter is back 
there on the table—that the Internal Revenue Service and Treas-
ury did a sloppy job of complying with the Regulatory Flexibility 
Act by failing to complete a full Initial Regulatory Flexibility Anal-
ysis. Because of the impact on small businesses and the failure to 
comply with the RFA, I have requested that the proposed regula-
tions be withdrawn. I have been joined in this effort by no less 
than six Senators. Still, the IRS and Treasury have not responded. 

This hearing is about the survival of small businesses and the re-
fusal of an agency to follow the law, and the refusal of Eric Sol-

VerDate 0ct 09 2002 23:54 Nov 21, 2006 Jkt 000000 PO 00000 Frm 00005 Fmt 6633 Sfmt 6633 G:\HEARINGS\30358.TXT MIKE



2

omon, Acting Assistant Secretary for Tax Policy and Deputy Assist-
ant Secretary for Regulatory Affairs, to come to this hearing at my 
request. 

I am astonished that the IRS and Treasury will move forward in 
this matter, especially in the face of the 2005 U.S. Court of Appeals 
for the D.C. Circuit opinion in U.S. Telecom Association v. FCC, 
which empowers the courts to set regulations aside for failure to 
comply with the Regulatory Flexibility Act. We have asked on sev-
eral occasions that Mr. Solomon appear. He refuses to do so. So 
here is the letter I am sending to 100 Senators. 

Dear Senator, I am writing to inform you of an issue of vital con-
cern to my Committee and the small business community. Pro-
posed regulations were issued by the Internal Revenue Service 
that, if promulgated, will substantially harm all small businesses 
in this industry. 

Because of the impact on small businesses and their customers, 
I have, with six of your colleagues, already requested that these 
proposed regulations be withdrawn. I invited Mr. Eric Solomon, 
Acting Assistant Secretary for Tax Policy, Deputy Secretary for 
Regulatory Affairs at the U.S. Department of Treasury, to appear 
before my Committee to explain the purpose of these proposed reg-
ulations and what impact he believes the regulations will have on 
the small business community. Unfortunately, Mr. Solomon will-
fully refused to appear before my Committee. 

I cannot tell you how disturbed I am over the failure of Mr. Sol-
omon to appear, especially in light of the fact that I specifically re-
quested his presence; in addition, he has not even contacted me 
about the matter personally. 

Although Mr. Solomon is still awaiting confirmation to become 
the Assistant Secretary for Tax Policy, his actions today have dem-
onstrated to me that he should not even be Acting Assistant Sec-
retary for Tax Policy. For this reason, I strongly recommend that 
he not be confirmed, I am also requesting that Treasury Secretary 
Paulsen seek Mr. Solomon’s resignation. 

If you have any questions, I am happy to provide you with addi-
tional clarification. 

So this is a war between the IRS and the little people, and the 
chief general who is in charge of regulations thinks he is too good 
to show up at this hearing. Perhaps he thinks that things might 
be discovered about what goes on at IRS that the press doesn’t 
want to know about. Well, I can assure you this: His hiding behind 
the fact that he has a confirmation pending before the United 
States Senate is not sufficient reason for a person in this position 
to blow off a hearing and to ignore the desires of a Committee 
chairman. I could have subpoenaed him if I wanted to. I wish I 
had; then I would have moved to have him held in contempt of 
Congress. Instead of being confirmed by the Senate, he could have 
gone to jail for the rest of the time this body is in session. 

I guess on that thought I would turn to my Ranking Minority 
Member for her opening remarks. 

[Chairman Manzullo’s opening statement may be found in the 
appendix.] 

Ms. VELAZQUEZ. Thank you, Mr. Chairman. 
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Small businesses are the driving force in this economy, yet even 
with their significant impact in this country, oftentimes they are 
an afterthought when it comes to improving economic conditions. 
No place is this more evident than in the regulatory arena. 

This hearing will offer an opportunity to examine the way a spe-
cific regulation that has come out of Treasury will impact small 
businesses and the users of the so-called 1031 exchanges. Unfortu-
nately, it seems with this regulation, as with many others over the 
past few years, Congress has been forced to consider whether it un-
fairly harms small firms rather than the agency. This is despite the 
fact that Congress intended for agencies to consider this impact 
under the Regulatory Flexibility Act. 

Today we will examine specifically whether the IRS properly 
complied with the Regulatory Flexibility Act with this regulation, 
but it will also offer an opportunity to hear about the purpose and 
impact of the exchanges. 

The proposed regulations will create significant changes in the 
way that 1031 exchanges are completed. This regulation will have 
an impact on both the hundreds of qualified intermediaries that as-
sist with these transactions, as well as the thousands of small com-
panies that are engaged in these exchanges. 

I look forward hearing from the IRS on why the change is nec-
essary now, and what is actually driving the need for this regula-
tion. It will change the way hundreds of small businesses report 
their income to their clients and to the IRS, and will create new 
administrative hurdles. 

I am anxious to hear testimony from both sides of this issue on 
why they believe this change is needed or is not needed to reflect 
the proper nature of the transaction. 

Income certainly must be reported accurately to the IRS, but we 
need to know that this is the actual purpose. The question has 
been raised if this regulation is about reporting income or some 
other reason. 

Another concern that needs to be addressed is the issue of com-
petitive advantages this rule might create for those who do not do 
these exchanges. The qualified intermediaries are concerned it will 
put them out of business. It raises the question if the IRS consid-
ered all of its options when it pushed this regulation forward. 

Most importantly, the officials from the Treasury here today 
need to tell us why was the effect on small businesses not fully con-
sidered when proposing this legislation. It is clear that the IRS has 
failed to identify all of the businesses that will be impacted by this 
rule and have failed to fully explain all the costs of complying. 

It seems there are a lot of issues gone unanswered regarding this 
regulation. Small businesses already face a tremendous regulatory 
burden that has increased by 700 million hours in the last 3 years. 
The Office of Advocacy has consistently reported that the burden 
remains intolerable for small businesses. Before we finalize another 
regulation, we need to know its effect on the Nation’s entre-
preneurs. This seems to be another example of the administration 
acting first and considering consequences later. It will be only nat-
ural that when proposing a rule, the IRS should fully explain why, 
while there are a lot of priority projects, they feel it is necessary 
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to move forward with these regulations. In short, they have failed 
to provide an answer to this question. 

If the goal of this rule is to make sure that income is reported 
properly to the IRS, there are ways to do that without impacting 
small businesses. Maybe the IRS is just trying to close down the 
tax gap on the part of small businesses. If it turns out that change 
is needed, I would strongly encourage them to adequately seek out 
and review alternative ways of addressing this problem. 

Small businesses are the engine of the economy and are the larg-
est provider of jobs; we need to do everything we can to make sure 
they have the tools they need to be successful, and not to increase 
the unnecessary regulatory burdens they face. 

And I look forward to hearing the witnesses’ testimony. Thank 
you, Mr. Chairman. 

Chairman MANZULLO. Our first witness is Eric Solomon, Deputy 
Assistant Secretary for Regulatory Affairs. Mr. Solomon was a tax 
lawyer at Drinker & Biddle. Then he went to the IRS as Assistant 
Chief Counsel for Corporate. Then he returned to the private sector 
at Ernst & Young, Mergers and Acquisitions. 

In 1999, he joined IRS again as Deputy Assistant Secretary for 
Regulatory Affairs in the Office of Tax Policy, and also Acting As-
sistant Secretary for Tax Policy. But he is not here. I am going to 
answer for him and give his testimony. 

Mr. Solomon has been at the IRS since 1999. It was under his 
watch that these present regulations that we are debating today 
have been drafted. Mr. Solomon is in a position where he is person-
ally responsible for these regulations coming out, and they came 
out under his signature. 

Mr. Solomon, if you are there, we can’t see you. Perhaps you are 
an apparition. Perhaps you can compose yourself so that we can 
see you, so that the people here that represent small businesses 
throughout the country can look at the person who is personally re-
sponsible for the actions that may result in over 350 small busi-
nesses going under. But since you are not here, I can’t give any 
more testimony on your behalf, and I wish you the best. 

The next witness is Don Korb. We have had some very inter-
esting discussions at our office, and Don has always been there. He 
shows up, we get into interesting discussions, we disagree, as you 
will see, but, at least he has always been there. He has the decency 
to show up in my office and the decency to appear in this Com-
mittee hearing, unlike others in the Treasury that don’t have the 
decency to show up here. I can’t make myself any more emphatic. 
And I look forward to the debate in the Senate over Mr. Solomon’s 
confirmation. 

Mr. Korb is the IRS Chief Counsel; he was appointed to that po-
sition in 2004. He has been responsive on several occasions to the 
small business community for which we have sent him letters of 
gratitude, which he attached to his testimony, and I appreciate 
that. I also appreciate the fact that you are here to testify. 

The testimony of the witnesses is normally 5 minutes, Mr. Korb, 
I am going to give you 10 minutes on the clock. You have got a dif-
ficult path to wind. The rest of the witnesses are limited to 5 min-
utes. I am giving you additional time because you are the only wit-
ness representing the Administration. 
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I look forward to your testimony. Your complete statement will 
be made part of the record, without objection, as well as that of the 
rest of the witnesses. Thank you very much. 

STATEMENT OF THE HONORABLE DONALD L. KORB, 
INTERNAL REVENUE SERVICE 

Mr. KORB. Chairman Manzullo, Ranking Member Velazquez, and 
members of the Committee, I am here this afternoon to talk about 
our Initial Regulatory Flexibility Analysis to the proposed regula-
tions that are the subject of this hearing. However, before I do, I 
would like to take this opportunity to publicly thank the Chairman 
as well as Chief Counsel for Advocacy Sullivan, sitting to my left, 
for your recent letters to me expressing appreciation for my leader-
ship in finalizing the regulations under section 199, and for includ-
ing in those regulations an expanded simplified deduction method 
that will allow 99.5 percent of our country’s manufacturing firms, 
most of them small business, to use this less burdensome method. 

I want to note for the record that this commendation should, in 
fact, go to all of the dedicated and hard-working lawyers and staff 
at the IRS and Treasury who worked on this particular project. Too 
often in this town people are quick to criticize the efforts of these 
dedicated and hard-working public servants. It is rare indeed for 
me to be able to pass on to them the well-deserved compliments 
that you gave them in your letters. Thank you. 

I would also like to point out that I am not in a position to dis-
cuss my view of or position on the proposed regulations that are 
the subject of this hearing. You have asked me to testify here today 
after expressing concerns both in writing and at the public hearing 
on the regulations which was held in the IRS building on June 6, 
2006, before the flood, about the substance of the proposed regula-
tions and the procedures under which they were issued. However, 
the integrity of the regulatory process requires me to suspend judg-
ment on finalizing proposed regulations until all internal and pub-
lic comments have carefully been considered and addressed 
through a rigorous process involving both the IRS and Treasury. 

We have not yet reached the stage at which the information re-
ceived from public comments has been sufficiently analyzed so that 
I can make a judgment about the proper course of action. Accord-
ingly, I am sure you understand that it would be inappropriate for 
me to make any comments on the substance of the 2006 proposed 
regulations and how they might change at the hearing here today. 

Although my written comments focus on four topics, I would plan 
to limit my oral statement to only the final topic, which is the Ini-
tial Regulatory Flexibility Analysis performed by IRS and Treasury 
as part of the regulatory process. 

Mr. Chairman, as I have assured you privately, I take the IRS 
obligations under the Regulatory Flexibility Act very seriously. As 
my description of the regulatory process at the IRS and Treasury, 
which is in my written statement—as it demonstrates, the require-
ments of the IRFA are considered both during the process of draft-
ing and viewing of proposed regulations, and during the review and 
revision of those regulations before they are made final. 

The contents of the IRFA, to be included in a notice of proposal 
we are making, are delineated in RFA in section 603. 
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In my limited time available, I want to focus on one of these re-
quirements, and that is the number of small entities to which the 
proposed rule applies. Preparing the IRFA, the drafting team iden-
tified questions that would help us determine the population of 
qualified intermediaries, which, as you know, are entities that fa-
cilitate deferred exchanges of like-kind properties, and to estimate 
the burden on those entities. These questions included the number 
of QIs and independent QIs, the number of small QIs, the annual 
number of deferred like-kind exchanges, the amount of principal 
QIs hold in exchange funds on average, and the average interest 
rate earned on the funds. 

When government and publicly available sources of information, 
including the SBA and the Department of Commerce Web sites, do 
not provide answers to these questions, the drafting team turned 
to industry resources, and specifically the Federation of Exchange 
Accommodators, all this contemplated by the RFA. 

FDA provided information on a number of its members, a num-
ber of those that constitute QIs, and its estimate of the percentage 
of the industry that belongs to the FEA. This information was reit-
erated by FEA numerous times and formed the basis of the IRFA 
estimate of 325 small businesses providing services as QIs. The 
FEA did not provide any other information that would help us esti-
mate the impact of the regulations on small entities, nor did it sug-
gest alternative sources for the information. 

The drafting team was able to learn the financial details nec-
essary to estimate the impact of the regulations on small entities, 
the decision was made to specifically request comments on the ex-
tent of the economic burden and on alternatives to it in the IRFA 
itself. The drafting team is in the process of evaluating those com-
ments to collect all of the information it can about the potential im-
pact of the proposed regulations on small entities as contemplated 
by the law. 

In my written response to a letter from you, Chairman Manzullo, 
I maintain that the IRS and Treasury had met their legal obliga-
tions under the RFA, but I acknowledge, as you indicated, that we 
could have done a better job. I still hold that view, and I believe 
it is supported by the details I provided in my written statement. 
As you know, I have committed to you that we will do a better job 
in the future on a Regulatory Flexibility Act Analysis. 

Thank you for inviting me to testify this afternoon, and I would 
be happy to respond to your questions at the appropriate time. 

Chairman MANZULLO. Thank you very much. 
[The Honorable Donald L. Korb’s testimony may be found in the 

appendix.] 
Chairman MANZULLO. Our next witness is Tom Sullivan, the 

Chief Counsel for Advocacy at the SBA. Mr. Sullivan, I look for-
ward to your testimony. 

STATEMENT OF THE HONORABLE THOMAS M. SULLIVAN, OF-
FICE OF ADVOCACY, U.S. SMALL BUSINESS ADMINISTRA-
TION 

Mr. SULLIVAN. Good afternoon, Chairman Manzullo, members of 
the Committee. I thank you for the opportunity to testify this after-
noon. 
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Congress established the Office of Advocacy to represent the 
views of small businesses before Congress and Federal agencies. 
My office is an independent one within the SBA; therefore, the 
comments expressed in my written statement and in this oral 
statement don’t necessarily reflect the position of the administra-
tion or the SBA. My oral and written statement were not circulated 
to OMB for comment. 

I am here today to discuss how departments like Treasury and 
IRS can better comply with the letter and spirit of the Regulatory 
Flexibility Act. Much of my written statement applies that concept 
to a specific proposal published by Treasury and IRS in February 
of this year having to do with QIs and Like-Kind Exchanges. 

My office takes its direction from small businesses, and in order 
to understand IRS’s proposal, we hosted a roundtable on the pro-
posed rule. The roundtable was attended by Treasury and IRS 
staff. The roundtable provided an opportunity for small business 
QIs to directly express their comments and concerns about the pro-
posed rule to Advocacy, Treasury and IRS. 

As a result of the roundtable, my office submitted a written com-
ment to Treasury and IRS on May 8, 2006. That letter highlighted 
what we believe to be incomplete areas of their Initial Regulatory 
Flexibility Analysis, IRFA. With the Chairman’s permission, I 
would like to enter our written comment in the record. 

Chairman MANZULLO. Without objection. 
Mr. SULLIVAN. In our May letter, we recommended that Treasury 

and IRS republish their Regulatory Flexibility Analysis. The good 
news is that their original proposal did contain an IRFA, and I 
don’t want to understate the importance of that fact; in the special 
analysis section there was an IRFA. And many times our inter-
actions with agencies are to simply get to that step, but obviously 
the Regulatory Flexibility Act requires more. And the bad news is 
that IRFA may have significantly undercounted the impact on 
small entities. And the proposal asked the commenting public what 
type of impact the proposal may have. 

My office hopes that agencies use data that they possess, work 
with my office and others to conduct analysis on potential impacts, 
and subject that analysis to comment. That way, an IRFA better 
informs small entities and other commenters on impacts to ana-
lyze, comment on and suggest alternatives. Quite frankly, Mr. 
Chairman, the economist in my office used the expression ″garbage 
in, garbage out.″ and IRFAs, we believe, deserve to have a fully 
vetted analysis of impacts, whether that is done at a preproposal, 
proposal, or sometimes even correcting insufficiencies through a 
subsequent publication of simply that IRFA so it can better inform 
the rule writers. 

I encourage that Treasury and IRS come to my office early in 
their regulatory development process. The useful exchange of infor-
mation, sometimes through confidential interagency communica-
tion, and then subsequently through the formal notice and com-
ment process, can only help assure that the spirit of the Regulatory 
Flexibility Act is met and regulatory results that will lessen the 
eventual impact of small business be achieved. 

Thank you for this opportunity to express my views, and I would 
be happy to answer any questions the Committee might have. 
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Chairman MANZULLO. Thank you. 
[The Honorable Thomas M. Sullivan’s testimony may be found in 

the appendix.] 
Chairman MANZULLO. Our next witness is Louis Weller. He is a 

principal at Deloitte Tax. He heads the firm’s National Like-Kind 
Exchange Practice Group. We look forward to your testimony. 

Mr. Weller, we understand you are testifying privately and on 
your own behalf, and not on behalf of the company with which you 
work is that correct? 

Mr. WELLER. That is correct, nor on behalf of any clients. 

STATEMENT OF LOUIS S. WELLER, LIKE-KIND EXCHANGE 
PLANNING, DELOITTE TAX LLP 

Mr. WELLER. As you say, my name is Louis Weller, and I am 
pleased to appear before you in connection with your inquiry into 
proposed regulation section 1.468B. 

I am a principal at Deloitte Tax. My professional practice focuses 
on advising clients on tax consequences of transactions involving 
acquisitions and dispositions and structuring of real estate and 
other business transactions. 

I appear before you at your request. And as you say, I express 
my own views and not those of my firm. 

I have been involved in the like-kind exchange area for more 
than 30 years. My clients have included over the years both tax-
payers engaged in transactions under section 1031, and a number 
of qualified intermediary entities which help facilitate those trans-
actions, both those affiliated with national institutions, banks, title 
companies, attorneys, escrow—really the entire gamut of the indus-
try that has arisen to help facilitate like-kind exchanges. 

My professional background is more described in the CV that is 
included with my testimony. I have written a number of outlines, 
articles and speeches on the topic, including a treatise on section 
1031. The reason I think that I am here today is that my most re-
cent article deals with this very subject of section 1.468B. It was 
published in the June 2006 issue of the Journal of Taxation. The 
article fairly comprehensively—at least we hope, myself and my co-
author Kelly Alton—expresses our views of these proposals, the 
technical background, and what we view as limitations and errors 
we think of approach that are represented by the proposals as they 
have been issued. Again, they express my personal view. 

I want to summarize fundamentally the points that were men-
tioned in the article as a basis for my testimony. First of all, we 
believe that it is an appropriate exercise of regulatory authority by 
Treasury and the IRS to attempt to create rules under section 
468B, perfectly legitimate. And there were a number of rules that 
were issued in 1999 which are not the subject of this hearing, 
which have not been reproposed and which were probably just fine. 
468B-6, the section that is the subject of this hearing, however, ad-
dresses a set of issues which, in our view, are not really the subject 
of this section of the Internal Revenue Code, nor was it intended 
to address them, particularly the thing that I think is at the core 
of your inquiry, which is qualified intermediary holding funds in 
what are called unsegregated accounts. 
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By characterizing the core observation we make as a technical 
matter, by characterizing deferred exchange arrangements as 
loans, the proposal we believe inappropriately draws a distinction 
between the status of qualified intermediaries under section 1031, 
in which they are treated as parties to an exchange transaction, 
and under 468B, in which they are treated as borrowers of money 
loaned to them by the taxpayer. 

Following on that, we believe that the application of the rules of 
section 7872 to qualified intermediary arrangement, at least those 
which there is no segregated account, is inappropriate as a tech-
nical matter. And then even if one would concede that the arrange-
ments are loans subject to section 7872, we believe that the short-
term nature of deferred exchange arrangements, which by their 
terms can only last 6 months because of that time limit of the cli-
ent under section 108183, the short-term nature makes them really 
inappropriate for regulation under the section 7872 regime. 

Next, the testing rate that was adopted in the regs is too high. 
It is inconsistent with the economic practice of the industry and ap-
plies a set of rules which cannot be met by and large in the way 
that we understand that the intention was. 

And finally, the projected effect of the proposal we believe favors 
bank and financial institution-owned qualified intermediaries at 
the expense of nonbank or nonfinancial-owned qualified inter-
mediaries in a way that we don’t believe was as carefully thought 
through as it might be, and we have urged in our article and con-
tinue to urge consideration of that distinction in the course of the 
consideration of these regulatory proposals. 

I think the way that comments have come in on the proposals 
illustrates the differential effect that we believe would occur if the 
regulations went final in their present form. 

As I say, these points are elaborated on in my article, so I won’t 
go any further, and I am happy to answer questions at the appro-
priate time. 

Chairman MANZULLO. Thank you very much. 
[Mr. Weller’s testimony may be found in the appendix.] 
Chairman MANZULLO. Our next witness is Mike Halloran, Presi-

dent and CEO of Nationwide Exchange Services. 
Mr. Halloran, we look forward to your testimony. 

STATEMENT OF MICHAEL HALLORAN, NATIONWIDE 
EXCHANGE SERVICES 

Mr. HALLORAN. Thank you. 
Chairman Manzullo and members of the Committee, thank you 

for the opportunity to speak today. My name is Michael Halloran. 
I am the president and CEO of Nationwide Exchange Services. We 
are an independent qualified intermediary performing 1031 tax-de-
ferred exchanges, independent by the fact that we are not owned 
by a banking institution. We provide investors and corporations 
with 1031 tax-deferred exchange services on a national basis, and 
we have operations in California, Illinois, and here in D.C. 

My comments today are not only on behalf of Nationwide Ex-
change Services, but are generally reflective of a number of inde-
pendent qualified intermediaries in the marketplace, quite a num-
ber of which are here in the audience today. 
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We at NES believe that the proposed changes, while the inten-
tion of the IRS may be noble, fail to identify and substantiate the 
specific deficiency that they are trying to remedy. They are unnec-
essary to address ambiguously stated concerns. They would effec-
tively eliminate current free-market competitive environments and 
would hand the market into one particular segment of bank-owned 
qualified intermediaries. They run counter to the interests of indi-
vidual consumers, commercial investors and corporations. And as a 
result, they would create the closing of hundreds of independent 
qualified intermediaries and a loss of literally thousands of job. Ul-
timately, we believe this would result in a lower tax revenue to the 
Federal Government. Our position is they are not an equitable so-
lution. 

I would like to start by stating that NES is in the business be-
cause of the IRS and the Tax Code. The Service is not our adver-
sary by any means. To the contrary, qualified intermediaries act on 
a daily basis as the first line of defense to the Internal Revenue 
Service regarding 1031 exchanges. If it were not for the inter-
mediary industry, the Service would be plagued with frequent and 
substantially incorrect executions of 1031 exchanges, inadvertent 
or fraudulent. 

The Internal Revenue Service and the qualified intermediary in-
dustry have a long track record of a mutually beneficial codepend-
ency. Our industry would like nothing better than to have a mean-
ingful opportunity to address any valid and substantiated defi-
ciencies that are identified by the IRS in a way that would be bal-
anced and equitable. We believe the current proposed regulation 
changes do not accomplish this objective and would result in a deci-
sive competitive advantage for a handful of bank-owned qualified 
intermediaries. 

To understand why we have come to that conclusion, it is prob-
ably important for you to have a basic understanding of what a 
1031 exchange is and how a 1031 intermediary operates. Basically, 
as a 1031 intermediary, we process the paper where we do the edu-
cation for the consumers. We provide them with levels of customer 
service to help them execute their 1031 exchanges. And according 
to the 1031 code, we actually have to act as the custodian and the 
fiduciary for the funds. Consumers cannot be in constructive re-
ceipt of their own funds. 

What seems to be at issue in these proposed changes is the abil-
ity for the qualified intermediary to make any spread on the funds 
while we are holding those deposits. It is commonly accepted with-
in banking and within financial services that they actually make 
money on the spread; it is a commonly disclosed practice to con-
sumers and exchangers throughout the United States that we 
make a combination of fee and spread. Consumers are not stupid. 
They realize that we have to make money. So a free market envi-
ronment allows qualified intermediaries to price their services in a 
combination of fee—it could be a high fee and a very low portion 
of the spread; it could be a low free and a very high portion of the 
spread. But competitive forces are the best ones for determining 
who are the winners and what are the appropriate business models 
to be utilized in the marketplace. 
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And I am running out of time, so the proposed changes basically 
provide that all interest earned on exchange or assets has— 

Chairman MANZULLO. We are okay on time. The next series of 
votes is in 2 hours. 

Mr. HALLORAN. Okay. I will try and talk slower then. 
The IRS proposed revisions provide that all interests earned on 

exchange or assets be taxed as income directly to the exchanger, 
whether received or not, regardless of the fact that the exchanger 
is not and cannot be in constructive receipt of their own exchange 
proceeds to earn interest. The question here would be, do you earn 
money on your checking account? Of course not, because that is 
how banks subsidize, how they provide all of the services around 
your checking account. They hold your money, they invest your 
money, and every consumer understands that. It is part of the way 
that they rationalize on paying for this checking account. 

The IRS further proposes that the only legitimate form of income 
for the QI is in the form of exchange fees, and that all such fees 
must be set up front, regardless of any variable cost burden of exe-
cuting the exchange transaction, and fully ignoring any competitive 
drivers that exist in the marketplace. Basically they said you can 
do a fee and nothing else. 

The inequity in this is that a bank-owned qualified intermediary 
has more opportunities to monetize the deposits they are holding, 
whether they are in traditional savings accounts or in trust ac-
counts, where they routinely distribute 12b-1 fees to their subsidi-
aries to help them with their operating expenses associated with 
garnering those deposits. That opportunity would no longer exist 
for qualified intermediaries that are independent; they would only 
have the opportunity to do this in fee and nothing else. So the inde-
pendent qualified intermediaries would have to dramatically raise 
their fees while the bank-owned intermediaries could keep their 
fees low and still earn a certain amount of interest on the spread. 

For a point of reference, Bank of America’s return on deposits is 
8.9 percent, far greater than any independent qualified inter-
mediary could ever have done. So their ability to monetize those 
funds already puts them at a competitive advantage in the market-
place, and yet we are still able to compete and deliver high-value 
products as independent intermediaries. 

The IRS states that in the event that the QI utilizes any of the 
interest earned on the assets to cover transactional expenses or op-
erating costs, exchange proceeds will be treated as below-market 
loans, and the taxpayer will recognize computed income at a rate 
equivalent to a 6-month Treasury rate, regardless of the fact that 
deposits must be held as demand deposits, and on average are sel-
dom held longer than 90 days, with many calling for shorter time 
frames. In my company, our average hold on funds is 67 days. We 
have many transactions, I would say easily 20 percent or more, 
where the demand on those deposits is within 10 days. So we will 
hold funds, and we have the consumer turning around and needing 
those funds for the closing on their replacement property within a 
very short period of time, yet if, according to the new IRS proposal, 
if we were to do that and cover any of our operational costs, the 
consumer would be taxed as if they were paid at a 6-month Treas-
ury rate for the full 6 months. 
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The IRS goes on to define the only acceptable form of transaction 
costs that can be deducted from interest proceeds or exchanger as-
sets are hard costs directly attributable to the specific exchange 
and paid to a third party— 

Chairman MANZULLO. Now you are over. 
Mr. HALLORAN. I will be done. 
Chairman MANZULLO. I know you will be done, but when? 
Mr. HALLORAN. I thought I could talk slower. 
The bottom line is that the proposed changes, though the inten-

tion may be honorable, and specifically to determine better clarity 
around 1031 transactions, are extremely punitive upon the inde-
pendent qualified intermediary, and they prejudice against one par-
ticular business model over another. And our argument would be 
that competition in the market, in a free market, is the best arbiter 
of who delivers the ultimate value to the consumer and will still 
drive interest revenue to the IRS. 

Thank you. 
Chairman MANZULLO. Thank you very much. 
[Mr. Halloran’s testimony may be found in the appendix.] 
Chairman MANZULLO. Our next witness is Howard Levine, who 

has been involved in 1031 activities for more than 25 years. He is 
an instructor and adjunct professor for tax at Georgetown Law 
School and George Washington University. We look forward to your 
testimony. 

STATEMENT OF HOWARD J. LEVINE, ROBERTS & HOLLAND 
LLP 

Mr. LEVINE. Thank you. Chairman Manzullo and other members 
of the Committee, good afternoon, and thank you for inviting me 
to present testimony. 

My name is Howard Levine. I am a partner in Roberts & Hol-
land, which is a Washington and New York law firm which limits 
its practice to tax law. 

My interest in the like-kind exchange area spans more than 30 
years. I was chairman of the ABA Tax Section Sales, Exchanges & 
Basis Committee, which has primary jurisdiction in the ABA over 
1031. I am the author of the BNA Tax Management Portfolio on 
1031, which for more than 25 years has been the most widely used 
treatise around the country on like-kind exchanges. And I have 
been an adjunct professor at both George Washington University 
Law School and Georgetown Law School. 

In the limited time that I have, I want to make five points. Num-
ber one, the reproposed regulations are correct, both as a matter 
of substantive tax law and as a matter of tax policy. The general 
rule in the reproposed regulations that the funds will be treated as 
loans to the QI unless all of the interest is paid over to the tax-
payer is absolutely consistent with and, in fact, required by long-
established case law that a taxpayer must have the benefits and 
burdens of ownership of property in order to be taxed on the in-
come derived from that property. 

Contrary to what some have claimed, it is also consistent with 
the intent of the original set of regulations that were proposed in 
1999, which also set forth a burdens and benefits test and clearly 
indicated back then that section 7872 could apply in any situation 

VerDate 0ct 09 2002 23:54 Nov 21, 2006 Jkt 000000 PO 00000 Frm 00016 Fmt 6633 Sfmt 6633 G:\HEARINGS\30358.TXT MIKE



13

where for some reason the taxpayer was treated as the owner. Had 
the IRS immediately finalized those 1999 regulations, it is doubtful 
that there would be any real issue today as to who must report all 
the income from the exchange account and whether section 7872 
could apply; however, the IRS took no action to finalize the regula-
tions for 7 years, and that had the practical effect of allowing QIs 
to take inconsistent positions and aggressive positions. 

From a substantive tax law viewpoint and a tax policy viewpoint, 
the bottom line is this: The funds are simply the proceeds from the 
sale of a taxpayer’s property. If the funds are somehow treated as 
owned by the QI, one must answer this question: How did the QI 
get ownership of the funds? The answer can only be by way of a 
loan. 

The question has been raised several times, is there any income 
that is not being reported? The answer unequivocally is yes. If I 
earn $1,000 of investment income from my assets, and I use that 
same $1,000 to pay my doctor bills, I am taxed on that $1,000 of 
investment income, and my doctor is taxed on that $1,000 of in-
come from services he actually rendered, even though I am using 
the same $1,000 to pay for my doctor for the services he rendered. 

The exact same thing is happening here. There is substantial in-
terest income being earned from the taxpayer’s assets. That inter-
est income is not business reported or paid by the taxpayer, it is 
instead being simply taxed to the QI instead of being taxed to the 
taxpayer and then being taxed to the QI. That is not double tax-
ation, that is the way our tax law works. I get interest income from 
my investments. I use that interest income to pay for services ren-
dered by third parties. We are both taxed. 

Number two, this debate is not about big versus little QIs, nor 
is it about bank and title insurance QIs versus all others. Contrary 
to the way this is being portrayed by some, this debate is not about 
the big QIs and their affiliates versus the little QIs. At the fore-
front of those opposing and lobbying against the regulations are the 
very large title insurance companies and their financial parent 
companies, which in terms of revenue and assets far eclipse all 
other QIs and their affiliates. Nor is the debate about banks or 
banks and title insurance companies versus all others. 

In my 30 years of experience in the like-kind exchange area, I 
have represented all kinds of QIs, and I continue to represent all 
kinds of QIs. I represent QIs who are strongly opposed to these 
regs, I represent QIs are who are strongly in favor of the regs. 

When the original set of regulations were proposed in 1999, I tes-
tified before the IRS in favor of those regulations. I did not at that 
time represent any QI affiliated with banks or title insurance com-
panies, but I strongly supported those regs, and I continue to sup-
port these regs for the same reason; namely, that they are con-
sistent with and required by established case law. 

Moreover, as evidenced by the submissions that have been made 
to the IRS and Treasury, and certainly as admitted by those oppos-
ing the regulations, there are clearly QIs who are not affiliated 
with any bank or title insurance company who support the regula-
tions. Therefore, what the debate is about is a difference in busi-
ness models. 
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Number three, the reproposed regulations will benefit most small 
businesses. The purpose of this hearing is to determine whether 
the reproposed regulations will be harmful to small business. It is 
true that many, but not all, of the few hundred or so QIs around 
the country may end up deciding to change their business model 
as a result of these regulations. However, it is important for this 
Committee to understand that there are many, many more small 
business interests who will benefit from the finalization of these 
regulations; namely, the many thousands and thousands of tax-
payers who do exchanges each year and are customers of the QIs. 
These small business investors are not represented here. The small 
business owners, the restaurants, the operators— 

Chairman MANZULLO. How are you doing on time? You are about 
1-1/2 minutes over. 

Mr. LEVINE. Can I have 1 more minute? 
Chairman MANZULLO. I can give you 20 seconds. 
Mr. LEVINE. Okay. The reproposed regulations will force the 

greater consumer protection, it will encourage a segregation of ac-
counts—there have been many bankruptcies in this area. It should 
minimize that. The reproposed regulations will lead to greater 
transparency. There is a tremendous amount of interest being 
earned which the individual taxpayer has no idea about. 

Thank you for your attention. I would be happy to answer any 
questions. 

[Mr. Levine’s testimony may be found in the appendix.] 
Chairman MANZULLO. I have got a series of questions. Mr. 

Gohmert, did you have any questions you wanted to ask? 
Mr. GOHMERT. Not at this time. 
Chairman MANZULLO. Okay. Mrs. Kelly, why don’t we go to you. 
Mrs. KELLY. Thank you very much, Mr. Chairman. 
We have been struggling with an issue on Financial Services for 

some time, and that is the issue of the banks and commerce. So 
I would like to ask this panel a couple of questions about that. 

If only banks are allowed to be QIs, doesn’t that inexplicitly mix 
banks and commerce to an extent that is unwelcome? 

Mr. LEVINE. Are you asking all of us— 
Mrs. KELLY. I am asking the entire panel. Mr. Levine, would you 

like to respond to that? 
Mr. LEVINE. That is not correct. The proposed regulations in no 

way state or imply that only banks can be QIs. 
Mrs. KELLY. Well, anybody else want to talk about that? 
Mr. HALLORAN. Practically that would be the impact. The reality 

is the monetization of funds is inherently different between a bank 
and an independent QI. And the QIs would be forced to raise fees 
to the tune of thousands of dollars, where banks would not have 
that same structure in place. So basically bank-owned QIs would 
have an advantage in the monetization of funds. 

There is also another issue, and it would be a disadvantage actu-
ally back to the bank, and that is, with the bank acting as a quali-
fied intermediary or having a qualified intermediary subsidiary, 
there is an issue where banks would go on and say you need to use 
our qualified intermediary services, and we will give you the best 
loan rate associated with it. If the QI ended up making a signifi-
cant error in that exchanger’s exchange, there is really an issue of 
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potential negligent referral on the part of the bank. And so the 
bank would have an associated liability that could be created out 
of that. 

Mrs. KELLY. Mr. Halloran, you just jumped on to the second 
question I was going to ask. That is exactly what I see, and that 
is why I asked the question to begin with. I am concerned about 
that. 

So is there anybody else who wants to jump in on this? Or I will 
ask my third question. 

My third question is what is to prevent a bank from acquiring 
a geographic monopoly on the QI business if new nonbank competi-
tors don’t get into the QI business? Is there anything out there that 
would prevent them? 

Mr. HALLORAN. No. 
Mr. LEVINE. There is just a fundamental misunderstanding, I 

think, of the premise, because the assumption you are making is 
that these regulations will even effectively result in only banks 
being QIs. That is just not correct. What they may result in is they 
may result in the interest being paid over to the taxpayer. But I 
think what we all need to understand is that the range of fees that 
QIs charge right now is very minimal. It is between $500 maybe 
and $1,500, that is all. All QIs basically are within that range. 

I think what effectively might happen by these regs is not that 
nonbank QIs will be prohibited somehow, but that I think QIs who 
are keeping most of the taxpayer’s interest will wind up giving over 
that interest, and the overall fees, all of the fees that are being re-
ceived, probably will reduce. It has to be beneficial to the ultimate 
consumer. It has to be. 

Mrs. KELLY. That would depend on whether there is a geographic 
monopoly on the QI. 

Mr. Halloran, I saw you shake your head. Do you want to re-
spond to that? 

Mr. HALLORAN. First of all, qualified intermediaries pay competi-
tive rates of interest to consumers today, so this is not an issue of 
the interest not being paid to the consumer. There is no homeless 
income here. The consumer receives interest that is paid by the 
qualified intermediary, they are 1099 on it, they have to pay their 
taxes accordingly. The qualified intermediary reports all of their in-
come, takes away their traditional operating deductions that any 
company is allowed to do, so there is no homeless income there. 
The banks would have a significant competitive advantage, particu-
larly in the scenario that you are painting. 

Mrs. KELLY. Thank you. 
I want to ask the IRS a question. How many comments did you 

get on this proposed rule? 
Mr. KORB. One hundred thirty-eight comments. 
Mrs. KELLY. How many were in opposition to the proposed rule? 
Mr. KORB. One hundred thirty-five. 
Mrs. KELLY. One hundred thirty-five were opposed out of one 

hundred thirty-eight; is that correct? 
Mr. KORB. That is exactly right. 
Mrs. KELLY. What is your view regarding the security with re-

gard to the consumer on the services that are provided by bank-
owned QIs compared to the security and customer service—sorry, 
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let me do this again. What is your view regarding the security and 
consumer service provided by bank-owned QIs compared to the se-
curity and customer service provided by business-owned QIs? 

Mr. KORB. Congresswoman Kelly, I am not sure I am the right 
person to answer that. 

Mrs. KELLY. Let’s throw it out to the whole panel here. 
Mr. LEVINE. I think the level of service by both bank QIs and 

nonbank QIs is very good. I think there may be some point about 
banks being regulated, and because the bank is regulated by the 
OCC—the bank subsidiary, including the QI, has to be regulated 
by the OCC. So from the consumer’s viewpoint, there may be more 
protection, but in terms of level of service, both, I think, offer very 
good service. 

Mrs. KELLY. Thank you. My time is up. 
Thank you, Mr. Chairman. 
Chairman MANZULLO. Congresswoman Bordallo. 
Ms. BORDALLO. Thank you, Mr. Chairman. I have a question for 

Mr. Korb. 
Based on the testimony here today, there is a concern about the 

effect that this change would have on the qualified intermediary in-
dustry. Does the IRS and Treasury acknowledge that this regula-
tion will create some burden or cause hardship for some of the 
small businesses represented here today? 

Mr. KORB. Congresswoman, that is exactly what the Regulatory 
Flexibility Act is designed to get at. That is why it is so important 
that we take this step that has been recommended by Chief Coun-
sel Sullivan to do a better job in that analysis, and it will come out 
in the analysis. 

Ms. BORDALLO. So you do feel that small businesses could go out 
of business? 

Mr. KORB. I didn’t say that. I said that is what this process is 
designed to get at. 

Ms. BORDALLO. I have another one for Mr. Halloran here. Based 
on what you heard so far at this hearing, do you believe that the 
IRS fully understands how your business operates and the impact 
that it will have on your business? And what bothers you the most 
about their testimony? 

Mr. HALLORAN. Actually, I think you kind of got to the core of 
it. I am serious when I say I trust that their intentions were fine, 
they were good. I think the reality is because they are not nec-
essarily business people, they don’t understand the context of how 
we have to operate on a day-to-day basis. They don’t understand 
competitive markets; they don’t understand creating value propo-
sitions for consumers. And unfortunately, as a result, they have 
come out with a ruling that—or a proposed regulation change that 
would prejudice the industry towards one particular group. I do not 
believe that was their intent, but it is certainly the result. 

Ms. BORDALLO. Thank you. 
And one more quick question, Mr. Chairman, for Mr. Sullivan. 
In the testimony before the IRS, former Treasury Assistant Sec-

retary Pam Olson cited complaints of small businesses as disingen-
uous, and that the assertion that the IRS has not complied with 
the Regulatory Flexibility Act is a red herring. I take it from your 
testimony and your comments that you do not feel the same way. 
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Mr. SULLIVAN. Congresswoman, not only do I not feel the same 
way, but I think the chief counsel Don Korb’s letter to the Chair-
man saying that they could do a better job on the Regulatory Flexi-
bility Analysis refutes that point of view. 

Ms. BORDALLO. What is Advocacy doing to improve the process 
in which the IRS considers the impacts its rules and regulations 
have on small businesses? 

Mr. SULLIVAN. Well, Congresswoman, we are working to try to 
get a better understanding with IRS on what it takes to have a 
full-blown and complete Regulatory Flexibility Analysis. Prior to 
this hearing, actually prior even to the consideration of this hear-
ing, the chief counsel and I have met and have exchanged commit-
ments to continue to work toward improving the Regulatory Flexi-
bility Analysis they conduct. So I was optimistic then; I am opti-
mistic by the chief counsel’s comments today that we will move for-
ward in better working relationships in compliance with the Regu-
latory Flexibility Act over at IRS. 

Ms. BORDALLO. Thank you. 
Thank you, Mr. Chairman. 
Chairman MANZULLO. Mr. King. 
Mr. KING. Thank you, Mr. Chairman. 
First, I would direct my first question to Mr. Halloran, and that 

is, consumers—first of all, I would like to know from you, are you 
confident and to what degree are consumers advised of the rate 
they might receive on their nonbank QIs on bank deposits? And 
also, how many small businesses make up the industry percentage 
of exchangers or customers? 

Mr. HALLORAN. To your first question, the majority of QIs that 
I know of disclose the fact that this is our fee, and that we make 
some interest on the spread. Again, consumers are aware of it not 
only because it is only logical that companies make money—and 
certainly some organizations, mine included, charge very low fees. 
We created a very low-fee structure so that we could assist smaller 
consumers who could not normally afford $1,000-plus fee. And the 
larger customers that we have basically help cover those costs 
through the spread. But our largest customers, they are all aware 
that we make money in the spread. We fully disclose it both in our 
conversations with the consumers and actually contractually in our 
exchange agreements. 

Mr. KING. Can you give us some idea of the range of that return 
rate? 

Mr. HALLORAN. Depending on the individual exchanger and the 
size of the deposits, for instance, our largest depositor right now 
earns 425 basis points on their funds, which is a very competitive 
rate, and they are comfortable with that. They know that, it is fully 
disclosed to them, they know what the rates are out in the market-
place. 

Our smallest exchanger earns 1-1/2 percent. The average that we 
pay out corporately is somewhere around 2-3/4 percent. 

Mr. KING. That helps. 
Then about what percentage do you think are handled then by 

nonbank? 
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Mr. HALLORAN. Of the total transactions in the marketplace? I 
couldn’t tell you the total market share numbers. There are two 
large bank-owned QIs— 

Mr. HALLORAN. There are two large bank-owned QIs of sub-
stance, maybe four, that as you start to aggregate them all and 
their meaningful volume, the majority are small businesses. 

Mr. KING. I sit and listen to the exchange between the witnesses 
and the panel. I am thinking in terms of, there is a pot of money 
that comes from the sale of some real property, most likely. That 
goes into the hands of maybe yourself or Mr. Levine. And then 
there is a disagreement then between the two of you on whether 
this is actually two incomes or one out of that. 

I would direct this to Mr. Levine kind of in this way, say, for ex-
ample, I had a horse, and I needed that horse boarded for a while. 
And I would go to my neighbor and say, will you feed that horse 
and take care of that horse and then when I am ready to transfer 
him over into another property or sell him, will you keep that horse 
for me, feed him and do what you want to with him while I am 
gone, take him to the horse show or whatever you want to do? 

Now, is there income off of that horse? Then should that be tax-
able? And the next question is, if you take him to the horse show 
and then make a little money on the side, why do I care about that, 
and why is that not taxable as the income that you would receive 
as managing that 1031? 

Mr. LEVINE. In the examples you gave, effectively, you are rent-
ing that horse to the individual, whoever it is, that is boarding it. 
If you are allowing that person not only to board it but do whatever 
it wants with that horse, then, from a Federal income tax view-
point, that person is like a lessee in the sense that you are renting 
that horse to that person. Whatever income that is earned from 
that horse—it is like real estate. If I let you use my real estate, 
you can do whatever you want with it, keep the income from that 
real estate, I am renting, I am leasing that real estate. 

Mr. KING. Whether or not you take him to the horse show or not? 
That depends on the original transaction or— 

Mr. LEVINE. Right. If I give you the ability to do whatever you 
want with the real estate or with the horse, I am in effect leasing 
or renting that horse or real estate to you. 

Mr. KING. And if I own that horse for business purposes, I can 
write off the expense of that lease. 

Mr. Halloran, how would you respond to that. 
Mr. HALLORAN. I would think you are doing him a favor by tak-

ing care of the horse. 
Mr. KING. At this point of levity in this particular discussion, I 

would point out these things: We are in, the Federal Government 
is in this business of taxing all productivity in America. And that 
is what we are asking here: Is there productivity here, or is there 
not productivity there? Because if it is interest income, dividend in-
come, wage income, we tax it all. Uncle Sam is standing there with 
his hand out every Monday morning when people punch the time 
clock at whatever time it is in the morning, and the Federal Gov-
ernment has the first lien on all productivity in America. And what 
we are sitting here doing is determining whether we think that is 
really productivity. 
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My point to this is, more than any other, so we get down to the 
weeds, into the minutia of all of this because we have such a con-
voluted Tax Code that nobody can understand, no two people will 
come to the same conclusion on any kind of complicated tax policy, 
and that is my point for tax reform. 

I thank all of why you gentlemen for your testimony and your 
responses and I yield back to the gentleman. 

Chairman MANZULLO. A horse? You ever try to feed a horse, Mr. 
Levine? 

Mr. LEVINE. Not recently, no. 
Chairman MANZULLO. If you had to feed a horse, I don’t think 

that you would consider that to be a great business transaction. 
Mr. LEVINE. Well, if the horse was a Kentucky Derby winner, 

and you allowed me to do whatever I could do with that horse, I 
may be very grateful to you. 

Chairman MANZULLO. Mr. Gohmert, you have questions? 
Mr. GOHMERT. Thank you, Mr. Chairman. And with regard to 

the horse, being a freshman here, having been a judge for a num-
ber of years, I have become more familiar with dealing with part 
of a horse since I have been here in Washington. 

But, anyway, Doctor, there seems to be significant feeling that 
the new regulations will drive QI business into the bank. So I just 
had a question for Mr. Korb and Mr. Sullivan. If that were to hap-
pen, QI business is driven to banks, would you consider that a good 
thing or a bad thing? 

Mr. KORB. I really don’t know in my role that I am sitting here 
that I can form a judgment on that. 

Mr. GOHMERT. Do you need to change seats and sit somewhere 
else? 

Mr. KORB. I think so. I am the tax administrator right here, re-
member what the rule is. The rule is, what Congress has enacted 
here with the Federal Regulatory Flexibility Act is sunshine. It is 
transparency. The idea is to present before the public certain rami-
fications. Okay? And then those ramifications are taken into ac-
count as we finalize the regulations. 

I would really prefer, in fact I think I would be doing a disservice 
to everybody if I formed a judgment at this point in time in the 
middle of the process. It would be like asking a judge how he is 
going to decide a case before the case is through. 

Chairman MANZULLO. Would the gentleman yield? 
Mr. GOHMERT. Let me follow up on that metaphor. Actually it is 

more like questioning a juror to see if they would be fair before 
they make the final decision is what it is really more akin to. I 
yield to the Chairman. 

Chairman MANZULLO. I think that is a valid question, Mr. Korb, 
because the question is—restate the question again. 

Mr. GOHMERT. Well, if this business is driven into banks would 
you consider that to be a good thing, good for the economy? 

Chairman MANZULLO. But the small businesses closing up? QIs? 
Mr. GOHMERT. Merging into the banks. 
Chairman MANZULLO. I think that is a valid question. That goes 

not only to the heart of the RFA but goes to the heart of the issue 
if there are just a few people that are left in the industry. 

Mr. KORB. I am not so sure my judgment matters on that point. 
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Chairman MANZULLO. But you are the one who makes the deci-
sion. Your judgment is important. 

Mr. KORB. My decision will be based on what the law is. 
Chairman MANZULLO. Well, it will be based upon the impact of 

the law. That is the RFA, and that is why I have this hearing going 
on. Mr. Gohmert I took your time. 

Mr. KORB. I am not trying to be cute about it. I am trying to give 
you my honest answer. 

Mr. GOHMERT. Well, if you were trying to be cute, it did not 
work. Because you suffer from my problem, you are not going to 
be cute no matter what you do. 

Mr. KORB. You are right about that. 
Mr. GOHMERT. You and I are in the same boat. 
Mr. Sullivan, you had a comment? 
Mr. SULLIVAN. I would like to expand on the juror analogy that 

you mentioned. I think a key point for this committee and the Reg-
ulatory Flexibility Act is, how would a juror respond to the ques-
tion, I don’t have enough information in front of me to make a deci-
sion? And I think that, from the Regulatory Flexibility Act perspec-
tive, that seems to be my office’s stance on whether or not it is a 
good idea or a bad idea. We prefer not to say that, but we do pre-
fer—the Reg Flex Act demands that there be enough information 
so that the commenting public can actually help IRS decide wheth-
er or not it is a good idea or a bad idea. 

Mr. GOHMERT. But as I understood, these could go into effect to-
morrow. That possibility exists; is that right? 

Mr. SULLIVAN. The Regulatory Flexibility Act, the spirit of it, 
would be that a thorough regulatory flexibility analysis precede the 
finalization of a rule. Because, again, you want the public to com-
ment on a thorough analysis. You want the jury to deliberate on 
the facts—as many of the facts and circumstances of the case be-
fore making a decision. It would be unfortunate if IRS finalized the 
rule without having the opportunity of a more thorough regulatory 
flexibility analysis out for comment. 

Mr. GOHMERT. Mr. Halloran, that would help your feelings, 
would it not? If they went ahead and made this in effect tomorrow 
and could pass on to you it really is unfortunate that it just killed 
your business, you would feel better; right? 

Mr. HALLORAN. Yeah, I would see if I could come work for you. 
Mr. GOHMERT. I don’t think you would for the wages you get paid 

up here. But still, I am troubled, on the one hand, I am hearing 
that we want to make sure there is a thorough review and we gath-
er all the evidence. But then, on the other hand, I was under the 
impression that we were near the end of the evidence gathering 
and we were about to have a verdict, whether there had been suffi-
cient evidence or not. 

Mr. KORB. That is not true at all. That is not true at all. We are 
not near the end. I told Chairman Manzullo’s tax counsel that the 
other way. I made it very clear to him. There is no way this reg 
is going to be finalized tomorrow. 

Mr. GOHMERT. I didn’t say it was going to be. 
Mr. KORB. I committed to—I committed to Mr. Manzullo’s tax 

counsel, as I did here publicly, that we are going to perform a re-
vised IRFA. So you don’t have to worry about—I mean, this is not 
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going to happen immediately. Take a look, I lay out in the testi-
mony—I wasn’t able to cover everything, but I go through the en-
tire process. And we are really at the beginning of that stage of the 
process. 

Mr. GOHMERT. Well, regardless of the credibility, you might as-
sess or attach to the comments information that has been gleaned 
so far. 

If I could ask this one further question, Mr. Chairman, I know 
I have a red light there. Okay. Thank you. How would you summa-
rize the evidence and information that has been gleaned so far? 
You don’t have to—credibility, I understood we had 138 comments, 
and 135 were negative. But how would you assess the information 
gleaned so far? 

Mr. KORB. Well, with respect to the 135, quite a few of them 
were identical comments. I think the best answer to your question 
is sitting on the panel here. Mr. Weller has 30 years of experience 
in this business. Okay? He was chairman of the ABA committee, 
wrote books. He has one view. 

Mr. Levine has got 30 years of experience, chairman of some 
other ABA committee, wrote other books. He has got a different 
view. That shows you how tough this decision is. 

Mr. GOHMERT. And that is your summary of what you have 
heard so far is, it is just tough? 

Mr. KORB. I think it just points out, there are two sides to this. 
I think these gentlemen did an excellent job of summarizing both 
sides this afternoon. 

Mr. GOHMERT. So thank you. So there are two ends to every 
horse; I appreciate that. 

Mr. KORB. That is right. 
Mr. GOHMERT. Thank you. 
I yield back. 
Chairman MANZULLO. Thank you. 
Mr. Korb, we gave you a document on July 14th asking for docu-

ments relating to Treasury’s research on the Regulatory Flexibility 
Act; do you recall that? 

Mr. KORB. Yes, sir, I received a fax from your tax counsel. 
Chairman MANZULLO. Right. You talked to our tax counsel, Mr. 

Westmoreland and Mr. Pineles. 
Mr. KORB. I actually talked to both of them. 
Chairman MANZULLO. Right. And did you not advise them that 

you were going to seek out these documents? 
Mr. KORB. Absolutely. 
Chairman MANZULLO. And I just received documents, but these 

are documents that were up on the Internet. They are simply the 
letters that are in favor or against the regulation; is that correct? 

Mr. KORB. That is exactly right. 
Chairman MANZULLO. Now, I call this a subpoena duces tecum. 

I gave you this thing instead of serving a subpoena thinking that 
you had given me documents, which you did not. 

Mr. KORB. Were those indicated to be all that we were going to 
give you or just the first group of documents? 

Chairman MANZULLO. Maybe you could tell me. Usually you have 
documents before you go to trial. You are an attorney. I would an-
ticipate that when a committee chairman requests documents, that 
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you would bring those documents before the hearing. Would you 
not anticipate that? 

Mr. KORB. We have been working expeditiously to respond fully. 
This effort— 

Chairman MANZULLO. Come on. I have been waiting for you to 
go get the documents. 

Mr. KORB. There are several different lawyers who have been re-
sponsible for this. 

Chairman MANZULLO. Could you give me the names of the law-
yers? 

Mr. KORB. Our efforts— 
Chairman MANZULLO. Mr. Korb, I am asking the questions. 
Mr. KORB. Okay. 
Chairman MANZULLO. What are the names of the lawyers who 

did the work on this? 
Mr. KORB. The names? 
Chairman MANZULLO. Yeah, who actually did the work on it. Be-

cause I guess I will have to subpoena them at a future hearing 
date. 

And, Phil, could you give me a hearing date in September? I 
don’t think we are done with this, and we will have to serve a sub-
poena to Mr. Solomon at that time. 

Mr. KORB. The names of the lawyers listed here in the regula-
tion, page 584 and 585, are—your tax counsel has access to this—
A. Katharine Jacob Kiss and Rebecca Asta. They are the lawyers 
who are listed who worked on the— 

Chairman MANZULLO. Are any of those people here? Are any of 
those people mentioned in the room today from the IRS? They are 
not here? Did you ask them for documents? 

Mr. KORB. Well, here is the problem we have right now. 
Chairman MANZULLO. No, the problem is, I am the one that asks 

the questions. All right? 
Mr. KORB. I put in— 
Chairman MANZULLO. You are the one that answers them. 
Mr. KORB. Okay. Let me answer it. 
Chairman MANZULLO. Go ahead and answer it. 
Mr. KORB. We put in process as soon as that document arrived 

from Mr. Westmoreland and Mr. Pineles, whenever it arrived. 
Okay? Our efforts have been made extremely difficult by the— 

Chairman MANZULLO. Get your wading boots. 
Mr. KORB. By the flood. I have been frank with your staff from 

the very beginning. The moment that arrived, I told them it was 
highly unlikely that we would have those documents by today. 

Chairman MANZULLO. What documents are there? Do you know? 
Mr. KORB. I don’t know. 
Chairman MANZULLO. I don’t think there are any. 
Mr. KORB. We will find out. 
Chairman MANZULLO. I really don’t think there are any, Mr. 

Korb, and I will tell you why. 
Mr. Sullivan, would you take a look at the attempt to comply 

with the RFA that appears on the page of the regulation which 
says, Initial Regulatory Flexibility Analysis. Do you see that? 

Mr. SULLIVAN. Yes, sir, Mr. Chairman. 

VerDate 0ct 09 2002 23:54 Nov 21, 2006 Jkt 000000 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 G:\HEARINGS\30358.TXT MIKE



23

Chairman MANZULLO. Here it is on page 6, 234, and there is one 
paragraph at the bottom there. Then it goes to, I think the total 
is about three paragraphs. Is that correct? 

Mr. SULLIVAN. The entire section entitled, Initial Regulatory 
Flexibility Analysis, appears to be about seven or eight paragraphs. 

Chairman MANZULLO. All right. And it is pretty small. Is that 
correct? 

Mr. SULLIVAN. It is about seven or eight paragraphs. 
Chairman MANZULLO. Okay. And you said in your testimony it 

is up to the agency to come up with the data and to show what 
the impact would be and then for the entities to comment on the 
impact as opposed to the entities coming up and saying what the 
impact will be; isn’t that correct? 

Mr. SULLIVAN. Ideally, that is the way the process would work 
under the Reg Flex Act. 

Chairman Manzullo. Mr. Korb, did you have staff trying to find 
that? Trying to find that data? Or was this done under your control 
and supervision? 

Mr. KORB. No. 
Chairman MANZULLO. So you really can’t answer that. 
Mr. KORB. I really cannot. 
Chairman MANZULLO. Mr. Solomon could. 
Mr. KORB. I really can’t speak for Mr. Solomon. 
Chairman MANZULLO. That is why we needed Mr. Solomon here, 

and we are going to prepare a subpoena to have him here. I may 
have to bring in the new Secretary of Treasury to sit next to him 
also. Does that indicate to you, Mr. Korb, about the attitude of the 
Treasury, the fact that Mr. Solomon is not here? 

Mr. KORB. No, not at all. 
Chairman MANZULLO. Do you want to comment on that? You 

don’t have to. If I could walk you through the written testimony, 
I appreciate that it is very thorough, Mr. Korb, on page 9. 

Mr. KORB. Of my written testimony? 
Chairman MANZULLO. Yes, sir. On page 4, where it says, the 

drafting process—this is your testimony. 
Mr. KORB. Right, I am getting it. 
Chairman MANZULLO. Page 4, where it says, the drafting proc-

ess. 
Mr. KORB. This is in general. This is how the process works. Re-

member, I wasn’t at the Service during most of this. 
Chairman MANZULLO. I understand, I understand. 
Mr. KORB. So all I can do is tell you how it would normally work. 
Chairman MANZULLO. I appreciate that. It says: ‘‘Chief Counsel 

staff identifies the issue in each regulations project and makes rec-
ommendations for possible solutions.’’ Then it says, last sentence of 
the paragraph, ‘‘If an IRFA must be prepared’’—and your testi-
mony goes back and forth as to whether or not there was in fact 
any obligation on behalf of the IRS to prepare anything. 

Mr. KORB. No, no, that is not true. That is not true at all. As 
Chief Counsel Sullivan said, in this particular case, the Service rec-
ognized the need to prepare, and they did. In fact, you said that 
in your letter to me as well. 
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Chairman MANZULLO. This may be the first time at least that I 
know of that the IRS even attempted to comply with the Regu-
latory Flexibility Act. 

Mr. KORB. In your office, Congressman, I told you things are 
going to be different with me. 

Chairman MANZULLO. This is not a training ground. This is not 
a school. This is a hearing before the United States House of Rep-
resentatives Small Business Committee as to whether or not at 
least 350 companies are going to be wiped out. And that is why we 
asked you to withdraw this regulation and start all over again, be-
cause you admit that it is far from perfect. In fact, your testimony 
says: ‘‘If an IRFA must be prepared, the drafting team researches 
the population of small businesses that would be affected, the cost 
the regulations would impose and whether less burdensome alter-
natives exist.’’ 

Now, if I take you to page 6, 234, I don’t really find any of those 
three items except the attempt to say that all you had was 200 or 
300 of these qualified intermediaries. There is nothing there that 
talks about the cost the regulations would impose or whether less 
burdensome alternatives exist. And by your own statement, you 
say that this is what you must put in the IFRA. 

Mr. KORB. Let me see here. Let’s go through it. The first thing 
is, we have to determine, we have to research the population of 
small businesses, and so what they did is they called up FEA and 
got a number. The FEA represented that was 80 percent of the in-
dustry. 

Chairman MANZULLO. I understand that. 
Mr. KORB. That is 325. That is in there. 
Chairman MANZULLO. Can I stop you right there? 
Mr. KORB. Sure. 
Chairman MANZULLO. No, go ahead and finish. 
Mr. KORB. Then the cost the regulations would impose. What 

they did, which you can ask Chief Counsel Sullivan, is an appro-
priate way to respond when you don’t have the right data in your 
IRFA. It says comments are requested on the nature and extent of 
the economic burden imposed on small entities by these rules. 

Chairman MANZULLO. But you are supposed to have that in your 
document. You don’t get that from comments. What you do is you 
sit down with the different parties and figure out what this is going 
to cost. Then that goes into your IRFA. You do not have that in 
there. 

Mr. KORB. Well, Mr. Sullivan’s pamphlet here that we used to 
comply with this indicates that if you can’t get that information, 
one way to get at it is to— 

Chairman MANZULLO. But you don’t know if it was ever asked. 
Mr. KORB. Personally, you are exactly right. 
Chairman MANZULLO. Mr. Solomon would know that, and he is 

not here to testify. 
Mr. KORB. I cannot speak for Mr. Solomon. 
Chairman MANZULLO. Mr. Solomon can’t speak for himself ei-

ther. 
Mr. KORB. On whether less burdensome alternatives exist, there 

is a paragraph. It’s the fourth paragraph in and lists alternatives 
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as I indicated to you in my letter of June 10th. Maybe we could 
have done a better job of talking about other alternatives. 

Chairman MANZULLO. I think you could have done a better job 
altogether on this thing. 

Mr. KORB. I do not disagree with you. 
Chairman MANZULLO. These small businessmen who have come 

to me as a last resort because there isn’t one person in this town 
that will listen to them and will touch this issue. Desperate to save 
their family businesses. Don’t you think you owe it to them to give 
them your highest and best and most educated and most scholarly 
IFRA before you go any further with this? 

Mr. KORB. We are going to do it. No doubt about it. And I told 
your tax counsel absolutely— 

Chairman MANZULLO. But it should be in this document. You 
should have the facts before you draw the regulations. You should 
know the impact before you draw the regulations. 

Mr. KORB. We can’t change what has already happened. 
Chairman MANZULLO. Yes, you can. You can withdraw this piece 

of junk. Mr. Sullivan called it garbage in and garbage out. You sit 
there and say that the IRS has failed to follow the law. You have 
failed miserably. 

Mr. KORB. I did not say that. 
Chairman MANZULLO. You did, too. 
Mr. KORB. No, I did not. 
Chairman MANZULLO. Let me read your letter. I disagree with 

you, Mr. Korb, but you are honest. That is good, because you make 
no qualms as to what happened— 

Mr. KORB. I have the letter right here. 
Chairman MANZULLO. All right your July 10th letter states: ″I 

am writing to follow up on our meeting of June 27th, 2006, and 
your letter dated May 8, 2006, regarding proposed regulations. At 
our meeting, you expressed concern about the Initial Regulatory 
Flexibility Analysis, IRFA, prepared with respect to these proposed 
regulations. At the meeting, I told you I would review the IRFA in 
order to make my own evaluation of whether it did in fact comply 
with the requirements of the RFA. After looking into the matter, 
I have concluded that the IRS and Treasury Department made a 
good-faith effort to comply with the Regulatory Flexibility Act and 
that the IRFA that was published with the proposed regulations 
was technically in compliance with the law. Nonetheless, I have 
also determined the IRS and Treasury Department could have done 
better with respect to certain aspects of the IRFA. For example, re-
garding industry size standards, you suggest we should have used 
NAICS 523991″—that is what we suggested in my letter to you, 
that the size standards be determined by trust, fiduciary and custo-
dial activities—″rather than NAICS 531390 relating to real estate 
related services, such as escrow services.″ 

You know that half of these 1031 exchanges involve personal 
property? Were you aware of that? 

Mr. KORB. I have been told that, yes. 
Chairman MANZULLO. But what you used here was NAICS 

531390, relating to real estate related services, such as escrow 
services. What is at stake here is you don’t even know the players 
that are impacted. 
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Mr. KORB. But they still came up with the 320. 
Chairman MANZULLO. That is the group here. But there is an-

other group that Mr. Levine came up with. And Pam Olson, who 
was at Treasury, when she testified—I believe it was on June 6th—
on page 4 of her testimony, she says: ‘‘The true small business in-
terests are the individuals and businesses who rely on the services 
of a qualified intermediary to effect their 1031 exchanges.’’ 

So it is the customers. Do you know how many people are im-
pacted by this besides these qualified intermediaries? Did it ever 
occur to you that it would be the people who were involved in the 
like-kind exchanges that would be in the population that would be 
impacted? 

Mr. KORB. I think Mr. Levine mentioned that this morning. Al-
though, I would point you to page 20 of Chief Counsel Sullivan’s 
pamphlet here which notes—and again, we are just following the 
pamphlet that was put out—that the courts have held that the 
RFA requires an agency to perform a regulatory flexibility analysis 
of small business impact only when the rule directly affects them. 

Chairman MANZULLO. That is correct. I would think that, if you 
are an investor and you may have to go 200 or 300 miles to find 
a qualified intermediary, a qualified intermediary might charge 
you more because the market has been narrowed down to one or 
two or three qualified intermediaries throughout the country. That 
those would be impacted people. 

Mr. KORB. Congressman, you raise an interesting point here. In 
preparation for this hearing, I went through all the comments 
again before the package was brought up for you. I found a letter 
from a lawyer in Philadelphia from Ballard Spahr—I don’t know 
him—Ted Hirsh. His letter is very interesting. What his letter 
says, he talks about the number of letters going back and forth and 
whole history— 

Chairman MANZULLO. Does this relate to the question of the in-
vestor? 

Mr. KORB. Yes, absolutely. Absolutely. What he basically says is: 
A pox on both your houses; if Congress was really interested in 
small business, they would change the law so that you could do a 
rollover like-kind exchange and you would not need to pay any of 
these fees, which I thought was an interesting proposition, and 
that would clarify— 

Chairman MANZULLO. You can share that with Mr. Thomas, be-
cause we are not the committee that determines that. 

Mr. KORB. I thought that was interesting. 
Chairman MANZULLO. It is interesting, because the question is— 
Mr. KORB. I think it relates to this question; doesn’t it? 
Chairman MANZULLO. My question to you is, in your attempt to 

come up with a new RFA, are you going to be looking at impact 
on the investor? 

Mr. KORB. I can’t sit here and tell you— 
Chairman MANZULLO. Mr. Korb, you can do that. We are looking 

at the population. The purpose of this hearing is to review your ful-
fillment of the RFA. 

Mr. KORB. We will do whatever is required by the law. 
Chairman MANZULLO. No, that is not sufficient. That really isn’t 

sufficient. 
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Mr. KORB. That is all I can tell you. 
Chairman MANZULLO. But that is the whole point. That is the 

whole point. I am going to ask you right now, do you have a way 
of knowing who all of these investors are that made the like-kind 
exchanges? 

Mr. KORB. No, I don’t. 
Chairman MANZULLO. You don’t? The IRS has no way of knowing 

that? 
Mr. KORB. Not that I am aware of. 
Chairman MANZULLO. Do you know what a Form 8824 is? 
Mr. KORB. Actually, I have a copy of that. 
Chairman MANZULLO. Yeah, why don’t you tell us what that 

does? You know what it does; don’t you? 
Mr. KORB. What? 
Chairman MANZULLO. Form 8824. 
Mr. KORB. Yes, I know. You want me to read it. 
Chairman MANZULLO. You don’t have to read it. Just tell us what 

it does. 
Mr. KORB. It is a reporting form that is used to report, I guess, 

like-kind exchanges. 
Chairman MANZULLO. Right. Everybody who does that, whether 

it is real estate or personal property, has to file one with the IRS. 
Isn’t that correct? 

Mr. KORB. Right. Let me go through this here. 
Chairman MANZULLO. You don’t have to because you have al-

ready answered my question. 
Mr. KORB. No, I did not. 
Chairman MANZULLO. Yes, you did. Let me ask the questions; all 

right? The next question is, how many—do you have a way to 
quantify how many people filed Form 8824? 

Mr. KORB. Yes, I do. 
Chairman MANZULLO. That is pretty simple, isn’t it? 
Mr. KORB. That is what I was going to tell you. In 2003, 236,073 

of these forms were filed. But that does not present an accurate 
picture of the number of transactions. Taxpayers must file the form 
for 2 years after the transaction is completed. Some portion of the 
forms filed in 2003 reflect transactions that occurred in 2000 and 
2001. Taxpayers who have more than one exchange per year may 
file a summary form— 

Chairman MANZULLO. I understand. Mr. Korb, what I am telling 
you is, there is a sizable population out there, isn’t there? 

Mr. KORB. Sure sounds like it. 
Chairman MANZULLO. You do not know whether it is 100,000 or 

200,000. And Pam Olson, what was her position before she left the 
IRS? 

Mr. KORB. She was at the IRS about 20 years ago. I think she 
was the assistant to the chief counsel. 

Chairman MANZULLO. No, she was there recently. 
Mr. KORB. No, she wasn’t. 
Chairman MANZULLO. I’m sorry, Treasury. 
Mr. KORB. At Treasury, I think she was, I think, assistant sec-

retary. 
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Chairman MANZULLO. And the fact that she says that this is a 
significant population that should be examined, don’t you find that 
to be of interest? 

Mr. KORB. I suppose. 
Chairman MANZULLO. Okay. And then the fact that Mr. Levine 

says that these are important people. Wouldn’t you agree that they 
are impacted? 

Mr. KORB. I am not going to sit here and tell you that until I 
think about it. 

Chairman MANZULLO. I tell you what, why don’t you think about 
it? How much time do you need? What does it take to get you to 
say you are going to do everything you can to make a thorough 
analysis as possible? 

Mr. KORB. I told you that three times. 
Chairman MANZULLO. I understand that, but I ask you these 

questions, and you say— 
Mr. KORB. We are going to do what is required by the law. 
Chairman MANZULLO. Required by law. How about doing what 

the community out here requires? How many out here—raise your 
hands—would like to see as part of the population examined on the 
impact the people that do the investing? Raise your hands, every-
body in the audience. I think that is pretty significant. Mr. Levine, 
you would like to see that also; wouldn’t you? 

Mr. LEVINE. Do you mean in terms of the RFA? 
Chairman MANZULLO. Both. 
Mr. LEVINE. I am not an expert in the RFA, but yes, I do think 

that investors will benefit, will absolutely benefit— 
Chairman MANZULLO. That is your opinion, and I appreciate 

that. But there should be an analysis as to that; shouldn’t there? 
Mr. LEVINE. I am not an expert in the RFA, Congressman. I can’t 

answer that. 
Chairman MANZULLO. Mr. Sullivan? 
Mr. SULLIVAN. We are talking about what the Regulatory Flexi-

bility Act requires and the chief counsel at the IRS was correct. By 
law and the way the courts have interpreted it, it does require only 
the analysis of those most directly impacted by a proposed rule. 

Now, different question, would it be nice to inform commenters 
on how this may foreseeably and reasonably impact customers and 
consumers? Those are nice things to also have. The Reg Flex Act 
does not legally require it, but it is nice to have in an initial regu-
latory flexibility analysis. 

Chairman MANZULLO. Don’t you feel that a person who is a cus-
tomer who may end up paying a higher rate of interest would be 
somebody who is directly impacted by this regulation because of 
lack of competition? 

Mr. SULLIVAN. Actually, I think the regulation specifically and 
directly impacts QIs, and their customers are secondarily impacted. 

Chairman MANZULLO. But they are also impacted by RFA. That 
is a pretty narrow— 

Mr. SULLIVAN. I don’t know how the court would interpret— 
Chairman MANZULLO. I don’t care about the court. I helped draw 

the law. 
Mr. SULLIVAN. I know that the law requires those that are di-

rectly impacted, and there are actually bills in the House and Sen-
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ate that extend that to require analysis for those reasonably fore-
seeable— 

Chairman MANZULLO. Do you see under these circumstances, as 
Mr. Weller says, you could end up with a handful of companies na-
tionwide that are the only QIs left? 

Mr. SULLIVAN. Mr. Chairman, from a pragmatic perspective, it 
would be good to have a more full-blown analysis of those directly 
impacted. You walk before you run, I guess. And then, ultimately, 
I would love to work with Chief Counsel Korb and others to see if 
we can go even further and look at those in future rulemakings 
that impact secondary impact. For the time being, the law does re-
quire the analysis of those directly impacted by the rule. 

Chairman MANZULLO. Let me continue with Mr. Korb’s letter of 
July 10th. So you are going to look at whether or not you used the 
right NAICS code; is that correct? 

Mr. KORB. To be honest with you, I need to talk to Counsel Sul-
livan to understand the full impact of that. As I see it, the fact that 
they came up with the 325, that is just the way to get to the 325. 
But maybe I don’t fully understand how the law works. 

Chairman MANZULLO. As a person who has worked with that 
law, and I appreciate Mr. Sullivan’s thinking, I think the impact 
on the taxpayer should be considered. It isn’t just the qualified 
intermediaries; the taxpayers are the people who are doing the ex-
changes. I don’t think it is a stretch of the imagination or the regu-
lations to take into consideration the impact on everybody involved 
in these transactions. There are the only three parties, the big 
guys, the little guys and the investors. 

Mr. KORB. Is there an NAICS Tax Code for taxpayers? I don’t 
know if there is or not. 

Chairman MANZULLO. Excuse me? These are all taxpayers, some-
where along the line. Everybody in here pays taxes. 

Mr. KORB. That is why I am confused. 
Chairman MANZULLO. I don’t think you are confused, Mr. Korb. 

I am trying to get some straight answers. My question is, it may 
be more appropriate to use some kind of a composite— 

Mr. KORB. Uh-huh. 
Chairman MANZULLO. Which means the population that is im-

pacted by this. 
Mr. KORB. Could be. Again, this came out of Chief Counsel Sulli-

van’s— 
Chairman MANZULLO. No, this is your letter. 
Mr. KORB. But I turned to his book for the guidance. Those are 

the rules that we are trying to follow. 
Chairman MANZULLO. I understand that. Now what type of com-

posite would you use? 
Mr. KORB. I don’t know. 
Chairman MANZULLO. Continuing with your letter: ″Similarly, 

you raised questions about the accuracy of our estimate of the 
number of small businesses in the qualified intermediary industry. 
In preparing the IFRA, we arrived at our estimate of 325 busi-
nesses affected based on information provided to us by the Federa-
tion of Exchange Accommodators. Testimony at the hearing held on 
June 6th suggests that there may be more than 325 small busi-
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nesses in the QI industry. We are going to research the matter fur-
ther.″ 

How are you going to do that? 
Mr. KORB. I don’t know how we are going to do it. But the story 

changed a little bit, so we thought we better follow up and make 
sure we had the right number here. 

Chairman MANZULLO. Continuing with your letter: ″You also 
criticized the IRFA for failing to discuss alternatives.″ There are 
none in the proposed regulations. 

Mr. KORB. The IRFA alternative. 
Chairman MANZULLO. One alternative is to do nothing. Con-

tinuing with your letter: ″Although the IRFA discussed the alter-
native of retaining the facts and circumstances test under the 1999 
proposed regs, we agree that other alternatives could have been ex-
plicitly addressed.″ What would they be? You are admitting here 
that you could have discussed—but you did not do it. 

Mr. KORB. And we will do that. 
Chairman MANZULLO. You don’t understand. It was supposed to 

be in this document. I mean, your own guideline says to put it in 
this document. 

Mr. KORB. We are going to. 
Chairman MANZULLO. I have it right here. It is not here. 
Mr. KORB. I am following— 
Chairman MANZULLO. Don’t say that you are following the law, 

because you are not. 
Mr. KORB. I am going to follow what Chief Counsel Sullivan— 
Chairman MANZULLO. Don’t go to him on that. I understand he 

is the expert on it. But this is very simple. The alternatives are 
supposed to be in here. 

Mr. KORB. They are going to be in the IRFA. 
Chairman MANZULLO. In where? Are you going to have another 

one? 
Mr. KORB. I told your tax counsel— 
Chairman MANZULLO. Tell me. 
Mr. KORB. There is going to be another one. 
Chairman MANZULLO. When? What, when you publish the final 

regulations? Attach it to that at the time when nobody can do any-
thing? 

Mr. KORB. Ask Mr. Westmoreland what I told him. I said we are 
going to publish a revised IRFA. 

Chairman MANZULLO. When? 
Mr. KORB. Not in the final regulations. Before we turn to the 

final regulations. I made that very clear to him. 
Chairman MANZULLO. Say that again, because that is good. 
Mr. KORB. I will read it to you. Bear with me. This is to confirm 

that as communicated to your chief— 
Chairman MANZULLO. What are you reading from? Could you 

identify what the document is? 
Mr. KORB. It is just a draft. 
Chairman MANZULLO. It is a draft? Was it sent to us? 
Mr. KORB. No, it wasn’t sent to you. 
Chairman MANZULLO. You are a lawyer. Tell us what you are 

reading from. 
Mr. KORB. It is a draft. 
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Chairman MANZULLO. Of what? A draft of what? 
Mr. KORB. Of this statement. 
Chairman MANZULLO. What statement? 
Mr. KORB. The statement I am going to read to you right this 

minute. This is to confirm that as I communicated to your chief tax 
counsel, John Westmoreland, last Friday, I have determined that 
we will prepare a new IRFA for this regulation project to ensure 
that we obtain as much information as possible about the effect of 
these regulations on small qualified intermediaries. This analysis 
will be published before any decisions are made about the sub-
stance of the final regulation. As I told John, I have already di-
rected my staff to begin this analysis. 

Chairman MANZULLO. All right. Are you open that they would 
take a look at the taxpayers, the people that are exchanging the 
property? 

Mr. KORB. I am open for them to look at whatever is necessary. 
Chairman MANZULLO. Continuing with this letter: ″We will ex-

pand our discussion of alternatives in the next IRFA or in the final 
Regulatory Flexibility Analysis that we will publish in connection 
with this regulation project. 

″Lastly, you chastised us for failing to provide an estimate of the 
costs of complying with the proposed regulation. We acknowledge 
the responsibility to do so either in the revised IRFA or in the final 
RFA for this regulation project and will provide an estimate of 
those compliance costs at that time. As you can see from the text 
of the Preamble to the proposed regulations, because we were un-
able to develop a reasonably reliable estimate of the compliance 
costs when we published the IRFA, we requested comments regard-
ing the nature and extent of the economic impact on small entities, 
which we will carefully consider when working on this regulation 
project.″ 

You are at a disadvantage because you were not intimately in-
volved in the drawing of these regulations or in the RFA; is that 
correct? 

Mr. KORB. I appreciate you for making that point. 
Chairman MANZULLO. Okay. All right. That could account for 

some of your evasive answers. 
Continuing with your letter: ″I would like to thank you for bring-

ing to my attention your concerns regarding the adequacy of the 
IRFA relating to these proposed regulations. As I told you during 
our meeting on June 27, I commit to you that we will take appro-
priate steps to address them along with the other comments that 
we received, either in a revised IRFA or in the final RFA.″ 

Now, your letter is different from what you told me just now 
when you read from that draft of a statement. 

Mr. KORB. That is exactly right. This letter was sent on June 
10th; I read the statement today. 

Chairman MANZULLO. I appreciate that. 
Continuing with your letter: ″Also, as I discussed with you are 

at our meeting, we are undertaking a training program at the IRS 
concerning the requirements of the Regulatory Flexibility Act to en-
sure that those requirements are adhered to.″ 

Why are you having a training program? 
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Mr. KORB. As I told you when I met you in your office, I had 
lunch on May 25th with Chief Counsel Sullivan, and we talked 
about putting together a program to make sure that we do a better 
job with these. So that was already in the works when I came. 

Chairman MANZULLO. You are the IRS. You have 2,433 employ-
ees working for you; of which, 1,550 are lawyers. 

Mr. KORB. Right. 
Chairman MANZULLO. Right. That is in your written statement. 

You mean to tell me that you have to bring in somebody from the 
SBA to tell you how to comply with the law when you have all 
those lawyers working with you? 

Mr. KORB. He offered. 
Chairman MANZULLO. That is because you needed it. 
Mr. SULLIVAN. Mr. Chairman, we have trained personnel at IRS 

a few years ago on RFA, and we actually welcome the opportunity 
to train more in the regulatory process over at IRS. So the chief 
counsel is right. We did offer, and we would actually prefer to go 
and help train rather than them doing it themselves. 

Chairman MANZULLO. Mr. Sullivan, when was RFA passed? 
Mr. SULLIVAN. 1980, and it was amended to be judicially review-

able in 1986. 
Chairman MANZULLO. That is SBRFA. So since 1980, the IRS 

has had the opportunity to develop protocol, training, in order to 
follow a law that was specifically passed to help the little guys, and 
now you need training courses? 

Mr. KORB. I just took the job 2 years ago. I can’t speak for the 
last 25 years. 

Chairman MANZULLO. That is a good answer, Don. I appreciate 
that. 

I guess what really bothers me—first of all, I want to commend 
you for your candor. I don’t really like some of your answers, but 
at least you are here. You are answering questions I think to the 
best of your ability, and I appreciate that. Thank you for coming. 

But the fact that Mr. Solomon isn’t here, who could answer these 
questions, that bothers me to no end. Because this is a committee 
process, and we have a process here. It is called oversight. And 
every day, we have little guys that come to us that have been killed 
by the federal government. I could take you into medicine, little 
people that come in our office and they bang on the door and say, 
Mr. Chairman, would you help me because there is nobody here 
who is advocating on our behalf? 

That was the purpose, and continues to be the purpose, of the 
Regulatory Flexibility Act. There are a lot of little people out there 
that need some protection because they don’t have lobbyists of the 
nature that the big guys do. Sometimes they get together, but it 
is on an ad hoc basis as opposed to a continuum. 

What is Executive Order 13272? You made reference to that in 
your main testimony. 

Mr. KORB. Yes, I did. I guess that would be better directed to 
Chief Counsel Sullivan, I think. 

Chairman MANZULLO. Go ahead. I think you did answer. It is in 
the first—Mr. Korb, it is on the first full paragraph of page 6. 

But Mr. Sullivan, if you want to take a whack at that, go ahead. 
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Mr. SULLIVAN. Executive Order 13272 is the proper consideration 
of small entities in agency rulemaking. 

Chairman MANZULLO. Okay. And in Mr. Korb’s language, it says 
it seeks to minimize, consistent with statutory requirements and 
sound regulatory policy, the compliance and paperwork burdens of 
all regulations on small businesses, small not-for-profit enterprises 
and small governmental jurisdictions. I mean, that is—do you 
know why that was given, Mr. Sullivan? 

Mr. SULLIVAN. Yes, actually, I do. 
Chairman MANZULLO. You drafted it, didn’t you? 
Mr. SULLIVAN. The President drafted it and signed it, and I am 

happy that it was intended to give new attention to the Regulatory 
Flexibility Act. The reason that the President signed the Executive 
Order was an acknowledgement that the Regulatory Flexibility Act 
maybe isn’t working as well as it could, and so this certainly brings 
the RFA to the attention of agencies. 

It also actually tasks my office with training government agen-
cies on how to comply. And this is I guess more responsive to your 
last set of questions, Mr. Chairman. Not only is it a good idea for 
the Office of Advocacy to train agency personnel on how to comply 
with the Reg Flex Act; the Executive Order in fact requires us to. 
And so we have been doing that. And we welcome the opportunity 
to train more staff at IRS. 

Chairman MANZULLO. Well you have listened to the letter that 
Mr. Korb sent and to his testimony saying that the IRS could have 
done a better job. How many people are qualified intermediaries? 
Raise your hands. All right. Where did you guys all come from, just 
tell me. These people are from everywhere here. They did not come 
here by happenstance. They came here because their businesses 
are severely threatened. And their message to you is that you real-
ly have to go back and start all over again. 

You have an alternative don’t you? You could withdraw this reg-
ulation and start all over again; couldn’t you do that? Mr. Korb? 

Mr. KORB. It is not our practice to withdraw regulations. 
Chairman MANZULLO. I don’t care what your practice is. You 

could do that. You could withdraw the regulation and start all over 
again. Could you answer my question? 

Mr. KORB. I guess we have the authority, yes. 
Chairman MANZULLO. Okay. And whenever you have a document 

that is based upon— we could do better, we have to go to school, 
you could have looked at a different population, we promise that 
we will follow the law— whenever you have a document that is 
based upon an admittedly imperfect analysis, would you not want 
to start all over again? 

Mr. KORB. We are going to start all over again with the IRFA. 
Chairman MANZULLO. That is a good place to start. You start 

with the IRFA, then you see the impact that these regulations may 
have on small businesses. 

Mr. KORB. That is the way the system is supposed to work. 
Chairman MANZULLO. Are you going to have a revised proposed 

rule? 
Mr. KORB. No. 
Chairman MANZULLO. You are going to have a new IRFA before 

a revised proposed rule? 

VerDate 0ct 09 2002 23:54 Nov 21, 2006 Jkt 000000 PO 00000 Frm 00037 Fmt 6633 Sfmt 6633 G:\HEARINGS\30358.TXT MIKE



34

Mr. KORB. We will have a new IRFA. That is right. 
Chairman MANZULLO. Before a revised proposed rule? 
Mr. KORB. We may not have to revise the rule. The rule isn’t 

final. As I explained in my testimony, this is a process that is going 
on. 

Chairman MANZULLO. You have that authority. 
Mr. KORB. Authority; what? 
Chairman MANZULLO. To keep the same rule and do a new 

study. But you also said that before any— 
Mr. KORB. Yes, that’s right. 
Chairman MANZULLO. —before any regulation would take effect, 

that you will file an IRFA; right? 
Mr. KORB. That is what I said. I think there is some real misin-

formation here. 
Mr. MANZULLO. What is that? 
Mr. KORB. I think these people feel that this rule is effective 

right now, and that is not true. 
Chairman MANZULLO. Do you know what the impact of that rule 

has been out there? Mike, why don’t you tell us. Listen very closely 
to what the impact of this rule has been. 

Mr. HALLORAN. From a practical business perspective, the impact 
of the rule is to try and evaluate whether or not there are any al-
ternatives, should the rule go final, to our business continuing on. 

Chairman MANZULLO. I am talking about the big guys trying to 
buy the little guys out. 

Mr. HALLORAN. That has certainly happened, although I have 
not personally experienced it. A number of banks have approached 
qualified intermediaries saying, if 468B went through, they should 
be rolled up and bought by the bank. And that has been a rel-
atively common occurrence from what I understand. 

Chairman MANZULLO. Have you heard that before? 
Mr. KORB. Yes, you told me that. 
Chairman MANZULLO. Would that be of significance to you in the 

IRFA, the fact that the population we agree upon is the center of 
this may have the big banks threaten them to buy their book? 

Mr. KORB. I am a tax lawyer. I am not a regulatory lawyer. 
Chairman MANZULLO. Yes, but, I— 
Mr. KORB. I am learning. Congressman, Mr. Chairman, it is very 

difficult for me to tell you what is going to be done specifically in 
this new IRFA. All I can commit to you is it is going to be done 
correctly. I am going to be personally involved, and so we are going 
to get it right. That is all I can commit. I can’t tell you what we 
are going to look at exactly. Can’t do that right now. I just don’t 
have the knowledge to be able to do that. 

But I have got some good help here with Chief Counsel Sullivan. 
We have, as I committed to you, we have a program being devel-
oped to make sure that something like this does not happen again. 

Chairman MANZULLO. Well, it is extremely unfortunate, because 
with this regulation hanging out there, there are big banks out 
there that are buying up these little guys. And I guess the premise 
is, if you don’t sell now, you may not have anything left after the 
regulation goes into effect. Is that right, Mr. Halloran? 
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Mr. HALLORAN. I don’t know of any transactions that have actu-
ally transpired, but certainly, there is a conversation regarding 
should this go final. 

Chairman MANZULLO. Is there anybody in the audience who 
could tell us personally about that? Yes, sir, stand up and give us 
your name. Sit in Mr. Solomon’s chair. Finally, we will have some-
body there. And you remove that. You want to sit down and give 
us your name and who you are. I guess that is the same thing; isn’t 
it? The name of the company you represent. 

Mr. DANCE. Richard Dance from Seattle, Washington. 
Chairman MANZULLO. How do you spell your last name for the 

record? 
Mr. DANCE. D-A-N-C-E. 
Chairman MANZULLO. And you came all the way out here for this 

hearing? 
Mr. DANCE. Yes, I just received a letter 2 days ago asking if I 

wanted to be bought out. There is a concerted effort, and I will in-
troduce the testimony, I brought it, not intending to use it, but I 
could find it for you. It came probably to quite a few of us as QIs 
just 2 days ago. 

Chairman MANZULLO. You own a QI, Mr. Dance? 
Mr. DANCE. Yes, I do. 
Chairman MANZULLO. What is the name of it? 
Mr. DANCE. The name is 1031 Exchange Coordinators. And I ac-

tually brought one 11-by-17 sheet on it in which I have tried to 
carefully explain the quantitative and numeric impact of every-
thing that I see coming as a result of this particular rule. 

Chairman MANZULLO. How many employees do you have? 
Mr. DANCE. I have eight. 
Chairman MANZULLO. Go ahead. 
Mr. DANCE. I am looking for the particular letter. It is right here. 
Chairman MANZULLO. And who wrote the letter to you? 
Mr. DANCE. Looks like an investment group, Elan, USA, Inc., in-

vestment group. 
Chairman MANZULLO. How do you spell that? 
Mr. DANCE. E-L-A-N, USA, Inc. 
Chairman MANZULLO. Do you want that made part of the record? 
Mr. DANCE. Certainly. 
Chairman MANZULLO. Okay. Without objection. 
Mr. DANCE. I am writing at the request of one of my clients who 

has embarked on a plan to consolidate qualified intermediaries into 
a vertically integrated company. 

He goes on: The acquisition is currently ongoing. He has very 
specific design criteria in evaluating the viability of companies that 
are acquired. It allows principals to continue operating the com-
pany for a term favorable and desired by the QI owner. Each acqui-
sition will close quickly within 30 days. 

It goes on: So the idea is, let’s get them now while you can. I 
have been authorized to evaluate each interested QI and will do so 
under a confidentiality nondisclosure. If you would consider a pur-
chase of your company, please contact my office immediately. 

Chairman MANZULLO. Who signed the letter? 
Mr. DANCE. Mitchell—and I can’t pronounce his last name—V-O-

Y-N-O-V-I-C-H. 

VerDate 0ct 09 2002 23:54 Nov 21, 2006 Jkt 000000 PO 00000 Frm 00039 Fmt 6633 Sfmt 6633 G:\HEARINGS\30358.TXT MIKE



36

Chairman MANZULLO. Where is he from? 
Mr. DANCE. Florida. 
Chairman MANZULLO. Phil, would you issue a subpoena? I want 

him here at the next hearing. I want to know who he is rep-
resenting. 

Mr. LEVINE. Congressman, may I make a comment? 
Chairman MANZULLO. Yes. 
Mr. LEVINE. Two points. One, until you read that, I was under 

the impression you were telling us that he received a letter from 
a bank. How do you know that investment banker was rep-
resenting a bank? 

Chairman MANZULLO. Who do you think it is? 
Mr. LEVINE. I have been involved—I will tell you—I have been 

involved in transactions for some nonbank QI clients where they 
have been looking to acquire other banks. If you take a look, Con-
gressman, at some of the prices that have been paid for some of 
the acquisitions, not by banks, just where some nonbank QIs have 
been acquiring banks over the last few years, irrespective of those 
regulations, they have been tremendous values. Tremendous prices 
that have been going in the marketplace. They have nothing to do 
with banks. 

Chairman MANZULLO. I am just saying that the testimony here 
is that the only ones who will be left are the banks. 

Mr. LEVINE. The testimony is incorrect. 
Chairman MANZULLO. Mr. Weller, in paragraph 6 of your two-

page testimony, you said that these regulations are so written that, 
in the end, the only QIs that will be left are the banks; is that cor-
rect? 

Mr. WELLER. I don’t think I go that far, no. My view is that the 
large companies which can aggregate capital either by big banks or 
being able to make money on large aggregations of capital can sur-
vive. I cast it more as big versus little rather than banks versus 
nonbanks. Banks I believe are the most likely survivors, but not 
just banks. 

Chairman MANZULLO. This could be a bank or a big bank. Maybe 
we should write and find out whom he is representing. I think this 
is significant. 

Mr. Dance, what is the significance of these big guys trying to 
buy out the little guys? What does that mean to you or anybody 
else here? 

Mr. DANCE. You have to consider: Do I want to sell out now, or 
do I want to keep with my employees? What is going to happen? 
I would like to give this to you also. I tried to go through on the 
nuts and bolts of what it daily means to me to abide by these regu-
lations. I have gone so far and tried to figure out, how many bank 
accounts do I need to open? 

Chairman MANZULLO. Go ahead. I think that is significant for 
the Regulatory Flexibility Act. 

Mr. KORB. It might be significant for the underlying rule. 
Chairman MANZULLO. That is correct. 
Mr. KORB. Did you testify at the hearing? 
Mr. DANCE. Yes, but I have worked on it since then. 
Mr. KORB. Have we received that? 
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Mr. DANCE. You received the original. I would be happy to give 
you— 

Mr. KORB. You should. You should supplement that. 
Chairman MANZULLO. Could you give Mr. Korb a copy of that 

today? If you want to share some highlights on that, go ahead. 
Mr. DANCE. If I could please pass it out, I have a hundred, I have 

enough for everybody. 
Chairman MANZULLO. Staff will pass it out. Go ahead. Mr. 

Dance, why don’t you talk? Mr. Dance, they will take care of that. 
Why don’t you sit down and tell us about the impact of this pro-
posed regulation on your small business. 

Mr. DANCE. Yes, and I don’t speak for anybody but myself. I try 
to be— 

Chairman MANZULLO. I understand. I will give you 5 minutes. 
Mr. DANCE. Thank you. I tried to look primarily at the impact 

on banking, accounting and systems, and then tried to go a little 
bit further and even give some possible solutions for me and my 
company, not speaking for anybody else. On the upper righthand 
corner, you see I have a quick index that is indexed to everything 
that is there. And, basically, what I say as an overall assessment 
is that we have about twice the workload with half the revenues 
to get the job done. 

Now, in a lot of cases, there is a lot more to be done. But basi-
cally, the impact, if you are to look at banking, we obviously need 
to set up a separate bank account for all clients. I am not saying 
that is necessarily bad, except right now, one of our great tools to 
help our clients is to know that we have got all the funds in the 
bank. And the way to make most of the banks set up right now, 
if you set up all of these individual accounts, you have no way to 
know what your total is. Very few banks have that opportunity to 
tell you other than once a month what your total is. I don’t rely 
on that total in the bank daily. I know what we have in the bank 
right now as we are speaking. I know if there is anything leaving. 
That is a great source of help. 

We need to maintain thousands of accounts and subaccounts, and 
I try to explain in here how some clients have two exchanges going 
at the same time. If you were to code that into separate bank ac-
counts, they don’t allow you to transfer it. You, basically, in the 
banking, end up—if you turn to page 2—our bank on the top line 
there, Frontier Bank, and says, basically, opening accounts. That 
was in color; would be in yellow. It is a hassle to open accounts be-
cause you have to follow the PATRIOT Act. You can’t just open it 
any way you want. 

Chairman MANZULLO. I voted against it. 
Mr. DANCE. Thank you. If you look at reconciling accounts, there 

is no way we can reconcile individual accounts. We can’t print 
blank checks if we set up separate accounts for all of these clients. 
Interest, they can’t compute the average daily balance being re-
quested by the IRS, and there is no way to allocate any miscella-
neous charges, and so I have to change banks. I took a look at five 
or six other banks to see if it would be easier, if the big banks are 
better. And they read faster than you can speak. 

Mr. DANCE. But, basically, I have said, I have got to change 
banks, and I don’t know if this will be any easier or better. 
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When I go to section—page three, on the accounting con-
sequences, I say, well, maybe I want to stay with the bank; maybe 
I can just do this on a spreadsheet. And I figured out that I am 
being asked to do about a million transactions, calculations a year 
on a spreadsheet. That is a disaster. And there is no way, if I do 
my internal accounting on any sort of spreadsheet, it will ever be 
possible because there are such simple things as timing differences. 
I have an illustration here. When we get a check written on April 
28th for a million dollars, it comes to us on May 1st. It doesn’t get 
deposited until May 2nd. If I have my own internal accounting sys-
tem, what do I do with the float? The same thing when I send a 
check out. My accounting system would not agree with the interest 
the bank had. So little things like that I tried to point out just so 
you could realistically see here is what the impact of this is 

The other thing I tried to point out is that in exchange—you say 
you only have an account open for a period of time, but we get 
holdbacks. We get releases. We get things sometimes months and 
months and months after an exchange has ended that, rightfully 
blind to the clients, that we have to keep their account open. Well, 
do we track interest on $2? We have got $20. We have got $400. 
We got—there are all sorts of things that, by reading this, I think 
you understand the predicament we are in. 

If you turn to the back page, the last page, I try to say, okay, 
let’s assume that we changed banks. We realized that we couldn’t 
do it internally, let’s go out and buy a system. I actually employed 
a firm, a very reputable systems firm, to go out and make a system 
analysis all over the United States. I told them, no holes barred, 
I want to know what is out there because if I have these go into 
effect on the date they are published in the Federal Register, I 
have got to have a new system. They came back, gave me a short 
list, which I have given you here, and basically said the cheapest 
one would be $10,000, and most of them would require $75,000 to 
$100,000 just for the customization. And we, as QIs, are used to 
spending about $750 to $1,000 for a system, not $10,000, not 
$50,000, not $100,000. 

And so it came down to solutions, and I said, whatever we do has 
to greatly reduce the volume of work and the interest loss being re-
quired. Whatever we do, if we reduce the volume of the work and 
the interest loss being required by the present regulations, we 
would be making some forward progress. And I tried to tender five 
ideas just that would help us as a personal firm in there for what 
can happen and said, you know, like a threshold period of time. 
You see in the chart below, the days and exchanges open for us is 
only 53 days. Within 53 days, we have opened an account. We have 
done all the work. We have written all their checks. We have sent 
everything back. We sent their money back to them, and their new 
replacement property they are buying, and except for all the 
holdbacks and anything like that, it is pretty much done. So if we 
can have some— 

Chairman MANZULLO. Richard, I don’t have time to go through 
all five, but I will make this part of the record. 

This is very meaty. This is the type of stuff that—I can’t speak 
for Mr. Korb, but I do know it is the type of stuff he will consider. 
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Mr. KORB. Absolutely. These are good ideas. This is exactly what 
this system is, this process is supposed to produce. The system is 
working; the process is working. 

Chairman MANZULLO. Well, I don’t—Don, come on. I mean, I saw 
your letter. I mean, it is— 

Mr. KORB. The right process is working. This is great for us to 
consider. 

Chairman MANZULLO. Do you know what saves the day for you? 
It is your honesty. 

Mr. KORB. I am what I am. 
Chairman MANZULLO. You bet, you bet. And I appreciate that. 
But, Richard, I have one more question for you. Are you saying 

that you have to make these changes but the large banks do not? 
The banks are already set up for that? 

Mr. DANCE. I don’t know. I tried to say the impact— 
Chairman MANZULLO. This is just for you. 
Mr. DANCE. So, realistically, what is the real impact on one QI 

without— 
Chairman MANZULLO. With how many employees? 
Mr. DANCE. Eight employees. 
Chairman MANZULLO. And, obviously, a larger institution could 

absorb these costs a lot easier than you can. 
Mr. DANCE. I assume so, but I was just working on myself. 
Chairman MANZULLO. You sound like Mr. Korb there. 
Mr. DANCE. Remember, I am taking Mr. Solomon’s place. 
Chairman MANZULLO. Well, you have more wisdom than Mr. Sol-

omon, I can tell you now. 
I am going to make this document from Elan USA, Inc., part of 

the record. I think we can send them a letter asking them whom 
they are representing, and they will probably say it is none of your 
business. That may be the case. All we can do is ask. 

[Mr. Dance’s testimony and letter may be found in the appendix.] 
Chairman MANZULLO. I am at the end of the questions that I 

have here. What I would like to do is leave the record open for 5 
more days just in case there are any questions that we wanted to 
ask that have not been asked here. 

I want to thank you all for your patience. Mr. Korb, I want to 
thank you particularly for making the statement to us that there 
would be a new IFRA issued before any regulations are even con-
sidered to take effect. That is a tremendous consolation to the peo-
ple here. Do you guys understand what he meant by that? You can 
thank him on the way out because he didn’t have to say that. He 
did that because it is the right thing to do, and I appreciate it. 

I want to thank all of you for coming out, especially those that 
traveled long distances for the hearing. This hearing is adjourned. 

[Whereupon, at 4:23 p.m., the committee was adjourned.]
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