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HUMAN FACTORS ISSUES IN RAIL SAFETY

Tuesday, July 25, 2006

HOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
RAILROADS, WASHINGTON, D.C.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2167, Rayburn House Office Building, the Honorable Steven C.
LaTourette [Chairman of the subcommittee] presiding.

Mr. LATOURETTE. We are going to call the Subcommittee to order
this morning. Good morning. The Subcommittee will come to order.
I want to welcome all of the members and witnesses to today’s
hearing on the subject of Human Factors Issues in Rail Safety.
Working the rails can be a difficult and dangerous job. The men
and women of our Nation’s railroads work outdoors in the blister-
ing heat of summer and the frigid cold of winter. Whether through
mountain blizzards or coastal storms, the trains have to go
through. Our Nation’s railroads run 24 hours a day, 365 days a
year. Railroad employees often work through the night or on week-
ends or on holidays. Overtime work is the norm on many of our
major railroads.

This grueling schedule can have an impact on safety. Many rail-
road accidents have been attributed to employee fatigue, including
accidents involving major loss of life. The work schedules of rail-
road employees is governed by the Hours of Service Act, a law dat-
ing back to 1907 when the railroad still ran steam engines. The
purpose of today’s hearing is to revisit the Hours of Service Act in
light of new medical discoveries with due regard to the demands
and responsibilities placed on employees in today’s railroad operat-
ing environment.

Before yielding to Mr. Barrow, our guest Ranking Member today,
I will just do a couple of brief housekeeping items.

I ask unanimous consent to allow 30 days for members to revise
and extend their remarks and to permit the submission of addi-
tional statements and materials by members and witnesses. With-
out objection, so ordered.

Also, I ask unanimous consent to permit Ms. Schwartz of Penn-
sylvania to sit with the Subcommittee and to ask questions
throughout the course of the hearing. Without objection, so ordered.

Now it is my pleasure to yield to Mr. Barrow for any opening re-
marks he would want to make.

Mr. BARROW. Thank you, Mr. Chairman.
Along the housekeeping lines, I would also like to ask unanimous

consent that Representative Schwartz be allowed to sit as guest
Ranking Member of this Committee when I have to leave.
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Mr. LATOURETTE. Without objection.
Mr. BARROW. Thank you, Mr. Chairman, for holding this hearing.
Since the 1980’s, the National Transportation Safety Board has

been urging the Federal Railroad Administration, the railroad in-
dustry, and labor to create common sense solutions to reduce acci-
dents caused by human factors. A leading cause of these accidents
is fatigue. In 1999, the NTSB published an evaluation of the De-
partment of Transportation’s efforts to address operator fatigue.

Rail employees often work long and unpredictable hours and are
constantly under the threat of exhaustion. In fact, rail workers put
more time on the clock than any other worker in the transportation
industry.

The NTSB recommended the rail industry develop schedules and
working conditions to encourage employees to rest and implement
better testing to determine fitness for duty. They also recommend
the industry work more closely with its employees to reduce the
amount of tasks that induce fatigue. The FRA agreed with the
NTSB’s findings, and in 2003, they established the North American
Rail Alertness Partnership, a joint labor-management forum to ad-
dress these issues. However, the NTSB made these original rec-
ommendations over seven years ago, and we haven’t heard of any
specific actions the industry has taken to address fatigue with one
exception, new technology and positive train control.

Combating fatigue is a win-win proposition for the rail industry.
The railroads should provide across the board training on fatigue
management. Rail workers and their supervisors should get regu-
lar training on the importance of sleep, how to recognize sleep dis-
orders, sleep strategies, and how to counter the effects of fatigue
which can be effective in dealing with fatigue and ensuring the safe
operation of our trains.

The railroads should also allow workers who are fatigued to go
home when they are tired without fear of being disciplined or dis-
missed from their jobs. In addition, the railroad should actively
work to limit limbo time where an employee is neither on the clock
or off but is usually traveling from one job to the next.

The FRA should be rigorously enforcing the hours of service law,
developing crew scheduling practices for the railroads, and requir-
ing the railroads to adopt fatigue mitigation plans which should be
submitted to the FRA and approved by the FRA. Congress needs
to revise the Railroad Hours of Service Act which was enacted in
1907, which everyone agrees is in desperate need of updating.

Thank you, Mr. Chairman. I look forward to hearing from wit-
nesses today, and I yield back the balance of my time.

Mr. LATOURETTE. I thank you, Mr. Barrow.
Mr. Cummings?
Mr. CUMMINGS. Thank you very much, Mr. Chairman. I will be

very brief. I too thank you, Mr. Chairman, for holding this hearing
with regard to the human factors that affect safety on our national
railroad network.

During a hearing held by this Subcommittee earlier this year to
examine overall trends in rail safety, several of the witnesses who
appeared before us emphasized the fact that in 2005, human fac-
tors were the primary causes of accidents among all four major
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Class I railroads. Today’s hearing will give us the opportunity to
explore the human factors that affect rail safety in more detail.

Statistics published by the Association of American Railroads
show that during 2004, there were 556 railroads operating more
than 201,000 miles of track and employing nearly 216,000 workers.
The total number of accidents and incidents of all kinds per year
on the rail network have fallen dramatically over the past decade
from nearly 17,719 in 1996 to just under 13,800 in 2005.

However, while these overall trends are very encouraging, there
are other safety indicators that have not shown this kind of im-
provement. For example, during the 1996 to 2005 period, the total
number of train accidents has been steadily increasing. In addition,
after falling between 2000 and 2002, the number of train collisions
has been rising in recent years, increasing from 192 collisions in
2002 to 261 collisions in 2005. Unfortunately, the rate of human
factors in train accidents has shown a particularly steep rise, in-
creasing from 783 accidents attributed to human factors in 1996 to
more 1,200 attributed to human factors in 2005.

Among those human factors that are contributing to accidents is
worker fatigue which was cited as a contributing cause to the 2004
train collision in Texas that led to the release of a chlorine gas
cloud that killed two local residents. Trains now carry more than
1.8 million carloads of hazardous materials per year, and the safe
operation of trains is particularly essential to ensuring the safe
transportation of such cargos. The prevalence of fatigue as a con-
tributing factor in rail accidents calls into question whether current
regulations regarding hours of service and current railroad crew
scheduling procedures are truly designed to protect the safety of
workers and of the communities through which trains pass.

Mr. Chairman, a month with 31 days has only 744 hours in it.
The National Transportation Safety Board has indicated that the
maximum allowable number of hours that a locomotive engineer
could work under current rules governing hours of service is 432.
By comparison, a truck driver is allowed to work only 260 per
month while an airline pilot may work only 100 hours per month.

In addition to the sheer number of hours worked, train crews are
on call every hour of the day and may be summoned for work at
any time. Such an irregular schedule surely interferes with train
crews’ ability to plan their lives including their sleep schedules.
These are certainly less than optimal working conditions for any-
one but particularly for someone who is driving a freight train
weighing hundreds of tons and potentially carrying a highly toxic
or even deadly substance.

I look forward to hearing from today’s witnesses regarding what
can be done to reduce the human factors that are contributing to
train accidents. With that, Mr. Chairman, I thank you and I yield
back.

Mr. LATOURETTE. I thank you, Mr. Cummings.
Our hearing today is comprised of two panels. The first panel has

the Honorable Joseph Boardman who is the Administrator, of
course, of the Federal Railroad Administration; and Mr. Robert
Chipkevich who is the Director of the Office of Rail, Pipeline, and
Hazardous Materials Investigations at the NTSB.
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Gentlemen, thank you both for coming. We have received your
written testimony. If you would be so kind as to summarize in five
minutes your observations for us today, we would appreciate it.

Administrator Boardman, welcome, and we look forward to hear-
ing from you.

TESTIMONY OF THE HONORABLE JOSEPH BOARDMAN, AD-
MINISTRATOR, FEDERAL RAILROAD ADMINISTRATION; ROB-
ERT CHIPKEVICH, DIRECTOR, OFFICE OF RAIL, PIPELINE,
AND HAZARDOUS MATERIALS INVESTIGATION, NATIONAL
TRANSPORTATION SAFETY BOARD

Mr. BOARDMAN. Good morning, Mr. Chairman. Thank you and
Ranking Member Barrow and Committee members.

Human factor issues in rail safety bring all of the issues for safe-
ty together in one place. Your Committee has chosen the single
most difficult issue that faces the railroad industry today. Rail-
roads must manage their human assets to meet both customer ex-
pectations and stockholder expectations and do so within a socially
acceptable environmental, safety, and security framework. This
framework has safety as the base case for everything else that is
demanded of railroads today. At the center of that base case are
the humans.

Last month, I told you that human factors as a cause has in-
creased by another percentage point to 38 percent of all causes for
train accidents. The human factors that are leading the list of
causes for accidents include switches improperly lined and shoving
movements, in addition to things like leaving cars out to foul main
tracks, improper handbrake use, and a few others that will be in-
cluded on a new Federal rule now making its way through the
clearance process. That new rule will make cardinal railroad rules
become Federal rules and subject to Federal law if violated and not
cared for.

Today a railroad must meet the demands of a 24-hour, 7-day-a-
week global supply chain and logistics management industry to be
successful and therefore profitable. Both railroads and their em-
ployees strive to meet those requirements and striving can contrib-
ute to taking shortcuts in these cardinal rules. Federal hours of
service rules are nearly 100 years old and were last amended 35
years ago, but much has been learned that would assist in improv-
ing hours of service rules and management of the work force not
only in the last 100 years but also in the last 35 and even in the
last 10.

Biological rhythms and what we know now about them should
improve the management of the safety of critical crew members.
The hours of service law doesn’t deal with the issue at all. FRA’s
lack of regulatory authority over duty hours unique to FRA among
all the safety regulatory agencies in the Department, precludes the
FRA from making use of such scientific learning on this issue. Now
that doesn’t mean that the FRA and the DOT have not attempted
to rectify that.

Legislation was submitted four times in the last 15 years, and
it is now in clearance again. In 1991, the legislation failed with op-
position from both rail labor and rail management. In 1994, a bill
was enacted but required labor-management petition and failed be-
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cause a joint petition was received but became moot. In 1998, the
bill was attacked as being too prescriptive and was not enacted. In
1999, the reworked 1998 bill was never granted a hearing. The
FRA has another bill in for clearance, but I must say that the issue
you are holding this hearing on will require more than just legisla-
tion to address effectively.

Hours of service raises objection from both unions, whose mem-
bers want to maximize earnings, and rail companies, who must
meet supply chain demands. But rules alone—no matter how well
written or how well meaning—will not be sufficient to secure the
base case of safe railroading. Voluntary efforts sponsored by the
FRA, like the RSAC and the SACP, now RSOM, are helping to se-
cure the kinds of joint labor-management-regulator discussions of
fatigue management, technology use, and crew scheduling that can
and are improving both our understanding of human factors and
the things that can improve their performance. Continued research
into things like close calls, ECP brakes, and PTC are also critical
to reaching a base case of safe railroading.

My written testimony and, I believe, the testimony of everyone
here today will convince you that the most important element
needed for safety is a human safety culture that starts with this
Government, the executive and legislative and judicial, and extends
through management and labor on down to the individual rail-
roader getting the job done with complete support for his or her
safety and security.

Thank you.
Mr. LATOURETTE. I thank you very much, Administrator

Boardman.
Mr. Chipkevich, welcome to you, and we look forward to hearing

from you.
Mr. CHIPKEVICH. Thank you and good morning, Chairman

LaTourette and members of the Subcommittee. Thank you for the
opportunity to testify today.

Since 2001, the National Transportation Safety Board has inves-
tigated 28 railroad and 3 rail transit accidents involving collisions
and over-speed derailments. Most of these accidents occurred after
train crews failed to comply with control signals, to follow operat-
ing rules in non-signaled territories, or to comply with other spe-
cific operating rules. Our accident investigations have identified
human performance failures related to fatigue, medical conditions
such as sleep apnea, use of cell phones, use of after arrival track
warrants in non-signaled territory, loss of situation awareness, and
improperly positioned switches.

Although the Safety Board has made numerous recommenda-
tions to address human performance issues, we have repeatedly
concluded that technological solutions such as positive train control
systems have great potential to reduce the number of serious train
accidents by providing a safety redundant system to protect against
human performance failures. As a consequence, positive train con-
trol has been on the Safety Board’s list of most wanted transpor-
tation safety improvements for 16 years.

Fatigue is a human performance safety issue that crosses all
modes of transportation. The Safety Board most recently addressed
this issue after a collision between two freight trains at Macdona,
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Texas. Train crew fatigue resulted in the failure of the engineer
and conductor to appropriately respond to signals governing the
movement of their train. Contributing to their fatigue was their
failure to obtain sufficient restorative rest prior to reporting for
duty because of their ineffective use of off-duty time and train crew
scheduling practices which inverted their work/rest periods.

Minimum rest periods do not take into account either rotating
work schedules or accumulated hours spent working in limbo time.
Limbo time is most often associated with a crew member’s time to
their final release point after expiration of their 12 hour service
limit. Time spent waiting for transportation can be significant and
lead to very long workdays. The Safety Board has recommended
that the FRA require railroads to use scientifically-based principles
when assigning work schedules for train crews, which consider fac-
tors that impact sleep needs to reduce the effects of fatigue and to
establish requirements to limit limbo time.

FRA certification requirements for locomotive engineers focus on
specific vision and hearing acuity standards but do not provide
guidance regarding medical conditions that should be considered in
the course of an examination. The Safety Board has recommended
that the FRA develop a standard medical examination form that
can be used to determine the medical fitness of locomotive engi-
neers and other employees in safety sensitive positions.

After two freight trains collided near Clarendon, Texas, the Safe-
ty Board recommended that the FRA issue regulations to control
the use of cell phones. At Clarendon, the engineer of one train had
used his cell phone for two personal calls the morning of the acci-
dent, one call for 23 minutes and the second call for 10 minutes.
The engineer was on the second call as he passed the location at
which he should have stopped and waited for the arrival of another
train.

Non-signaled territory presents a unique problem for rail safety.
There are no signals to warn trains as they approach each other,
and the avoidance of collisions relies solely on dispatchers and
train crews adhering to operating procedures. After several acci-
dents, the Board has again recommended that the FRA prohibit the
use of after-arrival track warrants for train movements in non-sig-
naled territory not equipped with a positive train control system.

Finally, one of the most serious accidents in recent years oc-
curred in Graniteville, South Carolina. After a freight train encoun-
tered an improperly positioned switch, the train was diverted from
the main line onto an industry track where it struck a parked
train.

Measures beyond additional operating rules, forms, or penalties
are needed to prevent accidents such as the one in Graniteville.
The Safety Board recommended that in non-signaled territory and
in the absence of switch position indicator lights or other auto-
mated systems that provide crews with advanced notice of the posi-
tion of switches, trains be operated at speeds that will allow them
to safely stopped in advance of the misaligned switches.

Mr. Chairman, this completes my testimony. I will be happy to
answer any questions.

Mr. LATOURETTE. Thank you very much, Mr. Chipkevich for your
statement.
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Administrator Boardman, I would like to start with you where
Mr. Chipkevich talked about this medical examination. I think it
would be hard for me to imagine that the Federal Aviation Admin-
istration would not have medical examinations for the pilots that
fly airplanes. I have a good friend back home who had a heart at-
tack and he has to go through a pretty rigorous set of tests in order
to have his pilot’s license renewed.

Can you tell us what the FRA’s thinking is on medical examina-
tions for people that drive locomotives?

Mr. BOARDMAN. The FRA has worked on and produced a report
on medical conditions and standards for railroad employees and is
working with the railroads at this point in time. The railroad in-
dustry itself, because it began being really self-regulated, usually
had a medical director on staff. Now in recent years, many of those
folks are no longer employed, and we are working with the rail-
roads and with the industry to make sure that those standards are
improved. We do have a drug and alcohol program, which I know
you are well aware of, and it was the first in the country to really
have it.

Mr. LATOURETTE. What about his observation about the engineer
that was on the cell phone. Is the FRA dealing with the cell phone
in the cab issue as well?

Mr. BOARDMAN. Well, we are looking at it as a part, and I don’t
have a specific answer to the cell phone. I know we are looking at
a lot of the human factors and have had a lot of discussions. I will
find out specifically what we have done about the cell phone and
get back to you on that.

[The information received follows:]
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Mr. LATOURETTE. OK, I appreciate that.
We are really here, I think, to talk about the hours of service,

and your statement pretty well laid out the attempts since 1991 to
modernize the Hours of Service statute. All of them have died in
some form or another here on Capitol Hill. I think I heard you say
and I happen to agree that it appears that both the labor side and
the business side have a vested interest in keeping things the way
that they are, and that has led to the inability to change this stat-
ute that has been around since 1907.

I just read in getting ready for the hearing, when this issue was
addressed in 1998, the previous Chairman of this Subcommittee
posed this question to NTSB back in 1998, and I would like to ask
you what your answer is to this. Do you think that if the Congress
were to offer a system of comprehensive anti-fatigue plans that
were customized for various types of rail operations with these
plans eventually superseding the current statute, or perhaps more
importantly, Congress allowed both labor and management enough
lead time to deal with the compensation and crew requirement
issues in their next bargaining round, that would help break the
deadlock that has so long prevailed. How do you feel about that?

Mr. BOARDMAN. I think it is very difficult. For example, that par-
ticular question, I think, summarizes all the reasons why the bills
failed up here, and in particular that at times our plan was too pre-
scriptive. I think 1998 was too prescriptive. We were looking for fa-
tigue management plans from the railroads. Prior to that in 1991,
we were actually going to repeal the hours of service law. So I
think there were some leftover, probably, feelings or thinking at
the time that those fatigue management plans might, in fact, just
do that, and that probably got people riled up.

I think the hours of service should be taken out of the railroads.
As somebody who holds a Class A driver’s license and a pilot’s li-
cense, I understand and have made a living from driving trucks.
When I did that, I wanted the maximum number of hours that I
could possibly get in, and so I wanted to be called, regardless. I
didn’t much care at the time whether I had what the requisite
number of hours were. I didn’t even know what the hours of service
law was. I knew I wanted to work. I think that is the difficulty we
are in here.

It is a legitimate concern that the unions have that their mem-
bership needs to and wants to gain the income that they feel they
want to if they believe they can work.

I think there have been a lot of experiments that have occurred
with railroads that have tried to figure out how can we give regular
rest periods for folks? In fact, I think there is one railroad, and it
may be a Canadian railroad, that really looked at a way for people
that are from an ″away″ terminal to let them knock off to rest. The
problem there was that those employees didn’t want to be stuck at
that ″away″ terminal and not be reassigned at the right time to get
back home again. So it is a very difficult issue.

Mr. LATOURETTE. Sure, it is.
I think my last question is, as you told us either at the last hear-

ing or the hearing before and you reminded us again today, the
human factor side has ticked up 1 percent. Basically, the data that
we have looked at is that even though I know Mr. Hamberger
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when he talks will talk to us about the greatly improved safety
record of the railroads and we all applaud that, I think if you look
at one thing that has plateaued, it is certainly the human factor,
at least from my perspective.

We just had the full Committee mark up a pipeline bill a couple
weeks ago, and there was some discussion about whether we im-
pose hours of service for the people that sit in the terminals on
pipelines. My own view is there are some people, based upon their
medical condition and their health, who can work longer hours
than other people. If you just look at hours of service, you really
are not having a comprehensive fatigue plan for the railroad or for
any industry, and I assume you agree with that and, Mr.
Chipkevich, that you agree with that as well.

Mr. CHIPKEVICH. Yes, sir, there are multiple issues that need to
be considered, not just the hours, the scheduling practices, the in-
verted schedules, things of that nature.

Mr. LATOURETTE. Sure. Thank you very much.
Mr. Barrow?
Mr. BARROW. Mr. Boardman, I would like to begin with you.

First off, I want to thank you for having your staff meet with us
last week. I appreciate that very much.

I understand from testimony we are going to hear later on today
that data from just one of the four largest Class I railroads shows
that in the first six months of this year alone for that one railroad
alone, 224 crews worked in excess of 14 hours every day, 103 crews
worked in excess of 15 hours a day, 46 crews worked in excess of
16 hours a day, and almost 20 crews every week worked more than
20 hours long. Are you all aware of those kind of numbers?

Mr. BOARDMAN. I am not specifically aware of those, but it
doesn’t surprise me, when you add in the limbo time like you
talked about earlier, that those kind of numbers exist.

Mr. BARROW. Without moving into the trickier area of how we
are going to change the Hours of Service Act and who is going to
make the calls on that, what is the FRA doing to enforce the rules
we have on the books?

Mr. BOARDMAN. I think one of the things that made it very dif-
ficult for us is that a person can work 12 hours a day and then
there is limbo time beyond that. When the Supreme Court ruled
that that limbo time was not considered work time, it fell outside
the area of those 12 hours of work. We don’t have the same author-
ity that others have to make changes in that area. So we have to
wait until a change in the hours of service law to get at it.

Mr. BARROW. So basically you are saying the Supreme Court has
tied your hands with its interpretation of the Hours of Service law.

Mr. BOARDMAN. Yes, sir.
Mr. BARROW. Well, let me shift ground a little bit for a second.

I want to address something to Mr. Chipkevich.
You know someone once said that if you have the ability to think

about something without thinking about the thing to which it re-
lates, you have the quality of mind to be a good lawyer. I am not
exactly sure that was a compliment as a member of that profession,
but I want to talk about something to which this problem of hours
of service relates and that is staffing levels in general.
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I gather, for example, that one of the human factors that contrib-
uted to the collision in Graniteville that caused a number of people
to die just about the most ghastly death that you can experience
was not fatigue but too few people trying to do too much work,
working within compliance of the hours of service law, that switch-
es were left in the wrong position because too few people having
too much work to do had to knock off in order to comply with the
act.

That sort of brings to my mind an unintended consequence or at
least an unintended effect of a basic reform like an hurs of service
rule when you apply it to different staffing levels. It seems to me
that an hours of service rule makes perfectly good sense as an ap-
proach to how to ration and allocate the work to be done when you
have enough people to ration it amongst, but you have a real prob-
lem with something like an hours of service law if you have too few
people doing the work to begin with. Not only do you have the
problem of people working too hard and getting tired, you also have
not enough time for the work force to do the many things that have
to be done. Applying an hours of service type methodology to a
work force where you have more than enough people doing the
work means you just have to spread it out amongst the right num-
ber of people, the right number of chores for the right number of
people.

It is very problematic when you have too much work to do for
the number of people you have. That problem can arise in either
two contexts. Either there is not enough work out there to hire and
you go out there and you can’t buy it up because there is not
enough of it, but you still have more than you can find people to
do, or you have the problem of people trying to make too few people
do to much work. We are actually clamping down on the manpower
so much that you have so much to do that folks can’t comply with
the hours of service law and still get everything done.

I know that was a factor in Graniteville. You didn’t have people
who were too sleepy. You had folks who had to knock off on time
and just had to get off the job too soon, and that was one of the
factors that contributed to leaving a switch open, and you had a
track speed collision with a parked train on a siding. These were
folks were trying to comply with the law. I know that is not the
general direction we are going in, but that is a problem. If you
have staffing levels that are inadequate, this whole approach is
going to hurt you in other ways besides the most fundamental way
of people working too long until they are dropping at the wheel.

What is your concern about staffing levels? Are you all looking
at that any? Is that an issue?

Mr. CHIPKEVICH. We certainly noted in the Macdona accident in-
vestigation that in the San Antonio area where there was a signifi-
cant amount of business during the period of 2004 as well as prob-
lems with the number of crews available, that we identified 42 per-
cent of the time in that particular area, crews were working great-
er than 12 hours and then some crews working certainly greater
than 15 hours and some crews up to as much as 23 hours, consider-
ing the significant amount of limbo time that was added to their
regular work time.
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Compounding that problem was with all that additional limbo
time, then those crews were not available again for another 10
hours or another period before they could be used again, which sort
of exasperated the problem. That affected the scheduling practices
of calling up crews earlier because other crews are not available be-
cause of limbo time and things of that nature.

So, yes, sir, we have seen that as a problem.
Mr. BARROW. Now going back to the subject I wanted to avoid

in the beginning, I am just kind of interested in your assessment.
How do you think we need to fix the Hours of Service Act? How
do you think we go about doing that? Should Congress fix it legisla-
tively and address the problems caused by the Supreme Court’s in-
terpretation of the act, or should it be addressed in the way it is
with other Transportation Agencies by delegating rulemaking au-
thority to the FRA? I want the Transportation Board’s input on
that in particular.

Mr. CHIPKEVICH. We have certainly supported the FRA going to
the Congress to ask for changes in the legislation to give them
some authority to require some changes in programs, fatigue man-
agement programs, to look at scheduling practices that affect crews
being called.

Mr. BARROW. You have supported in the past the idea of delegat-
ing the rulemaking authority to the FRA. Is that still your posi-
tion?

Mr. CHIPKEVICH. Yes, sir, that has not changed.
Mr. BARROW. How about you, Mr. Boardman? How do you think

we ought to do it? Should Congress fix it in statute, or should Con-
gress amend the statute to give the rulemaking authority to the
FRA to fix the problem subject to Congress’ monitoring and con-
trol?

Mr. BOARDMAN. I think that FRA could do the rulemaking if we
were given the authority to do so.

Mr. BARROW. Thank you.
Mr. LATOURETTE. I thank the gentleman.
Mr. Petri, do you have any questions? I know you just got here.

OK, thank you very much.
Well, gentlemen, thank you very much for your testimony. We

appreciate not only your testimony but your answering our ques-
tions, and you go with our thanks. Thank you very much.

Our second panel this morning is going to be comprised of mul-
tiple witnesses: Dr. Martin Moore-Ede, who is the Chief Executive
Officer of Circadian Technologies, Inc.; Mr. James Stem, who is the
Alternate National Legislative Director for the United Transpor-
tation Union; Mr. Edward Hamberger who, of course, is the Presi-
dent and Chief Executive Officer of the Association of American
Railroads; Mr. John Tolman, who is the Vice President and Na-
tional Legislative Representative for the Brotherhood of Locomotive
Engineers and Trainmen; Mr. Richard Timmons, who is the Presi-
dent of the American Short Line and Regional Railroad Associa-
tion; and Mr. W. Dan Pickett, who is the International President
of the Brotherhood of Railroad Signalmen.

I want to thank all of you for coming this morning. As with the
previous panel, we appreciate your timely submission of your writ-
ten testimony. We have had the chance to review it. If you would
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be so kind to summarize your testimony in five minutes, we would
appreciate it very much.

Doctor, we are glad you are here, and we look forward to hearing
from you.

TESTIMONY OF MARTIN MOORE-EDE, M.D., PH.D, CHIEF EXEC-
UTIVE OFFICER, CIRCADIAN TECHNOLOGIES, INC.; JAMES
STEM, ALTERNATE NATIONAL LEGISLATIVE DIRECTOR,
UNITED TRANSPORTATION UNION; EDWARD HAMBERGER,
PRESIDENT AND CHIEF EXECUTIVE OFFICER, ASSOCIATION
OF AMERICAN RAILROADS; JOHN P. TOLMAN, VICE PRESI-
DENT AND NATIONAL LEGISLATIVE REPRESENTATIVE,
BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAIN-
MEN; RICHARD F. TIMMONS, PRESIDENT, AMERICAN SHORT
LINE AND REGIONAL RAILROAD ASSOCIATION; W. DAN PICK-
ETT, INTERNATIONAL PRESIDENT, BROTHERHOOD OF RAIL-
ROAD SIGNALMEN

Dr. MOORE-EDE. Thank you, Mr. Chairman. I appreciate the in-
vitation to address the Committee.

Fatigue, as we all know, has been a safety hazard that has been
recognized since the dawn of railroads, and indeed the railroads
were the first transportation mode to put in rules and, in fact, the
laws to do with hours of service. Other transportation modes fol-
lowed quite some decades behind in some cases.

Of course, what has happened is that the work that those in the
research community, like myself, did in the 1970’s and 1980’s dem-
onstrated that the physiology of sleep and biological clocks and cir-
cadian rhythms was rather different than was envisaged by those
who had written those original regulations and laws in the earliest
part of the 20th Century. Indeed, the simple hourglass model of
measuring the number of hours on duty and then number of hours
of rest basically, fundamentally doesn’t work. In fact, many other
factors are rather more important than that in terms of determin-
ing whether an employee is going to be fatigued or not.

Over the years since then, tools have evolved and have been ap-
plied in a wide variety of industries, in fact, across virtually every
industry that runs 24/7. Having experienced and worked in many
of these industries including the railroads, I think the railroads are
to be commended as one of the most progressive in terms of devel-
oping fatigue management tools and training programs and sleep
apnea screening processes and so forth and systematically working
at this issue and putting them into place.

The sobering fact, however, as has been mentioned earlier, is
that when we look at the target which surely all these efforts
should be addressing which is the number of human factors acci-
dents corrected by the number of million train miles—so we are not
just talking about aberrations based on the growth of the indus-
try—that has been at a plateau since 1985. If you look at the more
focused data on mainline and siting data for human factors acci-
dents per million train miles, that has been at a plateau since 1995
for the last 10 years. Fatigue is still very much a factor, we all rec-
ognize that, and fatigue causes accidents. So for those particular
reasons, it is not that the fatigue is not an issue.
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The real problem, I believe, is that we are locked in a 100 year
old paradigm of regulations and laws based on managing inputs
rather than outputs. Indeed, if you look at any way of managing
a business, you don’t measure a business by the amount of raw ma-
terials it consumes. You measure it by the products that it pro-
duces and the bottom line results on its financial books.

Fixing the hours of service, however, is really not the answer. In
other words, you could not write rules that would work without
them being overly complex, and I think anybody who contemplates
rewriting or tweaking the hours of services rules and regulations
and laws should look very carefully at what is happening with the
FMCSA right now and the trucking hours of service regulations
which are under multiple attacks and are being tossed out in the
courts and rewritten and tossed out again. Indeed, that is an ongo-
ing process because writing prescriptive rules is a method that
really doesn’t work.

The solution, I believe, is to look at a new paradigm, and the par-
adigm that is actually pioneered into regulation by the Nuclear
Regulatory Commission is called Risk-Informed Performance-Based
Safety Management. What it means that you develop models which
you determine that accurately predict risk and then you ask the in-
dustry to manage to reduce that risk, that measurable output risk,
the risk being human factors accidents per million train miles, for
example, as a target. This process of constantly feeding back as to
whether any intervention is actually fixing that risk is the way you
progressively learn and progressively improve.

It now is the wholesale way of managing risk in the nuclear
power industry, in all sorts of fire standards for Federal buildings,
a whole number of different ways by using risk models. It is pos-
sible to build risk models now, and certainly the science and the
technology to do that is radically improved. The insurance industry
relies on predictive risk models now. It is 25 percent better than
the best human adjuster in underwriting, for example. Over 50 per-
cent of the Fortune 100 use predictive risk models in business in-
telligence, using the vast amounts of data to predict what, in fact,
are the outcomes, the best of the bottom line, i.e., the output.

We have actually taken the step and moved that into transpor-
tation in trucking. By building risk models which, first of all, model
fatigue risk, we can demonstrate some very interesting rules,
namely that it is only when you get to the extremes of fatigue risk
that you get enormously, rapidly increasing levels of risk.

If you mine those nuggets of where the risk is and fix those par-
ticular areas, you get major improvements in performance. You can
get 50 percent reductions in accident rates and personal injury, 70
percent reductions in financial losses. It works best when you don’t
just deal with fatigue in your risk models, but you actually recog-
nize that fatigue interplays with many other aspects of safety, and
if you put them together, you can get a 25 percent lift in perform-
ance of the models by building comprehensive models of human
error risk and then having individual managers use their discre-
tion, their knowledge, their individual situations and their local
conditions in order to address it.

I think the time has come, Mr. Chairman, that we need to recog-
nize hours of service regulation was the solution of the last cen-
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tury. It is 100 years old. In fact, the solution for the next century
has to be predictive risk modeling. I don’t think I am looking for
wholesale abolition of hours of service or hours of service laws and
regulations.

In fact, I think steps that have already been laid in the railroad
industry to move in the right direction by building all these tools
and developing experience with fatigue management. With the co-
operation and very much the partnership of the unions in this as
well as the railroad management, all sorts of tools have been devel-
oped.

I think the next step is to basically improve this process of risk
managing to provide incentives to build risk models and then even-
tually as those become more and more effective, one has the ability
to sort of wean the industry away from the hours of service laws.

I thank you for your time and consideration.
Mr. LATOURETTE. I thank you, Doctor, not only for your testi-

mony this morning but for your very useful written testimony.
Mr. Stem, welcome, and we look forward to hearing from you.
Mr. STEM. Thank you, Mr. Chairman and Ranking Member Bar-

row. On behalf of the United Transportation Union, we appreciate
the opportunity to appear today.

I am going to focus my remarks today in summary of my written
testimony on training and the significant effect that inadequate
training has on safety. I am also going to discuss the effects of
acute and cumulative fatigue on situational awareness of safety-
critical employees. Also in our testimony today, we will discuss the
responsibility of both employees and railroad supervisors to comply
with Federal law, Federal regulations, and operating rules that
deal with safety issues.

I want to make the following major points in my testimony.
Training of new employees working in safety-sensitive positions is
inadequate and not focused on safe operations. New employees
should not be allowed to work unsupervised until they accumulate
at least one year’s experience. Fatigue of safety-sensitive employees
is not addressed in any rail operational safety plan.

We are asking Congress to take appropriate action to amend the
Hours of Service Act to resolve this issue. Congress should act to
restrict each tour of duty to 10 hours and no more, to also establish
a cumulative total for covered service employees for each seven day
period of time, and Federal law and Federal regulations apply to
all railroad employees including railroad supervisors.

We are pleased to report to you that UTU considers ourselves to
be FRA’s partner working together to improve safety in our rail in-
dustry. We appreciate the positive relationship that Administrator
Boardman, Associate Administrator for Safety Jo Strang, and their
staff have developed with both labor and management. We believe
that FRA is on the right track and fully comprehends the complex
safety issues confronting our industry today. We also have a strong
opinion that Congressional intervention is now warranted to give
FRA more resources and more authority to have a more immediate
impact on the increasing numbers of train collisions and major ac-
cidents that continue to occur.

Accidents caused by human factors account for about 38 percent
of total train accidents. This category of accidents, as you already
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heard this morning, is increasing. Inadequate training programs
for new employees, their lack of practical on the job experience, and
absence of familiarity with the work place physical environment,
substandard recurrent training requirements for existing employ-
ees, and the unacceptable prevalence of fatigue throughout the rail
industry are the causes of these accidents.

We believe it is appropriate that we express our enthusiasm to
the Committee this morning for the process that Administrator
Boardman and FRA have established to address training issues. A
working group consisting of representatives from the Brotherhood
of Locomotive Engineers and Trainmen, UTU, FRA, all the rail-
roads, and recognized training experts has been formed and will
meet for the first time later today.

We are very optimistic that this proactive working group can
move quickly to find and implement solutions that will have an im-
mediate positive effect on the training and qualifications of operat-
ing crew members. We salute both FRA and the AAR for their will-
ingness to contribute their resources in this effort to make training
in the rail industry a safety advantage instead of the most signifi-
cant safety issue today.

The rail industry will have more than 80,000 new employees in
the next five years. The rail industry is also experiencing an un-
precedented retention problem involving new employees. Based on
reports from the field, new employees are resigning and leaving the
industry because they are dissatisfied with the quality of training,
they are uncertain of their skills and understanding of the work
processes, and they are understandably uncomfortable with their
level of responsibility. Exit interviews conducted with former new
employees indicate that their training did not prepare them for
service in what they believe is a dangerous work environment and
they did not receive the opportunity to become accustomed to the
realities of working a self-supervised position with irregular shift
scheduling and uncertain rest day opportunity.

On fatigue, unless a human being knows well in advance what
time they must report to work, they cannot arrange to be rested
and fit for duty. The railroad industry functions on a 24/7 schedule
with continuous operations from coast to coast. This is not an ex-
cuse for the current position of the railroads holding that their em-
ployees do not require advance knowledge of the time they must
appear for their next assignment in order to manage their lives and
obtain sufficient sleep before reporting for work.

In summary, Mr. Chairman, UTU today is calling on Congress
to act to amend the Hours of Service Act to permit only 10 hours
of service. This means that from the time an employee reports for
service and is then released at the final terminal will not exceed
10 hours. If the Supreme Court offered an interpretation of lan-
guage in the statute, then we obviously aren’t going to argue with
the Supreme Court, but we are here today, asking you to change
that language. We thank you for the opportunity to appear.

Mr. LATOURETTE. Mr. Stem, I thank you very much.
Mr. Hamberger, welcome to you, and we look forward to hearing

from you.
Mr. HAMBERGER. Mr. Chairman, on behalf of the member of the

Association of American Railroads, thank you for the opportunity
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to discuss issues surrounding rail safety, the Hours of Service Act,
and fatigue in the rail industry.

The railroad industry places extraordinary importance on safety,
and our safety record bears that out. Since 1980, railroads reduced
their overall train accident rate by 65 percent and the rate of em-
ployee casualties by 79 percent. In 2005, in fact, the employee cas-
ualty rate was the lowest in history. The railroads have lower em-
ployee injury rates than other modes of transportation and most
other major industry groups. In addition, U.S. railroads have em-
ployee injury rates well below those of most major European rail-
roads. Having said that, we certainly are not content to rest on our
laurels.

We are particularly concerned about accidents related to human
factors which were responsible for the largest number of train acci-
dents over the past five years. Although the overall accident rate
involving human factors has remained fairly constant in recent
years, most involve low speed yard accidents. In fact, the rate of
human factors-caused accidents involving freight trains on main
and siding tracks in 2005 was 75 percent below the 1980 level and
46 percent below its level in 1990.

Clearly, it is not in the best interest of railroads to have employ-
ees too tired to perform their duty safely, and that is why railroads
have long partnered with their employees to gain a better under-
standing of fatigue-related issues and find effective, innovative so-
lutions to them.

I salute you, Mr. Chairman, for placing me between Mr. Stem
and Mr. Tolman because it is only by working together with our
unions that we can come up with effective solutions. The solutions
to fatigue are inextricably linked to our collective bargaining agree-
ments, as Mr. Boardman pointed out, and it is therefore necessary
that we go forward to address that issue together.

One lesson we have learned is that factors which can result in
fatigue are multiple, complex, and frequently intertwined. Because
of this, there is no single solution. Scientific research to date sug-
gests that flexibility to tailor fatigue management efforts to address
local circumstances is key to the success of these programs. Signifi-
cant variations associated with local operations, local labor agree-
ments, and other factors require customized measures. Con-
sequently, as Dr. Moore-Ede pointed out, a one size fits all Govern-
ment approach is unlikely to succeed as well as cooperative efforts
tailored to the individual railroads.

Combating fatigue is a shared responsibility. Employees need to
provide an environment that allows the employee to obtain nec-
essary rest during off duty hours, and employees must set aside
time when off duty to obtain the rest they need.

Mr. Barrow referred to an earlier NTSB report and questioned
what the industry has done. I refer you again to Dr. Moore-Ede
who indicates that we are in the forefront of industries in address-
ing fatigue management programs. A number of different ap-
proaches have indeed been developed. For example, napping is per-
mitted for train crews under certain circumstances. Sleep apnea
screening is also conducted to identify employees with sleeping dis-
orders.
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Recognizing that some employees might be reluctant to come for-
ward for treatment, management and labor jointly produced and
circulated a statement saying that sleep disorder will be addressed
in the same way as any other medical condition. Rail has provided
improved lodging at away from home facilities including blackout
curtains, white noise, and increased soundproofing. Railroads and
unions have agreed in some cases to additional scheduling tools
such as providing more predictable calling windows between shifts
to provide an improved opportunity for rest.

All AAR member railroads offer fatigue education programs for
employees and their families, as Mr. Barrow suggested. The impor-
tance of education in this area cannot be overstated since the suc-
cess of fatigue-related initiatives is highly dependent upon the ac-
tions of employees off duty. Railroads favor continued research on
the subject and will continue to work with rail labor to find and
implement new ways to combat fatigue. For example, we are co-
operating with the FRA on a project to develop a fatigue model
that could be used to improve crew scheduling. One railroad has
already adopted such a model that has been in use in Australia.

We are also developing new technology that offers promise to re-
duce the number of human factors accidents including those relat-
ed to fatigue. For example, several major railroads are currently
developing and testing train control systems that prevent accidents
by automatically stopping trains before they exceed authority.

Our commitment to safety is absolute, but again, combating fa-
tigue is a shared responsibility. Railroads recognize they must pro-
vide their employees with sufficient opportunity to rest. For their
part, employees must use a sufficient amount of the time made
available to them for that rest.

In sum, the industry recognizes the importance of continuing to
focus on eliminating all human factors accidents including fatigue-
related incidents. We will continue to work with the FRA and our
unions to build on the progress we have made to date.

Thank you, Mr. Chairman.
Mr. LATOURETTE. Mr. Hamberger, thank you very much for your

excellent written testimony and also your testimony this morning.
Mr. Tolman, welcome to you, and we look forward to hearing

from you.
Mr. TOLMAN. Thank you, Mr. Chairman and members of the

Subcommittee.
My name is John Tolman. I am a Vice President of the Brother-

hood of Locomotive Engineers and Trainmenm, Division of the
Teamsters Rail Conference. The Brotherhood of Locomotive Engi-
neers and Trainmen represents 33,000 members, and there are
70,000 members in the Teamsters Rail Conference.

My written testimony addresses three major subjects: technology,
training, and fatigue.

The subject I would like to discuss today is fatigue and how the
railroad’s manipulation of the Hours of Service Act and the FRA
regulation adds to the problem. Even worse, the railroads are in
denial that they are part of the solution.

For a few minutes, I would like to focus on one aspect of fatigue,
and that is the widespread abuse of limbo time and leaving crews
on their trains for outrageous lengths of time. Operating employees
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are prohibited from working more than 12 hours in any 24 hour
period with limited exceptions. If a train cannot reach its destina-
tion with 12 hours, the crew must cease all work prior to expiration
of the 12th hour, at which point they are considered outlawed. Cur-
rently, time spent in deadhead transportation from duty assign-
ment to the place of final release is neither time on duty nor off
duty, meaning the outlawed crew is in limbo status with respect to
the hours of service while deadheading from their stop point to the
final off duty point.

The statute is clear concerning the time consumed during the ac-
tual deadhead but is silent about the time waiting for transpor-
tation to arrive. Although a crew’s hours of service status is in
limbo, its obligation under the railroad operating rules are not.
Crews are often left on trains until their relief has arrived. The
crews must obey the operating rules requiring that they remain
alert and observant and they must take action to protect the train
against unanticipated mechanical problems or vandalism.

By the mid–1990’s, a dispute over how to classify the time an
outlawed crew spends waiting for deadhead transportation to ar-
rive had reached the courts. The Supreme Court resolved this con-
flict in 1996 in holding that Congress had intended that the time
spent waiting for deadhead transportation from a duty site should
be limbo time. The ensuing decade has seen both a number of
crews stranded, waiting for transportation and the length of limbo
time increase. A November 2001 FRA opinion letter stated that re-
quiring a crew to attend to its train up after 12 hours is limbo time
if the crew is permitted to leave the train when its relief arrives.
After the issuance of this opinion letter, the incidents of limbo time
skyrocketed.

Over the past nine months, the BLET has received thousands
upon thousands of reports of excessive work hours which we are as-
sembling into a usable form. The preliminary information from
these reports is shocking. Data prepared by one of the four largest
Class I railroads shows that in 2002, the average number of about
90 crews a day had duty hours longer than 14 hours and 33 had
tours of duty over 15 hours. Last year, the number of crews exceed-
ing 14 hours had more than doubled to over 218 per day, and the
average number of crews exceeding 15 hours had more than tripled
to 105 per day.

Things are no better this year as Ranking Member Barrows re-
ferred to. The number of crews are almost the same with a slight
increase in the first six months of 2006. One point I would like to
make is almost 20 crews every week for the first six months of this
year had worked a tour of duty more than 20 hours long. That is
12 hours of work followed by 8 hours of limbo work.

Three weeks ago, the NTSB determined the 2004 Macdona,
Texas, collision and toxic chlorine release in which three people
were fatally injured was caused by a fatigued crew. The crew was
criticized for not obtaining sufficient rest prior to reporting for
duty, and UP was criticized for crew scheduling practices that in-
verted work/rest patterns.

Last Thursday, the NTSB issued a safety recommendation urg-
ing the FRA to establish requirements that require train crew
member limbo time to address fatigue.
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In 2002, the Collision Analysis Work Group reviewed 65 acci-
dents. The group found that fatigue was a factor or a contributing
factor in 30 percent of the accidents. Given the 1996 Supreme
Court ruling as interpreted by the FRA, we are unsure whether the
FRA can address this recommendation via regulation alone. In-
deed, it may develop that the only solution to the limbo time crisis
is legislative. In either case, the elimination of abusive limbo time
is one fatigue-fighting option to implement today, and we fully sup-
port that effort.

Thank you, Mr. Chairman.
Mr. LATOURETTE. I thank you very much, Mr. Tolman.
Mr. Timmons, welcome to you, and we look forward to hearing

from you.
Mr. TIMMONS. Thank you, Mr. Chairman, and good morning to

you and Committee members. I appreciate the opportunity to ap-
pear this morning on behalf of the American Short Line and Re-
gional Railroad Association.

As many of you know, nationwide there are over 500 short line
railroads operating nearly 50,000 miles of track and employing
over 23,000 individuals.

As I will discuss in a moment, there are differences in the oper-
ating environments of the short line railroads and their Class I
counterparts, and those differences make this somewhat easier for
us to discuss in the short line industry. Notwithstanding those dif-
ferences, I want to emphasizes our support for many of the points
made by Mr. Hamberger in his remarks. As I have said previously
in each of these hearings, the efficiency, competitiveness, and prof-
itability of the small railroad industry is directly related to the effi-
ciency and competitiveness of our Class I connections.

Mr. Hamberger’s observations on fatigue and hours of service are
very important, and I hope the Committee will take those observa-
tions to heart.

The tempo of short line railroading is different than that of the
Class Is and that difference affects how we think about the issues
you are considering today. Short lines are generally operating in a
much smaller geographic area than the Class I railroads. These
shorter distances combined with slower speeds and smaller consists
produce more predictable work schedules and more routine pat-
terns of interchange and delivery. We are better able to anticipate
workloads, design train and car trip plans, regularize train crew
schedules, plan for maintenance crew operations, and right of way
equipment inspection programs.

This more routine and predictable tempo has contributed to what
we believe is an impressive and improving safety record as docu-
mented by the FRA’s safety statistics. In 1990, the Class II and
Class III industry experienced 651 human factors accidents. Last
year, we had 242 and to date this year, we have had 63. Any acci-
dent, of course, is one too many and tireless effort is required to
continue to improve our record, but the trend line for small rail-
roads has been headed in the right direction for some years now.

Our improving record is also evidenced by another set of num-
bers used by short lines. Class II and Class III railroads rely on
a severity index to assess our safety performance. We believe this
more accurately measures our progress and allows us to target re-
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sources in areas where they can do the most to alleviate the worst.
For example, 10 years ago, the injuries among short line railroads
totaled 1,426. In 2005, the serious injuries totaled 25, and the non-
severe were 746.

While I believe the nature of our operations contributes to our
favorable safety record, there are two other factors that have con-
tributed. First, we take safety training very seriously, and we at
the association are constantly looking for ways to enhance existing
training and to encourage individual short lines to do more of it.
In January of 2005, we entered into a new partnership with the
National Academy of Railway Sciences to facilitate short line use
of this outstanding training facility. Short line attendance has in-
creased steadily since the new partnership was announced.

Second, the short lines are making every effort to improve our
track. As you know, the short line industry inherited the worst of
the Nation’s track infrastructure when we began taking over these
properties in the 1980’s. Today short lines plow almost a third of
their annual revenues back into the infrastructure improvement
programs that they all have. This is more than any other industry
in the Country. Beginning in 2005, we have been able to increase
that investment thanks to the new rehabilitation tax credit that so
many of you were helpful in securing. AS our track improves, our
safety record will improve, and we think the statistics I mentioned
bear that out.

I am encouraged by our improving record, and I am optimistic
that continued attention to safety training and track upgrades will
help us to continue that improvement well into the future, but
there are other factors that we must focus on to continuously avoid
accidents. I will not dwell on these in any detail but believe that
it is important to highlight them very briefly.

Drug and alcohol testing for the short lines must be steadily pur-
sued with serious determination. This is an ongoing human factors
aspect of all work forces today, and we take it very seriously.

Failure to comply with established rules and procedures is a crit-
ical human factor dimension that requires constant attention. To
counter this compels consistent and tireless emphasis and correc-
tion by supervisors. Taking shortcuts and ignoring established
rules must be corrected through observation, counseling, and re-
training.

Ensuring adequate supervisory oversight is the most challenging
and in some respects, the most important human factors consider-
ation for the small railroad industry. Not checking, not validating,
not compelling compliance, and not taking appropriate corrective
actions all lead to bad habits, potential accidents, and poorly man-
aged railroads. To counter this requires vigilance by supervisors at
every level. When problems are identified, they must be corrected
immediately.

Recently, the ASLRRA has initiated the SAVE program. The
Safety and Validation Evaluation inspection places our most expe-
rienced operating staff members on the short line system for sev-
eral days to assess and educate short line railroaders at their work
sites. While a small step, the initial returns are significantly im-
proving operating procedures and compliance with rules.



23

Short line operations are different than those of Class I railroads,
and those differences have made our job somewhat easier when it
comes to the human factors issues. Nonetheless, we are far from
immune from human errors and such issues as fatigue. It is for
this reason that we introduced the fatigue program for Class II and
Class III railroads in March of 1999. We are proud that our num-
bers are improving, but of course we strive to do better.

I thank you, Mr. Chairman, for your attention and would be
pleased to answer any questions that you may have at the appro-
priate time. Thank you, sir.

Mr. LATOURETTE. Thank you very much, Mr. Timmons.
Last but certainly not least, Mr. Pickett, thank you for coming,

and we look forward to hearing from you.
Mr. PICKETT. Thank you, Mr. Chairman and members of the

Committee.
Railroad signalmen install, maintain, and repair the signal sys-

tems that railroads utilize to direct train movement. Signalmen
also install and maintain the grade crossing signal systems used at
highway-railroad intersections.

Before discussing the role that human factors play in rail safety,
it should be noted that the BRS believes that many of the accidents
and fatalities that are attributed to human factors are actually due
to other factors. As you have heard today, over one-third of all rail
accidents are attributed to human factors. Railroads often list the
cause of an accident to human factors. However, when the facts are
reviewed, the facts show that it was not human factors after all.

For example, signalmen currently work under an hours of service
law that was first implemented for railroad signalmen in 1976. It
was written as a 12 hour maximum service law during a 24 hour
period, and an exception was made that in the case of an emer-
gency, then an signal employee could work up to 4 additional hours
in a 24 hour period.

The law worked well for years, and railroads would limit signal
workers to 12 hours of work in a 24 hour period. Now, however,
signal employees have seen the law become a 16 hour law. Many
railroads have policies that state that any signal problem is an
emergency.

Railroads tend to focus on the financial bottom line. As such, the
railroads have allowed staffing levels to fall below the minimum
needed to perform basic safety functions. Railroad signalmen levels
have shrunk over the last decade. Railroads are not keeping up
with the basic attrition, let alone preparing for the increase in re-
tirements that are going to occur over the next 10 years.

While the railroads are reducing manpower levels, they are also
trying to increase the use of contractors to perform signal work.
Railroads reduce the staffing levels to a point where the remaining
signal employees cannot perform all of the work required, and then
the come to us, crying that they need to contract out more signal
work.

Some people may argue, incorrectly I feel, that contracting out is
a solution for the railroads. In reality, it will only cause more acci-
dents, collisions, and deaths. What the railroads do not mention
when they plead that they need more contracting out is that con-
tractors are not properly trained and are not covered by the Hours
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of Service Act and many other laws and regulations governing rail-
road workers.

The answer to reducing or eliminating human factors-caused sig-
nal accidents is not to hire contractors, but it is to prepare for the
future by hiring and properly training signal employees to ensure
the signal systems are safe. Training and education is a key pre-
ventive measure that needs to be considered. Rail labor considers
it equally important to provide advanced training to improve the
skills of the professional men and women who install and maintain
safety systems for the rail industry. Training can and will improve
safety.

Under an FRA initiative, the Brotherhood of Railroad Signalmen
recently participated in a study entitled: Work Schedules and Sleep
Patterns for Railroad Signalmen. The study collected two weeks of
data from a random sample of actively working U.S. railroad sig-
nalmen. Most of the fatigue comments were related to being on call
24 hours a day, 7 days a week, travel, unscheduled work, and poor
sleep. Also mentioned during the study were the difficulties of
achieving meaningful sleep when sleeping away from home. A
major disrupter of sleep was the unscheduled or emergency work
situations that arise during the night.

There is little question that more must be done to reduce human
factors accidents in the rail industry. The rail industry, the FRA,
and rail labor must continue to explore the true cause of accidents
and stop taking the easy route of blaming the individuals. Humans
do make mistakes. That is indeed the essence of being human.

However, when a signal employee makes a mistake while work-
ing at a railroad crossing or on train signals, it is not always his
fault. When you examine events leading up to the mistake, we
often find that there were contributing factors that were ignored
and not addressed. When conditions are such that it is just a mat-
ter of time that a signal employee will fail, to blame the individual
for the mistake does not get to the real reason as to why an acci-
dent happened, and it definitely will not get to the cause in order
to prevent the mistake from ever happening again.

There is much to accomplish to make the Nation’s railroads
safer. I hope we can work together to see that the improved safety
and practices become a reality.

On behalf of all rail labor, I thank you for the opportunity to tes-
tify before this Committee.

Mr. LATOURETTE. Mr. Pickett, thank you and thank you all for
your testimony and your coming here today.

Doctor, I think I would like to start with you. There is some at
least anecdotal evidence that fatigue is a greater factor following
a day off or for someone returning from vacation. When you were
talking about the application of your Risk-Informed Performance-
Based Safety Management to the trucking industry, I noticed in
your testimony, you discuss telematics to track the time off that
the truck drivers have.

In the risk management type program that you are describing,
how do you ensure that somebody who has time off is really resting
as opposed to doing things that actually add to the fatigue? Is there
a medical test that can determine whether or not a person is actu-
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ally fatigued, despite the fact that he or she may have had time
off?

Dr. MOORE-EDE. Well, first of all, of course, what people do in
their own time is hard to control. The first part of the answer is
in predictive risk modeling, one can, in fact, have pretty good mod-
els on how people on average behave, and you can get a lot of safe-
ty improvement by using that.

In other words, we can predict that an individual coming off a
shift at 11:00 a.m., for example, is unlikely to sleep more than four
or four and a half hours, just because of the way the body clock
works, whereas an individual coming off at shift at 11:00 at night
has a much greater probability of sleeping seven or eight hours,
but whether they actually do it or not, of course, is always an issue
and that is hard to manage.

The second part of your question relates to technologies that are
emerging about fitness for duty testing. The fitness for duty con-
cept, of course, is being most useful when you are talking about
drug and alcohol testing because, in fact, the deterioration, the
level of impairment improves with time. The problem with fatigue
testing is the level of impairment increases with time. You can be
perfectly fit at the start of a duty period, but six or eight hours
later, you might be unfit for duty. So that technology is a bit more
limited.

As I say, considerable strides can be made in predictive modeling
by building proper factors that can estimate what the average em-
ployee is able to obtain in terms of rest and obviously by reinforc-
ing that by training programs of the sort that are quite widely used
now in the industry.

Mr. LATOURETTE. You talked about the application of the Risk-
Informed Performance-Based Safety Management to the Nuclear
Regulatory Commission and also the trucking industry. Turning to
the nuclear industry first, have these strategies been in place long
enough to have measurable results relative to performance and
safety improvement or lack thereof?

Dr. MOORE-EDE. I think there have been very good reviews back
in terms of the flexibility that has enabled local managers to re-
spond to it. I don’t have a very good recent update and exact num-
bers on that.

I do have much more relevant data, direct data from the trucking
applications where we have seen very significant improvements,
and we have monitored this now over multiple years. So we have
actually had about four or five years of experience now of operating
trucking fleets where you are continuously feeding back the risk of
every employee.

In fact, we are now at a stage where we can do predictive risk
of who should you call in next, who will in fact be likely to be im-
paired when called in now, and who is likely not to be impaired.
Certainly, these tools have quite substantially reduced accident
rates and risks and costs, a 50 percent to 70 percent reduction in
costs and so forth. We certainly have the track record of under-
standing that Risk-Informed Performance-Based safety processes
do work.

Mr. LATOURETTE. That 4 to 5 years and the 50 to 70 percent re-
duction in accidents, is that included some place in your testimony?



26

Dr. MOORE-EDE. Yes, it is in the testimony. It also has been re-
ported in various scientific meetings including meetings sponsored
by the Department of Transportation, and recently, it certainly has
been reported as scientific results.

Mr. LATOURETTE. I know you were in the room when Adminis-
trator Boardman talked about the fact, and I think you talked
about this hours of service thing as sort of being an hourglass, a
type of measurement, and the fact that there have been attempts
to change this for the last 15 years since 1991.

Based upon your research and understanding, are the things
that you have applied to the trucking industry and the nuclear in-
dustry, things that will require the Congress to make changes in
the hours of service statute, or do you think that they could be im-
plemented by the industry?

Dr. MOORE-EDE. Well, the first stage is, as I say, I wouldn’t
throw away the safety net of the Hours of Service Act instantly.
However, I think we are not going to get away from this plateau,
and I think we can look at the improvements that were quite dra-
matic 20 odd years ago, but really when you get to a plateau like
that, you have got to change the game and changing the game
means not just saying, well, this is just too difficult to do. There
are all the collective bargaining agreements. We have got the regu-
lations. We can’t do anything.

Instead, it is to actually create an environment where, in fact,
there are rewards as it were for those pioneer and move in safety-
based management. One model of that, for example, is in the Aus-
tralian trucking industry where much more flexible business ar-
rangements are allowed for companies who put fatigue manage-
ment plans and processes of managing that risk and can dem-
onstrate improved ways of doing it.

So, basically, I think the strategy there is to say if a railroad
were to come to you and demonstrate that predictive modeling was
in place, then there will be certain ways that it could deal with
such issues such as the limbo problem. I mean the limbo problem
is perfectly, directly modelable as a risk, and we could actually fig-
ure out where, in fact, the risk boundaries are rather than dealing
with an issue where quite frankly it is very hard to correlate the
data to know where the right balance is. I think that is just sci-
entifically determinable, and as I say, the predictive risk models
are exactly the way to look at how you manage that sort of issue.

Mr. LATOURETTE. Thank you very much.
It is my intention to do a couple of rounds.
Ms. Johnson?
Ms. JOHNSON. Thank you very much.
Pilots with airlines are allowed to fly so many hours and they

must take off so many, and truck drivers are pretty much the same
way. It seems to me that the people who have no rest requirement
are more likely to have these accidents. Has there been an effort
to give attention to that and what is the outcome, Mr. Hamberger?

Mr. HAMBERGER. Good morning, Congresswoman Johnson.
Thank you.

Indeed, there has been an effort, and I would ask the permission
of the Committee to insert for the record a compendium that we
are producing. We hoped to have it ready today, but it will be in
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a couple of days. It lists a wide array of approaches that the indus-
try has taken. My testimony mentions several of them, again, nap-
ping policies, checking for apnea sleep disorders, arranging for
longer periods of time off. The industry has moved in many carriers
to a 10 hour minimum time off after a tour of duty.

We are working on models, as Dr. Moore-Ede talked, both at the
FRA and individual companies in trying to assess where the risks
are and working with the unions, trying to figure out appropriate
approaches at the local crew district level as well.

Ms. JOHNSON. I apologize for not being here earlier. Is there
some type of historical document that determines the condition or
the hours after there is an accident?

Mr. HAMBERGER. The hours worked by each employee would be
maintained by the company, yes.

Ms. JOHNSON. Are the accidents at a higher rate when there are
people who have not rested?

Mr. HAMBERGER. I don’t have a specific answer for you on that.
I know that there are studies out there, some of which were indi-
cate that and others which are inconclusive. So some studies would
indicate that a greater risk would be at 2:00 in the morning. Other
studies indicate that there is a higher risk factor at 9:00 in the
morning. But I will be glad to get you some data for that on the
record.

Ms. JOHNSON. When someone does have a sleep disorder and ad-
mits to it, what actions are taken?

Mr. HAMBERGER. Well, if they come forward, it is treated like
any other medical condition. They are offered treatment for it, and
if it cannot be corrected, it would end up being a cause for a dis-
ability.

Ms. JOHNSON. The contractor employees, there is hardly any
way, I guess, to determine how many hours they have been off
since they just come in as required.

Mr. HAMBERGER. The contractors, of course, are not our employ-
ees. So it is impossible for us to determine if they were at a dif-
ferent job site the day before. That is correct.

Ms. JOHNSON. Any comparison of accidents between the contract
employees and regular full time employees?

Mr. HAMBERGER. I am unaware of any. Let me check on that and
get back to you for the record.

Ms. JOHNSON. Anybody else in here aware of any difference?
Mr. PICKETT. We haven’t done a study on the difference in the

contracting. We have stated that there are times that the people
who are there because they are not under the hours of service, they
continually work.

The problem arises after they leave. Then our people are the
ones. The rail signalmen, then at that time, becomes the one who
is having to correct the problem, hopefully finds the problem if they
did leave something that wasn’t set properly before something
drastic happens. The problem is there. It is just something that we
have never run a study on it, no.

Ms. JOHNSON. Thank you.
Mr. STEM. Congresswoman Johnson, may I comment on that

also?
Ms. JOHNSON. Yes.
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Mr. STEM. In answer to your previous question, one of the main
sources of data that applies to the industry today was an FRA
sponsored working group, the collision analysis working group. We
submitted a copy of this report with our testimony. That study, in
which labor, management, and the FRA participated equally,
shows that about 30 percent of main line collisions have a major
contributing factor of fatigue, and the main issue involved there is
not just work schedules, but it is lack of notification of a reporting
time.

What you are talking about is a group of people who are working
70 or 80 hours a week. They get off work at 10:00 in the morning
and have no clue what time they will be expected to report for work
again. It could be eight hours. It could be 28 hours. That is the
issue. That is the main issue.

Ms. JOHNSON. Thank you very much. My time is up.
Mr. HAMBERGER. If I may, Mr. Chairman, I am asking unani-

mous consent to put stuff in the record. DAR did not endorse the
report to which Mr. Stem referred, and we do have a critique of the
statistical analysis in there which I would ask be included in the
record as well.

Mr. LATOURETTE. We would be glad to receive it.
Ms. Schwartz, do you have any questions?
Ms. SCHWARTZ. Thank you. If I may, I appreciate the opportunity

to participate.
I am sorry, I did not hear the initial testimony but following up

on some of the questions, one of the reasons that I am here is be-
cause there was recently a rail accident in my District, a regional
rail accident. It just happened. So it will be months before we actu-
ally see the report, and the reason there is already reaction that
technology could have helped in preventing that accident. Again,
we don’t know exactly what happened. So I am not sure how that
conclusion has already been made.

My question really has to do with, my guess is that there would
be some combination of technology and the talents and training of
the rail personnel and their ability to function, both in response to
the technology and also their own alertness. Fatigue has been a big
issue that has been talked about a good bit.

Could you just speak to the training that personnel gets now in
preparing for their own fatigue, their own difficulty in managing
the time? Secondly, could you speak to the relationship between
the new technology and the training that personnel would get in
the use of new technology and how that would assist them in pre-
venting accidents?

I don’t know if you are aware of the one that happened in my
District. It was a regional rail. There were injuries, fortunately no
deaths, but it was in a very suburban area where two trains actu-
ally hit each other. So it is obviously a concern. Fortunately, it
doesn’t happen too often, but when it does, it is a huge concern es-
pecially in sort of a neighborhood setting like that. The railway is
going through really a very local suburban area, and it was quite
distressing to many of my constituents that such a thing would
happen in this day and age.

Mr. HAMBERGER. If I could take a first shot at that, Congress-
woman Schwartz, thank you.
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With respect to the education, each of the AAR members has
very comprehensive fatigue training information, both for employ-
ees and their families. It is very important that they understand
the role that fatigue plays and the role that they play in combating
fatigue. Working with the unions, I believe we are putting together
a web site which will be available to each employee which will have
training and detailed information on what they should be looking
for and how they should be proceeding with their time off.

With respect to the technology, there is a meeting this afternoon,
working on some of the technology issues. There is a remote control
operating in the train yards for which there is a special training
proceeding that I don’t believe had anything to do with your acci-
dent.

The new technology that is being developed by the industry is
train control technology which would prohibit a train from exceed-
ing its authority. What that means is in the case of a truck on a
highway, for example, it would not be allowed to run the red light.
So if the engineer did not begin to slow the train down before the
computer calculated that it would exceed its authority, that is, go
past the red light up the track, it will throw it into a penalty appli-
cation, that is to say it will stop it before it goes past where it
should, and therefore would avoid the collisions that you are refer-
ring to, if I understand what may have happened up there.

Ms. SCHWARTZ. Mr. Stem, I don’t know if you want to add any-
thing to that.

Mr. STEM. Yes, ma’am, I would like to have an opportunity.
The training that you are talking about is operational training.

Fatigue management training is virtually non-existent in the rail
industry.

The web site opportunity that Mr. Hamberger discussed in his
comments to you, I am not aware that our union or other unions
are willing to participate in that because it does not deal with the
core problem. The core problem is operational training. There are
a multitude of reasons behind an accident occurring, one of which
would be fatigue, but the initial level of training, the recurrent
training of the existing employees, the discipline that a well
trained employee exercises in the performance of his duties, all of
those are major issues.

As far as train control technology, the United Transportation
Union fully supports the development of that technology and, un-
fortunately, it is our opinion that without some Congressional
intervention with a major source of funding, we are decades away
from implementation of that technology in the industry.

Mr. TIMMONS. If I may, let me make a comment about your con-
cerns about the accident in your District. I am interested primarily
in Class II and Class III railroads, small railroads and regional
railroads.

Let me make a distinction between the Class Is, the Class IIs
and the Class IIIs in terms of training and the fatigue issue. The
fatigue issue for the small railroads is not the same as it is for the
larger railroads. Our general area of operations is smaller, slower
trains, smaller consists, and what all that does is generates a very
consistent and predictable pattern of work day schedules. In other
words, when a small railroader goes to work, he knows what time
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he is going to start generally and what time he is going to get off
the job, and he knows that day in and day out.

The predicament of hours of service that the Class Is have been
struggling with and that most of our discussion this morning has
been related to is not the same for the small railroads. So we don’t
run into the fatigue issue to the same degree that the big guys do.

I would also say that from a training standpoint, all of these rail-
road engineers go through a very, very extensive training program
and then must go through certification programs. They go through
physical recertification at the three year point. If they are not on
the job for 30 days, they must have a back to work physical. So
from a medical standpoint, although there are no good railroad
medical standards for railroad hours of service employees, there
are medical procedures that they go through to make sure they are
reasonably healthy when they come back on the job.

This issue of fatigue is very, very complex, as I am sure you are
aware, but for the small railroads, the predicament is just not the
same.

Ms. SCHWARTZ. I appreciate that. Again, we don’t have yet infor-
mation about what caused this crash. So I don’t want in any way
to jump ahead here. There was some discussion in today’s paper in
Philadelphia that, in fact, the underfunding of the regional rail sys-
tem in the Philadelphia area and the fact that there has been such
slow capital improvements, the new equipment. I am not talking
about new technologies now, just keeping up on the standard
equipment plays a role potentially as well. They talked about the
delays in getting the upgrades that are needed on the rails and on
the cars themselves and whether that has played a role. They are
questioning that. Obviously, we will know more as we see the de-
tails about this.

Certainly, I think on this Committee we have been concerned
about the lack of funding for the major rails, but there is the re-
gional rail service that I know many of my constituents rely on
every day to get back and forth to work. As someone who would
like to encourage use of public transit and would like to see more
use of rail service, not making that kind of investment in equip-
ment is a concern. We don’t know whether this, in fact, was not
about new technologies, not about fatigue but really just a break-
down of old equipment. So that is potentially a factor as well, that
I don’t want to dismiss.

Estimates to do some of the upgrades even on the cab signals
could be 8 to 10 years. I am just talking about the regional rail sys-
tem in my District. So that is a really long time for us to be dealing
with virtually antiquated equipment, I believe. It is maybe a topic
for another given day, but it certainly has something to do with the
safety for our workers and our passengers on both regional and
major rail.

Thank you.
Mr. LATOURETTE. Thank you.
Mr. Tolman, do you have something you wanted to say?
Mr. TOLMAN. Yes, thank you, Mr. Chairman.
I would just like to comment on two things, training and fatigue.

You know there has been a lot of discussion, number one, about fa-
tigue and whether we should change the hours of service. I think
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we are putting the cart before the horse on this. I think you need
to look at the fatigue abatement issues that we can implement, and
one, limbo time, needs to be addressed. Years ago, when limbo time
was not in force, basically you could work 12 hours. You were re-
lieved and brought to your resting place immediately. That is what
we need to go back to.

We need to go back to look at where there are opportunities
where employees can work five days on and two days off. We need
to provide employees the opportunity for employee empowerment.
If you are tired and you don’t feel as though you can go to work,
you can’t be held accountable. You can’t be held under the avail-
ability policy under the railroad industry. We need to address those
issues.

There are a million tools in the toolbox. We need to address those
tools first and then look at the hours of service. As the Doctor said,
we need to change the game.

I don’t think, with all due respect to my colleagues here, all of
us work with the NTSB on a major rail accident, and that one was
a regional. We didn’t work on that particular accident. However,
our concerns are your concerns, and the public’s concerns. Try to
find out what happened in the accident, address it, work together,
come to a conclusion, and correct it. However, sometimes the cor-
porate profit gets before addressing some of the issues.

I don’t think the fatigue issue will be resolved unless Congress
gets involved in it personally.

As far as training is concerned, years ago, training programs
were superb. You had enough employees in the industry that you
could provide a prolonged amount of time for an individual to be
out there whether he is operating an engine or as a conductor or
as a trainman. I think that needs to be addressed. Training needs
to be constantly looked at, constantly observed. There should be
mandated oversight in training to make sure there are enough
qualified people in the industry as well as enough qualified people
to support people that need a little bit more training.

Thank you, Mr. Chairman.
Mr. LATOURETTE. Thank you very much, Mr. Tolman. As I indi-

cated, we will have one more round of questions, and I don’t think
I will take five minutes.

One thing that I wanted to ask the folks from labor and also you,
Mr. Hamberger, is about lot of the collective bargaining agreements
in the past. If you look at Dr. Moore-Ede’s testimony, he has a lot
of different factors in his risk-based approach, but clearly hours of
service is just one thing to look at. There are things like noise and
vibration and weather conditions and everything else. A lot of col-
lective bargaining agreements have mileage rather than hours of
service.

Could you all tell us why we went away from mileage in terms
of what the rail and labor agreed to and now concentrate so heavily
on Hours of Service? Could anybody share their thoughts with me?

Mr. Stem?
Mr. STEM. Mr. Chairman, I welcome the opportunity to offer an

answer to that question.
The mileage regulations that you discussed are still in the agree-

ment. They have a collective bargaining agreement with their em-
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ployees that says that each employee will be expected to work X
amount of miles per month. They have totally abused that. They
have effectively eliminated that and in fairness to the industry, the
employees themselves were complicit in that. To the point that
they have maximized their earnings, it was all about money.

As far as Congressional action is concerned, there are two minor
changes that the industry could make that would eliminate this de-
bate. Number one, a 12 hour call giving a human being 12 hours
notice that I am expecting you—it is now 11:40 a.m.; you are on
duty at 11:40 p.m.—and then living by the law that says 12 hours
of service.

Now labor and Mr. Hamberger are all in agreement about that
solution, but we cannot implement it on the property without you.
We have tried this for 15 years ourselves. Unless you take strong
significant action, give FRA the authority and the resources to do
that, then we will be here next year and the year after that, talk-
ing about fatigue.

Mr. HAMBERGER. May I just say that I am unaware that I am
in agreement?

[Laughter.]
Mr. LATOURETTE. Before I give you the opportunity to express

your agreement, I just wanted to say to Mr. Stem, I do find when
Dr. Moore-Ede is talking about predictability and all the factors
that go into it, it does seem to me that, if I am correct and maybe
you can tell me how this crew calling system works, that people
have to wait by the phone and be ready when the call comes to go
within two hours. I don’t know how you can do risk management.
It is my understanding, right, that you need to stay by the phone
and if you get a call, you are off to work.

This is the only job I have ever had where I don’t know what the
schedule is on a day to day basis, and sometimes I get tired. I will
tell you that.

Is that correct? Is that how the crew calling thing works?
Mr. STEM. Yes, sir, that is exactly how it works, and I came

through that system before there was a cell phone, before there
was a pager. Thank the Lord I was able to keep my employment.

Today in times of technology when the industry comes before you
and testifies that we have a computer system that will allow us to
know where every one of our trains is instantaneously and control
the movement of that train, they still cannot give an employee who
they consider to be a safety-sensitive employee more than a two
hour notice, and it is worse than no notice. They are aggravating
the issue by the fact that they will tell that employee that we are
expecting you to go to work in 12 or 14 or 16 hours and most of
the time, a majority of the time, those lineups that they give the
employees are totally inaccurate.

So, without that 12 hour notice and without living up the hours
of service law by the elimination of limbo time, then there is no so-
lution.

Mr. LATOURETTE. I am still going to get to you, Mr. Hamberger,
but I am glad you brought up the complicity element because I
thought it was instructive when Administrator Boardman was
here, and he was talking about his commercial driver’s license, and
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I think he admitted to us that he drove when he wasn’t supposed
to drive, so he could maximize his earnings.

One of the things I hear from some of the younger railroaders
are that you have these mileage hogs that like to drive the long
distance trains and maximize their earnings. Nobody can fault
them for that, but perhaps if we went back to some of these other
things, we would do a little bit better.

Mr. Hamberger, would you want to express your agreement with
Mr. Stem or your disagreement?

Mr. HAMBERGER. I do not believe that we share his desire to
change the hours of service. What we are trying to do and what
most of our members have moved to is a 10 hour guaranteed rest
period after the employee leaves service to allow for an opportunity
for rest. We are trying to do what we can, using the technology,
using the internet to give as much notice as possible, to try to pre-
dict the first in, first out lineup, when the employee will need to
be back, looking at the lineup for the trains coming.

As I pointed out in my testimony, it is an inexact science. There
are lots of things that come into play, affecting the schedule, but
we are trying to move a scheduled railroad in many cases, so that
there is more predictability.

With respect to limbo time, we believe that the Supreme Court
had it right. When the employee is dead on the log, they are not
performing safety-critical functions at that point and their rest pe-
riod does not begin until they return to the terminal, so that the
rest is not affected at that point. And so, we believe that the Su-
preme Court had it right.

Mr. LATOURETTE. I thank you.
Mr. Tolman or Mr. Pickett, do you want to say anything about

mileage before I yield to Ms. Johnson?
Mr. PICKETT. My only comment is on Mr. Hamberger talked

about technology, the technology of stopping a train. That tech-
nology has been there for many years. If that is what he is waiting
on, we can assure him that can be installed today. I mean we don’t
need a meeting this afternoon to find out if it is there.

The adequate work force is the biggest thing. Our system, our
setup, we are one of the non-operating railroad unions, and our
members are under the Hours of Service Act, and they are on call
24 hours a day, 7 days a week, especially if they are in mainte-
nance. I mean you could get off at 4:00 in the afternoon and pos-
sibly go to bed at 11:00 at night, be called at 12:05, and you are
considered rested. You are considered rested for the next 12 to 16
hours, whichever one that railroad has implemented at that time.

We feel that the 12 hour law needs to be strictly enforced, that
it is 12 hours and that is what it should be.

Then on the subject of dark territory that was brought up earlier,
one of the things is there is not enough there for the railroads to
put in a signal system. There is no question that the only purpose
for the signal system is for safety. When you can run trains at 49
miles per hour in dark territory, they are not going to put in a sig-
nal system. They are willing to take that chance of running that
train with a switch that is thrown in the wrong direction and no
one knowing it. You get on a train running at 49 miles per hour
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and try to stop if a switch is aligned improperly, it is not possible.
You can’t do it.

So there are solutions out there for railroads who are committed
to really looking at it.

Mr. LATOURETTE. Thank you.
Mr. Tolman, the question was on collective bargaining agree-

ments and mileage as opposed to service. Is there any thought you
have?

Mr. TOLMAN. Yes, thank you, Mr. Chairman.
The collective bargaining agreements first were changed when it

was a 100 mile a day rule, and that was changed to 130 miles. It
just simply comes down to productivity. The railroads thought that
they could get more out of the crews if they allowed them to work
under the hours of services versus the mileage component.

There is also one issue regarding that which is if a crew is out-
lawed after 12 hours, they are not necessarily paid while they are
under limbo time, and that is one of the arguments that the car-
riers always throw at us. In some of the pools, unless you work be-
yond the mileage component which still comes into play on the Na-
tional Freight Agreement, then you won’t be paid until you get to
your final resting point.

My colleague, Mr. Hamberger, mentioned about the limbo time,
and I need to go back to that again because it is a little misleading
to say that safety is not diminished because crews are not perform-
ing service during the limbo time. The unfortunate thing is, as the
good doctor pointed out, it is very disruptive to the human circa-
dian rhythm if you constantly are working 12 hours and then are
in limbo time for an extended amount of time. It is not just that
they are not performing service. In fact, they are performing serv-
ice. They do have to be alert. They are under the operating rules
as I stated. I don’t mean to get off the point here.

Thank you, Mr. Chairman.
Mr. LATOURETTE. I thank you.
Mr. Hamberger?
Mr. HAMBERGER. I neglected to answer your question actually be-

cause I was so thrown off by agreeing with Mr. Stem.
When you were asking about mileage and complicity, Adminis-

trator Boardman mentioned and there is a railroad that did offer
its employees a guaranteed 10 hour rest period after they left serv-
ice, but that had to be agreed to. It had to be voted upon crew dis-
trict by crew district, and it was agreed in many crew districts to
accept that 10 hours off at the home terminal, but they did not
want to have 10 hours off at an away terminal, so that they could
take an earlier train to get back home irrespective of the impact
that may or may not have had on their fatigue. It was impossible,
under the collective bargaining agreement, for the railroad to im-
pose that.

With respect to mileage in a crew district, it is my understanding
that over the years, the mileage is both a minimum and a maxi-
mum and has been arrived at, as Mr. Stem indicated, in negotia-
tions with the local union leadership. And so that is an agreement
that once it is reached, it has to be negotiated again to change.

Mr. LATOURETTE. Thank you very much.
Ms. Johnson tells me she doesn’t have any more questions.



35

Ms. Schwartz doesn’t have any more questions
Well, then I want to thank you all for coming and answering our

questions today. Mr. Hamberger, thank you for giving me the com-
pliment about where we seated you, but actually how that came
about is the last time Mr. Stem was here, he had so many impor-
tant things to say that his testimony took about 20 minutes. I
thought if I put you next to him, maybe we could keep you both
to about five, and we did that today.

[Laughter.]
Mr. LATOURETTE. So I thank you very much.
There being no further business, we are adjourned.
[Whereupon, at 11:49 a.m., the subcommittee was adjourned.]
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