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EPA REGIONAL INCONSISTENCIES

Wednesday, June 28, 2006

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9:30 a.m. in room 628,
Dirksen Senate Office Building, Hon. James M. Inhofe (chairman
of the committee) presiding.

Present: Senators Inhofe, Warner, Jeffords, and Obama.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. The meeting will come to order. Our policy is
to start on time. We have done that 100 percent of the time so far,
so we want to keep it up.

Today we are going to take a hard look at the organizational
structure of the EPA and whether it contributes to damaging and
unfair practices against States and businesses. I am referring to
the regional structure that divides the Agency into 10 different geo-
graphic areas, each one having about a thousand EPA career em-
ployees. Because of this design, the EPA regions are notoriously
autonomous and have been known to advance their own priorities
and agenda.

Some regional flexibility is necessary; however, when regions
make their own determination of law we end up with 10 different
sets of rules for regulated communities throughout the country.
This is unfair to similarly situated businesses located in different
regions. For example, the businesses in a particularly aggressive
region must comply with requirements that the same businesses in
another region don’t have to comply with.

The GAO will inform us of their studies on this issue and what
they believe EPA could do to address this.

We will also hear today of an example of a renegade region
whose interpretation of laws is not only contrary to national prac-
tice and standards but has been openly questioned by Congress and
the Judicial Branch.

When District Judge Gilbert threw out the Region V pesticide
criminal case filed days before the statute of limitations ran, he
questioned the Government’s judgment in filing a case and de-
clared the statute unconstitutionally vague as applied. Unfortu-
nately, this was after the defendant, Wabash Valley, a farmer-
owned co-op, had paid over $220,000 to defend itself. The Wabash
Valley, however, was willing to spend any amount of money to keep

o))



2

their pesticide applicator out of jail for allegedly “applying pesticide
in a manner inconsistent with its labeling.”

Another troubling incident occurred this past December. The Illi-
nois agriculture community was shocked when Region V deter-
mined that the entire fertilizer retail industry, approximately 500
members, was not in compliance with the Clean Air Act because
they did not include so-called “nurse tanks” in their risk manage-
ment plans. This Region V requirement was never communicated
to the agriculture community and is not required in other regions.

In fact, Region V’s first contact with the fertilizer retailers was
to send enforcement letters to the members who had bothered to
file the RMPs, only threatening $32,500 a day penalties. Incredibly,
these letters were mailed right before the Christmas holidays. Con-
sequently, it was a very difficult thing to try to comply with.

Jean Payne, the president of the Illinois Fertilizer and Chemical
Association, is here to provide the facts of this story, and we want
to hear this. As a former businessman, myself, I can speak to chal-
lenges of disputing the Federal Government and bureaucracies like
the EPA. It is not hard to imagine the level of fear and uncertainty
that accompanies letters like these for the average citizen. I be-
came aware of this situation immediately after the fertilizer retail-
ers received the letter, and I opened an inquiry as chairman of the
committee of jurisdiction. I felt that someone had to do this.

We remember the other things that have happened in the past,
Senator Jeffords, when you and I sat up here and heard the testi-
mony of a guy named Jimmy Dunn who had a lumber company
where they were going to impose penalties on him on a daily basis
that would have put him out of business after three generations of
his family running the company, in a matter of about 40 days.

Senator JEFFORDS. Yes.

Senator INHOFE. It is the fear factor that is always out there of
the bureaucracy doing something that is going to take away your
livelihood.

Finally, another important aspect that requires review when
evaluating the EPA’s regions and bureaucratic factor: does the
presence of only one Administration appointee hamper effective
policy implementation? To what extent are unelected officials set-
ting policy in these regions? If bureaucrats are managing the re-
gions, how can we be sure that the public’s wishes are translated
into policy and realistically implemented?

I am a firm believer that elected officials who answer to a con-
stituency can best manage according to the public’s will. Dr. Rich-
ard Waterman, author of the book “Bureaucrats, Politics, and the
Environment,” is here today to help us understand the nuances ac-
companying the EPA bureaucracy and the strength of their voice
in Government today.

With unlimited resources, the EPA must be mindful of prosecu-
tion techniques that can actually survive judicial scrutiny. We
should not hear about cases that are thrown out with judicial com-
mentary chastising Government for filing a criminal case. I will
continue to oversee the EPA’s regional activities to ensure that we
are effectively protecting the environment, as well as our citizens.

In a note to Mr. Schaeffer on the second panel—I am glad to see
you back here once again. You have become quite a spokesman for
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the environmentalists since your departure from the EPA in 2002
when you resigned in protest of the Administration’s policies. In
your testimony you criticize the purpose of today’s hearing as being
motivated by the Region V example from last December. My staff
began this oversight initiative over a year ago, more than 6 months
before the Region V example took place. They discovered the prob-
lem in Region V during the investigation.

It is my intention that today’s hearing will be the first in a series
over the next 2 years looking at how the EPA bureaucracy oper-
ates. I am considering field hearings at the EPA’s regional offices
and legislation, if needed, to ensure that we get measurable results
in reforming the EPA’s regions in their inconsistent, detrimental
approach to environmental laws.

This is a problem. I have mentioned only Region V when, in fact,
there are problems in other regions, too. I think that a bureaucracy
can become abusive and there has to be some consistent policy and
regulations between the various regions. That is the whole purpose
of this hearing.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR
FROM THE STATE OF OKLAHOMA

Today we are going to take a hard look at the organizational structure of the EPA
and whether it contributes to damaging and unfair practices against States and
businesses. I am referring to the regional structure that divides the Agency into 10
different geographical regions headed by a Regional Administrator managing ap-
proximately 1,000 EPA career employees. Because of this design, EPA regions are
notoriously autonomous and have been known to advance their own priorities and
agendas. Some regional flexibility is necessary. However, when regions make their
own determination of law, we end up with 10 different sets of rules for the regulated
communities throughout the country. This is unfair to similarly situated businesses
located in different regions. For example, businesses in a particularly aggressive re-
gion must comply with requirements that the same businesses in another region do
not. The GAO will inform us of their studies on this issue and what they believe
EPA could do to address this.

We will also hear today of an example of a renegade region whose interpretation
of laws is not only contrary to national practice and standards but has been openly
questioned by Congress and the Judicial Branch. [SEE CHART] When District
Judge Gilbert threw out a Region V pesticide criminal case—filed days before the
statue of limitations ran—he questioned the Government’s judgment in filing the
case and declared the statute unconstitutionally vague as applied. Unfortunately,
this was after the defendant, Wabash Valley, a farmer-owned co-op, paid over
$220,000 to defend itself. Wabash Valley, however, was willing to spend any amount
of money to keep their pesticide applicator out of jail for allegedly “applying pes-
ticide in a manner inconsistent with its labeling.”

Another troubling incident occurred this past December. The Illinois agriculture
community was shocked when Region V determined that the entire fertilizer retail
industry—approximately 500 members—was not in compliance with the Clean Air
Act because they did not include so-called nurse tanks in their Risk Management
Plans. This Region V requirement was never communicated to the Ag. Community
and is not required in other regions. In fact, Region V’s first contact with the fer-
tilizer retailers was to send enforcement letters to the members who had bothered
to file RMPs only, threatening fines of $32,500 per day. [SEE CHART] Incredibly,
the letters were mailed out on December 15 and gave the rural businessmen and
women only 10 days to respond over the Christmas holidays. [SEE CHART] Jean
Payne, the President of the Illinois Fertilizer and Chemical Association, is here to
provide the facts of this story.

[The referenced document can be found on pages 97-125.]

As a former businessman myself, I can speak to the challenges of disputing the
Federal Government and bureaucracies like the EPA. It is not hard to imagine the
level of fear and uncertainty that accompanies letters like these for the average cit-
izen. I became aware of the situation immediately after the fertilizer retailers re-
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ceived the letters and I opened an inquiry as Chairman of the Committee of Juris-
diction. I felt that someone had to help these farmers deal with the EPA.

Consequently, there are many important lessons we can learn from studying the
EPA regional structure and how inconsistent enforcement impacts the regulated
community, the States, and their relationship with one another. I am interested to
hear from the States’ perspective—through Dave Paylor, the Director of the Virginia
DEQ—how the EPA regions affect their ability to effectively monitor and enforce the
environmental laws.

Finally, another important aspect that requires review when evaluating the EPA
regions 1s the bureaucracy factor. Does the presence of only one Administration ap-
pointee hamper effective policy implementation? To what extent are unelected offi-
cials setting policy in the regions? If bureaucrats are managing the regions, how can
we be sure that the public’s wishes are translated into policy and realistically imple-
mented? I am a firm believer that elected officials who answer to a constituency can
best manage according to the public’s will. Dr. Richard Waterman, author of the
book Bureaucrats, Politics, and the Environment, is here today to help us under-
stand the nuances accompanying the EPA bureaucracy and the strength of their
voice in Government today.

With unlimited resources, the EPA must be mindful of prosecution tactics that
can actually survive judicial scrutiny. We should not hear about cases that are
thrown out with judicial commentary chastising the Government for filing a crimi-
nal case. I will continue to oversee the EPA regional activities to ensure that we
are effectively protecting the environment as well as our citizens.

And a note to Mr. Schaeffer on the second panel, glad to see you back here once
again. You have become quite a spokesperson for the environmentalists since your
departure form the EPA in 2002 when you “resigned in protest” of the Administra-
tion’s policies. In your testimony you criticize the purpose of today’s hearing as
being motivated by the Region V example from last December. My staff began this
oversight initiative over a year ago and more than 6 months before the Region V
example took place. They discovered the problem in Region V during the investiga-
tion.

It is my intention that today’s hearing will be the first in a series over the next
2 years looking at how the EPA bureaucracy operates. I am considering field hear-
ings at the EPA Regional offices and legislation if needed to ensure that we get
measurable results in reforming the EPA regions and their inconsistent, detrimental
approach to our environmental laws.

Senator INHOFE. Senator Jeffords.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. Thank you, Mr. Chairman. I share your inter-
est in learning more about the important patterns within the Envi-
ronmental Protection Agency. I welcome efforts to determine
whether EPA regions enforce our environmental laws differently.
But I am afraid that today’s hearing will not accomplish that goal.
Instead, we are here to discuss an isolated incident in one State.
This one example tells us little about EPA’s enforcement and a lot
about one case that has pitted the regulators against those who are
regulated.

We are here to discuss the plight of Illinois’ fertilizer retailers
who failed to adequately file risk management plans for the storage
of dangerous chemicals. I believe we all agree that these risk man-
agement plans are essential to aiding first responders and pro-
tecting those who live near these facilities in the event of an emer-
gency. Congress should support the Agency’s efforts to administer
this program.

I would hope we could expand this hearing to include discussion
about the gaps in the enforcement in many regions of the Country.
Perhaps more importantly, we should examine whether the lack of
enforcement adversely affects human health and the environment.
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We know that there must be some flexibility in EPA’s regional
enforcement structure. Quite simply, some regions face challenges
that others do not. Managing this flexibility is sometimes difficult
and has likely led to inconsistent enforcement actions within the
same community. What causes these inconsistencies? What vari-
ables affect enforcement decisions? I asked earlier, how do those in-
consistencies affect human health and the environment?

I had hoped today to begin to answer some of these questions.
I hope that in the future hearings we may begin to address them.

Thank you, Mr. Chairman and thanks to our witnesses for par-
ticipating here today.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR
FROM THE STATE OF VERMONT

Thank you Mr. Chairman. I share your interest in learning more about the en-
forcement patterns within the Environmental Protection Agency.

I welcome efforts to determine whether the EPA regions enforce our environ-
mental laws differently. I am afraid that today’s hearing will not accomplish that
goal. Instead, we are here to discuss an isolated incident, in one State. This one ex-
ample tells us little about the EPA’s enforcement, and a lot about one case that has
pitted the regulators against those who are regulated.

We are here to discuss the plight of Illinois fertilizer retailers who failed to ade-
quately file risk management plans for the storage of dangerous chemicals.

I believe we all agree that these risk management plans are essential to aiding
first responders, and to protecting those who live near these facilities in the event
of an emergency. Congress should support the Agency’s efforts to administer this
program.

I would hope we could expand this hearing to include a discussion about the gaps
in enforcement in many regions of this country. Perhaps more importantly, we
should be examining whether the lack of enforcement adversely affects human
health and the environment.

We know that there must be some flexibility in the EPA’s regional enforcement
structure. Quite simply, some regions face challenges that others do not.

Managing this flexibility is sometimes difficult, and has likely led to inconsistent
enforcement actions within the same community.

What causes these inconsistencies? What variables affect enforcement decisions?
And as I asked earlier, how do these inconsistencies affect human health and the
environment?

I had hoped to begin to answer some of these questions today. I hope that in fu-
ture hearings, we can begin to address them.

Thank you again Mr. Chairman, and thank you to our witnesses for participating
in today’s hearing.

Senator INHOFE. Thank you, Senator Jeffords.

We are going to be joined by other members. I think that what
we have tried to do in the past, unless someone objects, when they
get here we will only submit opening statements for the record for
those who are not here on time.

On our first panel, we have Grant Nakayama. We appreciate,
Mr. Administrator, your being here. We have Donald Welsh, the
Regional Administrator of Region III; John Stephenson, Director of
Natural Resources and Environment from the GAO. We appreciate
your being here very much.

We will start with statements. Try to confine them to 5 minutes,
and your entire statement will be made a part of the record.

We will start with you, Mr. Administrator.
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STATEMENT OF GRANT NAKAYAMA, ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE AS-
SURANCE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. NAKAYAMA. Thank you, Mr. Chairman. Good morning.

Mr. Chairman and members of the committee, I am Grant
Nakayama, EPA Assistant Administrator for Enforcement and
Compliance Assurance. With me today is Donald Welsh, Regional
Administrator for EPA Region III in Philadelphia. We appreciate
the opportunity to discuss how EPA ensures consistent enforcement
of Federal environmental laws throughout the United States.

First, let me state that I believe that consistent enforcement of
our environmental laws is a very important goal. It is my job to
oversee responsible and consistent enforcement of our environ-
mental laws, and I take it very, very seriously.

EPA works hard to ensure a level playing field across the coun-
try when enforcing environmental laws. Unfair disparity in the ap-
plication of the law is not acceptable, and I am committed to work-
ing to address and reduce instances of unfair disparity.

Second, responsible implementation of environmental laws re-
quires a degree of regional flexibility, as I am sure my colleague
Mr. Welsh will agree. This is a large and complex country. We have
a wide range of environmental problems, regional and local cir-
cumstances and conditions. We cannot dictate from Washington
how every situation should be handled, even if we wanted to. The
ngticular issues and circumstances are just too many and too var-
ied.

However, there is a lot that we can do to assure a reasonable
level of consistency in the enforcement of environmental laws, and
I want to assure you we are doing that. We use a number of tools
to bring the regions together on a common approach to enforce-
ment. We engage in national planning and regular communications
with the regions and States to identify the most pressing environ-
mental problems and to agree on how to address them. My office
also issues national guidance and policies that direct the enforce-
ment and compliance work of all the regions.

Do we do a perfect job? No, of course not. In a country as diverse
as ours, it is inevitable that enforcement situations will occur that
appear to be differences between the regions, but as you consider
the examples that will be offered today I ask you to carefully con-
sider whether you are seeing an unfair disparity in treatment or
just reasonable variations in EPA’s responses to different cir-
cumstances. Different circumstances and varying compliance strat-
egies do not necessarily add up to unfair disparity in treatment,
but if there is unfair disparity in treatment we will take action to
address it.

While we do not do a perfect job, I would like to mention some
of the excellent work we do. In fiscal year 2005 the enforcement
program reduced the pollution through the Nation’s air, land, and
water by 1.1 billion pounds. That is the highest total in the last
5 years and is one of the highest totals in the Agency’s history.

This year we launched a new tips and complaint website to allow
citizens to easily report potential environmental violations. Since
the site went up in January, we have seen a significant upswing,
incredible information from citizens reporting significant environ-
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mental problems. This has allowed EPA to focus on intentional and
willful violations. The response from citizens tells me we are on the
right track.

We look forward today to discussing with you how we can im-
prove our program, and I would be happy to take any questions the
committee might have.

Thank you.

Senator INHOFE. Thank you, Mr. Administrator.

Mr. Welsh, did you have something to add to that or do you have
an opening statement?

Mr. WELSH. Very brief statement, sir.

Senator INHOFE. OK.

STATEMENT OF DONALD WELSH, REGIONAL ADMINISTRATOR,
REGION II1, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. WELSH. Good morning, Mr. Chairman. I am Don Welsh, the
Regional Administrator for EPA Region III. Thank you for this op-
portunity to testify.

At the regional level we do often see first-hand the importance
of consistency and the value of flexibility. The regional staff, along
with our State partners, implement the daily activities that are
guided by the strategic plan, national program guidance, and
tracked through the annual commitment system. The regions, and
through them the States, are active participants in the processes
that develop and contribute to each of these important mechanism.
The inclusion of the regions and States in a meaningful way
throughout the process increases the understanding of our shared
goals and reduces the opportunities for inconsistency.

While we strive to maintain consistent national program imple-
mentation, flexibility is occasionally necessary to allow us to be re-
sponsive to individual States’ needs, as well as to address issues
that are unique to our specific geographic areas. In circumstances
where we feel that a different emphasis or approach can achieve
the best environmental result, we coordinate closely with our head-
quarters offices, as well as our States, to discuss options and paths
forward and to avoid surprises.

This can sometimes be a challenging task, with many different
State and local partners and perhaps several different head-
quarters offices involved in implementing a particular program. I
am sure our execution is not always seamless, but we do make
every effort to avoid confusing our partners, the regulated commu-
nity, and the public.

In conclusion, at the regional level our on-the-ground and State
oversight activities necessitate that we maintain a balance between
a priority of national consistency and occasional flexibility to ad-
dress individual State needs and unique regional circumstances.

Thank you again for the opportunity to testify. I am happy to
take your questions.

Senator INHOFE. Thank you, Mr. Welsh.

Mr. STEPHENSON.
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STATEMENT OF JOHN STEPHENSON, DIRECTOR, NATURAL RE-
SOURCES AND ENVIRONMENT, U.S. GOVERNMENT ACCOUNT-
ABILITY OFFICE

Mr. STEPHENSON. Thank you, Mr. Chairman and Senator Jef-
fords. I am pleased to be here today to discuss our work concerning
EPA’s efforts to ensure consistent and equitable enforcement ac-
tions among its ten regions. Our testimony today is based on many
reports we have issued on EPA’s compliance and enforcement ac-
tivities over the past several years, as well as ongoing work for this
committee.

EPA seeks to achieve cleaner air, purer water, and better-pro-
tected land, in part through compliance with the Nation’s environ-
mental laws. Enforcement is a vital part of its effort to encourage
State and local Governments, companies, and others who are regu-
lated to meet their environmental obligations. Enforcement deters
those who might otherwise seek to profit from violating the law,
but it is very important to ensure a level playing field, as you
heard, for regulated entities. Most companies want to do the right
thing, but they need to know what is expected and that they will
be treated consistently, regardless of where they are located.

While the extent of inconsistencies is debatable, largely because
of the lack of data, no one disputes the fact that EPA’s ten regions
vary significantly in their approach to environmental compliance.
These variations show up in key management indicators that EPA
has used in the past to monitor regional performance, such as the
number of inspections performed at regulated facilities and the
amount of penalties assessed for non-compliance in environmental
regulations.

For example, one of our past reports showed that 80 percent of
the regulated facilities in Region III, Philadelphia, received inspec-
tions under Clean Air Act authorities, versus only 27 percent in
similar facilities in Region I, Boston, and Region II, New York.

In addition, while our work did not focus specifically on the ef-
fects of inconsistent enforcement, EPA’s own strategic plan notes
that companies that do not comply with statutory requirements
gain an unfair advantage over companies that invest the necessary
resources to comply.

We also note that a recent study commissioned by the Small
Business Administration suggests that environmental requirements
fall most heavily on small businesses that have proportionately
fewer resources for compliance activities then their larger counter-
parts.

EPA often cites, as you have heard today, regional flexibility or
difference in philosophy as the reasons for such inconsistencies. For
example, one region may choose to conduct in-depth inspections at
a fewer number of facilities instead of conducting less-intensive ex-
aminations at more facilities. This may be fine, but we believe and
have recommended that such variations need to be more clearly re-
ported as part of EPA’s regional oversight process.

Further, EPA needs to clarify which enforcement actions it ex-
pects to see consistently implemented across the regions and direct
the regions to measure and report against these core enforcement
requirements.
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EPA, in effect, has somewhat competing goals in that it wants
to allow regional flexibility but also wants to ensure consistent ap-
plication of environmental laws. One can debate the right balance
for these goals, but the basic problem as we see it is that EPA
lacks sufficient data—data on the 40-plus million entities in the
regulated community, on State and regional enforcement activities
and programs, and on measures of environmental results to accu-
rately determine the extent of variations and whether they, indeed,
represent a problem.

In addition, EPA still lacks an adequate workforce planning and
allocation system to effectively deploy staff in a manner that will
ensure consistency in enforcing environmental requirements. We
have made numerous recommendations to EPA in both of these
areas over the past several years.

EPA, as you have heard, acknowledges that to ensure fair and
equitable treatment core enforcement requirements must be con-
sistently implemented so that similar violations are met with simi-
lar enforcement responses, regardless of geographic location. As
you heard in part today—and we will hear more from your other
witnesses—EPA has several initiatives underway to improve man-
agement information, to enhance workforce analyses and planning,
and to establish a State review framework that will help address
this problem. We are encouraged by these initiatives, but it is too
soon to tell how effective they will be. It will take sustained top
management commitment on these new initiatives if they are to be
more successful than past initiatives.

Mr. Chairman, that concludes my statement.

Senator INHOFE. Thank you, Mr. Stephenson.

Senator Jeffords was called away to make a quorum at the Fi-
nance Committee, and he will be right back.

I will start with you, Mr. Nakayama. You heard me in my open-
ing statement talk about what the judge said when he dismissed
a Region V regional criminal pesticide case. I will actually read his
statement here.

He said, “When experienced trial lawyers decide whether to file
a lawsuit, they often look at the instructions the court will give to
a jury if the case makes it to trial. By analyzing what he must
prove to the jury, an attorney can make a reasonable approxima-
tion of the strength of the case. The court wonders if the Govern-
ment considered this simple question. The court has considered it
and candidly it has given pause by question.”

Now, this is the farmer-owned co-op, Wabash Valley. These are
the ones that had $220,000 they had to pay in attorneys’ fees for
what I call a frivolous lawsuit. The director of criminal enforce-
ment, Tom Seton, at headquarters said—and this is a quote—
“There is nothing unusual about the Wabash case, in that it pro-
vided a deterrent effect.”

Now, I guess the question I would have of you, Mr. Adminis-
trator, is: does the EPA’s goal of deterrence override the need to
file legitimate enforcement cases?

Mr. NAKAYAMA. Thank you for the question, Mr. Chairman. Cer-
tainly not. We need to pursue those cases which are legitimate and
we need to exercise judgment in deciding what cases to pursue.

Senator INHOFE. You disagree with the Seton statement?
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Mr. NAKAYAMA. I think when a person says there is nothing un-
usual, in our view the case involved the need to protect human
health and the environment, including ensuring that pesticide
chemicals are used carefully and properly. In this particular case,
there was evidence of repeat violations. Pesticides actually came in
contact with a neighbor.

We understand the State had previously issued penalties con-
cerning pesticide application at this same location. In those cases
when we believe that there is a repeat violation and there is a need
for some sort of sanction to prevent continued application in a man-
ner which exposes the public, we cannot condone activities like that
and we do need to take action.

Senator INHOFE. Well, you start out by saying you do not think
it is appropriate to have gone ahead with this case, the fact that
they ended up having to pay a defense of $220,000. Which side are
you on? I am not real sure.

Mr. NAKAYAMA. Let me clarify the answer. I don’t think it is ever
in the Agency’s intention nor is it in its best interest of its law en-
forcement efforts to file frivolous lawsuits. I don’t believe this case
was a frivolous case. Now obviously there was a difference of opin-
ion.

Senator INHOFE. Yes.

Mr. NAKAYAMA. The judge felt that the standard couldn’t be met
for a criminal conviction and therefore the matter was dismissed.
This difference in the view of the adequacy of the label warning is
certainly a legal question, an important question, and one that ob-
viously the Agency had a different view or it would not have
brought the case.

Senator INHOFE. At the beginning of your statement you talked
about you believe strongly in consistency of enforcement, which I
do, too. What have you done? You're fairly new in the job, but what
have you done to try to promote consistency where I believe—and
I think you probably believe, judging from our discussions prior to
your confirmation—that inconsistencies are there?

Mr. NAKAYAMA. Well, a couple things.

Senator INHOFE. What have you done to try to make that your
program, your legacy?

Mr. NAKAYAMA. Right. Mr. Chairman, I think there are a couple
of things we have done. One of the things we have done is
strengthen our communications with the regions. We have, obvi-
ously, regular communications with the regions about ongoing en-
forcement cases.

We have also improved the coordination between our criminal
program and our civil program, because, quite frankly, I thought
that could use increased coordination because we need to ensure
that we are bringing a unified approach to enforcement, and we
need to know what the regions are doing as well as what our crimi-
nal enforcement program is doing.

Senator INHOFE. Yes.

Mr. NAKAYAMA. Structurally, the criminal enforcement program
is actually run out of headquarters and it is run through our var-
ious field offices. That is run separately from our civil enforcement
program. So there is a need for better coordination both between
the civil and criminal side and between our regions and——
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Senator INHOFE. You mentioned the tips program. Is that some-
thing you started or was that already there?

Mr. NakavaMA. We had a website originally that was very hard
to get to before I came to EPA. It was buried several levels deep
in the website. We now have a direct link from the EPA home
page. The idea there was if we could get better information we
could focus our efforts on really the intentional and willful viola-
tions if we knew about them.

Senator INHOFE. Yes. Do the tips come from citizens and also
from the regulated community?

Mr. NAKAYAMA. Yes. They come from the public, in general, both
citizens, the public in general, non-citizens. They come from the
regulated community, such as competitors who believe they are un-
fairly disadvantaged by another company’s non-compliance.

Senator INHOFE. OK. Mr. Welsh, frankly, in looking and making
evaluation of the different districts and different regional offices, it
seems to me that yours is a pretty good model, in that I have heard
a lot of complimentary things and I think you have made a real
effort to doing that. How have you accomplished this?

Mr. WELSH. I would agree with Grant that one of the real prob-
lems——

Senator INHOFE. Is your area around Philadelphia or:

Mr. WELSH. Correct. We are headquartered in Philadelphia, and
it is the mid-Atlantic region, six States in the mid-Atlantic region.

Senator INHOFE. OK.

Mr. WELSH. I think one of the things that all of the regional ad-
ministrators can work hard to do is really to emphasize the com-
munications aspect of the work that we are doing.

Senator INHOFE. Yes.

Mr. WELSH. When we are doing enforcement activity, we are
partners with our States and we have to coordinate with Grant’s
office in headquarters, as well as the national program manager for
the particular media program, such as the Office of Water.

When we determine something through our pattern of investiga-
tion that we think needs additional emphasis or more work, one of
the ways to avoid confusion or any concern that we are going be-
yond what we ought to be doing for the sake of national consistency
is to be sure that we consult with the folks in headquarters and
make sure they know what we are planning to do and have had
an opportunity to review what we plan to do so that there are no
surprises.

I mentioned in my opening statement that I am sure our efforts
are not always seamless in that area, and it brings to mind the
monthly Monday morning conference call that we have with the
Administrator and all the AAs where the regions will frequently re-
port on something that they are working on or something that they
have discovered. From time to time the Administrator or Grant or
the General Counsel will say, “Wait a minute. I haven’t heard
about that yet. Before you proceed on that, please give me a brief-
ing and let me know what’s going on,” or, “Let me see that docu-
ment before you do it.” So I think communication is one of the best
ways that we can avoid any areas where we are getting out of con-
sistency in a way that is harmful.

Senator INHOFE. So you are actually talking to each other?
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Mr. WELSH. Yes, I think we do, a good bit.
Senator INHOFE. All right.
Senator WARNER.

OPENING STATEMENT OF HON. JOHN W. WARNER,
U.S. SENATOR FROM THE COMMONWEALTH OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman. This is a subject
that has interested me. It is difficult to manage. You want to have
strong individuals take over the districts and you have got to pro-
vide them some flexibility of thinking and management, and at the
same time—and this is no reflection on your district, Mr. Welsh,
which serves my State very well, and throughout my long period
here in the Senate I have had very good cooperation from the
Philadelphia office.

But the plain fact of the matter is that there are some problems
which are common among the States that shouldn’t have variation
in solution because the facts of the thing. A dam is a dam, really,
whether it is built in my State or down in Oklahoma or wherever
the case may be.

We have struggled through a dam situation. The clouds parted
this morning. A little sunshine is now coming down after 14 years
working to get the permits through. It is a dam that is badly in
need for a growing community and a congested region where the
military bases are down in Norfolk and Newport News. But she’s
on her way, so I don’t want to jiggle the process now that we have
got it going.

You have simply got to watch how the States and the time to get
the permitting. I know, Mr. Welsh, when we were struggling with
this the infrastructure would chatter, “Oh, you can get this permit
down in the Carolinas much quicker than you can up out of the
Philadelphia office,” and so forth. But anyway, we worked it
through.

You have got to have a certain amount of consistency in this per-
mitting process because the industrial base in America is strug-
gling to be competitive with the world and we have got to protect
our environment and do it in such a way that we don’t put too
much stress on industrial and manufacturing base to achieve their
goals and remain a competitive nation in the world economic mar-
ket.

So, Mr. Chairman, I thank you for bringing this hearing to the
attention of the full committee. Thank you very much, gentlemen.
I appreciate it.

Senator INHOFE. Thank you, Senator Warner.

Mr. Stephenson, you have testified to pretty serious inconsist-
encies, and the first question I would ask you is: why should we
be concerned with inconsistencies among the regions?

Mr. STEPHENSON. Well, I think EPA’s own strategic plan says it
best—“If you have inconsistent enforcement, some companies may
have an unfair competitive advantage over others.” It is not fair for
a company in a region with particularly stringent enforcement en-
vironmental laws to compete against one in a less stringent region.

The problem is that the data doesn’t exist on enforcement actions
and on the activities of the States and the regions, in fact, to make
informed decisions about the extent of the inconsistency and what
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problems it actually represents. You have heard today that flexi-
bility is appropriate, and I agree, but without better data you can’t
tell what’s flexibility and what is inconsistent enforcement.

Senator WARNER. Would you yield, Mr. Chairman?

Senator INHOFE. Sure.

Senator WARNER. He has struck on an important point. I talked
about that international competition, but it is certainly State by
State. How well you know that we are always in competition be-
tween the several States for an industrial plant, and that area
which has a reputation for granting its permits earlier is likely to
get it and get the jobs that go with it. We don’t want to put that
into our economic system.

Thank you for bringing that important point up.

Senator INHOFE. Mr. Stephenson, how long has this been going
on?

Senator WARNER. Since we probably founded the Agency.

Senator INHOFE. I asked him.

[Laughter.]

Mr. STEPHENSON. That is the right answer. You know, I have
been doing this for 6 years, and it has been a prevalent problem.
It is interesting to note that the State framework that EPA is
working on now dates all the way back to a Barnes memo back in
1986, so at least two decades that they have been trying to address
this problem. Mr. Barnes was the Deputy Administrator during the
Reagan Administration. So there have been lots of initiatives to try
to address this problem, but they have had limited success so far.

You know, GAO is a data oriented organization, and we want to
see better data with which to measure regional performance and
State performance, and then you are in a better position to say how
much of this is inconsistency and how much of this is flexibility.

Senator INHOFE. Senator Warner is right, it has been since the
beginning of the Agency. That is the whole reason for this hearing.
We have not, to my knowledge, at least in the last 12 years, we
have not had a hearing

Senator WARNER. That is exactly right, Mr. Chairman.

Senator INHOFE [continuing]. That addresses this.

Senator WARNER. You're the first chairman really to bring this
to the forefront for the whole committee, and I commend you for
it.

Senator INHOFE. I think when you hear people in the regulated
community that might have shops on the east coast as well as in
Illinois and they see the disparity, it is wrong.

I think, Mr. Stephenson, with your research and with your ef-
forts you could give us a lot of advice as to how to achieve a greater
consistency. Do you have anything right now you would like to say
in the way of offering a helpful solution?

Mr. STEPHENSON. To hark back on the data, again, better data.
There could be some 41 million plus in the enforceable commu-
nity—companies, waste water facilities, drinking water facilities.
EPA, as the DOD IG reporting just last year, simply doesn’t have
a good handle on the types of facilities, the extent that they rep-
resent a problem. If you don’t have good information on the regu-
lated community, you don’t have a good handle on how to effec-
tively deploy your resources. That combined with the lack of a good
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workforce planning system in EPA makes you wonder how EPA as-
signs enforcement resources to the individual regions.

Senator INHOFE. You heard Mr. Welsh talk about their commu-
nications effort and getting everyone in the same room and commu-
nicating.

Mr. STEPHENSON. Right.

Senator INHOFE. I had a personal experience in that. It happens
in my State of Oklahoma we had probably the most devastating of
the Superfund sites, and have been addressing it for some 20 years
and nothing has gotten done. I found out that it is because we
never had the DOI, DOJ, Corps of Engineers, EPA, and everybody
in the same room. When we did that, we started on the road to re-
solving the problem.

Do you think that what we are hearing from Mr. Welsh is some-
thing that may be missing in some of the other regions, specifically
Region V?

Mr. STEPHENSON. I do. Effective communication and coordination
among the EPA staff and the State enforcers and the regulated
community is an extremely important aspect of all of this. EPA has
an oversight role of State enforcement. So they have to do some du-
plicative inspections of facilities to ensure that the States are doing
it right on the one hand, but on the other hand you don’t want to
see EPA regions overstepping the bounds of the State enforcers
who work the lion’s share of the Federal environmental programs.

Let’s face it. The States have over 90 percent of the responsibility
for inspections, et cetera. So you don’t want to see EPA coming in
after them and overstepping the State enforcers and redoing an in-
spection. EPA needs to communicate with the States what they are
doing, and with the regions, and make sure the regions toe the line
and are accountable.

Senator INHOFE. What do you think about that, Mr. Nakayama?

Mr. NAKAYAMA. I do agree. I think better communications would
aid in ensuring consistency, because if there is no communication
you're not going to know when disparities exist.

With respect to the work with getting better data, which is im-
portant, that is one of our highest priorities. We are upgrading our
integrated compliance information system—it is one of the largest
data bases in the Federal Government—to get better data on what
the compliance data for the various States are.

With respect to the State review framework, a very important ef-
fort started in cooperation with the Environmental Council of the
States, ECOS, where EPA’s regions are assessing the adequacy of
the various States to ensure that, in fact, each State meets its re-
sponsibilities, to understand what the differences are between
States and if there are valid reasons for those differences, and to
recommend improvements to the States where there are areas that
need improvement.

As part of that effort I might mention that there are several pro-
grams that we directly implement where the States have not
picked up, it has not been delegated to the States, and we are eval-
uating ourselves as part of that State review framework to deter-
mine if there are areas for improvement or areas of inconsistency.
That is a major effort. It continues through fiscal year 2007. At the
end of that period we believe we will have reviewed all 50 States.
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Senator INHOFE. Here’s what I would like to do. I'd like to follow
up and see if some of these things are actually working. One of the
problems I see in regulation is that we will have meetings, point
out the problems, and then nothing happens. Actually, that was
the situation with the Nuclear Regulatory Commission several
years ago. They had not had any oversight and had not had a
chance to look and see and develop some way of measuring suc-
cesses and to see what works and what doesn’t work.

What I would like to do is, through a communication with you
and with all of you, to follow through and see what kind of im-
provements we can have. It was not my intention to single out just
Region V. That is one I probably personally have heard more about
more of the problems, but I have also heard in some of the other
areas, too. So I would like to do that and we’d like to set up some-
thing.

You will all three be receiving questions for the record from
members who are not here. Their staffs are here.

Senator INHOFE. With that, we will go ahead and dismiss you as
the first panel and call up the second panel. I thank you very much
for being here. Mr. Nakayama, I look forward to having a visit
along the lines that we discussed, too.

Mr. NAKAYAMA. Thank you.

Senator INHOFE. Yes, sir.

Our next panel is Jean Payne, president of the Illinois Fertilizer
and Chemical Association; Dr. Richard Waterman, chair of the De-
partment of Political Science, University of Kentucky; Eric Schaef-
fer, director, Environmental Integrity Project; and David Paylor,
executive director, Virginia Department of Environmental Quality,
Officer, Environmental Council of States.

Let’s go ahead and start with you, Ms. Payne. If you'd go ahead
and give an opening statement and try to hold in to our timing if
we can, your entire statement will be made a part of the record.
We will recognize you at this time.

STATEMENT OF JEAN PAYNE, PRESIDENT, ILLINOIS
FERTILIZER AND CHEMICAL ASSOCIATION

Ms. PAYNE. Thank you, Mr. Chairman. I have been working with
the Illinois fertilizer dealers for 15 years. We handle a lot of anhy-
drous ammonia in Illinois since the 1950’s, and the RMP regulation
is not really about handling ammonia safely, it is about docu-
menting how you handle ammonia safely, which we have been
doing very well for 30 to 40 years. Most of our fertilizer dealers
have been in business for 30 to 40 years. There are about 700 agri-
culture chemical facilities in Illinois, the majority of which are
small businesses.

When Region V actually reached out to us 7 years after the regu-
lation went into effect, we actually kind of welcomed it because had
it not been for the Fertilizer Institute and the Asmark Institute we
would have really had no compliance materials to help our dealers
understand what is a very complicated Federal regulation. So when
they first initiated contact with us in 2002 to say, “Well, we want
to do a pilot program and want to check your compliance with the
RMP,” we welcomed it, because we do want outreach with the U.S.
EPA.
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Unfortunately, 2 years after the compliance program started, I
really found out by accident that they felt like all 500 of our fer-
tilizer dealers were out of compliance. I want to tell you that the
only people they checked were people who filed their RMPs and
made a good faith effort to comply. There was never any effort to
locate fertilizer dealers or other industries that did not file RMPs.
So right away our fertilizer dealers feel like, “Gosh, I tried to do
the right thing and then I get singled out for enforcement.”

When I found out that they felt like every one of our fertilizer
dealers was out of compliance, they suggested a monetary pen-
alty

Senator INHOFE. You said every one of them. You said 500. Is
this about what you have?

Ms. PAYNE. We had actually a few more than that. They re-
quested a list. They worked with our Department of Agriculture,
which we supported. They requested a list of the fertilizer dealers
from the Department of Agriculture, which they provided with our
support.

Actually, you know, when we found out about it I immediately,
in fact, the day after I was told by Region V staff they were going
to enforcement, I fired off a letter to the administrator of Region
V, as well as to the U.S. EPA headquarters, asking them to please
not do this until they could just sit down with our industry and re-
view what they thought were so many onerous violations.

I asked them in that meeting, when we knew that Region VII to
the west of us had done a similar kind of pilot program with their
Department of Agriculture, but Region VII sat down with the in-
dustry and the only thing that resulted in that region was a few
fertilizer dealers in Iowa got a preliminary determination letter
that stated, “We think you need to include your nurse tanks in the
RMP.” They didn’t get violation notices or monetary penalties.

So when I asked why would Region V take this approach when
Region VII did not, I was told, “Well, we really can do whatever
we want. That is a different region. Everything is done differently.”
That was the only response I received to that question.

We were never given a chance to review the alleged deficiencies.
Over the entire summer last summer I requested meetings with
Region V to sit down with us. I wish I had a dollar for every phone
call and e-mail I made to the Chicago office begging for them to sit
down with us that was not returned.

You had a copy of a letter up there that was sent to one of our
fertilizer dealers. Through the whole month of December, you
know, I was told that our dealers would get—actually, they had
agreed to us in a meeting with Region V that they would send out
a letter but it wouldn’t say “violation.” It would say, “Well, there
may be some deficiencies.” We were OK with that, and then it
would list the deficiencies, and then they would provide our dealers
with an opportunity to go to training.

After that meeting, which was on November 30th of last year, I
really felt good—Dbetter, at least—about the way things were going.
But then 2 weeks went by and we had no contact, even though I
had called many times saying, “When are you going to send out
these letters. It is getting awfully close to Christmas.” This letter
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to Mr. Hamson he received on December 19th with a threatened
$32,500 per day. I believe it is mentioned twice in there.

He called me, and I have to tell you, and this may sound like
small town U.S.A., he owns this small dealership with his wife.
They have been in business for 35 years. They have, like, six total
employees. He called me and he was incredibly shaken. He had
never had an ammonia release in the history of his company, never
had gotten a letter from Region V or any EPA, for that matter, and
he actually asked me if he was going to be going to jail for this.

I will tell you that that week he closed down his fertilizer facility,
the shop, to frame up an addition to the church. I mean, these are
the kind of people that live in these small communities and they
were devastated by these letters that went out to 500 people just
like Mr. Hamson.

I had to reach out to the Region V administrator, you know, beg-
ging him to put a stop to these letters because 10 days after De-
cember 19th is December 29th. A lot of our guys weren’t even going
to be in the office, and here you are subject to $32,500 per day,
even though these inspections had happened over a year earlier.

The violations that they listed were so inconsistent with the De-
partment of Agriculture inspection reports I was actually embar-
rassed for Region V. Those are some of the issues that we tried to
work out.

Senator Inhofe, had you not opened an inquiry, you will see in
that letter our members were going to be subject to consent agree-
ments. No other fertilizer dealers in the country have been subject
to consent agreements for alleged violations of their RMP. I am
sure that we would have been forced down that path had you not
intervened.

We were able, after the intervention of your office, that condition
was dropped, but at the time when I protested it I was told, “Well,
that is the least onerous tool in the enforcement toolbox.” Honestly,
I thought to myself, “Maybe we could brush off the education and
outreach toolbox and see what might be in there for help with the
fertilizer dealers.”

If I could just have 30 more seconds, I have a statement from one
of our fertilizer dealers that really says it well on how they felt
about receiving these letters. This is from David Smith. He’s the
manager of Okaw Farmers Co-op in southeastern Illinois. He says,
“I started in the grain and fertilizer business 30 years ago, and out
of those 20 years I am mayor of a community of 1,300 people. I
have always looked out for the safety of our community and not
had a problem with anhydrous ammonia yet. We have always been
checked out by the Department of Agriculture and I welcomed their
visits to make sure I had not overlooked anything.

Since RMPs were put into effect, my direction has been shifted
from a local safety standpoint to just trying to satisfy the U.S. EPA
and the paperwork. The paperwork is not understandable. We re-
ceive very little help from EPA. Then we make one mistake and we
are threatened with huge fines.

The Department of Agriculture cannot even answer my questions
because they do not understand the regulation, either. I would
much rather see EPA work with the Departments of Agriculture
and the agrichemical dealers to create regulations that are more
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uniform across the Country and more understandable if we are ex-
pected to follow them. If we operate a safe business but our paper-
work is not up to EPA’s expectations, we are threatened with huge
fines instead of them trying to work with us.”

That really says it.

Senator INHOFE. It does. Well, even though you have read the
letter, without objection I will include that letter in the record.
That is actually important.

Thank you very much.

Dr. WATERMAN.

STATEMENT OF RICHARD W. WATERMAN, CHAIR, DEPART-
MENT OF POLITICAL SCIENCE, UNIVERSITY OF KENTUCKY

Dr. WATERMAN. Thank you very much. Thank you, Chairman
Inhofe and Ranking Member Jeffords, for the opportunity to testify
before the committee today. I am here to testify regarding regional
variations within the EPA, a subject that I have studied exten-
sively. I have submitted comprehensive testimony for the record,
but will limit my oral statement to a few important issues.

To my knowledge, this has been a largely overlooked area in aca-
demic studies of the EPA. Scholarly work tends to focus their at-
tention on the activities of States with primacy or on the EPA offi-
cials in Washington, DC, yet most EPA employees operate not in
Washington but in various regional offices around the Country.
These regional offices represent a major reason for variations in en-
forcement.

EPA officials that I spoke to in the Washington or national office
during the Presidencies of both George H.W. Bush and Bill Clinton
described considerable frustration with the enforcement activities
of the regional EPA offices. This suggests to me that this is not a
Democratic or a Republican problem, as frustration with regional
variations was expressed during periods when both Democrats and
Republicans controlled the White House, as well as the Congress.

Both parties appear to be interested in a more uniform style of
enforcement, even if they don’t ultimately agree on what that style
should be; that is, whether it should reflect a strict enforcement ap-
proach or a style that emphasizes a greater level of negotiation
with business.

With regard to regional variations, one particular point of posi-
tion stood out as a subject of concern. Most memorably, several
years ago when I asked one top Agency official in the EPA Water
Office why there was so much variation in enforcement from region
to region, I was surprised to be treated to a rather candid and
colorful exposition of how a particular regional administrator was
enforcing the law, not in accordance with the wishes of the then
current Administration, but rather in accord with the desires of the
political culture of that region.

When I asked for more detail on this point, I was informed that
some regions are naturally more aggressive in their enforcement
zeal while others are not. I was told that regional administrators
represented one of the last vestiges of the practice of Senatorial
courtesy, and that often the administrators represented the polit-
ical viewpoints of the region rather than national interests.
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As a result of this and other discussions with EPA, State enforce-
ment personnel, members of environmental groups, and people in
the regulated industry, I ultimately conducted two surveys with
two of my graduate students. Among the many questions on our
surveys, we asked, “How much influence do various policy actors
have over how your office enforces the law?”

We asked bureaucrats to rank these policy actors on a five-point
scale, from no influence to a great deal of influence. Among EPA
officials, regional administrators narrowly ranked first in terms of
their perceived level of influence, with the EPA administrator
ranking second. It should be noted that they ranked much higher
than the Federal courts third, Congress fourth, environmental
groups fifth, public opinion sixth, and the President seventh.

When we asked State officials the same question, they ranked
the Governor first, the State legislature second, the U.S. EPA ad-
ministrator third, the U.S. Congress fourth, the State’s Finance
Committee fifth, and then the regional administrator sixth.

What was surprising to us, however, is that regional administra-
tors were seen as having essentially the same level as the EPA ad-
ministrator among EPA enforcement personnel, and that both were
(s:ieen as having more influence than either Congress or the Presi-

ent.

What our results suggest then is that, particularly among EPA
bureaucrats, regional administrators are perceived as exerting con-
siderable influence. Given the obvious frustration expressed by
U.S. EPA officials regarding regional administrators, it is also clear
that this is a point of contention within EPA, itself. In particular,
there is a sense that EPA regional administrators tend to reflect
the viewpoints of the regional offices and personnel rather than the
national office.

One EPA official in the national office said that the regional ad-
ministrators tended to be co-opted by their personnel in the offices,
as well as by the political culture of the region.

What then is the solution? It is unreasonable to expect enforce-
ment to be precisely the same in each region. There are some valid
reasons for regional variations which would not be appropriate to
force a one-size-fits-all approach on all regions. A stricter enforce-
ment approach may be required in some settings and in some re-
gions, while negotiations with industry may be appropriate in oth-
ers. In this process it is clear that elected officials have a legitimate
role in overseeing the bureaucracy.

First, while Presidents often pay close attention to the qualities
of their national EPA officials, past experience suggests they are
less attentive to the types of individuals they appoint to the re-
gional EPA offices. This may be due to the fact that they are inher-
ently believed that such officials will follow directives by the U.S.
EPA. Since my research suggests this is not the case, the first rec-
ommendation is the President should be more attentive when they
appoint regional administrators. As noted, these ten regional ad-
ministrators are perceived by EPA to have slightly more influence.

Beyond appointments, is it appropriate for elected officials to
have continuing oversight of the bureaucracy? I believe here the
answer is yes. I have found that not only can Presidents influence
the bureaucracy, but Congress can, as well. In fact, what scholars
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refer to as political control of the bureaucracy can be conceptual-
ized as part of our necessary system of checks and balances.

While our Constitution is largely silent on the bureaucratic
State, it is clear that elected officials can and should exert influ-
ence over the bureaucracy. Bureaucrats have a wide array of exper-
tise that should not be ignored, but elected officials represent the
public interest in a different way. They can make sure that bureau-
crats are applying the law fairly and in accordance with the intent
of Congress, as well as representing public opinion.

Congress has a legitimate role in determining how much vari-
ation should be permissible and whether regional administrators
should be more loyal to the regional offices in which they serve or
the national EPA office.

Thank you. I will be happy to answer any questions.

Senator INHOFE. Thank you, Dr. Waterman. That was an excel-
lent statement.

Mr. SCHAEFFER.

STATEMENT OF ERIC SCHAEFFER, DIRECTOR,
ENVIRONMENTAL INTEGRITY PROJECT

Mr. SCHAEFFER. Thank you, Mr. Chairman and Senator Jeffords,
for inviting me to testify today on the need for greater consistency
in enforcing Federal environmental law.

I am Director of the Environmental Integrity Project, a non-profit
group that generally advocates for more enforcement, and pre-
viously was director of the Office of Civil Enforcement at EPA.

EPA has a very, very difficult job, as I think everybody here rec-
ognizes. The Agency has to enforce 19 environmental laws in 50
States. EPA has delegated, as it must do under the statutes, the
responsibility for enforcing those laws, most of those laws, to State
environmental agencies. States have widely different philosophies
and levels of competence when it comes to carrying out those re-
sponsibilities, so, not surprisingly, there is a great variation in how
an environmental law that is Federal is enforced in one State com-
pared to another. If the concern is for greater consistency—and I
thi?k everybody shares that concern—that issue ought to be looked
at first.

I would agree with Dr. Waterman. This is not a partisan issue
or one Administration versus another. This is a problem that has
persisted for years. It is something I struggled with at EPA and
was never convinced I was doing a good enough job to address, so
oversight is definitely welcome.

I would suggest starting by looking at audits from the Inspector
General and the Government Accountability Office conducted over
the past decade which document this problem and put it in very
black and white terms. I will start in 1997. The IG found that two
States had completely failed to identify significant violators of Fed-
eral hazardous waste laws. In 1998, seven States had failed to
identify major violations of the Clean Air Act. Between six of those
States, the inspectors were able to document only 18 violations.
The Inspector General found 103 looking at only about 10 percent
of the files.

In 2002 the Government Accountability Office said over half the
States don’t inspect underground storage tanks every 3 years, as
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EPA recommends. In 2003, an IG audit found that Louisiana
couldn’t even locate records that they needed to know whether or
not facilities were in compliance. And in 2005 the IG found that
States varied widely in their ability to monitor air emissions.

Those are just a few of the examples.

Again, I want to say some States are doing an outstanding job
in some programs. Other States are falling well short. That dis-
parity is probably where you are going to see the biggest dif-
ferences in how Federal laws are enforced, and that really deserves
your attention.

I also want to emphasize this is not a squabble about whether
penalties are too high or too low. This is about the ability to even
identify a violation and require correction in the first instance,
which I think is pretty serious, and I hope you will take it seri-
ously.

As with all these difficult Government issues, this is a lot easier
to diagnose than it is to fix. I am sure funding is part of the prob-
lem for some States. I know appropriations are in short supply. I
do think States have the authority to raise permit fees. Title five
of the Clean Air Act is one example. Congress could look at that.
EPA could make enforcement expectations clearer.

I think the bottom line is the Agency has to grind it out on a
day-to-day basis with oversight. It is a very hard task. There needs
to be dialog.

I know with respect to the Clean Air Act violations, when the IG
documented all these problems in State programs we sat down
with States and actually redefined the set of violations. We found
there was some legitimate confusion about what should be counted
and what shouldn’t. So EPA has some responsibilities, too.

I do want to suggest, and I think maybe Dr. Waterman made
this same point, that we are in a Federal system. The authority to
enforce these laws is going to be shared. There is going to be some
deviation. I think we are going to have to tolerate that and decide
how much we can tolerate. Ultimately, that is a political question.
But I think we can do better.

I can’t resist a quick comment on the concern coming out of Re-
gion V. I have to confess I don’t know the situation as well as I
should. You do often see in Government letters offering amnesty,
limited amnesty, the ability to comply without penalty, language
that recites the penalties for failure to non-comply. I don’t think
that is so unusual. I would ask you to think about speeding tickets.
I like to think of myself as law abiding, but I have gotten some.
On that speeding ticket you will see usually language that says, “If
you don’t either pay or appear in court you can be arrested.” That
has never prompted me to ask for a hearing or suggest there is
something untoward about that.

So I would just close by saying I hope you do follow up on State
programs and the deviations that have been documented in these
IG and GAO reports. I think the oversight is welcome and I look
forward to continued discussion.

Senator INHOFE. Thank you, Mr. Schaeffer.

Mr. PAYLOR.
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STATEMENT OF DAVID PAYLOR, EXECUTIVE DIRECTOR, VIR-
GINIA DEPARTMENT OF ENVIRONMENTAL QUALITY, OFFI-
CER, ENVIRONMENTAL COUNCIL OF STATES

Mr. PAYLOR. Thank you, Mr. Chairman.

I am David Paylor. I am the Director of the Virginia Department
of Environmental Quality and I am here representing the Environ-
mental Council of States, in which I am an officer. The Environ-
mental Council of States is made up of the 50 States’ commis-
sioners, and we exist to improve the relationship with EPA.

States’ environmental agencies have as their primary contact the
ten regional offices, and then we work directly with the central of-
fice, as well, with which we have good relationships. I would have
to say in general the State relationships with regional offices is
very good, but in some cases we do find that we have concerns
about performance that have to do with inconsistencies.

I think it is worth noting that the States operate 75 percent of
the Federal programs. We have about 95 percent of the enforce-
ment actions and we collect 95 percent of the data in response to
the Federal programs.

I'd say that the four areas that we would want to point to where
we have concerns about consistency are related to enforcement
issues, provisions of grants, interpretation of NPM National Pro-
gram Manager guidances, and then some staffing issues.

when it comes to the question of enforcement, ECOS went to
EPA in 2004 with our concern that the Agency might be allowing
inequities in performance with environmental matters. I would
have to say that the inequities probably fall into two categories.
One is philosophical and it focuses on whether or not the primary
measure is, in fact, the size of the penalty, or whether or not the
primary measure has more to do with the environmental result
that is achieved.

We propose that the Agency and ECOS work together in a State
review framework that you heard referred to earlier. This is under-
way, and we believe that it is bearing some positive fruit and
would recommend that you follow the State review framework to
see how that goes.

As regards to funding concerns, States get between 5 and 30 per-
cent of their funding for the operation of their programs from the
Federal Government. Oftentimes, we see delay in provision of fund-
ing. For example, in Tennessee in Region IV just this year, out of
12 grants all but four of them were delayed more than 3 months,
and one of them still has not been paid. We really rely on these
grants in order to be able to do our programs, and would like to
see more consistency in the way that the grants are made available
to the States so that they can have access to those funds.

Four, national program manager guidance, those rules are not
implemented consistently across the State. The way it works is the
central office provides that guidance to the regional offices. As you
have heard, they have a fair amount of flexibility in how they are
implemented. I agree that that flexibility is needed to deal with re-
gional differences, but I would also submit that philosophical dif-
ferences enter into some of those inconsistencies.

For example, in Oklahoma it was recently determined that for a
certain rule that a cooling water discharge was exempt, EPA ini-
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tially agreed; then, when they were asked again they hedged. Okla-
homa had a difficult time and was unable to determine what, in
fact, the EPA rule was.

I would say that the inconsistencies that we see fall into about
three categories. One is a failure to provide clear guidance to the
States on what the rule would be. A second would be adding to the
interpretation some regions may interpret rules more narrowly
than others. For example, in air rules they are fairly complicated
when you have to determine the applicability of new source review
requirements. We would see different guidance from different re-
gions on whether or not those rules apply.

Third, we would have a concern about the additional require-
ments that come in addition to NPM guidance, and those really
have to do primarily with adding on reporting requirements that
are perhaps more than is justified for States to have to do, and
that impacts our resource issues.

I wanted to make a comment last about resource issues. In 1992,
the States implemented 45 percent of the Federal rules. Now we
implemented in 2002 [sic] 75 percent of the Federal rules with ac-
tually only one new statute during that time, yet we see 40 new
rules per year come along. States have been downsizing over that
time in terms of their staff, while getting increased resources. From
1992 to 2000 EPA staffing has stayed about 18,000. We have not
concluded that that is an inappropriate level of staffing for EPA,
but we just would raise the issue that there maybe are some re-
source issues that we need to look at holistically across the Nation
so that we can continue to provide the environmental services that
we are called upon to provide in a cost efficient way.

I thank you for the opportunity.

Senator INHOFE. Thank you, Mr. Paylor.

I appreciate the fact that you have come in in a well-organized
way with four suggestions. That helps us a lot. I would like to just
go ahead and ask if any of the other members of the panel, after
hearing the suggestions that were given by Mr. Paylor, have any
comments about those suggestions. Anybody?

Ms. PAYNE. We have always enjoyed working with our State
agencies. I mean, the RMP is one of the few rules that really was
not delegated to the State agencies, and I think that caused the
bigger part of the problem. I mean, our Department of Agriculture
has had oversight over the ammonia regulations.

We really welcomed this pilot program because we thought that
would be a good balance of Region V working through our Depart-
ment of Agriculture to improve compliance. But rather than take
the next step and then review the findings with industry and the
Department of Agriculture, they went straight to enforcement.

I think that pilot program can work if there is just a better un-
derstanding up front of engaging the State agencies and helping,
because the State agencies are at our facilities three or four times
a year, and we have a lot of respect. Quite frankly, we couldn’t
have a safety record as we do were it not for people like our Illinois
Department of Agriculture.

It will be a challenge for Region V now because my counterparts
in Indiana and Wisconsin and Minnesota saw what happened to us
and they’re afraid to touch this thing with a ten-foot pole.
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I think it can be resolved; it is just going to take some work and
some rebuilding of some trust.

Senator INHOFE. Any other comments?

Dr. WATERMAN. Yes. People have talked about variations in en-
forcement, and enforcement is one of the issues that I have looked
at the most. One of the things, in terms of variation, is the number
of enforcements vary tremendously from region to region, but there
is also a tremendous variation even within categories.

For example, what is an inspection? I looked at fairly substan-
tially the national pollution discharge elimination system. You
would think there is a uniform way to do an inspection, but, in
fact, some inspections are just somebody showing up and looking
at a water sauce and saying it looks clean. It is essentially called
a visual inspection. Other times they actually do chemical inspec-
tions.

So when you get the numbers and you look at the actual num-
bers and you see this many inspections were done or that many in-
spections were done, oftentimes that doesn’t tell you a lot, either,
because there are variations in the types and ways that these
things are done, as well as in the overall numbers, so the variation
is just really difficult to get a handle on.

Senator INHOFE. Yes.

Mr. SCHAEFFER. I thought Mr. Paylor’s recommendations were
very good. I am especially sensitive to the problem of conflicting in-
terpretations because they create a real problem for enforcement
and make enforcement much more difficult.

It is going to be hard to get it back because businesses on a day-
to-day basis want quick answers. They’re looking for quick an-
swers, and so a lot of the answers come from the region, and even
more come from the State, so pulling all that together and trying
to get some consistency is going to be a challenge, but it is not a
challenge that Government can walk away from.

Senator INHOFE. Ms. Payne, let me ask you a question. Did you
get a phone call from the administrator of Region V, I guess Bharat
Mathur—I may not be pronouncing that right—prior to your ap-
pearance here concerning your testimony today?

Ms. PAYNE. Yes, I did, several weeks ago. I have known Mr.
Mathur since he was at Illinois EPA, so I have known him for a
long time. You know, it made me uncomfortable being asked that
question because I have to have an ongoing relationship with Re-
gion V. This is not going to be the only issue that we have to work
with them on.

I will give him credit. I think had he not really took notice of
what was happening to our fertilizer dealers and listened to the
concerns of your inquiry we could have ended up with a worse situ-
ation, but I really feel—and I think this happens in more than just
Region V—sometimes by the time the administrator becomes aware
of what the staff is doing it is too late and the damage has been
done. The violation letters have been issued, and those violation
letters will always be on the records of our fertilizer dealers. They
can’t undo that.

That is a concern, because if these guys ever do have an accident
in the future, maybe not something that they even caused, a meth
head breaking into an ammonia tank and causing a release, they
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are on record as being in violation of the Clean Air Act already for
something that we really tried to challenge and without your help
would have consent agreements on. That can shut down your busi-
ness, as many of you know.

Senator INHOFE. The threat that we talked about that was in the
letters, $32,500 a day, was it?

Ms. PAYNE. Yes.

Senator INHOFE. You know, I don’t know the financial structure
of these complaints, but I am sure that you have looked at that and
certainly they have looked at it. How long can they stay in business
if they are faced with something like that? Again, I use the analogy
of the experience that we had in Oklahoma in the Superfund site.
Here’s a guy that was complying with the law that would be out
of business in 40 days.

Now, I have to say, Mr. Schaeffer, if the best analogy you can
come up with to justify that kind of intimidation is a speeding tick-
et, I'd say that you don’t have a very strong case.

Mr. SCHAEFFER. I just have to respectfully disagree. I don’t find
a letter that basically outlines penalties for non-compliance, you
know, by itself to be the end of the world. I mean, these are laws
and there are penalties for not complying. In this case no penalty
was collected and the companies were allowed to self certify compli-
ance. This strikes me——

Senator INHOFE. Wait, wait.

Mr. SCHAEFFER [continuing]. as a fairly gentle approach.

Senator INHOFE. Just because no one had to pay, these people
are not professional bureaucrats. These people are the people who
are out there with real jobs, paying taxes, paying for all the fun
we are having up here, and they don’t know that when they get
a letter that is $32,500 a day, all they look at that and say, “How
can I be competitive? How can I stay in business?” I know this be-
cause I have been in that position before. I look at this and I see
this as unreasonable, outrageous intimidation. I just can’t believe
this would happen.

Look at my farmers in Oklahoma. The cost of fertilizer has gone
through the roof. We recognize it. We have had hearings here on
the cost of natural gas and other things. But this is the type of
thing also that is causing that, having an adverse effect on my
farmers.

I will go ahead and let you go ahead, Senator, from your Region
V Illinois perspective. I am sure you have some questions.

OPENING STATEMENT OF HON. BARACK OBAMA,
U.S. SENATOR FROM THE STATE OF ILLINOIS

Senator OBAMA. Well, first of all I apologize for being late. I was
hoping to catch all the testimony. I appreciate this, Mr. Chairman.
I am going to be very brief.

First of all, one of the reasons I wanted to come was because Ms.
Payne and I used to work in Springfield together way back when,
so I wanted to make sure that she had her Senator here when she
was providing testimony. It is good to see you.

I actually had the opportunity to read the written testimony
about the interactions, and as I think everybody here is aware Illi-
nois is another farm State, so ammonia has a lot of important uses
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as a fertilizer. It is also flammable and is a key ingredient in the
production of methamphetamine.

So my staff and I have met with members of the IFCA. They are
terrific people. They understand, I think, the need for Federal and
State regulation to safeguard the storage of these substances. But
I don’t think the IFCA is being unreasonable to expect some kind
of certainty and consistency in the way the regulators do their jobs.

Now, I have to also say, Mr. Chairman, you know, that bureau-
crats at the EPA are actually working hard and doing their jobs,
too, so I don’t want the notion that theyre not. I mean, I think they
are civil servants who are trying to do their best to apply laws that
we passed. So I am very sympathetic to that, as well. They are try-
ing to follow Congress’ mandates, oftentimes because they have
limited resources.

I don’t want the EPA to not do its job. The RMP program is an
important one. It has made millions of people safer. I think we
want to keep on doing it.

So I think the key—and I saw this in Ms. Payne’s testimony—
is to just develop a better sense of communication and trust be-
tween the parties so that, to the extent that we can avoid a letter
going out where a phone call might suffice, to the extent that we
can make sure there is consistency in the application of these rules,
that there is good outreach and education ahead of time, I think
that everybody will benefit.

Let me just close by saying this. When 90 percent of the mem-
bers of the IFCA are found to have failed an inspection, that seems
to me to be a sign not of a disregard of regulations as much as a
serious breakdown in communications about what the risk manage-
ment program requires. It suggests that EPA could do a better job
of outreach than it is doing right now.

I appreciate the fact that there were some concrete recommenda-
tions made by Mr. Paylor and others. I hope that those address
them. But it strikes me that this is an industry that wants to do
the right thing, that has a stake in doing the right thing, and if
we can try to break down some of the barriers to folks working to-
gether on this we should be able to work it out.

With that, Mr. Chairman, I have nothing further.

[The prepared statement of Senator Obama follows:]

STATEMENT OF THE HON. BARACK OBAMA, U.S. SENATOR
FROM THE STATE OF ILLINOIS

Mr. Chairman, thank you for holding this hearing today. First, I'd like to recog-
nize one of the witnesses, who is a constituent from my State. Jean Payne is the
President of the Illinois Fertilizer and Chemical Association, and I appreciate her
taking the time to appear before the committee this morning.

Today’s hearing is about how the 10 regional offices of the Environmental Protec-
tion Agency enforce the nation’s environmental laws. I'm well aware of the difficul-
ties that Federal regulatory agencies face in balancing Congress’ intent in passing
a law and the need for some latitude of enforcement. I look forward to hearing the
comments of the first panel in that regard.

Later, we’ll hear from Ms. Payne about the recent interactions between her asso-
ciation and EPA regarding risk management plans for anhydrous ammonia retail-
ers. In Illinois, as in other farm States, ammonia has important uses in products
such as agriculture fertilizer, but it is also highly flammable, can form explosive
mixtures, and is a key ingredient in the production of methamphetamines.

My staff and I have met with members of the IFCA. They’re good people, and I
know they understand the need for Federal and State regulations to safeguard the



27

storage of anhydrous ammonia. But I don’t think the IFCA is unreasonable to ex-
pect some kind of certainty and consistency in the way that regulators do their jobs.

I also know that the hard-working civil servants in EPA’s regional offices are
doing their best to follow Congress’ mandates despite limited financial resources and
an Administration that has a less-than-enviable track record on enforcement. The
EPA’s RMP program is an important one that has made millions of people safer all
across the country. We need to make sure that EPA regional offices have the guid-
ance, policies and resources to make this program work in a fair and effective way.

So, I'm interested in learning about what happened in my State. When 90 percent
of the member facilities of the IFCA were found by the EPA to have failed an in-
spection, that doesn’t appear to be a sign of misdeeds, or a disregard of regulations,
but rather a serious breakdown in communications about what the risk manage-
ment program requires. Now, I'm not sure I'd call this an example of regulatory in-
consistency but it certainly suggests that EPA could have done a far better job of
outreach and communication in this case.

So, I look forward to the testimony today and hearing about what we can do to
improve the functioning of our regional offices. Thank you.

Senator INHOFE. Thank you, Senator.

You know, you commented that when 90 percent are found, I
guess, in violation, I would agree with that. There is something se-
riously wrong. It has to be wrong with the system. I know that peo-
ple don’t want to violate, because they know it costs them money
to violate. Quite often there is an attitude in Washington that the
regulated communities are all out there trying to pollute and trying
to do things and, in fact, they are not. But that does show that
there is a serious problem if all 500 of the fertilizer dealers were
found to be out of compliance.

I wonder, going back to the case that we talked about where the
imposition of the excessive—what I consider excessive—or sugges-
tion of them, even though they never came to reality, in that par-
ticular company was there analysis made by the company or re-
ported to you as to how long they could actually stay in business
if they were to have to be paying these fines?

Ms. PAYNE. I would say that for the majority of our fertilizer
dealers less than a week probably. I mean, some of them have mul-
tiple facilities. Some of them are a single family owned business.
It varies. But we could have accomplished probably improved com-
pliance without that threat, and that was one thing that I, in a
meeting with Region V staff, really begged for is, you know, send
us a letter, talk about the areas that we can improve upon, but
there is no need to threaten the $32,500 or criminal imprisonment
if you don’t respond by 10 days, you know, right before Christmas.

I really thought that they agreed with us, but they then pro-
ceeded, which was rather shocking to us and shocking to our fer-
tilizer dealers, because, going on EPA’s word, I had communicated
to them that you will be getting these letters. Please don’t panic.
We are going to be working with you at our upcoming convention
to provide more tips on how to comply with the RMP now that Re-
gion V has finally told us after 7 years what they really want us
to do. We had that commitment from them. So when they sent that
letters anyway—and it was exactly like Senator Obama said, a
complete breakdown in communication that could have been avoid-
ed had they just returned one of my dozen phone calls.

Senator INHOFE. Yes.

Dr. Waterman, you wrote the book called “Bureaucrats, Politics,
and the Environment.” I would ask you the question: does EPA’s
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regional structure provide bureaucrats the opportunity to wield
considerable influence over policy? If so, it this bad?

Dr. WATERMAN. It definitely does. I mean, there is the issue of
primacy, obviously, where the States have a great deal of influence,
but even beyond that it is clear that there are substantial vari-
ations between regions, and, whether you want to characterize it
as bad or inappropriate, it clearly is a problem. I think one of the
factors that explains that problem has been discussed by the first
panel and by people on this panel, as well, which is that EPA has
a goal of national consistency and flexibility. If you think about
that, they are contradictory goals. If you want to have national con-
sistency and flexibility, those two things are going to be running
against each other at some point. So regional administrators and
people in the regional office are trying to deal with this contradic-
tion. I think clearly there has to be more of a national consistency.

Senator INHOFE. I think, though, that what I was really getting
to is the power of an unelected bureaucrat. Now, what we do, we
are the ones who hear the complaints. We have to answer to an
electorate. I know this because I spent 30 years in the real world
dealing with regulators, and I have seen a lot of things happen
where the fear of putting someone out of business is there. It is an
incredible power.

Something you said, Ms. Payne—I wrote it down—you said you
had a response from one of the people in the regional office, “We
can do what we want.”

Ms. PAYNE. Yes. I mean, on the CAFO, when I protested the
CAFOs—and understand, too, we really felt that was wrong. We
didn’t feel like we had the resources to hire attorneys to take on
the Federal Government, to challenge that. My association doesn’t
have the resources, much less these fertilizer dealers have that
kind of resource. Yes, I mean, I was told—I tried to understand it
because I do work with Federal agencies—that it was the least on-
erous tool in the enforcement toolbox. That is where I think maybe
the flexibility factor needs to come in, that there can be other alter-
natives than just you either get this letter or this letter or this let-
ter and that is all we can do.

Senator INHOFE. Mr. Schaeffer, in your testimony you point out
how the inspections for underground tanks has dropped off, accord-
ing to the GAO, and I would ask you if you were equally concerned
back in 1998 when, during the Browner administration, when the
inspections dropped off, although they called it “enforcement discre-
tion” at that time, as opposed to the term that is used now as “en-
vironmental rollback.” Were you concerned back then when that
happened, or did you disagree that it happened?

Mr. SCHAEFFER. First of all, in my testimony I said these prob-
lems weren’t confined to one Administration or another. We have
struggled with this consistency problem for years under different
Administrations, so I want to be very clear about that.

Second, in the Browner administration the issue was not inspec-
tion frequency but whether or not we would be closing small busi-
nesses that didn’t comply with the requirement to upgrade tanks
by the 1998 deadline. So I that case I think the concern was that
we would be doing the kind of thing that seems to be the focus of
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criticism at today’s hearing, which is coming down hard on busi-
nesses that basically had no options.

Senator INHOFE. Also perhaps this is my observation, perhaps
not yours, that that was in 1998 right before an election, and that
would involve literally thousands of gas stations and made a lot of
people mad. Was that a consideration, do you think?

Mr. SCHAEFFER. No, I don’t think so. I never heard that at all
at EPA. Any time you are in an even year, you, it is an election
year and people raise that as a motivation.

Senator INHOFE. Yes.

Mr. SCHAEFFER. But I don’t believe it was at all in that case. I
certainly never heard that.

Senator INHOFE. Mr. Paylor, I think you pretty much covered ev-
erything in your suggestions. We will take those suggestions. You
testified to the 45 percent increase over the last 10 years of States
with delegated authority, yet the EPA still has the same amount
of employees, 18,000. Do you think the EPA regional staff should
be reduced?

Mr. PAYLOR. Mr. Chairman, the primary thing that we believe is
that the functions of EPA need to be better coordinated with the
States. We believe there are opportunities to reduce redundancy.
There are some things that EPA regional offices are doing that are
duplicative of the State rules.

Senator INHOFE. Yes.

Mr. PAYLOR. So there is at least an opportunity to redeploy re-
sources in a different way, and that has become more of a concern
for all of the States within the last year because of reduction in
EPA funding, and those reductions translate in the reduction from
the States without a reduction in the expectations of the States.

Senator INHOFE. Well, what we are talking about and the pur-
pose of this hearing is to get some uniformity. Let me just assure
you this isn’t one of these eating, meeting, and retreating type of
situations. We are going to take these recommendations. We are
going to watch the performance of not just Region V but all the re-
gions to look for that uniformity and that fairness, a sense of fair-
ness, and the recognition that there are people out there that are
working hard, taking risks, and paying for all this stuff up here,
and they’ve got to be considered in a more thoughtful way.

Is there anything that any of you are just dying to say before we
close this thing? Let’s start with you, Mr. Schaeffer?

Mr. SCHAEFFER. No. I thank you for the opportunity to testify.

Maybe one last thing, which is on the matter of consent decrees
and whether they were required. My understanding was ultimately
they weren’t in the Region V situation. If I am wrong about that,
then I would like to know.

Senator INHOFE. All right.

Dr. WATERMAN.

Dr. WATERMAN. Yes.

Senator INHOFE. Now, I have never seen a professor that didn’t
want one last shot.

Dr. WATERMAN. We are known for talking a lot.

I think when the laws were originally passed that much more of
the activity was perceived as occurring at the national level instead
of the regional offices were seen as a way of representing. With the
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Reagan administration and onward we have seen more movement
toward the States, so it may be time to rethink the role of the re-
gional offices, themselves. I mean, do we really need to have so
much autonomy in the regional offices? Do we really need to have
ten regional offices?

If most of the activity is occurring in States and not at the na-
tional level, and essentially the national level is oftentimes a
watchdog on the States, we may just want to go back and think
about whether or not the regional offices are still a valid means of
operating today. I know that is kind of a bold proposal, but, you
know, this was created in 1970, EPA, so we might just want to look
at it and see whether those make sense any more.

Senator INHOFE. I think that is fairly reasonably. I have always
said—and I would ask if you agree with this generally in concept—
that, having served as the mayor of a major city, which is the hard-
est job in America, and served in the State Legislature, then served
up here, it appears to me that the closer you are to the people, the
more responsive you are, and I think the more thoughtful you are
and effective you are, cost effective.

Do you agree with that?

Dr. WATERMAN. Absolutely.

Senator INHOFE. You know, in Tulsa, Oklahoma, when I was
mayor, if they didn’t like the trash system it ended up in my front
yard. That got my attention.

Dr. WATERMAN. I mean, what we have seen is a movement much
more toward the local level in terms of enforcement and in terms
of the way that EPA operates. So kind of the regional offices are
now stuck in the middle. You have got the States on the local level,
you have got the national office that is kind of overseeing every-
thing, you have the regional offices in the middle, and I think origi-
nally they were kind of perceived as more along the local level.

Senator INHOFE. Yes.

Dr. WATERMAN. So now they’ve kind of become this intermediary
between the States and the national office, and, as we have heard,
there is no coordination and communication, so it just creates a tre-
mendous amount of uncertainty and confusion.

I agree with what Senator Obama said, that most of the people
who work in EPA are hard working, they try to do their job. There
are some people who obviously step over the line and don’t do their
job appropriately, and that is why we are here today talking about
this situation with Region V. But I think one of the problems is
that even if you are a hard working person working in a region and
you don’t have proper coordination, quite honestly what is hap-
pening in Region VIII isn’t going to be what is happening in Region
II. Even if people think they are doing the same job, you don’t have
the coordination. The staff aren’t talking to each other, even if the
regional administrators are.

I think this structure, itself, may be a problem.

Senator INHOFE. You know, it is not unique to the EPA. I agree
with Senator Obama, too. There are literally thousands of people
really dedicated in public service that are out there working. One
of my occupations in the past was aviation. I can remember with
the FAA that 98 percent of the inspectors they have in the field are
people who are really there to serve and really there to help and



31

look after safety and try to assist people in a very competitive
world. However, that 1 or 2 percent of the others, you have to step
iIﬁ and correct it because some people can’t handle power. I believe
that.

Dr. WATERMAN. And you are never going to have national con-
sistency as long as you separate things up this way.

Senator INHOFE. Yes.

Dr. WATERMAN. If you want flexibility, the States can provide
that. The States can provide how they want to enforce the law, and
that is a more appropriate method in terms of saying, “OK, this
State here wants to be very aggressive in enforcing the law, this
State here wants to work in a different way.” Citizens can have an
impact in terms of how they vote on that. But this regional struc-
ture, again, just kind of puts a middle layer in there that seems
to be creating a lot of confusion within the Agency and obviously
here today.

Senator INHOFE. I am going to read your book.

Ms. Payne, any last thoughts?

Ms. PAYNE. I really appreciate, Mr. Chairman, having the last
word on this. I wanted to answer Mr. Schaeffer’s question on the
consent agreements. We would have had consent agreements,
again, had it not been for your inquiry. Region V reissued certifi-
cates of compliance which our members have to sign under threat
of perjury that they are in full compliance with the RMP—and
these are due by July 1st and they have a great deal of heartburn
about signing that document because they still don’t know exactly
what Region V wants from them on some of these alleged viola-
tions. So we are the only State in the country that has to sign a
certificate of compliance for the RMP. I just wanted to make each
of you aware of that.

On the Wabash Valley case, if I may, that is an Illinois-based co-
operative, as well. It has been kind of a rough year in Illinois this
year. That was a spray drift incident. The Illinois Department of
Agriculture has the authority under FIFRA to take authority to
issue penalties for spray drift violations, which they did in this sit-
uation. Five years later, Region V pursued this—and the important
thing is that this is a criminal case. Despite what people might
think, this is the first time in our industry that criminal charges
have ever been filed against an agricultural retailer or its employ-
ees. Criminal.

I mean, they wanted to put these pesticide applicators in jail for
supposedly maybe sitting in the fertilizer shop that day and decid-
ing, “Let’s go take the spray rig out and let’s really try to hurt
somebody.” I mean, that is not what happened in this case. In a
month from now I am going to be out here with Wabash Valley
Service Company because they won a national environmental re-
spect award from our industry, who only issues six of those a year,
of all the retailers in the country, because that is the kind of good
company they are.

Senator INHOFE. Out of how many retailers is that?

Ms. PAYNE. In the country?

Senator INHOFE. Yes.

Ms. PAYNE. I think 5,000 to 6,000.

Senator INHOFE. So they would be one of six?
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Ms. PAYNE. Yes. So, I mean, I just feel like they haven’t been
portrayed fairly here. The manager of that company is not going
to let his guys with 20 years of employment history, very good gen-
tlemen—I know both of them—go to jail for this. And the judge
completely agreed.

Senator INHOFE. Yes.

Ms. PAYNE. So, I mean, they didn’t have the grounds to try to
prove that these people set out with some kind of evil intent to
harm someone. We have spray drift violations periodically. Illinois
is a windy State and we have a compressed planting season. It can
happen. But our Department of Agriculture steps in and penalizes
spray drift violations. That happened and it should have been set-
tled. That is why we were so shocked by the U.S. EPA filing crimi-
nal charges. It is not a common thing. It is the only time it has
ever happened.

Senator INHOFE. Thank you, Ms. Payne.

Ms. PAYNE. Thank you.

Senator INHOFE. I want to thank each of the members for being
here today.

We are adjourned.

[Whereupon, at 11 o’clock a.m., the committee was adjourned.]

[Additional statements submitted for the record follow.]

STATEMENT OF GRANT NAKAYAMA, ASSISTANT ADMINISTRATOR, OFFICE OF ENFORCE-
MENT AND COMPLIANCE ASSURANCE AND DONALD WELSH, REGIONAL ADMINIS-
TRATOR REGION III, U.S. ENVIRONMENTAL PROTECTION AGENCY

Good morning Mr. Chairman and members of the committee. I am Grant
Nakayama, Assistant Administrator for Enforcement and Compliance Assurance,
U.S. Environmental Protection Agency (EPA). I am joined by Donald Welsh, Re-
gional Administrator for Region III. I appreciate the opportunity to discuss with you
how EPA meets the challenge of ensuring consistent implementation of Federal en-
vironmental laws and regulations.

SCOPE OF THE CHALLENGE

The United States encompasses a wide range of geographies, climates, and eco-
nomic conditions, with a wide array of industries, agricultural enterprises, and com-
mercial and Governmental entities. EPA’s mission is to protect both human health
and the natural environment across this varied landscape.

It is not a simple task. EPA must accomplish these protections by implementing
28 different environmental programs contained in eleven separate environmental
laws, each statute with its own mechanisms for achieving its goals. In addition, be-
cause most of these laws allow EPA to authorize States and tribes to carry out the
statutory ensuring the effectiveness of the State and tribal programs.

The Agency has responded to this complex situation by developing fundamental
principles, a framework of management systems, and a range of policies that pro-
vide nationwide consistency in environmental and human health protections. Within
this structure, Regions, States and tribes are actively engaged in both the planning
and the implementation of EPA’s programs. A critical strength of this system is the
balance and flexibility that has been built in to accommodate, as appropriate, the
inevitable variations in environmental, economic and other circumstances that arise.

Let me be clear, flexibility is not an excuse for disparity. EPA does not condone
enforcement activity that is arbitrary, that results in vastly different responses de-
pending upon the location as opposed to the nature of the violation, or that springs
from animosity toward a business, sector or individual. Disparity of this type is
counterproductive, and does not lead to increased compliance or a level playing field
for regulated entities.

While individual cases are composed of specific facts and circumstances, dif-
ferences in enforcement responses do not necessarily equate to disparities. After tak-
ing these case-specific factors into account, what may appear to be a disparity in
EPA’s response to a violation may, in fact, simply reflect those facts and cir-
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cumstances. Managed flexibility allows EPA to maintain consistency while accom-
modating case-specific differences, as may be appropriate.

EPA’s Strategic Plan, developed in accordance with the Government Performance
and Results Act of 1993, is the foundation used by EPA managers nationwide to de-
termine the highest priority environmental issues that the Agency must address.
Developed by EPA after input from stakeholders, it articulates measurable goals
and objectives against which the Agency’s performance is measured, and describes
the means and strategies that will be used to achieve results. Routine measurement
of the progress being made under each goal enables the Agency to identify and
make any needed adjustments to achieve better results.

Our Plan is built around five annual goals, centered on the themes of clean air
and global climate change; clean and safe water; land preservation and restoration;
healthy communities and ecosystems; and compliance and environmental steward-
ship. It discusses the strategies that the Agency applies across the five goals, in
areas such as science, human capital, innovation, information, homeland security,
partnerships, and economic and policy analysis. The Office of Enforcement and Com-
pliance Assurance (OECA) supplements the Strategic Plan’s goals with National En-
forcement and Compliance Priorities.

The key mechanism for implementing EPA’s Strategic Plan is the National Pro-
gram Managers Guidance and Annual Commitment System, administered Agency-
wide by EPA’s Chief Financial Officer. It orients all of EPA’s activities to meet a
single set of strategic goals and objectives. The Guidance and Commitment System
contains solid waste, toxics and pesticides and enforcement and compliance assur-
ance), effectively governing the activities of 95 percent of EPA’s personnel. Within
the system, EPA programs make detailed commitments to conduct certain activities
over a three-year time frame (e.g., fiscal years 2005-2007). For the enforcement and
compliance assurance program, there are commitments to undertake activities such
as the number and type of inspections that each EPA Regional office will perform.
These activities are reviewed twice each year by Headquarters.

CONSISTENCY: THE REGIONS

Most EPA programs are carried out through ten Regional offices, with Head-
quarters responsible for national program oversight and direction. Given the
breadth of environmental issues across the country, EPA must balance both na-
tional consistency and Regional flexibility in program implementation.

With respect to specific enforcement cases, the Regions conduct inspections, make
initial compliance determinations and provide compliance assistance. EPA’s Re-
gional offices function as specialists on the environmental concerns within their ju-
risdictions; their strength is in supporting the national programs while tailoring
their expertise and work in response to regional issues. They are also highly effec-
tive in working with their State counterparts to ensure that their work, as appro-
priate, complements State environmental priorities.

The Regions and Headquarters collaborate on policy applicability and

interpretation issues; this collaboration is required on issues of national signifi-
cance. Although the Regions have the authority to conclude most cases independent
of Headquarters, approval by Headquarters is required when settlement terms devi-
ate from policy or when the settlement addresses a precedential legal issue.

EPA Headquarters ensures that national priorities are met and that the Regions
adhere to national program goals, standards, practices and policies. To this end, the
formal mechanism used by Headquarters is the National Program Managers Guid-
ance and Annual Commitment System, as I mentioned earlier. In the Enforcement
and Compliance Assurance program, national consistency is achieved on a less for-
mal, continuous and interactive basis. Along with senior members of my manage-
ment team, I travel to each Region at least once a year to conduct management re-
views.

The Enforcement and Compliance Assurance program employs a host of national
policies and guidance that ensure consistency across the Regions. Statute-specific
policies address compliance monitoring, enforcement responses to violations, pen-
alties and responsibility for cleanup of hazardous waste sites, all of which were cre-
ated to provide consistency across the Regions and Headquarters.

Cross-statutory policies include EPA’s Audit Policy, the Supplemental Environ-
mental Projects Policy, our Small Business Policies, and model administrative or-
ders and judicial consent decrees. EPA’s Audit Policy, for example, encourages com-
panies to implement self-audits for compliance with all environmental laws by
promptly reported and corrected. EPA encourages multi-facility companies to enter
into auditing agreements that provide for the review of corporate-wide compliance,
while providing certainty about liability for self-disclosed and corrected violations.
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EPA also has special compliance incentive programs that reduce or eliminate pen-
alties for small businesses and municipalities that discover, disclose, and correct en-
vironmental violations. In fiscal year 2005, based on the national plan and program
guidance, Region III’s resolved 37 Audit Policy cases involving self-disclosed and cor-
rected violations at 156 facilities. In addition to mitigating 100 percent of the pen-
alty in most cases, each of the companies corrected its violations, and committed to
improve its management procedures to prevent recurrences of the violations.

For several years, EPA’s enforcement program has used National Enforcement
Priorities to achieve some of our most significant environmental and human health
benefits. Three criteria are used in selecting national priorities: there is a pattern
of non-compliance; there is the potential to achieve significant environmental or
human health benefits; and there is an appropriate Federal role in addressing the
problem. The selection process involved input from EPA Headquarters, the Regions,
States and tribes.

Each national priority has an implementation strategy and a national team to
carry out the strategy and accomplish consistent results. Quarterly, a nationally
based Planning Council of senior managers reviews the progress on each strategy
and accommodate any unanticipated developments.

We also maintain national “core” program activities: the day-to-day work of ensur-
ing compliance with the environmental laws. In this context, flexibility actually pro-
vides the enforcement program with the ability to recognize unique or differing cir-
cumstances. As an example, two ordinary actions to enforce failure to install pollu-
tion control equipment, taken in different Regions resulted in markedly different
penalties. Is there necessarily an inconsistency or disparity in treatment? No, a
lower penalty amount may reflect mitigation for supplemental environmentally ben-
eficial projects that a settling party agreed to undertake. It could reflect the fact
that one violator was a small business, whose financial resources are taken into ac-
count in our policies for determining appropriate penalties. There may be exacer-
bating circumstances, such as the severity of the environmental damage caused or
the duration of the violation.

The ultimate goal of our program is to obtain compliance with the environmental
laws of the United States. To achieve this, we use a range of compliance assistance
techniques, from web-based information to workshops and site visits. We actively
engage in compliance monitoring, such as collecting and reviewing compliance infor-
mation reported by facilities, conducting inspections and performing compliance
evaluations. We offer compliance incentives, such as favorable settlements through
EPA’s Audit Policy or its Small Business Policy. And we take enforcement actions.

upon our assessment of the severity of a problem and the technique that is most
likely to achieve the most effective results. New tools and techniques are often pi-
loted on a limited basis before they are employed nationally. In any event, we do
not expect that every Region will address each compliance situation simultaneously
using the same tool. However, our policies and management systems are designed
to ensure a reasonable level of consistency nationwide.

At the Regional level, the importance of consistency as well as the value of flexi-
bility are clear. Consistency is essential to provide fairness to the regulated commu-
nity and citizens, as well as ensure progress toward national goals. Occasionally,
flexibility is necessary to allow us to be responsive to individual States’ needs, as
well as to address issues that are unique to specific geographic areas.

THE NEED FOR FLEXIBILITY

As mentioned, the vast majority of Regional activities are undertaken to achieve
specific national commitments. However, there are circumstances in which the flexi-
bility that was mentioned earlier has been crucial in addressing environmental con-
cerns unique to a Region or State. For example, in dealing with the extraordinary
regional challenge of restoring the Chesapeake Bay, Region III is working closely
with the Commonwealth of Virginia to carry out an Integrated Storm Water Initia-
tive for the Bay. The purpose of this initiative is to accelerate environmental results
in this area by combining several regulatory and voluntary approaches in a targeted
fashion. EPA is recognition tools to promote Low Impact Development to achieve
greater pollutant reductions from the developing areas of the State.

In addition to helping address unique State needs, flexibility is often needed to
address Regional environmental problems. One example of this is the Vinyl Chloride
Project. In order to reduce exposure to a known carcinogen, Region III developed
a region-specific plan to address an environmental problem identified by technical
staff, presented to management and coordinated through Headquarters. Interest in
this project began when observations were made by field inspectors of movement of
this particular pollutant, a known carcinogen, between air, soil and water at facili-
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ties in the Region. Based on these observations, further research was conducted
using environmental, public health, industry and other data to identify the top
chemicals of concern in our Region. Vinyl chloride was identified as one of these
chemicals of concern. The Region next evaluated which industries had the greatest
risk for pollutant transfers and for which non-compliance could be an issue. The
field observations and data analysis were presented to EPA Headquarters. The data
showed that several other Regions were likely to have similar issues with vinyl chlo-
ride. Based on Region IIT’s information, Headquarters selected the Vinyl Chloride
Project as a national pilot that would directly address a recommendation by the
General Accountability Office (GAO) to employ strategic approaches to resource de-
ployment in the compliance and enforcement program. The Project was selected be-
cause it addresses a significant that demonstrates flexibility in sharing resources
across regions, and can achieve measurable reductions in harmful air, water and
hazardous waste pollution.

Region III led this effort, working in conjunction with four other regions, the Na-
tional Enforcement Investigations Center of the Office of Enforcement and Compli-
ance Assurance and our Headquarters Office of Civil Enforcement. To date, EPA
has assessed the multi-media compliance status of more than 80 percent of the
twenty-three PVC facilities nationwide. Inspections conducted under this Project
focus on regulatory compliance and, when appropriate, seek innovative and measur-
able reductions in harmful air, water and hazardous waste pollution. In one case
alone, a settlement has been reached that reduced vinyl chloride emissions by 26
tons. Without the flexibility to develop a Region-specific approach, this project,
which is making significant progress in environmental improvements in reducing
the presence of a known carcinogen, would not have happened.

CONSISTENCY: THE STATES

EPA oversees State implementation of Federal environmental programs through
policy, guidance and effective working relationships between States and EPA Re-
gional offices. The major environmental statutes have a mechanism for authorizing
State implementation of environmental programs. States must demonstrate that
they have the capacity to carry out program implementation. We use joint planning
and priority setting to provide States resource flexibility and to foster use of innova-
tive strategies for and traditional activity measures for managing programs and
measuring results.

With respect to enforcement, EPA is now implementing the State Review Frame-
work, which was developed jointly with the Compliance Committee of the Environ-
mental Council of the States, to ensure consistency both in State environmental en-
forcement program performance and in Regional oversight. It utilizes existing pro-
gram guidance (such as national enforcement response and penalty policies) to
evaluate State performance and help EPA determine the adequacy of a State’s en-
forcement program.

Essentially, the Framework assesses a State’s compliance monitoring, enforce-
ment response and data management using agreed-upon performance metrics. Re-
views are conducted by EPA Regions as cooperative efforts that describe a State’s
strengths and weaknesses under each element and make recommendations with re-
spect to areas needing improvement. An additional element of the review provides
the opportunity to give States credit for innovative approaches to achieving results
in their programs. The Framework includes national tracking of recommendations
for improvement, to ensure that they are timely made.

THE IMPORTANCE OF DATA

Consistency would be extremely difficult to achieve in the complex world of envi-
ronmental protection without sophisticated data systems. EPA has invested heavily
in modernizing its data systems in order to improve our ability to identify compli-
ance problems and trends; help inform our decisions about program direction; en-
hance our ability to monitor results achieved across the EPA Regions; track progress
toward achieving specific commitments; and improve the quality of the data we re-
port to Congress, OMB and the public.

CONCLUSION

Differences in enforcement responses do not necessarily equal enforcement dis-
parities. An enforcement and compliance assurance program that is so rigid that it
fails to acknowledge and allow for the diversity in our Nation’s environmental and
demographic conditions would be counterproductive. EPA’s enforcement program is
designed to produce consistent and fair results that achieve compliance, cure non-
compliance, deter future violations, and benefit human health and the environment.
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We accomplish this through a system of policies, procedures, and plans that achieve
a high degree of national consistency while also allowing a necessary degree of flexi-
bility. EPA remains committed to continuing to improve compliance. If disparities
exist, we are committed to removing them, while retaining the flexibility we need
to address differences.

Thank you for allowing me to appear before you. I would be happy, now, to take
any questions you might have.

RESPONSES BY GRANT NAKAYAMA TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. In the history of the EPA, how many times have criminal charges
been filed against a pesticide applicator? Please break down the cases by year, State
of occurrence, and offer a brief fact summary.

Response. EPA has identified 56 criminal cases against commercial or private pes-
ticide applicators through a search of the criminal enforcement docket and case files.
Summaries of these cases are included in Appendix A. The cases are arranged by
the year in which EPA’s criminal investigation division opened the case. We were
unable to identify all cases charged since the beginning of the program because of
the record retention and destruction policy. While case files were unavailable prior
to 1996, we were able to obtain case information from criminal enforcement data-
bases; news releases and articles; and copies of pre-1996 case files that were re-
tained for reasons unrelated to the case.

Summary of Criminal Cases against Pesticide Applicators:
FY 1982

Bryce Anderson /Randy Zimmerman (Nebraska)

A criminal information was filed charging the defendants with Federal insecticide,
Fungicide, and Rodenticide Act (FIFRA) violations for applying a restricted pesticide
without certification by the Environmental Protection Agency (EPA) as an appli-
cator. Anderson pled guilty and charges against Zimmerman were dropped. The
magistrate sentenced Anderson to a fine of $100. Anderson had been a certified ap-
plicator and let his certification lapse. He had been recertified by EPA prior to sen-
tencing.

FY 1984

A.C. Supply (Wyoming)

The defendant, John Michael Anderson (doing business as A.C. Supply) was pros-
ecuted jointly by the Federal Government and the State of Wyoming for
misapplication of a pesticide. He pled guilty and in November 1984 was sentenced
to a fine of $5,000 and 36 months probation.

FY 1987

Orkin Extermination (Virginia)

The case involved the misapplication of the pesticide Vikane by the company. In
1988, Orkin Exterminating was convicted at trial and was later sentenced to pay
a $500,000 fine and was placed on 24 months probation.

FY 1988

Ronald Rollins (Oregon)

Ronald Rollins used a restricted-use pesticide (Mobay Furadan 4F) in proximity
of a waterfowl nesting area and on fields where waterfowl fed in a wetland area
of the Snake River. In a joint investigation with the U.S. Fish and Wildlife Service
(FWS), a two count information was filed charging the defendant with one count of
illegal use of a registered pesticide, in violation of FIFRA and one count of unlaw-
fully taking migratory birds (Canadian Geese) in violation of the Migratory Bird
Treaty Act. A Federal District Court jury handed down a verdict, which dismissed
one count of violating FIFRA, and convicted Rollins of one count of violating the Mi-
gratory Bird Treaty Act. Rollins was sentenced to one year in jail (with all of the
time suspended) and one year probation.
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FY 1991

Humane Coyote Getters, Inc.

Raymond Hall, doing business as Humane Coyote Getters, Inc. pled guilty fol-
lowing the discovery of numerous dead animals, including red tail hawks, on his
property. Tests conducted indicated the carcasses contained excessive Carbofuran/
Furadan levels. Hall was fined $2,050 and received 36 months probation. The com-
pany was fined $2,375 and received 12 months probation.

Lake Doctors, Inc. (Florida)

Lake Doctors illegally applied pesticides to aquatic areas in the State of Florida.
The company and 14 defendants pled guilty. The company was sentenced in Sep-
tember 2003 to a fine of $100,000 and 60 months probation. The individual defend-
ants were assessed fines ranging from $505 to $20,000. Two defendants received 30
months probation and the rest each received 6 months probation.

FY 1992

Omni Applicators (Arizona)

Omni Applicator, a pesticide aerial applicator, and its President, Mark Stewart,
pled guilty to RCRA and FIFRA violations, including knowing endangerment, trans-
portation of a hazardous waste without a manifest, and misuse of a pesticide. Ste-
vens was sentenced in February 1994 to one year and one day in prison and five
years probation during which time he was not permitted to engage in the pesticide
business. He forfeited to the Government all assets, including two airplanes (esti-
mated cost $60,000) to pay fines and cleanup costs.

Full Circle, Inc. (Washington)

Full Circle, Inc., a wholly-owned subsidiary of Cenex Limited, disposed of the con-
tents of a cement lined containment pond containing pesticides and pesticide rein-
state that contained listed hazardous wastes by spraying it on 100 acres of ground
that they rented from a local farmer. Full Circle also pushed over the sides of the
containment pond and covered them with dirt. The company was charged with three
counts of FIFRA violations: knowing distribution of an unregistered pesticide; know-
ing use of a registered pesticide in a manner inconsistent with its labeling and;
knowing production of a pesticide without registering the pesticide as required. In
June 1995 the company was sentenced to 12 months probation and ordered to pay
a $10,000 fine. The company was further ordered to supply the City of Quincy with
$3,000 worth of chemicals and to report to EPA any impoundment containing pes-
ticides at any Cenex Limited location.

Ronald Heward (Wyoming)

The defendant pled guilty to three counts of unlawful uses of pesticides. In Octo-
ber 1993, he was sentenced to a fine of $30,075 and 12 months probation.

FY 1993

Florida Waterways Management (Florida)

Florida Waterway Management (FWM) operated as an aquatic management com-
pany throughout the State of Florida from 1986. Steve Weinsier, President/owner,
was indicted on 17 counts of violating FIFRA-unlawful use of a registered pesticide.
Weinsier pled guilty to counts 8 through 17. With his plea the Government moved
to dismiss the first seven counts. Weinsier was sentenced to 36 months non-report-
ing probation on each of the 10 counts, to run concurrently. He was assessed a $50
special assessment fee and fined $2,000 on each of the counts he pled guilty to, for
a total fine of $20,000.

Harry Saul Farm (Indiana)

The case was charged after the U.S. FWS reported that the pesticide FURADAN
had been misapplied. The defendant used the pesticide to kill migratory birds that
fed on his minnow farm. Harry Saul pled guilty and paid a $5,000 fine, while an-
other defendant pled guilty and was sentenced to pay a $5,000 fine.

FY 1994

Y. George Roggy (Minnesota)

The defendant, the owner/operator of Fumicon, Inc., was a licensed pesticide ap-
plicator who was under contract with General Mills, Inc. to apply the pesticide
Reldan 4e to stored oats. Instead the defendant applied an unauthorized pesticide,
Dusban 4e to the oats, but billed General Mills for Reldan 4e application. The de-
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fendant was charged with 11 counts of mail fraud, one count of adulteration and
one count of FIFRA misuse of a pesticide. In February 1995, the defendant was sen-
tenced to 12 months probation, 80 hours of community service and a $25 special as-
sessment fee. The defendant appealed his conviction to the Eight Circuit Court of
Appeals. The Appeals Court affirmed his conviction and sentence. The defendant
then applied to the U.S. Supreme Court, for a writ of certiorari. The Supreme Court
denied his petition.

Aquatics Unlimited (Indiana)

Aquatics Unlimited applied a powerful herbicide, Karmex, to hundreds of lakes
and ponds in Indiana. Karmex’s label specifically forbids aquatic use. The company’s
owner, Carl Klene, pled guilty to three counts of mail fraud and one count of misuse
of a pesticide. He received a sentence of $7,950 in fines, 6 months incarceration and
36 months probation.

FY 1995

Lutellis Kilgore & Sons (Ohio)

Kilgore sprayed methyl parathion in over 60 residences, in order to exterminate
pests. Mehtyl parathion is a restricted use pesticide approved only for agricultural
uses. As a result of the spraying, EPA conducted a Superfund emergency removal
at numerous residences in Cleveland at the cost of approximately $20,000. Kilgore
was charged with four counts of violating FIFRA-unauthorized commercial applica-
tion of a restricted use pesticide in a manner inconsistent with its labeling and ille-
gal distribution of a pesticide. He was also charged with making false statements.
Kilgore pled guilty to the four counts of violating FIFRA. In September 1997, Kil-
gore was sentenced to 37 months incarceration, 24 months probation and ordered
to pay $125 in Federal fines.

S & M, Inc. (Arkansas)

Marvin M. Allison was charged with one count of using a pesticide in a manner
inconsistent with its labeling in violation of FIFRA and one count of unlawfully kill-
ing migratory birds under the Migratory Bird and Treaty Act (MBTA). He applied
the pesticide Furadan to his rice crops in order to kill migratory birds. The applica-
tion resulted in the death of several hundred birds. In September 1997, he was sen-
tenced to a $5,000 fine and 24 months probation.

FY 1996

Margaret Stewart (Mississippt)

Margaret Stewart worked at Spray Lady in Clarksdale, MS. She sold the pesticide
Endosulfan in improperly marked containers. Endosulfan is highly toxic to the nerv-
ous system. When Endosulfan is mixed with water it turns a milky white color.
Minnie Lou Rudd of Batesville, MS died after she mistakenly drank from a milk
container purchased from Stewart that contained a mixture of Endosulfan and
water. Stewart was charged with two counts of violating FIFRA; and for knowingly
violating that provision. Stewart pled guilty to the first count and was sentenced
to 12 months incarceration and 12 months probation.

Baird Valley Fish Kill (California)

EPA assisted the FBI in this case in which overspray from the application of the
pesticide Endosulfan by Baha Applicators killed approximately 5,000 fish along a six
mile stretch of a drain which leads to the Colorado River. Rick Tilley, the owner
of Baha Applicators was sentenced in August 1998 to 48 months probation, a $2500
fine and $15,519 in restitution.

Farm Air Services (California)

Farm Air Services aerially applied the pesticide Endosulfan on an alfalfa field ad-
jacent to the drain which flows through the Salton Sea National Wildlife Refuge.
A large fish kill was discovered in the drain and company employees were seen
dumping the contaminated fish at two sites along the New River and Alamo River
in an attempt to cover up the incident. Farm Air Services pled guilty to a felony
of the unlawful discharge of pollutants into the Waters of the United States. The
company was sentenced to 12 months probation, a $2500 fine, and $42,388 in res-
titution. No individuals were prosecuted.
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FY 1997

Reuben Brown (Illinois)

Ruben Brown, an unlicensed exterminator in Chicago, Illinois, sprayed thousands
of homes with Methyl parathion, a restricted use and highly toxic pesticide. Brown
used it as a roach killer. Methyl parathion, when exposed to rain and sun, breaks
down but may last for years in a protected environment, like a home. EPA inspected
hundreds of homes Brown sprayed, to determine if dangerous levels of the pesticide
existed. More than a hundred homes were identified as needing some clean-up,
which involved replacement of walls and other surfaces. Some residents had to be
relocated during the clean-up of their homes. Brown was charged with two FIFRA
counts of misusing a restricted use pesticide. In December 1997, Brown was sen-
tenced to 24 months incarceration and a special assessment fee of $50.

Paul Walls/Dock Eatman (Mississippi)

In July 1997, Paul F. Walls, Sr. was sentenced to 6 years and 6 months in prison
on 45 counts of knowingly spraying methyl parathion without a license and three
counts of illegally distributing methyl parathion in violation of FIFRA. Walls did not
have a license for commercial pesticide application, and he had been ordered to
cease his commercial activities. A co-defendant, Dock Eatman, Sr., also of Moss
Point, received a sentence of 5 years and 3 months for his conviction on 21 counts
of illegal pesticide application.

Oscar Miller (Louisiana)

Several complaints were received regarding the purchase of a roach spray from
Oscar Miller. The complainants had applied the spray in their homes. Samples
taken from the homes revealed the presence of methyl parathion. Miller was
charged with violating FIFRA. The defendant pled guilty to the charges and was
sentenced to 13 months incarceration, 60 months probation and ordered to pay res-
‘gtution in the amount of $61,000 to the U.S. EPA Superfund and pay a victim

1,500.

Emanuel Johnson (Louisiana)

The defendant sold methyl parathion to individuals who were not trained or cer-
tified to us the pesticide. The defendant also sold methyl parathion for the unlawful
purpose of eradicating household insects. The defendant was charged with two
counts of violating FIFRA. The defendant was convicted on both counts and was
sentenced to 24 months incarceration, 12 months supervised probation and ordered
to pay $128,939 in restitution to the U.S. EPA Superfund account and $2,165 to a
victim.

Lee Poole (Louisiana)

Poole was an uncertified pesticide applicator who illegally sprayed methyl
parathion in homes in the Houma area in February 1996, despite two previous en-
forcement actions taken against him by the State of Louisiana for improper and un-
licensed use of methyl parathion. Because of Poole’s actions, the Emergency Re-
sponse Branch of EPA Region VI conducted a $2.1 million emergency clean up of
methyl parathion contaminated homes in the Houma area. Poole was indicted on
one count of violating FIFRA. Poole pled guilty to the charge and was sentenced to
12 months incarceration, 12 months probation, ordered to pay a $200,000 Federal
fine and restitution in the amount of $2,189,175 for the Federal emergency clean
up costs.

Kelly Spraying Services (Tennessee)

Robert E. Kelly, Jr., who operates Kelly Spraying Service in Memphis, Tennessee,
was arrested on a 42-count Federal indictment which alleged that he illegally ap-
plied the pesticide methyl parathion inside homes. The charges alleged that Kelly
purchased at least 280 gallons of methyl parathion in Mississippi between 1992 and
1996. In April, 2004, Kelly was fined $250,000 and received 20 months incarcer-
ation. A second defendant was acquitted of all charges.

Casa Famoso Packing (California)

John F. Clement of McFarland, CA, owner and operator of Casa Famoso Packing,
was charged with violating FIFRA by improperly exposing migrant workers to pes-
ticides. In April 1997, Clement contracted with a labor company to provide field
workers. While the workers were in the field, Clements directed the spraying of the
pesticide Agri-Mycin 17. In violation of the pesticide label not to re-enter the
sprayed area for 12 hours, Clements ordered workers to continue working imme-
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diately after the pesticide was applied. A number of the exposed workers sought
medical attention. In October 1998, Clement pled guilty and was fined $1,000.

Richard Witzke (Michigan)

The defendant was charged with misusing methyl parathion in his house. He was
acquitted following a trial in March 1999.

FY 1998

Trehey Termite and Spraying (Kansas)

The defendant, Daniel Trehey, is the owner and operator of Trehey Termite and
Pest Control in Kansas City, Kansas. Trehey misapplied the restricted use pesticide
Rid-a-Bird to the attic above the third floor of a building occupied by employees of
EPA’s Region VII office in Kansas City. Rid-a-Bird contains Fenthion which is a
highly toxic chemical whose use is prohibited in areas near human habitation. Im-
mediately following the alleged misapplication of the pesticide by the defendant,
several EPA employees became ill and sought medical attention. This forced the en-
tire third floor of the building to be evacuated. Trehey was indicted on one count
of violating FIFRA for misuse of a registered pesticide. In March 1999, Trehey was
sentenced to 12 months probation and ordered to pay a $2,000 Federal fine.

Robert Bell (Louisiana)

Bell sold approximately 62 gallons of methyl parathion to residents of a low-in-
come apartment. Eighty of the approximately 96 units in the apartment complex
tested positive for methyl parathion. Methyl parathion is only legal for use in agri-
cultural fields where sunlight quickly breaks it down into less harmful substances
quantities. Bell was charged with violating FIFRA-distribute or sell or to make
available for use or to use any registered pesticide classified for restricted use. In
April 1999, Bell was sentenced to 24 months probation and ordered to pay a Federal
fine of $171.

Glen Dee Taft (Utah)

Taft was the water master for the Fremont Irrigation Company and part of his
responsibilities include the de-mossing of irrigation ditches. Taft was instructed by
his employer to secure an applicator’s certification to lawfully apply the pesticide.
Taft made about six applications of the pesticide without having obtained the certifi-
cation. While making one of these applications to the Loa Town Ditch, Taft failed
to notify the Road Creek Fish Farm and Road Creek Rod and Gun Clubs that are
adjacent to this ditch. As a result, approximately 44,000 fish were killed at an esti-
mated loss greater than $100,000. Taft was charged with one count of violating
FIFRA-knowing application of a restricted use pesticide not in accordance with its
label. Taft pled guilty to the charges and was sentenced to 6 months incarceration,
24 months probation and ordered to pay a $2,000 Federal fine.

FY 1999

Kerry Pace (Utah)

Investigators for the Utah Department of Natural resources contacted EPA’s
criminal enforcement division regarding the poisoning of four bald eagles with
Temik, a restricted use pesticide. The defendant, Kerry Pace, had put the poison on
deer carcasses in order to kill coyotes on his property. In October 2001, he was
charged with three misdemeanor counts for the Eagle Protection Act, Migratory
Bird Treaty Act, and FIFRA. He received a sentence of $1,000 in criminal fines and
6 months probation

Ray Okelberry (Utah)

A special agent with the U.S. FWS contacted the EPA criminal investigations di-
vision regarding the poisoning of three golden eagles with temik, a registered, re-
stricted use pesticide. Misdemeanor information was filed charging Okelberry with
one count of knowingly possessing and transporting a Golden Eagle carcass in viola-
tion of the Eagle Protection act. In September 2000, he was sentenced to a $75 fine.

Kap Dong Kim (Hawaii),

Kim, the owner of a ginger root farm in Hilo, HI, was sentenced in February 2000
to 4 months in prison and a $5,000 fine and was ordered to pay $6,113 in restitution
after having previously pleaded guilty to illegally using the restricted use pesticide,
nemacur, on his crop in violation of FIFRA. Kim directed workers to apply it on the
crop without following required standards for worker protection, even though
nemacur is prohibited for use on ginger root. One worker was poisoned and had to
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be hospitalized. Kim then deliberately failed to disclose the pesticide application
when questioned by a Government official.

Jaime Rodriguez (California)

Jaime Rodriguez plead guilty to charges resulting from his application of Thimet
20-6, one of the most toxic restricted use pesticides on the market, to his fields. At
least 200 ducks died after ingesting the pesticide. In February 2001, Rodriguez was
sentenced to 12 months probation, a $500 fine and $1000 in restitution.

Delmar Follis (Indiana)

Follis was a landlord who allegedly used Diazinon, an outdoor pesticide, inside
apartments that he owned. The apartments were located in low income/minority
neighborhoods. Charges were filed and the case was ultimately resolved as a pre-
trial diversion in June 1999.

Two Feathers Bison Ranch (Tennessee)

The company pled guilty to illegally applying pesticides resulting in domestic pets
dying. In April 2000, the defendant paid 52,000 in fines and received 24 months pro-
bation.

Pineland Plantation (Georgia)

Defendants pled guilty to misapplying pesticide to kill quail predators. In July
2001, the defendants were fined between $500 and $5000 each.

FY 2000

Pied Piper Pest Control, Inc. (Maryland)

The company discharged pesticides containing cypermethrin into Rock Creek Park
in the District of Columbia and Maryland. The discharge resulted from the com-
pany’s attempt to wash down a pesticide spill in its parking lot by hosing the pes-
ticide into a storm drain, which then discharged into the park. The pesticide killed
thousands of fish along an eight mile stretch of Rock Creek. In July 2003, after

leading guilty to Clean Water Act and FIFRA violations, the company paid a
§15,000 fine and $5,000 each in restitution to the Maryland Dept. of Agriculture
and Montgomery County. An employee of the company served 2 years probation,
plus 6 months home detention.

Gary LeBlanc and Paul Vidrine (Louisiana)

The two defendants pled guilty to one count of FIFRA and one count of the Migra-
tory Bird Treaty Act after using the restricted use pesticide Furadan on pieces of
fish for the purpose of killing vermin that were disturbing their crawfish traps. In
the process of attempting to kill the vermin, they killed at least 12 Federally pro-
‘kc)ected migratory birds. In July 2000, each received a $700 fine and 12 months pro-

ation.

FY 2001

Wabash Valley Services (Illinois)

In 2005, Wabash Valley Service Co. (Wabash) and two employees were criminally
charged with violating FIFRA by allegedly mis-applying two restricted use pes-
ticides on a farm field in Illinois in May 2000 that, through the pesticide “drift” from
the farm field, caused harm to an adjacent neighbor, animals and property. The de-
fendants were originally charged with failing to follow three different labeling pre-
cautions prohibiting application when drift might occur. The court concluded that
the labeling language provided no clear guidance as to how much drift was too
much, the labeling which prohibited “spray drift” did not clearly apply to the appli-
cation method used in this case, and that the labeling which prohibited application
under “windy” conditions was too vague. The court initially found all three labeling
provisions unconstitutionally vague. The court vacated that opinion and the case
was dismissed.

Joseph Howard (Kentucky)

A special agent of the U.S. FWS informed EPA criminal investigations division
that Joseph Howard was under investigation by the Kentucky Department of Fish
and Wildlife for using Carbofuran to poison owls and hawks that were killing his
fighting chickens. He pled guilty and was fined $3,500 and 12 months probation.

Nelson County Bird Poisoning (Kentucky)

A special agent of the U.S. FWS informed EPA criminal investigations division
agents that over forty animals, including migratory birds and Red-Tailed Hawks



42

had been killed by Furadan, a restricted use pesticide whose use in poisoning any
type of animal violated FIFRA. Joseph LaFollette pled guilty to a $2,500 fine, 30
days home detention, and 12 months probation.

Donald Ray Keel (Tennessee)

The defendant baited animal carcasses with Temix and killed several protected
species under the Migratory Bird Protection Act, including Red-Tailed Hawks. He
was convicted following trial, and in August 2003 was sentenced to a $1,000 fine,
7 months incarceration, and 12 months probation.

FY 2002

Menifee County Kill (Kentucky)

Darce Lee Hudson pled guilty to killing a dog and vulture with Furadan, which
he was using to kill predators of his fighting chickens. In February 2003, Hudson
pled guilty to one count of unlawfully taking a migratory bird and one count of
knowingly using a restricted-use pesticide in a manner inconsistent with its label.
He paid a criminal fine of $1,000.

Albert Doege (Kansas)

Allegations were made that a certified pesticide applicator was misusing a re-
stricted-use pesticide (Thimet) as a poison, resulting in the poisoning of several
neighborhood dogs. In March 2005, Doege paid restitution in the amount of $1,977.

Aldicarb Misuse (Texas)

Charles and Paul Hajovsky pled guilty to the unlawful application of the toxic re-
stricted sue pesticide Aldecarb. Corn saturated with the Aldecarb was placed in a
freshly planted cornfield in order to kill and or drive away feral hogs which had de-
stroyed previous crops. Each defendant paid $1,000 in fines and restitution.

Bald Eagles Kill (Nebraska)

Three individuals pled guilty to intentionally lacing animal carcasses with a re-
stricted use pesticide in order to kill coyotes. Each defendant paid $1,000 in fines
and $4,000 in restitution.

Robert Barnes (Indiana)

Charges were brought regarding allegations that people were being exposed to
methyl parathion within homes owned by Robert Barnes. The case was resolved as
a pre-trial diversion

FY 2003

Simpson County Poison (Kentucky)

The U.S. Fish and Wildlife Service received information that Landis Franklin was
illegally using Furadan to bait and poison predators of his cattle on his farm. A
search warrant obtained 38 migratory bird carcasses. In May 2003, Franklin pled
guilty to one count of violating the Migratory Bird Treat Act and one count of vio-
Iating FIFRA. He was sentenced to a $1,250 fine and ordered to pay $10,181 in res-
titution.

Kahn Angus Farm (Georgia)

The State of Georgia and the EPA criminal investigation division investigated
complaints that dead birds were found in a citizen’s yard near Kahn Angus Farm.
A pile of poisoned corn was found on the farm and its owner, Roger Kahn, admitted
to poisoning corn with the pesticide Warbex. Over 3,300 birds died from ingesting
the corn. Two large ponds had to be sampled and remediated and several thousand
pounds of contaminated soil were generated as a result of the cleanup. Roger Kahn,
another individual, and the company all pled guilty to violations of RCRA and the
Migratory Bird Treaty Act. The company paid $95,664 in restitution and a $156,000
fine. Roger Kahn and the other defendant each paid a $15,000, as well as 60 days
home confinement and the performance of 160 hours of community service.

Arnold Sturgill (Virginia)

Landowner Sturgill, who was not a certified pesticide applicator, purchased the
restricted-use pesticide Vydate-L by misrepresenting his authority to purchase it.
He then misapplied the pesticide by “baiting” meat on his property. A significant
number of poisoned animals were found on the property. The case was investigated
jointly by EPA and the U.S. FWS. Sturgill was served with three USFWS notices
(two for the illegal taking of hawks and one for FIFRA misapplication of a pes-
ticide). The defendant paid a total of $1,500 in fines.



43

Springuille Bird Kill (Utah)

EPA’s criminal investigation division was contacted by the U.S. FWS regarding
a kill of about 700 birds along a highway adjacent to Harward Farms. The owner,
L. Jud Harward admitted to putting out “bait” on his property to kill blackbirds.
The pesticide used was identified as Carbofuran. Harward pled guilty to one count
of killing migratory birds (red tailed hawks) and was sentenced to pay a $1,000
criminal fine and $1,000 in restitution.

Henry County Furdan Case (Kentucky)

The Kentucky Fish and Wildlife Agency advised the EPA criminal investigation
division that Gary Pohlman set out venison covered with the pesticide Furdadan
that had killed both domestic animals and Red-Tailed Hawks in violation of both
RCRA and the Migratory Bird Treaty Act. The defendant pled guilty to violating
both statutes and was fined a total of $2,000—$1,500 in Federal fines and $500 in
State fines.

FY 2004

Big Bend Resort California)

The Big Bend Resort is a lessee of the U.S. Bureau of Land Management (BLM).
The defendant, James Colleasure is a part-time resident of Big Bend Resort. He
mixed pesticide with bird seed and spread it on the ground around trailers (leased
from BLM) to stop damage from rabbits. A number of migratory birds were killed
as a result of these actions. In June 2005, Colleasure pled guilty to one FIFRA count
of misapplication of a pesticide. He received one year of probation and was required
to pay $6,715 in restitution to the BLM.

Alfred Craft (Louisiana)

An agent of the U.S. FWS requested assistance from the EPA criminal investiga-
tion division regarding the alleged poisoning of a bald eagle through the use of
TEMAC. Alfred Craft was convicted at trial and was sentenced in February 2006
for violations of the Bald Eagle Protection Act, Migratory Bird Act, FIFRA (unlawful
use of a restricted pesticide) and two counts of witness tampering. He received 12
months on each of the five counts, with the sentences to run concurrently. He also
was assessed $124,000 total in fines and restitution.

Log Creek Properties (Kentucky)

Testing on a dead bald eagle discovered on a section of Log Creek on the Log
Creek Ranch confirmed that it had ingested Carbofuran. In January 2004, a Federal
search warrant recovered more poisoned animals and Furadan in an unlabeled con-
tainer. In May 2004, Log Creek Properties pled guilty to one count of taking a Bald
Eagle illegally. The company paid a $15,000 fine.

Kenneth Schaffer (Missourt)

The defendant, a rice farmer, mixed the pesticide Bidrin with bird seed and
spread it on the levy surrounding his rice crop in order to kill feeding birds. He was
charged under FIFRA (misapplication of a pesticide) and the Migratory Bird Act,
and was fined a total of $4,000.

Question 2. Please estimate the cost the Government invested in all resources ap-
plied to the Wabash Valley prosecution, including but not limited to the costs of in-
vestigation, case evaluation, and trial preparation measured in FTE’s and dollars.

Response. Since the Wabash Valley Service Company case was opened in Feb-
ruary 2001, EPA has invested approximately .5 FTE and $63,700 for activities sup-
porting this case. This includes approximately $61,700 for special agent and re-
gional criminal enforcement counsel payroll costs and $1,000 for associated travel.

Question 3. Please describe the EPA evaluation process a criminal case is sub-
jected to from investigation to the filing of criminal charges.

Response. Headquarters evaluates and monitors criminal investigations through-
out the case process, which includes the following major steps.

Cases start with leads: A lead is opened when an EPA Special Agent learns of
a potentially illegal event or receives information of a potential crime. Generally,
Special Agents gather preliminary information to decide whether further action is
warranted. Leads that clearly do not involve potential Federal environmental crimes
are closed without further action or, if appropriate, may be referred to EPA’s civil
enforcement office or a State for further action.

Leads may evolve into formal investigations: EPA is guided by the 1994 memo-
randum, “The Exercise of Investigative Discretion” in determining whether to open



44

a criminal case and evaluates (1) the presence or threat of significant environmental
harm and (2) culpable conduct.

Case agents have legal and technical support at all stages of the case development
process: In addition to legal analyses by EPA criminal enforcement attorneys, the
Department of Justice (DOJ) provides assistance throughout the criminal investiga-
tive and case development process. Case agents have ongoing discussions with DOJ
prosecutors and EPA criminal enforcement attorneys about the merits of the pro-
posed case. The criminal program also relies on a team of forensic engineers, chem-
ists, biologists and attorneys to help determine whether prosecution is warranted.

The decision to prosecute an alleged environmental crime and the filing of charges
resides with the Department of Justice: If the criminal enforcement program decides
that the evidence is sufficient to prove criminal culpability “beyond a reasonable
doubt,” it will request DOJ to charge defendants. Both the decision to indict and
the choice of statutory charges and number of counts rests with the DOJ.

EPA evaluates a criminal case, through all steps through the following mecha-
nisms: (1) Headquarters reviews new cases; (2) Criminal Investigation Division
(CID) desk officers conduct day-to-day oversight with frequent communication with
field agents; (3) Headquarters monitors case development via interactive online
databases; (4) EPA legal counsel ensure legal sufficiency; (5) field agents report
weekly to Headquarters; and (6) CID’s Assistant Director for Investigations conducts
quarterly case reviews with each field office to ensure that the regional offices are
consistent in their case selection criteria, that cases are chosen in accordance with
guidance and the investigations are proceeding appropriately.

Question 4. EPA Region V interpreted the RMP requirements differently than
other regions across the country. Does the EPA authorize regions to interpret laws
differently in terms of requirements of the regulated community?

Response. EPA does not authorize its regions to interpret the environmental laws
and implementing regulations differently. Region V did not interpret the Risk Man-
agement Plan (RMP) regulations differently. Region V’s interpretation of the RMP
regulations is consistent with national program policy and guidance.

EPA developed and issued numerous guidance documents, including, but not lim-
ited to, program and industry specific Questions and Answers, sector-specific model
RMPs, and general guidance documents pertaining to the Clean Air Act Section
112(r) program. These materials were distributed to regional offices and made avail-
able to the public. In addition, EPA has developed a written RMP enforcement pen-
alty policy, and issued general enforcement and program-specific guidance docu-
ments to the regions. EPA also holds an annual RMP Regional Enforcement meeting
and EPA Headquarters conducts monthly RMP enforcement conference calls with
the regions.

Question 5 What is the EPA doing to ensure that Federal environmental laws are
subject to the same interpretation across the country?

Response. EPA works to ensure that environmental laws and their implementing
regulations are interpreted uniformly nationwide by distributing issue-specific poli-
cies and guidance and conducting training. EPA also holds annual statute-specific
national program managers meetings and monthly program implementation con-
ference calls, in addition to the constant contact that is maintained through the
daily interaction of EPA Headquarters program offices with their Regional counter-
parts.

Question 6. In the last decade, there has been a 45 percent increase in States’
delegated authority yet the EPA has maintained a consistent level of 18,000 employ-
ees. Why does this decrease in EPA responsibility not correspond to a decrease in
EPA regional employees?

Response. The 45 percent increase to States’ delegations does not equate to a 45
percent increase in workload or staffing for States or a decrease in workload or
staffing for EPA. Many of the States were already doing much of the base program
work prior to 1996 before they were delegated. Most of the delegations that occurred
since 1996 have been to augment the basic delegation such as adding a pollutant
or an industry to the base program.

EPA continues to have the responsibility of accelerating our nation’s environ-
mental pace. In a recent Environmental Council of States study, from 1996 to 2003,
State spending on air, water, and waste programs declined from $9.6 billion to $8.5
billion, or 11 percent. With this decreased spending at the State levels, States in-
creasingly have looked to EPA to provide technical or other assistance with dele-
gated programs.

Additionally, targeted projects have increased over the past decade. As the num-
bers of special projects have increased, EPA must devote more regional personnel
and resources to oversight. These earmarks require more oversight and technical as-
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sistance than standard grants since many recipients are unprepared to spend or
manage the funds, and projects generally take several years to complete, requiring
EPA regional resources for an extended period of time.

RESPONSES BY GRANT NAKAYMA TO ADDITIONAL QUESTIONS
FROM SENATOR JEFFORDS

Question 1. This hearing included testimony from a representative of the Illinois
fertilizer and Chemical Association about their interaction with EPA with respect
to risk management plans for anhydrous ammonia retailers. Can you discuss why
EPA Region V decided to focus on Illinois fertilizer retailers?

Response. Illinois fertilizer retailers store anhydrous ammonia. Anhydrous ammo-
nia is released at the greatest frequency and quantity of any reported chemical in
the Emergency Response Notification System database. Anhydrous ammonia’s ex-
tremely hazardous nature was acknowledged when Congress listed it as one the
substances to be specifically regulated under Clean Air Act Section 112(r). Anhy-
drous ammonia can be harmful to individuals who come into contact with it. Acci-
dental releases of the gas can cause injuries to emergency responders, law enforce-
ment personnel, and the general public. Inspections of the agricultural anhydrous
ammonia industrial sector, therefore, fit into the inspection goals of EPA Region V
and the Agency.

In April 2002, EPA Region V looked into partnering with State departments of
agriculture to conduct inspections of anhydrous ammonia facilities. EPA Region V
contacted the State departments of agriculture in the region that had oversight re-
sponsibility for agricultural anhydrous ammonia: The Illinois Department of Agri-
culture expressed an interest in partnering with Region V and conducting federally
enforceable inspections. Almost half of the 1,531 agricultural ammonia facilities in
Region V are located in Illinois. The Region regarded this effort as a pilot program.
If the Illinois Department of Agriculture project proved successful, and if funding
were available in subsequent years, the pilot could be extended to other States.

Question 2. Is theft an issue at these facilities? Are there possible illicit uses of
anhydrous ammonia?

Response. Yes. Anhydrous ammonia is frequently targeted by thieves to use in the
illegal production of methamphetamine. Theft of anhydrous ammonia is a serious
environmental and health concern because it becomes a toxic gas when released to
the environment. The substance can be harmful to individuals who come into con-
tact with it or inhale airborne concentrations of the gas. When unintentionally re-
leased during attempted and actual thefts, the gas can cause injuries to emergency
responders, law enforcement personnel, the public and the criminals themselves.

A March 2000 “Chemical Safety Alert” highlighted the potential environmental
harms posed by the theft of anhydrous ammonia. A review of the Emergency Re-
sponse Notification System database documents 67 reported thefts of anhydrous am-
monia in Region V States from January 1, 2003, to July 18, 2006.

Question 3. What types of compliance assistance does EPA offer? What types of
assistance did the Agency offer or make available in the Illinois example?

Response. EPA’s compliance assistance includes activities, tools or technical as-
sistance that help (1) the regulated community understand and meet its obligations
under environmental laws and regulations; or (2) compliance assistance providers
to aid the regulated community in complying with environmental regulations. Com-
pliance assistance may also help the regulated community find cost-effective ways
to comply with regulations or go “beyond compliance” by pollution prevention, envi-
ronmental management practices and innovative technologies.

The Office of Enforcement and Compliance Assurance (OECA) manages the EPA-
sponsored Compliance Assistance Centers and the National Environmental Compli-
ance Assistance Clearinghouse—a web-based repository of compliance assistance in-
formation. Since 1996, EPA has sponsored partnerships with industry, academic in-
stitutions, environmental groups, and other Federal agencies to launch 14 sector-
specific Compliance Assistance Centers. The Centers offer updates on regulatory de-
velopments, sector-specific regulatory explanations, compliance tools and training, a
place to ask questions and get answers, databases on technologies and techniques,
and pollution prevention tips and ideas.

EPA also has created 33 sector notebooks, which are a series of plain language
books that describe a specific industry and the major environmental regulations
that apply to its activities. EPA has produced several industry-specific and regu-
latory-specific compliance guides such as The Micronutrient Fertilizer Industry:
From Industrial Byproduct to Beneficial Use.
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Other typical activities include developing and distributing regulatory guidance
materials, developing and conducting workshops and training courses, developing
web-based tools, operating telephone “hotlines” and responding to questions from
the regulated community and trade associations. EPA also develops compliance
guides to accompany certain new rules.

For RMP programs, EPA worked with industry groups to develop model pro-
grams. Initially, these model programs were created for ammonia refrigeration, pro-
pane handling, and water treatment operations. In addition, EPA wrote a number
of guides to assist the regulated community in developing, filing and implementing
RMP programs. These materials were available to the regulated community in both
g{)eciiléogngic and hard copy formats in advance of the initial compliance date of June

At the time the Final RMP Rule was published in 1996, Region V conducted out-
reach to industry and trade associations, including making 10 to 15 presentations
on the RMP regulations. In 1998, Region V contracted with a private consultant to
develop and conduct an RMP basic training course for industry, which focused on
the basic requirements of the program. In 1998 and 1999, the contractor and Region
V staff made approximately 15 presentations of the RMP course to industry and the
public. Region V staff also made presentations regarding the RMP program at con-
ferences and meetings throughout the Region at the request of various trade groups.

Question 4. Can you please describe EPA’s interaction with the States during
these types of inspections?

Response. For RMP inspections, of the six Region V States, only Ohio is author-
ized to implement and enforce the Clean Air Act 112(r) program. Therefore, absent
a special program such as the pilot initiated with the Illinois Department of Agri-
culture, there would be no State involvement in these inspections. EPA’s agreement
with the Illinois Department of Agriculture was established, in part, to foster EPA—
State collaboration with respect to agricultural sources.

Illinois Department of Agriculture inspectors completed EPA’s Basic Inspector
Training Course, RMP Program Specific Training, and Health and Safety Training
in order to obtain EPA inspector credentials. For each inspection, the State inspec-
tors obtained a copy of the facility’s process hazard review and compliance audit.
They reviewed operating procedures, offsite consequence analysis, incident inves-
tigations, training given to employees, and the facility’s emergency response plan.
The inspectors documented findings in a format developed by EPA, and prepared
and submitted a written inspection report. The inspectors documented their obser-
vations; they did not determine whether a violation existed. EPA Region V staff re-
viewed the observations and made violation determinations. EPA Region V staff
conducted a quality control review of the initial inspections. The Region discussed
their findings with the Illinois Department of Agriculture to ensure that the Re-
gion’s comments were incorporated in subsequent inspections.

Question 5. Can you discuss the process each region uses to determine its enforce-
ment priorities for a given year?

Response. When setting new priorities, the regions take into account existing na-
tional enforcement and compliance priorities, existing regional priorities, areas
where they are responsible for direct implementation, and grant and work agree-
ments with the States when setting new priorities. All regions consult their State
regulatory partners as part of this process.

Question 6. Did the actions of Region V in this instance deviate from this practice?
Response. No, Region V did not deviate from this practice in this instance.

Question 7. How do you think the Office of Enforcement and Compliance’s incom-
plete and/or inaccurate data on the universe of regulated entities impacts the con-
sisteI})t implementation of Federal environmental laws and regulations across re-
gions?

Response. OECA’s ability to consistently apply Federal environmental laws and
regulations is not dependent upon having a complete knowledge of the regulated
universe. Consistency is a function of having clearly defined and communicated poli-
cies (e.g., enforcement response and penalty policies) that describe the appropriate
range of responses to types of noncompliance, and that set expectations for how to
address individual noncompliance problems and patterns of noncompliance. Com-
plete knowledge of the regulated universe is not necessary to ensure consistent im-
plementation.

Question 8. How do you plan to coordinate with the Office of Environmental Infor-
matiq)n to address the issue of limited knowledge of EPA’s universe of regulated en-
tities?

Response. OECA recognizes and uses the Office of Environmental Information’s
Facility Registry System (FRS) as the official Agency data base that identifies facili-
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ties subject to environmental regulations or of environmental interest, and uses
Agency data standards to integrate information from multiple sources giving a
unique identifier. Using FRS, the overall number of regulated entities is approxi-
mately 1.5 million, and these records are linked with permit or environmental inter-
est records in Permit Compliance System (PCS), Air Facility System (AFS), Re-
source Conservation and Recovery Act Information (RCRAInfo), Integrated Compli-
ance Information System (ICIS), Safe Drinking Water Information System (SDWIS)
and multiple other systems. OECA regularly updates its ICIS and the Integrated
Data for Enforcement Analysis (IDEA) system using FRS data on regulated entities.
As FRS makes system and data changes, OECA will adapt in response.

RESPONES BY GRANT NAKAYAMA TO ADDITIONAL QUESTIONS
FROM SENATOR VOINOVICH

Question 1. Does Region V intend to approve Ohio’s request to transfer the Na-
tional Pollutant Discharge Elimination System for Concentrated Animal Feeding
Op%rations (CAFO) permitting to the Ohio Department of Agriculture? Why or why
not?

It is my understanding that the Ohio Department of Agriculture has been in com-
munication/consultation with Region V while developing this package. Can Region
V make a determination in 6 months or even 3 months?

Response. Ohio has not asked Region V to approve a revision to the Ohio National
Pollutant Discharge Elimination System (NPDES) program to transfer the con-
centrated animal feeding operations (CAFOs) element from the Ohio Environmental
Protection Agency to the Ohio Department of Agriculture. The Region would ap-
prove a revised program that meets the requirements the Clean Water Act and the
Code of Federal Regulations (CFR). Federal regulations allow two or more State
agencies to share NPDES authority and the Act and regulations contemplate EPA
approval of revised programs that meet the applicable requirements.

Region V and EPA’s Office of Water have been providing advice and assistance
to help Ohio revise its program. We anticipate requiring 6 months to make a deci-
sion once Ohio submits a request with appropriate documentation. This period will
include an opportunity for the people of Ohio to comment. It would be difficult to
make a decision in a shorter period of time while giving the people of Ohio a chance
to participate and fulfilling our obligations under the Act.

Question 2. Over the years, EPA has published numerous guidance manuals that
provide valuable information for the industry to consider voluntarily complying. It
is the observation of some that—at times—the guidance documents are treated as
law, though the first page of one such document entitled “Managing Manure Nutri-
ents at Concentrated Animal Feeding Operations December 2004” States “This is a
guidance document and is not a regulation. It does not change or substitute for any
legal requirements the obligations of the regulated community are determined by
the relevant statutes, regulations, or other legally binding requirements. This guid-
ance manual is not a rule, is not legally enforceable, and does not confer legal rights
or impose legal obligations upon any member of the public, EPA, States, or any
other Agency. In the event of a conflict between the discussion in this document and
any statute or regulation this document would not be controlling. The word ‘should’
in this document does not connote a requirement, but does indicate EPA’s strongly
preferred approach to assure effective implementation of legal requirements.”

Has Region V or any region ever used the failure of a State to comply with such
guidance, which is not law, as the basis to reject State proposed standards or in-
formed States that if they do not incorporate such guidance documents and stand-
ards in the development of regulations, that it is likely that the new regulations will
not bg) approved, even if they meet Code of Federal Regulations (CFR) require-
ments?

If, for example, a State like Ohio decides to use a practice approved by the U.S.
Department of Agriculture’s Natural Resources Conservation Service (NRCS), such
as practice standards 633 for application of waste versus EPA’s guidance as outlined
in Appendix L of the “Managing Manure Nutrients at Concentrated Animal Feeding
Operations” Guidance Document, would EPA’s regional office deny the Ohio Depart-
ment of Agriculture package to transfer the National Pollutant Discharge Elimi-
nation System permitting authority from Ohio EPA to the Ohio ODA?

Response. The Region has not rejected State proposed standards that meet Clean
Water Act and CFR requirements. Region V is working with Ohio EPA, Ohio De-
partment of Agriculture, USDA Ohio Natural Resources Conservation Service
(NRCS) and other partners to resolve issues related to the Ohio NRCS Waste Utili-
zation Standard (633) for application of wastes from agricultural livestock oper-
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ations. We would approve a revised Ohio program that meets the requirements of
section 402(b) of the Clean Water Act and 40 CFR part 123.

Question 3. Under EPA’s CAFO rule, what is the definition of “discharge?” Do all
regions share the same definition? How do you interpret this definition to apply to
livestock farms?

Response. EPA’s CAFO rule does not define “discharge.” The Clean Water Act in-
cludes concentrated animal feeding operations (CAFOs) in the definition of the term
“point source.” Section 502(12) defines the term “discharge of a pollutant” to mean
“any addition of any pollutant to navigable waters from any point source.” All EPA
Regions share this definition. EPA’s preamble to its proposed, revised CAFO rule
recognizes that some CAFOs have a higher likelihood of discharging and suggests
that large CAFOs falling into certain categories consider seeking permit coverage.
EPA is seeking comments on the completeness and accuracy of the preamble list of
situations where a discharge may occur.

Question 4a. There is a constant push within the States to be faster in issuing
permit authorizations. Businesses demand the ability to meet changing consumer
demands by making quick modification or changes to their plants and facilities. As-
sociated with this pressure is the desire by business to work within construction
seasons to meet their time frames for completion of projects. Businesses push States
to allow as much construction of new or modified facilities prior to receiving final
permits. Unfortunately, the U.S. EPA has been inconsistent in how much construc-
tion it will allow prior to receiving either a water or air permit for a new facility.
Many States seem to allow significant amounts of construction prior to final
issuance of permits. Meanwhile, in States like Ohio, I understand Region V has
issued letters and taken enforcement actions against facilities that initiated con-
struction prior to receiving final permits. For example, Indiana has a State rule that
allows significant amount of construction prior to receipt of a final air permit. I un-
derstand that when Ohio inquired about that rule the U.S. EPA indicated that they
would not approve another rule like that in another State. The U.S. EPA should
be consistent in the standard it holds States to relative to pre-permit construction
activities. A lack of consistency can put States that are more conservative in what
they will allow at a competitive disadvantage to neighboring States.

Response. The Clean Air Act and implementing regulations for construction per-
mitting set minimum requirements for permitting programs, but do not require that
they all be the same. This preserves State flexibility to tailor programs to meet their
own circumstances, as long as they meet the Clean Air Act minimum requirements.
The minimum requirements assure that proposed changes at sources that could
have an adverse impact on air quality are available for public and Agency review
and are permitted prior to initiation of on-site construction activities. EPA strives
to preserve States’ flexibility, but must assure that minimum requirements are met.

The requirements for allowable pre-construction activity provide flexibility for
minor sources of air pollution, but allow very limited pre-permit construction for
major sources. Within this framework, EPA has worked to assure a consistent ap-
proach to approving State permit requirements. The Indiana rule you discuss is cur-
rently being reviewed by EPA and we will consider consistency as we complete our
analysis and finalize our determination.

Question 4b. All the States should be held to similar requirements when it comes
to public participation in permitting actions. It appears that permits are issued in
some States with almost no public participation while others have more intensive
involvement. If States are simply implementing Federal requirements for public in-
volvement, then those requirements should be clearly identified and enforced across
all regions. Otherwise, States with more involved public participation will be at a
competitive disadvantage because they will have longer permitting processing time
frames.

Response. As noted above, the Act and EPA regulations spell out the minimum
elements of a permitting program. State approaches to public participation need not
be identical, particularly for smaller sources, where the regulations allow for various
approaches that have evolved over many years of State permitting experience.

For example, all States in EPA Region V require full public participation for con-
struction actions that trigger Federal air permitting requirements. EPA is not aware
of any States that exclude all minor actions from public participation. However,
EPA has approved various de minimis emission levels below which minor sources
can be exempt from public participation requirements. When States have estab-
lished public participation threshold levels, EPA analyzes such requirements for
consistency with other States.

EPA has become aware of some concerns with existing State rules that may not
meet minimum requirements for public participation. We agree that this could
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present a consistency issue, and we would take action to ensure that minimum par-
ticipation requirements are met. However, we are still evaluating these concerns.

Question 4c. Continued: Clarity and simplicity of permits should also be con-
sistent. Given that all States should be following the same requirements set forth
in the Clean Air Act, why are States treated differently within the region with re-
gard to length and detail of permits. For example, Title V permits in some States
may be hundreds of pages long while in another State for a similar facility it is not
even a hundred pages. Another example would be permits for ethanol facilities. Per-
mits for an ethanol facility in one State are 60 to 70 pages while—within the same
region—a similar sized facility requires a permit more than 200 pages in length.
The 200-page permit is reviewed by the regional office, and the State is told it is
meeting the minimum required permit content. Why is there a difference?

Response. Title V contains minimum requirements for permit content, which are
required as minimum elements of State programs, and EPA ensures that all State
programs meet these requirements. However, States have flexibility in how they ac-
tually translate these requirements into permit terms, and have, over the years, de-
veloped permitting approaches that are tailored to their specific circumstances and
that their permittees are familiar with. This results in varying permit length, while
still meeting Title V content requirements.

Permit length varies across States for a variety of reasons. Even if Federal re-
quirements are the same for similar facilities, State requirements can vary. States
also have different approaches to permit-writing and permit organization. Some
States may repeat all the State and Federal laws verbatim in the permit, which can
make permits lengthy. Other States may use a citation approach in which the basic
emission limits, monitoring and recordkeeping requirements are identified, but
other details of the regulations are identified through citations to the underlying
regulations. Other States may format their permits differently, using larger print
or more blank space. All of these variations are permissible under Title V provided
they meet the permit content requirements. While we recognize there are reasons
a shorter permit may be desirable, EPA believes it would be inappropriate to force
States to choose one approach simply because it makes the permit shorter.

STATMENT OF JEAN PAYNE, PRESIDENT, ILLINOIS FERTILIZER
AND CHEMICAL ASSOCIATION

Dear Mr. Chairman and members of the committee, my name is Jean Payne. I
am here today on behalf of the Illinois Fertilizer & Chemical Association (IFCA).
IFCA represents and assists the retail agrichemical dealers, who in turn provide ag-
ricultural inputs and application services to the farmers of Illinois. We have over
1,000 members, 700 of which are ag retail locations in Illinois. Agriculture is the
largest industry in our State.

Illinois is a State where regulations governing the storage, handling and applica-
tion of agrichemicals are extensive, more so than in many other States. IFCA sup-
ports the majority of these regulations, in fact our Association drafted and secured
passage of many of these laws to improve the stewardship of the crop input indus-
try. Our regulatory agencies in Illinois actively enforce these regulations and we
work closely with them and with our members to ensure that our industry complies
with over 70 different Federal and State environmental, health, safety and transpor-
tation regulations that affect agrichemical dealers.

Our interaction with the U.S. EPA Region V over the years has been fairly cooper-
ative, even though we do not work with them on a daily basis. That’s because the
majority of the Federal environmental regulations are handed to the State agencies
to enforce, and we do work daily with State agencies in a very open and fair man-
ner. But I am here to share with you a troubling situation that our industry now
finds itself in with Region V U.S. EPA. Our members are suddenly on the receiving
end of an enforcement policy that is not justified in opinion, was not applied uni-
formly, was not well communicated and does not treat industry in a fair or equitable
manner.

THE RMP REGULATION AND ILLINOIS AMMONIA FACILITIES

In 1998, the U.S. EPA promulgated the Clean Air Act Risk Management Plan reg-
ulations that affect agricultural retailers who store anhydrous ammonia as nitrogen
fertilizer. The rule requires our facilities to document the management and safety
of their ammonia systems and to calculate the worst case scenario for the sur-
rounding community if a catastrophic release occurs. To give you an idea of the
scope of the agricultural ammonia industry, Illinois fertilizer dealers take delivery
of, store and apply an average of 500,000 tons of this nitrogen fertilizer each year.



50

Since 1999, when the RMP regulation went into effect, we have safely handled and
applied over 4.2 million tons of anhydrous ammonia with not a single catastrophic
release attributed to non-compliance with the RMP regulations. Many Illinois corn
and wheat growers prefer this form of nitrogen because it can be directly injected
into the root zone and it is the most economical form of nitrogen. Our industry is
very proud of our safety record.

Prior to the compliance date for this regulation, IFCA hosted training sessions
throughout the State to help our members prepare their RMP. We utilized materials
provided by The Fertilizer Institute and Asmark, Inc., a regulatory compliance com-
pany who specializes in ag retail regulations. Back in 1998 when this regulation was
promulgated, the only guidance from the U.S. EPA was provided mostly on their
website. It was somewhat helpful but keep in mind that eight years ago, the major-
ity of our ag retailers did not have access to the Internet due to their rural location.
The only training classes on the RMP regulation sponsored by Region V were class-
es to help people determine IF the regulation affected them. At the time Region V
offered these sessions, the RMP submit computer program was not yet available and
so many of our members did not attend but relied instead on more specific guidance
from TFI, Asmark and IFCA. Our industry already knew that this would affect our
ammonia facilities and so this EPA session would have done little to help us prepare
to comply with this very complex regulation. In our opinion, there was no specific,
hands-on U.S. EPA outreach or training program enacted by Region V for our indus-
try and our State EPA was not commissioned by Region V to act as the State en-
forcement Agency for this rule either. We really were on our own.

In January 1999, IFCA conducted a RMP training session at our IFCA conven-
tion, which was attended by several hundred ag retail managers. Since then, we
have conducted additional courses, almost yearly as part of our annual ammonia
safety training, to review the requirements of this rule and assist our members with
compliance. Again, we had little guidance to go from, only the federal regulation
itself which is not easy to interpret and apply in a practical manner. In addition
to attending IFCA training classes, many of our members utilized the compliance
services of the Asmark Institute to fulfill the requirements of the RMP.

With help from industry groups like TFI and IFCA along with organizations like
the Asmark Institute, our members filed their RMPs and re-filed them again in
2004 as is required by the rule. During the entire time this regulation has been in
effect, we have periodically reminded our dealers of their RMP obligations such as
the three year compliance audit and the need to update the plans if changes are
made at the facility. During all this time, we heard nothing from Region V indi-
cating that we were not keeping up with our compliance obligations.

REGION V & ILLINOIS DEPT OF AG RMP PILOT PROGRAM

It was 4 years after the effective date of this regulation when Region V first ex-
pressed an interest in the RMP program as it relates to agricultural anhydrous am-
monia. Region V approached the Illinois Department of Agriculture in 2003 with a
pilot program in which the U.S. EPA would essentially hire the State of Illinois
Dept of Ag inspectors to check 500 ammonia facilities for compliance with the RMP
rule. Immediately, the Illinois Dept of Ag contacted me to attend to a meeting with
them and Region V to discuss this pilot program. Had the Dept of Ag not informed
me of this meeting, I would not have known of it as Region V did not reach out
to IFCA. But this was the first communication our industry had with Region V on
this program since its enactment in 1999, and so IFCA welcomed their involvement
because we often wondered when or how compliance would be assessed given that
no State Agency had been given oversight of this regulation.

It was important to the Illinois Dept of Ag that IFCA support this pilot program.
In the meeting with IDA and Region V, EPA staff told us that the Dept of Ag in-
spectors would utilize a RMP compliance checklist during their inspections. We had
the opportunity to review the checklist and we submitted comments on the phrasing
of several of the questions. Region V staff informed us that they would use the
checklists to review the facilities? overall compliance with the RMP and if areas of
weakness were discovered, it would allow the Agency and industry to target specific
training to improve these areas. We took them at their word and with that being
the premise of the pilot program, IFCA supported Region V utilizing the services
of our State Dept of Ag to assess compliance with the RMP. After all, we had a lot
invested in the RMP program and we too wanted to know how our members were
doing and what areas may need to be improved. We were also comfortable with the
Dept of Ag inspectors because they interact frequently and professionally with our
dealers and with IFCA.
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We informed our members of this inspection program and urged them to work co-
operatively with the inspectors. We viewed this program as way to establish a closer
relationship with the U.S. EPA on RMP compliance issues. Two years went by and
the inspections proceeded. Per EPA instructions the inspection reports were not pro-
vided to the fertilizer dealers but we had no reason to worry, we thought. There
were no ammonia incidents or blatant violations of the RMP that we knew of or
were told about.

SIGNS OF TROUBLE

IFCA RMP Workshop

In January 2005, at the IFCA convention which is attended by over 1800 people
in our industry, IFCA with the cooperation of the IL Dept of Ag conducted yet an-
other RMP compliance workshop. Approximately 150 fertilizer dealers attended this
training class. The purpose of the workshop was to once again review the RMP re-
quirements and help answer questions about compliance.

A few days after the IFCA convention, Region V staff person Silvia Palomo called
me. She was upset that IFCA and the Dept of Ag had offered this program at our
convention. She said we had no business informing the facilities of the RMP require-
ments and that I should have sought approval from Region V to offer this class. She
also told me that only the U.S. EPA personnel were qualified to teach RMP compli-
ance and no one else. I was actually being scolded for helping our members comply
with a complex regulation, something we had already been doing for seven years
with no help from Region V. I found out later that Ms. Palomo had also called Jim
Larkin, head of the fertilizer bureau at the IL Dept of Ag, with the same message.
Jim and I were in disbelief. After listening to Ms. Palomo’s scolding, I politely told
her thanks for calling but in my opinion industry had every right to help our mem-
bers with compliance since that is one of IFCA?s mission statements. Honestly, I
think she was upset because she didn’t want our members to learn more about the
regulation while the inspections were going on. I believe now that enforcement was
Region V?s objective all along and not outreach and education as they had indicated
to us. This was the first sign of trouble.

Inspections End, Enforcement Begins

In July of 2005, the Dept of Ag told us that they were finished inspecting the fa-
cilities. We heard nothing from Region V. At the request of the Asmark Institute,
I worked to set up a meeting with Mr. Mark Horwitz and Silvia Palomo at Region
V to discuss Asmark’s concerns with an Expedited Settlement Agreement (ESA) that
an agrichemical facility in Michigan had received from Region V for alleged RMP
violations. Asmark was very troubled by the ESA because this facility was their cli-
ent and no one other client in the country who had utilized the Asmark RMP com-
pliance tools had been issued any kind of monetary penalty for non-compliance.

It was while we were discussing our concerns with the Michigan ESA that Region
V staff changed the subject and informed me and Allen Summers of Asmark that
in their opinion, over 90 percent of the 500 Illinois ammonia facilities inspected
were also in violation of the RMP rules, would be formally cited for violations of
the Federal Clean Air Act, would be fined a minimum of $500 per facility and be
required to attend a EPA training course. It was inferred to me that the Agency
was treating the Illinois facilities kindly because they can fine the facilities substan-
tially more or issue ESA?s as was done in the Michigan case.

I have never been more shocked in my professional life. We have had no ammonia
releases in Illinois attributed to non-compliance with RMP regulations. Our ammo-
nia facilities have an enviable safety record considering the hundreds of thousands
of tons of ammonia fertilizer that is stored and applied yearly in Illinois. After six
years of getting no help whatsoever from the U.S. EPA on compliance with this rule,
we thought we would be working with the U.S. EPA to identify areas of uncertainty
in RMP compliance and work to improve them; we were stunned to learn that the
Agency intended to go straight to enforcement and that our fertilizer dealers would
all be on record of being in violation of the Federal Clean Air Act.

While a $500 penalty may not seem like much to some, it is substantial to many
fertilizer dealers who in many cases are family-owned small businesses. To get a
letter from the U.S. EPA that States you are in violation of federal law with pen-
alties up to $32,500 per day if you do not comply with the Agency’s directives is
frightening to our members, especially when they all felt that their RMP inspections
had actually gone quite well. I immediately sent a letter to Mark Horwitz, to the
Acting Director of Region V and to the U.S. EPA headquarters outlining our con-
cerns with this enforcement approach and asking them not to proceed down this
track. This was on July 26, 2005.
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Receiving no immediate reply to my letter, for the remainder of the summer of
2005 I continued to urge the U.S. EPA to sit down with our industry to review the
alleged violations so that we could understand what our members had done so
wrong prior to the violation letters going out. I probably called them or emailed
them on almost a weekly basis requesting this meeting. Finally, in September 2005
Mark Horwitz called me to tell me that they had decided not to issue the $500 per
facility penalties, but that they would require our members to attend a mandatory
training class as well as enter into a Consent Agreement Final Order (CAFO). I
thanked him for dropping the monetary penalties but again requested a meeting to
discuss the alleged violations and the CAFO process. Finally, on November 30, 2005
Region V staff agreed to meet with IFCA and several other industry representatives
who represent the vast majority of ammonia facilities in Illinois. This is now 4
months after the July meeting in which we learned of the enforcement initiative.

At the November 30, 2005 meeting, Region V personnel did review the alleged vio-
lations with us. While we did not agree with the majority of their reasoning for the
violations which were by far mostly paperwork discrepancies, we still felt it was a
very worthwhile meeting. At the meeting Region V agreed to offer one of their man-
datory training classes at the IFCA convention in January 2006. They also agreed
to let our industry submit sample RMP compliance forms that they could use as
training tools and they expressed an interest in allowing us to review their training
program to offer constructive suggestions on how it might be presented so that most
fertilizer dealers would understand the content. Region V told us that the letters
to our members would be phrased in a non-threatening manner and would cite “de-
ficiencies” instead of the word “violation.” We were told that the letters were in the
mailroom already, and would be going out in a few days. I immediately prepared
our members to receive these letters and assured them that IFCA would be working
closely with them to help them respond to the “deficiencies.” In early December
2005, IFCA printed and mailed out 1,500 IFCA convention programs to our mem-
bers and in the program we listed the U.S. EPA RMP Training Session to be held
on January 23, 2006 during the convention. Our members began registering to at-
tend this training session.

Hamson Ag Receives First Letter

When no letters had yet been received by our members by the end of the second
week in December, I called Region V to inquire about the status. My phone calls
were not returned. On December 19, 2005 I received a call from Ronnie Hamson
at Hamson Ag in Dahlgren, IL. Dahlgren in a small community in deep Southern
Illinois. Ronnie is the definition of a small business as he runs the fertilizer plant
with his wife and a handful of employees. He had shut down the facility the week
prior to Christmas so that they could use the company shop to help some members
of their community frame up the walls for an addition to their church. When he
picked up his mail that day, he was shocked. In it was a letter from the U.S. EPA
and it was not non-threatening. Instead, it stated that he had “violated” provisions
of the RMP, would be required to enter into a Consent Agreement and had to re-
spond within 10 days as to which training class he would attend. If he did not reply
to the Agency within 10 days (that would be by December 26, 2005) he would be
subject to $32,500 per day penalties and possible criminal penalties or imprison-
ment. Ronnie said to me “Jean, what have I done wrong?” I thought my Dept of
Ag inspection went fine. I have never received a letter from the U.S. EPA in all my
years at this plant. Am I going to jail? He was sick at heart and I was sick for him.
Again, this was less than 10 days before Christmas.

Ronnie’s inspection was performed on December 7, 2004 so it was over a year be-
fore he received any indication that he was not in full compliance with the RMP,
and yet he had only 10 days during the Christmas holidays to respond or face mone-
tary penalties that would put him out of business. If this is not bad enough, the
RMP class that EPA committed to teach at the IFCA convention was NOT listed
on the letter. Ronnie asked me why the IFCA class was not an option on the letter,
because I had told our members, based on EPA’s verbal commitment on November
30, that it would be. I had no answer for Ronnie but told him I could contact Region
V immediately. His was not the only phone call we received at IFCA. Our phones
began to ring in earnest and the concerns expressed by the dealers were as serious
as Ronnie’s and worse. I wondered how things could have gone so wrong after the
positive meeting we had with Region V on November 30. In sending out these let-
ters, they did not uphold any of the commitments they made to us at that meeting
nor did they extend IFCA the courtesy of informing us ahead of time that they
would not be good to their word.

For nearly all of our dealers, this was the first violation letter they had ever re-
ceived from the U.S. EPA and they are not used to the legal language and stern
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wording in the letters. They were stunned, upset, angry and confused. From the
tone of the letter you would think our entire industry was on the brink of cata-
strophic and on-going ammonia releases. I was very worried that some of our mem-
bers wouldn’t pick up their mail until after Christmas and would miss the 10 day
turn-around and be fined or worse. If nothing else, where was the common sense
on behalf of the Agency?

Immediately, that day on December 19, 2005 I called Mark Horwitz at Region V
to talk to him about these letters, why they were being sent right before Christmas,
to express concern about their enforcement tone and ask why they did not list the
IFCA training class as one of the choices. I got his voice mail stating he would be
out of the office until January. I then reached out to Tom Skinner, the Adminis-
trator of Region V, by email literally begging him to have his staff stop sending the
letters until after Christmas and until after we could address the missing IFCA
training class. Thankfully, he had the Deputy Director call me back the next day
and we got a temporary reprieve. After a few more phone calls with Region V staff
the IFCA training class was added to the list of classes and the U.S. EPA had to
re-send the letters after Christmas with the IFCA class offered as an option for
training.

Keep in mind that our members would also have to enter into Consent Agree-
ments within 90 days, something which troubled me greatly. I felt, as did others
in our industry, that we had legal grounds to challenge the CAFO requirement if
nothing else. Region informed me that CAFOs were “the least onerous tool in their
enforcement toolbox” and that was the best they could do. But I still felt it was not
justified. However, with our small budget IFCA does not have the resources to hire
an attorney to take on the Federal Government. Our members also do not have
these resources. IFCA is a three-person Association and the majority of our mem-
bers are small businesses. As such, it is difficult if not impossible to defend our in-
dustry against the Government in a court of law without bankrupting ourselves.
Therefore, we rely on our good name and our solid reputation to try to work things
out and that is exactly what I did, working often with Tom Skinner and Deputy Di-
rector Bharat Mathur to try to come to some kind of reasonable resolution to this
issue. I have great respect for these two gentlemen and in my conversations with
them, I always felt that they did understand our concerns. Unfortunately, so much
damage had been done by the time they intervened that the perception of the U.S.
EPA by our members was that of a renegade Agency out to shut down their busi-
nesses. In one short year, we went from a cooperative industry/Agency effort to a
complete meltdown of trust and unfortunately a lack of belief by our members in
the U.S. EPA’s ability to ever treat them fairly. It will be hard to undue the damage
and you can sense the on-going frustration of our members in the statements they
have submitted for the committee record.

The Alleged Violations

If all this were not bad enough, the violations cited by the U.S. EPA and listed
in the letters were based on the Agency’s interpretation of the State Dept of Ag re-
ports. The majority of the violations were procedural or paperwork discrepancies at
best; at worst, and in many cases, the violations did not match up with the findings
of the Dept of Ag inspection report. Copies of the inspection reports were not pro-
vided to our members, only a letter listing their violations. Our members who uti-
lized the compliance services of Asmark were cited as well, even though other U.S.
EPA regions have reviewed the Asmark RMP model and found it fully meets the
requirements of the RMP rule. But in Illinois, Region V found it deficient. Where
is the consistency in that? I honestly don’t believe any of our facilities could have
met the expectations of the staff in Region V; the violations cited were vague and
in many cases completely incorrect. I also feel that the IL Dept of Ag was not kept
informed of how their reports were interpreted or utilized. The good name and rep-
utation of Illinois Dept of Agriculture and its inspectors have also been tarnished
by the way Region V managed this pilot program. But what happened was not the
fault of the Department of Agriculture nor does our industry blame them for the
unfortunate role they played in what was supposed to be a cooperative program.

Being found out of compliance with a Federal regulation is one thing, but being
singled out for enforcement is quite another. Region V did not contract with the De-
partment of Ag in any other State to conduct inspections. Ammonia facilities in the
other Region V States of Wisconsin, Minnesota, Indiana, Michigan and Ohio were
not, and have not, been subject to whole-sale inspection or enforcement in this man-
ner by Region V. In Ohio, the State EPA administers the RMP compliance pro-
grams, and in Ohio similar types of RMP deficiencies were treated like this: The
manager got a simple and unthreatening letter asking him to work to improve a
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certain part of the RMP; the Ohio EPA would then follow-up to check his progress.
This is a fair, respectable and cooperative approach that works well.

But because the Illinois dealers and IFCA cooperated with the U.S. EPA and sup-
ported this pilot RMP inspection program in Illinois, we were threatened with mone-
tary penalties, received violation notices, and our dealers would be required to sub-
mit to a Consent Agreement Final Order and be on record as being in violation of
the Clean Air Act. This is how our facilities who filed their RMPs were treated,
while the Agency, in my opinion, made no real effort to locate and inspect facilities
in Illinois that DID NOT file an RMP, they only ordered inspections for facilities
that did their best to comply with this regulation because they know who they were,
thus making them easy to inspect and easy to target for enforcement.

Congress Intervenes

Word of what was going on in Illinois made its way through our industry. Many
of my counterparts and fertilizer dealers in other States observed what was hap-
pening in Illinois with a sense of shock as well as a sense of relief that it wasn’t
them. I felt at the time I had done all I could do as a representative of the industry
to work with the U.S. EPA on a reasonable approach for compliance. We had, after
all, talked them out of the $500 per facility penalties, but certainly many issues re-
mained including the CAFOs.

In late December 2005, I became aware that Senator James Inhofe had made an
inquiry into the issue of Region V enforcement of the RMP and the impact on the
Illinois fertilizer dealers. I believe it was due to the intervention of Senator Inhofe
and his staff that Region V reconsidered the CAFO provision and withdrew this reg-
ulatory enforcement requirement. Instead, they provided our ammonia facility man-
agers with a “Certificate of Compliance” that requires them to certify, under threat
of perjury, that to the best of their reasonable knowledge and belief, they are in
compliance with all provisions of the RMP. While this Certificate is a less threat-
ening enforcement requirement than a CAFO, many of our members still have con-
cerns with signing the Certificates of Compliance because they still do not fully un-
derstand the violations they were cited for nor do they completely understand what
Region V expects them to do to fully satisfy the requirements of the RMP. Again,
it goes back to lack of education, outreach and communication with industry.

I have to share with you, after months of feeling run over by the U.S. EPA it was
very uplifting to know that there was someone in Washington DC who did care
about the agricultural industry and the small business person. I have no doubt that
without Chairman Inhofe’s inquiry into our situation, the Illinois fertilizer dealers
would have been forced into the CAFO process and had a permanent blot on their
otherwise clean compliance records for handling anhydrous ammonia.

IS THE END IN SIGHT?

In March 2006 IFCA requested that Region V extend the compliance date for our
members to complete and return their Certificate of Compliance. We made this re-
quest because otherwise, the requirement falls right in line with the spring planting
and post-emerge spraying season which is the busiest 6 months for our industry.
Given the fact that this RMP pilot program has been going on now for 3 plus years,
extending the compliance date to December 31, 2006 was reasonable in our opinion.
Region V instead extended it to July 1, 2006 which has still caused stress for our
members in that the spray season is still going strong.

SUMMARY

Over time, with substantial effort on our part and by making direct and constant
appeals for nearly a year to Region V staff and management and with the interven-
tion of Katherine English, we were able to avoid monetary penalties and consent
agreements. All the while, our Association, The Fertilizer Institute and the Asmark
Institute have worked diligently to further improve RMP compliance tools for our
industry. No doubt many ammonia dealers in the country will benefit from this un-
fortunate situation in Illinois and will also utilize our improved compliance tools,
but the fact remains that Illinois fertilizer facility managers are still dealing with
the vague instructions given by Region V personnel and are spending days revising
t}ineir RMPs to try to address violations that in most cases never existed in the first
place.

Our Illinois dealers will always be on record in Region V as not meeting the
standards of the RMP when in fact Illinois dealers are in fact among the most re-
sponsive in the country to the mandates of this and other regulations. At times I
blame myself for being so open to this pilot program; had IFCA opposed this process
our Dept of Ag would likely have refused to participate and our ammonia facility
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managers would be going safely about their business as are others in the country
instead of worrying about $32,500 per day possibilities. Situations like this certainly
erode trust in the regulatory process. That is perhaps the MOST unfortunate out-
come of this event.

The greatest flaw in the U.S. EPA’s enforcement program, I believe, is that it is
not uniform, and in many cases the Agency personnel are not familiar with the in-
dustry they are trying to regulate. The RMP is not the only example, there are other
examples I can provide including the U.S. EPA filing criminal charges against an
Illinois pesticide applicator for a spray drift incident. This is the first time that we
know of that the U.S. EPA has filed criminal charges against an ag retailer and
its employees for a pesticide application event. The federal judge in the Southern
Illinois District recently dismissed this case in its entirety but only after our mem-
ber spent a quarter of a million dollars defending their employees from criminal
prosecution in a case that should never have been filed by the U.S. EPA in the first
place. For nearly a year, two hard-working certified pesticide applicators at Wabash
Valley Service Company spent sleepless nights worried about going to federal prison
and wondering how they would support their families. While all of this was going
on with the RMP, it was doubly disconcerting to learn of the Wabash Valley case.
It has not been a good year in Illinois with regard to industry and the U.S. EPA
enforcement initiatives in our State.

Some Agency staff seem to be trained only to respond with enforcement and pen-
alties while industry is begging for outreach, for cooperation, and for clear guidance.
It is not clear to me if the U.S. EPA headquarters is fully aware of what is going
on until industry is forced to go to the top to try to secure fair treatment. Going
to the top is not something we like to do. We prefer to work with staff and the Re-
gions because they are the ones we have the most communication with on many
issues. I will say that when we managed to get the attention of the Region V Ad-
ministrator and Deputy Administrator, they were responsive and easy to talk to. I
have great respect for Tom Skinner and Bharat Mathur as I have known and
worked with both of them for many years, back to the days when they were at the
Illinois EPA. But at the point when they got involved, so many poor decisions had
already been made and executed by their staff that it was difficult even for them
to stop the train of miscommunication and enforcement because the damage had al-
ready been done.

When people outright ignore or violate a regulation or cause injury or harm, en-
forcement is justified and we support its swift application. In our case, we did our
best to comply with a complex regulation, we welcomed the U.S. EPA’s pilot inspec-
tion program and the Illinois fertilizer dealers got severely penalized for our efforts.

We want the industry to be responsive to Government, but we want Government
to be responsive as well. Among all levels of Federal Government it seems that U.S.
EPA Regions are notoriously independent and can initiate enforcement for alleged
violations that other Regions do not consider violations at all. Industry asks only
for the Government to communicate with us in a sensible manner, and to give us
the benefit of the doubt, particularly when our safety record warrants that respect.
We do know what we are doing despite the complexity of the regulations issued by
the Agency.

Thank you for this opportunity today.

STATEMENT RICHARD W. WATERMAN, CHAIR DEPARTMENT OF POLITICAL SCIENCE,
UNIVERSITY OF KENTUCKY

I would like to begin by thanking Senator Inhofe for inviting me to speak before
the Senate Environment and Public Works Committee. I have been asked to testify
regarding regional variations in EPA enforcement, a subject that I have studied in
relationship to the National Pollutant Discharge Elimination System (NPDES). My
testimony will address three basic themes. First, I will examine whether there is
evidence that regional variations exist in EPA water enforcement. Second, I will dis-
cuss the role of EPA Regional Administrators and third I will discuss what I believe
is the legitimate role of elected official in overseeing or controlling the bureaucracy.
I should note that I have examined each of these areas in my research, with, respec-
tively, Susan Hunter of West Virginia University, Robert Wright and Amelia Rouse,
formerly of the University of New Mexico, and B. Dan Wood of Texas A&M Univer-
sity.

The first question is whether there is evidence that regional variations can be
found in the way the Environmental Protection Agency enforces the law. We expect
variations to exist simply because there are vast regional differences in what Susan
Hunter and I called the nature of the “regulatory environment.” As we wrote, “In
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addition to its diverse sources of water and equally, if not more so, diverse sources
of pollution, the United States is a conglomeration of geographical regions with dif-
fering environmental situations and problems. Each region has different geography,
economic basis, population densities, and political pressures.” Thus, considerable
variation is expected in the overall enforcement numbers. In fact, when asked for
and were provided with enforcement data from the EPA NPDES (covering the years
1975-1988) we indeed found wide variations in the number of enforcement actions
from region to region. These variations may have been the result of some of the fac-
tors we described above. When, however, we controlled for a variety of these factors
including the budget for each region, as well as measures of House and Senate over-
sight and court penalties assessed in each region, we still found variations in EPA
inspection activity in 7 out of the 10 regions. Likewise, when we examined EPA re-
ferrals to the Justice Department, a higher level enforcement activity, we still found
variations in four out of the ten regions. Hence, our results provided empirical evi-
dence that regional variations exist, even when we control for other relevant eco-
nomic and political factors. Again, it is important to note that some of this variation
is understandable, given the different circumstances that EPA enforcement per-
sonnel face in each region. We therefore should not expect uniform enforcement
across all regions. But variations do exist.

One reason why they exist could be found in the then operative 1986 NPDES En-
forcement Manual. The manual advised EPA NPDES enforcement personnel that,
“While it would be difficult, but not necessarily effective, to have identical enforce-
ment responses for identical violations in different States, the enforcement should
be directly related to the severity of the violation.” The manual then continued,
“Given the decentralization of authority and responsibility in carrying out the
NPDES program, implementation of the basic EMS principles should produce na-
tional consistency, while still accommodating differences between Regions and
States.” The enforcement manual therefore called for promoting two contradictory
goals: “national consistency” while “accommodating” State and regional differences.
Given this contradictory goal, it is not surprising that many EPA enforcement per-
sonnel, as well as bureaucrats working at the State level who have primacy to en-
force the NPDES permit program, have approached enforcement in substantially
different ways. In some States and regions, where there is more local pressure for
aggressive enforcement, enforcement has reflected these goals. In other States and
regions where there is an expectation that enforcement should be based on a nego-
tiated approach with the regulated industry enforcement has been less aggressive.
Thus, as a result of these differing regulatory expectations, combined with the very
real geographical and other issues I described above, regional variations are bound
to occur. If Congress is committed to limiting such discretion it will have to ensure
that environmental laws are written more specifically so that it limits the potential
for such discretion. More consistent oversight of EPA officials, not merely in Wash-
ington, but throughout the country is appropriate, as well. But it should be recog-
nized that some variations in enforcement will continue to exist, even if all of these
measures are adopted. Congress can reduce the level of regional variations, but it
cannot eliminate them entirely.

Beyond the factors promoting regional variations that I have just described, there
is another important reason for variations in EPA enforcement. To my knowledge
this has been a largely overlooked area in academic studies of the EPA. Scholarly
work tends to focus their attention on the activities of States with primacy or on
the EPA officials in Washington, DC. Yet, most EPA employees operate not in
Washington, but in various regional offices around the country. These regional of-
fices represent a major reason for variations in enforcement. EPA officials that I
spoke to at the Washington or national office, during the Presidencies of both
George H. W. Bush and Bill Clinton, described considerable frustration with the en-
forcement activities of the regional EPA offices. This suggests to me that this is not
a Democratic or a Republican problem, as frustration with regional variations was
expressed during periods when both Democrats and Republicans controlled the
White House, as well as when Democrats and Republicans controlled Congress. Both
parties appear to be interested in a more uniform style of enforcement, even if they
don’t ultimately agree on what that style should be; that is, whether it should re-
flect a strict enforcement approach or a style that emphasizes a greater level of ne-
gotiating with business.

With regard to regional variations one particular appointive position stood out as
the subject of concern. Most memorably, several years ago when I asked one top
Agency official in the EPA Water Office why there was so much variation in enforce-
ment from region to region, I was surprised to be treated to a rather candid and
colorful exposition of how a particular regional administrator was enforcing the law,
not in accordance with the wishes of the then current presidential administration,
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but rather in accord with the desires of the “political culture” of that region. When
I asked for more detail on this point I was informed that some regions are naturally
more aggressive in their enforcement zeal, while others are not. I was told that re-
gional administrators represented one of the last vestiges of the practice of “senato-
rial courtesy” and that often the administrators represented the political viewpoints
of the region rather than national interests.

As a result of this and other discussions with EPA, State enforcement personnel,
and members of environmental groups, I ultimately conducted two surveys with two
of my graduate students from the University of New Mexico. One was a survey of
the attitudes of EPA NPDES personnel, the other of State bureaucrats working for
the New Mexico Environment Department. Among the many questions on our sur-
veys, we asked how much influence do various policy actors have over how your of-
fice enforces the law. We asked bureaucrats to rank these policy actors on a five-
point-scale from “no influence” to “a great deal of influence.” Among EPA officials
regional administrators narrowly ranked first (in terms of their perceived mean
level of influence) with the EPA Administrator ranking second. It should be noted
that they ranked much higher than the Federal courts (third), Congress (fourth), en-
vironmental groups (fifth), public opinion (sixth), and the president (seventh). When
we asked State officials the same question they ranked the New Mexico Governor
first, the State legislature second, the U.S. EPA Administrator third, the U.S. Con-
gress fourth, the New Mexico Finance Committee fifth, and then the Region Six ad-
ministrator sixth. It is not surprising that State officials would rank EPA officials
lower (even though New Mexico does not have primacy over its water program).
What was surprising to us, however, was that Regional Administrators were seen
as having essentially the same level of influence as the EPA Administrator among
EPA enforcement personnel, and that both were seen as having more influence than
either Congress or the president, though a few people did note the obvious point
that the president appoints the EPA Administrator and the Regional Administra-
tors. Among State NMED personnel, however, they were more likely to look to their
State officials and then to the national EPA office for guidance, though regional ad-
ministrators were still seen as exerting considerable influence.

What our results suggest, then, is that particularly among EPA bureaucrats, Re-
gional Administrators are perceived as exerting considerable influence. Given the
obvious frustration expressed by U.S. EPA officials regarding Regional Administra-
tors, it is also clear that this is a point of contention within EPA itself. In particular,
there is a sense that EPA Regional Administrators tend to reflect the viewpoints
of their regional offices and personnel rather than the national office. One EPA offi-
cial in the national office said that Regional Administrators tend to be co-opted by
personnel in their offices, as well as by the political culture of their region. Again,
I want to note that this level of frustration has been expressed to me in conversa-
tions that I had with EPA officials during both Democratic and Republican adminis-
trations.

What then is the solution? As I noted earlier, it is unreasonable to expect enforce-
ment to be precisely the same in each region. There are some valid reasons for re-
gional variations and it would not be appropriate to force a one-size fits all approach
on all regions. We want some flexibility in order to prevent the problem of what two
prominent scholars, Bardach and Kagan, referred to as the problem of “regulatory
unreasonableness,” where regulations that simply do not fit are forced to apply to
businesses simply to promote the goal of uniform enforcement. A stricter enforce-
ment approach may be required in some settings and in some regions, while nego-
tiation may be appropriate in others. These decisions should be based on the exist-
ing regulatory needs of each region (and subject to congressional oversight) rather
than merely the decision of a particular Regional Administrator.

In this process it is clear that elected officials have a legitimate role in overseeing
the bureaucracy. First, while presidents often pay close attention to the qualities of
their national EPA officials, past experience suggests that they are less attentive
to the types of individuals they appoint to the regional EPA offices. This may be
due to the fact that they inherently believe that such officials will follow directives
from US EPA. Since my research suggests this is not the case, the first rec-
ommendation is that presidents should be more attentive when they appoint Re-
gional Administrators. As noted, these ten officials are perceived by EPA officials
to have slightly more influence than the EPA Administrator. Presidents of both par-
ties should be aware of this point when they make these appointments.

Beyond appointments, which is clearly identified in the Constitution as a means
of presidential oversight of the bureaucracy, is it appropriate for elected officials to
have continuing oversight of the bureaucracy? I believe the answer here is yes. In
an extended research agenda that I conducted with B. Dan Wood, we found that
not only can presidents can influence the bureaucracy through the appointments



58

they make, but also that the budget is a powerful means of controlling the bureauc-
racy. We also found that congressional oversight of the EPA exerted some influence,
as well, though the impact was more temporary. In fact, what we refer to as “polit-
ical control of the bureaucracy” can be conceptualized as part of our necessary sys-
tem of checks and balances. While our Constitution is largely silent on the bureau-
cratic State, it is clear that elected officials can and should exert influence over the
bureaucracy. Bureaucrats have a wide array of expertise that should not be ignored,
but elected officials represent the public interest in a different way. They can make
sure that bureaucrats are applying the law fairly and in accordance with the intent
of Congress, as well as representing public opinion. Each is an important attribute.
Thus, while bureaucrats clearly have a legitimate role in enforcing laws as enacted
by Congress, Congress and the president have an equally legitimate right to make
sure that the law is being enforced as intended. Here, of course, there will always
be debate as to what did the law intend and is it being implemented fairly. These
are political questions that will be decided according to the political interests of a
particular time. The fundamental point, however, is that elected officials have a le-
gitimate role in this process and in fact they shirk their responsibility if they do
not act to oversee the bureaucracy’s performance.

In this particular case, given the prominence of Regional Administrators in the
enforcement process, and the existence of regional variations in EPA enforcement
(and it should be noted that these variations exist beyond the NPDES program),
Congress has a legitimate role in determining how much variation should be per-
missible and whether Regional Administrators should be more loyal to the regional
offices in which they serve or the national EPA office.

RESPONSE BY RICHARD W. WATERMAN TO ADDITION QUESTIONS
FROM SENATOR JEFFORDS

Question 1. In 2005 you wrote, “What we can say for sure is that some level of
discretion is required for bureaucrats to perform their jobs. The more technical the
job is, the more discretion they are likely to require.” In your opinion, how does this
assertion apply to EPA’s enforcement regime?

Response. Some level of discretion is indeed required. As I noted in my testimony
it is unreasonable to consider a one-size fits all approach to EPA enforcement. The
problem that I noted was that there is considerable variation in EPA enforcement
at the regional level, particularly with regard to the NPDES program. In work that
I published with Susan Hunter (Enforcing the Law: The Case of the Clean Water
Acts) we empirically examined variations in EPA enforcement. We found that fac-
tors such as the population size of each State, the population density of each State,
the amount of surface water in each State, and sources of non-point pollution—all
factors that are factors related to what we call the “regulatory environment”—ex-
plain a large part of the variation in EPA enforcement (e.g., permits issued, enforce-
ment actions taken). These are factors that explain why we cannot expect consistent
enforcement to occur all the time across all EPA regions. However, even when we
control for these factors (with regard to EPA enforcements) we still found statis-
tically significant variations in the enforcement behavior of three EPA regions (3,
6, and 9). In short, while regulatory environmental factors explain many of the vari-
ations in EPA enforcement, some structural factors also account for variation. This
then leaves us with a normative question. Is this structural variation, evidence of
discretion, acceptable? Again, as I noted in my testimony, when I have spoken to
EPA officials during both Democratic and Republican administrations I have been
told that there is concern with these regional variations in EPA enforcement. Obvi-
ously, during Democratic administrations there is a greater desire for more con-
sistent and vigorous enforcement, while Republican administrations generally favor
a less aggressive regulatory approach. Thus, the answer to how much discretion is
acceptable is a political question. I can only point out that (1) it does exist and (2)
there are genuine reasons why we want some level of EPA bureaucratic discretion
to continue.

Question 2. You discuss in your testimony data gathered between 1975 and 1988
with which you conclude there existed a significant regional variation in EPA en-
forcement on the National Pollutant Discharge Elimination System. Have you ana-
lyzed any data on the subject collected after 1988?

Response. Yes. Susan Hunter and I analyzed data from 1988 to 1994 in our book.
In addition, Amelia Rouse, Robert Wright and I examined survey data which we col-
lected on the EPA NPDES enforcement program from May to September 1994.

Question 3. You mention in your testimony that EPA officials you spoke with dur-
ing the presidencies of George H.W. Bush and Bill Clinton expressed considerable
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frustration with the enforcement activities of the regional EPA offices. Is this anec-
dotal evidence that speaks merely to the dissatisfaction of a few individuals or have
you conducted a systematic survey of EPA employees leading you to conclude that
feelings of frustration with regional enforcement are widespread throughout EPA?

Response. The conversation with individuals from the administration of George H.
W. Bush were preparatory to the writing of Enforcing the Law: The Case of the
Clean Water Acts. Susan Hunter and I were interested in explaining how bureau-
crats themselves perceive the regulatory process. We therefore did a number of
interviews with officials at the EPA (including a visit to the U.S. EPA Water Office),
as well as individuals from the environmental community at large. The results from
this book then led to a second project which I conducted with Amelia Rouse and
Robert Wright. We again interviewed a number of individuals in EPA regional of-
fices as we put together a survey instrument on EPA enforcement. The object here
was to understand how bureaucrats see the political world around them. Our work
was published in two articles in the Journal of Public Administration Research and
Theory as well as in our book Bureaucrats, Politics, and the Environment.

Que{)stion 4. Which enforcement activities have you monitored over the last 18
years?

Response. I have analyzed EPA enforcement in several projects over the past two
decades. My dissertation, which was published in 1989 as Presidential Influence and
the Administrative State included a chapter on EPA. I then examined the EPA air,
water, hazard waste, and pesticide divisions in work published in various journals,
as well as in the book Bureaucratic Dynamics, with my co-author B. Dan Wood.
%ﬁs };chen led to work published with Susan Hunter, Amelia Rouse, and Robert

right.

Question 5. In the past 10 years, how many scholarly books or articles have you
published on the subject of regional variation in EPA enforcement activity? Please
provide citations.

Response. I have examined EPA and its activities extensively throughout my ca-
reer. Many of these deal with regional variations in EPA enforcement, or variations
in enforcement between different organizational units with EPA. My publications in
this area include the following:

Waterman, Richard W. 2005. “The Myth of the Envirocrat.” The Environmental
Forum. 22 (2) March/April 18-23.

Waterman, Richard W., Amelia Rouse, and Robert L. Wright. 2004. Bureaucrats,
Politics, and the Environment. Pittsburgh: University of Pittsburgh Press.

Waterman, Richard W. and Amelia A. Rouse.1999. “The Determinants of the Per-
ceptions of Political Control of the Bureaucracy and the Venues of Influence.” Jour-
nal of Public Administration Research and Theory. 9 (October): 527-569.

Waterman, Richard W., Amelia A. Rouse, and Robert L. Wright. 1998. “The
Venues of Influence: A New Theory of Political Control of the Bureaucracy.” Journal
of Public Administration Research and Theory. 8 (January): 13-38.

Hunter, Susan and Richard W. Waterman. 1996. Enforcing the Law: The Case of
the Clean Water Acts. Armonk, NY: M. E. Sharpe.

Wood, B. Dan and Richard W. Waterman. 1994. Bureaucratic Dynamics: The Role
of Bureaucracy in a Democracy. Boulder, CO: Westview Press.

Wood, B. Dan and Richard W. Waterman. 1993. “The Dynamics of Political-Bu-
reaucratic Adaptation.” American Journal of Political Science. 37 (May): 497-528.

Waterman, Richard W. and B. Dan Wood. 1993. “Policy Monitoring and Policy
Analysis.” Journal of Policy Analysis and Management. 12 (Fall): 685-699.

Hunter, Susan and Richard W. Waterman. 1992. “Determining an Agency’s Regu-
latory Style: How Does the EPA Water Office Enforce the Law?” Western Political
Quarterly. 45 (June): 401-417.

Wood, B. Dan and Richard W. Waterman. 1991. “The Dynamics of Political Con-
trol of the Bureaucracy.” American Political Science Review. 85 (September): 801-
828.

Waterman, Richard W. 1989. Presidential Influence and the Administrative State.
Knoxville: University of Tennessee Press.

Question 6. You wrote in Bureaucratic Dynamics that the bureaucracy has a re-
sponsibility to the American people to provide some bureaucratic resistance in order
to ensure the policy decisions and laws of previous Congresses and administrations
are honored. When you say in your testimony that “some regions are more aggres-
sive in their enforcement while others are not”, do you attribute this zeal to positive
bureaucratic resistance?

Response. It may be. In some cases, as I note above, variations may be the result
of responses to variations in the nature of the regulatory environment in different
States and regions. Obviously, there is a simplistic tendency to blame bureaucrats
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whenever we see variations in enforcement. This should not be the case. We are bet-
ter served when we understand the nature of these variations.

Question 7. You mention in your testimony that an EPA official told you that re-
gional administrators tend to be co-opted by personnel in their offices, as well as
by the political culture of their regions. Was this a singular conversation or have
you conducted extensive research across EPA regions on this subject?

Response. This was a single conversation with top official from the EPA Water
Office at the U.S. EPA. It was, in fact, one of the top EPA officials.

Question 8. In response to follow-up questions, you suggested that the EPA re-
gional “structure itself might be the problem” and that perhaps elimination of the
regional management structure should be considered. You said, “If you want flexi-
bility, the States can provide that.” Which of your published works would lead you
to make this assertion?

Response. There has been a move in recent decades toward greater State enforce-
ment of environmental regulation, with the national EPA acting as the watch dog
when States have primacy. Under this arrangement States must act consistent with
national laws, but they have greater flexibility in terms of how they do so. This
opens the door for variations in enforcement, but there are essentially capped by
EPA oversight. If States are not doing there job then EPA can intervene. In addi-
tion, EPA does spot inspections and enforcements to ensure that States are doing
there job. This system is not perfect, but it does suggest that there now may be
some redundancy in the EPA organizational structure. Regions originally connected
the U.S. EPA to the States. With the States doing more of the job themselves, it
may be time to rethink how the regional structure works. The alternative of cre-
ating yet another layer of bureaucracy at the EPA national level to keep an eye on
the regional EPA bureaucracy is unlikely to work. It will create more bureaucracy
without necessarily creating better bureaucracy. I am merely suggesting that all op-
tions be put on the table. I am not recommending that this option be adopted. I
would not do so without considerable study and a clearer sense of the implications
of this structural reform. But I do think it is worth considering.

Question 9. In your testimony, you refer to a study that you conducted in the
1990s which surveyed US EPA regional employees in New Mexico. How many U.S.
EPA employees did you survey, and does this number represent a statistically viable
sample of all U.S. EPA employees in that year?

Response. We surveyed the universe of EPA NPDES enforcement personnel and
NMED enforcement personnel. The response rates in both cases were in the 30 per-
cent range. Obviously, we would have preferred higher response rates, but the pri-
mary means of doing so (conducting telephone interviews) was not available to us
because many enforcement personnel in EPA regions share the same desk and ano-
nymity therefore could not be protected under these circumstances. Some EPA re-
gional administrators also would not allow us to conduct the survey under these cir-
cumstances. Thus, the survey results must be considered with these limitations in
mind. They do provide a valuable insight into the minds of Federal and State bu-
reaucrats regarding how they see the political world around them. But the survey
results are far from perfect. Clearly with better resources and more cooperation
from central EPA we would love to do a survey again that would allow us to in-
crease the survey response rate.

STATEMENT OF ERIC SCHAEFFER, DIRECTOR ENVIRONMENTAL INTEGRITY PROJECT

Thank you, Mr. Chairman and members of the Senate Environment Committee,
for the opportunity to testify today on the need for greater consistency in enforcing
federal environmental laws. My name is Eric Schaeffer, and I am currently the di-
rector of the Environmental Integrity Project, a nonprofit organization dedicated to
more effective environmental enforcement. Until March of 2002, I was Director of
the U.S. Environmental Protection Agency’s Office of Civil Enforcement, so the topic
of today’s hearing is a familiar one.

EPA has been charged by Congress with enforcing nineteen environmental laws
in fifty States that regulate the discharge of pollution from a wide range of economic
activity. Responsibility for most enforcement activity—including inspections, and the
levying of fines and penalties for violations—has been delegated to State agencies
that also issue and review the federal permits that are supposed to limit pollution
from refineries, power plants, animal feedlots, and thousands of other large sources.

Not surprisingly, in a country as large and diverse as our own, States vary widely
in both the competence and the philosophy that they bring to bear on these impor-
tant responsibilities. In practice, that means that violators can flout federal environ-
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mental law in some States without fear of penalty, or having to worry that their

violations will be detected at all. This divergence between States is the greatest

source of inconsistency in the enforcement of federal law—if we want to provide law

ialbi(hing companies with a level playing field, this problem needs to be addressed
ead on.

The Inspector General and the U.S. General Accounting Office have painstakingly
documented the failure of some States to enforce our environmental laws in a series
of reports issued over the past decade. Their findings are sobering, and worth re-
viewing.

On April 14, 1997, the Inspector General’s review of enforcement of federal haz-
ardous waste laws advised that, “State penalty policies are inconsistent from State
to State,” and pointed out that some State agencies did not bother to recover the
economic benefit that companies realized by ignoring federal hazardous waste laws.
Separate IG reviews in 1999 found that Virginia, “rarely classified violators with se-
rious RCRA violations as ‘Significant Non-Compliers,” while Rhode Island’s Depart-
ment of Environmental Management did not, “(1) issue appropriate and timely en-
forcement actions; (2) ensure that violators complied with enforcement schedules,
and (3) identify significant non-compliance.” In Rhode Island, the IG concluded that
the problems resulted from “a lack of management commitment to enforcement.”

On September 25, 1998, the IG concluded that its audits of air enforcement in
Alaska, Maryland, Massachusetts, New Mexico, Pennsylvania, and Washington had,
“disclosed fundamental weaknesses with State identification and reporting of signifi-
cant violations of the Clean Air Act. This occurred because States either did not
want to report violations or the inspectors were unable to detect them. Numerous
significant air violations went undetected, and many of these were not reported to
EPA.” Where the 6 States identified only 18 significant violators, the Inspector Gen-
eral’s office found 103 in the same fiscal year, after examining only a fraction of
State records.

A similar audit of Idaho’s air enforcement program in 1998 reached similar con-
clusions, finding that the State’s “enforcement actions were not appropriate and
penalties not enough to deter violations; enforcement activities did not result in a
timely return of sources to compliance; inspection procedures did not ensure that
significant violators were identified, and data was not reported accurately.”

The beat goes on. In 2002, the U.S. General Accounting Office found that, “over
one half of the States do not inspect all of the tanks frequently enough to meet the
minimum rate recommended by EPA, at least once every 3 years.” In 2003, the IG
issued a particularly scathing report on Louisiana’s implementation of Federal pro-
grams, finding that the State’s RCRA database contained many errors, and that,
“Louisiana did not know whether facilities were in compliance because self-moni-
toring reports were either not submitted by facilities or could not be located.” Just
last year, the IG documented wide variations in monitoring of Clean Air Act sources
between Texas, New York, North Carolina and Ohio.

To be sure, not all of these reviews have been negative. For example, the IG ap-
plauded the Illinois EPA’s enforcement of hazardous waste laws in a 1999 audit,
and noted efforts by North Carolina to improve Clean Water Act permitting of large
animal feedlots. State attorneys general from New York and a handful of other
States have sometimes shown that they are more than willing than EPA to crack
down on some of the country’s most powerful polluters.

Nor can all the inconsistency in environmental enforcement be charged to States.
The U.S. EPA shares the responsibility for enforcing most federal environmental
statutes, and is the exclusive authority for enforcing a handful of laws, like the
Toxic Substances Control Act, Federal right to know laws that established the
Toxics Release Inventory, and tailpipe standards for cars and trucks in every State
but California. While headquarters determines policy and manages a few key cases,
most federal enforcement is carried out by staff in 10 different regional offices who
report to 10 different Regional Administrators, each separately appointed by the
President. This fragmentation of responsibility has led to significant variations in
regional enforcement, although I think it’s fair to say these differences are not as
dramatic as they are between States.

Like many other problems in Government, inconsistent federal enforcement is
easier to diagnose than it is to cure, and has persisted through various changes in
Administration. As long as responsibility is shared by EPA and State agencies, we
are going to need to tolerate some diverse approaches to environmental enforcement,
which is not necessarily a bad thing. States need room to innovate, and in any case,
divided Government is part of our constitutional framework.

But so is the idea that citizens deserve equal protection under the law, which be-
comes meaningless if polluters can virtually ignore Federal environmental laws in
some parts of the country. Although we will never achieve perfection, we need to
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do ofgrl(]iaest to provide both the regulated industry and the public with a level play-
ing field.

Although there are no silver bullets, there are some actions that could help to im-
prove the consistency of environmental enforcement. Both EPA and State agencies
are understaffed relative to their workload, which means that some of the largest
facilities can go years without ever seeing an inspector. Permit fees provide a source
of revenue that can be more reliable than annual appropriations, and both Congress
anddState legislatures should assess whether these are sufficient to meet program
needs.

Both the IG and the GAO have recommended that major sources of pollution be
required to use State of the art monitoring to track emissions, instead of the inac-
curate accounting still in use at many facilities, which amount to little more than
guesswork. Instead, the U.S. EPA has rolled back emissions monitoring to accommo-
date industry lobbyists, despite having been reprimanded twice for such actions by
the DC Circuit Court of Appeals.

EPA needs to make enforcement expectations clearer for States running Federal
programs. Some States may welcome this clarity; the GAO reported in 2002 that
40 of the States it surveyed would support a Federal mandate to inspect all under-
ground storage tanks periodically, since that could provide the leverage to secure
adequate funding from their State legislatures.

Unfortunately, there is no substitute for regular oversight of State programs, and
this is probably EPA’s toughest job. Nobody likes to be audited, and the Agency will
have to exercise this responsibility with sensitivity and skill. Outstanding efforts
need to be recognized, but the Agency must have enough leverage to step in and
3tf1east temporarily manage enforcement activity where a State’s program is clearly

eficient.

Congress can help by asking the right questions and sending the right signals to
both EPA and State agencies. Unfortunately, I cannot think of a single hearing that
either the Senate or the House has scheduled in the last 10 years to address any
of the repeated concerns that the IG or the GAO have raised about uneven enforce-
ment of Federal environmental laws. Unless I am mistaken, today’s hearing was
prompted by complaints from a trade association that EPA was not polite enough
when offering to waive all penalties, if its member companies would be kind enough
to voluntarily comply with risk management requirements that have assumed par-
ticular importance after 9/11.

Such voluntary programs can be a valuable adjunct to enforcement, and perhaps
EPA was not as tactful as it could have been when describing the terms of the am-
nesty it was offering in exchange for compliance. But if Congress is concerned about
inconsistency, I would respectfully suggest that the biggest problem by far is the
lack of any meaningful environmental enforcement at all in some of the most heav-
ily polluted parts of our country. This shortfall has been thoroughly documented by
the Government’s own auditors over the last decade, and I hope you will give their
work the serious attention it deserves.

RESPONSES BY ERIC SCHAEFFER TO ADDITIONAL QUESTIONS
FROM SENATOR JEFFORDS

Question 1. Can you discuss a few recent examples where a lack of any meaning-
ful EPA enforcement has jeopardized human health and the environment?

Response. The failure to enforce environmental laws leaves the public exposed to
pollution that is both dangerous and illegal. Most obviously, the U.S. EPA’s decision
to stop enforcing Clean Air Act New Source Review rules against some of the na-
tion’s dirtiest power plants mean that these “grandfathered” facilities continue to re-
lease millions of tons of sulfur dioxide, nitrogen oxide, and particulate matter every
year. Companies like Cinergy, which had announced an agreement to clean up its
power plants in December of 2000 to resolve New Source Review violations, aban-
doned that commitment in 2001 when EPA reversed direction. Other companies that
had expressed an interest in settlement decide to litigate instead.

Emissions from coal-fired power plants contribute to acid rain, smog, and fine par-
ticle pollution that EPA estimates contributes to hundreds of thousands of asthma
attacks and more than twenty thousand premature deaths every year. New Federal
standards for reducing exposure to fine particle pollution will help reduce this ap-
palling toll over the next ten years, but enforcement of NSR rules could have helped
reduce needless exposure to these contaminants much earlier.

Millions of Americans live within breathing distance of large petrochemical plants
that every year release large volumes of toxic pollutants like butadiene and benzene,
as a result of accidents, maintenance activity, and plant startup and shutdown. For
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example, the BASF plant in Port Arthur, Texas, released a combined total of
175,000 pounds of butadiene in 2003 during “malfunctions” and related mainte-
nance activities. Both pollutants are known human carcinogens. In theory,
unpermitted emissions during such events are prohibited by law, but in practice, the
law is almost never enforced. The Environmental Integrity Project asked the U.S.
Environmental Protection Agency to investigate a disturbing pattern of “upsets” at
petrochemical plants in Port Arthur in March of 2003.

For the last 5 years, the U.S. EPA has refused to enforce laws that require large
animal feeding operations to account for their air emissions, and to control such pol-
lution where it is significant. Unlike family farms, modern livestock operations
warehouse hundreds of thousands of animals in close quarters, where they can be
a major source of both air and water pollution in rural communities. EPA has
stopped enforcing right-to-know and Clean Air Act laws since 2001, instead opting
to provide the industry with long-term amnesty pending further research and data
collection. This refusal to act means that those unlucky enough to live near these
factory farms will continue to inhale hydrogen sulfide, ammonia, particulate matter,
and other noxious pollutants that ought to be monitored and controlled.

Question 2. Can you discuss an example where an industry-wide enforcement ap-
proach led to positive results for the regulated industry and for the environment?

Almost 8 years ago, the U.S. EPA developed a strategic initiative to target chronic
and serious violations of the Clean Air Act at the Nation’s largest oil refineries. The
strategy identified four types of violations that seemed to have the most significant
impact on human health and the environment: expansion of “grandfathered” units
without New Source Review permits, benzene released illegally from wastewater
treatment, volatile organic compounds off-gassed from valves and flanges, and sulfur
dioxide and other pollutants released from flares at sulfur recovery units and other
operations. The Agency publicized its concern about these violations through En-
forcement Alerts and at industry trade conferences, invited industry representatives
to negotiate consent decrees that would establish an enforceable framework and
schedule for fixing these problems, and made clear that the underlying require-
ments would be enforced.

To date, 85 refineries representing 85 percent of U.S. capacity are operating under
one of these consent decrees, leveraging several billion dollars of investment in
scrubbing, flare recovery systems, and other clean technologies that will greatly re-
duce the pollution that was too long accepted as an inevitable byproduct of the refin-
ing process. The U.S. EPA expects that the consent decrees will eventually eliminate
more than 80,000 tons of nitrogen oxide annually, and 235,000 tons of sulfur dioxide
per year. These investments in cleaner refining have obviously not hurt the indus-
try, which continues to report record profits, but should make a measurable dif-
ference in the quality of the air that people breathe in the neighborhoods around
these plants. The EPA’s refinery initiative is proof of what can be accomplished
when the Agency targets the most serious violations within an industry sector, and
pursues a consistent and determined enforcement strategy.

STATEMENT OF DAVID PAYLOR, EXECUTIVE DIRECTOR, VIRGINIA DEPARTMENT OF
ENVIRONMENTAL QUALITY, OFFICER, ENVIRONMENTAL COUNCIL OF STATES

Thank you, Mr. Chairman, for providing the Environmental Council of the States
(ECOS) the opportunity to present testimony on the interactions between the State
environmental agencies and EPA’s Regional Offices. My name is David Paylor, and
I am the Director of the Virginia Department of Environmental Quality and an offi-
cer in our national association ECOS. Today I am speaking on behalf of the environ-
mental agencies in our member States as well as my own State.

BACKGROUND

The Environmental Council of States is the national non-partisan, non-profit asso-
ciation of State and territorial environmental commissioners. Each State and terri-
tory has some Agency, known by different names in different States, that cor-
responds to the U.S. Environmental Protection Agency. Our members are the offi-
cials who manage and direct the environmental agencies in the States and terri-
tories. They are the State leaders responsible for making certain our nation’s air,
water and natural resources are clean, safe and protected.

States have the challenging job of front-line implementation of our Nation’s envi-
ronmental pollution laws. States have increased their capacity and as environ-
mental protection has become increasingly important to the general public, more
and more responsibilities have been moved to the level of Government best able to
carry them out—State and local Governments—which are best able because they are
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closest to the problems, closest to the people who must solve the problems, and clos-
est to the communities which must live with the solutions.
Today States are responsible for:

e Managing more than 75 percent of all Federally delegated environmental pro-
grams;

e Instituting 95 percent of all environmental enforcement actions;

e Collecting nearly 95 percent of environmental monitoring data; and

o Managing all State lands and resources.

These responsibilities have become even more challenging in the face of severe
budget deficits. About two thirds of the $15 billion States spend annually on envi-
ronment and natural resources originate from non-federal sources.

RELATIONSHIP BETWEEN EPA’S REGIONAL OFFICES AND THE STATES

The State environmental agencies’ primary contact with the U.S. EPA is via one
of the ten Regional Offices. Former members of ECOS, including a former ECOS
President and the former Executive Director of the organization, currently lead five
of these offices. For the most part, State relationships with these offices are good.

Most of the major national environmental programs are delegated to the States,
and we regularly work with the regions on these matters. As part of this delegation,
States negotiate a “Performance Partnership Agreement” or a “State-EPA Memo-
randum of Understanding” with the regional office each year, or in some cases every
few years. This PPA or MOU leads to a grant from which the typical State gets
about 20-33 percent of its operating funds to implement the national programs, such
as the Clean Air Act, the Clean Water Act, and so on.

Another significant contact that States have with the EPA regional offices is re-
ceiving new federal rules to implement. Since 2000, States have received about 40
new rules each year (in air, wastewater, drinking water, waste, etc.) to add to the
already formidable list of environmental responsibilities that the States have.

Yet another significant contact between States and the regional offices is on en-
forcement issues. Enforcement of the environmental laws is a responsibility of the
States to which EPA has delegated the programs. EPA’s role should be to assist the
States when requested and to oversee the efficacy of the States’ programs, and to
assure that there is a “level playing field” of enforcement among all the States and
all the EPA regional offices.

While State relationships with the regional offices are usually good, they have
failed to perform as expected on occasion. ECOS often hears about these problems
from our members, and we can summarize our observations into four areas:

1) Enforcement problems

2) EPA is slow to provide grants to State environmental agencies
3) Difficulties that States and regions have with NPM guidances
4) Failure to reduce regional staff after delegations

1. Consistency in Enforcement Among Regional Offices and Related Issues

In January 2004, the ECOS Compliance Committee outlined its concerns about
inconsistencies among EPA’s regional offices in the Agency’s review of State enforce-
ment and compliance efforts. Among the States’ concerns was the belief that EPA’s
oversight of State enforcement programs was not consistent or predictable from one
region to the next. This dialogue led to the EPA-ECOS “State Review Framework,”
which is a significant commitment of both the Agency and the States to revise the
manner in which EPA reviews State enforcement efforts.

This effort is currently underway and remains an active joint project of ECOS and
EPA. ECOS appreciates Congress’ interest in this subject, but we do not think this
subject is ripe for Congressional action.

However, States continue to have difficulties with EPA inspectors who conduct in-
appropriate actions within delegated States. For example, in Nebraska EPA staff
from the regional office recently showed up at the State environmental Agency to
look through NPDES files for “cases so we can get our enforcement numbers up.”
When the State staff suggested that it needed assistance with basic inspections in
a part of the State, the EPA staff declined to assist.

Recommendation. ECOS recommends that Congress ask the Agency for a joint re-
port from it and the States on progress being made in implementing the State Re-
view Framework, with the report due on March 1, 2007.

2. Grant Problems

States rely on Federal STAG funding—the Categorical Grants and the Infrastruc-
ture Grants—to assist them in implementing the delegated programs. In a typical
State environmental Agency budget, about 25 percent of the income is from Categor-
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ical Grants, but this can vary from a low of about 5 percent to a high of about 50
percent depending on the program and the State. States particularly rely on federal
funds for support of certain parts of their programs.

When EPA fails to provide federal grant funds in a timely manner, States may
find it difficult to operate the programs due to cash flow problems. For example, in
the current fiscal year, Region IV was unable to provide all the STAG grants to Ten-
nessee within the first 3 months of the current Federal fiscal year. Of 12 major
grants, only 3 were awarded within the first 3 months of the fiscal year, even
though the State’s application had been submitted before the new fiscal year began.
EPA took over 6 months to award four of the grants, and one grant has still not
been awarded, as of June 23, 2006. As you might imagine, the lack of timely Federal
funds to operate various delegated programs in air, water, drinking water and waste
puts a significant stress on the cash flow of the State Agency and its ability to oper-
ate these programs.

This is by no means an isolated case. On June 6-7, 2006 States and EPA staff
met to discuss this very issue. The summary report stated: “An issue of great impor-
tance to the workgroup (and the States in general) is grant timeliness. When the
grant cycle suffers delays, it affects the States’ ability to promptly implement the
programs. The group discussed several approaches to resolving this problem, includ-
ing better defining the roles and responsibilities of the State grant managers and
the EPA program managers, allowing flexibility, and promoting consistency across
the regions.” A similar conclusion was present in EPA’s December 23, 2005 memo-
randum entitled “Timely Award of State and Tribal Continuing Environmental Pro-
gram Grants.”

Recommendation. ECOS recommends that Congress instruct the Agency to issue
continuing grants (i.e., the Categorical Grants in the STAG account) to States and
tribes no later than 90 days after the passage of EPA’s budget, and to provide au-
thorization for States and tribes to draw on those accounts at least every 90 days
during the fiscal year.

3. NPM Guidances

As we indicated in the above issue, States negotiate with EPA regional offices
each year on a work plan that leads to the STAG Categorical Grants. These negotia-
tions are very extensive, covering every delegated program that States have taken
from EPA in water, drinking water, waste and air. States rely on “National Program
Manager Guidance” to assure that rules are implemented similarly across the na-
tion.

Unfortunately, the guidances are not always communicated in a clear manner as
they move from EPA headquarters to the Regional offices and to the States. Our
experiences show that interpretations of the guidance that have sometimes led to
confusion about how States should implement the rules.

For example, Oklahoma recently determined that the cooling water discharge
from a facility was exempt from a certain rule. EPA initially agreed with the facility
that asked the Agency’s opinion. However, when the State Agency contacted EPA
to confirm this, the Agency hedged. The result was that it is not clear from the guid-
ance whether the facility is exempt or not.

In another example from the same State, a facility petitioned the State that it
should be treated as two separate facilities under PSD (an air rule). The State tend-
ed to agree, but asked the region to confirm that the interpretation was consistent
with existing EPA guidance on the subject. However, the Agency did not respond
and the State therefore was forced to act unilaterally.

Inconsistencies from State to State occur when (1) EPA does not interpret its
rules in a timely manner, (2) it excessively interprets them, and/or (3) it adds addi-
tional requirements to the rules so as to change them or make them
unimplementable.

4. Size of Staff in Regional Offices

In 1992, EPA conducted a study that determined that about 45 percent of the del-
egated programs had been actually delegated to the States. At that time, EPA had
about 18,000 employees.

By 2002, about 75 percent of the programs had been delegated to the States—
a considerable shift of the workload. However, EPA’s staff was still about 18,000.

During this 10-year period only one new environmental program was created, the
Safe Food Act of 1996.

While we understand that EPA has many responsibilities, many States are un-
sure why the number of staff at the Agency remained the same while the bulk of
the Agency’s responsibilities for implementation of its programs was being handed
to the States. At the same time, States do not have sufficient information to rec-
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ommend to you whether EPA’s regional staff should be reduced, not has ECOS
taken such a position.

Recommendation. ECOS suggests that Congress review the relationship between
the rules and programs delegated to the States from the period 1992 through cur-
rent and the size of the Regional Office staff required to continue other Agency re-
sponsibilities.

RECOMMENDATIONS

In addition to the recommendations listed in our testimony above, ECOS rec-
ommends the following delineation of appropriate roles as an approach to appro-
priate roles:

EP4 HEADQUARTERS EPA REGIONAL OFFICES STATES/TRIBES/LOCALS
*  Advise Congress and the »  Advise EPA Headquarters on Advise EPA on State needs
administration on national regional/State needs and and concerns in national
legislation concerns in national legislation
legislation

e Issue regulations
implementing nationai
legislation

Participate, representing
regional and State interests,
in the development of
pational regulations

Participate representing State
interests in the development
of national regulations

*  Delegate national programs

Implement non-delegated

Implement delegated

-media air and water quality,
-protection of public health,
and

regional variability--
geological, ecological,
natural resource, in standard

as defined by law and programs programs
implementing regulations;

¢ Develop/set minimum s  Provide technical assistance Provide State specific/unique
national standards for in standard setting to address information for standard

setting; implement minimum
national standards and
determine when State

tools, and conduct training to
enable program
implementation

implementation of delegated
programs

-provide training, technical
and policy assistance as
needed

-respond to requests for
assistance, including
developing permit terms and
conditions

-technology-based pollution setting standards should be more
prevention and control stringent than Federal
standards
e Issue guidance, develop e  Enable delegations and Apply guidance and tools;

ensure training/certification
of State staff; advise EPA of
unmet needs in tools and
training

s  Ensure compliance with and

Assist delegated States and

In delegated programs:

enforce Federal laws and national programs to ensure provide compliance
implementing regulations; compliance and enforce assistance; conduct
oversee delegated programs Federal laws inspections, and take

enforcement actions
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Conduct/fund scientific
research needed to support
program implementation

Advise national programs on
scientific research needs,
representing regional and
State interests

Identify scientific research
needs for in the
implementation of delegated
and/or special programs

Identify/anticipate/respond to Identify/anticipate/respond to Identify/anticipate/respond to
emerging public health, regional/State specific State specific public health,
environmental, and natural emerging public health, environmental, and natural
resource issues and environmental, and natural resource issues and
emergencies nationally resource issues and emergencies

emergencies
Facilitate and enable Facilitate and enable Represent State interests in
programs to address multi- programs to address multi- multi-state trans-boundary

state trans-boundary issues
and protect multi-state

state trans-boundary issues
and protect muiti-state

issues and protect multi-state
ecosystems

ecosystems of national ecosystems of regional

concern concern

Facilitate and enable Facilitate and enable Represent State interests in
programs to address programs to address regional regional international issues
international issues and international issues and and protect regional

protect global ecosystems protect regional ecosystems ecosystems

Accountable to Congress and
the American public on the
state of the nation’s health
and air, water, and lands

Accountable to the States
and public in the Region,
contributing to the overall
health of the nation’s public,
air, water, and lands

Accountable to State
legislatures and State
residents, contributing to the
overall health of the nation’s
public, air, water, and lands

Thank you, Mr. Chairman, for this opportunity to testify.

RESPONSES BY DAVID PAYLOR TO ADDITIONAL QUESTION
FROM SENATOR JEFFORDS

Question 1. In discussions with the EPA Inspector General and GAO, both organi-
zations have referenced the new “State Review Framework.” Your organization
partnered with EPA to draft the framework. While your testimony mentions the
program, can you discuss in greater detail you current impressions of the program?
Is it working?”

Response. The States partnered with EPA on the “State Review Framework” (the
Framework) to address two principal concerns. First, the States find that EPA’s
oversight of delegated State programs is inconsistent between EPA Regions and be-
tween States in the same EPA Region. Second, the States want EPA’s oversight to
be predictable, repeatable and unbiased. Oversight should also eliminate redun-
dancy.

The “State Review Framework” (the Framework) is a management tool designed
to provide consistent oversight of State performance in enforcement and compliance
assurance programs. Developed by EPA with input from the States, its purpose is
to ensure compliance with the nation’s environmental laws, and maintain fair and
consistent enforcement of those laws across the country. Delegation agreements be-
tween EPA and the States govern State implementation and enforcement of core en-
vironmental programs under Federal statutes. The Framework identifies 12 areas
for EPA’s evaluation of State compliance and enforcement performance in these core
programs. A 13th area evaluates “uniqueness” in State programs, highlighting how
States are providing for flexibility and innovation—often needed to address environ-
mental or administrative problems not envisioned in the law.

The Framework relies on existing guidance and policies, avoids the creation of
new requirements, and is not inconsistent with performance partnership agreements
and grants. By design it should improve resource allocation, allow for reduced over-
sight of many States based on performance, and facilitate and monitor continuous
program improvement. It should also provide EPA with the foundation necessary to
evaluate it’s own enforcement activities as well as reevaluate it’s guidance and poli-
cies. EPA piloted the Framework in 10 States, one in each EPA Region. After com-
pletion of the pilots, the Framework was evaluated and revised, and EPA provided
training to State and Federal employees on the Framework methodology. To date
an additional 20 States have participated in reviews by EPA’s Regional offices.
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EPA’s goal is to complete the reviews and conduct a full evaluation of the Frame-
work in 2007.

We agree with GAO that it is too early to determine the actual effectiveness of
the Framework. We do know, based on the pilots and the reviews conducted to date,
that there is a considerable amount of work to be done. The ECOS Compliance Com-
mittee is refocusing its efforts on the core program components, Elements 1-12. The
reductions in the State and Tribal Grant Programs, Federal funds provided to the
States to implement core programs, are making it critical to use the Framework to
identify opportunities to reduce duplicative work, deploy our workforces differently,
and engage in more effective work sharing. It remains to be seen if we can accom-
plish all of these efficiencies given the changes which will be required in both the
Federal and State workforces and their management. However, both EPA and the
States remain committed to our goals.

Question 2. Can you discuss from a State perspective the process for determining
annual enforcement targets for delegated programs? Who determines those targets?
EPA regional offices, the States, or both? Is the focus primarily on a few large viola-
tors or several smaller ones?

Response. The States are responsible for the enforcement of environmental pro-
grams as they are defined in delegation agreements. For example, if a State is dele-
gated the National Pollutant Discharge Elimination System (NPDES) permit pro-
gram under the Clean Water Act, then the State issues permits governing dis-
charges to waters of the State and enforces the terms and conditions of the permits.
Annual enforcement targets can address priorities within, or focus for, such dele-
gated programs. In the water example, the issuance and enforcement of NPDES per-
mits for sources of a particular pollutant into the Chesapeake Bay by the bordering
States could be an annual target. Difficultly can arise when nationally-set annual
targets impact State delegated programs in unintended ways.

For example, national program managers (NPMs)—Senate confirmed Assistant
Administrators in EPA Headquarters—in the air, water, waste, pesticide and toxics
programs issue annual guidance establishing national program priorities as does
EPA’s enforcement program. Not infrequently, national guidance can redirects crit-
ical resources to national emergencies like Hurricane Katrina recovery. Such redi-
rection of resources can undermine a State’s ability to manage a delegated program.
For example, not too long ago, EPA’s enforcement program conducted a “national
dry cleaners initiative” to address human health risk associated with the industry;
for some States, however, dry cleaners were simply not sufficiently numerous to be
a priority—air emissions from other major sources were.

The NPM guidance is directed to EPA’s Regional Offices, which are responsible
for the oversight of delegated State programs as well as implementation of national
priorities in different areas of the country. The Regions address national and annual
targets in their work planning negotiations with the State through memoranda of/
or performance partnership agreements and grants. As we noted in our testimony,
difficulties arise when national guidance is not always clearly communicated as it
moves from Headquarters to the Regions, and through the Regions to the States.
Problems can also arise in the interpretation of national guidance by the Region
and/or regional staff. And, although the States have been provided opportunities to
comment on NPM guidance, and the EPA Regions have the authority to approve
work plans that do not follow national guidance, neither mechanism appears to have
any real impacts on annual targets.

Work plan negotiations may also include Regional priorities that layer additional
requirements on State programs. While the negotiations between the Region and
the State continue, Federal funding can be, and frequently is, “held hostage. States
rely on grant programs established by Federal statutes to partially fund implemen-
tation of delegated programs. Our testimony provides specific examples of the im-
pacts of the lack of timely grant awards on State programs. These problems exacer-
bate the current trend of declining State grants in a tight Federal fiscal environ-
ment, including a fairly recent practice of directing the use of State grant funds for
national priorities, without sufficient or any additional funding. In the most recent
example, funding provided to the States under section 106 of the Clean Water Act
was awarded contingent on the implementation of a new requirement—that already
stresseldkState water quality monitoring programs be expanded to include fresh-
water lakes.

Question 3. GAO and the EPA Inspector General often site data gaps as a reason
for inconsistent enforcement. Can you discuss the States’ role in collecting and re-
porting environmental data?

Response. At a minimum, the States collect and report environmental data in ac-
cordance with delegation and grant agreements, and other cooperative initiatives.
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Forty-three States responding to a recent ECOS survey reported data from more
than 3 million regulated facility sites in 2003. Much of the data is submitted to the
States by regulated facilities in compliance with permits, and is generated by the
States through inspection and monitoring activities. In most cases, the States have
additional data collected pursuant to State programs not mandated by Federal law
and/or standards that are more stringent than the required Federal minimum.

Most States have their own databases to manage and analyze the information
they collect. They also maintain their own applications to provide for integration of
data to produce annual reports, and to look across both program and industry lines
for compliance trends. In these cases, the States use proprietary applications to
“upload” or crosswalk data from their databases to EPA’s. (Note: EPA’s databases
are not fully integrated.) Over the years, this has been problematic because each
national program has had different approaches for submitting electronic data to
EPA and data systems’ crosswalk applications have failed when respective system
upgrades were delivered. This has resulted in significant historic data gaps. There
are also perceived real time data gaps because while the States have up to date in-
formation in their own systems, EPA usually has only received data at prescribed
intervals. Therefore, a query to an EPA system of record is likely to result in data
results which are not as up to date as it appears it should be. The development of
the National Environmental Information Exchange Network (Exchange Network) is
being developed to eliminate the interoperability issue between State and EPA sys-
tems and should allow for the synchronization of data between EPA and States on
a more frequent basis. The Exchange Network is also enforcing the use of data
standards.

Where and when EPA has been able to dedicate sufficient resources to a project,
both itself and for the States, and has taken the lead and worked collaboratively
with the States, the quality of national data systems and the data they manage im-
proves. The States participated in the Environmental Data Standards Council that
identified and developed data standards and develop data exchange standards for
enforcement and compliance. This has helped improve the quality of data over the
years. Even with the data accessibility, data synchronization and data standards
issues, the “data gaps” that impact our ability to characterize the enforcement of
the nation’s environmental laws are the direct result of any number of factors in-
cluding agreement on how to measure performance in enforcement programs. As
GAO noted in its testimony, EPA’s key management indicators continue to be the
number of inspections conducted and the penalties assessed for noncompliance. In
contrast, many States are focusing on the quality and content of inspections and the
training of staff conducting the inspections. GAO, EPA’s Inspector General, and re-
cently the Office of Management and Budget have all noted that EPA’s performance
measures need to characterize changes in compliance, including compliance rate and
other outcome data.

In addition, EPA performance measures need to acknowledge and capture State-
specific limitations or approaches which may not conform to standard performance
or tracking metrics, such as lack of State authority to pursue a particular case or
action, or referral of cases to other State agencies with superior jurisdiction. Finally,
EPA needs to develop performance measure methodology to quantify the use of com-
pliance assistance or other incentive strategies, undertaken in lieu of or in conjunc-
tion with more traditional punitive enforcement strategies. These programs are
more likely to eliminate a source or prevent pollution, thereby achieving environ-
mental results sooner. We are working closely with EPA to develop better measures
to for these programs so that we can better characterize our successes.

STATEMENT OF JOHN STEPHENSON, DIRECTOR, NATURAL RESOURCES AND
ENVIRONMENT, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Mr. Chairman and members of the committee, I am pleased to be here today to
discuss our work on the Environmental Protection Agency’s (EPA) difficulties in en-
suring consistent and equitable enforcement actions among its regions and among
the States. Our testimony today is based on reports we have issued on EPA’s com-
pliance and enforcement activities over the past several years,! and provides some

1 See GAO, Environmental Protection More Consistency Needed Among EPARegions in Ap-
proach toEnforcement, GAO/RCED-00-108 (Washington, DC: June 2, 2000); Human Capital: Im-
plementing an Effective Workforce Strategy Would Help EPA to Achieve Its Strategic Goals,
GAO-01-812 (Washington, DC: July 31, 2001); and Clean Water Act: Improved Resource Pan-

Continued
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observations from the ongoing work that we are performing at your request and
that of the Subcommittee on Interior, Environment and Related Agencies, House
Committee on Appropriations. As you know, we are assessing how EPA, in consulta-
tion with regions and State agencies, sets priorities for compliance and enforcement
and how the Agency and the States determine respective compliance and enforce-
ment roles and responsibilities and allocate resources for these purposes. As part
of this effort, we are assessing EPA’s initiated and planned actions to address key
factors that result in inconsistencies—identified in our previous work—in carrying
out its enforcement responsibilities. We expect to complete this ongoing review on
EPA and State enforcement and issue our report in March 2007.

EPA seeks to achieve cleaner air, purer water, and better protected land in many
different ways. Compliance with the nation’s environmental laws is the goal, and
enforcement is a vital part of the effort to encourage State and local Governments,
companies, and others who are regulated to meet their environmental obligations.
Enforcement deters those who might otherwise seek to profit from violating the law,
and levels the playing field for environmentally compliant companies.

EPA administers its environmental enforcement responsibilities through its Office
of Enforcement and Compliance Assurance (OECA). While OECA provides overall
direction on enforcement policies, and occasionally takes direct enforcement action,
many of its enforcement responsibilities are carried out by its 10 regional offices (re-
gions). These regions, in addition to taking direct enforcement action, oversee the
enforcement programs of State agencies that have been delegated authority for en-
forcing federal environmental protection requirements.2

In my testimony today, I will describe the (1) extent to which variations exist
among EPA’s regions in enforcing environmental requirements, (2) key factors that
contribute to any such variations, and (3) status of the Agency’s efforts to address
these factors.

In summary, as we previously reported on regional efforts to enforce provisions
of the Clean Water Act and the Clean Air Act, the regions vary substantially in the
actions they take to enforce environmental requirements. These variations show up
in key management indicators that EPA headquarters officials have used to monitor
regional performance, such as the number of inspections performed at regulated fa-
cilities and the amount of penalties assessed for noncompliance with environmental
regulations. For example, in fiscal year 2000, the number of inspections conducted
under the Clean Air Act compared with the number of facilities in each region sub-
ject to EPA’s inspection under the act varied from a high of 80 percent in Region
IIT to a low of 27 percent in Regions I and II.

We also reported that it is important to understand the reasons for some of these
variations, such as a regional determination to conduct more in-depth inspections
at a fewer number of facilities instead of conducting less intensive examinations at
many more facilities. Accordingly, we recommended that EPA clarify which enforce-
ment actions it expects to see consistently implemented across the regions and di-
rect the regions to supplement its reporting with information that helps explain why
variation occurred. We did not focus our work on the effects of inconsistent enforce-
ment on various types of businesses, including small businesses, the particular focus
of the committee’s hearing today. However, in performing our work we noted that
a recent study for the Small Business Administration, as well as other studies,
have suggested that environmental requirements fall most heavily on small busi-
nesses. To the extent that this is the case, small businesses could be especially dis-
advantaged by any inconsistencies and inequities in EPA’s enforcement approach.
EPA has made progress toward resolving challenges in its enforcement activities
that we have previously identified. Nonetheless, each of the challenges is complex
and will require much more work and continued vigilance to overcome.

Our work has identified several factors contributing to regional variations: (1) dif-
ferences in the philosophy of enforcement staff about how to best achieve compliance
with environmental requirements; (2) incomplete and inadequate enforcement data,
which hamper EPA’s ability to accurately determine the extent of variations; and
(3) an antiquated workforce planning and allocation system that is not adequate for

ning Would Help EPA Better Respond to Changing Needs and Fiscal Constrains, GAO-05-721
(Washington, DC: July 22, 2005).

2 For many Federal environmental programs, EPA either authorizes States to administer the
Federal program or retains authority to administer the program for the State. The State pro-
grams that have been approved by EPA are described as “delegated” in this testimony for clarity
and consistency with EPA program terminology.

3 W. Mark Crain, The Impact of Regulatory Costs on Small Firms, a report prepared at the
request of the Small Business Administration’s Office of Advocacy (Washington, DC, September
2005).



71

deploying staff to ensure greater consistency and effectiveness in enforcing environ-
mental requirements.

Finally, EPA recognizes that to ensure fair and equitable treatment, core enforce-
ment requirements must be consistently implemented so that similar violations are
met with similar enforcement responses, regardless of geographic location. Accord-
ingly, and in response to our findings and recommendations, the Agency has initi-
ated or planned actions that are intended to achieve greater consistency in regional
and State enforcement activities. These actions include the following:

e Developing the State Review Framework. This framework involves a new proc-
ess for conducting reviews and measuring the performance of core enforcement pro-
grams in States with delegated authority (as well as nondelegated programs imple-
mented by EPA regions). Although the process is a promising means for ensuring
more consistent enforcement actions, it is too early to assess whether the process
will result in more consistent enforcement actions and a level playing field for the
regulated community across the Nation.

e Improving management information. EPA has a number of ongoing activities to
improve the Agency’s enforcement data, but the data problems are long-standing
and complex. It will likely require a number of years and a steady top-level commit-
ment of staff and financial resources to substantially improve the data so that they
can be effectively used to target enforcement actions in a consistent and equitable
manner.

e Enhancing workforce planning and analysis. For the past several years, EPA
has taken measures to improve its ability to match its staff and technical capabili-
ties with the needs of individual regions and States. For example, EPA developed
a human capital strategy and performed a study of its workforce competencies.
Nonetheless, the Agency still needs to determine how to deploy its employees among
its strategic goals and geographic locations so that it can most effectively use its
resources, including its compliance and enforcement resources.

EPA’s enforcement program depends heavily upon inspections by regional or State
enforcement staff as the primary means of detecting violations and evaluating over-
all facility compliance. Thus, the quality and the content of the Agency’s and States’
inspections, and the number of inspections undertaken to ensure adequate coverage,
are important indicators of the enforcement program’s effectiveness. However, as we
reported in 2000, EPA’s regional offices varied substantially on the actions they take
to enforce the Clean Water Act and Clean Air Act. Consistent with earlier observa-
tions of EPA’s Office of Inspector General and internal Agency studies, we found
these variations in regional actions reflected in the (1) number of inspections EPA
and State enforcement personnel conducted at facilities discharging pollutants with-
in a region, (2) number and type of enforcement actions taken, and (3) the size of
the penalties assessed and the criteria used in determining the penalties assessed.
For example, as figure 1 indicates, the number of inspections conducted under the
Clean Air Act in fiscal year 2000 compared with the number of facilities in each
region subject to EPA’s inspection under the act varied from a high of 80 percent
in Region 3 to a low of 27 percent in Regions 1 and 2.
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Figure 1: Percentage of Total Regulated Facilities Inspected Under the Clean Air Act
During Fiscal Year 2000, by EPA Region
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Source: GAO's analysis of EPA deta.

While the variations in enforcement raise questions about the need for greater
consistency, it is also important to get behind the data to understand the cause of
the variations and the extent to which they reflect a problem. For example, EPA
attributed the low number of inspections by its Region V, in Chicago, to the regional
office’s decision at the time to focus limited resources on performing detailed and
resource-intensive investigations of the region’s numerous electric power plants,
rather than conducting a greater number of less intensive inspections.

We agree that regional data can be easily misinterpreted without the contextual
information needed to clarify whether variation in a given instance is inappropriate
or whether it reflects the appropriate exercise of flexibility by regions and States
to tailor their priorities to their individual needs and circumstances. In this regard,
we recommended that it would be appropriate for EPA to (1) clarify which aspects
of the enforcement program it expects to see implemented consistently from region
to region and which aspects may appropriately be subject to greater variation and
(2) supplement region-by-region data with contextual information that helps to ex-
plain why variations occur and thereby clarify the extent to which variations are
problematic.

Our findings were also consistent with the findings of EPA’s Inspector General
and OECA that regions vary in the way they oversee State-delegated programs. In
this regard, contrary to EPA policy, some regions did not (1) conduct an adequate
number of oversight inspections of State programs, (2) sufficiently encourage States
to consider economic benefit in calculating penalties, (3) take more direct federal ac-
tions where States were slow to act, and (4) require States to report all significant
violators. Regional and State officials generally indicated that it was difficult for
them to ascertain the extent of variation in regional enforcement activities, given
their focus on activities within their own geographic environment. However, EPA
headquarters officials responsible for the air and water programs noted that such
variation is fairly commonplace and does pose problems. The director of OECA’s
water enforcement division, for example, told us that, in reacting to similar viola-
tions, enforcement responses in certain regions are stronger than they are in others
and that such inconsistencies have increased.

Similarly, the director of OECA’s air enforcement division said that, given the
considerable autonomy of the regional offices, it is not surprising that variations
exist in how they approach enforcement and State oversight. In this regard, the di-
rector noted, disparities exist among regions in the number and quality of inspec-
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tions conducted and in the number of permits written in relation to the number of
sources requiring permits.

In response to these findings, a number of regions have begun to develop and im-
plement State audit protocols, believing that having such protocols could help them
review the State programs within their jurisdiction with greater consistency. Here,
too, regional approaches differ. For example:

e Region 1, in Boston, has adopted a comprehensive “multimedia” approach in
which it simultaneously audits all of a State’s delegated environmental programs.

e Region 3, in Philadelphia, favors a more targeted approach in which air, water,
and waste programs are audited individually.

e In Region V, in Chicago, the office’s air enforcement branch chief said that he
did not view an audit protocol as particularly useful, noting that he prefers regional
staff to engage in joint inspections with States to assess the States’ performance in
the field and to take direct federal action when a State action is inadequate.

We recognize the potential of these protocols to achieve greater consistency by a
region in its oversight of its States, and the need to tailor such protocols to meet
regional concerns. However, we also believe that EPA guidance on key elements
that should be common to all protocols would help engender a higher level of con-
sistency among all 10 regions in how they oversee States.

While EPA’s data show variations in key measures associated with the Agency’s
enforcement program, they do little to explain the causes of the variations. Without
information on causes, it is difficult to determine the extent to which variations rep-
resent a problem, are preventable, or reflect appropriate regional and State flexi-
bility in applying national program goals to unique circumstances. Our work identi-
fied the following causes: (1) differences in philosophical approaches to enforcement,
(2) incomplete and inaccurate national enforcement data, and (3) an antiquated
workforce planning and allocation system.

While OECA has issued policies, memorandums, and other documents to guide re-
gions in their approach to enforcement, the considerable autonomy built into EPA’s
decentralized, multilevel organizational structure allows regional offices consider-
able latitude in adapting headquarters’ direction in a way they believe best suits
their jurisdiction. The variations we identified often reflect different enforcement ap-
proaches in determining whether the region should (1) rely predominantly on fines
and other traditional enforcement methods to deter noncompliance and to bring vio-
lators into compliance or (2) place greater reliance on alternative strategies, such
as compliance assistance (workshops, site visits, and other activities to identify and
resolve potential compliance problems). Regions have also differed on whether deter-
rence could be achieved best through a small number of high-profile, resource-inten-
sive cases or a larger number of smaller cases that establish a more widespread,
albeit lower profile, enforcement presence. Further complicating matters are the
wide differences among States in their enforcement approaches and the various
ways in which regions respond to these differences. Some regions step more readily
into cases when they consider a State’s action to be inadequate, while other regions
are more concerned about infringing on the discretion of States that have been dele-
gated enforcement responsibilities. While all of these approaches may be permis-
sible, EPA has experienced problems in identifying and communicating the extent
to which variation either represents a problem or the appropriate exercise of flexi-
bility by regions and States to apply national program goals to their unique cir-
cumstances.

OECA needs accurate and complete enforcement data to determine whether re-
gions and States are consistently implementing core program requirements and, if
not, whether significant variations in meeting these requirements should be cor-
rected. The region or the State responsible for carrying out the enforcement program
is responsible for entering data into EPA’s national databases. However, both the
quality of and quality controls over these data were criticized by State and regional
staff we interviewed.

Internal OECA studies have also acknowledged the seriousness of the data prob-
lem. An OECA work group, the “Targeting Program Review Team,” stated that key
functions related to data quality, such as the consistent entry of information by re-
gions and States, were not working properly and that there were important informa-
tion gaps in EPA’s enforcement-related databases. Another OECA work group con-
cluded in 2006, “OECA managers do not have available to them timely, complete,
and detailed analyses of regional or national performance.” A third OECA work
group asserted that the situation has deteriorated from past years, noting:

“managers in the regions and in OECA headquarters have become increasingly
frustrated that they are not receiving from [the Office of Compliance] the reports and
data analyses they need to manage their programs. . . [and there] has been less at-
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tention to the data in the national systems, a commensurate decline in data quality,
and insufficient use of data by enforcement [compliance managers.”

Consistent with our findings and recommendations, EPA’s Office of Inspector Gen-
eral recently reported that, “OECA’s 2005 publicly-reported GPRA [Government
Performance and Results Act] performance measures do not effectively characterize
changes in compliance or other outcomes because OECA lacks reliable compliance
rates and other reliable outcome data. In the absence of compliance rates, OECA
reports proxies for compliance to the public and does not know if compliance is actu-
ally going up or down. As a result, OECA does not have all the data it needs to
make management and program decisions. What is missing most, the biggest gap,
is information about compliance rates. OECA cannot demonstrate the reliability of
other measures because it has not verified that estimated, predicted, or facility self-
reported outcomes actually took place. Some measures do not clearly link to OECA’s
strategic goals. Finally, OECA frequently changed its performance measures from
year to year, which reduced transparency.” For example, between fiscal years 1999-
2005, OECA reported on a low of 23 performance measures to a high of 69 meas-
ures, depending on the fiscal year.

Although EPA is working to improve its data, the problems are extensive and
complex. For example, the Inspector General recently reported that OECA cannot
generate programmatic compliance information for five of six program areas; lacks
knowledge of the number, location, and levels of compliance for a significant portion
of its regulated universe; and concentrates most of its regulatory activities on large
entities and knows little about the identities or cumulative impact of small entities.
Consequently, the Inspector General reported, OECA currently cannot develop pro-
grammatic compliance information, adequately report on the size of the universe for
which it maintains responsibility, or rely on the regulated universe data to assess
the effectiveness of enforcement strategies.4

As we reported, EPA’s process for budgeting and allocating resources does not
fully consider the Agency’s current workload, either for specific statutory require-
ments, such as those included in the Clean Water Act, or for broader goals and ob-
jectives in the Agency’s strategic plan. Instead, in preparing its requests for funding
and staffing, EPA makes incremental adjustments, largely based on historical prece-
dents, and thus its process does not reflect a bottom-up review of the nature or dis-
tribution of the current workload. While EPA has initiated several projects over the
past decade to improve its workload and workforce assessment systems, it continues
to face major challenges in this area

If EPA is to substantially improve its resource planning, we reported, it must
adopt a more rigorous and systematic process for (1) obtaining reliable data on key
workload indicators, such as the quality of water in particular areas, which can be
used to budget and allocate resources, and (2) designing budget and cost accounting
systems that are able to isolate the resources needed and allocated to key enforce-
ment activities.

Without reliable workforce information, EPA cannot ensure consistency in its en-
forcement activities by hiring the right number or type of staff or allocating existing
staff resources to meet current or future needs. In this regard, since 1990, EPA has
hired thousands of employees without systematically considering the workforce im-
pact of changes in environmental statutes and regulations, technological advances
in affecting the skills and expertise needed to conduct enforcement actions, or the
expansion in State environmental staff. EPA has yet to factor these workforce
changes into its allocation of existing staff resources to its headquarters and re-
gional offices to meet its strategic goals. Consequently, should EPA either downsize
or increase its enforcement and compliance staff, it would not have the information
needed to determine how many employees are appropriate, what technical skills
they must have, and how best to allocate employees among strategic goals and geo-
graphic locations in order to ensure that reductions or increases could be absorbed
with minimal adverse impacts in carrying out the Agency’s mission.

Over the past several years, EPA has initiated or planned several actions to im-
prove its enforcement program. We believe that a few of these actions hold par-
ticular promise for addressing inconsistencies in regional enforcement activities.
These actions include (1) the creation of a State Review Framework, (2) improve-
ments in the quality of enforcement data, and (3) enhancements to the Agency’s
workforce planning and analysis system.

The State Review Framework is a new process for conducting performance re-
views of enforcement and compliance activities in the States (as well as for nondele-

4 EPA Office of Inspector General, Limited Knowledge of the Universe of Regulated Entities
Impedes EPA’s Ability to Demonstrate Changes in Regulatory Compliance, Report No. 2005-P-
00024, September 19, 2005.
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gated programs implemented by EPA regions). These reviews are intended to pro-
vide a mechanism by which EPA can ensure a consistent level of environmental and
public health protection across the country. OECA is in the second year of a 3-year
project to make State Review Framework reviews an integral part of the regional
and State oversight and planning process and to integrate any regional or State cor-
rective or follow-up actions into working agreements between headquarters, regions,
and States. It is too early to assess whether the process will provide an effective
means for ensuring more consistent enforcement actions and oversight of State pro-
grams to help ensure a level playing field for the regulated community across the
country. Issues that still need to be addressed include how EPA will assess States’
implementation of alternative enforcement and compliance strategies, such as strat-
egies to assist businesses in their efforts to comply with environmental regulations;
encourage businesses to take steps to reduce pollution; offer incentives (e.g., public
recognition) for businesses that demonstrate good records of compliance; and encour-
age businesses to participate in programs to audit their environmental performance
and make the results of these audits and corrective actions available to EPA, other
environmental regulators, and the public.

Regardless of other improvements EPA makes to the enforcement program, it
needs to have sufficient environmental data to measure changes in environmental
conditions, assess the effectiveness of the program, and make decisions about re-
source allocations. Through its Environmental Indicators Initiative and other ef-
forts, EPA has made some progress in addressing critical data gaps in the Agency’s
environmental information. However, the Agency still has a long way to go in ob-
taining the data it needs to manage for environmental results and needs to work
with its State and other partners to build on its efforts to fill critical gaps in envi-
ronmental data. Filling such gaps in EPA’s knowledge of environmental conditions
and trends should, in turn, translate into better approaches in allocating funds to
achieve desired environmental results. Such knowledge will be useful in making fu-
ture decisions related to strategic planning, resource allocations, and program man-
agement.

Nevertheless, most of the performance measures that EPA and the States are still
using focus on outputs rather than on results, such as the number of environmental
pollution permits issued, the number of environmental standards established, and
the number of facilities inspected. These types of measures can provide important
information for EPA and State managers to use in managing their programs, but
they do not reflect the actual environmental outcomes that EPA must know in order
to ensure that resources are being allocated in the most cost-effective ways to im-
prove environmental conditions and public health.

EPA also has worked with the States and regional offices to improve enforcement
data in its Permit Compliance System and believes that its efforts have improved
data quality. EPA officials said that the system will be incorporated into the Inte-
grated Compliance Information System, which is being phased in this year. Accord-
ing to information EPA provided, the modernization effort will identify the data ele-
ments to be entered and maintained by the States and regions and will include ad-
ditional data entry for minor facilities and special regulatory program areas, such
as concentrated animal feeding operations, combined sewer overflows, and storm
water. Regarding the National Water Quality Inventory, the Office of Water re-
cently began advocating the use of standardized, probability-based, statistical sur-
veys of State waters so that water quality information would be comparable among
States and from year to year.

While these efforts are steps in the right direction, progress in this area has been
slow and the benefits of initiatives currently in the discussion or planning stages
are likely to be years away from realization. For example, initiatives to improve
EPA’s ability to manage for environmental results are essentially long-term. They
will require a long-term commitment of management attention, follow-through, and
support—including the dedication of appropriate and sufficient resources—for their
potential to be fully realized. A number of similar initiatives in the past have been
short-lived and unproductive in terms of lasting contributions to improved perform-
ance management. The ultimate payoff will depend on how fully EPA’s organization
and management support these initiatives and the extent to which identified needs
are addressed in a determined, systematic, and sustained fashion over the next sev-
eral years.

Since the late 1990s, EPA has made progress in improving the management of
its human capital. EPA’s human capital strategic plan was designed to ensure a sys-
tematic process for identifying the Agency’s human capital requirements to meet
strategic goals. Furthermore, EPA’s strategic planning includes a cross-goal strategy
to link strategic planning efforts to the Agency’s human capital strategy. Despite
such progress, effectively implementing a human capital strategic plan remains a
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major challenge. Consequently, the Agency needs to continue monitoring progress
in developing a system that will ensure a well-trained and motivated workforce with
the right mix of skills and experience. In this regard, the Agency still has not taken
the actions that we recommended in July 2001 to comprehensively assess its work-
force—how many employees it needs to accomplish its mission, what and where
technical skills are required, and how best to allocate employees among EPA’s stra-
tegic goals and geographic locations. Furthermore, as previously mentioned, EPA’s
process for budgeting and allocating resources does not fully consider the Agency’s
current workload. With prior years’ allocations as the baseline, year-to-year changes
are marginal and occur in response to (1) direction from the Office of Management
and Budget and the Congress, (2) spending caps imposed by EPA’s Office of the
Chief Financial Officer, and (3) priorities negotiated by senior Agency managers.

EPA’s program offices and regions have some flexibility in realigning resources
based on their actual workload, but the overall impact of these changes is also
minor, according to Agency officials. Changes at the margin may not be sufficient
because both the nature and distribution of the workload have changed as the scope
of activities regulated has increased and as EPA has taken on new responsibilities
while shifting others to the States. For example, controls over pollution from storm
water and animal waste at concentrated feeding operations have increased the num-
ber of regulated entities by hundreds of thousands and required more resources in
some regions of the country. However, EPA may be unable to respond effectively to
changing needs and constrained resources because it does not have a system in
place to conduct periodic “bottom-up” assessments of the work that needs to be
done, the distribution of the workload, or the staff and other resource needs.

Mr. Chairman, to its credit, EPA has initiated a number of actions to improve its
enforcement activities and has invested considerable time and resources to make
these activities more effective and efficient. While we applaud EPA’s actions, they
have thus far achieved only limited success and illustrate both the importance and
the difficulty of addressing the long-standing problems in ensuring the consistent
application of enforcement requirements, fines and penalties for violations of re-
quirements, and the oversight of State environmental programs. To finish the job,
EPA must remain committed to continuing the steps that it has already taken. In
this regard, given the difficulties of the improvements that EPA is attempting to
make and the time likely to be required to achieve them, it is important that the
Agency remain vigilant. It needs to guard against any erosion of its efforts by fac-
tors that have hampered past efforts to improve its operations, such as changes in
top management and priorities and constraints on available resources.

Mr. Chairman, this concludes my prepared statement. I would be happy to re-
spond to any questions that you or members of the committee may have.

If you have any questions about this testimony, please contact me at (202) 512-
3841 or stephensonj@gao.gov. Major contributors to this testimony include Ed
Kratzer, John C. Smith, Ralph Lowry, Ignacio Yanes, Kevin Bray, and Carol
Herrnstadt Shulman.

RESPONSES BY JOHN STEPHENSON TO ADDITIONAL QUESTIONS
FROM SENATOR JEFFORDS

Question 1. In your testimony you cite Clean Air Act inspection data dem-
onstrating a variation in inspection activity among the regions in fiscal year 2000.
How does the percentage of inspected facilities vary across fiscal years?

Response. In our testimony, we reported Clean Air Act inspection data for the
most recent fiscal year at the time of our report and did not compare variation
across fiscal years. (See Human Capital: Implementing an Effective Workforce
Strategy Would Help EPA to Achieve Its Strategic Goals, GAO-01-812, July 31,
2001). However, we reported in 2000 that earlier observations by EPA’s Office of
Inspector General and internal Agency studies are consistent with our findings that
variations in regional actions are reflected in the number of inspections EPA and
State enforcement personnel conducted at facilities discharging pollutants within a
region. For example, fiscal year 1998 EPA data show that regional and State inspec-
tion coverage for Clean Air Act-related programs ranged from a low of 27 percent
of facilities inspected in the Chicago region to a high of 74 percent for facilities in
the Philadelphia region. This compares with about 30 percent and 80 percent of fa-
cilities inspected in the Chicago and Philadelphia regions respectively, in fiscal year
2000.

Question 2. Is it possible that a facility not inspected in fiscal year 2000 could
have been inspected in a later fiscal year?
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Response. Yes. EPA’s Office of Enforcement and Compliance Assurance (OECA)
relies heavily upon periodic inspections by regional and/or State enforcement staff
as the primary means of detecting violations and evaluating overall facility compli-
ance. According to the director of OECA’s air enforcement division, because the air
program does not have continuous monitoring, facilities found in compliance some
years ago may fall into noncompliance without being detected unless they are peri-
odically retested.

Question 3. What factors inhibit GAO from accurately studying the effects of in-
consistent enforcement on various businesses within the regulated community?

Response. Data on the quality and the content of the Agency’s and States’ inspec-
tions, and the number of inspections undertaken to ensure adequate coverage, are
important indicators of the enforcement program’s effectiveness. Nonetheless, it is
important to get behind these data by considering contextual information associated
with the data. EPA’s data and analyses performed by OECA and EPA’s Inspector
General show that variations exist in the quantity and quality of inspections, the
number and type of enforcement actions, and other key elements of the Agency’s en-
forcement program. However, the data themselves do little to explain the causes of
the variations. Without causal information it is not possible to determine accurately
the extent to which variation represents a problem, whether it is preventable, or the
extent to which it represents the appropriate exercise of flexibility towards the regu-
lated community.

Question 4. In your testimony, you cite a Small Business Administration study
that finds, according to your summary, “environmental requirements fall most heav-
ily on small businesses”. How do you reconcile this finding with the EPA Inspector
General’s determination that EPA “concentrates most of its regulatory activities on
large en{‘gities and knows little about the identities or cumulative impact of small
entities”?

Response. According to an SBA-funded study entitled “The Impact of Regulatory
Costs on Small Firms”, published in September 2005, small businesses continue to
bear a disproportionate share of the Federal regulatory burden. Taking into account
four types of regulation—economic, workplace, environmental, and tax compliance—
the total regulatory cost per employee for firms with fewer than 20 employees was
$7,647, with environmental regulation amounting to $3,296 per employee or 43 per-
cent. However, as the following table shows, the importance of environmental regu-
lation as a share of total cost per employee decreases rapidly as the size of the firm
increases, with environmental regulatory costs representing the lowest regulatory
cost per employee for firms with 500 or more employees.

) Cost per employee for firms with:
Type of All Firms <20 20499 500+
Regulation employees .| employees employees
All Federal $5,633 $ 7,647 $5411 $5,282
Regulations
Economic $2,567 $2127 $2,372 5 2,952
Workplace $ 922 $ 920 $1,051 $ 841
Environmental | $1,249 $ 3,296 $1,040 $ 710
Tax $ 894 $ 1,304 $ 948 $ 780
Compliance

The finding that the costs of complying with environmental rules falls dispropor-
tionately on very small firms is not necessarily inconsistent with the finding of
EPA’s Office of Inspector General that OECA has limited knowledge of the diverse
regulated universe for which it maintains responsibility or that it concentrates most
of its regulatory attention on large entities and knows little about the identities and
cumulative environmental impact of small entities. As the Inspector General re-
ported in September 2005, EPA’s enforcement and compliance monitoring activities
focus on major and large entities or pollution sources, which represent only a small
fraction of the total universe of entities subject to regulation. OECA has mostly fo-
cused on larger and major entities, and has not conducted or obtained analyses
showing the cumulative impact of the vast number of entities that emit pollution
below the threshold of major or larger entities. EPA has focused on major and larger
entities because any one of the larger entities, individually, can have a greater im-
pact than any of the individual smaller entities. However, given the much greater
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number of small entities and the potential collective or cumulative impact from this
vast but little understood part of the regulated universe, the Inspector General’s re-
port argued that it is important for OECA to know the cumulative environmental
impact of entities that fall below the major or large threshold. Improved information
on small entities, including overall numbers and compliance rates, could help OECA
better prioritize where to focus resources and facilitate effective management of
compliance and enforcement activities.

Lastly, in recognition of the environmental compliance burden imposed on small
firms, Congress enacted statutes to protect small businesses while continuing to reg-
ulate their impact on the environment. The Regulatory Flexibility Act (RFA) and
the Small Business Regulatory Act (SBREFA) were enacted to provide small busi-
nesses with the flexibility and clarity necessary to comply with Government stand-
ards. Various subtitles of these statutes (1) require the Agency to publish Small En-
tity Compliance Guides written in plain language explaining actions a small entity
must take to comply with the rules; (2) require the Agency to support the rights
of small entities in enforcement actions , specifically providing for the reduction
(and in certain cases the waiver) of civil penalties for violations; (3) provide small
entities with expanded authority to go to court to be awarded attorneys’ fees and
costs when the Agency is found to have been excessive in the enforcement of regula-
tions, (4) provide small entities with expanded opportunities to participate in the
development of regulations; (5) require the Agency to provide Congress and GAO
with copies of all final rules and supporting analyses. Congress may decide not to
allow a rule to take effect.

Question 5. In your testimony, you provide examples of various EPA auditing pro-
tocols that regions employ to oversee State delegated authority. Specifically, how
would a standardized audit tool developed at the headquarters improve compliance?

Response. In 2004, OECA, EPA Regions, the Environmental Council of the States
(ECOS), and State representatives from each Region collaborated in the develop-
ment of a tool to provide consistent oversight of State performance in core enforce-
ment and compliance assurance programs. This tool has considerable potential not
only for improving compliance but also for increasing consistency among EPA re-
gions and encouraging greater uniformity among State compliance and enforcement
programs. Specifically, the purpose of the assessment tool is to provide a consistent
level of environmental and public health protection across the country and provide
a consistent mechanism by which EPA Regions, working collaboratively with their
States, can ensure that States meet agreed upon performance levels. Known as the
State Review Framework (SRF), the SRF is intended to address issues raised in
EPA Office of Inspector General audits, concerns raised by ECOS’ Compliance Com-
mittee, program delegation withdrawal petitions filed by environmental organiza-
tions and others, and other EPA assessment efforts. The SRF is based on the 1986
guidance memorandum entitled “Revised Policy Framework for State/EPA Enforce-
ment Agreements” and utilizes existing program guidance, such as EPA’s national
enforcement response policies, and civil penalty policies or similar State policies
(where in use and consistent with national policy) to evaluate State performance
and to help guide definitions of a minimum level of performance.

The SRF consists of twelve core elements that examine major aspects of a State’s
compliance and enforcement program plus a thirteenth element that provides the
opportunity to give States credit for innovative approaches to achieving results in
their programs. Examples of the core elements include: (1) the degree to which a
State program has completed the universe of planned and agreed upon inspections;
(2) the degree to which inspection reports and compliance reviews document inspec-
tion findings, including accurate descriptions of what was observed to sufficiently
identify violations, (3) the degree to which significant violations are accurately iden-
tified and reported to EPA national databases in a timely manner, and (4) the de-
gree to which a State takes timely and appropriate enforcement actions, in accord-
ance with specific EPA policy.

Anticipated benefits of the SRF include, among others: (1) more strategic resource
utilization; (2) reduction of duplicative work; (3) consistent and predictable baseline
oversight with agreed upon thresholds for corrective action; (4) a level playing field
for States in competition for business, (5) enhanced (or even relaxed) oversight
based on State performance, (6) improved public confidence; and (7) reduced vulner-
ability to criticisms regarding EPA’s level of oversight , particularly from the Office
of the Inspector General, the Government Accountability Office (GAO), and the pub-
lic.

Eleven States participated in a pilot test of the SRF in 2004, one State in each
region, with the exception of region 7 in which two States divided responsibilities
for specific programs. The reviews of pilot States and Region 10 were all completed
by January 2005. EPA evaluated the results of the pilot reviews in May 2005 with



79

the participation of key stakeholders such as ECOS, the Association of State and
Territorial Solid Waste Management Officials (ASTWMO), the Association of State
and Interstate Water Pollution Control Administrators (ASIWPCA), and State and
Territorial Air Pollution Program Administrators/Association of Local Air Pollution
Control Officials (STAPPA/ALAPCO). Reviews of the remaining States are sched-
uled to be completed by the end of FY 2007.

Question 6. How has the lack of available compliance and enforcement data hin-
dered GAQO’s ability to study regional inconsistency? What other factors hinder a
quantitative analysis?

Response. GAO reported in June 2000 that the lack of reliable compliance and
enforcement data has hindered the ability of EPA and the Agency’s stakeholders,
including GAO and the EPA Office of Inspector General to ascertain the extent to
which regional inconsistencies do in fact exist, the impact they may have on human
health and the environment, and the manner in which they should be addressed.
(See Environmental Protection: More Consistency Needed Among EPA Regions in
Approach to Enforcement, GAO-00-108, June 2, 2000). GAO’s findings and rec-
ommendations in its June 2, 2000 report, the Inspector General reported both in
September 2005 and December 2005 that EPA faced challenges in developing out-
come data, such as compliance rates, to evaluate the effectiveness of the Agency’s
regulatory activities. The Inspector General explained, for example, that EPA has
limited knowledge of the regulated universe for which it maintains responsibility.
EPA and others need reliable universe information to accurately ascertain the scope
of EPA’s responsibilities and workload in different regions and evaluate manage-
ment decisions about regulatory activities in different regions, for example, the basis
on which regional offices develop targeting strategies, set priorities, and allocate re-
sources. Universe data also serves as the basis for calculating compliance rates.

The Inspector General further reported in December 2005 that EPA focused pri-
marily on measuring activities, or outputs, such as “number of enforcement actions”
and “number of inspections” because of the difficulty in demonstrating a direct
cause and effect relationship between specific enforcement and compliance activities,
and outcomes such as the impact the activities may have on human health and the
environment. Without reliable outcome data, EPA, GAO, and other stakeholders
cannot accurately assess the effectiveness of enforcement strategies in different re-
gions. For example, they cannot accurately evaluate whether compliance is going up
or down, how regions may vary in this regard, the extent to which regional dif-
ferences in compliance rates may result from management and program decisions,
and how the impact of regulations—such as on small entities—may vary between
regions.

Other factors hinder quantitative analysis of regional inconsistency. EPA head-
quarters enforcement officials emphasized that enforcement and compliance data, by
themselves, do not always offer the appropriate context to help determine the extent
to which the variations pose problems because the data do little to explain the rea-
sons for variations. Without such information, it is difficult to determine the extent
to which variations represent a problem, whether they are preventable, or the ex-
tent to which they reflect appropriate flexibility in applying national program goals
to unique circumstances.

Question 7. Has GAO considered in its enforcement studies how inconsistent en-
forcement may negatively impact human health and the environment?

Response. Our reports have not directly addressed the effect of inconsistent en-
forcement on human health or the environment. We reported that Federal and State
enforcement officials agree that basic program elements should be largely con-
sistent, although some variation is to be expected. According to EPA, for example,
some variation is to be expected in how regions target resources to the most signifi-
cant compliance issues in different regions and States. However, we reported that
it is important for EPA to get behind the data to understand the causes of appar-
ently wide disparities, in areas such as the quality and content of inspections, to
understand whether they reflect a problem (for example, to human health or the en-
vironment).

Question 8. In your testimony, you note an earlier GAO finding that EPA does
not sufficiently encourage States to consider economic benefit in calculating pen-
alties. Which Federal environmental statutes require such a determination in calcu-
lating penalties?

Response. We have identified no Federal environmental statutes that require
States to consider the economic benefit of noncompliance when assessing penalties,
nor have we found any statutes that require EPA to encourage States to make such
considerations. However, we did find several Federal statutes requiring EPA or
courts to consider the economic benefits of noncompliance when assessing penalties
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for violations of Federal programs or permits. (See 33 USC 1319(d), 1319(g)(3),
1321(b)(8), 1344(s)(4), 300h-2(c)(4)(B), 7413(e)1), 7524(b), 7524(c)(2), 7545(d)(1),
9609(a)(3), 11045(b)(1)(C)).

GAO’s June 2, 2000 report, “Environmental Protection: More Consistency Needed
Among EPA Regions in Approach to Enforcement” relied upon earlier EPA Inspector
General audit reports and OECA regional evaluations for this and several other
characterizations of the regions’ oversight of State programs. Among other things,
the Office of Inspector General and OECA reports cited the regions for not con-
ducting an adequate number of oversight inspections; not sufficiently encouraging
that economic benefit be considered in calculating penalties; not taking more direct
federal actions where States were slow to act; and not requiring States to report
all significant violations. Regional officials acknowledged at the time that, at least
to some extent, the criticisms were valid.

EPA headquarters has issued basic enforcement policy guidance since the mid-
1980s, the “Revised Policy Framework for State/EPA Enforcement Agreements”,
with periodic addenda and revisions that consistently encourage States to consider
EPA’s penalty policies as they develop their own penalty policies. The policy frame-
work states, in part, that “to remove incentives for noncompliance and establish de-
terrence, EPA endeavors, through its civil penalties, to recoup the economic benefit
the violator gained through noncompliance. EPA encourages States to consider and
to quantify where possible, the economic benefit of noncompliance where this is ap-
plicable. EPA expects States to make a reasonable effort to calculate economic ben-
efit and encourages States to attempt to recover this amount in negotiations and
litigation. States may use EPA’s computerized model (know as BEN) for calculating
that benefit or different approaches to calculating economic benefit. EPA will pro-
vide technical assistance to States on calculating the economic benefit of noncompli-
ance, and has made the BEN computer model available to States”.

In 1993 a revision to the EPA “Policy Framework” reiterated that it is “a common
goal for penalty assessments at the Federal, State, and local levels that penalties
should seek to recover the economic benefit of noncompliance at a minimum where
appropriate plus a portion reflecting the gravity of the violation”. In discussing the
criteria for assessment of monetary penalties, the 1993 policy revision states that
“in order to preserve deterrence, it is EPA’s policy not to settle for less than the
amount of the economic benefit of noncompliance, where it is possible to calculate
it, unless the benefit component is a de minimus amount, the violator demonstrates
inability to pay, there is a compelling public concern, or there are litigation-related
reasons for such settlement. State and local enforcement agencies should calculate
and assess the economic benefit of noncompliance in negotiations and litigation ex-
cept under these circumstances. Where State or local statutory authority would not
specifically authorize recovery of economic benefit, EPA still expects States to make
a reasonable effort to calculate economic benefit and to attempt to recover this
amount in negotiations and litigation using the State’s own statutory criteria. In ad-
dition to these factors, EPA recognizes that some State statutes do not support the
equivalent of the collection of the full economic benefit of noncompliance because of
limitations imposed, such as penalty caps. In such instances, EPA will work closely
with the States to assist them in overcoming these limitations”.
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A, Grain Division- 815-683-2103
X\ Onarga Branch- 815-268-4141

£8N X &
£0. Box 400 A 1
8O0 E. Jurty Aml Ave.
Creacent City, i1 GOS23 Fertiiizer Division- 815-683-2171
Fax- 815-683-2154

US Senute Envivonment & Public Works Committes

Washington D.C.

Dear Senators,
lamasalesrepraemveaumanAgremlmemmcwm!mmmstbnmmeundu
the noncompliance of the RMP insp n. The actual inspection went very smoothly, I
thought at the time.

‘We then received the threatening létter from Region 5 EPA. Most of our issues wers
paperwork mismderstandings, but 1o talk to the people st Region 5 you do not receive
any of your returned phone calls to help you reach an answer of what they wanted. We
then had the meeting in Peoria, they finally answered the questions, but whea they
answered the questions, it was still very confusing.

Ourbxgges:pmblem,mmyop:mcn,wasthatIdxdnotvmteammatyofaZOO#mleasa
of NH3 in the early hours of the moming from a h ine theft. Ihad
documents from Iroquois Counnty, lilinois SmtePohce,mdA,Ilhnms Department of Ag.
our scale tickets, maps, and the answers to the questions from Region 5 on the release.
However, I did not write a summary,

In my opinion, as a smail busi) n, the whole p wok up a lot of vatuable
‘ume,anddxdnotﬁxanythmg.

Safety is very important to me personaily, because my house is in the area of impact, if
we would have an incident. I currently have seven daughters that live at home, that is
why it is personally important to run a safe Ag. NH3 plant. In eddition, I am & Fireman
for Crescent Iroquois Fire Protection District; we need to be safe for the community and
my fellow firefighters.

Sincerely,

I3

Fred Butt



June 19, 2006

The Honorable James Inhofe

Chairman, Senate Environment & Public Works Committee
410 Dirksen Building

Washington, DC 20510

Dear Chairman Inhofe and Members of the Committes: -

I have been actively involved with risk management program compliance since the ruie was first
finalized. Based upon the recent actions of Region 5, I feel it is my responsibility to provide the
following information to be included in the record for your upcoming hearing on June 28, 2006.
I provide this information with hope that our industry will never again be subject to the
inconsistencies and unfair enforcement of a Federal rule by an individual region.

For more than twenty years I have helped farm centers with their regulatory reguirements. The
Asmark Institute exists to help retail farm centers comply with the myriad of regulatory
requirements. Our compliance assistance materials are utilized nationwide. Qur organization
has helped more than 500 farm centers prepare their Risk Management Plan (RMP) with only
one location being assessed a monetary penalty (of $150) since 1999. For Region 5 to proclaim
that more than 90% of the Illinois farm centers inspected were substantiaily out of compliance
is ridiculous and an indication that the problem lies within Region 5.

The Illinois Fertilizer and Chemical Association worked with their state EPA, The Fertifizer
Institute, the Asmark Institute and a broad cross-section of professionals across the United
States to develop the format and materials used in our industry. These materials have been
widely copied and distributed and have earned the respect throughout the industry as the
industry standard for RMP compliance. The materials have served to help a high percentage of
the 3,500 RMP facilities in the country, most of which are small businesses.

EPA instills fear in the hearts of our farm center personnel. The majority of these people are
small business owners and employees who feel they have no altemative but to cower to EPA's
intimidation and to fulfill their demands. No better example of this exists as in Region 5's
misuse of Expedited Settlement Agreements (ESA) in this case. Several of our farm centers
received an ESA for alleged vioiations that were not significant in nature. In most cases
concerning the alleged violations, the inspector had reviewed the documentation and failed to
recognize that it fulfilled the requirement for which she was auditing. The ESA for these
facilities were [ater withdrawn by Region 5 staff only after the issue gained national attention.

Asmark institute - 4941 Goetz Drive - Qwensboro, Kentucky 42301 - (270) 926-4600 « FAX (270) 926-0011
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1 first became aware of Region 5's intention to issue an ESA to lilinois farm centers on July 25,
2005 in a meeting in Chicago held at their office. I was joined by two representatives of the
Tllincis Fertilizer and Chemical Association for a meeting with the Region 5 staff to discuss the
first six locations that received an ESA. It took two months to arrange the meeting. At the
meeting Mark Horwitz and Sylvia Palomo announced they were finalizing their intentions to
issue an ESA to more than 90% of the 500 Illinois farm centers previously inspected. They
stated they had decided on a small monetary penalty issued in the form of an ESA along with a
four-hour mandatory training course. Each location in receipt of an ESA would be required to
attend the training, correct any deficiencies, pay the penalty and sign a Consent Agreement.

As an industry that has always been proactive and enjoyed a cooperative relationship with the
agencies we work with, we were shacked to leamn of the news. We appealed to the Region 5
staff stating it was not reasonable to proceed with enforcement when no form of outreach or
training had been extended or offered to our industry. They indicated that we shouid have
been monitoring their website for new information and updates, For the record, it should be
noted that any form of industry-wide enforcament is acceptable only after the agency has
completed muitiple forms of outreach.

The spirit of cooperation has been noticeably absent throughout this ordeal with Region 5. The
only mitigating factors in reducing the unreasonabie effects of the Region 5 staff have been
through contact with the Administrator and Deputy Administrator, and that occurred oniy when
the issue received attention from people in our nation’s capitol.

The Region 5 staff repeatedly failed to honor the following commitments untit made to do so by
a higher authority.

« In our July 25, 2005 meeting they agreed to meet with industry to discuss the
alleged violations. This meeting was finally held on November 30, 2005 after the
Administrator intervened. Region 5 staff limited the attendance of industry
representatives to this meeting.

+ In our July 25, 2005 meeting, Region 5 staff agreed to list the IFCA Annual
Conference as a location for training. This was re-affirmed at the November 30,
2005 meeting. However, when the viclation letters were issued by Region 5 the
IFCA training location was not included; the Deputy Administrator had to intervene
at industry’s request to force the staff to include this training event.

s Region 5 staff announced in our November 30, 2005 meeting with industry that
sample materials provided by industry would be used by staff in their training to
demonstrate the level of compliance desired by Region 5. We sanitized them of
proprietary information and sent them to Region 5 but they did not utilize them in
any of the training classes.

» Region 5 staff announced in our November 30, 2005 meeting that wording for the
“deficiency letters” would state that "the inspection at your facility has indicated that
you may have deficiencies’. Without any advanced notice the letters actually
received by our farm centers stated "based upon the inspection by your Illinois
Department of Agriculture, we (Region 5 staff) have determined that your facility
has viclated the following provisions of the RMP reguiations. ”
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» The Region 5 staff requirement for use of Consent Agreements was dropped after
being questioned by EPW staff. Wording was developed in the form of a
Certification of Compliance. It stated irrevocably that by signing “the facility is in full
compliance”,

o The Certificate of Compiiance was revised after the Deputy Administrator responded
to concerns from our industry. After his intervention the final wording on the
certification statement reads “the owner and/or operator hereby certify, to the best
of my knowledge, information and befief formed after reasonable inquiry, that as of
the date of this certification the facility is in fulf compfiance.”

There are many more examples of mis-steps and the unwillingness of some Region 5 staff to
communicate clearly with industry and work toward a resolution. As you can see from the
examples listed above, as an industry, we did not gain any degree of reasonable relief for which
we did not have to fight and plead and seek assistance from a higher authority. Had it not
been for the long-time relationships cultivated by those within our industry combined with the
luck of receiving national recognition of the issue, our Illinois farm centers would have been hit
with more than a half a million dollars in penalties and left to comply with RMP requirements for
which the Region 5 staff themselves cannot reasonably explain.

As a particular note of interest in this case, the state of Ohio is located in Region 5 and has
taken responsibility for administering the RMP in their state. To date, backed by the experience
of several inspections, we have yet to encounter anything but cooperation from the state of
Ohio, despite being located in Region 5.

As for the farm centers located in the state of Illinois and affected by Region 5's actions, there
is no way to adequately explain to them why they were singled out. It is especially difficult to
justify these events when no other state, including those also located in the same region, has
not experienced or been subject to this level of scrutiny.

Despite all of this our industry has responded to EPA’s criticisms and we have worked to
develop several new compliance assistance materials designed to help avoid this from
happening again. These materials will help fill the void for training and education on the risk
management program requirements. New tools and forms have been developed or revised to
assist our farm centers in providing the highest level of documentation that can be reasonably
expected to be maintained on-site. While we demonstrated good faith in developing materials
that will help avoid uneven enforcement in the future, we would ask the Honorable Members of
this committee to help ensure all Regions provide for the reasonable and even enforcement of
Federal rules and regulations.

Thank you for allowing me to provide this information as part of the record on June 28th.

Sincerely,
W Simmess,
Allen C. Summers, Jr. 1/

President
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At Arrowsmith
: 301 W. Young St.

P.O. Box 110
Arrowsmith IL. 61722
Phone (309)-727-14417
Fax (309)-727 1271

U.S. Senate ,
Environment & Public Works Committee

Washington, D. C. S

Dear Senators

| believe the Ag retail outlets in the state of lilinois carrying Anhydrous Ammonia
have been unjustly violated. it is hard to be in compliance with something or
someone if you are never given any guidefines on how to do so. We comply with ail
the guidelines put in place by the llinois Department of Ag that we know exist. | my
self had no idea what the USEPA guidefines where until after our RMP audit, when
they offered a class to tell you the things we were not compliant with which seems
kind of backwards to me. )

We have tried to stay more than compliant with ail reguiations the iilinois
Department of Ag have in my 20 vears at this location. The Department of Ag
always does a yearly inspection of our facility, which I think is great. The
Department of Ag’s goals are to make sure dated pieces of equipment are changed
out at the right times, all safety equipment is in glace and over all safety concerns
are addressed. To me these are the most critical things to be aware of...SAFETY.
That is what | am most concerned with aiso, we are the ones that have {o work with
Antydrous Ammonia on a daily basis and at the end of a day we all like to go home
to our families safely.

It takes a lot of time out of our already busy schedules to take care of ail this
paper work that really does not mean a whole lot cther than to create someane a
job at the USEPA.

Thank You
Greg Garlock
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caledonia farmers elevator

9260 E. Eaton Hwy., Lake QOdessa, Ml 48849

c, e Idée Om ﬂW wm(mmm-mFAx(mmumuumwnom(sws)manm

June 12, 2006

Honorable James Inhofe

United States Senator . .
Chairman, Environmental Public Works Committee
410 Dirksen Senate Office building

‘Washington, DC 20510

Dear Chairman Inhofe and Members of the Committeé:

I understand the subject of uneven enforcement and specifically the actions of U.S. EPA Region
V will be the subject of an upcoming hearing in Washington, D.C. I would like to thank you for
your efforts in helping provide relief from the over-zealous actions of the Region V staff. By
sending this letter, T want to make sure the record is complete and the members of your
committee fully understand what a small facility such as mine experienced.

My facility sells anhydrous ammonia as a fertilizer nutrient and was inspected by U.S. FPA staff
member Sylvia Palomo on August 27, 2004. I was able to produce everything Ms. Palomo asked -
to see except one document. It was not until May 20, 2005 that I received an Expedited

Settlement Agreemént (ESA) for 10 alleged violations. Idon’t know if you have ever read an

ESA or not, but it stated that without question, I could pay $900 and accept the terms of the
settlement or contest the alleged violations and take my chances at a risk of $32,500 per day for
each alleged violation.

‘We decided to respond to the ESA after reviewing the alleged violations with the Asmark
Institute. Our Risk Management Plan was prepared using the same format and materials as used
by hundreds of other retail facilities around the United States. Upon checking, I learned the
RMP format and materials provided by the Asmark Institute and The Fertilizer Institute had been
subject to repeated audits and inspections elsewhere in the coum:y with the facilities not
receiving any violations.

T have leamed there were only six facilities inspected in Michigan and all received an ESA. The
process of addressing the ESA for my facility started once I received it and lasted until just last
week, a period of 14 months. It is hard to believe that any agency can operate in this manner.
Based upon my experience with Region V:

s They failed to communicate with my facility and keep me informed. If not for the .
Hlinois Fertilizer & Chemical Association and the Asmark Institute we would not have
received any information. Our first request for an extension was granted, however any
other correspondence went unanswered from Region V.
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* Upon reviewing our response to the ESA, Sylvia Palomo contacted me by phone and
insisted that I allow her to get her legal counsel on the phone so she could settle with me
on the spot. [ felt this was very inappropriate because she did not want to put anything in
writing or allow us time to review the conditions or think about it.

¢ They took almost a year to contact my facility after the inspection date. If the alleged
violations were of any importance, the elapsed time Region V took to notify us would
have been irresponsible.

e They used the ESA process for alléged violations that were not significant or even clearly
a violation.

e They failed since 1996 to offer any training or workshops to help us understand the RMP
requirements before proceeding straight to enforcement.

o Tattended the four hour training class conducted by Region V staff as part of the process
industry agreed to settle the alleged violations. Region V’s training failed to provide
clear guidance on the requirements and demonstrate what was acceptable. They stood
before us and read us the regulations. Their main focus was pointing out to do a better
job recording our findings and documenting how we arrived at the decisions we made,
Anytime a participant asked a question, they were instructed to contact them back at.their
office and they would provide the answer. As a participant we left feeling we would just
have to keep trying repeatedly until it pleased the Region V staff. They can’t tell us the
correct way to do something but they are very willing to keep on telling us how we did it
wrong.

Thave to admit that my company was tempted to pay the $900 and avoid any further delay of the
dispute with Region V. I felt I had complied with the RMP requirements and that it was plain
wrong to pay the ESA and possibly set a precedent for the rest of the retailers in the United
States. I'm very pleased with our decision to join the rest of industry and stand up to the misuse
of power from Region V.

Thank yon for allowing me the opportunity to provide information on my experience with
Region V on the recent uneven enforcement case involving risk management programs.

Sincerely,

Joel Stoepker
Manager
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z I ' Cooperative Gas & Qil Co., Inc.

324 East Exchange St. PO Box 329 Geneseo, IL §1254
Phane: (309) 944-5703 Fax: (309) 944-4087

June 19, 2006

US Senate Environment & Public Works Committee -
Washington, DC

Dear Senators:

I am writing in regards to the confusion and Frustration among fertilizer dealers in the
state of linois who have ammonia facilities in their efforts to understand and comply
with RMP requirements. My specific issues are as follows:

L

There has been a lack of clarity as to what is expected and no specific format

“to follow. We have the perception that whatever we do, it will never be

enough. Due to the lack of clarity, there will always be an issue that we arc
out of compliance with.

The alleged violations are not consistent with the Department of Agriculture
inspections along wiih lack of clear direction on how to address the violations.

Our staff attended the training scssions and came away still rot understanding
what was expected.

The overall poor communications and lack of detail from UUSEPA.

There seems to have been a total disregard for the excellent safety record that
the fertilizer industry has in the storage and handling of ammonia.

The overall confusion and the amount of time required to work on RMP when
we are not clearly understanding the end resuit.

Thank you for your time and consideration. -

Larry Wi

Ul

General Manager

Cooperative Gas & Cll Co, Inc.
Geneseo, Illinois
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Earlville Farmer’s Co—Operative

Crop Production Center

US Senate Environment & Public Works Committee, Washington DC

Dear Senators:

This letter is regarding our Risk Management Plan inspection and
violations. Following our RMP inspection from the Iliinois Department
of Ag, we were left with the impressicn that we were in compliance,
However, we were given six viclations which we feel were unwarranted.

The USEPA administered very little help in their training sessions on how
to come into compliance. Had the USEPA provided more specific
instruction and better communication on what they wanted, there would
have been no need for a training session.

Overall, we feel the Risk Management Plan regulations were compietely
unnecessary. We have been handling anhydrous ammonia since 1978
without any safety issues, and we continue to comply with the Illinois
Department of Ag’s stringent inspections.

J. Bryan Killelea
Crop. Production Manager



90

EFFINGHAM
EQUITY <&

Tune-22, 2006

US Senate Environment & Public Works Committee
Washington D.C. 20510

Re: . USEPA RMP Enforcement Actions
Dear Senators:

Effingham Equity is an agriculfural cooperative Jocated in South. Central Illinois, We operate 14
anbiydrous ammonia facilities, which are subject to the RMP regulations under Section 112(r) of
the Clean Air Act. T would like to ke this opportunity to express my concem over the angoing
sitaation with our judustry and USEPA Region V. I am unaware of any other state or industry
that has been subject to as much inspection and enforcernent as the lllinois Agribusiness
Industry: I think most individuals in our industry would agree that the Agency’s inspectians
were inconsistent and their communication was very poor.

To comply with the regulations, ty staff and I prepared 2 standard RMP for all 14 facilities. The
only differences between the plans were the site specific details (storage container sizes,
emergency procedures, facility layont, ete...). When USEPA Region V conducted the
inspections, the Agency determined Effingham Equity violated provisions of the regulations, but
they were inconsistent. I have facilities with as few as 2 viclations and some with as many as §
viclations. How is that possible if all plans are the same? To this day, [ still do rot understand
the reason for the inconsistencies.

The other disturbing trend I have seen from the Agency is the lack of communication. Whether
itis RMP or SPCC, the Agency seems to be very reluctant to conduct outreach. And
unfortunately, when they have conducted outreach, it has been canfising. The inability for the
Agency to give a straight answer has been extremely frustrating.

Thope the Committee will take 2 close lock at USEPA Region V actions over the past couple of
years in the state of Tllinois.

Sincerely,

Vincing

Safety and Regulatory Director
Effingham Equity

PQ. Box 488 E¥ingham, IL 52407 Bhone: 217.342-3122 Far: 217-347- 76071
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HazBaanpinc.

618 W. VAN BUREN
P. O. BOX 457
CLINTON, ILLINOIS 61727

US Senate Environment & Public Works Committae
Washington, DC

Dagr Senators,

lwonmhkcmvmcamyopxmmuswdmhwhndhngofmemskmmgmm. The - .
procedures a5 to Gling should have been made clearer as the start back in 1999. The Ag wdusiry has and
will always try 10 do the right thing, but we noed to know the rules. The latest go around cost each location
a great deal of time and money. 1 think that after the audit conducted by [L. Departiuent of Ag., that EPA
would have worked with our industry o correct the violetions. nstead thoy chose to fine all of us. Nota
way 10 build trust with owr industry in my opinion. Some of the violations listed by EPA were different
than the findings of 1. Dept of Az, The safety record of our industry shouald spesk for it's self. Forall of
mmm:thevommeofpmd\mmmeamumnfnmcnllouadmdwimWrewindduus,mmymmd
we know what we're doing.

Respectively,
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KOHLBRECHER TRUCK SERVICE, INC.

8307 MAIN STREET
ST. ROSE, IL 62230
{(618) 526-7548
June 23, 2006
U.S. Senate
Environment and Public Works Committee
Washington D.C.

Dear Senators:

In December 2005 we were sent notice from the U.S. EP.A. about vialations of our
R.M.P. file. A copy is attached.

Never had the U.S. E.P.A. given us any guidelines or solid recommendations an how 1o
£ill ont these reports. The only guidelines we received were from the LF.C A. and one of
our suppliers from Iowa.

In reference to the compliance audits we had the documentation on this but it was not
filed in the right place and I could not find it when the inspector was here, As for the
censug data we has no way of finding the information, sc we used numbers from our
sewer district and added some farm families in the area.

When we used thie proper census data we were off by 55 people on the worst-cass
scenario and 24 aver on the altemative case scenario. Even after | attended the risk
management training session ] still did not know where to lock for the answers to these
problems. If it had not been for the Illinois Fetilizer and Chemical Association our
company would not be abie to comply.

Thank you all for the interest in this matter.

Sincerely,

Clarence Kohibrecher



-]
ME&M Service Compan

TION Cofen 3, AR faa SO  Darkowis, [ F2020 = Poee: 174544518

US Senate Inviconmear & Public Works Committes
Washington, DC

Jone 15, 2006

Dear Senators:

T would [ike to comment on the USEPA Region V RMP enforcement, We had several
citations issucd by the USEPA, which were clearly miscommumication between the
Depariment of Agricutlure and the USEPA. Many of the things in question were done in
the manner we thought was right, considering the poor gnidanee and direction we had
received from the USEPA. 11ad anyouae asked vs for clagification at the time of the
tnspaction or a sirple phone call later, we could have saved cveryoue some time and
money.

Qur industry knows maore about the safety nceds than anyone clse. By law, we are
required 10 train our emplayces in the safe handling of ammonia when employed and
every thrce years thereafller. We train our people extensively when hired and then
annually. Vailure to hundle amumonia safily s an option we cannot afferd, The tiings
USEPA are largeting arc the wrong area. The industry safely handles ammonia.

Siucercly,

-
/‘g(«:.,ﬂbd' ww"
Brad Klaus

Genera! Manager

Alwatery Fortilizer Plant » Buniar il Elavator » Butler » Carfinville Elevator » Carfinville Fast Slop « Chestaerfield Elevalor
Filimore » Girard Elavator » Girard Fertjlizer » Hilisboro » vving Elevator » irving Plant Foad = Lilchfield
Nokomis * Paimyra Elevator » The ile = Virden Elevatar < Virden Fast Stop
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MoNT EAGLE MILLS, INC.
PO Box 192
FLAT ROCK, ILLINOIS 62427
(618) 584-3224
FAX (618) 584-3228

U.S. Senate Environment & Public Works Committes

Dear Senarors:

This letter is to address the inconsi ies of the Risk M: Plan (RMP) audit conducted at our
facility by inspectors contracted by Region V USEPA. On March 29, 2005 an inspector contracted by
Region V conducted a RMP compliance inspection at the company Mont Eagle Mills, Inc. located near Flat
Rock, Tllinois to determine compliance with Risk Management Plan regulations, After receiving a letter
noting four deficiencies with the RMP; representatives from Mont Eagle Mills, Inc. requested a copy of the
inspection report from Region V USEPA. There were four separate violations noted by Region V USEPA
that contradict the inspection report.

The first violation; Mont Eagle Mills, Inc. failed to prepare and implement procedures to maintain the on-
going mechanical integrity of the process equipment as required under 40 C.F.R. § 68.56. Coniradictory to
this violation, the inspector noted on the inspection form the our facility has prepared and implemented
maintenance procedures, have on-site technical manuals for the process equipment (i.e. tanks, pump, valve,
etc...) and also noted in the report that this facility inspects and tests the process equipment twice a year.

The second violation, Mout Eagle Mills, Inc. failed to conduct incident investigations as required under
section 40 C.F.R. §68.60. The inspector clearly noted on the inspection form that there were no incidents
which resulted in or could reasonably resulted in a catastrophic release of anhydrous ammonia. Qur facility
bad go incidents to report, thereby making the incident investigation report obsolete. In fac, the inspector
clearly notes in the report that this facility did not have an anhydrous ammonia spill or any release of
anhydrous ammonia with offsite exposure, yet our facility was considered in violation for failing to conduct
and incident investigation:

The third and fourth violations, Mont Eagle Mills failed to maintain ail the records on the offsite
consequence analysis as described in 40 C.F.R. § § 68.39(a) through 68.39(e). The inspector noted in the
report that our facility did indeed have a worst case scenario for our bulk storage tanks and an alternative
release scenario for ammonia and the inspector alse noted in the report that the documentation supporting
both scenarios is complete and maintained.

An RMP audit was conducied at-two of cur other fcilities by the same inspector with similar
inconsistencies as the inspector who conducted the audit at our Flat Rock facility. On May 17, 2005 an
inspector contracted by Region V USEPA conducted a compliance inspection at Mont Eagle Mills, Inc.
near Surumer, [llinois and an inspection was conducted on May 19, 2005 by the same inspector to determine
compliance with RMP regulations. Both facilities were noted as being in violation for failing to conduct
incident investigations as required under section 40 C.F.R. § 68.60. The inspection report clearly notes
there were no incidents recorded at both facilities because there were no incidents which resulted in or
could reasonably have resulted in a catastrophic release of anhydrous ammonia.

The se¢cond violation noted by Region V USEPA at both facilities; Mont Eagle Mills, Inc. failed to prepare
written operating procedures for the storage and nurse tanks in accordance with 40 C.F.R. § 68.52. On the
mspection report submitted to Region V USEPA it clearly states that both facilities bave prepared written
operating procedures for the ammonia tanks and procedures are updated wh T a major change occurs
and prior to startup of the changed process. ’
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Okaw Farmers COOP
P.O.Box 31
Lovington, lllinois 61937

June 23, 2006

U S Senate Eqvironment & Public Works Committes
Washington DC

This lester is 10 be put on filc in support of the agrichemical dealers across the Unised States,

1 started in the grain and festilizer business over 30 years and of those [ waz Mayor of our farm
community of 1300 peopie for 20 years. I have aiways looked ont for the safety of our commuanity and
have not had 2 problem of a saftty issuc yet. We have always been checked out by the Dept. of
Agriculture, which I welcomed to make sure [ have not overlooked anything. Since the RMP*s weze put
into affect, my direction has beean shifted from the local safety standpoint, to jast trying to satisfy the
'USEPA and the paperwork. The paperwark is very non understandable with very little help, and then
one mistake with the paperwork and a huge fine issued. The Dept. of Agriculture cannot even answer
questions because they do not understand it either.

T would much rather see the USEPA work with the Dept. of Ag and the agrichezmical dealers to create
safer regulations that is more uniform across the country and more understandable if we are expected to
follow them. If we operste & safe business but our paperwork is not up 1o USEPA, we receive a huge

. fipe instead of the trying to work with us.

Thank You,

,&»\@S.«—‘«‘J-

Gary P. Smith
Okaw Farmer's COOP
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TARTER FEED & FERTILIZER
© 1240So. 4th: Ave. '
P.0. Bax 636
Canton, L. 51620
Phone: (309) 647-4814 Fax: (309) 647-4860

U.S. Senate Environment & Public Works Comumittes
Dear Senators:

This letter is in reference to deficiencies cited by Region V USEPA for non~compliance with
certain requirements of the Risk Management Plan. On November 17, 2004 an fospector
contracted by Region V USEPA condiicted a RMP compliance audit. Over a year later, we
received notice from Region V USEPA that we were in violation of certain yules of the RMP.
QOur company uses Asmark Institute services to help gain compliance with regulatious that impact
our ag retail business including regulatory assistance with the Risk Management Plan.

Tarter Feed & Fertilizer was found in violation of failing to conduct a review of the hazards
associated with anhydrous atnmonia and the associated process and procedures, inchiding the use
of storage and nurse tanks, as required under 40 C.F.R. §68.50. This did not make any sense to
us because we have a copy of the hazard review in our RMP file. In fact, after reviewing the
inspectora report, he did make note that this facility conducted a review of the hazards associated
with the anhydrous ammonia tanks-and the inspector noted the results of the hazard review
documnented and identified problems resolved. A copy of the hazard review was submitted to
Region V USEPA, yet we were cited in violation-of this requirement.

The next violation we are confused about deals with census data. EPA states that Tarter Feed &
Fertilizer failed to use the most recent Census datz or other updated information to estimate the
population as required under 40 C.FR. §68.30(c). After reviewing the inspectors report, we
noticed the inspector wrote that we used U.S. Census Bureau—Land View III. This is either a
typo or oversight by the inspector because the Asmark Institute used U.S. Census Burean—Land
View V to belp us determine the population affected by the worst and alternative case scenarios.
. The documentation i our RMP file clearly states we used Land View V data and the Asmark
Institute only uses the most recent U.S. Census data to determine affected populations, yet we
were also cited in violation. o

Another issue that we da not understand is that the contractcr listed in the letter from Region V
that inspected our facility was not the person who actuaily showed up to conduct the inspection.
This only added to the lack of validity and relisbility of the RMP violations we received. How do
you fix things that aren’t broken.

The training session I attended that was put on by Region V personnel was more confising than
helpful. The session lasted about four hours and 1 left not knowing how to comply with the RMP
rules and feit it was a complete waste of my time.

Sinc:rely,

Kevin Tarter
Mark Tarter
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,
Plaintiff,
Case No. 05-cr-40029-JPG

V.

WABASH VALLEY SERVICE

COMPANY et al,,
Defendants.

)
)
)
)
)
)
)
)
)
)

MEMORANDUM AND ORDER

GILBERT, District Judge:

This matter is before the Court on Defendants’ joint motion to dismiss the charges against
them and to declare 7 U.S.C. § 136j(a)(2)(G) unconstitutional (Doc. 43). Defendants submitted a
memorandum in support of their motion (Doc. 44), to which the government has responded (Doc.
47) and Defendants have replied (Doc. 53). The Court heard oral argument on this motion on
February 16, 2006. Having considered the briefs and arguments in this case, the Court finds that 7
U.S.C. § 136j(a)(2}(G) (“the statute™) is unconstitutionally vague as applied here insofar as it
incorporates certain provisions from the labels of two pesticides, AAtrex 4L (“AAtrex”) and Bicep
II Magnum (“Bicep”). Therefore, Defendants’ motion (Doc. 43) is GRANTED and the charges
against the Defendants in this case are DISMISSED.

BACKGROUND

The incident giving rise to this prosecution took place on May 8, 2000. On that date,

defendant Noah Horton (“Horton™), a Wabash Valley Service Company (“Wabash”) employee

applied two restricted-use pesticides subject to the provisions of the Federal Insecticide Fungicide
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and Rodenticide Act, 7 U.S.C. §§ 136 et seq. (“FIFRA™), to a farm in Hamilton County, Illinois.
Horton applied pesticides that had been impregnated’ onto fertilizer pellets using an “air flow
application rig” — a tractor-like vehicle fitted with booms. Elaine Zohfield (“Zohfield”), a neighbor
who observed (and videotaped) Horton’s application of the pesticides, complained to authorities
about Horton’s activities because she was worried that these pesticides would drift, and then saw
(and filmed) these pesticides drifting onto her land. According to records kept by Wabash, the wind
that day was blowing at approximately 20 m.p.h. toward Zohfield’s farm. At trial, the government
intends to show that when applicators apply pesticides through the impregnated fertilizer method,
the pebble-like fertilizer pellets break down and generate fine particles that can drift when the
weather conditions are not appropriate for application. The government claims the windy conditions
that day caused this pellet dust to drift onto Zohfield’s property.

The pesticides used by Horton that day, AAtrex and Bicep, both contain the chemical
atrazine. The EPA has classified these chemicals restricted-use pesticides because of atrazine’s
toxicity to aquatic life. In its offer of proof, the government submits that Horton applied these
pesticides illegally because he did so contrary to three specific provisions contained in the AAtrex
and Bicep labels. The first two provisions appear on both labels: “Do not apply this product in a
way that will contact workers or other persons, either directly or through drift;*(Doc. 44-2 at 2, 44-4
at 2) and “To avoid spray drift, do not apply under windy conditions.”(Doc. 44-2 at 3, Doc. 44-4 at

3). The government also claims Horton failed to comply with a second provision of the AAtrex

'Impregnation refers to the process where pesticides are mixed with a dry bulk granular
fertilizer prior to application. (Doc. 44 at 8). According to Defendants, the impregnated
fertilizer takes on a solid form and resembles a small pebble.
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label which reads “Do not apply when weather conditions favor drift from treated areas.” (Doc. 44-5
at 7). In its brief and at oral argument, the government represented that these three provisions are
different ways of saying the same thing: Do not apply when it is too windy. (Mtn. Hrg. Tr. at 44).
ANALYSIS

The statute reads as follows: “It shall be unlawful for any person . . . to use any registered
pesticide in a manner inconsistent with its labeling.” 7 US.C. § 136j(a)(2)}(G). It simply
incorporates the label provisions of registered-use pesticides into itself and provides for criminal
penalties for the failure to comply with them. Defendants claim the three provisions under which
the government is bringing its case are so vague that they make the statute unconstitutional as
applied. They also claim it is void on its face for reasons the Court will discuss below.

The most recent Supreme Court case giving the vagueness doctrine in-depth treatment was
City of Chicago v. Morales, 527 U.S. 41 (1999). There, the Supreme Court found the statute at issue
unconstitutionally vague, but did so in a plurality decision. Because the decision was a plurality,
Morales left the Supreme Court’s vagueness jurisprudence unclear. The broad outlines of the
doctrine, however, are relatively clear, “It is a basic principle of due process that an enactment is
void for vagueness if its prohibitions are not clearly defined.” Graynedv. City of Rockford, 408 U.S.
104, 108 (1972). A law must “give the person of ordinary intelligence a reasonable opportunity to
know what is prohibited so that he may act accordingly.” Id. In other words, the statute must be
sufficiently clear to provide individuals with fair notice that their conduct is prohibited. In addition,
a criminal statute must define the conduct prohibited under in its terms “in a manner that does not
encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357

(1983). The Supreme Court has sometimes characterized the enforcement facet of the vagueness
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doctrine as the most “important.” Id. at 358. It has focused on this dimension because the lack of
minimal guidelines for enforcement “may permit ‘a standardless sweep [that] allows policemen,
prosecutors, and juries to pursue their personal predilections.” Id. (quoting Smith v. Goguen, 415
U.S. 566, 574 (1974)).

When a statute purports to regulate constitutionally protected conduct, the Court has said that
a statute can be held unconstitutionally vague on its face despite the fact that the statute may not be
unconstitutionally vague in all its applications. Kolender, 461 U.S, at 358 n.8 (collecting cases).
Whether a court should, and the extent to which a court can, invalidate a statute on its face has been
the subject of a heated debate over the years. See, e.g., id. at 371 (White, J., dissenting). Some
members of the Court have attempted to draw a distinction between constitutionally protected
conduct generally, and conduct protected by the First Amendment. In any event, a majority of the
Court - some justices more grudgingly than others — has determined that the “overbreadth” doctrine
allows for facial invalidation of statutes that implicate First Amendment freedoms. Morales, 527
U.S. at 52. Under this doctrine, a law inhibiting the exercise of First Amendment rights may be
facially invalid if the “impermissible applications of the law are substantial when ‘judged in relation
to the statute’s plainly legitimate sweep’.” Id. (quoting Broadrick v. Oklahoma, 413 U.S. 601, 612-
15 (1973)).

In Morales, Justice Stevens, joined by Justices Souter and Ginsburg, found that courts may
declare statutes facially invalid for vagueness under the overbreadth doctrine and in a second
situation, where a statute “fails to establish standards for the police and public that are sufficient to
guard against the arbitrary deprivation of liberty interests.” 527 U.S. 41, 52 (1999) (citing Kolender,

461 U.S. at 358). In making this finding, the Court suggested that a statute that regulates business
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activity only, and does not implicate other constitutional rights might not be subject to a facial attack
in the second circumstance. Id. at 55 (“This is not an ordinance that simply regulates business
behavior and contains a scienter requirement. It is a criminal law that contains no mens rea
requirement and infringes on constitutionally protected rights. When vagueness permeates the text
of such a law, it is subject to facial attack.”) (internal citations and footnote omitted). That two
separate avenues for facial invalidation exist was not a position that a majority ofthe Morales Court
accepted. Justice Scalia, for example, questioned the propriety of ever declaring a statute invalid
on its face, citing advisory opinion concerns. Morales, 527 U.S. at 77 (Scalia, J. dissenting).
Acknowledging that the Court had found, on anumber of occasions, statutes facially invalid, Justice
Scalia noted that the Court had only done so when the litigant established that the statute at issue
was unconstitutional in all its applications. /d. For this proposition, Scalia relied on, among other
cases, United States v. Salerno, 481 U.S. 739 (1987). There, the Court said “A facial challenge to
a legislative Act is, of course, the most difficult challenge to mount successfully, since the
challenger must establish that no set of circumstances exists under which the Act would be valid.”
Morales, 527 U.S. at 78-79 (Scalia, J. dissenting) (quoting Salerno, 481 U.S. at 745). The above
analysis is necessary here, because the parties take the respective positions of the two main factions
of the Morales Court, Defendants asserting the position espoused by Justice Stevens, and the
government championing the position of Justice Scalia.

Significantly, the Supreme Court and the Seventh Circuit have indicated that non-First
Amendment-implicating statutes are not subject to facial attack. See, e.g., Maynard v. Cartwright,
486 U.S. 356, 361 (1988) (vagueness claims not implicating First Amendment concerns must be

evaluated as-applied only); see also United States v. Cherry, 938 F.2d 748, 753 (7th Cir. 1991)
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(same). The Seventh Circuit, for its part, has not taken a consistent position on the Salerno issue.
In 4 Woman’s Choice-East Side Women's Clinic v. Newman, the Seventh Circuit characterized
Salerno’s “no set of circumstances” language as a suggestion not essential to the judgment in that
case, and disregarded it in favor of contrary Supreme Court authority. 305 F.3d 684, 687 (7th Cir.
2002) (“Given the incompatibility between Salerno’s language and Stenberg’s [v. Carhart, 530 U S,
914 (2000)] holding, it is the language of Salerno that must give way.”); see also Karlinv. Foust,
188 F.3d 446, 483 (7th Cir. 1999) (“In Casey, the Court appears to have tempered, if not rejected,
Salerno’s stringent ‘no set of circumstances’ standard in the abortion context.”). On the other hand,
the Court indicated the “no set of circumstances” test is the law of the circuit in Daniels v. Area Plan
Comm’n of Allen County, 306 F.3d 445, 467 (7th Cir. 2002) (“[T]o mount a successful facial
challenge the plaintiff must establish that no set of circumstances exists under which the Act would
be valid.”) (internal quotation and citation omitted). Significantly, the Supreme Court has said that
“economic regulation is subject to a less strict vagueness test because its subject matter is often more
narrow, and because businesses, which face economic demands to plan behavior carefully, can be
expected to consult relevant legislation in advance of action.” Village of Hoffinan Estates v.
Flipside, Hoffinan Estates, Inc., 455 U.S. 489, 498 (1982) (footnote omitted). As a final general
matter, it is necessary for the Court to consider the following admonition from the Supreme Court
in United States v. National Dairy Products Corp.,

The delicate power of pronouncing an Act of Congress unconstitutional is not to be

exercised with reference to hypothetical cases . . . . [A] limiting construction could

be given to the statute by the court responsible for its construction if an application

of doubtful constitutionality were . . . presented. We might add that application of

this rule frees the Court not only from unnecessary pronouncement on constitutional

issues, but also from premature interpretations of statutes in areas where their
constitutional application might be cloudy.
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372 U.8.29, 32 (1963) (quoting United States v. Raines, 362 U.S. 17, 22 (1960)). With these
considerations in mind, the Court will address the specific claims in this case.

A, The Facial Challenge

Defendants claim the statute is void on its face because the phrase “manner inconsistent with
its labeling” does not apprise applicators of which actions taken inconsistent with product labeling
will subject them to criminal sanction. The labels placed on pesticides subject to FIFRA contain a
number of safety indications as well as suggestions as to efficient and proper product use. One such
suggestion reads: “For best results, apply [Bicep] to weed-free soil following use of a preplant
surface, preplant incorporated, or preemergence herbicide, or following a lay-by cultivation. .. .”
(Doc. 44-4 at 4). Thus, under a straightforward application of 7 U.S.C. § 136j(a)(2}(G), Defendants
maintain that an individual could be subject to criminal sanction if he failed to follow the above-
quoted suggestion. This uncertainty, claim Defendants, forces commercial applicators to speculate
as to which inconsistent acts are criminal. That the statute forces them, among others, to speculate
as to which provisions they must strictly adhere to makes this statute unconstitutionally vague in
accordance with Stevens’s plurality opinion in Morales.

The government does not believe Defendants may challenge this statute facially because it
does not implicate First Amendment concerns. Maynard, 486 U.S. at 361; Cherry, 938 F.2d at 753.
The government does however, address the merits of Defendants’ facial challenge. As a starting
point for analysis, the government directs the Court to United States v. Corbin Farm Service, 444
F.Supp. 510 (D.C. Cal. 1978), the only reported case addressing the vagueness of the statute. In
Corbin Farm Service, the court found that the phrase “inconsistent with its labeling” was not vague.

Id. at 516-17. Interpreting the statutory language the court stated, “It is clear enough that, if one
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applies a pesticide in a way contrary to the directions on the label, one has violated the statute.” Id.
at 516. In that case, the court found that courts reviewing the statute here should “not be too
demanding” and that it would not find the statute vague “simply because [it might be difficult to
determine] whether certain marginal offenses fall within their language.” Id. at 515, 516 (second
quotation from National Dairy Products Corp,, 372 U.S. at 32-33).

In its more precise application, the government claims the statute does not really force
applicators to speculate what conduct will subject them to criminal sanction. It claims common
sense and experience allow applicators to determine which portions of the labels are advisory and .
which are mandatory. A sentence beginning “Do not apply . . .” is plainly distinguishable from one
that begins “For best results . . .” Further, the government claims that the nature of the criminal
prohibition in the statute is clear to those to which it applies. Though not in force at the time of the
incident here, the government cites to a Pesticide Registration Notice (an EPA policy document)
published by the EPA, which allegedly makes the interaction between the statute and the labels
clear. In Pesticide Registration Notice 2000-5 the EPA distinguishes between mandatory labeling
statements — statements that include imperative verbs such as “must” or “shall” — and advisory
statements — those written in descriptive or “nondirective” terms. U.S. ENVIRONMENTAL
PROTECTION AGENCY, PESTICIDE REGULATION (PR) NOTICE 2000-5: GUIDANCE FOR MANDATORY
AND ADVISORY LABELING STATEMENTS, af http://www.epa.gov/PR_Notices/pr2000-5.htm. (last
visited Mar. 12, 2006) [hereinafier PRNOTICE 2000-5). These advisory statements merely “provide

information to the product user on such topics as product characteristics and how to maximize safety

The EPA issued this notice on May 10, 2000 — after the incident here. However, the
government contends that the document accurately reflects pre-existing EPA practice and policy.
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and efficacy while using the product.” PRNOTICE 2000-5. The government believes this statement
makes the law clear and asks the Court to consider the EPA’s construction here. See Kolender, 461
U.S. at 355.

After reviewing the law and arguments, the Court concludes that Defendants cannot make
a facial challenge to this statute. The Supreme Court and the Seventh Circuit have held in Maynard
and Cherry respectively, that facial challenges are only appropriate to those cases that implicate the
First Amendment. In any event, the plurality which suggested that a non-First Amendment-
implicating statute could be subject to a facial attack indicated that such would not be the case for
the regulation of business activity which did not implicate other constitutional rights. As the statute
at issue here simply regulates business activity, the Court finds that it is not subject to facial attack.
Maynard, 486 U.S. at 361; Cherry, 938 F.2d at 753.

B. Unconstitutional as-applied

Defendants claim this statute is unconstitutional as applied to them with respect to each of
the three label provisions the government claims Horton failed to follow. The initial point of
contention between the parties relates to the lens through which the Court should view these labels.
Defendants claim their status as persons with specialized knowledge should significantly color the
inquiry. Because the statute regulates commercial applicators, the Court should analyze the
provisions incorporated in it, for vagueness purposes, from the perspective of one with specialized
knowledge in the industry. A proposition similar to this finds substantial support in the case law,
in a line of analysis seeming to start with the 1926 Supreme Court decision in Connally v. General
Const. Co., 269 U.S. 385 (1926). There, the Court indicated that a statute is sufficiently clear for

vagueness purposes when it “employ[s] words or phrases having a technical or other special
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meaning, well enough known to enable those within [its] reach to correctly apply them.” Id. at 391.
The Court made similar pronouncements in subsequent cases as well. See, e.g., McGowan v.
Maryland, 366 U.S. 420, 428 (1961) (suggesting in dictum that business people regulated by a
statute would be able to understand what is covered under its terms as a matter of “ordinary
commercial knowledge” or by making a reasonable investigation). The courts of appeals’ have built
upon this rationale and found that the vagueness standard is lower when a statute uses specialized
phraseology apparent to those governed by its terms. In United States v. Weitzenhoff, 35 F.3d 1275,
1289 (9th Cir. 1993), the Ninth Circuit held that when a statutory prohibition

involves conduct of a select group of persons having specialized knowledge, and the

challenged phraseology is indigenous to the idiom of that class, the standard is

lowered, and a court may uphold a statute which uses words or phrases having a

technical or other special meaning, well enough known to enable those within its

reach to correctly apply them.
(quoting Precious Metals Assocs., Inc. v. Commodity Futures Trading Comm’n, 620 F.2d 900, 907
(1st Cir. 1980)); see also United States v. Eligs, 269 F.3d 1003, 1016 (9th Cir. 2001). Put slightly
differently, the Court in Precious Metals Assocs. said that whether a statute is vague depends upon
whether the “language sufficiently conveys a definite warning as to the proscribed conduct, when
measured by common understanding and commercial practice.” 620 F.2d at 907. Defendants urge
the Court to apply this rationale in a slightly different context here. They argue that it is the
specialized knowledge within the industry that makes the labeling discussed below vague and

unclear.

? The Seventh Circuit has not explicitly applied this construction; however, its cases
could be read accordingly. See Coleman v. Ryan, 196 F.3d 793, 797 (7th Cir. 1999); Bence v.
Breier, 501 F.2d 1185, 1190 (7th Cir. 1974) (in determining if a statute is vague “it is necessary
to examine whether the rule creates a standard of conduct which is capable of objective
interpretation” by those who must abide by it).
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The Government, on the other hand, believes the Court should evaluate the statements in the
labels under a reasonable person standard. It argues that when read by an individual of ordinary
intelligence, the statements clearly indicate that applicators should not use these pesticides when
they could be “blown” onto a neighbor’s property or towards people. The government does,
however, claim that the provisions are not vague because they use specialized language understood
in the industry, citing Champlin Ref. Co. v. Corp. Comm’n of Oklahoma, 286 U.S. 210, 242-43
(1932) (indicating that statute might not be vague if terms used were familiar to those with
knowledge of the subject regulated); McGowan, 366 U.S. at 428.

To the extent necessary, the Court finds that the statute should be read from the perspective
of those subject to its application. Whether the terms used in the label provisions have precise
meanings that are different from the way a reasonable layman would understand them is an issue
of fact. In any event, the Court does not believe the resolution of this relatively fine point is
outcome-determinative.

i The First Provision in the Labels

The labels for both AAtrex and Bicep state: “Do not apply this product in'a way that will
contact workers or other persons, either directly or through drift.” Defendants claim the use of the
phrase “in a way” references improper forms of application (e.g., the use of a crop-duster, boom unit
or other implement of application). As the government claims Horton should not have applied the
chemicals because of the wind, not that he used an improper form of application, Defendants claim
the statute is unconstitutionally vague as applied here. The government disagrees with this
characterization. It claims the prohibition is general in nature and that an ordinary person reading

it would understand that it prohibits the application of the product where it may come into contact
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with other people, regardless of the particular application method used.

The distinction Defendants attempt to draw between “condition” and “method” is not very
persuasive. With respect to this provision, there is no claim that some specialized understanding in
the industry fosters a mistaken view of the particulars of its requirements. The relative weakness
of this position, however, does not diminish the potential infirmity of the provision as a whole. In
their briefs and at oral argument, Defendants made an overarching argument directed at all three of
the provisions here: that they simply do not let an applicator know what to do and what not to do.
This is the heart of the inquiry; whether the provisions incorporated into the statute apprise an
applicator of what conduct will subject him to sanction. As came out in the briefs and oral
arguments, there are a number of ways in which these pesticides can come into contact with workers
or other people. Counsel for the government indicated that if applicators apply a product in liquid
form when there is little or no wind, the pesticide might become suspended in the air. (Mtn. Hrg. Tr.
at43). Thus, if the chemical is in the air for some time the potential for drift or for someone to come
through a treated area will increase. Common sense and experience indicate that wind conditions
are subject to abrupt change. These concerns are part of Defendants’ broader argument. They tell
the Court that the impregnated pellet method of application is a more time-consuming method, a
method that reduces the risk of drift. Nevertheless, even using this method, both sides tell the Court
that some drift will occur in almost all cases. (Mtn. Hrg. Tr. at 46). The EPA recognizes this as well.
In their spray drift fact sheet, the EPA candidly admits “that some degree of drift from spray
particles will occur from nearly all applications.” U.S. ENVIRONMENTAL PROTECTION AGENCY,
PESTICIDES: TOPICAL & CHEMICAL FACTS SHEETS: SPRAY DRIFT OF PESTICIDES, at

http://www.epa.gov/pesticides/factsheets/spraydrift.htm. (last visited Mar. 12, 2006) [hereinafter
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SPRAY DRIFT FACT SHEET].

After looking at this direction in the label, an applicator must decide how much wind is too
much. If there is always going to be some drift, he must decide how much drift is acceptable. If
“acceptable” is not the right term, then he must decide how much drift makes him subject to
prosecution. If an applicator knows that a house is two-hundred and fifty yards away from a field
where he needs to apply pesticides, it is clear he must consider the level of the winds and the method
of application in determining whether he will be applying the pesticides in a way that they will come
into contact with people. To be reasonable in this determination, must he also determine if people
are in the house, and if so, whether they are likely to come outside and venture toward the fields?
What about children? Must he determine whether children live in the house? Any reasonable
person knows that children are liable to be in and out of a house and are not especially aware of the
dangers of the kind presented here. If there are kids around, is two-hundred and fifty yards too
close? Should he take other precautions? Maybe he should check with the parents of the children
and find out when they will be at school so there is no chance they will come into contact with the
pesticides. Does the age of the children change the answers to these questions? An applicator must
consider other factors as well. He must take into account other environmental factors such as the
humidity and topography of the landscape. The variables are indeed quite numerous. What should
guide the applicator’s decision?

The government tells the Court that this is a determination that depends on the circumstances
and method of application. Fair enough. Nevertheless, does the label give an applicator any
direction on this score? Clearly not. What about EPA? In its fact sheet, the EPA says simply that

a “prudent and responsible” applicator considers all environmental factors, the proximity of people
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and the method of application. SPRAY DRIFT FACT SHEET. The “EPA uses its discretion to pursue
violations based on the unique facts and circumstances of each drift situation.” SPRAY DRIFT FACT
SHEET. In the real world, this does not tell the applicator in the hypothetical above whether two-
hundred and fifty yards is a fair distance with 10 m.p.h. winds.

The factual situation here raises the same kind of questions as the previous hypothetical. The
government is presumably claiming a violation of this provision because of Zohfield’s presence.
Here, one might reasonably ask ifthe level of precaution Horton should have taken changed because
she was old enough to operate a video camera. Based on the fact she was taping the occurrence that
day, one can reasonably assume she put herself in the position to videotape Horton’s actions
intentionally. The Court does not know if she was inside or outside her house. If she was inside,
would she have been in any danger? Should Horton have anticipated that she might come outside
to get a better shot? If she was outside, did Horton need to calculate the risk differently because
Zohfield put herself in harm’s way? All these questions trouble the Court.

When experienced trial attorneys decide whether to file a lawsuit, they often look at the
instructions the court will give to the jury if the case makes it to trial. By analyzing what he must
prove to the jury, an attorney can make a reasonable approximation of the strength of his case, The
Court wonders if the government considered this simple question. The Court has considered it, and,
candidly, it is given pause by the question. How should the Court instruct the jury here? What if
Horton knew there was some risk when he applied the pesticides that day but deemed the risk
acceptable? If the jury gives credence to his subjective determination, but they determine the risk

too great objectively, must they find him guilty? Though some of these questions are probably
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answered in the FIFRA’s penalty provision,’ the Court must question whether the provision as
incorporated in the statute gives an applicator enough guidance so that he can fairly be held to that
standard.

The Court is left with another question raised only tangentially by the parties, but necessarily
important, the enforcement of this provision. How do the authorities know what level of drift makes
one subject to penalty under this provision? At oral argument, counsel for the government
conceded, “some degree of drift is going to occur on almost every application.” (Mtn. Hrg. Tr. at
46). Given this fact, the Court asked counsel whether that means that every applicator is potentially
subject to criminal liability for what is essentially an unavoidable byproduct of his work. (/d.) In
response, counsel for the government said he “hope[ed] that the government would use its
discretion.” (Id.) What guides the government’s discretion? Does it only prosecute when a neighbor
decides to videotape an incident and submit the tape to the authorities? Counsel is “sure [he] didn’t
say that.” (I/d.). Maybe so, but the implication is fairly drawn.

In Kolender v. Lawson, the Supreme Court found a California loitering statute which
required those who loiter to provide a ““credible and reliable’ identification and to account for their
presence when requested by a peace officer under circumstances that would justify” a Terry stop

unconstitutionally vague on its face. 461 U.S. at 353. This holding was based on the statute’s

47 U.S.C. §§ 1361(b)(1)(A) & (B) provide:

(A) Any registrant, applicant for a registration, or producer who knowingly violates
any provision of this subchapter shall be fined not more than $50,000 or imprisoned
for not more than 1 year, or both.

(B) Any commercial applicator of a restricted use pesticide, or any other person not
described in subparagraph (A) who distributes or sells pesticides or devices, who
knowingly violates any provision of this subchapter shall be fined not more than
$25,000 or imprisoned for not more than 1 year, or both.
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failure to clarify the meaning of “credible and reliable” identification. Id. at 354. Because federal
courts must consider any limiting construction of a law by the state courts or enforcement agencies
when they are asked to determine the facial validity of state laws, the Court considered the
interpretation given to “credible and reliable” by the state courts: “identification carrying reasonable
assurance that the identification is authentic and providing means for later getting in touch with the
person who has identified himself.” Id. at 355 & 357 (internal quotation and citation omitted). After
considering the statute as limited by this and other constructions, the Court was convinced that it
was virtually standardless. Id. at 358. The lack of meaningful guidance to authorities left
enforcement of this provision to the whim of the police; the statute “furnishe{d] a convenient tool
for harsh and discriminatory enforcement by local prosecuting officials, against particular groups
deemed to merit their displeasure . . . and confer[ed] on police a virtually unrestrained power to
arrest and charge persons with a violation.” Id. at 360 (internal quotations and citations omitted).
Clearly, the concerns of class- or race-based discrimination present in Kolender are not present here.
However, the concern over arbitrary enforcement is just as real. If every application causes drift,
then every single applicator could violate this provision when he applies pesticides. An applicator
simply has no way of knowing whether he will be prosecuted because the statute leaves that decision
entirely to the unguided discretion of the authorities.

In light of the concerns the Court has discussed, the Court finds that this provision is
unconstitutionally vague. The prohibitions in this section are not clearly defined, and the Court is
convinced that the section does not provide applicators with any reasonable notice of what conduct
it proscribes. See Grayned, 408 U.S. at 108.

i The Second Label Provision
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The labels for both A Atrex and Bicep state: “[t}o avoid spray drift, do not apply under windy
conditions.” Defendants claim the term “spray” as used in the labels is understood in the industry
to mean the application of pesticides in liquid form. They claim*“spray drift” refers to the drifting
of a chemical mist over a distance after an applicator releases the chemicals in liquid form.
Defendants contrast this method with the method Horton used here, spreading — the term used for
the application of impregnated fertilizer. Defendants claim that the specialized meaning of the terms
spray and spread in the industry makes the statute unconstitutional as applied. They claim that the
relevant inquiry is whether persons involved in the pesticide application business would have
understood that the above-quoted phrase applied to Horton’s conduct on May 8. Because one in
Horton’s position would not have realized that spreading the impregnated fertilizer fell within the
prohibition in the warning, Defendants claim he was not on notice that the provision proscribed his
conduct that day. On a more basic level, Defendants take issue with the guidance provided by the
term windy. They believe the term is simply too vague to guide their conduct in any meaningful
way. Finally, Defendants claim the use of the words “to avoid” is not a clear prohibition but merely
advisory.

The government argues that the label makes it clear that applicators must avoid “spray drift”
when using impregnated fertilizer — it does not really take a position on “spreading.” It grounds this
argument in the label instructions on the Bicep product under the heading “Dry Bulk Granular
Fertilizers.” In this section, the label states that “{w]hen applying Bicep . . . with dry bulk granular
fertilizers, follow all directions for use and precautions on the . . label regarding target crops, rates
per acre, soil texture, application methods, and rotational crops.” (Doc. 44-2 at 3). Thus, the label

clearly tells applicators that all its restrictions apply to the spreading of fertilizer through
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impregnated pellets. The governmentalso rejects Defendants’ assertions that spray drift is restricted
to the drift from liquid pesticides. It claims that the term “drift” and “spray drift” are
interchangeable. In support of this, the government points the court to the EPA definition of spray
drift as the “physical movement of a pesticide through the air at the time of application or soon
thereafter.” SPRAY DRIFTFACT SHEET. The government also cites similar provisions in the lllinois
Pesticide Training Manual.’

For reasons similar to its decision on the first provision and for others detailed below, the
Court finds that this second provision is unconstitutionally vague as applied because it did not
apprise Defendants of the conduct that would subject them to criminal liability. As an initial matter,
Defendants have introduced the affidavits of unaffiliated members of the pesticide applicator
community that support their contentions regarding the specialized meaning of the term “spray
drift.” Of course this is a factual dispute, and thus possibly unsuitable for determination at this stage
in the litigation. See Corbin Farm Serviée, 444 F Supp. at 518. In any event, there is an indication
that the term may be understood by those in the industry differently than the government’s asserted
meaning. On that level tilen, Defendants, according to their own subjective understanding of the
term, did not know that Horton’s spreading of the pesticides would subject them to liability under
a “spray drift” provision. The government takes issue with the use of subjective understanding to
determine the meaning of a criminal statute. It claims Defendants’ subjective understanding of the
language is irrelevant; that the only relevant inquiry is what the provision says, analyzed objectively.

Whatever the general applicability of that statement, it seems to the Court to be a rather weak

* According to the government, this manual is not mandatory reading, it is simply
suggested that applicators read this manual before they take the licensing exam to be certified to
apply restricted-use pesticides.



115

Case 4:05-cr-40029-JPG-PMF  Document 76  Filed 03/16/2006 Page 19 of 29

position here. In dealing with similar issues, the Supreme Court, as stated above, has said that
specialized understanding of terminology is a relevant factor in the vagueness inquiry. See
Connally, 269 U.S. at 391; McGowan, 366 U.S. at 428. The First and Ninth Circuits have held
similarly. See, e.g., Weitzenhoff, 35 F.3d at 1289; Precious Metals Assocs. 620 F.2d at 907. Ifthese
considerations can, in effect, lower the standard, it seems only reasonable that they can raise the bar
as well. The Court finds no principled basis for distinction.

In addition to the subjective understanding of those in the professional application
community, there are other indications that “spray drift” refers to liquid application. The Court
knows of no better way of ascertaining the precise definition of a term than looking in the dictionary.
Entry of “spray” into the search function at the web site www.dictionary.com® returned results
supporting the notion that spray indicates liquidity. The American Heritage® Dictionary of the
English Language defines spray as “water or liquid moving in a mass of dispersed droplets, as from
awave.” Dictionary.com, at http://dictionary.reference.com/search?q=spray In its infinitive form,
it is “to disperse (a liquid) in a mass or jet of droplets.” Id. WordNet® 2.0 defines spray as “a
pesticide in suspension or solution; intended for spraying.” Id. Other online dictionary services
returned similar results. Merriam-Webster OnLine defines spray as “water flying in small drops or
particles blown from waves or thrown up by a waterfall” Merriam-Webster Online, at
http://www.m-w.com/dictionary/spray (last visited Mar. 12, 2006). Some definitions of the term
from the Oxford English Dictionary include: “Water blown from, or thrown up by, the waves of the

sea in the form of a fine shower or mist” and “Water or other liquid dispersed by impact or other

¢ Dictionary.com is a “multi-source dictionary search service” which performs searches
in several dictionaries hosted on its site. See http://dictionary.reference.com/help/about.html.
(last visited (Mar. 12, 2006) [hereinafter Dictionary.com].
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means in fine mist-like particles.” Oxford English Dictionary, at www.oed.com/ (last visited March
12, 2006). From this review of online dictionaries, it is clear that spray primarily denotes liquidity.
Despite the apparent understanding in the industry and the common understanding of the
term, the government contends that “spray” as used in the term “spray drift” is not a modifier; it
claims the two terms (i.e., drift and spray drift) are synonymous. When the Court expressed its
befuddlement at this redundancy, counsel for the government admitted, “it’s poor drafting” but
rested his claim of the terms’ synonymy on the EPA’s definition of spray drift. (Mtn. Hrg. Tr. at
40). In December 1999, the EPA promulgated the following definition of spray drift:
the physical movement of a pesticide through air at the time of application or soon
thereafter, to any site other than that intended for application (often referred to as off
target). EPA does not include in its definition the movement of pesticides to
off-target sites caused by erosion, migration, volatility, or contaminated soil particles
that are windblown after application, unless specifically addressed on a pesticide
product label with respect to drift-control requirements.
SPRAY DRIFT FACT SHEET. The clarification the government contends this definition accomplishes
is vitiated by the next subsection of the fact sheet, titled “How Does Spray Drift Occur?” Tt explains
that:
When pesticide solutions are sprayed by ground spray equipment or aircraft, droplets
are produced by the nozzles of the equipment. Many of these droplets can be so
small that they stay suspended in air and are carried by air currents until they contact
a surface or drop to the ground. A number of factors influence drift, including
weather conditions, topography, the crop or area being sprayed, application
equipment and methods, and decisions by the applicator.
Id. The only entry for “droplet” in Merriam-Webster’s Online Dictionary defines a droplet as “a tiny
drop (as of a liquid).” Merriam-Webster Online, ar http://www.m-w.com/dictionary/droplet (last

visited Mar. 12, 2006). Therefore, it seems the government is actually in a weaker position because

the EPA defines how spray drift occurs in a way that primarily denotes liquid application. The
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Court is not suggesting that the government is being less than ingenuous in its arguments. Rather,
despite what the drafiers of the provision may have meant, even the EPA fact sheet would make a
reasonable person think spray drift implies liquid application. This alone is sufficient to ground the
Court’s holding that this provision is unconstitutional as applied. If the term did indeed cover
Horton’s activities, he was not on notice that his conduct ran afoul of this provision.

The spray drift language is not the only constitutional infirmity in this provision. The Court
also finds that the term “windy” is too vague to guide the conduct of Horton here.” The only
reasonable way to interpret this provision is to substitute the term “too windy” for “windy.”® Put
another way, as the government has conceded, the provision essentially tells applicators not to apply
pesticides when it is too windy. When viewed in this light, the best way to demonstrate the problem
is by analogy. Just as any reasonable person would agree that, as a matter of policy, the use of
potentially dangerous chemicals should be regulated, reasonable people (outside of Germany)
probably agree that for the safety’s sake, the state should regulate the speed at which individuals
may drive on the highway. State governments have made policy decisions on this score and have
determined that the speed limit on the highways should be somewhere between 65 m.p.h. and 75
m.p.h. This decision probably does not reflect a scientific determination that traveling 66 m.p.h. or

76 m.p.h. on the highway is objectively unsafe. Rather, lawmakers had to set the speed limit

"The following discussion is relevant to all three of the provisions attacked by
Defendants’ Motion.

# The term windy is defined as “characterized by or abounding in wind: a windy night.”
Dictionary.com at http://dictionary reference.com/search?q=windy (last visited Mar. 12, 2006).
In this context, perhaps the term is better characterized as the oppositive of, or absence of wind.
The government concedes that the application of pesticides in some wind is acceptable. Ifthis is
true, as it must be, then to the extent this provision has any meaning, it can only be read as
indicating that applicators must not apply pesticides when it is too windy.
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objectively, if not arbitrarily, and those speeds were either deemed, or for some other reason found
to be, appropriate. An individual driving 85 m.p.h. north on Interstate 57 might not think he is
driving too fast, but he has a reasonably good idea that if he sees a cop, he is going to get a ticket.

In Illinois at least, the State does not tell its citizens that they should not drive “too fast.” Reason

® In the interest of a complete discussion, the Court must take note of 625 ILCS § 5/11-
601 and similar “too fast for conditions” statutes. Section 5/11-601 states:

No vehicle may be driven upon any highway of this State at a speed which is greater

than is reasonable and proper with regard to traffic conditions and the use of the

highway, or endangers the safety of any person or property. The fact that the speed

of avehicle does not exceed the applicable maximum speed limit does not relieve the

driver from the duty to decrease speed when approaching and crossing an

intersection, approaching and going around a curve, when approaching a hill crest,

when traveling upon any narrow or winding roadway, or when special hazard exists

with respect to pedestrians or other traffic or by reason of weather or highway

conditions. Speed must be decreased as may be necessary to avoid colliding with any

person or vehicle on or entering the highway in compliance with legal requirements

and the duty of all persons to use due care.

625 ILCS § 5/11-601. At first blush, this statute might seem indistinguishable from a provision
telling pesticide applicators not to apply pesticides when it is too windy because the statute
essentially tells drivers not to drive at a speed which is “too fast for conditions.” The Court believes
this statute is meaningfully different from the provisions in the labels for several reasons.
Importantly, the statute provides specific examples of situations that might require a driver to slow
to a speed that is below the set speed limit. It includes a non-exclusive list of objective conditions,
such as intersections, hills, pedestrians and traffic that should affect the speed at which a driver
travels. The other examples of conditions are less objective. Perhaps one could make vagueness
attacks on what a curve is, or what makes a road winding or narrow. However, the fact that some
specific objective conditions and other subjective conditions are listed gives the reader examples
from which he can reasonably infer other conditions which might make a reduction in speed
appropriate. Further, it puts him on notice that he is subject to penalty for failing to take account
of the specific objective conditions listed in the statute. The Court does not believe that thisis a
distinction without a difference.

The Court’s research has not disclosed a vagueness challenge to the current version of the
statute. However, the Supreme Court of Illinois did entertain a vagueness challenge to a precursor
statute in 1920. In People v. Beak, 126 N.E. 201, 201-02 (I11. 1920), the Court addressed a challenge
to § 10 of the Illinois Motor Vehicle Act (Hurd’s Rev. St. 1917, ¢.121, § 269j), a statute similar to
625 ILCS § 5/11-601. That statute provided:

No person shall drive a motor vehicle or motor bicycle upon any public highway in

this state at a speed greater than is reasonable and proper having regard to the traffic

and the use of the way or so as to endanger the life or limb or injure the property of
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suggests that a random selection of individuals subject to such a requirement would have their own
ideas about the meaning of “too fast.” Some might feel that the risk of driving 75 m.p.h. is
negligible and therefore not “too fast.” Others, from experience or bad luck, might think that driving
over 65 m.p.h. is just too risky, and therefore too fast. Whatever their subjective beliefs on the
safety issue, given the norms of today’s drivers these people would not be on notice that they were

driving too fast if they were pulled over by a police officer who thought anything over 50 m.p.h. was

any person. If the rate of speed of any motor vehicle or motor bicycle operated upon

any public highway in this state where the same passes through the closely buiit up

business portions of any incorporated city, town or village exceeds ten (10) miles an

hour or if the rate of speed of any motor vehicle or motor bicycle operated on any

public highway in this state where the same passes through the residence portions of

any incorporated city, town or village exceeds fifteen (15) miles an hour or if the rate

of speed of any motor vehicle or motor bicycle operated on any public highway in

this state outside the closely built up residence portions and the residence portions

within any incorporated city, town or village exceeds twenty (20) miles an hour or

upon any public highway outside of the limits of an incorporated city, town, or

village if the rate of speed exceeds twenty-five (25) miles per hour, such rates of

speed shall be prima facie evidence that the person operating such motor vehicle or

motor bicycle is running at a rate of speed greater than is reasonable and proper

having regard to the traffic and use of the way or so as to endanger the life or limb

or injure the property of any person. If the rate of speed of a motor vehicle or motor

bicycle operated on any public highway in this state in going around a corner or

curve in a highway where the operator's view of the road traffic is obstructed exceeds

six (6) miles an hour, such rate of speed shall be prima facie evidence that the person

operating such motor vehicle or motor bicycle is running at a rate of speed greater

than is reasonable having regard to the traffic and the use of the way or so as to

endanger the life or limb or injure the property of any person.
Id. at 201-02 (citing Hurd’s Stat. 1917, p. 2573). In that case, defendant essentially claimed that
telling motorists not to drive “at a speed greater than is reasonable and proper having regard to the
traffic and the use of the way or so as to endanger the life or limb or injure the property of any
person” did not put them on notice as to what conduct was unlawful under the statute. The Court
conceded that if the sentence quoted in the previous sentence constituted the entirety of the statute,
that it might be void for vagueness. Id. at 202. However, because the statute provided examples
of speeds that would be inapptopriate under specific circumstances, the court found the statute
constitutional as applied to the defendant. Id. Thus, at least in Illinois, the Court’s analogy to the
speed limit laws is not meretricious.
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too fast — unless perhaps this was the common policy of all police officers in an area. An individual
driving 175 m.p.h. in a Porsche down a two-lane road in the rain and fog during heavy traffic would
have a hard time convincing anyone that he was not driving too fast. No one has suggested that by
applying the fertilizer here, Horton was exhibiting the same degree of recklessness. Put another
way, no one has suggested that Horton’s conduct was so outrageous that any fool would know he
was breaking the law. In the same way that telling drivers not to drive too fast does not really tell
them anything, telling applicators not to apply pesticides when it is too windy does not tell them
anything either. The Court simply does not see how this language sets forth any kind of standard
that would have put Horton on notice that his conduct violated the law.

In its briefs and at oral argument, the government placed great emphasis on the fact that
commercial applicators must receive training and obtain a license from the state to apply these
pesticides. Their experience, training and study, claims the government, make those licensed to
apply these pesticides cognizant of when it is too windy, If they do possess this ability, it is
certainly not the standard policy of the State to trust people to make those kinds of decisions. At
least sometimes, conduct of experienced professionals that affects the public safety does not go
unguided. At the risk of beating a dead horse, the Court will return to the speed limit analogy. The
men and women who drive eighteen-wheel trucks receive training and must be specially licensed
to do so. . Without question, there are truck drivers out there who have been driving up and down
America’s highways every day for thirty years. Surely these drivers have seen every kind of weather
and traffic céndition on the highway. They probably have enough experience to determine what is
too fast for a specific set of conditions. Just the fact that they are still alive after all those years

shows that they are either lucky or reasonably safe. Even so, the government does not give them
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an open-ended standard to guide their driving habits. Though they are certified professional drivers,
they are still subject to speed limits, 55 m.p.h. on Ilfinois highways. The state does not tell them not
to drive too fast. The Court gives little credence to the government’s argument on the importance
of experience here.

In Coltenv. Kentucky, 407 U.S. 104, 110 (1972), the Supreme Court said that vagueness “is
not a principle designed to convert into a constitutional dilemma the practical difficulties in drawing
ctiminal statutes both general enough to take into account a variety of human conduct and
sufficiently specific to provide fair warning that certain kinds of conduct are prohibited.” The Court
does not believe the problem inherent in this provision results from such a dilemma. The decision
in Colten turned, at least in part, on the Court’s determination that “citizens who desire to obey the
statute will have no difficulty in understanding it.” Id. This cannot be said for the provision at issue
here. Therefore, for reasons similar to those given for the first provision and the reasons specifically
directed at the second, the Court finds that this second provision is unconstitutionally vague as
applied to the Defendants.

ii. The Third Label Provision

The final provision comes from the AAtrex label. It provides, “Do not apply when weather
conditions favor drift from treated areas.” Defendants claim this directive does not apply to wind,
but to surface nﬁgration or water runoff. Again, Defendants take issue with the choice of words in
the provision. They believe the terms “favor” and “weather conditions” provide no guidance as to
what is prohibited conduct and what is not. The government argues that Defendants’ reading of
“drift” language is troublesome in light of the definitions it has previously cited indicating that the

term “drift” contemplates movement by air. The Court agrees with this contention. However, for
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reasons similar to the first two provisions and others, the Court finds this provision
unconstitutionally vague as applied to the Defendants.

Telling applicators not to apply pesticides when weather conditions favor drift simply does
not tell them anything meaningful. The Court has already established that some degree of drift
occurs in almost every application. Even a small admixture of wind can make the sum total of the
environment conditions at an application site likely to contribute to drift, whether the risk of drift
arises from the dusty remnants of impregnated fertilizer or droplets of liquid fertilizer. If drift
almost always occurs to some extent, then weather conditions almost always allow for drift. It
seems to the Court that the most reasonable definition of favor here is “to make easier or more
possible; facilitate.” Dictionary.com at http:/dictionary.reference.com/search?q=favor (last visited
Mar. 12, 2006). For the sake of argument, one might assume that the provision contemplates or
expects that applicators are aware of a sub-set of conditions in which the drift from application is
within objectively acceptable bounds, say 10 m.p.h. No one disputes that when it is windier at time
x than at time y, pesticides applied by means of liquid application will be more likely to drift at time
X. Or, depending on the method of application, vice versa. Thus, one could say that the conditions
at time x favor drift more than at time y. If one assigns a wind speed of 10 m.p.h. for time y and a
wind speed of 11 m.p.h. for time x, then the conditions at time x clearly favor drift as compared to
the conditions at time y. But if one takes for granted that 10 m.p.h. is a reasonable or acceptable
level of wind speed to apply liquid pesticides, then the fact that, all other conditions being equal,
drift is more likely, or facilitated at time x — despite the fact that it is only 1 m.p.h. removed from
the 10 m.p.h. threshold for objective reasonableness — means that an applicator has violated this

provision of the label. This simply cannot be. Absolutely nothing in this provision guides
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applicators or the authorities. Again, for reasons previously discussed, whatever training and
experience an applicator might have does not cure the basic flaw of this provision. Even ifone trusts
the judgment of an experienced applicator, his judgment does not make his speculation as to what
an authority will consider reasonable any easier. Maybe the applicator’s experience is different from
the authority’s; these differences in the opinions of experienced professionals should not make the
difference between criminal sanction and poli{e reproach. It is concerns such as these that
sometimes require the institution of a somewhat arbitrary dividing line — the 65 m.p.h. speed limit
on Illinois interstates. The government has made the Court aware of the somewhat convoluted
process that results in the final wording of the provisions on pesticide labels. (Mtn. Hrg. Tr. at 34)."°
Even so, if these provisions are going to be incorporated into the nation’s criminal laws, then they
must meet the basic requirements of due process. They must put those subject to their requirements
on notice of the conduct they prohibit. This might require a relatively arbitrary policy
determination, such as, do not apply pesticides in impregnated pellet forms when the winds are 20
m.p.h. or greater. If such explicit directions are included applicators will know what they must not
do. The Court does not believe such a requirement is too onerous.

Given the strong presumption in favor of the validity of an Act of Congress, the Supreme

Court has often held that a court should not invalidate a statute “simply because difficulty is found

10 Pesticides must be registered with the EPA under various federal statutes. The
registration process is composed of many steps. Among other things, manufacturers must submit
health and safety data, and multi-tiered studies on pesticide effectiveness under various
conditions. The labels for these pesticides must contain proper conditions for use for the various
crops the pesticide is manufactured to treat. In the first instance, the manufacturer who wishes to
sell a pesticide submits the label’s proposed language to the EPA. After this, there is time for
public comment where trade associations and various other interest groups have an opportunity
to comment on the proposed language. According to the government, it is this process that has
lead to the admittedly unclear labels. (Mtn. Hrg. Tr. at 34).
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in determining whether certain marginal offenses fall within their language.” National Dairy

Products Corp., 372 U.S. at 32 (collecting cases)."

In National Dairy Products Corp., the
defendants were charged with violating a provision of the Robinson-Patman Act, 15 U.S.C. § 13a,
making it illegal to sell goods at unreasonably low prices in an effort to destroy competition or to
eliminate a competitor. Id. at 29. Conducting an as-applied inquiry into the validity of the provision,
the Court tasked itself with determining whether defendants’ selling of their goods below cost with
“predatory intent” was within the “unreasonably low prices” prohibition of the statute. /d. at 33.
The Court found that defendants could reasonably understand that their conduct was prohibited by
the statute because they sold their goods below cost. /d. at 34-35. The Court rejected their argument
that the phrase “unreasonably low prices” was vague, and found that its determination of validity
was bolstered by the inclusion of a proscribed mental state within the statute’s terms. Id. at 35
(finding that defendants’ predatory intent met the requirement that goods must be sold “for the
purpose of destroying competition.”). Here, given the provision’s lack of direction to those
regulated by its terms and its lack of direction to those responsible for enforcing the law, it simply
cannot be said that the difficulty here is only found at the margins. Further, differences in the
requisite mental states in the statute here and in that case, make National Dairy Products Corp.
plainly distinguishable. One violates the Robinson-Patman Act by undercutting competitors’ prices
specifically to eliminate competition. Id. at 33-34. Here, the statute incorporates various provisions

in product labels and speaks to the mental state — knowledge not purpose — in another provision

""In Corbin Farm Service, the court discussed whether the level of deference it had to
give to the label provisions was different from that given to standard pronouncements of
Congress because Congress does not write these labels. 444 F.Supp. at 516. The Court feels
that it need not make this determination here because the provisions would be invalid regardless
of whether it applied the higher, Act of Congress standard here.
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altogether. See 7 U.S.C. §§ 1361(b)}(1)(A) & (B). Under this label it is not just the marginal
situations that are unclear, it is all but the most egregious situations that are unclear. Accordingly,
for the reasons above the Court finds the third label provision unconstitutional as applied to the
Defendants.
CONCLUSION

For the foregoing reasons the Court finds that 7 U.S.C. § 136j(a)(2)(G) is unconstitutional
as applied here insofar as it incorporates the provisions from the AAtrex and Bicep labels discussed
above. Therefore, Defendants’ motion to dismiss the charges and declare the statute unconstitutional
(Doc. 43) is GRANTED. The charges against the Defendants are DISMISSED. The Clerk of
Court is DIRECTED to enter judgment accordingly.

IT IS SO ORDERED.

DATED: March 16, 2006.

/s/ J. Phil Gilbert

J. PHIL GILBERT
U.S. District Judge
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