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LEGISLATIVE HEARING ON H.R. 2262, TO
MODIFY THE REQUIREMENTS APPLICABLE
TO LOCATABLE MINERALS ON PUBLIC
DOMAIN LANDS, CONSISTENT WITH THE
PRINCIPLES OF SELF-INITIATION OF MIN-
ING CLAIMS, AND FOR OTHER PURPOSES.
“THE HARDROCK MINING AND RECLAMA-
TION ACT OF 2007”

Thursday, July 26, 2007
U.S. House of Representatives
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to call, at 10:05 a.m. in Room
1324, Longworth House Office Building, Hon. Jim Costa [Chairman
of the Subcommittee] presiding.

Present: Representatives Costa, Pearce, Rahall, Grijalva,
Gohmert, Heller, and Sali.

STATEMENT OF THE HON. JIM COSTA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. CosTA. The Subcommittee on Energy and Mineral Resources
hearing this morning on H.R. 2262 will now come to order. This
legislation is an important bill that has been introduced by the
Chair of the Natural Resources Committee, our good friend, a gen-
tleman from West Virginia, Congressman Mr. Rahall, an area that
he has worked on long and hard.

But before we get to the substance of this matter, I have a few
preliminary items I need to address. Under Rule 4[g], the Chair-
man and Ranking Members may make opening statements. If any
members have any other statements, they will be included in the
record under unanimous consent.

Additionally, under Committee Rule 4[h], additional material for
the record should be submitted by members and witnesses within
10 days of the hearing. I have asked in previous hearings that
those witnesses please try to expedite their efforts and assist be-
cause it is helpful. The cooperation makes a difference, in respond-
ing to any questions that have been submitted to the witnesses.
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Now let me make a couple of other comments. Mr. Heller is our
Ranking Member de jour, and Mr. Pearce will be here I suspect
later this morning. He is in another committee with markup, and
so we understand sometimes we have overlapping responsibilities.
Nonetheless, we have an ambitious hearing this morning with I be-
lieve 11 witnesses, and we must be mindful of other people’s time
so we will begin. I know Mr. Heller will fill in well on behalf of Mr.
Pearce.

It is an important issue that we have here today. This kicks off
an effort to reform the 1872 Mining Law. There probably are not
a lot of other cases in American law where a Congress enacts a
piece of legislation, a President signs it—in this case President
Ulysses Grant—and then for a period of over 100 years, if you do
the math over 130 years, the law is not changed, and certainly we
all have different perspectives on law but we know a lot has
changed in our country, and as it relates to the subject matter, and
in fact I think many of us do believe it is time that we take into
account the changes and look at modifying the 1872 law, and that
is what Mr. Rahall’s measure does.

Even by international standards, when we look at 110 different
nations throughout the world, over the last 20 years there have
been numerous changes in mining laws, and analysis according to
the World Bank and others reflect that. Many committee members
and many of those testifying today have much of the history with
mining law. I am very pleased that two of those individuals, Chair-
man Rahall, as well as Congressman Miller, for two decades have
sought reform.

Senator Craig, who will be testifying momentarily, used to be a
member of this committee, used to be a member of the Sub-
committee with Chairman Rahall. So, this is a bit of a reunion of
sorts, and certainly their combined in-depth knowledge of mining
issues reflects—if you look at Idaho as an important mining state
in the country—over 140 years of legacy of hardrock mining. In the
Senate version of the mining law, this is an area that Senator
Craig has obviously had a great interest in as well.

Since the late 1980s, as we look at the legislation before us, there
have been over 30 oversight and legislative hearings on this sub-
ject, yet no changes. Some of the newer hardrock mining issues I
think are important that this committee take the opportunity to
learn. The Subcommittee will be holding a hearing, a field hearing
in Nevada in August with Senator Harry Reid. I believe the date
is August 21 in Elko, Nevada, for those of you who want to come
to Nevada.

The economic issues, of course, in hardrock mining companies
among many that we will be discussing is the issue of royalties and
royalty payments. How to bring a fair return to taxpayers while
also looking at ensuring the sustainability of the mining industry.
We also have other environmental issues that include water, wild-
life and recreation impacts.

I believe there is a need to be transparent but have workable cri-
teria on how we proceed with the continued important resource of
mining, the economic benefits and yet at the same time that bal-
ancing act that I always talk about, and that is to ensure—as this
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Subcommittee attempts to do—the environmental issues because
we must be good stewards of the environment.

When you talk about the environment, it is a sad note but the
fact is that there is estimated to be over $32 billion backlogged in
abandoned cleanup for mines. That is a large number. There are
thousands of sites throughout the country. We have many of them
in California. The adequacy of the law and the regulations in light
of the current efforts to develop new mining claims throughout the
West I think makes it more urgent than ever that we do this work.

For example, in my state alone, in California, there are new
claims in the following areas: 29 Palms, the Joshua Tree National
Park, and Big Bear Lake in the San Bernardino Mountains not far
from the City of Portola. Clearly those examples can be I think illu-
minated in other parts of the West.

So, I think what is important is that this subcommittee do its
work. That we get the information, the very best information we
possibly can. People say that the West has changed, and in my
view I think it is time to change the 1872 Mining Law. So, for all
of those reasons, we want to take everybody’s input and expertise
and do our due diligence to try to do the best work product we pos-
sibly can.

With that, I note that we have some additional opening state-
ments of Mr. Heller, and then we will defer to the Chairman of the
Committee, and you are going to submit your statement, Mr.
Chairman?

Mr. RAHALL. No. Just very quickly—

Mr. CosTA. Very quickly. Let us have the Chairman speak first.

STATEMENT OF THE HON. NICK J. RAHALL, II, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WEST VIRGINIA

Mr. RAHALL. Thank you, Mr. Chairman. I certainly want to com-
mend you and the Ranking Member, Mr. Heller, for conducting
these hearings today on H.R. 2262, legislation reform of the Min-
ing Law of 1872. It is a particular honor and delight to welcome
back former Ranking Member of your subcommittee actually, Mr.
Chairman, our colleague from the other body, Larry Craig of Idaho,
a dear friend. I have been in his district and been in his state on
this issue and other issues before our committee when he so ably
served here but he saw fit to go over to that other body, but that
is his problem.

I have been at this for so long that I guess I am almost at a loss
of words, and therefore I am going to be brief because frankly I
have said everything that I need to say about the need to reform
the Mining Law of 1872 over the past 20 years or more. As the first
Chairman of this Committee, under the first Chairman under
whom I served, Mo Udall, used to say, everything that needs to be
said has been said but not everybody has said it.

So without further ado, let me note that I certainly recognize it
is a changed landscape out there in terms of what constitutes a
hardrock mining industry in this country, in terms of how that
mining is done, and in terms of the expectations of the people that
reside in the area. A lot has indeed changed not only since 1872
but since we last visited this legislation in the Congress.
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I also recognize that the principles behind this legislation and I
am certainly not locked in stone with every word and provision, but
the principles remain valid. The people of the United States, the
true holders of these lands, deserve to receive a payment in return
for the disposition of the resources we all own. Nobody in their
right mind would allow timber, oil, gas, coal or copper to be cut,
drilled for or mined on lands they own without some reimburse-
ment and neither should the United States.

In all cases we do require payment except in the case of hardrock
minerals such as copper, silver and gold. People of the U.S. also de-
serve to see that the lands they own are properly managed, wheth-
er it be forest lands in the east or public lands in the West. Cer-
tainly the states have stepped up to the plate in terms of hardrock
mining on Federal lands and the regulations thereof but they are,
when all is said and done, Federal lands owned by all of the people
of the United States, and it seems to me that it is appropriate to
have Federal guidelines on hardrock mining and reclamation oper-
ations.

Certainty is what we strive for here to remove the cloud of uncer-
tainty that currently exists over the industry so that indeed finan-
cial decisions can be made for the future. The pending legislation
is a proposition to accomplish these goals despite the fact that it
is premised on decades of similar bills including those which twice
passed the House of Representatives in a bipartisan fashion. It is
still, to coin the title of a book authored by John Leshy, a study
in perpetual motion.

So again, I welcome Senator Craig to our committee today as
well as the other witnesses, many of whom have traveled long dis-
tances to be with us, to share with us their expertise on this issue,
and again I thank you, Subcommittee Chair Costa, for holding this
hearing today. Thank you.

Mr. CostA. Thank you, Mr. Chairman, and hopefully we will
transition this from a study in perpetual motion to a work in
progress as we move along. The Ranking Member this morning is
the gentleman from Nevada, Mr. Heller. I recognize him for an
opening statement.

STATEMENT OF THE HON. DEAN HELLER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEVADA

Mr. HELLER. Thank you, Mr. Chairman, and thank you for your
time in bringing this particular piece of legislation. I want to thank
Chairman Rahall also for his dedicated time and energy over the
20 years of bringing this bill forward, and I know this goes back
and forth quite a bit, and there is a lot of energy expended on this
particular bill, and I am certain that that will change during this
cycle also.

I want to thank Senator Craig for being with us here today. I
also want to thank the other 10 members that will be on this panel
for your time and energy and efforts to be here. I would like to
point out Ted Wilton specifically since he is from my district, from
Spring Creek, just outside of Elko and welcome him here today.

I do not think there is any state that is affected more by this
piece of legislation than the State of Nevada. Approximately 85
percent of the lands in Nevada are controlled by the Federal gov-



5

ernment. Hardrock mining on public lands in Nevada provides high
wage jobs that benefit many of the rural communities in my dis-
trict. Mining employees pay income taxes. They shop at local
stores. They eat at local restaurants.

These wages are critical to many local economies in Nevada.
However, under the Hardrock Mining and Reclamation Act of 2007,
thousands of jobs will be threatened in my district if this piece of
legislation becomes law. This bill seeks to establish a royalty struc-
ture that will make mining operations less economical. The jobs in
mineral production could be exported to other countries. It could
force operators to relocate their operations offshore causing domes-
tic production of needed commodities to be eliminated or reduced.

It creates a bypass of Congressional authority for approval of
land withdrawals and creates the potential of expanding adminis-
trative authority to close vast amounts of public lands and access
not only to mining operations but access to the general public. It
establishes unattainable environmental regulations that could mire
any mining claim in litigation, should it be able to move forward
despite the excess of cost and bureaucratic red tape.

My district encompasses over 110,000 square miles. Of that, min-
ing operations are less than 6,000 square miles. There is still over
100,000 square miles for other land uses. Mining has been a good
steward of the public lands, and has benefitted many of the com-
munities in my district. I urge the Chairman to take a more meas-
ured approach to any reforms having to do with the Mining Law
of 1872. Thank you, Mr. Chairman. I yield back.

Mr. CosTA. Thank you, gentleman from Nevada. I will now
recognize

Mr. SALL. Mr. Chairman?

Mr. CosTA. Yes.

Mr. SaLL. Can I make a brief statement?

Mr. CosTA. Yes, when I recognize you. We have the gentleman
from Arizona who is the Chairperson of the National Parks, For-
ests and Public Lands who I was going to recognize at this time.

Mr. GRIJALVA. Thank you, Mr. Chairman, and let me just thank
you for your indulgence in allowing me to sit in on this meeting.
I appreciate that very much. My statement I will submit for the
record, and the overlap on the public lands and the very important
piece of legislation that our committee Chairman has brought forth,
2262, is a vital piece of legislation. It affects the public lands in
this country in a very direct way, and the taxpayers in a very di-
rect way, and I am grateful to you and the Ranking Member for
holding this hearing. Thank you.

Mr. CosTA. Thank you, the gentleman from Arizona and my
friend and colleague. I will now recognize Mr. Soto for a brief state-
ment.

STATEMENT OF THE HON. BILL SALI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IDAHO

Mr. SALL That actually will be Mr. Sali.

Mr. CosTA. I am sorry.

Mr. SALL. Well, Mr. Chairman, as with most things in life, it real-
ly boils down to your perspective, and while I appreciate the fact
that the good Chairman has been to Idaho, I think it makes a dif-
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ference when you actually live in the West, and with due respect,
West Virginia is not the West.

It makes a difference when you have actually been engaged in
mining. I have. It makes a difference when you have been involved
in mining trying to turn a profit. That gives you a special perspec-
tive. I have. Mr. Chairman, there are some issues that I think are
problematic with the bill draft that has been introduced by the
Chairman.

Number one, there is really going to be a discouragement of min-
ing with the provisions that have been added here, as the Ranking
Member points out. The fees and royalties that will be charged are
going to be a discouragement to mining for those who are trying
to actually make a mine work and earn a profit from it. There are
no incentives that are set in place to offset those things that will
discourage mining.

It will only serve to further regulate one of the most regulated
industries in the land, and as a result of all that, I think it will
have two results. The first is it will increase our dependence on
minerals from foreign sources, and I think the thing that we ought
to compare that to is, for example, our importation of oil and gas
in this country. When we import 60 percent of our oil from foreign
countries and then we gripe about the fact that OPEC is actually
the one that is setting our prices that we pay at the pump, we need
to consider very strongly setting a similar policy for mining in this
country.

Finally, the end result will be if we discourage mining in this
country we will not only end up with that shortage of domestic
mining—which will be a national security issue—we will at the end
of the game export a number of jobs. Many of those are high paying
union jobs which will go away in this country. I think we have to
keep all of those perspectives in mind as we proceed with the hear-
ing of this bill. Thank you, Mr. Chairman.

Mr. CosTtA. Thank you, Mr. Sali, and certainly the gentleman
from Idaho is entitled to his opinion. I am not going to get into a
debate at this time. I would hope that your concerns with regards
to the legislation does not at all attempt to impugn or question the
author’s sincere desire to make changes and reform. We can agree
to disagree. We have an industry that has had record profits, and
I would submit to you that our importation—which we all I think
lament of energy—is not because we do not encourage energy de-
velopment in the United States or limit it. We consume more
energy than we have in the United States is part of our problem,
at least the energy we like to use which is cleaner burning energy.

But again I am not going to get into a debate because we want
to hear our witnesses. Senator Craig, who called last week and
talked about his desire to testify before the Committee, his long
history as the distinguished Senator from the great State of Idaho,
who has long worked in this issue as well as many other issues
that he and I have worked on together, indicated that he would
very much like to be here and to see his old friend, Mr. Rahall, and
to give us the benefit of his insights on how we might deal with
this issue.
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So, we are very much looking forward to his testimony, and the
Chair will now recognize the Senator from the great State of Idaho
for five minutes.

STATEMENT OF THE HONORABLE LARRY E. CRAIG,
A U.S. SENATOR FROM THE STATE OF IDAHO

Senator CRAIG. Well, thank you very much, Mr. Chairman.
Should I say Chairmans all?

Mr. CosTA. We have a few here.

Senator CRAIG. Yes, you do, and I appreciate that. It is a great
opportunity for me, and I thank you for allowing me this oppor-
tunity. Mr. Chairman, you are correct. We have worked on a vari-
ety of issues together and continue to do so. Chairman Rahall has
spoke a bit of our history together as we have worked on this issue,
and I would agree between he and I together we collectively prob-
ably have as much or more knowledge on 1872 Mining Law, other
than Jim Zoia sitting in the back of the room over there, and I
have always blamed the Chairman’s ill-gotten direction on this
issue to Zoia, not to him. So it is understandable.

But having said that, let me also recognize my Congressman Bill
Sali for being here this morning. He resides over a district that at
one time was one of the largest mining Congressional districts in
the nation, and I was its Congressman, and it was the second larg-
est economy of that Congressional district when I was its Congress-
man in 1980. Mining is probably now fourth, possibly fifth.

As a result of international markets and access to public land
mining base resource, our world changed dramatically. Last I
checked in Idaho, a few moments ago, the average wage was nearly
$30,000 but the mining wage was $44,000 a year. So the point
made is an important point as it relates to bits and pieces of the
economy, Mr. Chairman, but let me talk this morning in a broader
sense and specifically in general to what you are attempting to do
here because I am one of those who believes that great nations rely
first upon themselves and second upon the nations around them.

I am concerned because I do think we have an energy crisis in
this country that we have grown increasingly reliant on foreign
sources and less on our own. I am increasingly concerned that that
might happen in our food supply, and you and I have engaged in
that as we cannot get a policy together that allows our large spe-
cialty crop producers, primarily, to have access to a labor force that
allows them to farm and supply for the retail markets of our coun-
try, i.e., our consumers. You have a migration going on in your dis-
trict today, and it has not happened in Idaho yet because of our
type of cropping but that migration is to take American capital,
American know-how and move it offshore because we cannot do it
here.

I believe—and let me put it in this vernacular because I think
that Chairman Rahall understands it—I believe that mining is not
the canary in the coal mine but it is the canary of an economy. It
is an indicator of whether a nation can sustain its economies. Now
for example, we are interested in energy. Copper today is a major
component in hybrids, in automobiles. It will continue to be, if we
move our country toward electric transportation, ever increasingly
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valuable, and as a result of that I think it is tremendously impor-
tant that we recognize the value of that mineral once again.

Silver connectivity. When Chairman Rahall and I were debating
silver 20-plus years ago, it was a value added. It was a numismatic
metal. Today it is an industrial metal. It connects our fingertips to
the digital world. Increasingly valuable.

Gold still is little industrial, largely numismatic, but extremely
valuable to the economy and the base resources of our state, and
as Congressman Heller has said it, a big piece of his economy in
his state. So, for just a moment, let me look at the bill that is be-
fore you. I am very familiar with some of its provisions. Let me lay
out a couple of thoughts.

First, in order for a domestic industry to succeed it must be al-
lowed a profit, and I think it is tremendously important that we
recognize profitability, and I have supported a royalty on hardrock
metals. We did in the last dust up that we tried to get to some
years ago but how we formulate a royalty, how we calculate it in
relation to investment and return on investment and capital real-
ized is going to be very, very critical or we will blight the ability
of our industries to perform.

That coupled with the reality of the cost of doing business today,
a world of difference from the cost of doing business even 20 years
ago when we first started debating this issue in this room and in
this subcommittee, that world and those costs have changed dra-
matically, and I think we have to be increasingly aware of that re-
ality. Discovery. Very important. The allowance of discovery.

I always really laughed a little bit kind of down inside when the
environmental community would say, “Well, we will block this land
off over here and you can go mine there.” They had forgotten the
age old adage that the gold is where you find it and, once found,
the principle of the 1872 Mining Law was once discovered develop-
ment and the right to do so under a patenting process.

The right of discovery remains important today but more impor-
tant than all of that, once discovered, is tenure. How do we secure
tenure for a company to make the kind of long-term investment it
takes to sustain an operation and to continue to produce through
the life of the resource itself? So, I am going to look a little less
at patenting and a lot more at tenure and the stability of tenure
than I maybe once did because I am willing to adjust to the econo-
mies and realities of the industry.

At the same time, I understand the importance of what we are
about. Now, having said that, I brought an organization to Idaho
some years ago called the Center for the New West. So you see, Mr.
Chairman, I believe there is a new West out there, a much dif-
ferent appreciation for our lands and all of their resources than
there was in 1872, than there was in 1982 and 1984 and 1986
when I was here in this committee.

At the same time, there is a reality of balance. If we look at the
old 1872 Mining Law itself and say, “Here it is. Here are the
books,” then let us also put all of the case law with it that would
fill this table, and then—and you are going to be hearing from the
BLM that is the primary land steward of the subsurface right.
They are the ones that sit down with the mining company and de-
velop a mining plan and put it together and link it to bonding and
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link it to how they will practice upon the land as it fits with all
the resources around in an environmentally sound way.

So dovetailed into the 1872 law is the Clean Air Act and the
Clean Water Act and the Endangered Species Act and on and on
and on. The 1872 Mining Law as Grant signed it is a very different
law today. Its primary premises remain but it has grown to be a
very different law in a very different world in a very different pub-
lic land environment, and that is something that is extremely im-
portant.

And so in recognizing all of that I think it is important that we
write something that is clear, that is practical, that is reasonable
and understandable, that returns to the owners of that public land,
the American citizenry some value for the resource that they have
allowed development of. I have no difficulty with that. But I am
going to make sure that the bird, that canary when it breathes
deeply does not fall over on its side and die because I do believe
that mining must remain a basic part of the fundamental reality
of what we do.

Good Samaritan liability coverage. OK. Let us see what we can
do to handle that. Reclamation. Absolutely. Abandoned mine lines,
a legacy of the past. How can we deal with it in a way that lessens
the human liability and in some instances environmental liability
from mine seepage and all of the kinds of things that can and do
happen in certain mining settings?

Let me close with this thought. Senator Reid and I are very close
on this issue and have worked closely on this issue for some time,
and I visited with Senator Reid prior to coming over because I
want to make myself very clear. It is suggested by Chairman Ra-
hall that while the House has passed on several occasions mining
law reform that maybe we have been the enemy of the good. Over
on the Senate side I would like to suggest that maybe we are the
caretakers of the future. The viability of the economy of a mining
industry.

But having said that, both Senator Reid and I agree that if
change can be made we ought to make it, but I would hope we
would work together to do so because a bill that does not represent
the reality of where we are but has a message more than a practi-
cality probably does not get as well received in the Senate as it
might ought to. I am Ranking on the Public Lands Subcommittee.
We will give it due diligence.

At the same time, I think both Senator Reid and I are extremely
concerned that the Carlin trend remains viable. That the economies
of my state, the economies of Nevada, are in large part fed by the
resources of those joint areas of natural phenomena, basically
known as microscopic gold, and I do not want to blight that, and
we will not blight that in any way.

Last, thank you again for your diligence, your tolerance, the time
you have offered. Both Senator Reid and I were at a press con-
ference yesterday, and we were looking at a fire burning in Idaho
and in northern Nevada called the Murphy Complex. As of yester-
day it burned 628,000 acres. It may have gotten to 700,000 acres
last night, a very large fire burning across the borders of Nevada
and Idaho.
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We had it up on a wall on a map, and we were talking with the
Secretary of Interior and the acting Director of the BLM, and it
was just a spot on a map in a very big area but to bring it into
context at 620,000 acres it was 80 percent the size of Rhode Island,
and it was hardly a spot on a map in the State of Idaho and
Nevada. I think that the Congressman from Idaho and what the
Congressman from Nevada are saying is let us not lose our per-
spective as to the reality of what we deal with, and in doing that,
we will work together to see if we cannot modernize a very valu-
able law to our country. Thank you.

[The prepared statement of Senator Craig follows:]

Statement of The Honorable Larry E. Craig,
a U.S. Senator from the State of Idaho

Chairman Costa and Ranking Member Pearce and members of the subcommittee,
I appreciate you allowing me to testify on a subject that I have not only been a pro-
ponent of, but also involved in since I was a member of this subcommittee.

I believe it is appropriate that I begin this discussion by pointing out our increas-
ing reliance on foreign mineral sources. Not unlike energy, Americans depend heav-
ily on a variety of mineral sources for everything from the cars we drive, to the
pharmaceutical drugs we take.

This country must wake up and realize that energy and minerals are a key com-
ponent of national security. Transportation, national defense, and growing econo-
mies are all subject to domestic energy and mineral resources. In fact, some have
used hybrids as a piece of the energy savings pie, but hybrids require significantly
more copper than our traditional cars. As legislators, we must recognize our vulner-
ability and ensure that we do not make it worse.

According the USGS, the U.S. reliance on mineral imports has nearly doubled
over the past decade, and with the rising economies like China, it will only get
worse. Looking into the 21st Century and the continuing development of the U.S.,
China, and other countries, our needs and dependence will not diminish—they will
intensify. That is why America and its economy can’t survive without mining policy
that promotes domestic mining in a way that is environmentally responsible.

In 2006, U.S. metal mines produced $23.5 billion worth of metal ores and gen-
erated some 170,000 jobs. In Idaho, mining often provides some of the highest pay-
ing jobs to our communities and is generally the sole driver to those rural econo-
mies.

As you know, Mr. Chairman, most of our country’s hardrock minerals are located
on federally owned lands, which hold the highest environmental standards. Many
opponents of mining point to the years before most of our time and the mining prac-
tices that have occurred then, and not the practices that are in place now.

We often talk about the 1872 Mining Law as a legacy, but outdated law. However,
since Eisenhower signed what has become a valuable piece of legislation, many
other presidents have signed laws that many would argue have strengthened envi-
ronmental law including the 1872 act. The Clean Water Act, Clean Air Act, NEPA,
FLPMA, RCRA, not to mention agency directives and the mounting litigation are
all part of the myriad policies that direct what does and does not happen on our
public lands.

I know this is a legislative hearing on Chairman Rahall’s bill, and I would like
to take this opportunity to provide some thoughts on a few concepts raised in this
legislation, in no particular order.

First, in order for a domestic industry to succeed, it must be allowed to profit.
Having said that, we are at a time where public land royalties are a necessary for
mining law reform to pass. Whether you are cutting timber, grazing cattle, or drill-
ing for oil, you pay a royalty, and mining shouldn’t be any different.

However, the royalty must be carefully set and be reasonable to avoid choking out
our domestic industry. An eight percent net smelter return royalty doesn’t mean
anything if there isn’t an industry to apply it to. Additionally, it should not be the
intent of this Congress to apply this royalty to already-discovered minerals and
change the rules in the middle of the game.

Second, while patenting may be the practice of the past, the investment longevity
isn’t. In order for this industry to continue developing its resources, investments will
have to be stable and long lasting. I am sensitive to my state, which generally pro-
motes access for recreation, hunting, and grazing. However, we must look for ways
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to secure tenure to the companies that continue to provide the needed minerals our
economy depends on.

Third, Congress must be very careful not to bottle neck the lands open to location.
Again, limiting our domestic ability to locate and mine essential minerals will only
increase our reliance on foreign sources.

Fourth, the American people insist on financial assurance and the ability of indus-
try to reclaim lands. Recent changes to the financial assurance regulations for min-
ing on federal lands have made a difference. I believe the mining industry today
has captured the confidence of the people who have taken the time to visit and re-
search current mining practices and reclaiming techniques.

And lastly, we must improve our ability to reclaim and restore our land and water
resources by improving the way abandoned mine land funds are distributed and cre-
ating comprehensive Good Samaritan liability coverage. In order to address old
practices, we must provide resources to return portions of our public lands back
their historic beauty.

I believe many of the concepts addressed in this legislation are important and
must be debated. However, I am very concerned that this legislation could kill a
very important domestic industry.

I have watched over the years as robust logging, ranching, and mining industries
suffer over what I believe have been unintended consequences by the interpretation
of federal laws by activist judges. We must be cognizant of our past mistakes and
ensure we do not repeat those same mistakes. We can avoid that by clearly laying
out the intent of this Congress.

I am the Ranking Member on the Public Lands and Forestry Subcommittee in the
Senate, and I hope to address many of the issues I have raised here. Senator Reid
and I have worked together on mining reform for many years, and we continue to
work to ensure that Congress moves legislation that can work for industry while
balancing environmental concerns.

We hope to work in a bicameral fashion and pass overdue mining reform this Con-
gress. Again, I appreciate the opportunity to participate here today, and I look for-
ward to working with you on this important issue. With that Mr. Chairman, I con-
clude my testimony.

Mr. CosTa. Thank you very much, Senator Craig, for your very
comprehensive statement, and we will look forward to working
with you. I know the author of this legislation, as I am, is very
mindful of the fact that I have never seen a one-house bill be suc-
cessfully signed into law. Consequently, we are going to have to
work together, and you bring a great deal of knowledge to the
table, and we will look forward to working with you and Senator
Reid. It is one of the reasons that I decided to hold the Sub-
committee field hearing in Nevada because of our recognition of the
importance to the issue of not only Nevada but other western
states. So, we will look forward to continuing to work with you.

Senator CRAIG. Well, thank you. I know Senator Reid has said
he will be at the hearing, and I am going to try and make it down
for it. So, we will hope to see you. Where is that going to be?

Mr. Cosra. Elko, Nevada.

Senator CRAIG. Elko.

Mr. CosTA. Not far from Idaho.

Senator CRAIG. You will love Elko.

Mr. CoSTA. I know. I have been there before.

Senator CRAIG. All right.

Mr. CostA. They have great cowboy poetry there in the winter-
time.

Senator CRAIG. That they have.

Mr. CosTA. Yes. All right.

Senator CRAIG. Thank you.

Mr. CosTA. If members have some questions that they would like
to opine of you, I am sure you will respond. The issue of royalties
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I would like to get more thoughts from you as we deal with oil and
gas, what comparatively would be a level of fairness in hardrock
and the other issues on cleanup I am interested in your thoughts
as well. All right. OK. We will move on.

Mr. RAHALL. Mr. Chairman?

Mr. CosTA. Yes.

Mr. RAHALL. Mr. Chairman, may I just say in response to the
Senator that I appreciate his testimony this morning and the
manner in which he expressed a willingness to work together. I
also have visited with Majority Leader Reid on this issue alone,
and he has expressed a willingness to work together. In the testi-
mony he gave, there is not much I could disagree with.

Certainly we all want to see industry make profits. I represent
the coal industry. As you know, Larry, we have traveled through-
out the West when I was Chairman of this subcommittee, visited
about every mine I can think of whether it be silver, copper, ura-
nium, regardless. We had an extensive set of hearings on this legis-
lation.

We are going to have some more hearings under Chairman
Costa, and I think in response to the gentleman from Nevada, just
because I am from West Virginia I know a little bit about mining
in the West too, having been in those mines, and we have a mining
industry in my state too, which we did not devastate by any Fed-
eral surface mining law 30 years ago almost this very day. So we
can have Federal legislation and not put the industry out of busi-
ness. Thank you.

Mr. CosTA. Thank you, Senator, and thank you Chairman Ra-
hall. In conversation with the gentleman from Nevada, I know he
knows that you know about mining. It was the gentleman from
Idaho who was not certain of your acumen in over 30-plus years
of mining in West Virginia, but I know sometimes those guys out
in the West all look alike. I want to get on with our testimony here.

We have our first panel, and that involves the witnesses Mr.
Henri Bisson, Deputy Director of the Bureau of Land Management;
Mr. John Leshy, former Solicitor General of the Department of In-
terior; Ms. Jennifer Martin, Commissioner of the Arizona Game
and Fish Commission; Mr. J. P. Tangen, former Regional Solicitor
of the Department of Interior for Alaska. I think we have every-
body who we have asked to testify in this first panel.

You have all come forward as you have, and as I look at the table
I know that there is a lot of expertise that we will benefit from and
also experience in testifying before Congressional committees. With
that said, we have those lights that are in front of you, and they
are there for a reason, notwithstanding sometimes our unwilling-
ness to comply with them. But we would appreciate the witnesses
keeping their statements within five minutes.

Certainly that is why we provide the opportunity for longer writ-
ten statements to be submitted for the record and for us to benefit
in more in-depth information that you may have and want to pro-
vide the Committee and, of course, we will ask questions beyond
the time that is allowed for this first panel, and we will submit
those in writing to you for any follow up. With that said, the Chair
now recognizes Mr. Bisson, who will now testify for five minutes.
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STATEMENT OF HENRI BISSON, DEPUTY DIRECTOR,
BUREAU OF LAND MANAGEMENT

Mr. BissoN. Thank you, Mr. Chairman and Chairman Grijalva
and members of the Subcommittee. My name is Henri Bisson. I am
the Deputy Director of the Bureau of Land Management. I thank
you for the opportunity to present the views of the Department of
the Interior on H.R. 2262, the Hardrock Mining and Reclamation
Act of 2007. On October 25, 2001, the Department of the Interior
urged Congress to resolve contentious issues surrounding the min-
ing law that had been raised by the states, industry and the envi-
ronmental community in a way that provides stability to the indus-
try and improves our environment.

While H.R. 2262 provides comprehensive revisions to the Gen-
eral Mining Act of May 10, 1872, as amended, we do not believe
it accomplishes these goals. Instead, this bill could harm the do-
mestic production of mineral resources. These types of mineral re-
sources are essential to economic growth, advanced industry and
technology and improve the quality of everyday life for Americans.
We therefore cannot support the bill as drafted.

We often take for granted the availability of computers, tele-
phones, clothing, toothpaste, cosmetics, medicines, cars, sports and
recreation equipment, appliances and sundry other items that
make our homes safe, convenient and comfortable. None of these
would exist without the types of minerals produced under the 1872
Mining Law. The phenomenal advance of culture, science and tech-
nology remains dependent on mineral resources.

Any legislation that increases the cost of domestic metal produc-
tion could affect the availability of these materials domestically
with potential adverse security and economic costs to our citizens.
In contrast, some of the benefits from the production of these min-
erals can be very local, providing jobs in small communities
throughout the West where employment opportunities are limited.
For every direct job in mining, three supporting jobs are created.

BLM has the responsibility to ensure that minerals production is
conducted in a responsible manner that serves the social and eco-
nomic needs of the Nation and protects the environment. BLM has
accomplished this through the principles of sustainable develop-
ment, the promulgation of surface management regulations and the
issuance of policy guidance.

Despite the BLM’s efforts to administratively improve mining op-
erations, certain issues cannot be resolved without additional stat-
utory authority. Unfortunately, H.R. 2262 does not adequately re-
solve these issues. Four examples are: H.R. 2262 proposes to pro-
hibit the Secretary from issuing patents except for those grand-
fathered under a moratorium. The Department believes this issue
warrants additional consideration and would like to work with the
Committee toward resolution.

The Department believes the perspective application of a royalty
or production payment merits further discussion. We are concerned
that imposing a royalty on existing mining claims could raise con-
stitutional concerns. We believe the legislative restatement and ex-
pansion of existing environmental laws and standards and codifica-
tion of the BLM’s permitting requirements in H.R. 2262 is both
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unnecessary and redundant. This would only complicate BLM ad-
ministration of its program and operator compliance.

We support full and transparent public participation at appro-
priate stages. Under NEPA and FLPMA, Congress established a
public process that did not give an individual the ability to block
Federal actions unnecessarily. Certain provisions of H.R. 2262 ap-
pear to do just that. The Department remains committed to con-
tinuing to find administrative solutions to emerging issues as well
as working with the Congress and other interested parties to find
legislative solutions to those problems that cannot be resolved ad-
ministratively including the future role of mineral patenting and
requiring some form of prospective royalty or production payment.

Because H.R. 2262, in our view, does not present workable solu-
tions on these issues, we look forward to working with the Con-
gress to consider other options. I would be happy to answer any
questions. Thank you.

[The prepared statement of Mr. Bisson follows:]

Statement of Henri Bisson, Deputy Director, Bureau of Land Management,
U.S. Department of the Interior

Thank you for the opportunity to present the views of the Department of the Inte-
rior on H.R. 2262, the Hardrock Mining and Reclamation Act of 2007.

On October 25, 2001, the Department of the Interior urged Congress to resolve
contentious issues surrounding the Mining Law that have been raised by the States,
industry, and the environmental community in a way that provides stability to the
industry and improves our environment.

While H.R. 2262 provides comprehensive revisions to the General Mining Law of
May 10, 1872, as amended, we do not believe that H.R. 2262 accomplishes these
goals. Instead, this bill could harm the domestic production of mineral resources;
these types of minerals are essential to economic growth, advance industry and
technology, and improve the quality of every day life for Americans. We, therefore,
cannot support the bill as drafted. We do remain committed to continuing to find
administrative solutions to emerging issues as well as working with the Congress
and other interested parties to find legislative solutions to those problems that can-
not be resolved administratively. We look forward to working with you toward that
end.

Background

For over 135 years, the 1872 Mining Law has served to assure a reliable and af-
fordable domestic supply of the minerals—gold, silver, copper, lead, zinc, and
uranium—critical to our economy and national security. The 1872 Mining Law also
promoted the settlement of the western United States by providing an opportunity
for any citizen of the United States to explore the available public domain lands for
valuable mineral deposits, stake a claim, and, if the mineral deposit could be mined,
removed, and marketed at a profit, patent the claim. Patenting results in the claim-
ant acquiring ownership not only of the mineral resources but also of the lands con-
taining these mineral deposits at the statutory price of $2.50 or $5.00 per acre.

By 1976, when the Federal Land Policy and Management Act (FLPMA) was en-
acted, settlement of the West was no longer the primary force driving federal land
and resource management policies. FLPMA provides that the Secretary shall take
any action necessary to prevent unnecessary or undue degradation of the lands.
Today, the provisions of the 1872 Mining Law are implemented alongside the mul-
tiple use mandate of FLPMA.

Mining’s Importance to the United States

We often take for granted the availability of gold, silver, copper, lead, zinc and
other minerals and their contribution to the quality of life we enjoy in this country.
In 2006, the total value from domestic metals production was approximately $23.5
billion. Computers, telephones, clothing, toothpaste, cosmetics, medicines, cars,
sports and recreation equipment, appliances that make our homes safe, convenient,
and comfortable—none of these would exist without the types of minerals discovered
and developed under the 1872 Mining Law.
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As much as we enjoy these conveniences and luxuries, it is the mineral products
used in areas such as agricultural production, communication, transportation, tech-
nology, and national defense that make a truly profound contribution to our way
of life. The phenomenal advance of culture, science and technology remains depend-
ent on mineral resources. In an example that is close to home for Americans, the
automobiles most of us drive every day contain nearly 60 pounds of copper, and the
newly popularized hybrid vehicles use nearly three times as much copper as the av-
erage automobile. Furthermore, most vehicle manufacturers specify that the copper
used be “new” copper. In another example, the calcium contained in the vitamin
supplements many of take every day comes from mined calcium deposits.

Metal mining is an international business, with purchasing and sales conducted
through the London Metals Exchange and the New York Commodities Exchange
and secondary exchanges. Metal marketing operates within a free market system,
in which the price is determined by what a willing buyer and a willing seller agree
upon. The international prices for the metals are fixed daily on the exchanges, and
costs of production control the economics of particular companies.

In contrast, some of the benefits from production of these minerals can be very
local, providing jobs in small communities throughout the West where employment
opportunities are often limited. For every direct job in mining, three supporting jobs
are created. Producers must buy fuel, pipes, wire, and other industrial products, and
as a general rule, these requirements are contracted out to local fuel distributors,
hardware suppliers, and related businesses. Producers pay Federal, State, and local
taxes, both income and property taxes.

BLM’s Management and Regulation of Mining

BLM has the responsibility to ensure that, as with other multiple uses, minerals
production on Federal lands is conducted in a responsible manner that serves the
social and economic needs of the nation and protects the environment. BLM has ac-
complished this through the principles of sustainable development, the promulga-
tion of surface management regulations, and the issuance of policy guidance.

Sustainable development is the basis for a policy framework that ensures that
minerals and metals are produced, used, and recycled properly. In the context of
mining, the United States joined 193 other nations in 2002 in signing the Sustain-
able Development Plan of Implementation applicable to mineral resources.

BLM’s surface management regulations were issued under the authority of
FLPMA in 1981 and amended in 2000 and 2001. The regulations seek to provide
protection of the public lands from unnecessary or undue degradation during
hardrock mining and reclamation of areas disturbed during the search for and ex-
traction of mineral resources.

The 2000 and 2001 revisions to BLM’s surface management regulations incor-
porated many of the recommendations of the Congressionally-mandated study by
the National Research Council (NRC) Board on Earth Sciences and Resources in its
report, “Hardrock Mining on Federal Lands (1999).” The study examined the envi-
ronmental and reclamation requirements relating to mining of locatable minerals on
public lands and the adequacy of those requirements to prevent unnecessary or
undue degradation of public lands.

Under the regulations, all mining and milling activities are conducted under a
plan of operations approved by BLM, and following environmental analysis under
the National Environmental Policy Act (NEPA). BLM must disapprove any mining
that would cause unnecessary or undue degradation of the public lands. A mining
operator, as well as an exploration operator (exceeding casual use), must provide fi-
nancial guarantees covering the full cost to reclaim the operation. BLM may require
an operator to establish a trust fund or other funding mechanism to ensure the con-
tinuation of long-term treatment to achieve water quality standards and for other
long-term, post-mining reclamation and maintenance requirements after a mine is
closed. In response to previous GAO recommendations, the BLM has implemented
a tracking system under which BLM state directors are required to certify each fis-
cal year that the reclamation cost estimates for proposed and operating mines have
been reviewed and are sufficient to cover the cost of reclamation. Currently, the
BLM holds financial guarantees in excess of $900,000,000 to cover the costs of rec-
lamation of mining operations on BLM-managed public lands.

BLM policy guidance was set out in 1984 and updated by the BLM Director in
2006. The guidelines promote balancing environmental, social, and economic needs
while practicing environmental stewardship and promoting stakeholder participa-
tion. These efforts include:

e reviewing and processing notices and plans of operations to prevent unneces-

sary or undue degradation;

e requiring financial assurances to provide for reclamation of the land; and
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e considering alternative forms of reclamation after a mine is closed such as using
the land for landfills, wind farms, biomass facilities and other industrial uses,
in order to attract partnerships to utilize the existing mine infrastructure for
a future economic opportunity.

In 2005, the Administration completed an assessment of the BLM Mining Law
Administration Program that, in addition to highlighting options for BLM manage-
ment improvements, reiterated the point that the program suffers from deficiencies
relating to its enabling legislation, the 1872 Mining Law. In particular, this review
noted that the program is operating under several temporary authorities, producers
do not compensate the government for minerals extracted from Federal lands, and
the program lacks clear authority to assess administrative penalties.

Congressional Moratorium on Patenting

In the FY 1995 Interior Appropriations Act (and in each succeeding year to date),
Congress prohibited the Department from accepting new mineral patent applica-
tions or processing those applications which had not reached a defined point in the
patent review process. Congress authorized the Department to continue to process
those applications that were grandfathered under the moratorium and also required
an annual report to Congress on the status of BLM’s progress. When the morato-
rium was first put into effect in 1994, 626 patent applications were pending, of
which 221 were subject to the moratorium and 405 were grandfathered and not sub-
ject to moratorium. Of those 405 grandfathered applications, 38 remain for BLM to
process as of this date. The Department transmitted the most recent status report
on mineral patenting to Congress on June 27, 2007.

H.R. 2262

Despite the BLM’s efforts administratively to improve mining operations, certain
issues cannot be resolved without additional statutory authority. Unfortunately,
H.R. 2262 does not adequately address these issues. We offer four examples for dis-
cussion in this testimony.

¢ Patents on Mining Claims

Under the 1872 Mining Law, any citizen who can prove to the satisfaction of the
Secretary of the Interior the discovery of commercially exploitable hardrock mineral
deposits on the public lands and who has complied with all other applicable require-
ments may obtain a property right in both the minerals and the surface lands with-
in the boundaries of the mining claim. This provision encouraged explorers and set-
tlers to move West during the decades following the Civil War. H.R. 2262 proposes
to expand on the current annual appropriations moratoria and permanently elimi-
nate the issuance of patents, except for those grandfathered under the moratorium
that began in 1994. While expansion of the West is no longer relevant, the Depart-
ment believes this issue warrants additional consideration and would like to work
with the Committee toward resolution.

¢ Royalty

A second key aspect of the 1872 Mining Law is that it grants citizens the right
to develop and extract hardrock minerals from the public lands. Under the 1872
Mining Law, a hardrock mining operator is not required to pay the government any
percentage of the value of the minerals extracted in the form of a royalty or produc-
tion payment, although profits from mining operations are subject to Federal and
state income tax. At least until 2008, payment of a $125/year maintenance fee also
is required by the Mining Law, as amended by various Appropriations Acts.

In contrast, Federal coal and onshore oil and gas resources remain in Federal
ownership and are leased by the Federal government subject to a royalty, as pro-
vided under applicable laws. In 2006, the Federal government collected more than
$3.6 billion in royalty payments from these onshore (non-Indian) leases.

The Department believes that the prospective application of a royalty or produc-
tion payment issue merits further discussion. However, we are concerned that a roy-
alty or production payment applied to existing claims could raise Constitutional con-
cerns.

e Environmental Compliance

Hardrock mining operators on public lands are required to comply with existing
state and Federal laws, including the Clean Water Act; Clean Air Act; Endangered
Species Act; Federal Land Policy and Management Act (FLPMA); National Environ-
mental Policy Act (NEPA); and National Historic Preservation Act. We believe that
these existing statutes and related regulations provide sufficient authority to regu-
late mining operations when properly monitored and enforced by state and Federal
regulatory agencies. BLM’s 2000 and 2001 revision to its surface management regu-
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lation discussed earlier provide a sound framework to prevent unnecessary or undue
degradation of the public lands and are consistent with the recommendations of the
National Academy of Sciences. These regulations were upheld by the D.C. District
Court in 2003. We believe the legislative restatement and expansion of the existing
environmental standards and permitting requirements in H.R. 2262 are both un-
necessary and redundant and would only complicate BLM administration of its pro-
gram and operator compliance.

¢ Procedural Concerns

We support full and transparent public participation at appropriate stages. Under
such landmark statutes as NEPA and FLPMA, Congress established a role for mem-
bers of the public and structured a process by which the public could make their
views known about a proposed governmental action—approval of a mining plan of
operations, for example—to agency decision-makers. This role has been appro-
priately implemented through BLM regulations and policy. What Congress did not
do in those statutes was give an individual the ability to block Federal actions un-
necessarily. Certain provisions in H.R. 2262 appear to do just that.

Congress has entrusted to the Secretary of the Interior the final decision as to
whether a petitioning party has met the requirements of the law concerning the
issuance of a lease, right-of-way, or the granting of a land or mineral patent. The
Secretary exercises this authority judiciously. For example, of the 405 grandfathered
patent applications, the Secretary has contested the validity of 99 applications, and
another 80 were withdrawn by the applicants, at least in part due to concerns
raised by the Department. We see no purpose in disturbing the Secretary’s long-es-
tablished authority in this area of public land administration.

Conclusion

The Department remains committed to continuing to find administrative solutions
to emerging issues as well as working with the Congress and other interested par-
ties to find legislative solutions to those problems that cannot be resolved adminis-
tratively, including the role of mineral patenting and requiring some form of pro-
spective royalty or production payment. Because H.R. 2262, in our view, does not
present workable solutions on these issues, we look forward to working with the
Congress, industry, the environmental community, and other interested parties to
consider other options. I will be glad to answer any questions.

Mr. CostA. Thank you, Mr. Bisson, and at the appropriate time
I believe there will be questions for you. The Chair would now rec-
ognize Mr. Leshy to testify for five minutes.

STATEMENT OF THE HONORABLE JOHN LESHY, FORMER
SOLICITOR, U.S. DEPARTMENT OF THE INTERIOR

Mr. LEsHY. Thank you, Mr. Chairman. I appreciate your invita-
tion to testify here today, and it is nice to be back in this room,
and nice to be addressing this issue in the Congress again as we
all have for many years. I want to make three points. First, why
is reform of the mining law important? The mining law is actually
applicable to somewhere between 3 and 400 million acres of Fed-
eral land. That is about four times the size of California, and it can
affect many more acres than that because mining, like it or not, is
a dirty and disruptive business. It involves moving vast amounts
of earth. It involves chemicals like cyanide and mercury. It can
have great effects on water pollution, wildlife habitat, et cetera.

It is also a major industry. It is a multi-billion dollar industry,
and it can, the mining law can, absent annual action by Congress,
lead to the privatization of public lands, and in fact over the years
something more than 3 million acres of public land, an area about
the size of Connecticut, has been privatized under the mining law.

Second, what is wrong with it? Well, to reiterate points that have
already been made, one thing that is wrong with it is that the min-
ing law does allow a privatization, and in this it is really terrifi-



18

cally out-of-step with just about every other public land policy. This
country made a decision dating back seven or eight decades ago to
essentially keep public lands in public hands, and the mining law
is sort of the last remaining glaring exception to this policy.

Second, another glaring exception to contemporary public land
policy, the owners of these minerals are not compensated for their
extraction and use. That is the owners being the American public,
the American taxpayers. The mining law makes the Federal lands
about the only place on this planet where the owners of the min-
erals are not directly paid when the minerals are removed. If you
mine on private lands, if you mine on state lands, if you mine in
any country elsewhere in the world, you are paying the owner of
the mineral a royalty. The Federal lands under the Mining Law of
1872 is about the only place where this does not happen.

Today, as we all know, every other user of the public lands,
whether it is a rancher, a hunter, a fisherman, a timber harvester,
all pay the United States something for the privilege of using and
extracting that resource. Not so under the mining law.

Third, the mining law has some or at least grafted onto the min-
ing law has been some environmental regulation but that environ-
mental regulation is unfortunately inadequate. It is not comprehen-
sive. It does not address things like balancing the use of Federal
lands for mining against other uses such as wildlife habitat, and
it has regulatory holes in it such as groundwater and groundwater
pollution which are not regulated under the Clean Water Act and
other environmental laws. So there are some big problems with the
mining law, and this has been recognized by study commissions,
blue ribbon commissions that go back 100 years.

Third, why now? Why is now an important time, an appropriate
time to reform the mining law? First of all, I think industry or at
least more progressive segments of the industry are ready for it.
They understand that it is increasingly difficult to defend these
kinds of special exemptions from contemporary policy, a contem-
porary public land policy. Second, the West where the mining law
operates and only operates has changed dramatically in the last 20
years since this Congress last seriously considered reform.

The West has changed. It is the fastest growing and most urban
region in the country. Its politics have changed. Now there are
hunters and fishermen and local governments and ranchers and
farmers who are concerned because the mining law still applies to
about 60 million acres of land where the Federal government owns
the minerals but not the surface.

So ranchers and farmers find themselves looking out on their
lands and companies are staking mining claims on it to get at the
Federal minerals underneath. The surface owners have inadequate
ability to deal with those mining proposals. The tourism industry,
which is a huge industry in the West now, and the residents of the
West, generally whose quality of life depends on those open spaces,
all look at mining differently today. They all look at it and say,
“Why are these special exemptions justified?”

So that these special favors that the mining industry enjoys
under the mining law really are increasingly difficult to defend. So
for that, I applaud this committee in taking on this really impor-
tant public land issue. Reforming the mining law would be a huge
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legacy issue for future generations of Americans, and it would
bring this industry into the 21st century. Badly needed. Thank you
very much, Mr. Chairman.

[The prepared statement of Mr. Leshy follows:]

Statement of John D. Leshy, Harry D. Sunderland Distinguished Professor
of Law, University of California, Hastings College of the Law

I appreciate your invitation to testify today, and I especially appreciate this sub-
committee taking the initiative to address reform of the Mining Law of 1872. There
is no more important task among the constellation of issues raised by our public
lands, which encompass nearly one-third of the Nation’s real estate and a much
larger portion of its valuable natural resources, including minerals.

I appear here today as a private citizen, expressing my own views, and not rep-
resenting any group. I have worked on Mining Law issues for thirty-five years, in
academia, in government and in the nonprofit sector. I hope in this testimony to
provide some larger perspective on the effort you have initiated with the introduc-
tion of H.R. 2262.

Calls to reform the Mining Law date back to a few years from its passage, and
have been made by many U.S. Presidents, from Republicans like Theodore Roosevelt
and Richard Nixon to Democrats like Jimmy Carter and Bill Clinton. Almost forty
years ago, as Stewart Udall was stepping down after eight years as Secretary of the
Interior, he called its repeal the biggest unfinished business on the Nation’s natural
resources agenda.

Signed into law by President Ulysses S. Grant four years before the telephone was
invented, this antiquated relic is the last statutory survivor of a colorful period in
the Nation’s history that began with discovery of gold in the foothills of the Sierra
Nevada in 1848. The mining “rushes” that ensued accelerated the great westward
expansion of settlement. And they swept to statehood California (the golden state),
Nevada (the silver state), Montana (the treasure state), Idaho (the gem state) and
eventually Arizona (the copper state). The same era witnessed the enactment of nu-
merous other laws filling out the framework for that great movement—laws like the
railroad land grant acts and the Homestead Act of 1862. A generation later, Con-
gress followed up with landmark laws like the National Forest Organic Act in 1897
and the Reclamation Act of 1902, and a generation after that, with the National
Park Organic Act of 1916 and, in 1920, the Mineral Leasing Act and the Federal
Power Act.

All of those other laws have long since been repealed, replaced, or fundamentally
reformed, often more than once. Today the public lands and resources are managed
under laws like the Federal Land Policy & Management Act of 1976, the Federal
Coal Leasing Amendments of 1976, the Surface Management Control and Reclama-
tion Act of 1977, the National Forest Management Act of 1978, the Reclamation Re-
form Act of 1982, and the Federal Oil and Gas Leasing Reform Act of 1987.

Amazingly, despite the fact that, since 1872, the population of the U.S. has grown
more than seven-fold (from less than forty million to more than 300 million), the
population of the eleven western states plus Alaska (where the Mining Law prin-
cipally applies) has grown from about one million to nearly 70 million, and our soci-
ety and economy have changed in ways beyond comprehension, the Mining Law has
escaped fundamental overhaul.

It is not for lack of trying. It has long been recognized that the Mining Law is
thoroughly out of step with evolving public resource management principles. Indeed,
the first Public Land Commission created by Congress to assess public land policies
recommended in 1880 that it be thoroughly rewritten. That recommendation has
been echoed by many blue-ribbon commissions since. There is widespread agreement
that the Law’s three most important shortcomings are as follows:

First, the Mining Law allows privatization of valuable public resources,
at bargain-basement rates. This so-called patenting feature is the last ves-
tige in federal law of nineteenth century public land disposal policy. Much
abused for purposes that have nothing to do with mining, it has resulted
in an area of federal land larger than the State of Connecticut passing into
private ownership, much of it in scattershot inholdings that continue to
complicate land uses throughout the West to this day. While Congress has
since 1994 enacted appropriation riders to forestall new applications for
patents, it must do so each year, or patenting resumes.

The fragility of these riders was driven home in the fall of 2005 by the
now-infamous Pombo-Gibbons legislative proposal that would have lifted
the moratorium on new patents and greatly liberalized the terms of pat-
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enting. That ill-conceived proposal—which passed the House but then died
under a storm of protest—could have resulted in the privatization of more
millions of acres of federal lands.

As long as privatization remains a core feature of the Mining Law, the
temptation remains for future mischief-makers to try similar stunts. Pat-
enting is not necessary to mine; indeed, the Supreme Court recognized in
1884 that the “patent adds little to the security of the party in continuous
possession of a mine he has discovered or bought.” Many large mines are
found at least partly on un-patented federal lands. It is time for Congress
to repeal, once and for all, the Mining Law policy allowing willy-nilly
privatizing of the federal lands.

Second, the Mining Law fails to produce any direct financial return to
the public. Mining companies are charged no rental, pay no royalty, and
make no other payment that recognizes that the people of the U.S. own the
minerals being mined. This is unique in two ways. First, virtually all other
users of the public lands—oil and gas and coal developers, timber har-
vesters, energy companies that run transmission lines across the federal
lands, cattle grazers, and even, these days, hunters, anglers and other
recreationists—pay the government something (in most cases, something
like market value) for the publicly-owned resources being used or removed.
Second, everywhere else hardrock mining companies operate on this
earth—on state or private lands in the U.S., and just about everywhere
abroad—they pay royalties to the governments and others who own the
minerals.

It is time for Congress to close this glaring loophole. Whatever justifica-
tion might once have been offered for such a giveaway of public property—
such as when gold had strategic value and the West was sparsely settled—
has long since disappeared. Today 85% of the gold mined is used to make
jewelry, and the West has long been the fastest-growing region of the coun-
t

Third, the Mining Law results in inadequate protection of the environ-
ment and other uses of the public lands. All other users of the public lands
who can cause significant environmental disruption are subject to a
straightforward system of regulation which requires them to minimize the
environmental effects of their activities and clean up any mess they create.
And all other users are subject to the fail-safe authority of the government
to say no to proposed activities that threaten major environmental harm
which cannot be prevented or mitigated appropriately.

The Mining Law itself is utterly silent on environmental regulation.
While it is the case that operations carried out under it no longer escape
regulation, thanks to laws like the Clean Water Act, these other laws do
not comprehensively address the myriad of environmental threats posed by
hardrock mining (such as groundwater depletion and pollution and disrup-
tion of wildlife habitat), nor do they weigh the value of mining against
other values and uses of the public lands. The hardrock mining industry
has long used the silence of the Mining Law on such issues to stoutly con-
test the reach of the government’s authority over its activities.

The industry has long had powerful allies in the government on these
matters. For example, just within the last few years my two immediate suc-
cessors as Solicitor of the Interior Department issued legal opinions agree-
ing with the industry that the Mining Law hamstrings government author-
ity. One concluded that the government lacks authority to say no to Mining
Law hardrock mining operations proposed for the public lands even if they
pose huge threats to the environment. Another concluded that the Mining
Law gives the mining industry the right to use as much public land as it
thinks it needs as a dumping ground for the residue of its vast hardrock
operations—operations which these days can involve hundreds of millions
of tons of waste from gigantic open pits several miles across and a mile or
more deep. It is no wonder that the federal land management agencies con-
tinue to feel cowed when they contemplate exercising regulatory controls
over this industry.

Mining is a dirty business, and must be carefully controlled to prevent
environmental disasters. History teaches not only that things can go bad
with hardrock mining operations, but when they do, the costs to repair the
damage can be enormous. Well over a century of mining under the Mining
Law of 1872 has saddled the Nation’s taxpayers with a cleanup cost for
thousands of abandoned mines that, according to some estimates, ap-
proaches fifty billion dollars. While the industry is now subject to some reg-
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ulation, bad things still happen. Montana and U.S. taxpayers are paying
millions of dollars to clean up the Zortman-Landusky mine in Montana—
a mine which was approved under so-called “modern” regulatory standards
that the industry argues are adequate and don’t need strengthening.

It is long past time to close these regulatory loopholes and eliminate
these ambiguities so as to make clear to all in the industry—as well as to
federal land managers—that the hardrock mining industry will be held to
the same standards, and be subject to the same kinds of regulatory author-
ity, that apply to all other users of the public lands.

EE

About fourteen years ago, the House of Representatives handily approved a com-
prehensive reform proposal introduced by Chairman Rahall and others. That effort
nearly succeeded, failing in the last hours of the 103rd Congress. In the years since
then, much has changed. Today, Mining Law reform is both more imperative and,
in my judgment, more achievable. I'd like to take a few moments to explain why.

First, the industry structure, operations and economic impact have evolved consid-
erably. The domestic hardrock industry now produces much more gold than it ever
did—the U.S. is the third leading producer in the world. And the industry is heavily
concentrated, with many fewer companies and many fewer mines than ever before.
More than four-fifths of U.S. gold production now comes from a single state—
Nevada. The four largest mines, all in Nevada, account for well over half the total
domestic production. The thirty biggest mines (more than half in Nevada, including
twelve of the fifteen largest) yield 99% of total production. Barrick Gold, a Canadian
company, is the biggest, accounting for about 40% of domestic U.S. (and 8% of
world) gold production. Production of copper and other precious metals are similarly
concentrated. Moreover, the hardrock industry now operates with such ruthless effi-
ciency that it employs far fewer people than it used to. Its workers may be relatively
well-paid, but they are far fewer in number and much more geographically con-
centrated than they ever were.

In the meantime, the economies of the western states have evolved rapidly away
from their historic roots dependent on resource extraction. Today the regional econ-
omy where the Mining Law applies—the western states in the lower 48 plus
Alaska—has changed dramatically. While mining used to be a dominant industry
in many western locales, today in most places its impact is small, even minuscule.
The West is now the most urban and fastest growing region in the country. More-
over, its dynamic growth and economic health are fundamentally linked to the qual-
ity of life provided by the open spaces and recreational amenities of the public lands.

As a result, the politics of the region have changed at the ground level. West-
erners are increasingly unsympathetic to the idea that the hardrock mining indus-
try deserves these special exemptions from the laws and policies that apply to every-
one else. It is not surprising, then, that when the mining industry seeks to exploit
its favored position under the Mining Law, more and more local people—ranchers,
hunters, anglers, retirees, land developers, tourist industry officials, municipal
water providers and other local government officials—are asking why this nine-
teenth century policy still exists. And their concerns are growing because soaring
mineral prices, particularly for gold, copper and uranium, have led to a new rush
of claimstaking under the Mining Law in areas with high values for other uses.

People in the west are also more familiar than most with the consequences of fail-
ing to control the industry. They live with the thousands of abandoned mines scat-
tered throughout the region, and are familiar with the sorry legacy of polluted
streams and disrupted landscapes that will require billions of dollars to repair. And
they resent the fact that, under the current regime, the dollars to pay for this clean-
up will come more from taxpayers than from the industry that created the mess.

Another noteworthy change in recent years is that, for the first time, the hardrock
mining industry is facing some pressure to reform from the demand side—the jew-
elry industry that consumes much of its product. With leadership from Tiffany and
other major jewelers, this movement has helped persuade some major mining com-
panies, concerned about their reputations as well as their impacts, to work to im-
prove their practices and make other accommodations to modern social and environ-
mental values. In short, the industry is no longer so monolithic and so reflexively
hostile to change.

It bears repeating that the H.R. 2262’s reforms do no more than put in place
practices and policies that oil and gas operators, coal miners, electrical utilities, ski
areas, and other intensive users of the federal lands have operated under quite suc-
cessfully for decades. I have no doubt that the innovative, progressive companies in
this industry—and there are some, who have flourished around the world by being
so—will adapt readily to such reforms, just like other public land users have.
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I am also confident that reforming the archaic Mining Law will not—as some in-
dustry spokespeople have ritually maintained—put an end to the domestic hardrock
mining industry. Every year Canada’s Fraser Institute surveys mining industry ex-
ecutives and uses the results to rank the most favorable jurisdictions in the world
for hardrock mining, considering a variety of factors, including political stability.
The American West is always at or near the top of the rankings. Furthermore, sky-
rocketing mineral prices means the industry is thriving as never before, and any
modest increase in production costs that might result from reforms like H.R. 2262
can readily be absorbed.

Once again, I commend your leadership for taking up this important issue. You
have the best opportunity in a generation to achieve a landmark legacy in public
land policymaking. I stand ready to help any way I can to move this forward, and
I would be happy to answer any questions you may have.

Response to questions submitted for the record by John D. Leshy, Harry
D. Sunderland Distinguished Professor of Law, U.C. Hastings College of
the Law, San Francisco, California

Question 1: The BLM’s current “Part 3809” Regulations governing surface
management of hard rock mining on federal lands have been in place since
2001. What is your assessment of the adequacy of these regulations in terms
of protecting the environment in hardrock mining operations?

Answer: In my judgment, the current Part 3809 Regulations are not adequate,
for several reasons.

First, early on the Bush (II) Administration weakened these regulations signifi-
cantly, removing a number of key provisions that had been added by the Clinton
Administration. Compare 65 Fed. Reg. 69,998 (2000) with 66 Fed. Reg. 54,837
(2001). One of the most important was to eliminate the federal government’s so-
called “right to say no” to proposed hardrock mines that threaten devastating, un-
controllable effects on the natural and cultural resources of the public lands.

The Bush Administration acted on the basis of a Solicitor’s Opinion issued by my
successor, which overruled an opinion I had issued in 1999. These legal opinions dif-
fered on how to interpret a key phrase in the Federal Land Policy and Management
Act of 1976 (FLPMA), where Congress expressly amended the Mining Law to re-
quire the Interior Secretary to protect the public lands from “unnecessary or undue
degradation” (emphasis added). 43 U.S.C. § 1732(b).

My legal opinion was that “or” means “or,” so that BLM has a responsibility to
regulate hardrock mining on the public lands to protect against “undue” degrada-
tion, even if that degradation is regarded as “necessary” to mining. My successor’s
legal opinion was that “or” really ought to be construed as meaning “and.” Thus,
in his view, BLM has no authority to prevent hardrock mining that causes “undue”
degradation if such degradation is “necessary” to mining.

Environmental groups asked a federal court to settle this dispute. After full brief-
ing and argument, the court ruled that my reading of FLPMA was correct, and the
Department has the responsibility to say no to proposed hardrock mines that cause
“undue” degradation even if it is “necessary” to mining.

Somewhat bizarrely, however, the court decided not to set aside the Bush Admin-
istration’s removal of the express “right to say no” from the 3809 regulations. Con-
ceding the question was “indeed extremely close,” the court was persuaded by the
Department of Justice’s argument that, even if my view was correct and the Bush
Solicitor’s view incorrect, those regulations need not contain an express right to say
no because they could still be interpreted as allowing the Department to prevent
“undue” degradation. Environmental groups could, the court reasoned, challenge In-
terior’s implementation of those regulations if they believed the Department was al-
lowing “undue” degradation in particular cases in the future. Mineral Policy Center
v. lNor‘con, 292 F. Supp. 2d 30, 46 n. 18 (D.D.C. 2003). Neither side appealed this
ruling.

In my judgment, this is too important a matter to be left in this current muddled
state. H.R. 2262 would require the BLM and the Forest Service to deny approval
of proposed operations unless they determine that “there will be no undue degrada-
tion of natural or cultural resources. (§ 303(d)(1)(H); see also § 301(1) (mineral activi-
ties shall be required to “protect the environment, public health, and public safety
from undue degradation”). By disjoining “undue” from “unnecessary,” H.R. 2262
makes clear that the government has the responsibility to say no to a proposed
hardrock mining operation if it finds severe, un-mitigatable adverse impacts would
be visited on other public resources and values.
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As I said in my statement to this Committee on July 25, I believe the public inter-
est requires no less. Every other user of the public lands—oil or coal company, forest
products company, rancher, hunter, angler, or hiker—is held to that common-sense
standard. Hardrock mining, which has the potential to cause more serious disrup-
tion than any of these others, deserves no special exemption.

The current Part 3809 regulations have other shortcomings. For example, they in-
adequately address hardrock mining’s potential for adverse impacts on surface and
groundwater supplies, which can be considerable. The Ninth Circuit recently ruled
that existing federal law did not require BLM to protect water supplies in approving
hardrock mining plans. Great Basin Mine Watch v. Hankins, 456 F.3d 955 (9th Cir.
2006).

They also do not apply to national forest land, and the counterpart U.S.F.S. regu-
lations (36 C.F.R. Part 228) are even weaker. This is not surprising, for the Forest
Service was long reluctant to do any regulation of hardrock mining on national for-
ests. Congress gave the U.S.F.S. express authority to regulate mining to prevent de-
struction of the national forests way back in 1897 (see 16 U.S.C. §§478, 551), but
the agency waited more than three-quarters of a century to adopt its first regula-
tions on the subject. The regulations it finally adopted in 1974 were relatively tepid
and have changed very little since, despite the vast changes in hardrock mining
technology and practices.

Among other things, they claim authority only to “minimize” adverse impacts to
the forests. In other words, the Forest Service, like the Interior Department, cur-
rently takes the position that the government cannot say “no” to a proposed
hardrock mine on lands it manages that threatens dire environmental harm. The
courts have agreed that existing law applicable to the Forest Service requires no
more. Okanogan Highlands Alliance v. Williams, 236 F.3d 4676 (9th Cir. 2000).

Neither the BLM nor the Forest Service do a very good job regulating small-scale
mining operations—so-called “notice only” mines and wildcat explorations. These
kinds of operations can devastate fish and wildlife habitat, because some of these
operators mishandle toxic chemicals and use earthmoving equipment carelessly. Yet
many times the government land managers (as well as other users of federal lands
and the public) do not even get notice in advance of these operations, and compli-
ance with laws like NEPA, the Clean Water Act or the Endangered Species Act are
often wanting.

Finally, there is the matter of “bonding,” where the government requires opera-
tors to provide financial assurance for cleanup so that the taxpayer does not foot
the bill if the operator defaults or goes bankrupt. The Part 3809 regulations are bet-
ter than they used to be on bonding. (To its credit, the Bush Administration did not
water down the Clinton Administration’s stiffening of bonding standards in the Part
3809 regulations intact.) The Forest Service regulations here too are not as good,
leaving it with much more discretion on bonding.

As several governmental reports document, bonds are still sometimes set at inad-
equate levels, putting the taxpayers at risk. See, e.g., Hardrock Mining: BLM Needs
to Better Manage Financial Assurances to Guarantee Coverage of Reclamation
Costs (GAO # 05-377, June 2005) (reporting on a 2004 survey showing 48 mining
operations on public lands had closed without cleanup since BLM began requiring
financial assurances; in more than half the cases, the financial assurance was inad-
equate, to the tune of at least $56 million, to cover the cleanup costs); see also Envi-
ronmental Liabilities: Hardrock Mining Cleanup Obligations (GAO #06-884T,
June 14, 2006) (recommending hardrock mining be given a high priority in devel-
oping financial assurance requirements, because it presents taxpayers with an espe-
cially serious risk of having to pay cleanup costs, with some mine owners defaulting
on multiple occasions, leaving taxpayers to bear cleanup costs); Environmental Li-
abilities: EPA Should Do More to Ensure that Liable Parties Meet Their Cleanup
Obligations (GAO #05-658, August 17, 2005); U.S. EPA, Office of Inspector General,
Nationwide Identification of Hardrock Mining Sites (Report No. 2004-P-00005,
March 31, 2004).

Federal officials require financial assurances in the amount sufficient to repair
and reclaim what they forecast will be the adverse effects of the proposed mine, but
their forecasts often prove to be unduly optimistic. Recent studies show they often
underestimate the amount of environmental degradation from proposed hardrock
mines, particularly from disruption and pollution of water supplies. See Ann Maest
and Jim Kuipers, Comparison of Predicted and Actual Water Quality at Hardrock
Mines: The Reliability of Predictions in Environmental Impact Statements (2006);
and Predicting Water Quality at Hardrock Mines: Methods and Models, Uncertain-
ties, and State-of-the-Art (2006). The cost to repair or control that kind of damage
can be high, and the bond amount—which is often calculated simply on the basis
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of moving dirt, replacing soil and reestablishing a vegetative cover—can be woefully
insufficient to cover it.

Question 2: Do you think there are any circumstances under which pat-
enting, or transferring title to federal land to hardrock mining companies,
is ever justified?

Answer: I have thought hard about this question over the years. At one time,
I thought the answer was clearly no—patenting was never justified. But as I have
continued to ponder the matter, I have come to a somewhat different conclusion,
and believe that privatization of the federal lands involved in large hardrock mining
operations can be justified under certain carefully defined conditions.

I start with the proposition that many, perhaps even most, major hardrock mining
operations in the West are on lands in a mixture of ownerships—private, state and
federal. Often the federal lands, particularly those where the ore body is found, may
be mere slivers or odd-shaped parcels intermixed with others. See, e.g., Mineral Re-
sources: Value of Hardrock Minerals Extracted From and Remaining on Federal
Lands (GAO/RCED-92-192, August, 1992).

Giving mining companies title to federal lands involved in these active, major,
heavily capitalized mining operations would consolidate and simplify ownership and
reduce regulatory and other complexities. After major hardrock mining operations
cease, the lands involved often serve very little public value for other uses. More-
over, continuing federal ownership can cloud the responsibility for protecting public
health, safety, and the environment from pollution endemic to these sites.

On the other hand, I can think of at least two federal interests that ought to be
protected.

First, taxpayers have an interest in getting a fair return on valuable publicly-
owned resources. But I see no reason why the U.S. could not protect this fiscal inter-
est while still privatizing these lands. Congress could make privatization contingent
upon the mining operation making a payment (lump sum or periodic) to the Treas-
ury to capture an appropriate share of future income streams made possible by the
use of these federal lands in these mining operations.

Mining companies have sometimes showed a willingness to entertain such ar-
rangements and pay real money to simplify and secure their land positions. In the
last Congress and again in this one, for example, legislation has been introduced
to approve a complex series of land exchanges in Arizona between the United States
and the Resolution Copper Company (a joint venture between BHP Billiton and Rio
Tinto). According to news reports, Resolution is seeking to tap a large deep under-
ground copper deposit. While it already owns or controls considerable land in the
area, it wants title to some federal land (which may or may not include part of the
ore body) to facilitate the operation. To gain title (through a proposed congression-
ally-approved exchange), Resolution is apparently willing to pay the United States
substantially more than it would be required to pay to gain title under the Mining
Law (assuming Congress failed to renew the annual moratorium on patenting, and
assuming Resolution qualified for patents). That is, Resolution has acquired title to
and is offering to trade to the United States considerable land of high conservation
and recreational value. Not having examined the details of this proposal, I am not
prepared to comment on whether the arrangement represents a fair return to the
federal taxpayer. But it is an example of a major mining entity being willing to pay
genuine value for privatizing federal land in order to facilitate a major mining oper-
ation.

Second, the U.S. should ensure that privatization does not unduly threaten the
environment in general, and nearby federal lands in particular. So long as the U.S.
retains title to some of the lands affected, some environmental regulations and pro-
cedures that attach only to activities on public lands would continue to apply—such
as NEPA, Endangered Species Act §7, National Historic Preservation Act, Native
American consultation and protection laws, and parts of the Clean Water Act. Here
too, however, I believe it should be possible, with some creativity, to fashion ways
to protect this federal environmental interest. For example, privatization could be
conditioned on working out an agreement or compact between state and federal reg-
ulato(ris that establishes a regulatory framework to allow this interest to be pro-
tected.

For these reasons, I think privatizing federal lands involved in major hardrock
mining operations can be considered. I hasten to point out that Mining Law pat-
enting has a long and sorry history of abuse. Most of the 3.2 million acres patented
have in fact never been used, or used very little, for mining. Instead, they have been
used for residential or other kinds of development, as private recreational retreats,
spas, golf courses, and many other things. Given that record, any legislation that
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retains some opportunity to privatize lands in connection with hardrock mining
must be very carefully drawn.

In short, I think privatization is an option worth considering, so long as it (a) is
narrowly tailored to apply only to active or approved bona fide major mining oper-
ations; (b) retains for the U.S. the discretion to decide whether, under all the cir-
cumstances, the public interest is better served by deeding the land to the mining
company rather retaining it in public ownership; (c) provides appropriate compensa-
tion to the United States for the fair value of the federal lands and minerals in-
volved in the land being privatized; and (d) accommodates federal interests in pro-
tecting federal lands and resources not being privatized through some arrangement
worked out in advance with state regulators.

Question 3: Should uranium be treated separately from other Mining Law
minerals?

Answer: I believe a very powerful case can be made that uranium ought to be
treated more like the fossil fuels and other energy minerals. Coal, oil and gas, tar
sands, oil shale, and geothermal resources are all governed by leasing systems, most
of them dating back to 1920. These industries have generally flourished under leas-
ing systems, and the public’s fiscal and environmental interests are (at least for the
most part) adequately protected. Uranium is the only energy mineral treated dif-
ferently, and only to some extent, for some federal uranium is already subject to
leasing rather than to the Mining Law—a result of some post World War II with-
drawals of some federal land on the Colorado Plateau which transferred jurisdiction
to the Atomic Energy Commission (the Department of Energy has since succeeded
to this jurisdiction). Moreover, uranium is often found in geological beds and thus
shares characteristics with the other fossil fuels.

Furthermore, there is no justification for continuing to subsidize the domestic ura-
nium industry (and with it the civilian nuclear power industry) by allowing publicly-
owned uranium to be mined without a royalty or other payment to the Treasury.
As with hardrock mining, past uranium mining and milling has left a big cleanup
bill for the taxpayer. The government is currently spending many millions of dollars,
for example, to move a large mill tailings pile away from the banks of the Colorado
River adjacent to Moab, Utah, and has spent much public money in cleaning up ura-
nium mines and mills in the past. And there is more to do. Consumers of uranium
should pay these bills, not taxpayers. Finally, there is no strategic argument for
subsidizing domestic uranium production (some of which might in fact be exported).
Canada and Australia, two friendly countries, have abundant uranium resources.

For all these reasons, I believe the idea of simply putting uranium under the Min-
eral Leasing Act ought to be given very serious consideration. It would be a welcome
part (but only a part) of Mining Law reform.

Question 4: What improvements might be made to H.R. 2262? What are
your thoughts on the bill’s treatment of the royalty issue?

Answer: As I read H.R. 2262, it applies a royalty only to mineral ore extracted
from federal lands. It does not apply any kind of rental (other than the claim hold-
ing fee already in law) or royalty to the use of federal lands to support minerals
that have already been patented. Yet it is very common, as I noted in response to
question 2, above, for there to be a jumbled mixture of private, state and federal
ownership of large hardrock mines. Sometimes all or most of the actual ore body
is on non-federal land (often, because it has already been patented under the gen-
erous terms of the Mining Law).

Even where the U.S. no longer owns any part of the ore body, the federal lands
play a key role in bringing the ore body into production—by providing lands for min-
eral processing, for dumping waste rock and mine tailings, and so forth. The United
States should, in my judgment, receive a return for the use of its land in these cir-
cumstances that reflects its contribution, both past and present, to the overall
operation.

Suppose, for example, that the ore body of a large producing mine was 75% in
private ownership, having been previously patented under the Mining Law, and
25% federal land. And suppose that thousands of acres of federal land are being
used as waste rock dumps and tailings piles for the mining operation. It seems to
me that a royalty or payment to the Treasury which is limited to the 25% of the
ore body still in federal ownership is inadequate return to the public for this use
of the public’s resources. Mine operators who use thousands of acres of federal land
as a dumping ground ought to pay something more than a nominal fee. Their pay-
ment ought to reflect some measure of the value these federal lands contribute to
the entire mining operation. I would be happy to work with the committee to try
fashion something that would do that.
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Regarding other improvements in H.R. 2262, I would note that previous reform
bills addressed various matters connected with claim location, claim size and the
like, trying to simplify the red tape that has long plagued the on-the-ground imple-
mentation of the old Mining Law. I devoted some attention in my book on the Min-
ing Law to some of these anachronistic—even silly, to modern eyes—features, such
as the distinction between lode and placer claims. The Mining Law also contains,
in my judgment, inadequate protection for legitimate explorers against claim-jump-
ing by rival miners, and has some limits on claim size that seem arbitrary and
anachronistic. H.R. 2262 is silent on these matters. It is worth considering whether
to address these matters in reform legislation.

As I said in my written statement to the Committee, I believe the most important
reasons to reform the Mining Law are to end the opportunity for wholesale pat-
enting, to capture some revenue for the public which owns the minerals and land
involved, and to hold the hardrock mining industry to the same kinds of environ-
mental standards and regard for other uses of the federal lands that are routinely
applied to all other users of the federal lands.

If the legislation contains adequate measures on these three points, I believe it
is appropriate for the Congress to consider and incorporate any reasonable sugges-
tions the hardrock mining industry has to make the Law more simple and efficient
from its perspective. The Congress should, however, take care to ensure such im-
provements do not undermine or defeat the thrust of the legislation on the three
most important points.

Finally, I have one other suggestions for improvement in H.R. 2262. Section 307
is a generally thoughtful attempt to mesh federal and state regulatory authority and
responsibility by providing for a “common regulatory framework.” §307(c)(2). As I
noted in response to question 2, this is especially important because many large
mines are on a mixture of federal and state or private lands. So long as federal
lands are involved, however, the federal government needs to have the right unilat-
erally to inspect and enforce federal regulations, and this should not be left to impli-
cation, as it is now. Therefore, I recommend adding, at the end of this subsection,
a new sentence along the following lines: “Under this common regulatory framework
the United States shall retain the right independently to inspect the mining oper-
ations and to bring enforcement actions.”

Question 5: At the hearing on July 26, the Administration suggested that
applying a royalty to existing mining claims might be unconstitutional.
What are your views on this? In your answer, please address generally the
extent to which Congress’s authority to apply reforms of the Mining Law
to existing mining claims might be limited by constitutional protections for
private property.

Answer: There are very few limits on Congress’s ability to apply reforms to exist-
ing mining claims. First of all, it has long been clear—and reaffirmed in many deci-
sions of the U.S. Supreme Court—that a mining claim located on the federal lands
does not automatically carry with it a constitutionally protected property right. Min-
ing claims where there has not yet been a “discovery” of a “valuable mineral de-
posit” are mere licenses to occupy the federal lands. Their legal status is no different
from that of a hunter or angler or other recreational user of federal lands. “[I]t is
clear that in order to create valid rights...against the United States [under the Min-
ing Law] a discovery of mineral is essential.” Union Oil v. Smith, 249 U.S. 337, 346
(1919); see also Cole v. Ralph, 252 U.S. 286, 296 (1920).

The locator of a claim on which a discovery is lacking does have the right to ex-
clude other miners from the claim, so long as the original locator is actively explor-
ing for a mineral. This is the “pedis possessio” (foothold) doctrine recognized by the
Supreme Court almost ninety years ago. Union Oil v. Smith, supra. But the locator
has no rights against the United States until a discovery is made. This means the
United States can change its policy or rules, and even effectively extinguish such
claims, at any time before a discovery is made, without any obligation to pay com-
pensation.

In practice, almost all mining claims are located in advance of discovery, to pro-
vide a foothold on public lands in order to explore for valuable mineral deposits;
that is, people locate mining claims in speculation that a mineral might possibly
exist and be profitably mined from the claimed land. But hopes and speculations,
the courts have long made clear, are not tantamount to a “discovery.” See, e.g.,
United States v. Coleman, 390 U.S. 599 (1968); Sullivan v. Iron Silver Mining Co.,
143 U.S. 431 (1892). Thus most mining claims do not carry with them constitu-
tionally protected property rights, and Congress retains practically unfettered au-
thority to change the rules regarding them.
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With regard to mining claims that are buttressed by a “discovery” of a “valuable
mineral deposit,” the analysis is a little different. These contain property rights that
are good against the government, so that if the government utterly prevents or
shuts down mining operations, the claimant may—and I emphasize may—have a
legal argument for compensation. Whether the argument for compensation is suc-
cessful depends on a case-by-case, fact-intensive analysis. See, e.g., Tahoe-Sierra
Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002).
It is clear, for example, that the government retains ongoing regulatory authority
over even unpatented mining claims that have a discovery and a property right. The
government can tighten up regulations or impose new regulations if it has a reason-
able case for doing so. The U.S. Supreme Court addressed this exact question in
1985, and its guidance is worth quoting at some length:

Even with respect to vested property rights, a legislature generally has
the power to impose new regulatory constraints on the way in which those
rights are used, or to condition their continued retention on performance of
certain affirmative duties. As long as the constraint or duty imposed is a
reasonable restriction designed to further legitimate legislative objectives,
the legislature acts within its powers in imposing such new constraints or
duties. ***

This power to qualify existing property rights is particularly broad with
respect to the “character” of the property rights at issue here. Although
owners of unpatented mining claims hold fully recognized possessory inter-
ests in their claims, we have recognized that these interests are a “unique
form of property.” *** The United States, as owner of the underlying fee
title to the public domain, maintains broad powers over the terms and con-
ditions upon which the public lands can be used, leased, and acquired. See,
e.g., Kleppe v. New Mexico, 426 U.S. 529, 539 (1976). ***

Claimants thus take their mineral interests with the knowledge that the
Government retains substantial regulatory power over those interests. ***

In addition, the property right here is the right to a flow of income from
production of the claim. Similar vested economic rights are held subject to
the Government’s substantial power to regulate for the public good the con-
ditions under which business is carried out and to redistribute the benefits
and burdens of economic life.
United States v. Locke, 471 U.S. 84, 104-05 (1985). As the last-quoted sentence
makes clear, the government retains the right to require a payment (whether la-
beled a tax, royalty, fee, or something else) from a holder of a mining claim on fed-
eral lands, even one with a discovery and a property right, as part of its continuing
redistribution of the benefits and burdens of economic life.

Finally, it is important to note that the discovery creating a property right against
the government is dependent upon the marketability of the mineral. This means it
may disappear—and with it the property right against the government—as a result
of changing market conditions and other factors relevant to marketability. As the
Supreme Court has held, a “locator who does not carry his claim to patent...does
take the risk that his claim will no longer support issuance of a patent.” Best v.
Humboldt Placer Mining Co., 371 U.S. 334, 336 (1963).

In this connection, the Interior Department and the federal courts have long held
that, in determining whether a discovery exists, the cost of complying with environ-
mental laws and regulations must be taken into account. The courts have recognized
that adding environmental restrictions may in fact affect claim validity, and thus
in effect reduce or eliminate the government’s obligation to compensate claimants.
See, e.g., Clouser v. Espy, 42 F.3d 1522 (9th Cir. 1994) (“virtually all forms of [gov-
ernment] regulation of mining claims—for instance, limiting the permissible meth-
ods of mining and prospecting in order to reduce incidental environmental damage—
will result in increased operating costs, and thereby will affect claim validity. How-
ever, the...case law makes clear that such matters may be regulated by the govern-
ment”); Reeves v. United States, 54 Fed. Cl. 652 (2002) (person who located mining
claims in a wilderness study area had no compensable property right to have a min-
ing plan approved).

For all these reasons, I believe it is well settled that the government has nearly
unfettered authority to apply newly enacted laws and regulations, including a roy-
alty, to mining claims that are not accompanied by a discovery; that is to say, most
of the several hundred thousand claims currently of record. It also has very consid-
erable power to apply to new regulations to mining claims that have a discovery
without creating any obligation to compensate the claimants.

Because of the strength of the case for congressional authority, I was wholly
unpersuaded by the rather casual assertion in BLM Deputy Director Bisson’s testi-
mony on July 26 that a royalty on existing claims would raise constitutional
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“takings” questions. Given the analysis I set out here, I recommend the Committee
give no weight to his assertion unless the executive branch—and I would include
here the Department of Justice as well as the Solicitor’s Office of the Interior De-
partment—supplies the committee with a legal memorandum backing up Mr.
Bisson’s statement and refuting my analysis.

Mr. CosTA. Thank you very much, Mr. Leshy. Our last witness
on this panel is Mr. Tangen, who will testify for five minutes. I am
sorry. Ms. Martin. I am getting ahead of myself. I apologize. Ms.
Martin, and then we will have Mr. Tangen.

STATEMENT OF JENNIFER MARTIN, COMMISSIONER,
ARIZONA GAME AND FISH COMMISSION

Ms. MARTIN. Thank you, Mr. Chairman, and members of the
Subcommittee. My name is Jennifer Martin, and again I am a
member of the Arizona Game and Fish Commission, and I appre-
ciate this opportunity to voice support for House Resolution 2262.
The Southwest is the nation’s richest store of minerals and indus-
trial metals, and Arizona ranked first in mineral production in the
U.S. in recent years. Mineral development remains a major compo-
nent of the economy throughout the West.

The General Mining Act of 1872 was highly effective in settling
the West and providing economic growth not just to the West but
to the nation, and it is in the public interest to continue to benefit
from our mineral resources. However, the focus on westward mi-
gration in the 1872 act is antiquated. The question is not if the
1872 act needs to be updated to address current natural resource
issues but how it needs to be updated so that the mining industry
can continue to fulfill its vital economic role while providing sound
stewardship of the land and opportunities for outdoor recreation.

While mining has boosted western economies over many decades,
it has also impacted the West’s natural resources including native
wildlife and habitat and vital springs, streams and wetlands. The
1872 act was written when some of today’s most valuable mineral
resources and most expedient extraction techniques were com-
pletely unknown and when the American West was a vast and
seemingly endless continuum of wide open space.

One hundred and thirty years later westward expansion is clear-
ly not the national priority that it was. Those seemingly endless
open spaces have been transformed. Urban development continues
to spread throughout the West, and the remaining open public
lands compete for many uses. It is the charge of each of us to bal-
ance those uses in the public’s best interest.

The 1872 act contains no measures for environmental impacts.
That was simply not the concern then that it is now. Because no
mechanism for cleanup and restoration following extraction was
identified, the Environmental Protection Agency now estimates
that 40 percent of western headwaters are now contaminated by a
combination of acidity, heavy metals and sediment resulting from
abandoned mines. H.R. 2262 addresses this issue by creating a
fund derived from royalties placed on mining revenue to reclaim
and restore natural systems and watersheds following mining ac-
tivities.

Since bonding programs established at the state level vary wide-
ly throughout the West and in many cases fall well below the ac-
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tual cost of reclamation, taxpayers carry the burden of restoring
our public lands. The proposed legislation would establish a con-
sistent and more adequate standard and funding mechanism for
reclamation. This is especially crucial in relation to watersheds in
the arid Southwest.

Water availability is a critical issue and water contamination has
severe implications for human health as well as wildlife. The ma-
jority of our Federally listed endangered species in Arizona are
aquatic wildlife which are highly sensitive to watershed contami-
nants, and 75 percent of all of Arizona’s wildlife species depend on
riparian systems during some portion of their life cycles. H.R. 2262
takes positive steps toward ensuring that mining activities will be
conducted in a manner that allows for the continuation of wildlife
species.

Because H.R. 2262 requires reclamation of not only developed
sites but also exploration activities, road systems and other explo-
ration impacts that have been left unmitigated in the past will be
addressed in the future. While H.R. 2262 proposes to provide a
mechanism for restoring mined areas, it also protects special places
from initial impacts. Title 2 identifies national monuments and
parks, wilderness and roadless areas and other sensitive places in-
eligible for mining activities, and this will provide a tremendous
benefit to wildlife and outdoor recreation by setting aside our re-
maining relatively untouched areas.

Studies indicate that hunting, angling, wildlife viewing and other
outdoor activities generate an economic impact of approximately $5
billion annually to the State of Arizona, roughly equalling that of
hardrock mining enterprises, yet the 1872 law is interpreted to
identify mining as the best and highest use of public land where
minerals have been located. That may well have been the case at
the time but the need clearly exists to prioritize mining activities
as they relate to the economy and the public interest as they stand
today.

H.R. 2262 accomplishes this by protecting special places, estab-
lishing environmental standards and implementing fiscal reforms.
I am glad to be here discussing this topic today, and I applaud your
interest in updating the 1872 act, and I urge you to continue to
move forward on this issue. Thank you.

[The prepared statement of Ms. Martin follows:]

Statement of Jennifer L. Martin, Arizona Game and Fish Commission

Mr. Chairman and members of the Subcommittee, my name is Jennifer Martin,
and I am a Member of the Arizona Game and Fish Commission. I appreciate this
opportunity to voice support for House Resolution 2262, the Hardrock Mining and
Reclamation Act of 2007.

The Southwest is the nation’s richest store of minerals and industrial metals, and
Arizona ranked first in mineral production in the U.S. in recent years. Mineral de-
velopment remains a major component of the economy throughout the west. The
General Mining Act of 1872 was highly effective in settling the West and providing
economic growth not just to the West, but to the nation. It is in the public interest
to continue to benefit from our mineral resources. However, the focus on westward
migration in the 1872 act is antiquated. The question is not if the 1872 act needs
to be updated to address current natural resource issues, but how it needs to be
updated so that the mining industry can continue to fulfill its vital economic role
while providing sound stewardship of the land and opportunities for outdoor
recreation.
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While mining has boosted western states’ economies over many decades, it has
also impacted the west’s natural resources, including native wildlife and habitat,
and vital springs, streams and wetlands. The 1872 act was written when some of
today’s most valuable mineral resources and most expedient extraction techniques
were completely unknown, and when the American West was a vast and seemingly
endless continuum of wide open space.

130 years later, westward expansion is clearly not the national priority that it
was. Those seemingly endless open spaces have been transformed. Urban develop-
ment continues to spread throughout the west, and the remaining open public lands
compete for many uses. It is the charge of each of us to balance those uses in the
public’s best interest.

The 1872 act contains no measures for environmental impacts. That was simply
not the concern then that it is now. Because no mechanism for cleanup and restora-
tion following extraction was identified, the Environmental Protection Agency now
estimates that 40 percent of western headwaters are contaminated by a combination
of acidity, heavy metals and sediment resulting from abandoned mines. H.R.2262
addresses this issue by creating a fund derived from royalties placed on mining rev-
enue to reclaim and restore natural systems and watersheds following mining activi-
ties. Since bonding programs established at the state level vary widely throughout
the west, and in many cases fall well below the actual cost of reclamation, taxpayers
carry the burden of restoring our public lands. The proposed legislation would estab-
lish a consistent and more adequate standard and funding mechanism for reclama-
tion.

This is especially crucial in relation to watersheds in the arid Southwest. Water
availability is critical issue, and water contamination has severe implications for
human health as well as wildlife. The majority of our federally listed endangered
species in Arizona are aquatic wildlife, which are highly sensitive to watershed con-
taminants. 75% of all of Arizona’s wildlife species depend on riparian systems dur-
ing some portion of their life cycles. H.R. 2262 takes positive steps towards ensur-
ing that mining activities will be conducted in a manner that allows for the continu-
ation of wildlife species.

Because H.R. 2262 requires reclamation of not only developed sites, but also ex-
ploration activities, road systems and other exploration impacts that in the past
have been left unmitigated will be addressed in the future.

While H.R. 2262 proposes to provide a mechanism for restoring mined areas, it
also protects special places from initial impacts. Title II identifies National Monu-
ments and Parks, Wilderness and Roadless Areas and other special and sensitive
places as ineligible for mining activities. This will provide a tremendous benefit to
wildlife and outdoor recreation, by setting aside our remaining relatively untouched
areas.

Studies indicate that hunting, angling, wildlife viewing and other outdoor activi-
ties generate an economic impact of approximately $5 billion annually to the State
of Arizona, roughly equaling that of hardrock mining enterprises. Yet the 1872 law
is interpreted to identify mining as the best and highest use of public land where
minerals have been located. That may well have been the case at that time, but the
need clearly exists to prioritize mining activities as they relate to the economy and
the public interest as they stand today. H.R. 2262 accomplishes this by protecting
?pecial places, establishing environmental standards, and implementing fiscal re-
orms.

I am glad to be here discussing this topic today. I applaud your interest in updat-
ing the 1872 act, and I urge you to continue to move forward on this issue.

Thank you.

Mr. CostA. Thank you, Ms. Martin, for your testimony, and we
will look forward to the Q and A when that time arrives. Now we
have last, but certainly not least on this panel, Mr. Tangen, who
will testify for five minutes.

STATEMENT OF J.P. TANGEN,
FORMER REGIONAL SOLICITOR, ALASKA

Mr. TANGEN. Thank you, Mr. Chairman. My name is J. P.
Tangen. I am a practicing attorney in Alaska, and I have rep-
resented mining clients from 1975 until 1990. In 1990, I became
Regional Solicitor for the Department of the Interior serving under
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Secretaries Lujan and Babbitt and working for my good friend
John Leshy, and in 1994 I left the Department to become President
of a publicly traded Canadian gold mining company. In 1998 I re-
turned to the private practice of law, in which I have been engaged
ever since.

The Alaska Miner’s Association, who I am representing today, is
an organization of approximately 1,000 members consisting of a
broad array of individuals, mining companies and supporting busi-
nesses. Alaska hosts the largest amount of public land in the
United States, including the two largest national forests. Alaska
also hosts five large operating lode mines and over 100 placer
mines generally of a smaller “mom and pop” size.

Alaska boasts the largest silver producing mine in North Amer-
ica and the largest producing zinc mine in the world. We also lay
claim to be what may become one of the largest copper properties
in the world and several exploration projects with production po-
tential well in excess of a million troy ounces of gold.

Every operation in the state is under intense scrutiny from Fed-
eral and state agencies, and in many instances there is intense
local scrutiny as well. Alaska has an active community of non-
government organizations that monitor mining operations and ag-
gressively use the courts and the media to advance their agenda.
Alaska has an excellent record for reclamation operations at Valdez
Creek, Poker Flats, Illinois Creek and numerous small placer
mines have been properly cleaned up following the completion of
successful mining operations.

Likewise, Alaska is sensitive to local concerns. The A. J. Mine in
Juneau was not reopened despite an extensive investment pri-
marily due to public opposition. The Kensington project, also in the
Juneau area, remains in a preproduction mode because of intense
public scrutiny for over 20 years. Mines in other populated areas
on the other hand, such as the Fort Knox mine in Fairbanks and
the Rock Creek project in Nome, while having been held to strict
standards and careful evaluation, have generally been greeted with
local acceptance.

Presently nearly 50 million acres of prospecting land in Alaska
remains potentially available for mineral development. Although
geologists believe there are many opportunities to develop mines on
Federal lands in Alaska, the number of Federal claims has dimin-
ished. For many years Federal mining claims were attractive
because of two cornerstone qualities: self-initiation and security of
tenure.

Under the current law, any qualified person can locate a mining
claim on vacant, unappropriated public domain without prior gov-
ernmental consent. Under H.R. 2262, the explorer would have to
secure a permit, with attendant cost delays, before conducting any
noncasual mineral activities. A mining claim is not valid unless it
contains a certain minimum amount of mineralization.
Ascertaining whether adequate mineralization is present will re-
quire such a permit. That means to get a permit the applicant will
have to have knowledge he cannot gather without a permit, a clas-
sic “Catch-22.”

The bill eliminates patents. That in itself is not a barrier to the
location of Federal claims but it has resulted in many Federal
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claimants losing their claims and their investments as a result of
inadvertent clerical failures under the current law. H.R. 2262 also
imposes a royalty on mining operations. A royalty is a tax on gross
income. It is analogous to taxing a bank solely on its deposits.

The true benefit of a mine is often that it brings jobs, goods and
services to areas where such things are scarce. Furthermore, there
is usually a long delay between exploration and commencement of
production. Typically a decade or more passes before a return on
investment is realized. Only after a mine is permitted, construction
is complete and production begins is capital investment realized.
An unfair royalty delays pay back, makes mining less attractive
and competitive investments.

There are lots of other problems with the bill. Title 3 has a lot
of problems in it as far as how people can manage it. Title 5, the
administrative provisions particularly are going to precipitate liti-
gation but on behalf of the Alaskan Miner’s Association let me sim-
ply summarize by saying we regard 2262 as anti-environment be-
cause it may induce operators to relocate offshore where they are
not going to be faced with the same high standards of environ-
mental protections as is found in the United States.

It will cause the loss of high paying mining jobs because relo-
cating mines offshore will result in the loss of thousands of jobs.
It is a risk to the health and safety of mine workers because min-
ers know the countries may not be able to get the benefit of our
stringent health and safety laws. It will contain an unfair royalty
requirement because the proposed royalty is calculated on gross re-
ceipts. It is wasteful because a gross royalty will encourage opera-
tors to leave lower grade mineralized material in the ground.

It is a threat to national security because domestic production of
needed commodities will be reduced or eliminated. It is unlikely to
generate substantial revenue in the United States because mining
operators move offshore. They will not pay royalties, taxes and
fees. It will create three large, new unfunded bureaucracies be-
cause the BLM will have to staff up to deal with a huge volume
of additional paperwork created by applicants, all of which must be
reviewed and adjudicated.

The bill will require a significant new law enforcement inspection
arm to oversee on-the-ground compliance, and the bill will require
a separate new bureaucracy to adjudicate the royalty matters. It is
likely to foster litigation because NGO’s are encouraged to sue. It
is anti-Alaskan because a large percentage of the vacant and unap-
propriated public domain is in Alaska.

It is anti-business because mines in foreign countries will pur-
chase equipment, supplies and services locally bypassing U.S. sup-
pliers. It is anti-small miner because small miners simply cannot
afford the cost of compliance, and it is a violation of the ANILCA
clause, Alaska National Interest Lands Conversation Act clause be-
cause by making it possible to declare certain lands special places
there is a risk that additional lands will be placed under restrictive
land use status.

Mr. Chairman, I thank you for the time and attention. I respect-
fully request that this bill not be passed as it is written.

[The prepared statement of Mr. Tangen follows:]
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Statement of J. P. Tangen, on behalf of the
Alaska Miners Association

Good Morning Mr. Chairman.

My name is J. P. Tangen; I am appearing hear today at the invitation of the sub-
committee on behalf of the Alaska Miners Association.

The Alaska Miners Association is an organization of approximately 1,000 mem-
bers consisting of a broad array of individuals, mining companies and supporting
businesses.

Alaska hosts the largest amount of public land in the United States including the
two largest National Forests.

Alaska also hosts five large operating lode mines and over 100 placer mines gen-
erally of a smaller, “mom and pop” size. Alaska boasts of the largest silver pro-
ducing mine in North America and the largest producing zinc mine in the world.
We also lay claim to what may become one of the largest copper properties in the
world and several exploration projects with production potential well in excess of
1,000,000 Troy ounces.

Alaska mines and prospects are located on state land, private land and federal
public land. Every operation in the state operates under intense scrutiny from fed-
eral and state agencies. In many instances, there is additional local oversight of the
mining operations as well. Alaska has an active community of non-governmental or-
ganizations that monitor mining operations and aggressively use the courts and the
media to advance their agenda.

Alaska has an excellent record for reclamation. Operations at Valdez Creek, Poker
Flats, Illinois Creek, and numerous small placer gold mines have been properly
cleaned-up following the completion of successful mining activities, and the affected
areas has been restored to a landscape that makes the detection of the past mining
operations literally impossible.

Likewise, Alaska is sensitive to local concerns. The A.J. Mine in Juneau was not
reopened despite an extensive investment, primarily due to public opposition, and
the Kensington Project, also in the Juneau area, remains in a pre-production mode
because of intense public scrutiny for over twenty years.

Other mines in populated areas, on the other hand, such as the Fort Knox Mine
in Fairbanks and the Rock Creek Project in Nome, while having been held to strict
standards and careful evaluation, have been generally greeted with local acceptance.

In a word, there are many mining success stories in Alaska, and those stories em-
brace a history of nearly 150 years. Ours is a proud industry that has produced
many of the commodities that America has demanded and required and has excel-
lent prospects for doing so into the future.

Much of the land selected by the State pursuant to the Alaska Statehood Act and
by Alaska Native Regional Corporations pursuant to the Alaska Native Claims Set-
tlement Act was chosen because of its mineral potential. However, even after those
large tracts were removed from the public domain and National Forests and after
another 108 million acres were set aside for inclusion in National Parks, Preserves,
Wildlife Refuges, Monuments, Wilderness and Wild and Scenic River System Areas,
nearly fifty million acres of prospective land remains potentially available for min-
eral development. It is those fifty million acres that would be among the lands tar-
geted by H.R.2262.

Although geologists believe that there are many opportunities to develop mines
on federal lands in Alaska, the number of federal mining claims has diminished in
recent years to only approximately 8,000. Prospectors and developers have dem-
onstrated a preference to look to state and private land rather than to hassle with
the federal government.

The attractive qualities of federal claims have been diminishing in recent years.
Initially, a federal mining claim, whether placer or lode, was an attractive choice
because of two cornerstone qualities: self-initiation and security of tenure. By self-
initiation I mean that any qualified person, under the law, could locate a federal
mining claim on vacant and unappropriated public land without a permit or prior
governmental consent. By security of tenure, I mean that the locator would have
prior rights against all the world, and under the statute, have the right to purchase
the fee title to that land from the United States once their time, talent and effort
established that minerals existed and were economically mineable. These basic
rights will disappear if H.R. 2262 becomes law.

H.R. 2262

Under H.R. 2262, instead of citizens having the right to go onto public lands and
locate mining claims, the explorer would have to secure a permit, with attendant
costs and delays, before conducting any mineral activities. Since a mining claim is
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not valid unless it contains a certain minimum amount of mineralization, and since
ascertaining whether that minimum mineralization is present in a given location,
meaningful exploration would require a permit.

Ironically, the issuance of a permit to conduct such mining activities appears to
be dependent upon the applicant having knowledge about the property that he can-
not gather without having a permit in hand. In essence, this initial hurdle will bring
an end to most exploration activity on public land.

Patents

The bill terminates the possibility for issuing patents. Since the moratorium im-
posed by the United States Senate in 1994 and renewed each year since then in
the Interior Appropriations Acts, new patent applications have not been processed
by the Department of the Interior. In an environment of rising commodities prices,
that in itself has not constituted a barrier to the location of federal mining claims;
however, when combined with the stringent reporting requirements enacted by
FLPMA, many federal claimants have lost their claims and their investment as the
result of inadvertent clerical failures.

Royalties

Concomitant with these two negative qualities, H.R. 2262 also would impose an
overwhelmingly burdensome royalty on mining operations. This royalty, although
called a “net smelter return” royalty, is defined to be a gross income royalty, which
means that no deductions, not even those customary in the industry, would be al-
lowed. This is analogous to taxing a bank on its deposits and or a grocery store on
its total value of inventory. Generally, because mining is a labor intensive industry
that employs local people in remote locations, the true benefit of a mining operation
is that it brings jobs, goods and services to areas where such things are scarce, not
that it can generate a revenue stream through royalties or taxes.

In addition, because there generally is a very long delay between initial explo-
ration and the commencement of production, typically a decade or more passes be-
fore a return on investment is realized. It is only after a mine is permitted, con-
struction is completed and production begins that the capital investment can be re-
warded. A royalty based on gross production will unnecessarily delay payback and
dilute the return on investment, making an operation less attractive than competi-
tive investments. If the royalty is too high, it alone will make the project uneco-
nomic.

Any royalty imposed on a mining operation should always be based on net profits
and never on gross receipts. I understand that the State of Nevada has a net profits
tax law that might be readily adaptable for federal use. Miners are not opposed to
paying fair royalties and taxes, but are opposed to paying punitive royalties and
taxes where there are no operating revenues available to satisfy the government’s
demands.

In another sense, however, the imposition of a royalty on mining operations in the
United States is very bad public policy because American mines compete on a global
market. Domestic production of commodities sold around the world directly reduces
our adverse balance of trade. Production of metals and mineral products inside the
United States benefit the nation; but, producers have to be competitive.

Mineral deposits are scattered around the globe in a pattern that is independent
of political boundaries. Some governments are more solicitous of the health and wel-
fare of their people and the environment than others. In the United States, where
we have stringent health and safety laws, environmental and natural resource laws,
and wage and hour laws to protect our workers and the environment, the per pound
or per ounce cost of production is going to be higher than in places that do not im-
pose or enforce such legal requirements.

America is a favored target for exploration because of government stability, but
if the costs of production outweigh the risks of nationalization, for instance, then
it follows that mining companies will migrate off-shore. In a very tangible sense, an
excessive financial burden on domestic mining has two palpable consequences: 1.)
mining companies will emigrate to places where the strictures are not so oppressive
and; 2,) mining companies will be dissuaded from maximizing the return from a
given deposit.

Inducing mining companies to move offshore engenders a cascade of problems.
Where the operating standards are not as stringent as they are in the United
States, wages may be lower, worker safety may be compromised, and the environ-
ment may be threatened.

This is not to imply that global mining companies are unscrupulous. On the con-
trary, the common experience is that once a global company establishes profitability
in a third world nation, it becomes at risk for nationalization or aggressive efforts
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on the part of the host government to sequester as much of that profitability as pos-
sible. In such cases, it is the host country rather than the mining company that is
externalizing the social costs. Working profitably in industrialized countries with so-
phisticated social mores, therefore, is good for the planet and the people on it. As
a nation, we ought to be exporting our standards and not our mining industry.

To clarify the second point—mineral deposits are often concentrated in a central
core with grades tapering out toward the periphery. Efficient operations recover as
much as they profitably can. The higher the operating cost, the more likely that low
grade material will be left behind. Royalties and taxes are an arbitrary operating
cost; therefore, such royalties and taxes directly beget waste of the mineral re-
sources on an area.

The Demise of Self-Initiation

H.R. 2262 has a lengthy section specifying the requirements for a permit to con-
duct non-casual mining activities on federal public lands. These requirements are
deliberately stacked to ensure that compliance is overwhelmingly burdensome finan-
cially, if not physically impossible.

To illustrate, under section 304(b) of the bill, the Secretary is required to suspend
an operating permit if he determines that any affiliate of any claimholder is in vio-
lation of any regulation promulgated under this Act. In other words a sister com-
pany holding a single mining claim in Arizona could be the cause of a major mine
shutting down in Alaska simply because the Arizona affiliate committed a minor
violation of a regulation. This is not discretionary, and under Section 504 providing
for citizen suits any person may sue to compel the Secretary to suspend such a per-

it.

The bill specifies that a permit application must contain details in twenty-two in-
formation categories, including: violations of various environmental and mining laws
by the applicant or an affiliate within the preceding five years; all forfeitures or rev-
ocations of any mining bonds or permits by an applicant or an affiliate; all permits
ever issued under SMCRA or FLPMA; the type and method of mineral activities
proposed; the anticipated starting and termination dates of each phase; maps; infor-
mation on facilities; soils and vegetation; topography; water supply intakes and sur-
face water bodies; biological resources; measures to exclude fish and wildlife;
predisturbance monitoring of groundwater; an assessment of cumulative impacts on
the hydrology; a description of the monitoring and reporting systems; accident con-
tingency plans; compliance with any land use plans; cumulative impacts; evidence
of financial assurance; site security; information on soils and geology; a copy of the
applicant’s required public notice; and such other environmental baseline data as
the Secretary may require.

Any person who may be adversely affected by the proposed mineral activities may
request a public hearing to be held near where the mineral activities are proposed.
After a public hearing, the Secretary must formally determine whether the applica-
tion is complete; whether the proposed reclamation is likely to be accomplished by
the applicant; whether the land can be returned to a productive use; whether the
area is open to location; whether the applicant has obtained all necessary Federal,
State, and local permits; whether the cumulative impacts to human health, water
resources, wildlife habitat, and other natural resources will not cause undue deg-
radation; whether the applicant has given adequate financial assurance; whether
there will be no undue degradation of natural or cultural resources; whether the ap-
plicant or any affiliate is ineligible to receive a permit; and whether ten years fol-
lowing mine closure, treatment of surface or ground water will be required. Permits
cannot be issued for more than ten years at a time, must be reviewed every 3 years,
and are subject to modification by the Secretary.

What was once a prime virtue of the federal mining law, under H.R. 2262 will
now be completely eliminated and virtually no one would be well-advised to seek
mining opportunities on federal public lands. There is nothing in Title III that that
is needed to improve the safety or environmental quality of mining in the United
States. This Title should not be enacted into law.

Title V—Administrative Provisions

The “administrative provisions” set forth in Title V of H.R. 2262 provide an en-
forcement regimen that further deters mining activities on federal public lands. The
provisions of Title V grant unusual and pervasive powers to the Secretary and the
general public.

For instance, “[alny person who knowingly—engages in [an activity incidental to
mineral exploration] without a permit required under title III—shall, upon convic-
tion, be punished by a fine of not more than $50,000, or by imprisonment for not
more than 2 years, or both.” §506(g-h). The Secretary is granted the authority to
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issue and enforce cessation orders or “take such alternative enforcement action
[without limitation] against the claim holder or operator (or any person who controls
the claim holder or operator) as will most likely bring about abatement in the most
expeditions manner possible.”

Anyone, “without regard to—the citizenship of the parties” can commence a civil
action “against any person” to compel compliance with any provision of this Act or
any regulation promulgated under title III.

[Alny authorized representative [of either the Secretary of Agriculture or the Inte-
rior] may—without advance notice, stop and inspect any motorized form of transpor-
tation that such Secretary has probable cause to believe is carrying locatable min-
erals—for the purpose of determining whether the operator of such vehicle has docu-
mentation “if such documentation is required under [§ 102(b)(4) of] this Act....”

These illustrations are not exhaustive. The draconian powers afforded the Secre-
taries put prospective claimholders at such risk and to such expense as to ensure
that no one could conceivably justify seeking a permit under this bill as a reason-
able business proposition.

Special Places

In addition to the foregoing burdens which would be placed on the mining indus-
try by this bill, virtually anyone could preclude a mineralized site from being devel-
oped by identifying it as a “special place” under the provisions of title II. Special
places include lands recommended for wilderness designation; lands designated as
wilderness study areas or National Monuments; lands in, under study for inclusion
in, or eligible for inclusion in the National Wild and Scenic Rivers System; lands
segregated from mineral entry; lands designated as Areas of Critical Environmental
Concern; lands identified as sacred sites in accordance with Executive Order 13007;
and lands identified in the Roadless Area Conservation rule of January 2001.

Summary

This bill, if enacted, would prevent all further mining and exploration and on fed-
eral public lands in the United States. The steps necessary to get permission to en-
gage in mineral activities are extensive, burdensome, unnecessary and very expen-
sive. The risks, for even the slightest violation by affiliates remote from an oper-
ation of the most inconsequential regulation, include loss of all rights as well as pos-
sible fines and imprisonment. Even operating mines have only a maximum of three
years to either close or bring themselves into full compliance. The rewards for suc-
cessfully complying with the proposed law are severely curtailed through the imposi-
tion of a disproportionate gross royalty.

From the perspective of the Alaska Miners Association, there is nothing positive
included within this bill and we regard it as:

o Anti-Alaska, because a large percentage of the vacant and unappropriated pub-
lic land in the United States is in Alaska and, to the extent that this bill ad-
versely impacts the hardrock mining industry, it impacts Alaska the most;

e Anti-small miner, because many of Alaska’s miners are mom and pop placer op-
erators and they cannot possibly afford the cost of compliance;

e Anti-environment, because it will force operators to relocate their operations off-
shore where there are not the same high standards of environmental protection
as are found in the United States;

e Anti-worker, because many prospects will not become mines and will not create
new jobs in this country;

e Anti-business, because mines in foreign countries will purchase equipment, sup-
plies and services locally, by-passing U.S. suppliers;

o Wasteful, because by charging a high gross royalty on mining operations, it will
encourage operators to mine only the high-grade areas of a deposit and leave
lower grade mineralized material in the ground;

e A threat to the national security, because, by encouraging operators to relocate
off-shore, domestic production of needed commodities will be eliminated or re-
duced, as is currently the case with oil and gas;

e Causing the loss of high-paying mining jobs, because workers at major mines
in the United States today often earn $50,000 per year or more while relocating
mines off-shore will result in the loss of thousands of those mining jobs;

e A risk to the health and safety of mineworkers, because miners in the United
States benefit from stringent laws that protect their health and safety, while
miners in other countries may not be able to get the benefit of such laws;

e Unlikely to generate substantial revenue for the United States, because if min-
ing operations move off-shore, they will not pay royalties, taxes or fees;

e Creating three large, new bureaucracies, because the BLM will have to staff up
to deal with the huge volume of additional paperwork created by applicants, all
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of which must be reviewed and adjudicated, the bill will require a significant
new enforcement and inspection arm to oversee on the ground compliance, and
the bill will require a separate new bureaucracy to adjudicate the royalty cal-
culations;

e Containing an unfair royalty requirement, because royalties are calculated on
gross receipts;

o Likely to foster litigation, because NGO’s are encouraged to sue to enforce the
statutory requirements; and

e A violation of ANILCA’s “no more” clause, because by making it possible to de-
clare certain lands “special places” there is a risk that additional lands will be
placed into a restricted land use status.

We respectfully request that this bill not be enacted.

Mr. CosTA. Mr. Tangen, we will list you doubtful, and you ex-
ceeded the time that was allotted by a minute and 15 seconds. So
I am feeling very charitable this morning.

Mr. TANGEN. I appreciate that. Thank you, sir.

Mr. CosTAa. That completes the testimony of this panel. We will
move to questions but, before we do, I misstated. The gentleman
from Nevada was not the Ranking Member de jour. He was only
the Ranking Member for a half an hour. Maybe 45 minutes. The
Ranking Member from New Mexico, the gentleman from New
Mexico has been able to rejoin us, and we appreciate that, and I
will allow him to make a brief opening statement.

STATEMENT OF THE HON. STEVAN PEARCE, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW MEXICO

Mr. PEARCE. Thank you, Mr. Chairman. Yesterday, as you know,
we had a full committee oversight hearing on the Surface Mining
Control and Reclamation Act of 1977 to look at what has tran-
spired in the 30 years since the law was enacted. The testimony
provided by the witnesses was informative. Today we are meeting
for the first of what I assume will be several legislative hearings
on H.R. 2262, the Hardrock Mining and Reclamation Act of 2007.
Many of the provisions in H.R. 2262 are similar to the provisions
in SMCRA.

In other words, it is like SMCRA for hardrock mining. The prob-
lem is that this is unnecessary, and the more plumbing you have
the more ways there are to clog up the drain. Hardrock mining al-
ready has its own set of reclamation standards that were promul-
gated after the National Forest Management Act and the Federal
Land Policy and Management Act were enacted in 1976, a year be-
fore SMCRA.

These laws are the statutes that directed the respective agencies
to develop regulations governing hardrock mining on the Forest
Service and BLM managed lands. This was and is appropriate, and
as the vast majority of hardrock mining is in the West, it is on Fed-
eral land. Primarily in most western states the majority of the land
is owned by the Federal government.

It is a very different playing field in coal mining, which is pri-
marily located on private lands in the Midwest and the eastern
states at the time the Surface Mining Act was enacted. These land
management statutes are coupled with other environmental laws to
manage mining activities on Federal lands. The environmental reg-
ulations include the Clean Air Act, the Clean Water Act, the En-
dangered Species Act, the Resource Conservation Recovery Act, the
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Comprehensive Environmental Response Compensation Liability
Act and the Toxic Substance Control Act, and finally the National
Environmental Policy Act.

These laws provide for public notice and comment opportunities,
citizen suit provisions and various appeal processes that allow the
public and affected communities to fully participate in the mine
processes. In fact, all of these opportunities to challenge mining
projects have served to draw out the permitting process on Federal
lands, and it can take 12 years or more to get final approval to op-
erate a mine.

Proposed provisions in Title 3 and 5 of H.R. 2262 would greatly
exacerbate already cumbersome permitting processes. Any com-
pany trying to operate would be in perpetual permitting nightmare.
Every three years a permit would be subject to review. Compare
this to hydroelectric facilities that are permitted for 50 years or nu-
clear facilities that are permitted for 40 years. I doubt that we
would see any revenue to the Federal Treasury for mines on Fed-
eral lands under H.R. 2262. The only individuals that appear to be
getting rich off this scheme are the environmental trial lawyers.
There certainly will not be any money for hardrock abandoned
mine land programs.

This is not the direction that we should be taking in our national
minerals policy. With the economic growth and industrialization we
are seeing in China and India, the demand for all commodities
worldwide has skyrocketed. This will continue in the future. I
would ask unanimous consent to submit for the record today’s
Washington Times front page article that says that China is
powering the world’s economy. They have surpassed the United
States. At a time when we face very difficult circumstances in our
economic future, we are going to take steps that will make
hardrock mining more difficult.

The main thing that we have in New Mexico as hardrock mining
is copper. The copper resources need to be available if we are going
to continue to, for instance, use hybrid cars because they use 100
percent more copper than a standard full-size vehicle. Copper is not
the only significant resource that we are mining. Clearly we are
moving in the wrong direction on national minerals policy. We
should be holding hearings to identify what needs to change to en-
courage domestic mineral development not on bills that will drive
it offshore.

I fear that if this bill passes we will not see these resources de-
veloped. We will export these high paying family wage jobs with
benefits offshore and undermine our economic and national secu-
rity. I thank the witnesses for their testimony and look forward to
hearing from them. Thank you, Mr. Chairman.

Mr. CosTA. Thank the gentleman from New Mexico. I will begin
with the first line of questioning. Mr. Leshy, you testified in your
opening statement about the three issues that you think need to
be addressed: The privatization of public lands impact; the direct
financial return, i.e., royalties; and, of course, the protection of the
environment as it relates to cleanup. As a number of my colleagues
have stated in their comments, opening statements, notwith-
standing the fact that the law has not changed since 1872, there
have been other laws that have been enacted that do impact
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hardrock mining and regulations that have been implemented gov-
erning surface management of hardrock mining. I am talking
BLM’s current part 3809 that was issued, I believe, in 2001.

What is your assessment of the adequacy of these regulations
and the other overlapping laws that others claim adequately pro-
vide the protection?

Mr. LEsHY. Thank you, Mr. Chairman. First of all, I would say
that the BLM 3809 regulations have been the subject of con-
troversy and litigation and in the Clinton Administration we tight-
ened up those regulations, and then one of the very first things the
Bush Administration did was to essentially gut most of the reforms
that we tried to put into place.

So they really do inadequately consider the environmental im-
pacts of hardrock mining in several key ways, particularly con-
cerning—as I mentioned in my opening statement—groundwater,
and I should also point out in this connection that the Bush Ad-
ministration also reversed a couple of legal opinions that I wrote—
which is their prerogative—which says that their legal position is
that the government has no authority under the Mining Law of
1872, despite all of these other environmental laws that have been
mentioned.

It has no legal authority to say “No” to a proposed hardrock min-
ing operation on public land, no matter how devastating the effect
on the environment. If it cannot be controlled, if it cannot be miti-
gated, no matter how devastating the effect, the mining law pro-
hibits the government from saying no.

Another legal opinion that they have signed takes the position
that the hardrock mining industry has the right under the mining
law to use as much public land as it thinks it needs as a dumping
ground for the residue of its vast hardrock operations. Tailings
piles, waste dumps, et cetera. If it needs 10,000 acres, the mining
law gives it the right to have those 10,000 acres.

Mr. CosTA. All right. Mr. Leshy, I do not want to occupy all my
time on that area but I will submit some additional questions, and
you can provide additional information. This issue of patenting I
am interested in or the privatization of Federal lands as it relates
to the hardrock mining. Do you think there are any circumstances
under which the patenting makes sense, and if so, please explain
briefly?

Mr. LEsHY. The issue of patenting is an interesting one, and
frankly it is one I thought about a lot over the last 30 years and
have somewhat changed my position on frankly. I believe that gen-
erally speaking that the patent provision in the mining law has
been frankly much abused. I mean the historical record is clear
about that. The 3 million acres have been patented. Almost none
of them are actually used for mining. Most of them are used for
weekend cabins and that sort of thing.

So there is a big problem with abuse of that patenting provision.
But your question, I think, really focuses on with an actual ongoing
mining operation does it make sense for the government to keep
title to that land, if it is in the middle of a big open pit, for exam-
ple, and I think there are two interests of the government in keep-
ing title. One is because of the need to make a financial recovery.
That is get a royalty or some sort of financial payment for that.
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The second is to make sure that the environment is protected in
the mining operation. The Federal title gives the government regu-
latory authority.

Mr. CosTA. All right. Let me

Mr. LESHY. Both of those things can be

Mr. CosTA. How about the issue of uranium? Should it be treated
differently than other mining law minerals?

Mr. LEsHY. Well, you know it is interesting. Uranium is the only
energy mineral that is not leasable. Every other mineral that the
Federal government owns that has energy value, whether it is oil
shale, oil and gas, coal, tar sands, everything else is leasable. Ura-
nium is not. It is under the old mining law although interestingly
some uranium is leasable because the old Atomic Energy Commis-
sion actually reserved some lands and leases the uranium on those
lands.

So uranium is in this oddball category. It is very different from
the other hardrock minerals, and I think you could make a pretty
powerful case that uranium really does not belong under the min-
ing law at all—that it ought to be leasable like the other energy
minerals are.

Mr. CosTtAa. My other questions I will submit to you for the
record, but I would like you to at a later date provide recommenda-
tions how this proposed legislation could be improved. My time has
expired. I will have another round but I will defer now to the
Ranking Member, the gentleman from New Mexico, Mr. Pearce.

Mr. PEARCE. Thank you, Mr. Chairman. Mr. Leshy, when I con-
template your testimony do you think that we are doing a very bad
job then with respect to the stewardship of the public lands and
hardrock mining, specifically where they intersect?

Mr. LEsHY. We could do a much better job, especially if you com-
pare how hardrock mining is regulated and sort of fits into the
public land landscape compared to other uses, whether it be oil and
gas, coal, timber harvesting, cattle grazing. Hardrock mining really
stands out.

Mr. PEARCE. Are there examples worldwide of countries who do
that better?

Mr. LEsHY. I have not made a careful study but I think if you
look at other countries they do a better job. They certainly do a bet-
ter job of getting money from their ownership of hardrock mines.
As I said in my statement, the United States public lands are the
only place in the world I think where the owner of the mineral does
not get a financial return on the extraction.

Mr. PEARCE. So you do not really think that there should be a
move to withdraw hardrock mining from Federal lands? In other
words, that would not be the end result of what you are sug-
gesting?

Mr. LEsHY. No. I think the industry is a very viable industry. It
is making record profits. It is producing more hardrock minerals
than ever before. The talk has been, for example, about the impor-
tance of patenting. To some, you know there has been no patenting
for the last 13 years because of the annual moratoria that Congress
has put on and production has gone way up.

Mr. PEARCE. When you consider the record profits, does it con-
cern you that the profits—there are only about three major mining
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corporations left in the country, and I was looking at rates of re-
turn on assets which is in the 8 percent range. As a business
owner, I can tell you that that is extraordinarily low. Now there
are some companies worldwide who do have tremendous returns.
Now does it concern you that the U.S. firms appear to be weakened
tremendously economically and may even go the direction of other
companies previously that have simply had to cease operations be-
cause the environment in the U.S. is not very open to profit mak-
ing?

Mr. LEsHY. The Frazier Institute in Canada takes a survey every
year of mining industry executives and looks at all jurisdictions
around the world in terms of is this a good place to do business?
The United States always ranks at or near the top of those sur-
veys.

Mr. PEARCE. Mr. Bisson, I have a follow-up question. Say 10
years ago, what rank was the U.S. in total exploration dollars 10
years ago and what is it today?

Mr. BIsSON. Mr. Pearce, it is my understanding from some statis-
tics I have looked at recently that the U.S. currently ranks at
about 8 percent of the total mining exploration dollars spent in the
U.S. Ten years ago, it was about 20 percent.

Mr. PEARCE. So worldwide it looks like investment is evacuating
out. Twelve percent has evacuated out of the U.S.

Mr. BISSON. In mining exploration.

Mr. PEARCE. That is 12 percent of the total world market used
to be here but now it has left here. Mr. Tangen, any reason why
you can imagine that that capital is fleeing the U.S.? How much
are we talking about? How many dollars are we talking about that
12 percent drop in investment in U.S. properties? Would you have
a clue how big the industry is?

Mr. TANGEN. I cannot answer that.

Mr. PEARCE. Mr. Bisson, do you know approximately?

Mr. BissSoN. In 2006, the total amount was something like $13.9
billion. So it is 8 percent of that. If it is anywhere near

Mr. PEARCE. So it is in the billions?

Mr. BissoN. It is close to a billion dollars.

Mr. PEARCE. OK. Mr. Tangen, I am sorry I interrupted. So why
would that capital be saying we are not going to invest any more
in the U.S.?

Mr. TANGEN. I expect it is probably——

Mr. PEARCE. Is your microphone on?

Mr. TANGEN. I am sorry. I expect there are a couple of reasons.
Number one is that there is better opportunities elsewhere where
the governments are trying very hard to invite them into the coun-
try, and a lot of people feel oppressed by the regulatory regimen
that is in place in the United States right now that I know of.

Mr. PEARCE. So you are saying that other countries have an in-
viting atmosphere, and would you describe the atmosphere here as
not inviting?

Mr. TANGEN. I believe that it depends on the Administration. It
varies from time-to-time. It is a lot more friendly. It has been a lot
more friendly in some years than it has been in others.

Mr. PEARCE. Thank you, Mr. Chairman. I see my time has ex-
pired. I will have a second round if you go that way.
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Mr. CosTA. Yes. Thank you. Next is the gentleman from Arizona,
the Chairman of the Subcommittee on National Parks and For-
estry, Mr. Raul Grijalva.

Mr. GRIJALVA. Thank you, Mr. Chairman, and I think somebody
used the analogy in the agonizing people are doing over royalties
that it is like taxing a bank, and I think there is some data that
is important for us to be aware of that there were 207,000 active
claims in 2005 in this country. Two hundred and forty-five billion
is the value of minerals that have been extracted since the law
went into effect.

Zero is the amount of royalties we have collected on that extrac-
tion and on those patents on those private lands. There are half a
million abandoned hardrock mines in this country. The Interior De-

artment itself said that the reclamation, the cleanup price tag is
532 billion, and we have collected zero in royalties in the past. So
I think that you know while royalties are the issue to some extent
here, the patenting process is the issue here, there is an attendant
cost to the taxpayer of this country that is also part of this legisla-
tion, and I think we need to be aware of it as well.

But a couple of quick questions. Mr. Bisson, are there examples
for where taxpayers have had to pay millions of dollars to buy back
critical lands, say, for a wilderness area, a national monument that
has already been patented under the mining law? Do we have any
figures about how much the Federal agencies have spent in this re-
covery process, for lack of a better word?

Mr. BIsSON. Your question is directed at me, sir?

Mr. GRIJALVA. Yes. I am sorry.

Mr. BISSON. I am vaguely aware of some instances where that
has happened but I do not have any specifics today but would be
happy to provide that information.

Mr. GRIJALVA. I think that would be important information for
the Committee to know what that cost has been and look forward
to that information. Mr. Leshy, we received some testimony that
says that Congress really does not have the ability to affect exist-
ing mining claims. I would like your thoughts on that. Are there
really limits on the ability of Congress to apply reforms to existing
mining claims?

Mr. LEsHY. Mr. Chairman and Mr. Grijalva, I think the Federal
government, that Congress has a very broad authority to regulate
the existing mining claims including putting a royalty on existing
mining claims, and on that point I disagree with the suggestion of
the Interior Department on this. I would be happy to submit a
legal memorandum that explains this further but I think one es-
sential point to understand is that a mining claim in and of itself
is not any kind of property interest against the government.

This has been clear in Supreme Court decisions for 100 years. A
mining claim without a proven discovery is essentially a license to
occupy the lands. A mining claimant without a discovery is in the
same position as a hiker on the Federal lands from a property
standpoint. Most mining claims do not have a discovery. Therefore,
most mining claims there is really no constitutional restraint on
what Congress could do.

Mr. GRIJALVA. Thank you. And let me ask a question of Ms. Mar-
tin from the great and wonderful State of Arizona. Under the Com-
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mission, Arizona Game and Fish Commission, when there is a fish
kill or a migratory bird treaty act violation that occurs as a direct
result about mining, what happens? What is the Commission’s
role? What is the Commission’s ability to mitigate?

Ms. MARTIN. Chairman, members of the Subcommittee, it is cer-
tainly our role to manage wildlife to try to address those issues as
best we can. We really do not have financial support from any
sources relating to where the impact was generated typically to
deal with that. Our funding sources come from the supporting com-
munity, Federal funds that are devoted to nongame wildlife and
those kinds of sources.

So we work on habitat. We manage wildlife. We reintroduce spe-
cies when necessary, and the type of situations that you are talking
about that frequently has occurred in the State of Arizona that
there have been fish kills and streams contaminated by mining ac-
tivities, migratory waterfowl using tailing ponds at stopover points.
There have been high mortality there.

In some cases when the EPA or DEQ gets involved there are ci-
tations. Agencies that have the authority to do so can assess fines,
and sometimes then some of those funds will go back to reclama-
tion of those sites. Sometimes there is litigations and a ruling will
take money from the industry and put it back into that site but I
think what legislation like this could do would be streamline that
process and preclude the need for litigation, preclude the need for
those agencies to issue citations, and just initially have legislation
that identifies where the funding will come from to address those
kinds of issues.

Mr. GRIJALVA. Thank you very much. Mr. Chairman, my time is
up, and thank you for the opportunity to be part of this hearing.

Mr. CosTA. Thank you, gentleman from Arizona. We always like
your participation in our hearing. Next we have the gentleman
from Texas I do believe, Mr. Gohmert, my classmate, for five min-
utes.

Mr. GOHMERT. Thank you, Mr. Chairman. I do appreciate all the
witnesses being here and it seems like a rather fortuitous con-
fluence of circumstances. I heard somebody use that term before.
We previously had hearings this year on the Deep Water Royalty
Relief Act of 1995, and Mr. Leshy, I see that you were Solicitor
during the Clinton Administration from 1993 to 2001, and so you
may be able to fill in a gap here.

There was some conflicting testimony whether the failure to in-
clude the price thresholds in leases issued in 1998 and 1999 may
have been a mistake or not, and since you were the Solicitor I just
wanted to ask were you involved in that process, in the negotiation
of those leases in 1998 or 1999?

Mr. CosTA. Would the gentleman yield for a moment?

Mr. GOHMERT. Yes, sir.

Mr. CosTA. Is this related to the hardrock mining?

Mr. GOHMERT. Well, it is related from this standpoint. Attorneys
and judges generally know a witness’ credibility is always at issue,
and it would go to that.

Mr. CoSsTA. But we are not in a courtroom, and we are not——

Mr. GOHMERT. I realize that.
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Mr. CosTA. You are a very effective Congressperson, and I sus-
pect those days that when you sat on the bench, you were a very
effective judge. I have no doubt but we are here to get information
and testimony on the subject matter before the Committee. The
Chair will rule that we maintain germaneness as it relates to the
subject matter. You and I

Mr. GOHMERT. So credibility is not an issue here? You are saying
I cannot find out about the credibility of this witness’ judgment
when he has come in here and he has told us about what we
should and should not do, what would and would not be effective,
and we do not know if he just cost this country $10 billion? I think
that is important.

Mr. CostA. Well, I do not doubt that the gentleman thinks it is
important. The fact is that the majority and minority try to fairly
determine who the witnesses will be, and it is not our intent, it is
not this Chair’s intent, to impugn the integrity of any of the wit-
nesses. I may disagree with their statements. I may take issue
with their points of view, and you may do so as well. That is per-
fectly within the rules but none of these witnesses here today are
being cross-examined about their sincerity as to their testimony.

Mr. GOHMERT. Sir, I have never questioned the sincerity, and I
have never impugned the integrity. That was not part of my ques-
tion. I was not doing that whatsoever. The question is one regard-
ing credibility and credibility of judgment, and that is always an
issue, and my understanding of the rules, the administrative rules
in these hearings is that they are not nearly as strict as the rules
in court, and that what in the minds of a relevant person would
be relevant would come into play.

I understand your ruling but I did not impugn his integrity. It
is not an issue of integrity. It is an issue of judgment, and we have
just heard his judgment on a number of these issues, and I felt like
if perhaps his call cost this country $10 billion it could be relevant,
and it could affect the way that we looked at these leases.

Mr. CosTA. Well the

Mr. GOHMERT. But I appreciate your defense of the gentleman,
and I will move on with respect to your ruling.

Mr. CosTA. Then the gentleman from Texas has had an oppor-
tunity to make his point of view known.

Mr. GOHMERT. I did not find out the answer though.

Mr. CosTA. Well, the point is that I want to ensure that we have
comity and we have cooperation on a bipartisan fashion with this
hearing, and I just think it is important that we stay to the subject
at hand, and I just think that the question was moving beyond the
germaneness of this legislation that we are talking about here.

Mr. PEARCE. Would the Chairman yield?

Mr. CosTA. Yes, I will yield to the gentleman from New Mexico.

Mr. PEARCE. Thank you. First of all, I would note that I would
hope the gentleman from Texas has his time restored to the point
at which we began the discussion. Also on the case of impugning,
I remember in this hearing room, in this year that Johnnie Burton
came as a witness and her entire character was called into ques-
tion and whether or not she was adequately discharging the re-
sponsibilities of her job. Also I had to stand and defend Mr. Bisson
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at an earlier hearing. So the fact that we will or do not impugn
character is one that would stand for open discussion itself.

Mr. CostAa. Well, I hope the gentleman from New Mexico believes
that I have been fair in my application of allowing members to ex-
press their views and to ask question as they see fit and to have
an opportunity——

Mr. PEARCE. Absolutely do.

Mr. CosTA. So I would like to get on with the hearing.

Mr. PEARCE. You bet. I just wanted to make some observations.

Mr. CosTA. I would like to explore the opportunity for the gen-
tleman from Texas to continue his questions, and I am not sure
where he was at the point of the time where I

Mr. PEARCE. He was probably about

Mr. GOHMERT. I would be glad to go back to that point.

Mr. PEARCE.—three and a half. I would guess at about the 3:45.

Mr. GOHMERT. I know exactly where I was. I could go right back
to it. But——

Mr. CosTA. No. I am talking about your

Mr. GOHMERT. Since you ruled otherwise.

Mr. CosTA. I am talking about in terms of your time.

Mr. GOHMERT. Well, Mr. Leshy, I noted that you had commented
earlier. In my years on the bench, sometimes you notice the look
in a person’s eye, the way they say things. Your comment that the
Bush Administration had gutted many of the regulations that you
had put in place seemed to be with some sense of disdain, even
though you followed up by saying, of course, that is any Adminis-
tration’s right. You were not pleased about the Bush Administra-
tion’s gutting some of the regulations that perhaps you had worked
on, is that correct?

Mr. LEsHY. That is correct.

Mr. GOHMERT. OK. Thank you. I did want to ask, Mr. Bisson, do
you happen to know what percentage of the known coal reserves
in the United States are available for lease in mining?

Mr. BI1ssoN. I do not have that figure but I would be happy to
research it and get that information for you, sir.

Mr. GOHMERT. Do you have any kind of estimate?

Mr. B1ssoN. No. Because all of my work has been in the West.
I am really unfamiliar with coal resources in the eastern part of
the United States where there are substantial resources. I am
aware that as an example in Alaska, the International Petroleum
Reserve Alaska, that 40 percent of the nation’s coal reserves are
t}ll)?re, and they are currently withdrawn from being made avail-
able.

Mr. GOHMERT. Right. And that was my understanding, when we
were talking about mining, that we have tremendous reserves, and
then for some reason the Clinton Administration, for example, I
know put much of our coal reserves off limits, and I have always
been intrigued how we pay so much to countries that hate us for
our energy when we keep shooting ourselves in the foot in putting
things off limit that would allow us to discontinue paying people
that hate us.

But with regard to mining policies, I would like to say I have
seen a couple of letters submitted here who have typed names and
that always makes me concerned. I never used to accept those as
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a judge but here again normally in court the rules of evidence are
much more strict than they are at a hearing like this.

Mr. CosTA. They are.

Mr. GOHMERT. Under most circumstances. Obviously there are
some exceptions but I would like to submit that when I see that
letters are speaking for the millions of hunters and anglers of
which I am one, and though I may agree with most of the things
in these letters, having things in there spoken on my behalf, I
would just like the record to reflect they are not speaking for me
on all issues, and that also you know having a lot of natural re-
sources in east Texas where I am from we see two ways of doing
things, and one is you can mine, you can extract resources that
God has blessed this nation with, and require with adequate regu-
lations an environment which actually is better after the mining
than before, and everybody comes out a winner, and we have seen
situations where there is actually companies coming in and extract-
ing resources that allowed the area to be improved after it was
over.

It was all a matter of what was enforced and what was required.
So I am not against mining, extracting resources, getting off the
dole from the

Mr. CosTA. I think the gentleman has clearly made his state-
ment. We will take that as a statement, not a question, of course;
and I might remind the gentleman that coal is not under the 1872
Hardrock Mining Act.

Mr. GOHMERT. Well, in view of some of the comments, I still felt
it was relevant because some of those seem to be alluded to as the
biggest polluters. It still applies.

Mr. CoSsTA. I understand your point.

Mr. GOHMERT. Thank you.

Mr. CosTA. Let us move on. It is my turn, and a quick question
for Ms. Martin from Arizona. Why do you think the Superfund is
not sufficient to address the impacts of mining in Arizona and else-
where?

Ms. MARTIN. Mr. Chairman, the Superfund is an excellent tool
for——

Mr. CoSTA. Speak closer to the mic, please.

Ms. MARTIN. I am sorry. Thank you, sir. The Superfund is an ex-
cellent tool for addressing sites with very high contaminant con-
centrations but that still neglects the majority of mined areas. Be-
cause the fund is limited, the criteria that need to be met to make
it on the national priority list, which guides allocations of those
funds, it is very difficult to get a site placed on that list.

In Arizona, we have over 100,000 abandoned mine sites, 55 of
those proposed to maybe someday be on the NPL, 9 sites actually
are Superfund sites in the State of Arizona, and sites with rel-
atively low levels of contamination can have severe wildlife impacts
to waterfowl and also throughout the food chain because contami-
nﬁlnts have a tendency to concentrate as they move up the food
chain.

In addition to that, the Superfund addresses only hazardous
waste. So there is a public safety issue that is clearly not addressed
by the Superfund. We have 80,000 open mine shafts scattered
throughout our public lands.
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Mr. CosTA. In essence, the problem is much bigger than the
Superfund is capable of handling? I mean is that your bottom line?

Ms. MARTIN. That is correct, sir.

Mr. CosrtA. All right. Mr. Bisson, I want to move over to you. As
was discussed by both Senator Craig and in the question that I ad-
dressed earlier to Mr. Leshy, the issue of patents, of course, is part
of the discussion in this legislation. As you know, the annual Con-
gress imposed moratorium since 1994 but notwithstanding that
there are or were patents in the pipeline. Can you tell me roughly
how much acreage has been covered since 1994 on patents?

Mr. B1ssoN. I do not know that I have the acres with me. I could
follow up with you.

Mr. CoSTA. Please provide that information.

Mr. BissoN. But I can tell you that in fact we have issued over
the 405 cases we had when the moratorium was put in effect, more
than 90 percent of the patents have been addressed, and we only
have 38 left to complete.

Mr. CosTtA. OK. At $2.50 to $5.00 per acre, how much money did
those patents reflect?

Mr. BissoN. I do not have that information with me.

Mr. CosTA. Can you provide that for us too?

Mr. BISSON. Yes.

Mr. CosTA. My understanding—and I do not know how in-depth
your knowledge is on it—but that the Bureau of Land Management
must disapprove of the mining or any mining that would cause un-
necessary or undue degradation of public lands. To your knowledge,
do you know how many times the Bureau of Land Management has
disapproved any of those permits?

Mr. BissoN. I cannot tell you the exact number but I am aware
of a particular mining situation in California where the Bureau has
taken the position to prevent the mining from happening, and it is
in the courts right now.

Mr. CostA. OK. In 2005, and this relates to the regulations 3809
that we spoke of earlier, there was a report that not all hardrock
mining operations on BLM lands had required the financial assist-
ance in place and that some lacked reclamation plans or current
cost estimates as it related to the requirements under the law.
Could you tell me your response to that government accountability
report?

Mr. BissoN. I can tell you that at this point in time we have
close to $1 billion in financial assurances in place for the mines
that are on public lands. We require financial assurances that
cover the complete cost of reclamation, and we have the ability to
require establishment of a trust fund to address any follow up mon-
itoring of water quality or any other issues into the future once a
mine is closed.

Mr. CosTA. Our research tells us that there are about 48
hardrock mining operations that have been closed due to bank-
ruptcy, and it is estimated that there may be a $50-million-plus
cleanup that the taxpayers may inherit on that. Do you think there
is a problem as it relates to the Bureau of Land Management’s ef-
forts to require that the 3809 regulations were implemented so that
the guarantees that were required as a part of those permits that
those costs would be maintained? Do you see a problem there?
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Mr. BISSON. It is my understanding that the bulk of those bank-
ruptcies occurred on operations that were preexisting, using past
practices. I am not aware of any specific bankruptcies where lands
remain to be reclaimed that have gone into and have been mined
while the 3809 regulations we are dealing with right now have
been in place but I can do some more research.

Mr. CosTA. We would like you to look at that and find out be-
cause I am not sure that is not the case but between now and our
hearing in Elko in August if you could provide that information
and the other information. My time has expired but to know what
percent of the operating mines and how many mines does the Bu-
reau of Land Management inspect each year, and you can submit
that later on.

Mr. BISSON. Yes, sir.

Mr. CostAa. OK. And the next witness is the gentleman from
Nevada, the once Ranking Member of this committee, Mr. Heller.

Mr. HELLER. Thank you, Mr. Chairman.

Mr. CosTA. You did a very good job.

Mr. HELLER. Thank you. It was an honor. I will yield my time
to the Ranking Member.

Mr. CosTta. OK.

Mr. PEARCE. Thank you. I thank the gentleman for yielding. Mr.
Leshy, when I read in Section 505, the Administrative and Judicial
Review, subparagraph [b][6][b], I read that notwithstanding the de-
cision of the United States Court of Appeals for the 10th Circuit
in the High Country Citizens Alliance v. Clark that the appropriate
Federal District Court has jurisdiction to hear any judicial chal-
lenge to the Secretary’s actions described in subparagraph [a], and
it continues on. So are you familiar with that case at all?

Mr. LEsHY. Yes, I am.

Mr. PEARCE. Has that case ever been heard in court?

Mr. LEsHY. Yes. It was a decision of the 10th Circuit Court of
Appeals I think.

Mr. PEARCE. Was it heard before the 10th Circuit?

Mr. LESHY. Yes, and it was decided by the 10th Circuit.

Mr. PEARCE. It went to District Court—Federal District Court.

Mr. LEsHY. Federal.

Mr. PEARCE. And what was decided there?

Mr. LEsHY. Yes. The 10th Circuit Federal Court of Appeals.

Mr. PEARCE. No. What did the District Court decide?

Mr. LESHY. I cannot remember actually. I know——

Mr. PEARCE. Actually, I think I have that information surpris-
ingly enough, and they decided against, against the request by the
plaintiffs I think.

Mr. LEsHY. Well, I know what the

Mr. PEARCE. And then it was appealed. Was it not appealed to
the 10th Circuit?

Mr. LESHY. Yes.

Mr. PEARCE. So if you were not familiar with what decision was
made why would it be appealed?

Mr. LESHY. No.

Mr. PEARCE. What is your relationship to the case as a matter
of fact?
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Mr. LEsHY. Well, I followed it as an academic. The 10th Circuit
decided the case. The case is over.

M})‘ PEARCE. Did you ever or were you involved specifically in the
case?

Mr. LEsHY. I believe I signed onto an amicus brief that asked the
Supreme Court to

Mr. PEARCE. So you signed on, and you were acting in some con-
sulting fashion, and you were not familiar with the first decision?

Mr. LEsHY. Well, I cannot remember what the first decision was
but I know what the 10th Circuit

Mr. PEARCE. But would it be appealed? You are a lawyer. I am
not. The appeal process I would consider it is only going to be ap-
pealed if there is some decision that is contrary to the beliefs of the
people who bring the suit. So of giving that, let us move on. So
what the 10th Circuit Court did is basically they said yes or no,
we are going to agree or disagree?

Mr. LEsHY. This was a case where a local community of Crested
Butte, Colorado——

Mr. PEARCE. Yes, I appreciate knowing that but I am asking
what the Court decided, sir.

Mr. LEsHY. The case was the local community of Crested Butte,
Colorado——

Mr. PEARCE. If you would tell me what the 10th Circuit. I have
five minutes, sir. What did the 10th Circuit say?

Mr. LEsHY. Asked the Court to review the decision of the Depart-
ment of Interior to issue a patent for a mountaintop overlooking
the town. They did not want that land to be privatized under the
Mining Law of 1872.

Mr. PEARCE. Was that review done?

Mr. LEsHY. The 10th Circuit said in its final decision and the
final decision of the Courts was that under the old mining law be-
cause of its peculiarities no citizen had the right to bring a Court
action to review the government’s decision to issue that patent.
That, in my judgment and the judgment of about 25 other law pro-
fessors who signed this brief, was totally out of step with the law.
What the law ought to be.

Mr. PEARCE. So you then had remedy, and the remedy was?
What remedy did you take then?

Mr. LEsHY. The remedy is in this legislation.

Mr. PEARCE. The remedy. You did not go to the Supreme Court?

Mr. LEsHY. The Supreme Court denied review.

Mr. PEARCE. So the request was made for the Supreme Court to
look at it?

Mr. LEsHY. Right.

Mr. PEARCE. And they said we do not feel any facts that are com-
pelling?

Mr. LEsHY. They did not say anything. They said, we deny re-
view.

Mr. PEARCE. We are not going to review?

Mr. LEsHY. Right.

Mr. PEARCE. So we have now——

Mr. LESHY. The issue——

Mr. PEARCE.—carried this to the District Court, and they found
against. We have carried it to the Appellate Court, and they found
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against. It went to the Supreme Court, and they said, we do not
really see a problem that would rise to that level. And you here tes-
tifying today have been signed onto that for whatever you call that,
and now I find the legislative fix that would bypass every Circuit,
every decision made up to this point. It is amazing. Stunning.

Mr. LEsHY. Every——

Mr. PEARCE. Did you talk with anybody about this section? Have
you in any time in your history conferred with anybody, staff or
anybody about this section and the inclusion in the bill or has that
just kind of come out of the blue?

Mr. LEsHY. No. I have talked to the staff about this.

Mr. PEARCE. You have talked to staff.

Mr. LESHY. Yes.

Mr. PEARCE. So you were signing on in Court. You were a partici-
pant through all processes. You know that the Court system found.
Mr. Bisson, did the agency ever take a look at that request?

Mr. BIsSON. I am not aware of it, sir.

Mr. PEARCE. OK. Do you have any regulatory status on such
things?

Mr. BissoN. On the

Mr. PEARCE. On such reviews.

Mr. BissoON. Not that I am aware of. Are you talking about the
patent review?

Mr. PEARCE. Yes.

Mr. BissoN. We do have regulatory requirements for patent re-
view and standards that we have to comply with.

Mr. PEARCE. I thank the gentleman. I see that my time has ex-
pired. I thank the gentleman for yielding his time.

Mr. CosTA. Thank you, gentleman from New Mexico. I will add
that whether one is a private citizen or whether one serves in the
legislative or executive branch or the judicial branch I do not think
one gives up their rights as citizens to participate in the legislative
process, and certainly, Mr. Leshy, you are viewed as valuable to
the Chairman in writing any legislation, and your views are opined
that is certainly the privilege that we all can take of all the people
who have expertise here.

So I want to thank you, and I want to thank this panel for your
testimony, and we need to move on because we have a lot of things
going on on the Floor, and we have another panel that is patiently
waiting, and we would like that new panel to come forward. We
have I believe five witnesses on the new panel, and we will look
forward to hearing your statement. No, there are three of us. So
we are going to run through regular order here.

I was wrong. We have six members of this panel. Well, we are
pleased to have all of you, and let me make sure that I am on the
proper page here. Our next panel involves the following witnesses:
Mr. Steve Ellis, Vice President of Programs for Taxpayers for Com-
mon Sense; Mr. Dusty Horwitt from Public Lands Program Analyst
for Environmental Working Group; Mr. Tony Dean, Sportsman and
Radio Host of Tony Dean Outdoors; Mr. Michael Marchand, Chair-
man of the Confederated Tribes of Colville—Colville I am told, is
that proper pronunciation—Reservation; Mr. William Champion,
President and CEO of Kennecott Utah Copper Corporation; and
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Mr. Ted Wilton, Executive Vice President of Neutron Energy Com-
pany.

I think I have included everyone, and so we will begin with Mr.
Ellis and recognize him for five minutes. As I told the previous
panel, for those of you who may not be familiar with the process
here testifying in Congress, we have a five-minute rule. I try to
apply that equally. Some days more successfully than others.

Nonetheless, we would appreciate your following within that five-
minute rule, and if you go beyond that, I will politely let you know
that you need to wind up. So we appreciate your time and the dis-
tance you traveled and any further information obviously will be
submitted for the record. Mr. Ellis for five minutes.

STATEMENT OF STEVE ELLIS, VICE PRESIDENT OF
PROGRAMS, TAXPAYERS FOR COMMON SENSE

Mr. ELLis. Thank you. Good morning, Chairman Costa, Ranking
Member Pearce, members of the Subcommittee. Thank you for in-
viting me to testify this morning on H.R. 2262, the Hardrock Min-
ing and Reclamation Act of 2007. I am Steve Ellis, Vice President
of Taxpayers for Common Sense, a national nonpartisan budget
watchdog group. Since its inception in 1995, TCS has pushed for
the reform of the General Mining Act of 1872. It is a relic of an
entirely different era and high time it is amended to reduce its ex-
orbitant taxpayer subsidies.

Taxpayers for Common Sense supports H.R. 2262 as a strong
step toward reigning in the excesses of the Mining Law of 1872. I
will detail some of these reasons. The 1872 Mining Law enables en-
titles to patent or buy Federal land for a pittance.

Under the law you would pay in 1872 dollars less than 31 cents
to buy an acre of Federal land. So you end up with examples such
as in Crested Butte, Colorado where the Federal government sold
155 acres to the Phelps Dodge Mining Company for approximately
$790, despite a company estimate that the land could produce up
to $158 million in after tax profits over 11 years. This is an area
where land prices range as high as a million dollars per acre.

In 1994, Congress began enacting one-year patent moratoriums.
However, continuing the decade-long process of one-year extensions
makes little sense for anyone. H.R. 2262 rightly throws patenting
of Federal land onto the ash heap of history. Despite the private
sector extracting public assets from the ground, under the Mining
Law of 1872 taxpayers receive no compensation whatsoever.

Since enactment of the mining law, the total value of minerals
that have been taken without compensation is an estimated $245
billion. That is the equivalent of emptying Fort Knox of all its gold
two and a half times over. By comparison, the oil and gas industry
generally pays 12 and a half percent in royalties on what they ex-
tract from onshore Federal lands. H.R. 2262 requires an 8 percent
royalty on net smelter returns. Net smelter is essentially the gross
revenue for the mineral product that the mine receives from a re-
finery or smelter.

This ensures that the royalty automatically adjusts to changes in
the market and does not over- or undercharge. TCS is aware of
other proposals such as net revenue or net profits royalty but we
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believe these offer too much opportunity for gamesmanship on
what the deductible costs will be.

Mineral Business Appraisal, a self-described geologic and mining
expert in the appraisal of all types of mineral property describes
net profits royalty indicating, “There are virtually no buyers for
this type of royalty because of the creative accounting that the min-
ing operator can use to depress the royalty payment. The distin-
guishing feature of net profits royalty is that depending upon the
exact definitions in the mining lease in the actual calculations, it
will very often be zero.”

According to Mineral Business Appraisal, net smelter royalty
payments are “also fairly simple to calculate and administer, in
that only the selling price and the quantity of mineral product pro-
duced or sold are required for the determination.” In addition, “this
type of royalty will usually have the highest market value of all the
royalty types.”

One significant change that Taxpayers for Common Sense would
like to see in H.R. 2262’s royalty structure is to increase the pay-
ment to at least 12-and-a-half percent, which would harmonize it
with high rates for other extractive industries. All too often after
the minerals have been removed mining operations split town and
leave communities with a mess and taxpayers holding the bag for
cleanup. It is a big bag.

A 2004 report by the EPA put the cost of remediation of hardrock
mines at $20-to-$54 billion. To address these unfunded liabilities,
H.R. 2262 tightens existing regulations requiring financial assur-
ance and operation plans and restricts mining from areas where
the risk of an expensive cleanup is too great.

Over the years, the Department of Interior has been prodded re-
peatedly to require adequate financial assurances in the form of
surety bonds and other tangible assets. To help taxpayers deal with
the existing fiscal hangover, H.R. 2262 uses the royalty payments
to establish two trust funds. One would receive two-thirds of the
royalty payments to clean up areas where the mining industry left
communities and taxpayers with a costly mess. The other would re-
ceive one-third of the royalty payments to help states, communities
and Indian tribes that are socially and economically impacted by
past mineral activities.

Both of these trust funds would remain on budget and would be
subject to future appropriations. These two trust funds absorb the
entire revenue generated by the royalties in H.R. 2262. As the bill
progresses toward enactment, TCS urges Congress to enable a por-
tion of the revenue generated by the bill to be deposited in the gen-
eral treasury. The minerals extracted from the land are owned by
all of us, and all Americans should reap the financial benefits.

In conclusion, taxpayers have waited for far too long for real re-
form of the Mining Law of 1872. Public lands are taxpayer assets
and should be managed in a way that preserves their value, en-
sures a fair return from private industry using them for profit, and
avoids future liability. Thank you very much, and I would be happy
to take any questions that you might have.

[The prepared statement of Mr. Ellis follows:]
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Statement of Steve Ellis, Vice President, Taxpayers for Common Sense

Good morning Chairman Costa, Ranking Member Pearce, members of the Sub-
committee. Thank you for inviting me to testify this morning on H.R. 2262, The
Hardrock Mining and Reclamation Act of 2007. I am Steve Ellis, Vice President of
Taxpayers for Common Sense, a national non-partisan budget watchdog group.

Since its inception in 1995, TCS has pushed for reform of the General Mining Law
of 1872. We are not advocating modernizing this law simply because it is 135 years
old. After all, our Constitution is well over 200 years old and we all think that it
is a very fine document. However, we have amended the Constitution 27 times over
the years for good reasons. The Mining Law of 1872 is a relic of an entirely different
era and it is high time it is amended to reduce its exorbitant taxpayer subsidies.

Subsidies are simply a tool to encourage behavior that might otherwise not occur.
The subsidies in the Mining Law of 1872 were intended as an incentive to populate
the West and encourage economic development and production that Congress and
President Grant believed would not otherwise occur. H.R. 2262 recognizes that the
law is an anachronism, and now it is time to ensure that taxpayers aren’t forced
to continue picking up the tab.

Taxpayers for Common Sense supports H.R. 2262 as a strong step toward reign-
ing in the excesses of the Mining Law of 1872. I will detail some of these excesses
and describe how H.R. 2262 addresses them.

Giveaway of Federal Land

Under the Mining Law of 1872, a claimant can “patent” or purchase a claim for
either $2.50 or $5.00 per acre. Just to put that in perspective, the 2006 purchasing
power of $2.50 from 1872 is just 15 cents. $5.00 is 31 cents. That’s how little we
are valuing taxpayer’s property. Staking a claim on federal land simply requires an
annual maintenance fee of $125 per acre plus an additional $30 location fee and $15
new mining claim service fee for first timers.

A couple examples of taxpayers getting soaked by patenting:

e In Crested Butte, Colorado the federal government sold 155 acres to the Phelps
Dodge mining company for approximately $790, despite a company estimate
that the land could produce up to $158 million in after-tax profits over 11 years.
This is in an area where land prices range as high as $1 million per acre.

e In Nevada, in 1994, American Barrick paid $9,765 for 1,950 acres that con-
tained an estimated $10 billion in gold.

In some cases, it appears that mining patents have been little more than a ruse
for developers to get their hands on valuable federal property before flipping it for
other, more lucrative uses. A few examples:

e In 1983, the Forest Service sold 160 acres near the Keystone, CO ski resort for

$400. Six years later the land sold for $1 million.

e In 1970, a businessman bought 61 acres in Arizona for $153. Just ten years
later he sold it to a developer for $400,000 plus an 11% share in future profits.

In FY1995, Congress began enacting one-year patent moratoriums. Patent appli-
cations that were in the pipeline have been grandfathered, but new patents have
not been issued. However, continuing the decade-long practice of one-year exten-
sions makes little sense for the mining industry or taxpayers. H.R. 2262 rightly
throws patenting of federal land onto the ash heap of history. The Congressional
Research Service points out a critical fact: ending the practice of patenting “will not
stop the production of valuable mineral resources from the public lands, but will
prevent the further transfer of ownership of public lands to the private sector.”
Transfer of public lands to the private sector at bargain basement prices should be
stopped permanently.

Gold and Other Valuable Minerals for Free

After charging a pittance for the land, the Mining Law of 1872 essentially ignores
that mining is about recovering valuable minerals from the land. Despite the pri-
vate sector extracting public assets from the ground, taxpayers receive no compensa-
tion whatsoever. Since enactment of the mining law, the total value of minerals that
have been taken without compensation is an estimated $245 billion. That’s the
equivalent of emptying Fort Knox of all its gold two and a half times over.

By comparison, the oil and gas industry generally pays 12.5% in royalties on what
they extract from onshore federal lands. States appear smarter than the federal gov-
ernment on this issue as well, with many of them requiring royalties for mining on
state lands.

H.R. 2262 requires an 8% royalty on net smelter returns. Net smelter return is
essentially the gross revenue for the mineral product that the mine receives from
a refinery or smelter. This ensures that the royalty automatically adjusts to changes
in the market and does not over- or undercharge. TCS is aware of other proposals
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such as net revenue or net profits royalty, but we believe these offer too much op-
portunity of gamesmanship on what the deductible costs will be. I am reminded of
naive film investors that agree to take a share of the profits—after the expenses,
there are no profits.

Mineral Business Appraisal, self-described geologic and mining experts in the ap-
praisal of all types of mineral property, describe net profits royalty, indicating
“[t]here are virtually no buyers for this type of royalty because of the creative ac-
counting that the mining operator can use to depress the royalty payment amount.
The distinguishing feature of a net profits royalty is that, depending upon the exact
definitions in the mining lease and the actual calculations, it will very often be
zero.”

According to Mineral Business Appraisal, net smelter “royalty payments are also
fairly simple to calculate and administer in that only the selling price and quantity
of mineral product produced or sold are required for their determination.” In addi-
tion, “this type of royalty will usually have the highest market value of all the roy-
alty types.” Simple, predictable, and valuable, that sounds like it is in the taxpayer’s
interest.

One significant change Taxpayers for Common Sense would like to see in
H.R. 2262 royalty structure is to increase the payment to at least 12.5%, which
would be more commensurate with other extractive industries. A key point to re-
member is that the 12.5% royalty would still be based on current markets and still
represents a very small share of the gross return.

Sticking Taxpayers with the Fiscal Hangover

All too often, after all the minerals have been removed, mining operations split
town and leave communities with a mess and taxpayers holding the bag to pay for
clean up. A 2004 report by the U.S. Environmental Protection Agency (EPA) Inspec-
tor General indicated that the Superfund National Priority List contained 63
hardrock mining sites and another nearly 100 sites could be added in the future.
The price tag for cleaning up all of these sites was $7-$24 billion, with more than
half of that amount likely to be stuck on taxpayers. Because clean-up takes such
a long time, it is likely that some of the businesses currently on the hook will no
longer remain viable and the taxpayer’s share of clean-up will increase.

The potential unfunded liability from hardrock mining sites is even larger. A 2004
report by the EPA put the cost of remediation of hard rock mines at $20-$54 billion.
Although regulations for bonding were tightened with Section 3809 rules, they are
still too weak to adequately protect taxpayers. According to a June 2005 report by
the Government Accountability Office (GAO), the Bureau of Land Management
(BLM) indicated that 48 hardrock operations on BLM land had ceased without rec-
lamation since the agency began requesting some form of financial assurances in
1981. BLM estimated the costs of reclaiming 43 sites at $136 million, which the
GAO indicated is a low-ball estimate.

To address these unfunded liabilities, H.R. 2262 requires financial assurance and
operation plans, and restricts mining from areas where the risk of an expensive
clean-up is too great. Over the years, the Department of Interior has had to be prod-
ded repeatedly to require adequate financial assurances in the form of surety bonds
and other tangible assets. Clearly, further legislation to ensure taxpayers are not
stuck with the tab for cleaning up mining messes is required.

To help taxpayers with the fiscal hangover, H.R. 2262 uses the royalty payments
to establish two trust funds. The Abandoned Locatable Minerals Mine Reclamation
Fund would receive two-thirds of the royalty payments and other fees and related
collections. The Locatable Minerals Community Impact Assistance Fund would re-
ceive one-third of the royalty payments. Both of these trust funds would remain on
budget and would be subject to future appropriations.

The abandoned mines fund would essentially tap mining industry royalties and
other payments to clean up areas where the mining industry left communities and
taxpayers with a costly mess. The community impact assistance fund would help
States, communities and Indian tribes that are socially or economically impacted by
past mineral activities.

These two trust funds absorb the entire revenue generated by the royalties and
other fees associated with H.R. 2262. As the bill progresses toward enactment, TCS
urges Congress to enable a portion of the revenue generated by the bill to be depos-
ited in the General Treasury. The minerals are extracted from land owned by all
taxpayers, and all taxpayers should reap the financial benefits. Moreover, TCS be-
lieves that the standards for both funds should be clarified and tightened. Clean-
up standards should be strong and explicit, and restrictions placed on the commu-
nity impact fund to ensure that it doesn’t become a long term subsidy, but rather
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a time-limited tool to help communities redirect their economy in the wake of a min-
ing operation.

An additional provision in H.R. 2262 prevents bad actors from being involved in
future operation of mines. This will hopefully put an end to the racket where shell
companies and foreign subsidiaries make a business decision to declare bankruptcy
or close shop only to sprout up with another mine in a different location.

Conclusion

Taxpayers have waited far too long for real reform of the Mining Law of 1872.
Public lands are taxpayer assets, and should be managed in a way that preserves
their value, ensures a fair return from private interests using them for profit, and
avoids future liability. H.R. 2262 certainly advances that cause, which is why Tax-
payers for Common Sense supports the bill. As it moves through the legislative
process we will work to ensure that taxpayer protections are strengthened, some
percentage of the royalty payments are returned to the treasury, and that the roy-
alty rates are increased to match those for oil and gas.

Mr. CostA. Thank you, Mr. Ellis, and thank you for staying
within the five-minute rule. Our next witness before us is Mr.
Horwitt, who I will ask to testify for five minutes, please.

STATEMENT OF DUSTY HORWITT, PUBLIC LANDS PROGRAM
ANALYST, ENVIRONMENTAL WORKING GROUP

Mr. HORWITT. Thank you, Mr. Chairman, distinguished members
of the Subcommittee. My name is Dusty Horwitt. I am a Public
Lands Analyst with Environmental Working Group. We are a non-
profit research organization here in Washington and Oakland, Cali-
fornia. Thank you for this opportunity.

As we speak, there is a land rush in the West for mining claims
that is driven by the sky high price for uranium and other metals
and caused by demand from our own nation, China, India and
other countries around the world. For the last several years, Envi-
ronmental Working Group has analyzed mining claims on Federal
lands using a computerized database from the Bureau of Land
Management. Our work has appeared in publications around the
country—The Arizona Republic, Albuquerque Journal, Fresno Bee,
Denver Post, New York Times, and The U.S. News and World Re-
port.

Mr. Chairman, what we have found is that each and every day
there is a frenzy of claims escalating throughout the West. This
threatens a crisis for the Grand Canyon, where there has been an
explosion of uranium mining claims. I would like to show a graph
that is up on the screen.

Our research has found that in 12 western states mining claims
have increased more than 80 percent since January 2003. Over an
eight-month period from last September to this May, the BLM has
recorded 50,000 new mining claims. This land rush is sweeping the
West, despite the remnants of an earlier generation of uranium
mining that left a legacy of death and disease, despite the fact that
mining is our leading source of toxic pollution, and despite the fact
that valid mining claims give the claim holders a property right
that the Federal government has interpreted as superseding efforts
to protect the environment and preserve our American heritage.

What this means is that speculative Chinese demand for ura-
nium has more influence over the fate of mining in the West than
people who work and live there. I would like to show a few images
that show the threats to some of our treasured places, show areas
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that bear the legacy of past uranium mining, and remind us that
mining impacts can spread across great distances.

Up on the screen is an image of Grand Canyon National Park.
The claims are featured in blue on the North and South Rims.
What we found is that as of July of this year mining interests hold
815 claims within five miles of the park, 805 of those stakes since
January 2003, and most of these are for uranium. A Canadian com-
pany, Quaterra Resources, has already proposed to drill exploratory
holes for uranium north of the Canyon. This operation would in-
clude a helicopter pad to carry supplies in and out in already
crowded air space.

Next let us look at a map of the canyon country in southern Utah
and Nevada. Here we can see many claims that are also for ura-
nium. Arches National Park in Utah has 869 claims within five
minutes of its boundary, 864 of them stakes since January 2003.
Canyonlands National Park, 233 claims within five miles, all of
them staked since January 2003.

Some of the claimed land that you can see on the Colorado side
are areas treasured for their scenic and recreational values. You
will note the town of Moab, Utah, near the top left corner of the
map. The Department of Energy has started a decade-long project
there to clean up 12 million tons of uranium mine waste near Moab
that has contaminated the land near the Colorado River. This
waste is a threat that could contaminate drinking water for mil-
lions of people. The cleanup costs are estimated anywhere from
$412 million to $697 million.

One other place I would like to show is Yosemite National Park
in California. Here you will see 83 claims within five miles of the
park, 50 of them staked in the last four years. Without proper pro-
tections for our public lands, these claims can be costly. In 1996,
the Federal government paid $65 million to buy out patented
claims just three miles from Yellowstone National Park. These
claims would have been a mine at the headwaters of three streams
that flow into the park.

What this incident shows is that mine pollution can spread
across great distances. In 1992 in Summitville a spill of cyanide
heavy metal laden water killed some 20 miles of the Alamosa River
in Summitville, Colorado. The area is now a Superfund site. Other
towns in the West currently face mine proposals that could affect
their drinking water.

H.R. 2262 would help address these problems by providing
standards to protect water quality, permanently ending the sale of
public land for no more than $5 an acre, and empowering land
managers to balance mining with other values and resources, just
like they do with other industries that operate on Federal land.
Mining provides materials essential to our economy but it must be
conducted in a way that strikes a balance with other resources,
especially increasingly scarce water supplies in the West.

When hundreds of mining claims are pushing up to the edge of
the Grand Canyon, it is time to draw the line. We need reform, and
we need it now. Thank you.

[The prepared statement of Mr. Horwitt follows:]
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Statement of Dusty Horwitt, JD, Public Lands Analyst,
Environmental Working Group

Background

Mr. Chairman, distinguished Members of the Subcommittee: My name is Dusty
Horwitt, and I am a Public Lands Analyst at Environmental Working Group (EWGQG),
a nonprofit research and advocacy organization based in Washington, DC, and Oak-
land,f California. I thank the members of the subcommittee for this opportunity to
testify.

The Washington Post recently reported that China plans to spend $50 billion to
build 32 nuclear power plants by the year 2020. Some experts predict that China
may need 200 or even 300 plants by 2050. And China is hardly alone in its desire
to increase the use of nuclear power.

At first glance, this issue would appear to have little to do with today’s hearing
on reforming the Mining Law of 1872. But there’s a land rush in the West for min-
ing claims and it’s driven by the sky-high price of uranium and other metals caused
by speculative demand from China, the United States and players around the globe.

Today, in the world of U.S. mining law, speculative Chinese demand for nuclear
fuel has more influence over the fate of mining in the American West than the peo-
ple who work and live there. Short of buying out the claims or other congressional
intervention, the federal government interprets mining law as providing virtually no
way to stop uranium or other hard rock mining, even when it is in plain view of
national parks such as the Grand Canyon, once a claim is staked.

For the last several years, the Environmental Working Group has analyzed min-
ing claims on federal land, using computerized data provided by the Bureau of Land
Management. Our work has been reported in dozens of news outlets including the
Albuquerque Journal, Arizona Republic, Fresno Bee, Denver Post, and Seattle Post-
Intelligencer (see attachment #1 for full list).

Mr. Chairman, what we have found is a frenzy of claim staking that is escalating
each day and threatens a crisis for the Grand Canyon, where there has been an ex-
plosion of uranium mining claims. A mining claim gives the claim holder the right
to mine on federal land.

Active Mining Claims Increase More
Than 80 Percent Since January 2003
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Source: Environmental Working Group analysis of Bureau of
estmoNMENTAL WORKING GROUP Land Management'sLR2000 Database, July 2007 download.

Our research shows that in 12 Western states, the total number of active mining
claims has increased from 207,540 in January 2003 to 376,493 in July 2007, a rise
of more than 80 percent. Over an eight-month period, from last September to this
May, the BLM recorded more than 50,000 new mining claims. Current claims cover
an estimated 9.3 million acres.

Source: Environmental Working Group analysis of Bureau of Land Management’s
LR2000 Database, July 2007 download.

We have seen this increase in every Western state, with claims for all metals in-
creasing by 50 percent or more in Arizona, Colorado, New Mexico, Nevada, South
Dakota, Utah and Wyoming.
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Mining claims have increased in every one of twelve
Western states.

Claims active as

Claims active as of of Percent
State January 2003 July 2007 Increase
Arizona 22,711 40,670 79%
California 18,981 22,494 19%
Colorado 5,430 18,391 239%
Idaho 10,598 13,013 23%
Montana 10,554 12,779 21%
New Mexico 7,550 11,348 50%
Nevada 100,972 179,773 78%
Oregon 5,088 6,087 20%
South Dakota 1,030 2,340 127%
Utah 8,723 28,968 232%
Washington 2,193 2,492 148
Wyoming 13,710 38,138 178%
12 state
total 207,540 376,493 81%

Source: Environmental Working Group analysis of Bureau of Land Management's
LR2000 Database,
July 2007 download.

Many of the new claims are for uranium. The BLM reports that the estimated
number of uranium claims staked in Colorado, New Mexico, Utah and Wyoming
combined increased from less than 4,300 in Fiscal Year 2004 to more than 32,000
in Fiscal Year 2006.

Uranium Mining Claims Skyrocket in Colorado, Ne
Mexico, Utah, and Wyoming
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Many of these claims are being staked by foreign mining companies and specu-
lators who could mine the land or sell to multinational corporations who often ex-
tract minerals using techniques involving toxic chemicals, giant earthmoving equip-
ment, sprawling road networks and vast quantities of water where water is a pre-
cious, scarce resource.

This land rush is sweeping the West despite the remnants of an earlier generation
of uranium mines that have left a legacy of death and disease, despite the fact that
mining as a whole is our leading source of toxic pollution and despite the fact that
mining claims give companies a property right that effectively supercedes efforts to
protect the environment and preserve our American heritage.

In the face of a landslide of global economic forces that threaten many of our most
valued natural places and the health of people all across the American West, the
1872 Mining Law offers the legal equivalent of a pick and a shovel.
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The following photo images were produced by EWG by linking federal data on
mining claims with Google Earth satellite photos of national parks. They show the
clear threats to just a handful of our most treasured national parks and depict areas
that bear the legacy of past uranium mining pollution. They remind us that mining
impacts can spread across great distances carried by wind and water.

815 Mining Claims within 5 Miles of Grand Canyon
National Park, 805 Staked Since January 2003
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Source: Environmental Working Group analysis of Bureau of
esnvmoNM:NuL WORKING GROUP Land Management'sLR2000 Database, July 2007 download.

This satellite image of Grand Canyon National Park from our website shows min-
ing claims featured in blue, clustered on both the north and south rims. We found
that as of July, mining interests hold 815 claims within five miles of the Park, 805
of them staked since January 2003. Many of these claims are for uranium.

A Canadian company, Quaterra Resources, has already proposed to drill explor-
atory holes for uranium on claims just north of the Canyon. The operation would
include a helicopter pad to carry supplies in and out. The idea of uranium mining
near America’s greatest national treasure is troubling and the thought of helicopter
flights of radioactive material in an area already crisscrossed by dozens of tourist
flyovers a day is even more disconcerting.

The same explosion of claims has occurred in the canyon country of southern Utah
and Colorado.

869 Mining Claims within 5 Miles of Arches National Park, 864
Staked Since January 2003

233 Mining Claims within 5 Miles of Canyonlands National
Park, All Staked Since January 2003

Arches
National Park
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Canyonlands
National Park:
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Source: Environmental Working Group analysis of Bureau of
eznvmoNMENTAL WORKING GROUP Land Management'sLR2000 Database, July 2007 download.
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Many of these claims are also for uranium. Arches National Park in Utah has 869
claims within five miles of its boundary, 864 of them staked since January 2003.
Nearby, Canyonlands National Park has 233 claims within five miles, all staked
since January 2003. Many of the claims on the Colorado side are near lands treas-
ured for their scenic and recreational values.

The Legacy of Uranium Mining

Near the top left of the map is the town of Moab, Utah. The Department of
Energy has begun a decade-long project to clean up 12 million tons of radioactive
uranium mine waste near Moab that have contaminated land near the Colorado
River. The waste is a threat that could pollute drinking water for millions. Cleanup
estimates range between $412 million and $697 million.

You’'ll also note the town of Monticello, Utah at the far south of the map. Colo-
rado’s Grand Junction Daily Sentinel recently reported that residents of Monticello
claim unusually high rates of cancer they believe were caused by a now-closed ura-
nium mill.

The Los Angeles Times reported in a landmark series last year how uranium min-
ing has left a legacy of cancer and a degenerative disease known as Navajo Neurop-
athy on the Navajo reservation that includes Arizona, Colorado, Utah and New
Mexico.

The last image shows Yosemite National Park in California.

83 Claims within 5 Miles of Yosemite National Park,
50 Staked Since January 2003
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Source: Environmental Working Group analysis of Bureau of
ezuvmonmsnmL WORKING GROUP Land Management'sLR2000 Database, July 2007 download.

Here, there are 83 claims within five miles of the Park, 50 of them staked in the
last four years. You can see the five-mile boundary in a lighter shade of green. And
there are still more national parks and monuments that face threats from mining.
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National Parks and Monuments with mining claims within
five miles include:

Active Claims Staked Since
Park or Monument Claims Jan. 2003

Death Valley National Park, CA and

NV 1,693 503
Arches National Park, UT 869 864
Grand Canyon National Park, AZ 815 805
Joshua Tree National Park, CA 409 117
Canyonlands National Park, UT 233 233

Mt. Saint Helens National Volcanic

Monument, WA 204 105
Capitol Reef National Park, UT 161 151
Great Basin National Park, NV 154 18
Yosemite National Park, CA 83 50
Zion National Park, UT 66 54

Yellowstone National Park, ID, MT,
WY 21 1

Without proper safeguards for our public lands, protecting national parks from
these claims can be very costly. In 1996, the federal government paid $65 million
to buy out patented claims just three miles from Yellowstone National Park that
would have been the site of a major gold mine. The mine would have been located
at the headwaters of three streams that flow into the park.

Mining is the Nation’s Leading Source of Toxic Pollution

The increase in claims including those near our most treasured places is cause
for concern given the significant impacts of mining for uranium and other metals.
According to the U.S. Environmental Protection Agency’s Toxics Release Inventory
(TRI), metal mining is the leading source of toxic pollution in the United States—
a distinction the industry has held for eight consecutive years (1998-2005), ever
since mining was added to the TRI list.

The EPA has also reported that more than 40 percent of Western watersheds
have mining contamination in their headwaters. The total cost of cleaning up metal
mining sites throughout the West is an estimated $32 billion or more.

Unearthing Pollution

The extraordinary pollution generated by metal mining is caused largely by
digging and the sheer size of contemporary mining operations. Modern mining prac-
tices are a far cry from the use of mules and pick axes that were common during
the late 1800s when the Mining Law was written. In part, the techniques have
changed because concentrated deposits of gold and other metals are largely gone.
Mining companies now excavate “mineralized deposits,” or ore that contains micro-
scopic amounts of precious metal.

To extract the amount of ore they desire, modern mining operations typically have
to remove enormous quantities of rock and dirt with heavy, earthmoving equipment.
The holes they dig can exceed one mile in diameter and 1,000 feet in depth.

Mining companies commonly use cyanide or other chemicals to extract metal from
tons of low-grade ore excavated in modern mining operations. In this process, known
as heap leaching, companies excavate huge quantities of rock and earth filled with
microscopic particles of precious metal. They place the earth on a plastic-lined heap
leach pad and then spray or drip cyanide over the earth. As the cyanide trickles
through the heap, it binds to the precious metal. The mining company then collects
the metal from the cyanide solution in liquid-filled pits at the base of the rock pile

Cyanide and other chemicals can poison water, land and wildlife near mines, but
most mining pollution results from digging. When mining companies dig for metals,
they expose sulfur-laden rock to air and water, resulting in the formation of sulfuric
acid. The acid often drains away from the mine site into ground or surface water
where it makes the water so acidic that fish and other organisms cannot survive.
This phenomenon is known as acid mine drainage. At California’s abandoned Iron
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Mountain mine, for instance, scientists discovered the world’s most acidic water
with a pH of -3.6, 10,000 times more acidic than battery acid.

The acid itself is not the only problem. When the acid comes in contact with rock,
it dissolves toxic metals including arsenic, cadmium, lead and mercury, and carries
those metals into water sources. Acid mine drainage from the Iron Mountain Mine,
for example, has periodically released harmful levels of heavy metals into the Sac-
ramento River and has virtually eliminated aquatic life in several nearby creeks.
Roughly 70,000 people use surface water within three miles of Iron Mountain Mine
as their source of drinking water. Acid mine drainage laden with heavy metals is
a problem throughout the West from past and present mines.

Once it begins, such pollution is very difficult to stop. For example, Roman metal
mines are still draining acid in Europe. Closer to home, the EPA wrote that
Newmont’s Phoenix proposal in Nevada “will likely create a perpetual and signifi-
cant acid mine drainage problem requiring mitigation for hundreds of years.” Fur-
thermore, reclaiming acid draining mines after mining ceases is a huge financial li-
ability. That State of New Mexico estimates that one copper mine will cost more
than a quarter billion dollars to clean up.

Spreading Pollution

It is important to understand that mining pollution often spreads far beyond the
site of the mine. For example, in Summitville, Colorado in 1992 a spill of cyanide
and heavy metal-laden water killed some 20 miles of the Alamosa River. The area
is now a Superfund Site. Taxpayers have already spent $190 million to clean up the
area and will likely be tapped for millions more in the future.

Another example of extended mining impacts is the plume of contaminated
groundwater beneath the Bingham Canyon mine. The EPA reports that the plume
extends for 72 square miles. The mine is part of the Kennecott South site about 25
miles southwest of Salt Lake City that has been proposed for Superfund status. The
mining watchdog group, Earthworks, estimated that the Bingham Canyon mine will
leave taxpayers with the largest liability of any mine in the United States: more
than $1.3 billion.

A third example comes from Arizona in 2006, where dust from a 400-foot-high
tailings pile at Phelps Dodge’s Sierrita Mine spread over a two- to four-and-a-half-
mile radius, coating homes and lawns in nearby Green Valley with white powder.
The company said it sampled the tailings several years earlier and found no cause
for concern but the state cited the company for failing to prevent the dust from
blowing onto homes.

Residents of Crested Butte, Colorado, Boise, Idaho and other towns, are currently
facing significant mine proposals that could threaten local water supplies and other
resources.

The threat we face today, however, is more serious than in years past. The specter
of uranium mining operations is looming over the Grand Canyon and many other
treasured national parks and monuments, and the 1872 Mining Law provides inad-
equate tools to control it. Indeed, the 1872 Mining Law does the opposite: it directly
facilitates the problem by granting property rights with huge speculative incentives
for staking claims, providing weak standards for protecting water, and creating a
potential bonanza with no royalty payments if the claim pans out. Under current
law, speculative plans to increase the use of uranium by nuclear industry officials
and political leaders around the globe can place our public lands at risk and leave
Westerners and federal land managers at the mercy of multinational mining compa-
nies.

When mining threatens to scar if not destroy places like the Grand Canyon, it
is time to draw the line. We no longer need to subsidize the mining industry, par-
ticularly when other extractive industries operate on our public lands without the
mining industry’s special treatment and particularly when our national parks and
monuments are at risk. We need reform, and we need it now.

HR2262 Would Bring Much-Needed Improvements to Mining Law

We recommend a number of changes to mining law, several of which parallel pro-

visions contained in HR2262.

e Royalty payments: Mining companies should pay taxpayers a royalty on the
value of the metal they extract. Currently, mining companies pay no royalty un-
like every other extractive industry operating on federal land.

e Abandoned mine cleanup fund: Cleaning up abandoned mines is estimated
to cost $32 billion or more. Congress should create a fund to accomplish this
important task.

e Tougher standards for mine cleanup: Mining companies should be required
to prevent perpetual water contamination and put up enough money before op-
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erations begin to cover the full costs of cleanup should the company go bankrupt
or abandon the site.

e An end to mining’s tax break: In addition to being able to mine royalty-free,
mining companies can claim a tax break on up to 22 percent of the income that
they make off hardrock minerals mined on federal public lands. Congress
should close this loophole.

e No more land giveaways: For years, mining interests have been able to buy
claimed land from the federal government for $2.50 or $5.00 an acre. Since
1994, Congress has placed a moratorium on these giveaways that must be re-
newed annually. Congress should enact a permanent ban.

Mining provides materials essential to our economy, but it must be conducted in

a way that strikes a balance with other values. We look forward to working with
the subcommittee to ensure that mining on our public lands is conducted in a re-
sponsible manner.

Thank you for this opportunity to testify.

Attachment #1

Coverage of EWG Mining Research Has Appeared in the Following Outlets:
ABC News
Albuquerque Journal
Argus Leader (Sioux Falls, South Dakota)
Arizona Daily Star (Tucson)
Arizona Republic (Phoenix)
Ashville Citizen-Times (North Carolina)
Associated Press
Billings Gazette
Boston Globe
Christian Science Monitor
The Daily News (Los Angeles)
Duluth News-Tribune (Minnesota)
Denver Post
Deseret Morning News (Salt Lake City)
Eugene (Oregon) Register-Guard
Fresno Bee (California)
The Gazette (Colorado Springs)
Houston Chronicle
Idaho Statesman (Boise)
International Herald-Tribune
Las Vegas Review-Journal
Modesto Bee (California)
New York Times
Philadelphia Inquirer
The Press-Enterprise (Riverside, California)
The Record (Stockton, California)
Reno Gazette-Journal (Nevada)
Rocky Mountain News (Denver)
Sacramento Bee
Salt Lake Tribune
San Francisco Chronicle
Seattle Post-Intelligencer
Spokesman-Review (Spokane, Washington)
The Star-Ledger (Newark, NdJ)
St. Louis Post-Dispatch
St. Paul Pioneer Press (Minnesota)
St. Petersburg Times (Florida)
U.S. News & World Report
Ventura County Star (California)
Washington Post

Attachment #2

At the request of the Committee on Natural Resources Subcommittee on Energy
and Minerals, we have included tables that show the distribution of mining claims
among Congressional Districts.
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Congressional districts with more than 1,000 mining
claims, ranked by number of claims per district.

Number of mining Estimated
Representative State claims Acreage
Rep. Dean Heller NV 168,906 3,677,297
Rep. Barbara Cubin WY 38,094 941,652
Rep. Jim Matheson UT 19,988 553,046
Rep. Rick Renzi AZ 18,882 490,812
Rep. John T. Salazar co 14,188 301,591
Rep. Dennis R. Rehberg MT 12,765 288,427
Rep. Trent Franks AZ 11,601 294,365
Rep. Bill Sali ID 7,441 185,147
Rep. Stevan Pearce NM 6,834 182,949
Rep. Michael K. Simpson 1D 5,572 124,865
Rep. Gabrielle Giffords AZ 5,260 114,002
Rep. Chris Cannon uT 5,199 235,060
Rep. John T. Doolittle CA 4,706 180,745
Rep. Jerry Lewis CA 4,701 146,100
Rep. Howard P. Buck
McKeon CA 4,698 137,995
Rep. Raul M. Grijalva AZ 4,322 125,059
Rep. Greg Walden OR 3,997 130,103
Rep. Tom Udall NM 3,702 83,466
Rep. Jon C. Porter NV 3,335 187,250
Rep. Rob Bishop uT 3,187 108,575
Rep. Stephanie Herseth
Sandlin SD 2,346 51,544
Rep. Wally Herger CA 2,133 80,018
Rep. Peter A. DeFazio OR 1,895 75,799
Rep. Doug Lamborn [ole} 1,555 45,455
Rep. Bob Filner CA 1,520 32,316
Rep. Cathy McMorris
Rodgers WA 1,385 28,578
Rep. Kevin McCarthy CA 1,268 55,475
Rep. Mark Udall co 1,197 33,291
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Members of House Natural Resources Committee with mining
claims in their districts ranked by number of claims.

Number of mining
District State claims Estimated Acreage
Rep. Dean Heller NV 168,906 3,677,297
Rep. Bill Sali iD 7,441 185,147
Rep. Stevan Pearce NM 6,834 182,949
Rep. Chris Cannon uT 5,199 235,060
Rep. Raul M. Grijalva AzZ 4,322 125,059
Rep. Rob Bishop uT 3,187 108,575
Rep. Stephanie Herseth Sandlin| SD 2,346 51,544
Rep. Peter A. DeFazio OR 1,895 75,799
Rep. Doug Lamborn co 1,555 45,455
Rep. Cathy McMorris Rodgers WA 1,385 28,578
Rep. Kevin McCarthy CA 1,268 55,475
Rep. Mark Udall co 1,197 33,281
Rep. Jeff Flake Az 51 1,055
Rep. Elton Gallegly CA 41 1,042
Rep. Thomas G. Tancredo co 22 389
Rep. Jim Costa CA 21 1,045

Mr. CosTA. Thank you, Mr. Horwitt. I appreciate your testimony.
Our next witness here is Mr. Dean to testify for five minutes.

STATEMENT OF TONY DEAN, RADIO HOST, SPORTSMAN,
TONY DEAN OUTDOORS

Mr. DEAN. Chairman Costa and members of the Subcommittee,
thank you so much for the opportunity to speak today. I consider
it an honor to address this committee. My name is Tony Dean. I
am a sportsman, conservationist and producer and host of radio
and television outdoor shows. I live in Pierce, South Dakota. I am
also a member of Sportsmen United for Sensible Mining, a cam-
paign led by the Theodore Roosevelt Conservation Partnership,
Trout Unlimited and the National Wildlife Federation, and with all
due respect to the gentleman from Texas who is not with us, I
think he was referring to my written testimony.

I am going to say that I am here on behalf of millions of hunters
and anglers with the exception of the gentleman from Texas at his
request, and others who recreate on and enjoy our public lands to
address the need for reform of the general Mining Law of 1872.

I want to make clear of the fact we are not anti-mining. In fact,
we support responsible mining. I have a letter with me today that
is signed by 22 national hunting and fishing organizations, includ-
ing the Congressional Sportsmen’s Caucus, calling for common-
sense reforms to the hardrock mining law, and I respectfully re-
quest that letter be submitted for the record.

If there is an overriding theme in what we have to say it is sim-
ply keep the public lands in public hands. The lands managed by
the BLM and the Forest Service harbor some of the most important
fish and wildlife habitat and provide some of the very finest an-
gling and hunting opportunities in the country. Fifty percent of our
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blue ribbon trout streams are found on public lands administered
by the BLM and Forest Service.

More than 80 percent of the critical elk habitat in America is
found on lands managed by the Forest Service and the BLM. Un-
fortunately, more than three million acres of our public lands,
along with the extraordinary habitat they once provided, have es-
sentially been given away to mining companies for as little as two
and a half dollars to $5 an acre under the patenting provisions of
the Mining Law of 1872. I want to applaud Chairman Costa and
Chairman Rahall for introducing this legislation which would pro-
hibit the continued forced sale or patenting of public lands and
help keep public lands in public hands.

In addition to ending the forced sale of our public lands, this bill
does protect special places on our public lands by declaring certain
types of lands too special to ruin with industrial development. In
addition to those listed in my written testimony, we would hope
you could also include national wildlife refuges.

Sportsmen simply want biologists and resource professionals of
the BLM and the Forest Service to have the authority to deny per-
mits for mining in areas that are vital to fish, water and wildlife,
and we strongly believe that mining should be on a level playing
field with other resources when it comes to deciding where and how
to develop our public lands. The Mining Law of 1872 does not re-
quire protection of natural resources. Mining activities and their
harmful impacts on water quality, habitat and other resources are
governed by a vague and weak patchwork of a combination of Fed-
eral and state laws.

At least $32 billion is estimated to be needed for mine waste
cleanup in the United States. Sportsmen support a fair royalty on
the mining industry with the returns going to states to help restore
fish and wildlife habitat. I want to point out some places where
mining done in a relatively irresponsible manner has caused some
real problems. How not to mine in the West.

The Zortman Landusky Mine in Montana will be generating acid
mine drainage for thousands of years, and will probably take tens
of millions of taxpayer dollars and long-term water quality treat-
ment. Then there is Mores Creek, just north of Boise, Idaho, which
has literally been turned upside down by mine waste. The Stibnite
mine on the Payette National Forest in southern Idaho pours ar-
senic, arsenic into the Salmon River.

The Silver Butte Mine in Oregon decimated 18 miles of Middle
Creek, Rock Creek and Kentucky as a blue-ribbon trout stream but
in stretches it is essentially dead because of coal mining, and the
mines in the Coeur D’Alene River Basin in Idaho ruined thousands
of acres of important wildlife habitat and miles of valuable fisheries
but the example I am personally most familiar with is in my state,
South Dakota.

In the early 1970s, I traveled to our lovely Black Hills to do some
trout fishing in some of the Black Hills streams, and for the first
time I saw Whitewood Creek, going on the outskirts of Lead and
Deadwood, South Dakota. Deadwood, of course, is relatively fa-
mous. I think they named a TV series after it or maybe they
named Deadwood after the TV series. I am not sure.
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But there I saw Whitewood Creek which looked like any other
trout stream in that it tumbled over rocks and had what we fly
fishermen call pocket water but it had something else. It had the
foulest looking color I have ever seen. It was like dirty dishwater
gray. I would not dare cast a fly into that water, and I did some
nosing around. What is causing this? And I was told it was the
mine tailings from Home Stake Gold Mine, and I remember saying
to my wife, “How can anyone allow something like this?”

Well, they did allow it, and frankly it was not until Governor Bill
Janklow, our former Governor and a former member of this body
and then Attorney General took Home Stake to court and, of
course, I should preface it by saying every time somebody ques-
tioned what Home Stake was doing they trotted out the old argu-
ment, well maybe we will close the mine and take all these jobs
with us, and that would usually shut up the local population.

But Governor Janklow, then the Attorney General, took Home
Stake to court and won an out-of-court settlement which state bi-
ologists used to restore the stream, and just this past spring I
caught and released two 20-plus-inch browns in Whitewood Creek,
and it now boasts a good population of wild brown trout.

I want to thank you most sincerely for this opportunity to ex-
press my views to the Committee. We strongly support these ef-
forts. We look forward to working with you to ensure that mining
on public lands is modernized to the benefit of fish, wildlife and
water resources. Thank you.

[The prepared statement of Mr. Dean follows:]

Statement of Tony Dean, Sportsman,
Producer and Host of “Tony Dean Outdoors”

Chairman Costa, and members of the Subcommittee, thank you for the oppor-
tunity to speak today. It is an honor to address this committee. My name is Tony
Dean. I'm a sportsman, a conservationist, the producer and host of a radio and tele-
vision talk show on the Great Outdoors, and a resident of South Dakota. I am also
a member of Sportsmen United for Sensible Mining, a campaign led by the Theodore
Roosevelt Conservation Partnership, Trout Unlimited and the National Wildlife Fed-
eration. I am here on behalf of the millions of hunters and anglers, fish and wildlife
professionals and others who recreate on and enjoy our public lands to address the
urgent need for reform of the General Mining Law of 1872.

The Mining Law of 1872 is an antiquated statute that allows mining companies
to take valuable hardrock minerals from our public lands without paying any royal-
ties to taxpayers—often while degrading water quality, destroying fish and wildlife
habitat, and limiting recreation opportunities. The law also offers up our cherished
public lands for forced sales to mining companies for as little as $2.50 to $5 per
acre.

The Mining Law of 1872 contains no requirements for protection of natural re-
sources, such as water quality and wildlife habitat, and has resulted in a monu-
mental legacy of environmental degradation. Many current and abandoned hard
rock mines are sources of acid mine drainage and toxic pollutants such as cyanide,
arsenic, mercury and lead. According to the EPA, 12,000 miles of streams and
180,000 acres of lakes and reservoirs have been polluted by mine waste and at least
40 percent of the headwaters of western rivers and streams are degraded from min-
eral activities. There are more than 500,000 abandoned hard rock mines in the U.S.
Many cause extreme environmental degradation and are hazardous to public safety.
An increasing number of mines will require water quality treatment in perpetuity.
It is time that Congress addressed the enduring legacy of hard rock mining’s im-
pacts on our nation’s fish and wildlife and other natural resources.

Signed into law by President Ulysses S. Grant, the Mining Law of 1872 was in-
tended to attract settlers and prospectors to the frontier to open the West. Histori-
cally, mining played an important role in the social and economic well-being of
many communities, and it was vital in the development and settlement of the west-
ern United States. Today, the West has been settled and is home to many of the
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fastest growing cities in the country. Mining companies currently enjoy record prices
for gold of nearly $700 per ounce. Times have changed, and now—after 135 years—
it’s time to update this archaic legislation.

That is why the Theodore Roosevelt Conservation Partnership, Trout Unlimited
and the National Wildlife Federation launched the Sportsmen United for Sensible
Mining campaign yesterday. I have a letter with me today signed by several na-
tional hunting and fishing organizations calling for common sense reforms to hard
rock mining law. I respectfully request that this letter be submitted for the record.

I had my own experience with a stream damaged by gold mining. I moved to
South Dakota in 1968, and several years later, traveled to the Black Hills to fish
trout. I came across Whitewood Creek near Lead and Deadwood and was astonished
at its appearance. It was ugly, dishwater grey, and devoid of fish life. It was only
after Homestake closed the mine, and the State of South Dakota initiated court ac-
tion, did they accept their stewardship responsibilities and rehabilitate the creek.
Today, Whitewood Creek runs clean and clear and supports a good population of
wild brown trout. But why was it necessary to initiate court action to get a huge
company to accept their stewardship responsibilities? I wondered at the time, how
many other Whitewood Creeks existed across the Western United States. As it turns
out, there are far too many.

For many years, Congress has considered reform of the General Mining Law of
1872. We urge you to take action on modernizing the 135 year old mining law this
Congress, and we offer our assistance and support.

Keep Public Lands in Public Hands

One of the most important reasons to reform the Mining Law of 1872 is to “Keep
Public Lands in Public Hands.” Public lands managed by the Bureau of Land Man-
agement (BLM) and the Forest Service harbor some of the most important fish and
wildlife habitat and provide some of the finest hunting and angling opportunities
in the country. For example, public lands contain well more than 50 percent of the
nation’s blue-ribbon trout streams and are strongholds for imperiled trout and salm-
on in the western United States. More than 80 percent of the most critical habitat
for elk is found on lands managed by the Forest Service and the BLM, alone.
Pronghorn, sage grouse, mule deer, salmon, steelhead, and countless other fish and
wildlife species, as well as the nation’s hunters and anglers, are similarly dependent
on public lands.

America’s hunters and anglers depend upon public lands and waters for habitat
managed for the sustainability of fish and wildlife resources and open access to pur-
sue their tradition of hunting and fishing. American families have enjoyed hunting,
fishing and other forms of recreation on our public lands for generations.

More than 270 million acres of federal land are open to hardrock mining under
the 1872 Mining Law, mostly in the Rocky Mountain West and Alaska. Because
the1872 Mining Law has not been meaningfully reformed, many of America’s most
treasured public lands are at risk—important wildlife habitat and hunting areas,
valuable fisheries, sensitive roadless areas and popular recreation sites.

Unfortunately more than three million acres of our public lands—along with the
extraordinary habitat they once provided—have been practically given away to min-
ing companies for as little as $2.50 to $5 per acre under the patenting provisions
of the Mining Law of 1872. I applaud Chairman Costa and Chairman Rahall for in-
troducing legislation in the form of H.R. 2262, the Hardrock Mining and Reclama-
tion Act of 2007, which would prohibit the continued forced sale or “patenting” of
public lands. Title I of this legislation eliminates the issuance of patents for vein,
lode, placer and mill site claims.

Protection of Special Places and Crucial Wildlife Habitat

In addition to ending the forced sale of our public lands, the Hardrock Mining and
Reclamation Act of 2007 protects special places on our public lands by declaring that
certain types of lands shall not be open to the location of mining claims, subject to
valid existing rights. Special places protected under Title IT of this legislation in-
clude Wilderness lands, Wilderness Study Areas, Inventoried Roadless Areas, Na-
tional Parks, Wild and Scenic Rivers and National Monuments and Areas of Critical
Environmental Concern on BLM lands. I recommend that these protections be ex-
tended to National Wildlife Refuges as well, subject to valid existing rights. These
special places include some of the best fish and wildlife habitats in the U.S. and
many of them offer spectacular hunting and fishing opportunities. These areas are
among the crown jewels of our public lands and should be off-limits to new mining.

Sportsmen simply want biologists and resource professionals of the BLM and the
Forest Service to have the same authority to examine the potential impacts of min-
ing in areas that are vital to fish, water, and wildlife resources, and to be able to
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deny a permit if those values would be compromised by mining activities. The U.S.
Forest Service and Bureau of Land Management should have the authority to deter-
mine at both the site permitting level and during the planning process that areas
with crucial fish and wildlife values are not compatible with mining. Resource pro-
fessionals who know on the ground conditions the best should be able to maintain
the status quo on public lands that harbor endangered species; crucial calving,
lambing and winter range used by elk, mule deer, pronghorn, big horn sheep and
other game species; sage grouse leks and buffers surrounding leks; and waters that
are strongholds to imperiled native trout and salmon species.

Environmental Considerations and Multiple Use

The Mining Law of 1872 does not require protection of natural resources. Mining
activities and their harmful impacts on water quality, wildlife habitat and other
natural resources are governed only by a vague and weak patchwork of federal and
state laws. Sportsmen support strengthening protections for fish, wildlife and water
resources against the adverse impacts of mining activities.

H.R. 2262 takes vitally important steps to address the environmental costs of
hardrock mining and return balance to the management of our public lands by es-
tablishing environmental standards for mining activities. Title III ensures that the
Secretary of the Interior shall require that all mineral activities on mining, millsite
and tunnel claims shall “protect the environment, public health and public safety
from undue environmental degradation.” Title III also requires that the Interior Sec-
retary assure that all mineral activities are conducted in a manner that recognizes
the value of such lands for other uses including recreation, wildlife habitat and
water supply.

H.R. 2262 affirms the critical principal of multiple use management of BLM
lands that is laid out in the Federal Land Policy and Management Act (FLPMA).
FLPMA'’s multiple use provision requires BLM to balance competing resource values
to ensure that the public lands are managed in a manner that will best meet the
present and future needs of the American people. FLPMA mandates that BLM man-
age for multiple uses in a manner that protects the quality of ecological, environ-
mental, air, water and other values.

Unfortunately, the Mining Law of 1872 doesn’t allow for multiple use manage-
ment and protecting ecological, environmental, air, water and other values. BLM
has insisted that it must approve all mining activities on public lands, even when
undue environmental degradation will result. Title III of H.R. 2262 firmly estab-
lishes that BLM must manage mineral activities in the context of multiple use and
other values, including providing wildlife habitat, hunting, fishing and other forms
of recreation. This much needed authority is not new, it simply aligns the 135 year
old Mining Law with public land laws passed in the 1970s. For example, the Forest
Service and BLM routinely deny grazing permits or timber sales because those ac-
tivities could imperil water resources or compromise important fish and wildlife
habitat. H.R. 2262 allows those agencies the right to deny a mining permit if min-
ing will cause an unacceptable amount of environmental degradation.

This common-sense provision will allow federal resource professionals discretion
to deny mining permits in areas of high fish and wildlife value such as the Nine
Mile Creek watershed about 30 miles west of Missoula. The Forest Service, Trout
Unlimited and a lot of other groups have spent a lot of time and money on mining-
related restoration in the watershed and are beginning to make some headway.
Then several months ago, a miner purchased an old claim at the mouth of the creek
to suction dredge from July to October of this year, in the very same stretch of creek
that is being restored. Agency geologists say there is no chance he can make any
money with the venture. But he will make a mess, add sediment to the creek, kill
some fish and create a bunch of big holes in the stream channel—because he can.
It happens time and time again. But the agency’s hands are tied—if he submits a
valid plan of operations, there is basically nothing they can do to stop him.

H.R. 2262 also requires that any active mining permits contain reclamation plans
and evidence that companies have adequate financial resources to assure that rec-
lamation will take place. It requires that lands be restored to a condition capable
of supporting their prior uses, including providing quality fish and wildlife habitat.
The environmental framework established by Title III will help to prevent the long-
lasting water quality contamination and other environmental problems that have re-
sulted in a staggering backlog of challenging and costly mine cleanups. For example,
just north of Boise, Mores Creek, a tributary to the Boise River, has been turned
upside down by past mining activities. The area could and should support a recre-
ation-based economy, but because the state and federal government have no re-
sources to clean up the past damage and restore the area, the nearby communities
suffer. The Zortman Landusky mine in Montana will generate acid mine drainage
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for thousands of years, and will likely require tens of millions of taxpayer dollars
in long term water quality treatment.

Unfortunately the Zortman Landusky Mine, Whitewood Creek and Mores Creek
are not isolated examples. Sportsmen across America have experienced the tragedy
of dead streams and ruined wildlife habitat. The Stibnite mine on the Payette Na-
tional Forest in southern Idaho pours lethal arsenic into the Salmon river, the Sil-
ver Butte mine in Oregon decimated 18 miles of Middle Creek, Rock Creek in Ken-
tucky is a blue ribbon trout stream but is devoid of life in stretches due to coal min-
ing, the mines in the Coeur D’Alene river basin in Idaho ruined thousands of acres
of important wildlife habitat and miles of valuable fisheries. These examples are
just the tip of the proverbial iceberg.

H.R. 2262 would help to prevent such environmental problems by establishing a
?oéid elnlvironmental framework to regulate hardrock mining under a single, strong

ederal law.

Reclamation and Restoration of Fish and Wildlife Habitat

At least $32 billion is estimated to be needed for clean-up costs to address the
legacy of hard rock mining stemming from the more than one half million aban-
doned mines in the U.S. Of particular importance to sportsmen is the need for a
reclamation fund to restore fish and wildlife habitats that are adversely affected by
past mining activities. H.R. 2262 establishes an Abandoned Locatable Minerals
Mine Reclamation Fund which would be funded by fees and royalties from active
hardrock mining. Expenditures from this fund would be available for the restoration
and reclamation of land and water resources.

Sportsmen support a fair royalty on the mining industry with the returns going
to states to help restore fish and wildlife habitat and improve hunting and angling
opportunities. Since 1977, the coal industry has contributed more than $7 billion to
recover lands affected by abandoned coal mines. Hunters and anglers in the West
think it’s time the hard rock mining industry contributed to the recovery of lands
and waters damaged by mining. Unlike the coal, oil and gas industries, the
hardrock mining industry currently pays no royalties on the taxpayer-owned min-
erals it mines on federal lands. It is estimated that the U.S. government has given
away more than $200 billion in mineral reserves through royalty-free mining and
the give-away of our public lands.

I would recommend to the committee that a set amount from the Abandoned
Locatable Mine Reclamation Fund be made available each year for restoring fish
and wildlife resources. These funds should be made available to state fish and wild-
life departments, conservation organizations, and others to implement fish and wild-
life habitat improvement projects associated with past mining.

Little restoration of abandoned hardrock mine lands occurs in the West today be-
cause there is little money available for clean-up, and because of liability concerns
associated with handling mine waste. Sportsmen support “Good Samaritan” protec-
tions for communities and others that wish to conduct restoration activities and that
have no connection to the abandoned mine waste. Sportsmen groups know how to
work with local communities and states to clean up abandoned mines, but the sta-
tus quo provides an enormous disincentive for action. For example, it took Trout
Unlimited two years to secure permits to clean up several piles of abandoned mine
waste in Utah’s American Fork Creek. The waste was harming a state-sensitive fish
species, the Bonneville Cutthroat Trout. After two years of haggling with EPA over
permits, it took Trout Unlimited about a month to conduct the clean-up. With the
proper incentives, sportsmen and conservation organizations can provide a helping
hand to address the much needed reclamation of abandoned hardrock mining sites.

Conclusion

Thank you, most sincerely, for this opportunity to express my views to the Com-
mittee. I applaud Chairmen Costa and Rahall for the introduction of H.R. 2262, and
for addressing the urgent need for reforming the Mining Law of 1872. Sportsmen
strongly support these efforts and we look forward to working with you to ensure
that mining on public lands is modernized to the benefit of fish, wildlife, and water
resources.

Mr. CostA. Thank you, Mr. Dean, and we appreciate your testi-
mony, although you did exceed your timeline. Nonetheless, we ap-
preciate your being here. Now I would like to recognize the fol-
lowing witness, Mr. Marchand, to testify. Mr. Marchand.



71

STATEMENT OF MICHAEL MARCHAND, CHAIRMAN, CON-
FEDERATED TRIBES OF THE COLVILLE RESERVATION,
WASHINGTON STATE

Mr. MARCHAND. Good morning, Chairman Costa, Ranking Mem-
ber Pearce and members of the Subcommittee. My name is Mike
Marchand, and I am testifying today on behalf of the Confederated
Tribes of the Colville Reservation in Washington State. I am Chair-
man of the Colville Business Council, the governing body for the
Tribes. The Tribes appreciate this opportunity to testify regarding
our experiences in dealing with the proposed mineral development
on Federal public lands under the 1872 law.

The lands that we have in question today are what we call the
old “North Half” of the Colville Reservation where the Colville
Tribes have reserved hunting and fishing rights under an 1891
agreement with the United States. As a result of our experiences,
we have learned that the 1872 Mining Law must be reformed. We
believe the current bill is an excellent beginning for that reform
but it needs to be modified to include specific provisions to protect
tribal reserved rights.

We have submitted detailed written testimony and also intend to
provide some suggestions for provisions to protect tribal reserved
rights. I want to focus my points on the following. History of the
North Half. The Tribes are a confederation of 12 original Tribes
from the northwest which includes such Tribes such as Chief Jo-
seph’s Nez Perce people. The Colville Reservation is located in
noogl'th central Washington. It was established in 1872 by executive
order.

At that time, it consisted of three million acres. The entire area
is rich in mineral resources, particularly the northern portion. In
1891, the Colville Tribes entered into an agreement with the
United States to cede the North Half of this reservation, roughly
1.5 million acres of the original three million. We were paid about
$1 per acre under that agreement.

The Tribes were promised and reserved the hunting and fishing
rights throughout this North Half that we ceded. The agreement
was ratified by Congress, and in the 1975 Antoine v. Washington
case the United States Supreme Court affirmed our hunting and
fishing rights for the North Half. The North Half continues to be
alvery important cultural and hunting and fishing area for my peo-
ple.

Many of our Tribal members depend on food for the meat and
fish under these rights. The Colville Tribes exclusively regulates
Tribal member hunting and fishing on the North Half to ensure
sustainability of the wildlife resources. Any development in the
North Half that could affect our wildlife habitats or fish habitats,
water resources and native plants is a matter of serious concern to
our people.

Recent attempts at mining development on the North Half. In
the early 1990s, Battle Mountain Gold Company proposed an open
pit gold mine for Buckhorn Mountain on the North Half. The Fed-
eral agencies involved were the Forest Service, Bureau of Land
Management and the law was the 1872 Mining Law. The Tribes
had very serious concerns about this proposal and repeatedly
sought Federal agencies to uphold your trust responsibility to pro-
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tect the resources in which we hold reserved rights in the wildlife
and habitat, stream flows and water quality.

The Federal agency position was essentially that the company
had a right to mine under the mining law, and that the agency’s
trust responsibilities consisted only of ensuring that general laws
were complied with. In other words, the trust responsibilities that
we were promised apparently meant nothing in this case.

The Colville Tribes and other groups managed to block this open
pit mine through various lawsuits. Washington State Appeals
Board concluded that the company’s water quality stream flow
mitigation plans were fundamentally flawed under state law. This
shows that our concerns about the mine were justified. We were
unable to show in our Federal litigation that the Federal agencies
had violated any Federal laws.

It troubles us that such a flawed project did not raise any red
flags under Federal law or under the special trust responsibility
promised to us to protect our rights. An Indian Tribe should not
have to depend on a state law to protect its fundamental rights
promised to us by the Federal government.

Recommendations for H.R. 2262. The bill is commendable and a
comprehensive effort to reform the mining law but it lacks any pro-
cedural and substantive safeguards for Tribal reserved rights that
could be affected by mining development. We will be providing sug-
gestions for language to be added to Section 303 of the bill to pro-
vide those Tribal rights safeguards. In addition, we will provide
some suggestions for clarifying the references to the apparent waiv-
er of sovereign immunity in Section 504 savings clause.

So in conclusion I would just like to thank you for this oppor-
tunity to testify today. Thank you.

[The prepared statement of Mr. Marchand follows:]

Statement of The Honorable Michael E. Marchand, Chairman, Colville
Business Council, on behalf of the Confederated Tribes of the Colville
Reservation

Good morning Chairman Costa, Ranking Member Pearce, and members of the
Subcommittee. My name is Mike Marchand, and I am testifying today on behalf of
the Confederated Tribes of the Colville Reservation (“Colville Tribes” or “Tribes”).
I am the Chairman of the Colville Business Council, the federally recognized gov-
erning body of the Colville Tribes. The Colville Tribes appreciates this opportunity
to testify regarding our experiences in dealing with proposed mineral development
on federal public lands in which the Tribe has reserved rights, specifically a large
portion of the Reservation that was opened to the public domain in the late 1800s
that we refer to as the “North Half.” It is this experience that shapes our view of
how the General Mining Act of 1872 (“1872 Mining Law”) needs to be reformed.

As explained in more detail below, the Tribes has learned firsthand that the 1872
Mining Law does not provide adequate environmental safeguards for fish and wild-
life habitat, hydro-geologic conditions, water quality, and post-mining reclamation.
In this regard, H.R. 2262 represents badly needed reform for most of these prob-
lems. However, the legislation does not in its current form address another short-
coming of the 1872 Mining Law: its failure to provide any consideration of special
tribal rights and interests in the natural resources of federal public lands and the
corresponding federal trust duty to safeguard those rights.

A brief legal history of the Colville Tribes and Colville Reservation is necessary
to set the context for our experiences and views on the 1872 Mining Law and
H.R. 2262. Under its Constitution, which was first approved by the Department of
the Interior in 1938, the Confederated Tribes of the Colville Reservation is a single
tribe and tribal government formed by confederating 12 smaller aboriginal tribes
and bands from all across eastern Washington State. The Colville Reservation today
encompasses approximately 2,275 square miles (1.4 million acres) in north-central
Washington State. The Colville Tribes has nearly 9,300 enrolled citizens, making it
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one of the largest Indian tribes in the Pacific Northwest. About half of the Tribes’
citizens live on or near the Colville Reservation.

The North Half and Its Importance to the Colville Tribes

The Colville Reservation was established in the same year as the Mining Law,
by the Executive Order of July 2, 1872. At that time, the Colville Reservation con-
sisted of all lands within Washington Territory bounded by the Columbia and
Okanogan Rivers, extending northward to the U.S.-Canadian border. As established
}gy the Executive Order, the Colville Reservation encompassed approximately 3 mil-
ion acres.

During the 1880s, the Colville Tribes came under increasing pressure to cede the
North Half of the Colville Reservation, in large part because it was rich in minerals.
A federal delegation was dispatched to the Reservation to seek a cession of the
Tribes’ lands. In 1891, many of the various aboriginal Indian tribes and bands of
the Colville Reservation approved the Agreement of May 9, 1891 (“1891 Agree-
ment”), under which the Tribes ceded the North Half, which consists of roughly 1.5
million acres. The North Half is bounded on the north by the U.S.-Canadian border,
on the east by the Columbia River, on the west by the Okanogan River, and on the
south is separated from the south half of the Colville Reservation by a line running
parallel to the U.S.-Canadian border located approximately 35 miles south thereof.

The 1891 Agreement reserved to the Colville Tribes and its citizens several impor-
tant rights to the North Half, including (a) the right of individual Indians to take
allotments within the ceded territory, which allotments would be held in trust for
their benefit and excluded from the public domain; (b) payment by the United States
for the ceded lands of $1.5 million (one dollar per acre); and (c) express reservation
in Article 6 of the Agreement of tribal hunting and fishing rights throughout the
ceded lands, which rights “...shall not be taken away or in anywise abridged...The
reservation of these rights in Article 6, in turn, preserved instream and associated
water rights for fish and wildlife that a federal appeals court decision, in the Walton
case discussed below, found were secured in the 1872 Executive Order.

Congress, however, did not immediately ratify the entire 1891 Agreement or pro-
vide the payment promised to the Colville Tribes. Instead, in the Act of July 1,
1892, 27 Stat. 62, it restored the North Half to the public domain and opened the
lands to settlement. Then, in the Act of February 20, 1896, 29 Stat. 9, Congress pro-
vided that the mining laws of the United States, including the 1872 Mining Law,
would apply throughout the North Half. Thus, Congress opened the North Half to
the public domain and applied federal mining laws to the North Half before it actu-
ally paid the Tribes for the ceded lands. Congress did not fully ratify the 1891
Agreement to affirm the hunting and fishing rights or pay the Colville Tribes for
the North Half until it passed a series of appropriations acts from 1906 through
1910.

The history of the ratification of the 1891 Agreement and the nature of the tribal
rights reserved are set forth in the U.S. Supreme Court’s decision in Antoine v.
Washington, 420 U.S. 194 (1975). The specific issue in Antoine was whether the
State of Washington could regulate hunting and fishing on the North Half by citi-
zens of the Colville Tribes. The Court held that the hunting and fishing rights re-
served by the Colville Tribes in the 1891 Agreement were in full force and effect,
and that Congress’s method of ratification had the same Supremacy Clause effect
as a treaty to pre-empt State regulation of tribal hunting and fishing activities.
Also, it is important to note that the U.S. Court of Appeals for the Ninth Circuit
has examined the events leading up to the establishment of the Colville Reservation
under the 1872 Executive Order, and has emphasized the elements of a bargain,
analogous to a treaty, between the Indians and the United States. Confederated
Tribes of the Colville Reservation v. Walton, 647 F.2d 42, 44, 46-7 (9th Cir. 1981).
In Walton, the Court concluded that one of the inducements for the Indians to con-
fine themselves to the Colville Reservation (and give up valuable tracts of land with
improvements outside the Reservation) was to secure access to traditional salmon
fisheries in the Columbia River and its tributaries. Accordingly, the Court found
that the 1872 Executive Order reserved federal water rights to the Tribes for fish-
eries preservation and irrigated agriculture. 647 F.2d at 47-48. As noted above, the
Tribes’ federal water rights for fish and wildlife were preserved for the North Half
in the 1891 Agreement.

Today, the North Half remains a critically important subsistence and cultural
hunting area for Colville tribal citizens. The area is remote and mountainous, with
substantial forest resources, much of it in federal public lands administered by the
U.S. Forest Service or the Bureau of Land Management. The Colville Tribes exclu-
sively regulates North Half hunting by tribal citizens in much the same manner as
it regulates on-Reservation hunting, and coordinates with the Washington Depart-
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ment of Fish and Wildlife for habitat and population surveys. Deer, elk, and moose
from the North Half continue to be an important source of food for tribal families.
Although the construction of the Grand Coulee Dam in 1940 immediately eliminated
salmon from the Columbia River on the North Half, salmon are still present in the
entire length of the Okanogan River and the Tribes is actively working to restore
their abundance in that river.

The fish, wildlife, and ground and surface water resources of the North Half are
of critical cultural and legal importance to the Colville Tribes. The federally pro-
tected rights in these resources that the Tribes has preserved from its original own-
ership of the North Half, together with the potential impact within adjacent Colville
Reservation watersheds from development activities on the North Half, make the
Tribes’ interests in this area unique. And of course, mineral development entails a
very high level of environmental impact.

Mining Development in the North Half in the Last Decade

During the 1990s and continuing today, the Colville Tribes has been very actively
involved in responding to attempts to develop a gold deposit located on Buckhorn
Mountain, near the Canadian border within the North Half. In the early 1990s, Bat-
tle Mountain Gold Company proposed the Crown Jewel project—a huge open-pit, cy-
anide leach process mine for the Buckhorn Mountain and its vicinity. This proposal
was governed by the 1872 Mining Law.

The Colville Tribes actively opposed the Crown Jewel proposal because it would
have caused great disruption to wildlife in an area where many tribal members
hunt and would have permanently altered the geohydrology and water quality in
the mine area and adjacent streams. It would have created a large, permanent pit
lake of dubious water quality, and left hundreds of tons of potentially toxic waste
rock and tailings in the vicinity of the mine. This would have adversely affected our
hunting, fishing, and water rights under the 1891 North Half Agreement, and also
seemed in direct conflict with the basic cultural values of the Colville Tribes.

In opposing the Crown Jewel proposal, we filed at least two major lawsuits in fed-
eral court, a patent protest with the Department of the Interior, and two appeals
in Washington State administrative and judicial tribunals. Ultimately, Washington
State law provided the basis for defeating the open-pit proposal. A state administra-
tive appeal board reversed the 16 water rights permits that had been granted by
a state agency, on the grounds that the company’s mitigation plan in fact did not
mitigate for streamflow depletions and shifts in groundwater behavior. Okanogan
Highlands Alliance, Colville Tribes, et al. v. State of Washington, Dept. of Ecology
et al., Pollution Control Hearings Board, State of Washington, No. 97-146 (Final
Findings of Fact, Conclusions of Law and Order, Jan. 19, 2000). That same appeal
tribunal also found fundamental flaws in the company’s proposed water quality pro-
tection plans. The company ultimately decided not to pursue all its appeal opportu-
nities for the adverse state decisions, and instead abandoned the open-pit proposal.

Despite success under State law, we were very disappointed to discover during the
course of our efforts against the Crown Jewel proposal that federal agencies—
including the Bureau of Land Management, but in particular, the U.S. Forest Serv-
ice—took the position that the 1872 Mining Law all but gave the company a right
to mine in whatever manner it deemed necessary to promote its economic interests.
At best, the Forest Service paid lip service to the concept that as the lead federal
agency responsible for the Environmental Impact Statement, it also had a special
trust responsibility to safeguard the Colville Tribes’ rights and interests in the nat-
ural resources of the North Half. The Forest Service took the position that its spe-
cial trust responsibility was in fact not special at all, and could be entirely satisfied
by complying with other federal statutes related to natural resources protection. The
federal courts essentially agreed. Okanogan Highlands Alliance et al. v. Williams,
236 F.3d 468 (9th Cir. 2000). In other words, a project that was found to be fun-
damentally flawed under state law triggered no red flags or trust responsibility con-
cerns under federal law. This remains deeply troubling to the Colville Tribes, and
serves as an example of why H.R. 2262 needs to include some provisions specific
to the reserved rights of tribes.

More recently, the Kinross Gold Company has been pursuing an underground
mine proposal for the Buckhorn Mountain gold deposit. Although it seems apparent
that the underground mine would eliminate some of the more grossly adverse envi-
ronmental impacts (for instance, there will be no huge open-pit lake that would fill
with water likely to violate Washington water quality standards for several heavy
metals), this proposal still involves potentially serious adverse impacts to the
Colville Tribes’ interests. At this point, we have not launched an all-out campaign
of appeals and litigation to block this project, but that does not mean we actively
support the proposal or that we are satisfied it can be implemented without poten-
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tially serious harm. We are attempting to work with Washington State agencies to
develop acceptable mitigation requirements for certain key permits that have not
yet been issued. In general, the federal presence on the project is minimal compared
to the open-pit proposal, in part because the lands for the project have been pat-
ented in the past few years. If H.R. 2262 had been the law governing the under-
ground proposal, patenting would not have occurred and federal responsibilities
would have been greater.

Mining Development on Tribal Lands

It should also be noted that since the late 1970s, the Colville Tribes has on three
occasions formally considered development of its own mineral resources (which is
governed not by the Mining Law but by statutes specific to Indian lands). In each
case, however, the Tribes’ governing body—recognizing the significance of the min-
ing issue—has sought the input of tribal citizens. One such proposal involved a mo-
lybdenum mine at Mt. Tolman on the Colville Reservation. That project was initially
approved by a referendum vote of tribal members in the late 1970s. The Tribes sub-
sequently entered into a lease agreement with Amax Mining Co. (now an affiliate
of the Phelps Dodge Corporation) to proceed with the project. Amax walked away
from the project in the early 1980s, however, in response to a severe depression in
the molybdenum market.

The recent rise in molybdenum prices has prompted renewed interest in Mt.
Tolman. In 2006, the Tribes conducted another referendum vote of Colville tribal
citizens for guidance on whether to revive the Mt. Tolman project. Despite the need
for governmental revenue and jobs, the referendum was overwhelmingly rejected,
and the Tribes’ governing body has no plans at this time to consider it further. In
addition, in the 1990s, the Tribes conducted a series of public meetings to ascertain
the views of its citizens regarding gold development on the Reservation, again be-
cause of the potential for governmental revenue and jobs. The response at that time
was also strongly against such development.

Recommendations for H.R. 2262

If H.R. 2262 had been the governing law for the Crown Jewel open pit proposal,
there is no question that the federal agencies would have had to do more to identify
potential impact on the natural resources of the North Half in which the Colville
Tribes holds reserved rights, and to do more to require mitigation for those impacts.
So this bill is undeniably a good effort at reform.

H.R. 2262, however, does not have any provisions (a) requiring mining applicants
to identify potential tribal rights in the area to be affected by a proposal; or (b) re-
quiring federal agencies to understand the nature of those rights and how they are
currently exercised, or to ensure that mitigation is required for impacts to those
rights.

Conclusion

The Colville Tribes has grave concerns about mining on the North Half, particu-
larly under the terms of the 1872 Mining Law, and we have also been wary of pro-
ceeding with any mineral development within the Reservation (where the Mining
Law does not apply). However, the Colville Tribes is not driven by an anti-mining
ideology. We cannot rule out that the Tribes or its citizens may one day conclude
that there is a way to have responsible mineral development on the Colville Res-
ervation. We are pragmatists, not romantics or ideologues, and we appreciate from
our experiences in managing our forest resources the value of sustainable natural
resources development. For us, the key concepts are pragmatism and sustainability,
consistent with the protection of basic tribal rights and values. Mineral development
in the 21st century under a 19th century Mining Law is neither pragmatic nor sus-
tainable.

The Colville Tribes appreciates the opportunity to testify. We will be providing the
Subcommittee with our proposed changes to H.R. 2262 that will address the issues
we raise in this testimony, and look forward to working with the Subcommittee on
these and other issues affecting Indian tribes. At this time, I would be happy to an-
swer any questions the Subcommittee may have.

Response to questions submitted for the record by the
Confederated Tribes of the Colville Reservation

(Note: the Colville Tribes has submitted in a separate document recommendations
on how, in its view, H.R. 2262 should be modified)
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(1) How would the Tribe benefit from the ability of land managers to bal-
ance mining with other land uses as proposed under H.R. 2262?

The balancing of mining with other land uses by federal agencies as proposed
under H.R. 2262 would generally benefit the Confederated Tribes of the Colville
Reservation (“Colville Tribe” or “Tribe”) by providing the Tribe with an opportunity
to comment on a claim holder’s response to the new substantive criteria established
by the Act, specifically those listed in Section 303(b). Although the criteria in Sec-
tion 303 do not explicitly mention Indian tribes or tribal reserved rights, they would
provide an opportunity for the Tribe to participate in the general public comment
process on issues that impact the Tribe’s interests.

(2) What other key issues from the Tribe’s perspective should mining law
reform address?

As noted in the Tribe’s written testimony, H.R. 2262 is a solid beginning for much
needed comprehensive reform of the General Mining Law of 1872, but it does not
include any provisions specific to the special reserved rights of Indian tribes or the
corresponding federal trust duty to protect those rights. This is not surprising, as
the 1872 Mining Act applies only to those lands in the public domain. Most tribal
landholdings are either Indian reservations or other categories of land falling within
the statutory definition of “Indian country” as set forth at 18 U.S.C. §1151. These
lands are not in the public domain and are, therefore, outside the purview of the
1872 Mining Act.

The Tribe has submitted to the Subcommittee a document with specific rec-
ommendations on how H.R. 2262 should be modified to more specifically address
tribal interests. These recommendations are therefore only summarized here.

First, many Indian tribes in many cases possess treaty or reserved rights on ceded
lands that may no longer be part of the tribes’ land bases. Such is the case with
the area that we refer to as the North Half. As noted in our suggested changes to
H.R. 2262, the Colville Tribe believes that the legislation should be amended to in-
clude substantive criteria in Section 301(b) that address the reserved rights in these
instances.

Also, the Tribe believes that the apparent waiver of tribal sovereign immunity in
Section 504(e) should be clarified to provide that nothing in the Act shall be con-
strued to waive tribal sovereign immunity. Finally, the Tribe believes that it is ap-
propriate to include tribal-specific provisions in the Reclamation Fund sections of
the bill.

(3) What are your thoughts on Title II, including Section 201(b)(6)? Have
the tribes had any experience declaring a site sacred under Executive
Order 13007?

The Tribe supports title II, which provides that certain lands shall not be open
to the location of mining claims under the general mining laws on or after the date
of enactment of the Act. Specifically, Section 201(b)(6) excludes lands identified as
“sacred sites” in accordance with Executive Order 13007. EO 13007 generally pro-
vides that in managing federal lands, each executive branch agency with statutory
or administrative responsibility for the management of federal lands shall, to the
extent practicable, (a) accommodate access to and ceremonial use of Indian sacred
sites by Indian religious practitioners and (b) avoid adversely affecting the physical
integrity of such sacred sites. EO 13007 defines “sacred sites” as those sites identi-
fied by an Indian tribe. The Tribe strongly supports this provision because EO
13007 acknowledges and reaffirms the government-to-government relationship be-
tween the United States and Indian tribes.

The Tribe has not had occasion to formally declare a sacred site under EO 13007.
Rather, the Tribe has—by tribal resolution and by agreements with various federal
agencies—assumed responsibility under Section 106 of the National Historic Preser-
vation Act (NHPA) for administering the pertinent provisions of that Act for all
lands within the boundaries of the Colville Reservation and all off-reservation trust
allotments. The NHPA and its implementing regulations provide for specific treat-
ment of sacred sites. The Tribe has generally had its concerns adequately addressed
in the Section 106 process. Hence, the Tribe has not had a need to cite the more
general EO 13007 provisions in connection with the sacred site issues that our tech-
nical staff generally becomes involved with.
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Confederated Tribes of the Colville Reservation
Proposed Modifications to H.R. 2262

September 12, 2007

Consistent with the Confederated Tribes of the Colville Reservation’s (“Tribe’s”)
testimony at the July 26, 2007 Energy and Minerals Subcommittee hearing, the
Tribe submits the following recommendations for modifying H.R. 2262. As noted in
our written testimony, H.R. 2262 is an excellent beginning for much needed com-
prehensive reform of the General Mining Law of 1872. As introduced, however, the
bill does not include any provisions applicable to the special reserved rights of
Indian tribes or the corresponding federal trust duty to protect those rights. In gen-
eral, H.R. 2262 treats Indian tribes the same as any other member of the general
public. In instances where mining activity has the potential to affect tribal reserved
rights, the Tribe believes that those rights should be addressed specifically in this
bill.

Section 303. Proposed New Subsections.

Section 303 includes many new requirements for applicants, operators, and the
Secretaries of the Interior and Agriculture. There are several places where new pro-
visions to safeguard tribal reserved rights should be incorporated, as indicated
below (language offered with subsequent subsections to be renumbered accordingly):

“[New Subsection 303(b)(9).] A description of any rights in natural or cultural re-
sources reserved by treaty, statute, executive order, or other federal law by or on
behalf an Indian tribe that may be affected by planned mineral activities, and meas-
ures planned to protect, or mitigate for impacts to, such resources, including how
the affected tribe is to be involved in the development and implementation of such
measures.”

“[New Subsection 303 (c)(7).] An explanation of how the proposed condition of nat-
ural or cultural resources in which an Indian tribe holds rights reserved by treaty,
statute, executive order, or other federal law will be adequate to protect the affected
tribe’s use of such resources or to mitigate for impacts to the affected tribe’s use
of such resources.”

“[New Subsection 303 (d)(1)(D).] The condition of natural or cultural resources in
which an Indian tribe holds rights reserved by treaty, statute, executive order, or
other federal law, after the completion of mineral activities and final reclamation,
will be adequate to protect, or to mitigate for impacts to, the affected tribe’s use of
such resources.”

Section 402. Proposed New and Modified Subsections.

Sections 401-405 establish a Reclamation Fund and provide for its use, and sec-
tions 421-423 establish a Community Impact Assistance Fund and provide for its
use. Both of these funds represent an innovative approach to reclamation and im-
pact assistance derived from proceeds of mineral activity. The Colville Tribe ac-
knowledges and appreciates the provisions for expending the Reclamation Fund to
restore Indian lands (Section 403(a)), for making Reclamation Funds available to
Indian tribes performing reclamation activities (Section 404), and for providing Im-
pact Funds to affected tribes (Section 422).

In addition, consistent with our rationale for adding tribal-specific provisions to
Section 303, the following tribal-specific provisions should be added to Section 402
with respect to uses of the Reclamation Fund.

“[New Subsection 402(a)(8).] Restoring and enhancing land, water resources, fish
and wildlife habitat, and cultural resources in which an Indian tribe holds reserved
rights under a treaty, statute, executive order, or other federal law.”

“[Modified Subsection 402(b)(3) [New language in italics]. The restoration of land,
water, fish and wildlife, and cultural resources previously degraded by the adverse
effects of past mineral activities, including, but not limited to, such resources in
which an Indian tribe holds rights reserved under a treaty, statute, executive order,
or other federal law.”

Section 504(e). Waiver of sovereign immunity of Indian tribes, Proposed
Modification.

The last sentence of 504(e) currently reads, “Nothing in this Act shall be construed
to be a waiver of the sovereign immunity of an Indian tribe except as provided in
section 303.”

It should be rewritten to read, “Nothing in this Act shall be construed to be a
waiver of the sovereign immunity of an Indian tribe.”
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Discussion of Sovereign Immunity Provision.

The sovereign immunity of an Indian tribe from unconsented suit is a very signifi-
cant, carefully guarded attribute of tribal sovereignty. Tribes routinely negotiate vol-
untary waivers of immunity in a variety of contractual instruments, with the scope
and nature of the waiver tailored to the circumstances of the transaction. Some
tribes have enacted statutes to specify the circumstances under which immunity is
waived. Congress has on occasion also waived the immunity of tribes. See Blue Legs
v. United States Bureau of Indian Affairs, 867 F.2d 1094, 1096-1097 (8th Cir. 1989)
(holding that the Resource Conservation and Recovery Act of 1976 authorizes suits
against Indian tribes by private parties).

Federal courts have routinely held that a Congressional waiver of immunity will
not be lightly found, but must be clear, express and unequivocal. Santa Clara Pueb-
lo v. Martinez, 436 U.S. 49, 58-59 (1978). As drafted, the bill’s waiver provision is
vague and confusing. In addition, for Congress to waive tribal immunity in the con-
text of comprehensive reform of the 1872 Mining Law, there should be a clear policy
rationale for doing so, and none is apparent in the case of H.R. 2262.

It seems clear by the plain language that 504(e) intends to waive tribal sovereign
immunity in certain instances, with reference to section 303. But a clear view of the
scope of the waiver does not emerge from a review of section 303. Section 303 is
a long section containing a variety of requirements that apply variously to “per-
sons,” “applicants,” “operators,” and the Secretaries of the Interior and Agriculture.
None of the many requirements in section 303 expressly apply to Indian tribes, and
there is no language anywhere in section 303 that refers to a waiver of tribal immu-
nity. Accordingly, Section 504(e) is either in error when it refers to section 303 (and
the actual intent is to refer to some other section for the immunity waiver), or some-
how intends to waive tribal immunity to allow suit against a tribe for violating sec-
tion 303.

H.R. 2262 could be interpreted to authorize such a broad waiver. The Definitions
section of the bill, Section 2(a), includes definitions of “Indian tribe,” “person,” “ap-
plicant,” and “operator.” The definition of “person” includes Indian tribes. “Appli-
cant” and “operator” are both defined with reference to the term “person,” which,
as noted, includes “Indian tribes.” The citizen suit provisions in Section 504 author-
ize any “person” to sue any “person” (including but not limited to the Secretary of
Agriculture or Interior) for violation of “any of the provisions” of the Act. That would
include any of the many requirements in Section 303 that apply to “persons,” “appli-
cants,” or “operators.” Arguably, then, tribal sovereign immunity is waived for a sit-
uation where a tribe, or perhaps a tribal corporation, is applying for, or has re-
ceived, a permit to carry out mining activities on federal public lands and is alleged
to be in violation of one of the many provisions of section 303.

The Colville Tribe is unaware of any situation where an Indian tribe or tribal cor-
poration has ever sought to carry out mining activities on federal public lands under
the 1872 Mining Law (as apparently recognized in Section 2 (a)(10)(B) of the bill,
mining activities on tribal lands are carried out under other statutes). If further re-
view confirms that Indian tribes do not seek to engage in mining development on
public lands, then the bill’s purported waiver of tribal sovereign immunity would
seem to be a solution in search of a problem.

If a tribe or tribal corporation were to apply to conduct mining activities under
the Act, it would be more appropriate for the Secretary to promulgate regulations
that provide how remedies may be had under the Act with respect to such tribe or
tribal corporation under such circumstances. Such remedies could include a nego-
tiated waiver of immunity tailored to the circumstances of the transaction or permit
process that the tribe in question may be involved in. That is how remedies are han-
dled for contracts with Indian tribes that are subject to 25 U.S.C. §81, which re-
quire the approval of the Secretary of the Interior. See 25 U.S.C. §81(e) (requiring
the Secretary of the Interior to promulgate regulations identifying the types of con-
tracts or agreements subject to Secretarial approval); 25 C.F.R. Part 84 (regulations
implementing 25 U.S.C. §81).

The Colville Tribe believes that existing law authorizes the Secretary to promul-
gate such a regulation. The Tribe, however, would not object to a provision in
H.R. 2262 to make that authority explicit with respect to promulgation of a rem-
edies regulation for tribes or tribal corporations that engage or intend to engage in
mineral development activity under the 1872 Mining Act and this bill.

Finally, the Colville Tribe is concerned that the purported waiver of tribal sov-
ereign immunity in the citizen suit provision could be abused by organizations or
individuals seeking to influence a tribe. For example, a citizen group composed of
tribal members or non-members, or both, could sue or threaten to sue a tribe in
order to force that tribe to become involved in opposing or supporting a mineral de-
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velopment project—even if the tribe desired to remain uninvolved or desired to be
involved in a manner contrary to the desires of the citizen group.

Confederated Tribes of the Colville Reservation
Additional Proposed Modifications to H.R. 2262

October 11, 2007

Consistent with the Confederated Tribes of the Colville Reservation’s (“Tribe’s”)
testimony at the July 26, 2007, Energy and Minerals Subcommittee hearing, the
Tribe submits the following recommendations for modifying H.R. 2262. These pro-
posed recommendations supplement the recommendations we submitted to the Sub-
committee on September 12, 2007.

Section 201(b): Section 201(b) provides that mining claims cannot be located on
certain categories of lands after enactment of the Act. Among other categories of
land excluded are “[l]ands identified as “sacred sites” in accordance with Executive
Order 13007.” Executive Order 13007 defines “sacred site” as:

[Alny specific, discrete, narrowly delineated location on Federal land that

is identified by an Indian tribe, or Indian individual determined to be an

appropriately authoritative representative of an Indian religion, as sacred

by virtue of its established religious significance to, or ceremonial use by,

an Indian religion; provided that the tribe or appropriately authoritative

representative of an Indian religion has informed the agency of the exist-

ence of such a site.
We understand that certain interests have expressed concern that this provision
could result in a situation where a mining company (or other person) expends sig-
nificant resources in connection with locating a mining claim, only to have the site
of the claim later be declared a sacred site by an Indian tribe or Indian individual.

Upon further examination of this Section 201(b), and to preserve and clarify the
government-to-government relationship with Indian tribes, we recommend striking
the current language in Section 201(b)(6) and replacing it with the following, which
is a variation on the definition of “sacred sites” in Executive Order 13007:

Any delineated location on federal land that is identified by an Indian tribe
as sacred by virtue of its established religious significance to, or ceremonial
use by, an Indian religion; provided, however, that this subsection shall not
apply when the identifying Indian tribe consents to the location of the min-
ing claims or mineral activities.

This language would retain some of the definition of “sacred sites” in Executive
Order 13007, but would also include language that ensures that Indian tribes may
also identify sites that have cultural significance. A redline of the changes in the
proposed language above to the “sacred sites” definition in Executive Order 13007
is shown below:

[Alny specific, discrete, narrowly delineated location on Federal land that
is identified by an Indian tribe, or Indian individual determined to be an
appropriately authoritative representative of an Indian religion, as having
traditional religious or cultural importance; provided that the tribe or ap-
propriately authoritative representative of an Indian religion has informed
the agency of the existence of such a site. provided, however, that this sub-
section shall not apply when the identifying Indian tribe consents to the lo-
cation of the mining claims.

The omission of the words “specific,” “discrete,” and “narrowly” is intended to
allow for Indian tribes to designate areas on federal lands within which a sacred
site is located without being required to specifically identify the sacred site. This
is a concern for the Tribe, as the Tribe has a policy of not identifying the exact loca-
tions of sacred sites. Instead, when applicable, the Tribes will delineate an area that
includes the sacred site but that is large enough so as to not reveal the sacred site
to outsiders. Many Indian tribes, including the Colville Tribes, have experienced in-
stances where sacred sites have become known to the general public and, in turn,
defaced by vandals or plundered by grave-robbers.

The addition of the language “as having traditional religious or cultural impor-
tance” is taken from Section 101(d)(6)(A) of the National Historic Preservation Act
of 1966. This language is intended to allow Indian tribes to identify sites that also
have traditional cultural importance, as opposed to just religious significance. Sites
that have cultural significance may include archaeological sites, burial sites, tradi-
tional food or plant gathering sites, rock art sites, sites associated oral tribal tradi-
tions or legends, or any other site deemed culturally important by an Indian tribe.
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The omission of the language relating to “Indian individuals” would ensure that
any sacred site designation is made by an Indian tribal government, not an indi-
vidual Indian. The government-to-government relationship memorialized in execu-
tive orders such as Executive Order 13007 signifies a special relationship between
the United States and Indian tribal governments. Such a political relationship gen-
erally does not exist with an individual Indian acting in an individual capacity.
Clarifying that only Indian tribal governments may designate sacred sites also
avoids the need to resolve two issues not addressed in Executive Order 13007: (a)
whether an Indian individual is an “appropriately authoritative representative” of
an Indian religion; and (b) which entity should make that determination.

One can envision any number of scenarios where an individual Indian could claim
to be an authoritative representative of an Indian religion for purposes of declaring
a sacred site. A declaration of a sacred site by such an individual, or the qualifica-
tions of the individual making the declaration, could then be challenged by a third
party (including a mining applicant or even perhaps an Indian tribe), and federal
agencies or courts would be left to sort out the aftermath. Any determination or in-
quiry by a federal agency or a court of whether a person is an “authoritative rep-
resentative of an Indian religion” could implicate First Amendment considerations.
Limiting the designation of sacred locations to Indian tribal government avoids
these difficult issues.

The addition of the proviso allows for persons who intend to locate mining claims
on lands where sacred sites are located to consult with the identifying Indian tribe
and secure the tribe’s consent. As introduced, H.R. 2262 could be construed to pro-
hibit the location of mining claims on lands where sacred sites may be located—even
where an Indian tribe and a mining company have agreed to a mitigation plan and
the tribe has consented to the location of the claim. Allowing Indian tribes to con-
sent to such activities, should they so choose, respects tribal sovereignty.

Finally, we recommend the inclusion in an appropriate section of the Act a provi-
sion that requires the Secretary of the Interior to provide Indian tribes with actual
notice of any proposed or pending mining activities on federal lands over which the
tribes may possess reserved rights. Such a provision could read:

The Secretary shall provide actual notice of any valid existing rights, min-
eral activities, or new claims under the general mining laws to any Indian
tribe where such valid existing rights, mineral activities, or new claims are
located (a) on lands in which the Indian tribe holds rights reserved by trea-
ty, statute, executive order, or other federal law; or (b) on lands identified
by an Indian tribe as having traditional religious or cultural importance.

The addition of this new language would ensure that Indian tribes are notified
as early as possible of any potential mining claims or activity on lands in which they
may have an interest. Conversely, this provision would also provide third parties
with notice as early in the process as possible of potential tribal rights and sacred
sites on areas within which mining claims might be located.

Mr. CosTA. Thank you very much, and we do appreciate your
coming the long distance that you did. Our next witness to testify
is Mr. Champion for five minutes. Put the mic close so we can hear
you.

STATEMENT OF WILLIAM CHAMPION, PRESIDENT AND CEO,
KENNECOTT UTAH COPPER CORPORATION

Mr. CHAMPION. Thank you very much for the opportunity to tes-
tify this morning. My name is Bill Champion. I am the President
and CEO for Kennecott Utah Copper. Kennecott is a copper min-
ing, smelting and refining company located in Salt Lake City,
Utah. I am here today at my capacity as the Vice Chairman for the
National Mining Association representing many of my colleagues in
the hardrock mining business. The mining industry is committed
to work very proactively and productively with Congress for the de-
velopment and the implementation of a fair, a predictable and an
efficient national minerals policy because U.S. mineral resources
are vital to the nation’s economic well-being.
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The cornerstone of NMA’s policy objectives is a predictable legal
and regulatory framework that will provide long-term stability that
we need to protect existing investments but also to attract new in-
vestment capital to domestic mining. There are several essential
elements to mining law reform that we are committed to discuss
and engage with. We recognize the necessity for a reasonable and
fair return to the public for payment of minerals produced from
new mining claims on Federal lands.

We recognize that there are different methodologies by which to
accomplish that. Chairman Costa, you referenced in your opening
comments a World Bank royalty study that was recently completed
that looked at various methodologies to return a fair return to the
public. If you will, the conclusion from that is that mining is par-
ticularly sensitive to royalty effects because of our cost structure in
the industry and also the vulnerability that we have based on the
dynamics of our markets and the price swings that we oftentimes
see.

National Mining is supportive of an approach that looks at net
income production payments, not one on gross royalties. We believe
net income is a better approach that will satisfy the needs of our
entire business cycle. We also recognize and support that the pro-
duction payment should be applied to the cleanup and reclamation
of many of the abandoned mine sites that exist throughout the na-
tion. These sites which are mined and left in an unreclaimed state
before the advent of modern environmental practices can be ad-
dressed by using these funds to assist in the safe cleanup and rec-
lamation of these historic sites.

Chairman Rahall also discussed in his opening comments the ne-
cessity for certainty. As an investor, I think all of us would appre-
ciate and would require certainty in the investments we make, and
our industry is no different than that. Having security of land ten-
ure or title from the initial exploration through the development
and operation of our mining sites and ultimately through the rec-
lamation and closure is really an essential component of a modern
mining law to provide certainty for private investment in mineral
development and ensure the integrity of closure and reclaimed op-
erations.

We need continued access to public lands and Federal minerals
to ensure that the country’s mineral needs continue to be met. As
has been pointed out by many people previously, we are dependent
on a number of different imported minerals already today. That
need and that dependency continues to grow. Probably in the
neighborhood of 50 percent or more of the Federal lands are al-
ready excluded from mining. We believe that the issue of suitability
can best be handled by the existing processes that are in place.
Legislative processes that review suitability of mining appear to be
working quite well.

The final issue has to do with environmental standards. We
should recognize very clearly the comprehensive framework of Fed-
eral and state environmental laws that currently exist. In 1999,
Congress convened a panel of experts from the National Academy
of Sciences to take a look at the effectiveness of existing environ-
mental regulations and laws and the results of that clearly show
that the existing laws and existing regulations were more than
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adequate to protect against mining related environmental impacts,
and in fact the study suggested that new legislation or new regula-
tions or new laws were not needed but simply implementing those
that were currently available would be the best way forward.

Thank you very much for the opportunity to speak with you
today. I would be happy to answer any questions that you might
have. Thank you.

[The prepared statement of Mr. Champion follows:]

Statement of William Champion, President and CEO of Kennecott Utah
Copper Corp., on behalf of the National Mining Association

My name is William Champion, President and CEO of Kennecott Utah Copper
Corporation. I am testifying today on behalf of the National Mining Association
(NMA). NMA appreciates the opportunity to testify before the Subcommittee on this
issue of great importance to the domestic mining industry.

NMA is the principal representative of the producers of most of America’s coal,
metals, industrial and agricultural minerals; the manufacturers of mining and min-
eral processing machinery, equipment and supplies; and the engineering and con-
sulting firms, financial institutions and other firms that serve our nation’s mining
industry. Our association and our members, which employ or support 170,000 high-
wage jobs, have a significant interest in the exploration for, and development of,
minerals on federal lands. The public lands in the Western states are an important
source of minerals, metal production and reserves for the nation’s security and well-
being. Mining on federal lands provides for high-wage employment, vitality of com-
munities, and for the future of this critical industry.

NMA is committed to the development of a fair, predictable and efficient national
minerals policy through amendments to the Mining Law of 1872. Because the vital-
ity of the modern American economy is firmly rooted in the ready availability of
metals and minerals that are essential to our way of life and our national security,
our efforts in the end should result in a mining law that:

e Secures a fair return to the government in the form of a net income production

payment for minerals produced from new mining claims on federal lands;

e Establishes an abandoned mine lands clean-up fund financed with revenue gen-
erated from a net income production payment;

e Provides the certainty needed for private investment in mining activities on fed-
eral lands by ensuring security of title and tenure from the time of claim loca-
tion through mine reclamation and closure;

e Recognizes the existing comprehensive framework of federal and state environ-
mental laws regulating all aspects of mining from exploration through mine rec-
lamation and closure; and

o Recognizes existing authorities for closing or declaring unsuitable for mining
those federal lands with unique characteristics or of special interest.

The cornerstone of NMA’s policy objectives is a predictable legal and regulatory
framework to provide the long-term certainty and stability needed to protect exist-
ing investments and to attract new capital necessary to maintain a healthy and sus-
tainable domestic mining industry. The importance of the domestic mining industry
to our economy, our way of life and our national security cannot be ignored. Indeed,
it is irresponsible for us to ignore the vast mineral resources we have within our
nation’s boundaries when our domestic needs are so great.

The United States has an abundance of natural resources including 78 metals and
minerals that are the foundation of our modern industrial economy. Only the com-
bined countries of the former Soviet Union and Australia rank higher than the
United States in the global distribution of 15 metals with critical uses.

Fair Return

A progressive and responsible approach to modernizing the Mining Law can
achieve a fair return to the public and fund the restoration of abandoned mine
lands, while encouraging the private investment required to develop and carry out
environmentally and socially responsible mining operations.

The imposition of a production payment or royalty has the potential to have sig-
nificant economic consequences on existing and future mining operations, but the
impact will vary depending upon the type of production payment or royalty imposed.
Determining the type of royalty, the rate and its application to existing claims are
critical. As noted in the World Bank royalty study, mining is “particularly sensitive
to [royalty] effects because of its cost structure and vulnerability to substantial mar-
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ket-driven demand and price swings.” Otto, James. Mining Royalties: A Global
Study of Their Impact on Investors, Government, and Civil Society. Washington,
DC: World Bank, 2006, p. xiv.

A net income production payment produced from new mining claims on federal
lands would provide the public with a fair return and with funds for restoring aban-
doned mine lands. This type of production payment or royalty most appropriately
balances the need to both provide a fair return to the public and to foster a strong
domestic minerals industry. Gross royalties, or certain royalties based on a net
smelter return, on the other hand, may result in significant losses to state and fed-
eral treasuries, mine closures, job losses and discouragement of new mines. The
World Bank study appropriately cautions against gross royalty approaches as com-
pared to approaches based on ability-to-pay or profit-based approaches: “Nations
should carefully weigh the immediate fiscal rewards to be gained from...high levels
of royalty, against the long-term benefits to be gained from a sustainable mining
industry that will contribute to long-term development, infrastructure, and economic
diversification.” Id. at 3. This type of royalty also encourages operators to leave
lower grade (less profitable) ore in the ground, resulting in wasted public resources.

The net income production payment should only apply to claims located after the
enactment of the production payment or royalty provision. Such an approach pro-
tects settled financial expectations and sunken investments and prevents “takings”
litigation.

Abandoned Mine Lands

Using revenue generated from net production payments on new claims to fund the
clean-up or rehabilitation of abandoned mine lands (AML) is an essential aspect of
amending the Mining Law. AML sites, which were mined and left in an unreclaimed
state before the advent of modern environmental laws and reclamations practices
should be addressed by: using funds generated through a production payment or
royalty to assist in clean-ups; coordinating existing federal and state AML funds
and programs; and Good Samaritan liability protection to promote voluntary clean-
ups. The funds should be used for the actual clean-up and rehabilitation of aban-
doned mines and not to cover administrative overhead costs.

Certainty/Security of Tenure

Ensuring long-term security of tenure (or title) is an essential component of a
modern mining law necessary to encourage the private sector to invest in mineral
activity on federal lands. In the past, such security was provided by the patenting
process, which allowed mine claimants to obtain ownership of the lands being mined
or used for mining purposes. While the current congressional moratorium on pat-
enting has not brought mining on public lands to a halt, it highlights the need for
additional security of tenure in the mineral and the surface while claims are being
held in advance of, as well as during, development and operations. Inclusion of lan-
guage in the Mining Law is needed to clarify the rights to use and occupy federal
lands for mineral prospecting, exploration, development, mining, milling, and proc-
essing of minerals, reclamation of the claimed lands, and uses reasonably incident
thereto.

Furthermore, security of tenure is critical in obtaining the financing necessary for
mining projects. Investors need to know that a mining project in the United States
can obtain approval and proceed unimpeded as long as the operator complies with
all relevant laws and regulations. Mining projects—from exploration to extraction
to reclamation and closure—are time- and capital-intensive undertakings, requiring
years of development before investors realize positive cash flows. Uncertainty in the
legal regime applicable to mining projects can chill the climate for capital invest-
ments in domestic mining projects. Potential investors must know their expectations
will not be turned upside down by fundamental alteration of laws, regulations or
policies. As the World Bank recently found, to attract such investments, govern-
ments need to adopt the fundamental principle of “no surprises,” such as changes
in laws, regulations or policies. Id. at 73.

Because mining operations by their very nature require long-term and substantial
commitments of capital, the stability of the statutory and regulatory framework
plays a crucial role in decisions to invest in a mining project. As a result, the invest-
ments critical for bringing a mine to fruition tend to migrate toward projects
planned in countries that offer predictable regulatory climates that correspond to
the long-term nature of mining operations.

Despite reserves of 78 important mined minerals, however, the United States cur-
rently attracts only eight percent of worldwide exploration dollars. As a result, our
nation is becoming more dependent upon foreign sources to meet our metal and
minerals requirements, even for minerals with adequate domestic resources. The
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2007 U.S. Geological Survey Minerals Commodity Summaries reported that America
now depends on imports from other countries for 100 percent of 17 mineral commod-
ities and for more than 50 percent of 45 mineral commodities. 2007, U, 2007, p. 7.
This increased import dependency is not in our national interest. Increased import
dependency causes a multitude of negative consequences, including aggravation of
the U.S. balance of payments, unpredictable price fluctuations, and vulnerability to
possible supply disruptions due to political or military instability.

Our over-reliance on foreign supplies is exacerbated by competition from the surg-
ing economies of countries such as China and India. As these countries continue to
evolve and emerge into the global economy, their consumption rates for mineral re-
sources are ever-increasing; they are growing their economies by employing the
same mineral resources that we used to build and maintain our economy. As a re-
sult, there exists a much more competitive market for global mineral resources.
Even now, some mineral resources that we need in our daily lives are no longer as
readily available to the United States.

Environmental Standards

Under current law, a mineral exploration or mining operation on federal lands is
subject to a comprehensive framework of federal and state environmental laws and
regulations including: the Clean Water Act; the Safe Drinking Water Act; the Clean
Air Act; the National Environmental Policy Act; Toxic Substances Control Act; the
Resource Conservation and Recovery Act; the Endangered Species Act; and the Bu-
reau of Land Management (BLM) and Forest Service surface management regula-
tions for mining. These laws and regulations are “cradle to grave,” covering virtually
every aspect of mining from exploration through mine reclamation and closure. Ac-
cording to the 1999 report on issued by the National Academy of Sciences (NAS)
panel of experts convened by Congress, this existing framework for mining is “gen-
erally effective” in protecting the environment. Hardrock Mining on Federal Lands,
National Academy of Sciences, National Academy Press, 1999, p. 89.

That 1999 NAS report also found that “improvements in the implementation of
existing regulations present the greatest opportunity for improving environmental
protection....” Id. at 90. Notably, the Department of the Interior’s 2000 and 2001 reg-
ulations governing mining and reclamation on BLM lands significantly strengthened
the standards for mining on federal lands, including new provisions on guaranteeing
reclamation through financial assurances.

Importantly, the NAS panel of experts cautioned against applying inflexible, tech-
nically prescriptive environmental standards stating that “simple “one-size-fits-all”
solutions are impractical because mining confronts too great an assortment of site-
specific technical, environmental, and social conditions.” Id. Furthermore, recogni-
tion of the existing comprehensive framework of federal and state environmental
and cultural laws that already regulate all aspects of mining from exploration
through mine reclamation and closure avoids unnecessary and expensive duplica-
tion. Additional standards or enforcement mechanisms are not needed to protect the
environment.

Importance of Access

Access to federal lands for mineral exploration and development is critical to
maintain a strong domestic mining industry. As stated in the 2006 BLM Minerals
Policy Statement: (1) except for Congressional withdrawals, public lands shall re-
main open and available for mineral exploration and development unless with-
drawal or other administrative actions are clearly justified in the national interest
and (2) with few exceptions, mineral exploration and development can occur concur-
rently or sequentially with other resource uses.

Federal lands account for as much as 86 percent of the land area in certain West-
ern states. These same states, rich in minerals, account for 75 percent of our na-
tion’s metals production. As the 1999 NAS report to Congress noted, the “remaining
federal lands in the western states, including Alaska, continue to provide a large
share of the metals and hardrock minerals produced in this country.” Id. at 17.

Efforts to amend the Mining Law must recognize existing authorities to close cer-
tain “special places” to mining activity. Congress has closed lands to mining for wil-
derness, national parks, wildlife refuges, recreation areas, and wild and scenic riv-
ers. Congress also has granted additional authority to the Executive Branch to close
federal lands to mining. The Antiquities Act authorizes the president to create na-
tional monuments to protect landmarks and objects of historic and scientific inter-
est. Finally, Congress authorized the Secretary of the Interior to close federal lands
to mining pursuant to the land withdrawal authority of the Federal Land Policy and
Management Act. As a result of these laws and practices, new mining operations
are either restricted or banned on more than half of all federally owned public
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lands. These existing laws and authorities are adequate to protect special areas.
New closures of public land, based on vague and subjective criteria without congres-
sional oversight, would arbitrarily impair mineral and economic development.
Conclusion

The United States needs a robust minerals production industry to help meet the
needs of American consumers. Unfortunately, America is ceding to others the re-
sponsibility for meeting our minerals needs. Increased import dependency created
by lack of U.S. mineral development is not in our national interest and causes a
multitude of negative consequences, including aggravation of the U.S. balance of
payments, unpredictable price fluctuations and vulnerability to possible supply dis-
ruptions due to political or military instability. The U.S. mining industry has fully
embraced the responsibility to conduct its operations in an environmentally and fis-
cally sound manner. It hopes and expects that Mining Law legislation will recognize
and honor both this commitment and the industry’s contribution to our national
well-being.

NMA appreciates the opportunity to provide this testimony.

Mr. CosTA. Thank you, Mr. Champion, and I appreciate your tes-
timony. There are a couple of areas that I am interested in coming
back and getting your thoughts on, but we have one more witness
and the final witness in this panel is Mr. Wilton. We ask you to
testify please for five minutes.

STATEMENT OF TED WILTON, EXECUTIVE VICE PRESIDENT,
NEUTRON ENERGY COMPANY

Mr. WILTON. Thank you, Mr. Chairman and members of the
Committee. I would like to express my appreciation to this com-
mittee for the invitation to speak before you today. My name is Ted
Wilton. I am from Spring Creek, Nevada. I am a minerals geolo-
gist. I have been one for 39 years. I previously served on the
Nevada State Board for Multiple Use of the Public Lands, and I am
a former member of the BLM’s Great Basin Resource Advisory
Council.

I am not here today to represent any particular organization but
I am here to speak on behalf of an awful lot of men and women,
many thousands of men and women who produced the minerals
that fuel our economy. People who work in mines from Missouri to
Nevada, from Alaska to New Mexico. Together we are the ones who
produce the minerals for the American economy. We work and live
in the areas where mining is carried out, and we are the ones who
are going to bear the immediate consequences of H.R. 2262, and
we are affected perhaps more so in an immediate term than any-
body else by this proposed legislation.

We feel that the bill will have some profound and lasting effects
on our livelihood, on the industry, and we feel that the bill as is
currently structured presents a severe and real threat to the liveli-
hood of the American mining industry. We have concerns about the
nature and level of the royalty. We are concerned about the permit
review and renewal process, and we are concerned about the com-
plexities as they relate to the environmental processes review and
standards that are included in this bill.

In particular, that concern is based on the fact that the U.S. min-
ing industry is the most regulated from the perspective of health
and safety and from environment of any mining industry on the
planet. Why are we concerned about this? If the industry is threat-
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ened, as it appears under this bill, our jobs go away. That is plain
and simple.

Now you might say that this is a bit of a boy crying wolf. Well,
I want to say to you that I, for one, am one who had his job ex-
ported overseas in 1997, and I had the privilege of working in such
wonderful places as Colombia, Guatemala, northern Argentina, the
Russian far east. I worked in the Solomon Islands on the Island of
Guadalcanal and Papua New Guinea. I had the privilege of work-
ing in essentially every continent on the planet, except for Africa
during that time. So I believe it is a valid thing to say that our
jobs can be exported overseas because I have seen that happen, and
this is a concern that is not just Ted Wilton’s concern. It is a con-
cern that many of my friends and neighbors in northeastern
Nevada have.

When I left Elko, Nevada on Tuesday morning to fly over here,
when I checked in at the airport, the gate agent asked me what
are you going to Washington for, and I explained to her why I was
coming, and it was to testify on this bill. Well, when I went to the
gate and she took my boarding pass, she said to me, Ted, make
sure that you speak firmly and clearly because even though I do
not work in mining, if the mines in the Elko area are closed, my
job goes away as well.

We live in an area that has got a very vibrant economy. We have
very good jobs. We are paid more than just a living wage. We have
health and hospitalization insurance not just for ourselves but for
all of our family members. The economic consequences of this bill
are such that it threatens those jobs. It threatens the small busi-
nesses in rural America in the areas of mining, and we are deeply
concerned about this.

We believe that there is a need to look at the Mining Act and
to refine it to make it more modern but please, as you consider
your votes on this bill, please consider the unintended con-
sequences as well. I would like to thank the Committee for the op-
portunity to make this testimony today, and if I can answer any
questions I would be happy to do so.

[The prepared statement of Mr. Wilton follows:]

Statement of Ted Wilton, Spring Creek, Nevada

Mr. Chairman and Members of the Committee “

I would like to express my appreciation to the Committee for the invitation to
speak before you today. My name is Ted Wilton, and I am from Spring Creek,
Nevada; I am a minerals geologist, and I have been one for more than 39 years.
I am a member of the Board of Trustees of the Northwest Mining Association, one
of the nation’s largest organizations representing the interests of the mining indus-
try. I have previously served on the Nevada State Board for Multiple Use of the
Public Lands under then-Governor Bob Miller, and as a member of the U.S. Bureau
of Land Management’s Northwest Great Basin Resource Advisory Council. Today I
would like to take this opportunity to convey my views and the thoughts of many
of thousands of men and women who work at mines in such diverse localities as
Pilot Knob and Ste. Genevieve, Missouri; Fairbanks, Alaska; Republic and Kettle
Falls, Washington; Douglas, Wyoming; Naturita, Colorado; Challis and Kellogg,
Idaho; Grants and Silver City, New Mexico; Superior, Arizona; and my friends and
neighbors throughout rural Nevada. Together, we are the ones who produce the
minerals that are the raw materials for many of America’s products and the nation’s
energy requirements. We work and live in the areas that mining is undertaken, and
together we will bear the consequences of H.R. 2262 more so than any other group
in the United States.
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H.R. 2262 would, if enacted dictate profound changes in the conduct of mineral
exploration, mining and processing of “locatable minerals” on the Public’s lands, as
well as upon State and privately-owned properties under certain circumstances. To-
gether, the provisions of H.R. 2262 represent profound and sweeping changes to one
of the most fundamental components of the American economy.

The inclusion of an 8 percent royalty, on top of a multitude of existing State and
Federal fees and taxes adds yet another substantial cost for doing business to the
domestic mining industry. As we all know, mining and mineral producers do not set
the prices for their commodities. Commodity prices, which are highly volatile at the
best of times, are not set or driven by the American miner who produces them; in-
stead they are driven by global forces well beyond the control of individual compa-
nies. This considerable additional cost to the producers of just this royalty will re-
sult in closure of mines, and many other mines will never open at all. Those few
mining operations that will have the ability to absorb this additional burden, and
remain competitive with cheaper foreign minerals producers, will have to raise their
cut-off grades to maintain a semblance of economic viability with the result being
that many valuable mineral resources, some of which are critical and strategic, will
never be mined from a secure domestic source. And yet, even if these mines remain
competitive in the marketplace, the economic and operational lives of these mines
will be shortened significantly.

Provisions of the bill requiring periodic review and renewal of operating permits
(over three to ten year periods), even when the mines are complying with, or exceed-
ing the requirements of their approved plans of operation, will create a high degree
of uncertainty as to the sustainability of these operations. For an industry that re-
quires significant levels of capital investment from third-parties for construction and
equipment purchases, these levels of uncertainty created by this provision of
H.R. 2262 will have a chilling effect within the investment community, and this bill
will weaken the industry’s ability to finance project expansions or development of
new domestic sources of minerals and metals.

America’s mining industry has developed, in concert with State and Federal per-
sonnel, the most consistently effective environmental programs of any country in the
world. Together we have developed techniques to mitigate the effects mining and
mineral processing activities have upon surface and groundwater resources, and we
continue to refine and advance these mitigation methods and reclamation proce-
dures. The domestic mining industry has achieved a higher level of environmental
performance than at any time in our nation’s history, and the environment is the
better for this progress. Successful mine reclamation is practiced on a daily basis
on a large scale, restoring previously mined lands to other productive uses. The
United States mining industry presently operates within a complex web of State
and Federal environmental laws, rules, and regulations that set the framework for
the protection of air, surface and groundwater resources, provides for the protection
of cultural and historical resources, and gives the American public a significant op-
portunity to work with regulators and the mining companies to develop measures
to minimize and mitigate the impacts of mining activities. Provisions of H.R. 2262
will add an additional unnecessary and costly level of complexity to a system of
rules and regulations that already works very well.

The bill includes sweeping provisions for placing large blocks of the Public’s lands
“off-limits” to mineral exploration and mining activities. This method of creating de-
facto wilderness is particularly troubling, and substantially changes the current pro-
cedures for Public Land management and access. These provisions eliminate the
public’s rights for input into the decision-making process, a key component of our
participatory democracy, and the bill places into the hands of a select few the deci-
sions that affect many—a concept that violates one of America’s basic foundations.

The enforcement provisions of H.R. 2262 are extremely troubling to me—collec-
tively, the various elements of the bill that deal with record keeping, the ability of
the Federal government to examine the records of law-abiding companies without
formal notice, the presumption of guilt of the mining companies until they prove
themselves innocent, “stop and search” powers to determine if locatable minerals
are contrary to the free society that our nation is.

Summary:

It is my opinion, and that of all of us who work in the domestic mining industry,
that H.R. 2262 would have a profoundly detrimental and lasting effect upon the
American mining industry. Provisions of this bill are so onerous that not only the
vitality, but the very existence of the American metals mining industry will be in
considerable jeopardy if the bill is enacted:
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It will force the closure of many, if not most of the mines that produce a broad
range of mineral commodities necessary to provide the goods and services that
American society requires;

America will be placed into a position of nearly 100 percent reliance upon foreign
sources of minerals, from such distant and insecure places as the Democratic Repub-
lic of the Congo, Mongolia, Bolivia, Zimbabwe, Kazakhstan, Namibia, Peru, and
South Africa;

Domestic sources for the fuel that produces 20 percent of our base-load electrical
power—uranium for nuclear energy—will be further reduced, resulting in an even
greater reliance on foreign energy sources than before;

This bill will result in a nearly total closure of metal mines in the United States.
It will result in the loss of many thousands of high paying jobs: jobs that provide
far more than a “living wage”, jobs that provide health and hospitalization insur-
ance for not only employees, but all members of their families. These jobs provide
access to financial support for education of our children, and these jobs provide par-
ticipation in retirement plans, which include financial contributions by our
employers;

The many small businesses that have grown up in our towns where mining is the
cornerstone of the local economies—businesses that embody the dreams and invest-
ments of many Americans who are not directly employed by mining companies, will
also bear the consequences of H.R. 2262, and the likely shut-downs of the mines;

Our prosperous and friendly towns, most of which are situated in rural America,
will suffer greatly. Local economies will be significantly impacted, and our nation
will be worse off for this loss.

While I do not dispute the notion that some refinement and reform of the General
Mining Law might be needed, H.R. 2262 does not achieve this goal. It is a bill that
punishes not only mining companies, it punishes the investors in these companies
and the communities that depend on mineral production for their very existence. It
jeopardizes national security by creating an otherwise unnecessary and dangerous
reliance upon foreign sources of metals and minerals.

The unintended consequences of H.R. 2262 are profound, and they are far-reach-
ing. The impacts upon the economy, the nearly total reliance on foreign sources for
raw materials, the loss of jobs—each is significant in its own right, and together
these consequences outline a situation that is highly unfavorable for America. At
the same time, H.R. 2262 fails to meet its stated goal—to reform and modernize the
American mining industry.

Mr. CosTA. Thank you very much for your focused and personal
view as to the impacts of your experiences and your interest as we
try to be mindful in our due diligence on considering this legisla-
tion. Now, we are at the question period. Question and answers,
and so I get a chance to start first. Mr. Dean, you obviously are
an outdoor enthusiast and have testified to that effect.

You talk about acid mining drainage being harmful to surface
and groundwater. Have any of your organizations done an inven-
tory as to the impact of the acidity that has been impacted
throughout the West as it relates to mining?

Mr. DEAN. I do not know the answer to that, Mr. Chairman.

Mr. Costa. OK. What is the sort of activity that takes place in
terms of the consideration? I mean among your talk show and oth-
ers is this an issue that really gets much discussion among your
outdoor enthusiasts?

Mr. DEAN. Well, the show I do is not essentially a talk show
whereby listeners are invited. I script it out, and then I do the
show each day, and frequently interview people from all walks of
life but I would like to shed some light on what some hunters and
anglers are saying. Last week when I knew I was going to be com-
ing to Washington, there was a group of hunters and fishermen
that I coffee with about once a week at the Ram Coda Hotel in
Pierce, South Dakota, and I mentioned I was going to be in Wash-



89

ington, D.C. to testify on reform of the Mining Act of 1872, and
someone said——

Mr. CoSTA. I bet you got an earful.

Mr. DEAN. Interestingly the majority of them did not know any-
thing about the Mining Act of 1872. So I started explaining what
it did and what it enabled mining companies to do, and once they
understood it there was a sense of general outrage that they could
take public lands and do what they did with public lands, and in
some cases destroy streams with irresponsible mining.

Mr. Costa. All right. But that is anecdotal, and I do appreciate
your comment.

Mr. DEAN. Thank you.

Mr. CosTA. Let me move on. Mr. Champion, the comments you
made as related to the World Bank, I am trying to figure out in
this legislation if we look at oil and gas where royalty fees are paid,
what would be applicable that would be fair as it relates to the
issue of trying to provide money?

I do appreciate your comment that if some agreement is reached
and enacted into law that it should be dedicated first priority to
clean up those existing and abandoned mines. I concur with that
but give me a sense of what you think is the best way to approach
this. You talked about net income versus royalties and fees of any-
where from 8 percent—and some have talked as high as 12 per-
cent—the tradeoffs.

Mr. CHAMPION. I think you need to be cautious with regards to
comparing oil and gas to hardrock mining. Generally speaking,
those markets are considerably different. Mostly regional in the
case of oil and gas. When it comes to hardrock mining, our markets
and our competition is really global competition. So anything
that

Mr. CosTA. Could you not say that is true with oil and gas?

Mr. CHAMPION. Pretty much I would say that, yes.

Mr. CosTAa. What?

Mr. CHAMPION. Yes, I would.

Mr. CosTta. OK.

Mr. CHAMPION. With regards to hardrock mining, our competi-
tors are really global competitors. So anything that has an impact
on increasing our cost base disadvantages us significantly. So the
approach that we have looked at and the one which we would sup-
port would be a net income approach. Recognizing that the cost
structure of our business, about 80 percent of our cost is fixed cost,
so even while the price of our metals can fluctuate, it is more dif-
ficult to remove costs from our operations, and so we are overly
burdened when prices of the metals are at lower

Mr. CostA. OK. I have that but how do you monitor the net
costs? How do you apply that, if in fact that were to be viewed ac-
ceptable?

Mr. CHAMPION. Well, you know we do calculations, of course, on
a monthly basis in terms of what our net income is. So there is a
very transparent way to be able to

Mr. CosTA. And that is transparent. The issue of attempting to
try to deal with outside patenting or selling lands to corporations,
do you think there are some other ways in which we could deal




90

with a tenure issue? As you noted, Senator Craig talked about the
patent issue and this issue of tenure. Your thoughts?

Mr. CHAMPION. Well, we recognize that that is a key issue with
regards to this legislation, and I think it deserves some attention.
It deserves some review. I do not have the answer today for that
but I think a productive conversation is needed, and one that we
are certainly welcome to engage with as an industry.

Mr. CosTA. Mr. Ellis, if this legislation were enacted and became
law, what do you think a fair rate of return would be, and do you
have any comment on the net income versus a royalty?

Mr. ELLIS. Sure. Well, first we certainly have looked at oil and
gas, and oil and gas is really the original global commodity. I mean
the prices are set on a worldwide market. It is a price that is
dictated to.

It is not necessarily a local competition, and certainly we looked
at comparing it to the royalty rate for onshore production rather
than offshore production on the outer continental shelf which is
more than 16 percent but then also part of when you set the roy-
alty rate—and there are a variety of different ways of calculating
the royalty—it is clear that it makes it easier to be transparent if
it is the net smelter rate that was envisioned in the bill rather
than having one where you have certain allowances, you deduct
certain costs, you look at just the profits.

I mean those are all going to be much more difficult to calculate,
and it is certainly something that was brought up in the World
Bank study that those are more difficult to calculate as well.

Mr. CostA. All right. My time has expired. I will defer to the
gentleman from New Mexico.

Mr. PEARCE. Thank you, Mr. Chairman. Large panel. I hope we
have two rounds at least. A lot of questions coming up. Mr. Dean,
you had made a quote about a Congressional group that had signed
on to your letter. Who was that that signed that?

Mr. DEAN. The Congressional Sportsmen’s Caucus.

Mr. PEARCE. That is the reason my staff came running up here.
I am the Vice Chairman of the Congressional Sportsmen’s Caucus,
and they were wondering if I had signed something without their
knowledge. I would question whether or not the Congressional
Sportsmen’s Caucus has signed your letter, sir.

Mr. DEAN. I believe the Congressional Sportsmen’s Foundation
has.

Mr. PEARCE. If you would like to change that officially in the
record, I would appreciate that.

Mr. DEAN. I would be happy to.

Mr. Costa. We will for the record clarify.

Mr. PEARCE. Thank you.

Mr. CoSsTA. And submit the correction.

Mr. PEARCE. Thank you. Mr. Ellis, the gold for free. Where does
that line form? I would like to head out there as soon as we get
through. Where does the line form for free gold?

Mr. EvLLis. Well, it has been forming since 1872 as far as what
you extract from the earth.

Mr. PEARCE. OK. So now $9,765——

Mr. CosTA. You have just got to find it first.
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Mr. PEARCE. It is just finding the line. Nine thousand seven hun-
dred and sixty-five dollars and you get $10 billion in free gold. Did
you ever kind of in the middle of the night think about trying to
get $10,000 of your own money and throwing this career behind
you that you are pursuing now and get $10 billion free? Is that an
accurate representation of the real situation?

I mean $10 billion of gold for free. Gold and other valuable min-
erals for free. I am reading your testimony here on page—it is not
numbered but the second page. And I just wonder, is that an accu-
rﬁte reflection of what is actually going on? Did not the company
that

Mr. ELLiS. Well, you are talking about American Barrack in
Nevada. Is that the one you are talking about, sir?

Mr. PEARCE. It does not ever enter your mind that maybe your
mother-in-law could go out and apply for you? I do not know. That
is a billion free.

Mr. ELL1S. My mother-in-law is a physician.

Mr. PEARCE. It seems like that we would have

Mr. EvLis. I think she is doing all right.

Mr. PEARCE. Thank you. It seems like that we would have lines
of people stacked up to get this free gold. It seems like that
maybe——

Mr. ELLIs. Sir, I am not suggesting that mining is not a difficult
industry, and I certainly recognize that, that it is not

Mr. PEARCE. How much did

Mr. ELLis. The—

Mr. PEARCE. If I could reclaim my time, sir. How much did
American Barrack have to invest before they could even start the
mining process to harvest that $10 billion in gold?

Mr. ErL1s. I do not have that information.

Mr. PEARCE. Let me give it to you. It is $1 billion. Are you famil-
iar with returns on investment? Anything like that? Are you famil-
iar with

Mr. ELLIS. Of course I am, sir.

Mr. PEARCE. OK. So basically the mining industry, let us say, 20
percent return on investment. So you get $10 billion. You get 20
percent rate of return. That is $2 billion, if I am doing the math
right. Two billion to cover $1 billion speculative cost, and if the
price of minerals dropped just incrementally your fixed costs in a
mine remain very high, and when I read your testimony, sir, I
think it is very, very uncharacteristic of what is going on. We are
driving these mines out of our midst, and you are testifying that
we are giving away minerals for free.

Mr. Horwitt, do you believe that we should not have mines on
public lands or are you thinking that we did not get the final gist
and final point that you are making?

Mr. HORWITT. Not at all. We are not opposed to mining on Fed-
eral land.

é\l/lr‘?. PEARCE. You just think that we should do it more respon-
sibly?

Mr. HOorRwITT. That is correct.

Mr. PEARCE. OK. Mr. Champion. Sorry. Mr. Wilton, thank you
for your testimony, and again we hear lots of people up here and
to hear someone actually take it down to the field level and talk




92

about the people and when you talk about the jobs that have been
outsourced, careers that you are in, I think I share your fears that
we are outsourcing a lot.

Mr. Champion, you have worked all over the world. You have
heard the claims earlier by Mr. Leshy that this country does pretty
bad compared to the scale. I mean we did not get any percentages
but he said there are a lot of countries that do better. Which coun-
tries? You have worked all over the world. Which countries do bet-
ter or are there any countries that do better in environmental stew-
ardship?

Mr. CHAMPION. Well, I am not aware of any countries that do a
better job than the United States with regards to environmental
stewardship, and certainly as you travel around the world one of
the things that does disadvantage us is

Mr. PEARCE. Let me pull the poster up over here. That one from
Russia. I like to do this because I really think it is critical because
we have a lot of people who are critical of industry, and they say
that we do a bad environmental job. This is in Russia where they
have a high government stake. They have a high government take,
and I agree with you that I think the U.S., as bad as it might be
when we complain among ourselves, that this is what we see in the
countries that have high government takes. Thank you, Mr. Chair-
man. I would look for a second round if we get it.

Mr. CosTA. The eye is in the beholder and as was once said a
picture is worth a thousand words. I would suggest that that was
a case where government had no concern about the outcome of the
resource except getting it but either way you slice and dice it, it
is not good. My question to a couple of the folks, Mr. Wilton, the
current testimony was that the overlapping law with the Clean
Water Act and other issues is suffice to cover the job.

There was a scientific study that I will find here if you need the
quote but said that three out of four major mining operations in
the U.S. failed to meet water quality standards according to cur-
rent law and regulations. What do you think the problem is?

Mr. WILTON. I am not an environmental specialist, Mr. Chair-
man. However, I would first raise the question of are these histor-
ical issues that date back to the pre-dating of the Clean Water Act?
Are these issues that deal with the EPA Gold Book standards? I
do not know the answer to your question.

Mr. CosTA. We will submit you the information, and you can re-
spond in written testimony. How does that sound?

Mr. WiLTON. I would be pleased to do that, sir.

Mr. CosTA. Mr. Ellis, you talked and I had asked the question
earlier about net income versus a royalty payment, and then there
was the comment that was made—I am not sure if it was by you
or the gentleman from Kennecott, Mr. Champion—about net smelt-
er versus other royalty types. Could you in more detail give your
thoughts on the pros and cons?

Mr. ELLis. Well, certainly. I mean net smelter as indicated is rel-
atively simple to calculate in the fact that you are looking at what
is the actual cost as you are seeding it into smelter, and what is
the amount of money that is there, whereas the net revenue is
going to adjust for some of the costs that are incurred by the com-
pany bringing that mineral to market. And so you are essentially
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figuring out some of the deductions as you go along for the net in-
come which according to the World Bank study is one where there
is more room for manipulation or where it is much less transparent
to the taxpayer that they are actually getting the money that they
were promised.

Mr. CoSTA. So in essence you would prefer the net smelter?

Mr. ELLIS. Yes, sir.

Mr. Costa. OK. Mr. Horwitt, I appreciated your maps, and you
know for a lot of us you know when it kind of becomes local it
comes home. Yosemite National Park I used to represent and for
all of my colleagues who are within the area we all consider it our
own backyard so to speak, even though it is the trust of the people
of the United States but it is obviously a very special place. The
map that you showed talked about 50 staked claims since January
2003. T must say that I am somewhat surprised or very surprised.
What is the nature of those claims? What kind first?

Mr. HorwiTT. Well, the Bureau of Land Management does not
record generally the type of metal the claims are staked for. Wyo-
ming is the one state that requires claimants to declare the type
of metal they are going after. So you know I can only speculate.
I know that California has historically been a gold mining region,
and the prices of gold are high so they could be for gold. But essen-
tially that information is not included in the Bureau of Land Man-
agement records.

Mr. CosTA. We have seen a lot of increase, as you noted in your
testimony, of those various mining claims. It has increased actually
I believe 80 percent in the last four years. Do you think this is his-
torically—if you have done the research, if you have not just tell
me—a high rate of claims that have been made or is it average or
is it below average in terms of other times within the 20th
Century?

Mr. HORWITT. Certainly the highest rates we have seen in recent
years since the Federal government began charging an annual fee
from claim holders. There were many, many more claims staked
before I believe it was 1993 when the Federal government required
claim holders to pay an annual fee to hold their claims, and at that
point many claims dropped off. So the numbers that we see now
are the highest in many, many years.

Mr. CostAa. OK. My time is expiring here but I want to know
about the notion of foreign companies that are staking many of
these claims. There have been issues of outsourcing jobs abroad. Do
you think there is a distinction when foreign companies come to
the United States and make these claims, and do you think
H.R. 2262 would make any difference?

Mr. HORWITT. The short answer is yes. I think the foreign claim
staking raises two issues. One, it clearly shows with so many for-
eign and multinational companies operating on Federal land that
this is not the 1800s anymore. It is not people going out with picks
and shovels. It is you know sophisticated companies with huge
earthmoving equipment staking these claims, and we need our law
to be updated accordingly.

Also it raises the potential that if a mine were to be established
by a foreign company and that mine were to go bankrupt which is
a fairly common occurrence in the industry, the Federal govern-
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ment would have more difficulty tracking down the assets of that
company if there were a shortfall between what the company put
up and the cleanup costs.

Mr. CosTA. OK. My time has expired. Mr. Heller.

Mr. HELLER. Thank you, Mr. Chairman, and again thanks to the
panelists, everybody that is here. I really appreciate your time and
efforts to get here and personally I want to welcome Mr. Wilton
here from Spring Creek, from my district. I have a couple of ques-
tions. I am kind of listening to this whole process over the last cou-
ple of hours, and though I may disagree I certainly do not want to
make it such that it is challenging anybody.

But we continually hear about record profits. I have heard panel-
ists talk about record profits. Some of us up here have talked about
record profits. I think gold prices right now are trading at about
$686 an ounce right now. I do not know what it was five or six
years ago. It was half that much.

I think at that time, if I recall visiting eastern Nevada, very little
research and development going on at that time because they could
not afford it because of the price of gold at that time. Would it be
fair to say, Mr. Wilton, that the economy of Spring Creek, Nevada,
the economy has a lot to do with the price of gold?

Mr. WILTON. Yes, sir. That is as true a statement as you will be
able to make about that today.

Mr. HELLER. You know unlike oil and gas where they have a gov-
erning body that sets prices, we do not set gold prices worldwide.
I think there is quite the difference between trying to compare
those two resources. Let us move just quickly to environmentally
sensitive. I have heard too many panelists talk about whether or
not the industry here beats some of these environmental respon-
sibilities, and going through a short list these are the following
Acts that they have to follow, and this is just a partial list.

Hardrock mines must comply with the National Historic Preser-
vation Act, the Air Quality Act, National Environmental Policy Act,
Clean Air Act, Federal Water Pollution Control Act, Clean Water
Act, Endangered Species Act, Federal Land Policy and Manage-
ment Act, Resource Conservation Act, the Toxic Substance Control
Act, the Clean Water Act Amendments of 1977, Archeological Re-
source Protection Act. I mean we can go on and on. Super fund
Amendments Reauthorization Act. Clean Air Act Amendments of
1990.

I want to hear it again, Mr. Champion. Is there any other coun-
try that does a better job environmentally as this industry here in
America?

Mr. CHAMPION. None that I am aware of, sir.

Mr. HELLER. Let us move to economic return. A prior panelist
said that mining law has no direct financial return to the public.
The senator, good Senator Craig from Idaho, mentioned that the
average salary for a member employed in the industry was
$42,000. I think that was a few years ago because I think in
Nevada it is around $60,000.

As I mentioned in my opening statement, they pay income taxes.
I think that has a financial return to the public. They do shop at
local stores. They eat at local restaurants. I think that in itself also
has direct financial return to the public. I think these wages are
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critical to many as we mentioned earlier, to the local economies
here in Nevada.

They also pay net proceeds to the State of Nevada. They are
taxed in Nevada. So it just raises the question if there is any eco-
nomic benefit mining has. If there is any financial return. I have
to disagree with the comments of previous panelists.

Finally, estimated acreage. It was said by one of the panelists—
I think it is the free gold guy sitting over here—that there is a
compiled chart showing the number of mining claims in my state
with the estimated acreage. My district I think was on the top of
that list with over three million acres of mining claims, and that
does seem like a lot of lands, and I think actually it was Mr. Dean.
I think you were mentioning that.

However, I do not know if that is real accurate. If you do the
math, you break it down, that is 5,736 square miles, three million
acres. My district is 110,000 square miles. I would think that
100,000 square miles is enough space for wildlife habitat to flour-
ish. As a hunter and fisherman myself, I would mention that those
that apply for hunting licenses in the State of Nevada we get three
times as many applicants as we actually have tags. I do not think
anybody is complaining about the 100,000 square miles not being
enough space for wildlife habitat. So is there anything that I have
said that is inaccurate, Mr. Champion, at this point?

Mr. CHAMPION. Not that I am aware of, sir.

Mr. HELLER. Anybody else on the panel? Thank you. I will yield.

Mr. CosTA. Thank you. The gentleman from New Mexico and I
have made a Solomon-like decision, and that is that we are going
to share this last round of five minutes. I am going to take 2 min-
utes and 30 seconds, and the balance, and then we will bring the
hearing to a close. As I said, we are going to have a follow-up hear-
ing in Nevada at Elko during the week of August 21, and we will
obviously continue the discussion. We are looking at the past hear-
ings and the oversight, but we do have a busy schedule on the
Floor with appropriations measures and also the Reauthorization
of the 2007 Farm Bill. So we do have a lot of items on our plate
today and tomorrow and the rest of this month.

So let me begin. Mr. Marchand, we have not intended to neglect
you. You talked about the challenges facing the Confederated
Tribes of Colville Reservation in trying to assert your rights on the
crown jewel proposal. How would you suggest that the Tribe would
benefit from the land managers to balance the mining with land
uses if in fact this proposed legislation were to become law?

Mr. MARCHAND. We have a lot of experience with other develop-
ments such as hydropower and we have worked out mitigation of
things on the river system, and I think similar things could be ap-
plied to mining, and I think mining is probably you know a reality
but we just would like to see it be more responsible and give some
consideration to our interests and issues for our Tribe.

Mr. CostA. All right. But is this on sovereign land? I am not fa-
miliar with the actual site and proposal.

Mr. MARCHAND. It is

Mr. CosTA. It is adjacent to sovereign land?

Mr. MARCHAND. It is debatable. We have reserved rights to hunt
and fish affirmed by the Supreme Court on these lands.
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Mr. CosTa. All right. OK.

Mr. MARCHAND. We will buy it back for a dollar an acre if you
want to give it back to us.

Mr. CosTA. All right. We will take that under consideration. Mr.
Horwitt, you identified hundreds of claims that have been within
five miles of national parks beyond Yosemite. What do you think
land managers can do to address these claims?

Mr. HORWITT. I think they are in a difficult situation. There are
several options that are not that great. One, they could buy out the
claims but that tends to be very expensive.

Mr. COSTA. Very expensive.

Mr. HORWITT. I mentioned that happened at Yellowstone, and it
was $65 million.

Mr. CosrTA. Right.

Mr. HORWITT. Also they could challenge the validity of these
claims. That also tends to be expensive and time-consuming. There
is a case in Oregon right now that has gone on for several years,
and it is still not over. Or they can you know operate in the current
system which has proven to be inadequate to address the impacts
of mining.

Mr. COSTA. Thank you very much. My time has expired. The gen-
tleman from New Mexico. Holly, he has 2 minutes and 30 seconds.

Mr. PEARCE. I thank the gentleman for that, and I would—just
not to be contentious—but I would lobby on behalf of not cutting
the baby in half. I would lobby for the full five minutes. So the Sol-
omon deal you were talking about. Mr. Dean, again the same ques-
tion I had for Mr. Horwitt. Do you feel like there is too much activ-
ity, too much mining activity on public lands—too much mining ac-
tivity on Federal lands? You are talking constantly and your letters
say that we like the open spaces.

Mr. DEAN. I do not recall saying that.

Mr. PEARCE. OK. So you do not have an objection to mining oc-
curring? OK. Real fine. Mr. Champion, the law itself, up or down,
do you believe that this would facilitate more jobs or fewer jobs in
the country?

Mr. CHAMPION. As written, it would result in fewer jobs.

Mr. PEARCE. Fewer jobs and a healthier or weaker industry?

Mr. CHAMPION. Significantly weaker industry.

Mr. PEARCE. Mr. Wilton, you have been in the industry almost
all your life. The bill in front of us is 2262. Is it going to improve
the industry? Is it going to make the jobs of the people you know
on a first name basis stronger or weaker?

Mr. WILTON. It will make it weaker, Congressman.

Mr. PEARCE. Mr. Ellis?

Mr. WILTON. It will make the industry weaker. It will make jobs
go away.

Mr. PEARCE. And the royalty provision itself is a key concern to
both of you? Yes or no?

Mr. WILTON. Yes.

Mr. PEARCE. Yes. Mr. Ellis, these are guys who live in the indus-
try. This does not concern you? In other words, does not worry you
that you are hearing from the people who make the jobs that it is
going to make the industry weaker is not a big concern to you?
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Mr. EvLIS. Sir, I am certain that it is going to have some effect
on the industry. I mean they have not had to pay a royalty for the
135 years of existence but that does not mean that industries can-
not grow stronger and modify and adapt in these different situa-
tions, and so I mean to me this is something that taxpayers have
been left out of the loop for awhile, where they have not been get-
ting any return from the gold as we were talking about before, and
so certainly I think that this is a legitimate step forward on behalf
of taxpayers, and that the mining industry will adapt and go for-
ward, and I mean that happens to companies and industries across
this country.

Mr. PEARCE. I would refine that all down to be you do not see
a concern if they report that companies would be weaker that you
in fact believe that by some method they will just simply get
stronger, and I would appreciate that observation. Thank you, Mr.
Chairman. I appreciate it. We have a few questions to submit in
writing.

Mr. CosTA. Very good. And I want to thank you, and I want to
thank all of the members of the Subcommittee for your participa-
tion this morning. I want to thank the witnesses.

Mr. PEARCE. I have a couple of UC requests I forgot to do. One
of the local county commissions has submitted a resolution, and
then also the Uranium Producers of America have a document they
would like submitted.

Mr. CosTA. OK. Yes. And we really did not get a chance. I am
very interested in how uranium is treated on this issue, and I sus-
pect we will get more into that detail at the subsequent hearing.
But again I want to thank you, and I want to thank the members
of the Subcommittee, and those witnesses who were patient and
testified and who answered the questions to the best of their abil-
ity, and we will look forward to continuing this dialogue.

I know the Chairman is very interested, as he said in his open-
ing statement, on taking input from everyone. So at this time this
concludes the Subcommittee hearing on Energy and Mineral Re-
sources dealing with the Hardrock Mining and Reclamation Act of
2007. This committee is adjourned.

[Whereupon, at 12:55 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]
[The prepared statement of Mrs. McMorris Rodgers follows:]

Statement of The Honorable Cathy McMorris Rodgers, a Representative in
Congress from the State of Washington

The 1849 California Gold Rush found Okanogan County and the Methow Valley
in the middle of a chain of prospectors that stretched from California to Alaska.
From 1896 until the great depression, gold business boomed in the towns of Ruby,
Conconully, Barron, and Loomis. Today there are some tailings and a few old build-
ings that survive. Thousands of claims remain from Pateros to Hart’s Pass, but al-
most none are being worked, yet it was gold that helped bring some of the first peo-
ple to Northeastern Washington.

Today the mining industry in Washington state is vital to our economy. The com-
bined direct and indirect economic impact was $2.5 billion dollars in 2005. Across
the United States, hardrock mining employs or supports 170,000 high paying jobs
and has an output valued at more than $40 billion.

The United States is one of the world’s largest producers and consumers of min-
erals and metals. We use them in our everyday life—they are essential to our eco-
nomic and national security. However, I am concerned that we are becoming in-
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creasingly dependent upon foreign countries to provide critical minerals that are
needed to make Boeing airplanes, superconductors, or military equipment. In fact,
according to the U.S. Geological Survey, reliance on mineral imports has nearly dou-
bled in the past decade. And it may not even be necessary. The United States pos-
sesses vast undeveloped minerals that far exceed many of our industrial competi-
tors. For example, according to the National Mining Association, the U.S. possesses
550 million tons in identified and undiscovered reserves of copper. Yet, the U.S. pro-
duces only half the copper it consumers despite the fact that the price of copper is
at record levels. And with the demand for hybrid cars increasing, the need for cop-
per will continue since hybrid cars use four times the amount of copper of a conven-
tional car.

One reason for declining development of mineral resources in this country is an
increasingly burdensome regulatory structure. There are more than 15 federal envi-
ronmental laws that apply to any major mining project. Yet this bill contains addi-
tional environmental requirements that are duplicative and sometimes conflict with
existing state and federal environmental law. In 2005, I was appointed to chair a
task force on updating and strengthening the National Environmental Policy Act
(NEPA). NEPA was hailed as visionary when it was signed into law in 1970, yet
has since become a process that is too often used to delay, if not halt projects, and
has produced unintended consequences.

I can’t say I ran for Congress on a platform to update and improve NEPA. How-
ever, whether it is important transportation and public works projects, oil and gas
development, healthy forests, mining, grazing or any other federal project, NEPA is
required and oftentimes the tool to delay or to shutdown projects.

Battle Mountain’s Crown Jewel project is located in Okanogan County. It has un-
dergone an excruciating seven year permitting process, received more than 53 state
and federal permits, and was issued a favorable Record of Decision (ROD) in Janu-
ary 1997. The project has withstood administrative challenges to every permit and
the ROD as well as several legal challenges. In December 1998, a federal district
court upheld the EIS and ROD. After spending more than $85 million on the
project, Battle Mountain Gold was on the verge of receiving its operating permit
when it was taken hostage by the Department of the Interior and its Solicitor, who
has attempted to change 127 years of law with the stroke of his bureaucratic pen.
Fortunately, through the efforts of Senator Gorton, Representatives Nethercutt and
Hastingi,f{s, and many others, Congress rightfully intervened and set the project back
on track.

This is one of many examples that point to the need to reform the NEPA process
to provide firm time guidelines and deadlines, to provide sideboards and bring ac-
countability to the process, and to require the losing party to pay all costs and attor-
ney fees if they challenge agency decisions in court. Without these reforms, the min-
ing industry will continue to seek opportunities outside the U.S.

This is simply unacceptable. We live in a resource rich country and we should not
be strangling ourselves economically by not utilizing the resources we have been
given or by putting them off limits. We need to work together to support common
sense solutions to establish and maintain regulatory certainty and predictability for
‘(clh(le mining industry and reduce excessive, duplicative and expensive permitting

elays.

[The statement submitted for the record by the Uranium
Producers of America follows:]

Statement submitted for the record by the Uranium Producers of America

The Uranium Producers of America (“UPA”) was founded in 1985 to promote the
viability of the domestic uranium industry. Current members include Energy Metals
Corp., Power Tech Uranium Corp., UR-Energy USA, Inc., Uranium Energy Corp,
UREX Energy Corp., Denison Mines Corp., Laramide Resources Ltd., Mestena Ura-
nium LLC, Power Resources, Inc., Strathmore Minerals Corp., Uranium Resources
Inc., Neutron Energy, Inc., Western Uranium Corp., and U.S. Energy Corp. UPA
member companies are actively pursuing exploration, development and production
of domestic uranium resources in Wyoming, Colorado, Texas, South Dakota, Ari-
zona, Nebraska, Nevada, Utah and New Mexico. We appreciate the opportunity to
provide a statement concerning H.R. 2262. The UPA strongly urges that any
changes to the existing Mining Act be made only after careful consideration of the
devastating impacts such changes could have on our nation’s ability to become more
energy independent. UPA’s position is that domestic uranium production is vital to
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the national security and energy independence of the United States and will, once
again, play a key and sustaining role in the front end of the nuclear fuel cycle.

Today in America, and indeed worldwide, there is truly a nuclear power renais-
sance. And this renaissance requires as its foundation the essential fuel—uranium.
Policymakers are recognizing the vital role that nuclear energy must play to meet
our nation’s electricity demands in an inexpensive, clean manner. UPA believes the
following facts must be considered as the United States embraces the role that ura-
nium must play to ensure our country’s secure energy future:

e The country needs an energy independence policy that includes nuclear power
as a centerpiece of implementation. Legislation such as H.R. 2262 is counter-
productive to that goal;

e 70% of the American public is in support of nuclear energy! essentially because
of their concern over rising gasoline and natural gas prices and the growing
concern over CO, gases and global warming. Legislation such as H.R. 2262 is
not at all responsive to these public concerns;

e 20% of America’s electricity is currently generated by clean nuclear power, and
this amount must grow in order for us to reach energy independence. H.R. 2262
will stifle this growth;

e In order to even simply maintain the current 20% level of America’s baseload
electricity generation that comes from nuclear power, more uranium must be
produced, both domestically and worldwide, and H.R. 2262 will certainly un-
duly impede such production in America;

e Some of the most ardent environmentalists, such as Patrick Moore, Norris
McDonald and James Lovelock, urge that nuclear energy is the most efficient
means of addressing their greenhouse gas concerns because nuclear energy pro-
duction is free.

The United States currently derives 20% of its electricity from nuclear power. In
order to generate this electricity, domestic nuclear utilities consume approximately
56 million pounds of uranium in the 104 commercial reactors that they operate. In
order to break our nation’s addiction on foreign oil and substantially reduce green-
house gas emissions, nuclear power generation must play an increasingly larger role
in generating base-load electricity in our country. Since worldwide demand for ura-
nium is rapidly increasing and has far outstripped supply for many years, it is im-
perative that the rebounding domestic uranium mining industry discover and
produce new sources of uranium from within the United States. Much of the re-
sources that have been discovered in the past and that will be found and mined in
the future are on U.S. public lands. The Department of Energy recently noted in
its Environmental Assessment to open DOE controlled lands for uranium leasing,
that expansion of its leasing program in Colorado would be supportive of the goals
of the Energy Policy Act of 2005. (Public Law 109-58). The Act emphasizes the rees-
tablishment of nuclear power as a major source of energy.

Our nation’s energy demands must be fulfilled to keep our economy growing. On
May 8, 2006, the House Committee on Government Reform produced findings on a
committee study on securing America’s energy future. Finding 8 from this report
stated “[nJuclear energy must become the primary generator of baseload electricity,
thereby relieving the pressure on natural gas prices and dramatically improving at-
mospheric conditions.”? This finding is based on the fact that electricity generated
from nuclear power is inexpensive and clean.

In order to grow the nuclear power industry in the United States, as it is growing
in the rest of the world, we must provide for a significant portion of the basic fuel
for our reactors to come from within our borders. The uranium resources are avail-
able. At today’s prices, domestic uranium producers can compete with foreign pro-
ducers to supply a meaningful portion of domestic nuclear utilities needs. At this
time, government policy makers should be doing everything reasonably possible to
encourage new production, not put up barriers to this production. Foreign nations
such as Kazakhstan and Russia are spending millions to encourage the production
of nuclear fuel. In the United States, private industry and investment will fund the
effort to reestablish domestic uranium production. However, until mines can be per-
mitted and new processing plants licensed and constructed, it is critical that addi-
tional impediments to this industry be minimized. H.R. 2262 contains such impedi-
ments.

Dating back to the early days of the Atomic Energy Commission, the Federal Gov-
ernment has played a leading role in the development of the domestic uranium pro-

1 Nuclear Energy Institute Survey 2005.

2Seeking America’s Energy Future, Majority Staff Report to Comm. on Government Reform,
Chairman Tom Davis, and Subcommittee on Energy and Resources, Chairman Barrell E. Issa,
Comm. on Government Reform, U.S. House of Rep., May 2006.
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ducing industry. The Federal Government partnered with private companies to cre-
ate this industry. Unfortunately, the Federal Government also played a leading role
in the demise of the industry. Early enrichment contract practices and liquidation
of massive quantities of government uranium stockpiles created circumstances in
which the market price of uranium had little to do with the cost of producing ura-
nium. The result was to decimate the domestic uranium production industry over
a period spanning a quarter of a century. We are deeply concerned that H.R. 2262
will turn back the clock on the uranium industry and thwart its success just as it
recovers from over twenty-five years of critical struggles.

An industry which in the 1970’s provided over 18,000 jobs and operated over 300
mines and 26 mills in the U.S., had shrunk by 2001 to less than 400 jobs, three
mines and only one operating mill. Further, 44 million pounds of uranium was pro-
duced annually from mines in the U.S. the 1970’s, and only about 5 million pounds
will be produced in 2007. This level of production meets less than 10% of the current
demands on our country’s nuclear power industry. With today’s great geopolitical
uncertainty, production of such a small fraction of U.S. nuclear utility demand from
domestic sources should become a matter of significant concern. The UPA urges
Congress to spur increased production and not place impediments on the domestic
uranium production industry that will prevent it from providing domestic fuel sup-
ply to what Congress has urged to become a growing U.S. nuclear power fleet.

Much of our annual domestic uranium resources currently come from fast-deplet-
ing inventories that U.S. utilities purchased in past decades or from uranium im-
ported from foreign sources. The majority of the fuel for domestic reactors currently
comes from blended down uranium from Russia’s nuclear arsenal. This program
ends in 2013. However, renewed interest in nuclear power, coupled with the recogni-
tion that there is simply not enough existing uranium production to meet reactor
requirements has created a demand for new domestic uranium production, and UPA
is poised to meet a substantial portion of this demand. This critical contribution of
fuel from within our national borders is a vital component of national energy
security.

The Energy Information Administration and the International Atomic Energy
Agency have projected that there will be a significant difference between known
supply and demand for uranium worldwide for at least the next ten years. The gap
between 2007’s worldwide production of about 106 million pounds and current
worldwide demand of an estimated 185 million pounds is not likely to shrink. In-
deed, it is likely to grow and rapidly. The number of new reactors currently planned
or under construction is estimated at over 140, adding nearly one-third to the cur-
rent total of 440 reactors worldwide. In the near future, current and newly con-
structed reactors will require 275 million pounds of uranium annually. Uranium
prodhlction must grow both domestically and worldwide to meet the increased de-
mand.

Even assuming the current “best case scenario” for anticipated production, the
worldwide market (and by extension the U.S. market) will still be “short” 100 mil-
lion pounds over the next decade. New production could fill a significant portion of
this gap, perhaps as much as 20% of total western and U.S. demand.

New exploration and production, however, is already subject to many barriers,
such as increased prices for equipment, the cost of chemicals, fuel and labor, and
a shortage of drill rigs, as the oil and gas industry is keeping these rigs and their
crews busy around the clock as that vital industry works to do its part to provide
U.S. energy security. Regulatory standards are much more stringent than in the
past, and several of the western states have enacted mining laws that provide for
closure plans and bonding that will assure operations that will protect workers, the
public and the environment. This fact was recently recognized by the Department
of Energy Environment Assessment for uranium leases. DOE found that concerns
about past uranium production practices were not relevant to future mining because
current regulations and standards would adequately protect workers, the public and
the environment.3 New technologies and a modern understanding of the impacts as-
sociated with uranium production are in place to assure that permitted and licensed
operations will benefit the communities in which they operate.

Today, as prices of uranium rebound in response to this supply gap, they still re-
main below the inflation-adjusted prices of the 1970’s. Still, a renaissance of the do-
mestic production industry has begun. Today’s higher prices have enabled new com-
panies to enter into exploration and will, in turn, stimulate competition as they
work to provide U.S. utilities with greater variety of secure domestic supply for
their nuclear fuel. Previous exploration in New Mexico alone has been established

3Finding of No Significant Impact for the Uranium Leasing Program, U.S. Department of En-
ergy, Office of Legacy Management, July 2007.
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by geologists at over 600 million pounds of unmined uranium resources, much of
this on public lands, and it is certain that future exploration and mining will ex-
pand on this number.# The resources in other public lands states are significant,
and these resources can be produced in an environmentally responsible manner fol-
lowing today’s existing standards and regulations for mining. Extremely conserv-
ative estimates by the Energy Information Administration (2004 show uranium re-
sources by state based on $50 per pound prices to be:

Wyoming 363 million 1bs.
New Mexico 341 million 1bs.
Arizona, Colorado, Utah 123 million lbs.
Nebraska, South Dakota 40 million Ibs.
Texas 23 million lbs.

UPA believes EIA estimates will be greatly exceeded as exploration and develop-
ment proceeds.

The renewed exploration of uranium has energized rural communities in the west-
ern United States. These former mining communities are welcoming the domestic
uranium mining as they anticipate many high-wage jobs and significant economic
development investments in their towns and counties, as well as increased tax reve-
nues to support infrastructure, educational and social needs.

Uranium also fills an important role in the reduction of greenhouse gases that
cannot be replicated by base-load power generation. The 104 U.S. nuclear power
plants produce no CO; emissions, nor do they produce emissions of other greenhouse
gases. Nuclear energy is the only large-scale and cost-effective energy source that
can reduce greenhouse gas emissions, while continuing to satisfy the growing de-
mand for reliable base-load generated electricity in the U.S. Many in the environ-
mental community have embraced nuclear power as the only source of electricity to
meet our growing energy demands while diminishing the greenhouse effect. To in-
crease the number of nuclear power plants, we must increase the fuel to power
these reactors. Domestic sources, many of which are known from past exploration
?n %)ublic lands, are plentiful and can be exploited to produce much of the necessary
uel.

H.R. 2262, if enacted in its present form, presents formidable regulatory hurdles
to the uranium industry. For example, the legislation as proposed would limit per-
mits for a maximum of ten years. Thus, a producing operation that met permit re-
quirements would face the uncertainties of renewal if it had the capacity to produce
beyond ten years. This barrier would dramatically decrease investment in explo-
ration and mining. Operators would have great difficulty in obtaining project financ-
ing when the longevity of the permit is subject to the vagaries of subjective renewal.
This provision would stifle mining industry investments in public lands for many
commodity sectors, not just uranium.

Ironically, H.R. 2262, as drafted, would actually foster uranium production in
other countries. For instance, the proposed 8% royalty alone would certainly render
millions of pounds of otherwise recoverable lower grade uranium deposits in the
U.S. to be uneconomic and, therefore, unmineable and would likely prevent many
mines from ever opening.

On July 10, 2007, the lead story in The Financial Times of London was the latest
report from the International Energy Agency. The article quoted the IEA reported
as saying, “Oil looks extremely tight in five years’ time,” and noted “the prospects
of even tighter natural gas markets at the turn of the decade.” Uranium faces simi-
lar, perhaps much tighter, supply issues. As these resource supplies tighten, Amer-
ica must endeavor to expand its resource base.

It is ironic that today’s hearing on H.R. 2262 is being held only eight days fol-
lowing Federal Reserve Board Chairman Ben Bernanke’s testimony before the
House Banking Committee. On July 18 Chairman Bernanke stated that today’s high
energy and commodity prices, plus a “bloated trade deficit,” present one of the great-
est risks to the U.S. economy. H.R. 2262 represents legislation that will make do-
mestically produced energy and commodities even more costly, or even not available,
and the unnecessary importation of needed uranium to fuel America’s nuclear power
industry will only add further to the trade deficit.

Commodity prices and supply are being driven by emerging Asian markets. China
has tied up major uranium supplies in Australia to meet its expanding nuclear gen-
eration requirements. Forward thinking energy policy in the United States demands

4 See McLemore and Chenoweth, Uranium Resources in the San Juan Basin, New Mexico,
New Mexico Geologic Society, 2003.
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that we recreate the extensive uranium production capacity our country once en-
joyed as a result of the Atomic Energy Commission’s Uranium Procurement Pro-
gram in the 1950’s and 1960’s. The use of public lands to assist in making America
less dependent on foreign uranium should be encouraged, not hamstrung, as would
be the case if Mining Act reform is adopted without fully considering the con-
sequences of ill-conceived legislation. Today’s domestic uranium industry stands
ready, willing and capable to help America achieve its goal of energy independence
and national energy security. The industry cannot do so if H.R. 2262 is enacted.

The domestic uranium industry has located claims on public lands, because sig-
nificant uranium deposits are located there. The domestic industry is also securing
rights to private and state lands across the West as well, because these lands have
uranium potential also. The extent of uranium reserves in the America West may
be staggering, but its full extent may never be known without the freedom to ex-
plore and then mine these lands.

[The Washington Times article submitted for the record by Mr.
Pearce follows:]

“China powering world economy”
[Published in the Washington Times on July 26, 2007]

By Patrice Hill—China, this year for the first time, has dislodged the United
States from its long reign as the main engine of global economic growth, with its
more than 11 percent growth eclipsing sputtering U.S. growth of about 2 percent,
according to the International Monetary Fund’s 2007 projections released yesterday.

China’s growth, which has been fueled by booming domestic building and commer-
cial development, as well as soaring exports, has accelerated even as U.S. growth
dropped to 0.7 percent in the first quarter under the weight of a profound housing
recession. China is expected to drive a hearty 5.2 percent expansion of the global
economy this year, the IMF said.

The United States, with one-quarter of the world’s economy and the richest con-
sumer markets in the world, has dominated global growth for decades. But China’s
emergence has been foreshadowed for years by its pull on world commodity markets,
where it has driven up the price of raw materials to record levels, from oil to copper,
in its race to build and export goods around the world.

“This year for the very first time—with its very strong growth expected, and with
the growth slowdown in the United States—China will be contributing the largest
part to the increase in the global growth measured at market exchange rates,” said
Charles Collyns, the IMF’s deputy director of research.

China will provide one-quarter of the annual growth rate of the world economy,
and, Mr. Collyns said, “if you add together Russia and India as well, you get over
half of global growth coming from the emerging-market countries.”

Although the IMF expects U.S. growth to rise back above 3 percent in the second
quarter, it predicts that spreading housing and credit problems will push it back
into the 2 percent range by year’s end. In a reversal from previous years, economists
expect exports to fast-growing global markets to be an important contributor to U.S.
growth this year while consumer spending on imports fades, a trend that promises
to help tame the nation’s huge trade deficits with China and other countries.

China’s seemingly insatiable appetite for raw materials with its huge footprint in
world export markets has given it the key role of locomotive for other economies as
diverse and far away as New Zealand and Saudi Arabia. The spigot of revenues that
resource-rich countries such as Russia have earned, in turn, has fueled booming do-
mestic markets for building and consumption.

Better growth in Europe and Japan also is contributing to a healthy world econ-
omy this year. Many economists attribute the improvement there as well as in
emerging countries such as Russia and Brazil to the successful adoption of U.S.-
style economic policies—among them, lower taxes, less-regulated labor markets and
stable monetary regimes. China also is benefiting from the imposition of economic
reforms through its entry into the World Trade Organization.

“This is a good global economy. It’s remarkable,” said John Taylor, a scholar at
Stanford University’s Hoover Institution and former Treasury official. “In the 1990s,
there was one global crisis after another, but we haven’t seen one since 2002.”

The adoption of stable, low-inflation monetary policies in Brazil, Mexico, South Af-
rica and Turkey and the enactment of low, flat taxes in Russia and some Eastern
European countries during the 1990s are paying major dividends with strong
growth that is helping to pull the U.S. out of an economic slumber, he said.
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After years of preaching by the U.S. and IMF about the benefits of good economic
policies, “countries are following better policies all over the world,” he said, resulting
in lower inflation and interest rates and healthy growth.

Most impressive is the way soundly managed Latin American economies such as
Brazil, Mexico and Chile have resisted calls from Venezuelan President Hugo Cha-
vez for a return to the popular socialist policies that held back Latin growth and
spurred hyperinflation in previous eras, he said.

“I don’t see any enthusiasm for him from other Latin American countries,” other
than a few small economies like Bolivia, he said, despite the oil subsidies that Mr.
Chavez has been lavishing on the region in an effort to gain allies.

“The change you're seeing began in the U.S. during the 1980s and spread to other
countries in the 1990s,” he said. “We have more balanced growth, and globalization
is causing more interconnectedness. It spreads the riches around.”

While China has adopted some economic and financial reforms, it has resisted
calls from the IMF and U.S. for reforming its fixed-currency regime, which econo-
mists think is keeping the yuan artificially low against the dollar. The result has
been unprecedented U.S. trade deficits. Mr. Collyns said the exchange-rate distor-
tion also has had the effect of making China’s economy appear smaller than it really
is, masking the influence that the Asian giant has been exerting on the world econ-
omy for years.

With better economic regimes in place, countries like China and India, with popu-
lations of more than 1 billion apiece, have the potential for explosive growth that
can quickly outstrip the U.S., with its 300 million population.

Even though large parts of China’s economy remain poor and underdeveloped, it
is on course to exceed the overall size of the U.S. economy within a few years, and
the emergence of rapidly growing middle classes in countries such as India and Rus-
sia put them not far behind.

The baton of global consumption is being passed from the developed nations in
general, and the United States in particular, to the developing nations,” said Joseph
P. Quinlan, chief investment strategist at Bank of America.

“Consumption is no longer the domain of the U.S. Going to the mall on Saturday
thernoon is just as popular in Bangkok and Sao Paulo as it is in Boston and San

ntonio.”
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[A resolution submitted for the record by Cibola County,
New Mexico, follows:]

(hele Gonty Gomomisolon Cibola County

Etwmer Ghavey, Chatiman 515 West High Strest

Bonwts (lokos, 1 Yeea- Phase Grants, New Mexleo 87020

Jams Ditts, &% Vice- Pharn Phone (505) 287-9431 - Fax (505) 205-5434

Htonis Gallegos, Wonder
Exuward . Wickast, Wemler

RESOLUTION 07-21

SUPPORT OF FEDERAT, MINING
LAW OF 1872

Supporting the Mining Law of 1872, its contributions to employment and the
economic development of the rural American West and its encouragement of the
exploration and mining of uranium for U.S. energy and security needs.

WHEREAS, Cibola County, New Mexico, has been blessed with a bountiful endowment of
uranium resources, a critical natlonal resource that has helped in the peast, and will in the future,
to reduce U.S. dependence on foreign oil 2nd alleviate the energy crisis; and

WHEREAS, Cibola County is proud to be the home of the Urantum Capita] of the World; and

WHEREAS, certaln of these uranium resources located in Cibola County will provide » secure

domestic source of energy for the U.S. in the future and are on public Jands subject to the Mining
Law of 1872; and

WHEREAS, attompts by Congress to amend this law will add yet another unnecessary level of
uncertainty to the domestle uranjum industry’s efforts to re-establish & strong domestic energy
production base that is critical to our national energy supply and security; and

WHEREAS, Cibola County’s uraniam resources will provide & cost effective and efficient

slternative source of emergy without stmospheric emissions or greenhouse gases from carbon-
based forms of power generation; and

WHEREAS, the mining and milling of wranium in Cibola and neighboring Countles will be
conducted according to modern standards and regulations that are protective of the health of
uranhum workers, the public and the environment;

WHEREAS, the renaissance of the uranium mining and milling industry in Cibola County is
already beginning to re-establish a significant tax base, providing local employees and contractors
with high-wage jobs and important benefits leading to an enhanced quality of life for the region’s

residents, and will provide much needed economic stimulus to the Connty as it confinues to grow;
and

'WHEREAS, nuclear energy is one of the most economical energy sources and provides 20% of
U.S. electricity needs; and

WHEREAS, it is essential, in this time of global uncertainty and an increasing reliance on
unreliable foreign sources of energy and other strategic minerals and goods, that the U.S, do all it
can to enh d tic encrgy production and not inhibit this production; and

WHEREAS, the Mining Law of 1872, as amended, has served the U.S, well and has been
substantially enhanced over many years through many other Acts of Congress to ensure that a
wide range of envir tal protection measures are carticd out by the mining industry and that
a fair economlc return be made to federal, state and local governments in the form of tax
revenues; and

WHEREAS, H.R. 2262, if enacted in its present form, would create drastic barriers to the
investment in the exploration and development of urantum in Cibola County; and
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WHEREAS, it is the desire of the Cibola County Board of Commissioners to go on record in

support of the d tic uraniom mining and milling industry and the Mining Law of 1872 and its
current enforcement on U.S. public lands; and

NOW, THEREFORE, BE IT RESOLVED, that the Cibola County Board of Commissioners urges
Congress to support America’s domestic uranium industry and its important role in providing
critical energy resources from our nation’s public lands, to enforce the Mining Law of 1872 in its

current form and that any modificatlons be carefully considered so they do not hinder the future
production of uranium on public lands.

PASSED, ADOPTED AND APPROVED, at a duly called meeting of the Cibola County Board of
Commissioners in Grants, New Mexico, this & b day of , 2007,

CIB OFCOMMISSIONERS

‘Elmer Chavez, Chairman

ATTEST:

E;een M. Martinez -

Cibola County Clerk
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