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VOTER REGISTRATION AND LIST
MAINTENANCE (CONTINUED)

FRIDAY, NOVEMBER 16, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ELECTIONS,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The subcommittee met, pursuant to call, at 10 a.m., in room
1310, Longworth House Office Building, Hon. Zoe Lofgren (chair-
woman of the subcommittee) Presiding.

Present: Representatives Lofgren and McCarthy.

Staff Present: Liz Birnbaum, Staff Director; Thomas Hicks, Sen-
ior Election Counsel; Matt Pinkus, Professional Staff/Parliamen-
tarian; Kyle Anderson, Press Director; Kristin McCowan, Chief
Legislative Clerk; Daniel Favarulo, Staff Assistant, Elections; Mat-
thew DeFreitas, Staff Assistant; Gineen Beach, Minority Election
Counsel; Roman Buhler, Minority Election Counsel; Bryan T. Dor-
sey, Minority Professional Staff; and Salley Collins, Minority Press
Secretary.

Ms. LOFGREN. The subcommittee will come to order.

This is the continuation of the Voter Registration and List Main-
tenance hearing. We have two panels today, and I will begin by
asking the first panel to come forward—Mr. Leiendecker, Mr.
O’Neal, Mr. Bell, Ms. Mitchell—and I will introduce them.

Mr. Leiendecker is the Republican director of the St. Louis Board
of Election Commissioners. The Board is responsible for the plan-
ning and the administration of elections within the jurisdiction of
the city of St. Louis, Missouri. It is also responsible for the voter
registration records of more than 200,000 citizens registered to vote
in the city of St. Louis and the processing of all petitions within
the jurisdiction. Prior to joining the St. Louis City Board of Elec-
tions, Mr. Leiendecker was the chief of staff for Missouri State Sen-
ator Bill Alter. He also served as the special election investigator
for former Secretary of State Matt Blunt, now the Governor of Mis-
souri.

Edward O’Neal is with us. Mr. O’Neal previously served as both
the chair and the vice chair of the Norfolk Electoral Board. We look
forward to his testimony and his experiences in administering elec-
tions in Virginia.

Mr. Bell, Charles Bell, is a partner at Bell, McAndrews &
Hiltachk, LLP, where he practices both political and election law.
Mr. Bell also serves as general counsel to the California Republican
Party. He was the first vice president of the Republican National
Lawyers Association and vice chairman of the Federalist Society
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Free Speech and Election Law Practice Group. Prior to his private
practice work, Mr. Bell served as a consultant to the American Bar
Association’s Committee on Election Laws, was an advisor to the
California Election Law Recodification Project and was counsel in
the Office of General Counsel at the Federal Communications Com-
mission.

Finally, we have with us Ms. Cleta Mitchell, who is a partner in
Foley and Lardner’s Washington, D.C., office, and she is a member
of the firm’s public affairs practice. Ms. Mitchell advises corpora-
tions, nonprofit organizations, candidates, campaigns and individ-
uals on State and Federal election campaign finance law and com-
pliance issues related to lobbying, ethics and financial disclosure.
Prior to her work at Foley and Lardner, Ms. Mitchell served as a
member of the Oklahoma House of Representatives for 8 years, as
well as practiced litigation in administrative law in Oklahoma City.

Your full written statements will be made part of the record of
this hearing. At this time, we would ask each of you to deliver tes-
timony in 5 minutes’ time, summarizing your written testimony.

That little machine on the table will tell you how the time is
being managed. When the yellow light goes on, it means that 4
minutes have been taken. When the red light goes on, it means
your time is up, and we would ask, at that point, if you could sum-
marize so that we can hear from all of the witnesses.

With that, we would like to hear from you first, Mr. Leiendecker,
and we will go right down the row.

STATEMENTS OF MR. SCOTT LEIENDECKER, REPUBLICAN DI-
RECTOR OF ELECTIONS, ST. LOUIS BOARD OF ELECTIONS;
MR. EDWARD O’NEAL, FORMER MEMBER, NORFOLK ELEC-
TORAL BOARD; MR. CHARLES H. BELL, JR., ATTORNEY,
BELL, MCANDREWS & HILTACHK, LLP; MS. CLETA MITCH-
ELL, ELECTION ATTORNEY, FOLEY AND LARDNER, LLP

STATEMENT OF SCOTT LEIENDECKER

Mr. LEIENDECKER. Thank you, Madam Chairman, for having me.
It is an honor to be here in front of you today, representing the St.
Louis City Board of Elections.

What I would like to talk to you about is—this has always been
an ongoing problem at the City Board of Elections, the registration,
getting people up to date and active with our rolls.

In 2000—I don’t know if you are familiar with some of the prob-
lems that we ran into at that time. I wasn’t involved at the St.
Louis City Board of Elections, but we were that close to being an-
other Florida. There were a lot of problems. What ultimately hap-
pened was St. Louis City was ultimately sued, and a consent de-
cree was put in place for us to follow.

A lot of positive things came out of that. We had an inactive list
that, you know, was taken statewide by then-Secretary of State
Matt Blunt, and that is one of the positive things that has come
out of the consent decree. Another thing that we have done that
I think—I don’t know if other election authorities do it across the
country. I know that, in Missouri, there are a few who do it. We
do it. I know St. Louis County doesn’t do it. But we have cell
phones in the polling place, which really helps out with commu-
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nication between the judges and back here at the home base for the
Board of Elections.

How we keep our rolls cleaned, I want to talk to you about our
canvas that we do that is mandated by State law. What we do is
we send out a first mailing. It is not forwarded. When that first
mailing comes back, then we send a second mailing. With that sec-
ond mailing, when that comes back, they put the individual on
what is called the “inactive list,” what I just talked about. The in-
active list is in effect for two Federal elections and, at that time,
an individual can be removed.

I want to talk to you about problems that we have faced in the
past, what I call—it is an umbrella of different election fraud. A
lot of people think that fraud is people going into the polling places,
stuffing ballot boxes and committing fraud on Election Day. There
is more to it than that. One thing that, you know, is a problem is
registration fraud, petition fraud and, ultimately, voting fraud,
which it could ultimately lead up to. Those are some things that
we have dealt with in the past.

I want to talk to you about this last election. In 2006, we had
many problems with an organization called ACORN that did a lot
of petitions—or some registrations. There were over 5,000 that
came into St. Louis, about 15,000 that came into Kansas City. The
disserving thing that happened was that—what they were doing
was they were basically transferring registrations, people who did
not know it, from one address to another. We saw that imme-
diately. We took action immediately. We found that maybe there
were thousands of individuals who had transferred their registra-
tions. In Kansas City, it is, like I said, 15,000. I cannot speak for
them, but it is a problem that could have created an enormous
problem in the 2006 election.

That is a concern for this upcoming presidential election. I am
concerned about it. I think other jurisdictions, especially in Mis-
souri, are concerned about it—St. Louis County, Kansas City. We
actually meet now on a monthly basis to talk more about some
issues like this and how we can better manage issues that come up
like that.

Another problem that we face is petition fraud. We have recalls
that happen in St. Louis quite a bit, not the type that happen in
California but on a smaller, you know, field—aldermen. We have
got one currently facing our mayor that they are trying to get.

What happens is these individuals do a two-step process. It
makes it easier for them to get these names on the petition. They
fill out the registration cards there, and then they sign the names.
What happens is, when we send a letter to confirm if that indi-
vidual is an actual person—we call them “ghost voters,” in a
sense—then what happens is that letter comes back to us. Then we
can——

Ms. LOFGREN. Your time has expired.

Mr. LEIENDECKER. Oh, sorry.

Ms. LOFGREN. I don’t want to cut you off in mid-sentence.

Mr. LEIENDECKER. I am sure there will be questions.

[The statement of Mr. Leiendecker follows:]
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Written Statement by:

Scott Leiendecker

Director of the St. Louis City Election Board, Republican

Matthew Potter
Deputy Director of the St. Louis City Election Board, Democrat

The Committee on House Administration
Subcommittee on List Maintenance

The City of St. Louis Board of Election Commissioners (the “Board”) has been asked by your
Committee to provide a statement on voter registration, voter registration rolls, keeping said rolls
updated, and the potential fraud that occurs with the manipulation of said rolls. We are honored
with the opportunity to present to you our thoughts on these matters. Within the last two years,
this Board has been transformed from a mediocre organization (see Mandate for Reform:
Election Turmoil in St. Louis, November 7, 2000, report by Secretary of State Matt Blunt, July
24, 2001) into an efficient and effective governmental entity that proactively confronts
challenges and devises creative and thoughtful solutions to potential problems.

Part one of this statement discusses the background of the Board. Part two discusses the
importance of keeping voter registration rolls up-to-date and accurate. Part three examines
Missouri statutes designed to ensure the accuracy of voter registration rolls. Part four details
potential obstacles in keeping voter registration rolls updated. Finally, part five lays out
proactive devices the Board has implemented to keep voter registration rolls as up-to-date and

accurate as possible.
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L Background of the St. Louis City Board of Election Commissioners

Until recently, the Board has always been under a cloud of controversy. This controversy
was the very reason the Board of Election Commissions was formed by the Missouri legislature.
In 1894, according to the St Louis Post Dispatch, Henry Youngman, the City of St. Louis
Recorder of Voters, was receiving “no respect.” The public was fed up with the ongoing charges
of voter fraud, election judge tampering, fixed elections and general all-around election
problems. The fraud and election abuse was at all levels and involved both major political
parties. Candidates and election workers were involved in said fraud as well as both Democrats
and Republicans.

The law creating the Board for the City of St. Louis was the first law of its kind in the
State of Missouri. The model for the Missouri law was first seen in Chicago, Illinois where an
election board was created a decade earlier in 1886. Not surprisingly, the Chicago Board was
conceived following a “public outcry” for a new election code. The Illinois model was a court-
appointed board, while the Missouri model involved appointments by the Governor.

The bill establishing the Board was approved by the Missouri General Assembly on May
31, 1895 in a special session of the legislature called an “extraordinary session” by Governor
William J. Stone. The session was deemed “extraordinary” because of the pervasive election
problems in both St. Louis and Kansas City, Missouri. Governor Stone noted in his opening
message to the General Assembly the severity of the election problems, indicating that “not a
few consummate and dastardly outrages have been perpetrated.”

The current Board was appointed by Governor Matt Blunt, who was elected in 2004. The
Election Board consists of a four person Commission, two Republicans and two Democrats, all
appointed to four year terms, serving at the pleasure of the Governor. The board hires the

management, which consists of a bi-partisan six-member team: two directors, two deputy
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directors and two assistant deputy directors. Working with the management is 25 full time
employees. During an election cycle the full time and temporary workforce can reach 50
employees depending on the size and type of the election.
1L Why is it so important to keep voter rolls clean?

In light of the election-related abuses detailed above and as a matter of common sense, a
jurisdiction must consistently labor, both during election cycles and during off-peak seasons, to
keep its voter rolls updated and complete. As an obvious beginning, when a jurisdiction’s voter
registration rolls are correct, the voters will receive proper notification of elections and their
appropriate polling places. This efficiency encourages participation in the civic process, allows
citizens to be active in their government, and consequently provides for a more informed, stable
community. When voters receive proper notification of an election and their concomitant polling
place, the odds of a voter traveling to the incorrect polling place are minimized, thus resulting in
less time poll workers must spend filling out paper work for that confused voter and speedier
lines at the polling place.

However, other pernicious results occur from tainted voter rolls, in particular, illegally
manipulated and tainted voter registration rolls. Many have argued that the benefit of laws
requiring voters to produce photo identification at the polling places is outweighed by the
societal costs of such laws. Generally, the primary argument cited against such laws is that fraud
rarely occurs at polling places and that such a law would do nothing to curtail election fraud.
Without considering the efficacy or suitability of such photo identification laws, we believe that
the roots of fraud begin far in advance of election day; most fraud initially stems from
malfeasants who either illegally register hundreds of voters, either real individuals without their
knowledge or fictional individuals, or illegally register themselves at multiple inter-jurisdictional
addresses. At the Board, we have deemed this destructive form of fraud as “registration

fraud.” Incidents have occurred in the St. Louis metropolitan area where fictional or deceased
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individuals have voted in elections and real individuals have voted in multiple jurisdictions
during one election. For this reason, voter rolls must be kept accurate and up-to-date at all times,
thus minimizing election day shenanigans.

When registration fraud occurs, everyone suffers. Every bad registration is a potential
bad vote that, in effect, cancels the vote of an honest voter, In the past, numerous frandulent
registrations have been traced to “drop sites”, or residences housing a far less number of
individuals than the voter registration rolls and voting records would suggest. The taxpayers
must pay for the data entry involved to input illegal registrants, often including the overtime and
temporary staff employed therein; the taxpayers must pay for the mailing of information to non-
existent and fictional individuals. These costs also include training, employing, and paying more
poll workers than needed to work in certain precincts because the voter numbers are artificially
and illegally inflated and an election authority may be required to provide a certain number of
poll workers, by law, for the number of registered voters in that precinct.

Moreover, a jurisdiction’s voter rolls often serve as the benchmark for certain other legal
requirements, for example, the number of petition signatures required for a recall, referendum, or
initiative petition to be successful. As an illustration, the Charter for the City of St. Louis
requires twenty percent of the registered voters in a Ward to sign a petition in order to force a

recall vote for that Ward’s Alderperson. Charter for the City of St. Louis, Article I, §2 (1914).

If a jurisdiction’s voter rolls are filled with fraudulent, non-existent, duplicative and deceased
persons, the number of signatures required to initiate these civic actions are increased and more
difficult to obtain because of the number of non-existent voters on the rolls. Finally, charitable,
non-profit, governmental, and other organizations that depend upon access to a jurisdiction’s
voter rolls are slighted because of their attempt to distribute goods, information or services to

non-existent and fictional individuals.



I Procedures in Missouri for ensuring the accuracy of voter registration records

Under the Help America Vote Act, each chief State election official is required to
implement, “in a uniform and nondiscriminatory manner, a single, uniform, official, centralized,
interactive computerized statewide voter registration list defined, maintained, and administered
at the State level that contains the name and registration information of every legally registered
voter in the State...” 42 U.S.C. 15483(a)}(1)(A). Moreover, “[tlhe computerized list shall serve as
the single system for storing and managing the official list of registered voters throughout the
State.” 42 U.S.C. 15483(a)(1)(AXi). Missouri, by and through Secretary of State Robin
Carnahan, has successfully launched and currently administers an effective statewide voter
registration database to which the individual election authorities input their respective voter
registrations. Consonant with federal law, Missouri law provides that “[elach election authority
shall use the Missouri voter registration system...to prepare a list of legally registered voters for
each precinet.” §115.163 RSMo (2004). Thus, the precinct register provided by each election
authority to the various polling places is generated from the statewide voter registration list
administered by the Secretary of State to which the individual election authorities input their
respective voter registrations.

Missouri law also provides for a “canvass” to take place every two years wherein each
election authority must mail to all registered voters within its jurisdiction a “voter notification
card” containing the voters’ name, address, precinct, and other salient election related
information. §115.163.3 RSMo (2004). The voter may cut out the attached card, sign the card,
and utilize the card as a form of identification on election day. As helpful as this information
may be to the voters, the canvass also allows the election authority to identify those voters who
addresses have changed by monitoring those voter notification cards that are returned
“undeliverable” by the U.S. Postal Service to the election authority. After this voter notification

mailing is sent to all voters, the election authority must send a second mailing onfy to individuals
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whose cards were returned “undeliverable” to the election authority. §§115.193.1(2), 115.193.5
RSMo (2004). This second forwardable mailing must contain a postage prepaid and
preaddressed return card on which the voter shall state his or her current address. §115.193.2
RSMo (2004). If the individuals to whom this second mailing was sent do not contact the
election authority to confirm their proper address “not later than the fourth Wednesday prior to
the next election,” the individuals will be placed on an “inactive™ list. Despite the often-
misinterpreted title, those voters on the “inactive” list are not automatically eliminated from the
voter rolls. Rather, their names remain on a list that is provided to all precincts within the
election authority’s jurisdiction and they are permitted to cast a ballot provided they show up on
election day and “affirm” their correct address at any election “during the period beginning on
the date of the notice and ending on the day after the date of the second general election that
occurs after the date of the notice.” §115.193.5 RSMo (2004). If said voter does not vote by the
second general election following the second mailing, then and only then will the voter be
excluded from the voter registration rolls.

The Board recently began its canvass for 2007. A canvass card was professionally
designed that contained the information required by law, i.e. voters’ names, addresses, precincts;
however, the card also contained information about 2008 elections, becoming a poll worker, and
bright and colorful graphics. The card was designed to attract the voters’ attention and separate
the mail piece from sales and marketing pieces that may be immediately discarded by recipients.

See Exhibit "A”, Voter Notification Card. In addition, the Board initiated an aggressive media

campaign, appearing on the internet, multiple local newspapers, television stations, and radio
stations, in an attempt to educate voters about what they should do with their cards, what they
should do if they do not receive a card, and, very importantly, what they should do to initiate a
change of address. Through this proactive, friendly, yet intense campaign, the Board has been

able to initiate name changes and changes of addresses for hundreds of City of St. Louis voters.
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This purification of the information for hundreds of voters will lead to shorter lines, less
manpower expended, and more efficient polling places for the 2008 elections.

Moreover, the Board is currently embarking upon the second mailing mentioned above.
This mailing will be sent to the voters whose first mailing was returned to the Board by the U.S.
Postal Service as “undeliverable”. The second mailing explains that the first mailing sent to the
voter was returned, and that the Board is attempting to confirm the address of the voter. See
Exhibit “B”, Second Mailing. The second mailing also explains that if the voter has moved out
of the City of St. Louis, he or she must register within his or her new election jurisdiction; the
name and telephone number of one neighboring jurisdiction is provided on the card. Finally, the
second mailing explains that the voter must send back and sign the attached postage pre-paid
postcard to remain on the rolls. The voter is informed that if he or she fails to send back and sign
said postcard, he or she will be placed on the inactive list until the second general election
foliowing the mailing, at which time he or she may be permanently removed from the voter
registration rolls.

Going above and beyond what is required by the law, the Board plans a third mailing to
voters for whom the Board has a potential new address but whose new address has not been
confirmed in writing by the voter. Recognizing that these voters may have received limited
information about the canvass, the Board plans to mail information to their potential new address
about the need for the voter to confirm his or her address in writing to prevent the voter from
going on the inactive list. This third mailing is planned for early 2008.

This method of voter registration roll housekeeping maintains a healthy balance between
keeping properly registered voters on the rolls, updating voter information, and eliminating
voters who have moved, died or do not exist. Nevertheless, we believe that this legally
mandated plan must involve a significant amount of media and publicity to reach voters of all

socioeconomic classes and inform all voters of the purpose and reason for the canvass. In
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addition, the language on the mailings must be clear, uncluttered, and succinct. Individuals are
sent two mailings, no less than one forwardable, to their last known address to inform them about
the canvass. If the first mailing does not come back marked “undeliverable” to the election
authority, the voter remains intact on the voter rolls. Even if the first mailing is returned to the
election authority and the voter never responds to the second mailing or the second mailing is
also returned to the election authority, the voter remains eligible to vote for at least “two general
elections” following the second mailing. This time period usually equates to at least 2 years that
a voter will remain on the inactive list. Nevertheless, the intent of the jurisdiction wide canvass
appears to be that voters who do not respond to two mailings and do not vote during the inactive
period presumably no longer live in the jurisdiction and should be left off the rolls.
1v. Nevertheless, problems remain with registration fraud

Despite the effectiveness of Missouri’s procedures for keeping voter registration rolls
updated, registration fraud remains a challenge to detect and combat. As discussed above,
registration fraud remains the seed which germinates into other forms of election fraud which
often remain undetected, including polling place fraud and absentee voting fraud. In addition,
many do not appreciate the perniciousness of such fraud; election fraud convictions are often
seen as less significant crimes and often go unpunished. Until society seriously accepts the
destructive nature of such crimes, malfeasants will continue to wreak havoc upon voter
registration rolls, often with impunity.

A. Registration fraud perpetrated by voter solicitors

A classic example of attempted registration fraud occurred within the City of St. Louis
prior to the November 7, 2006 election. At that time, the Board was the subject of much
consternation concerning alleged fraudulent voter registration applications submitted by various
organizations. Among these 5,000+ alleged fraudulent applications were multiple applications

that appeared to have been signed by the same person and applications with invalid residential
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addresses. In addition, many of the individuals listed on the applications were contacted and
explained to the Board that they had never completed the registration form at issue; among those
fraudulently registered were deceased individuals and individuals well under the voting age.
Most perniciously, many of the fraudulent applications transferred the address of an unwitting
voter to a bogus or incorrect address. A number of these allegedly fraudulent voter registration
applications were subpoenaed by the United States Attorney’s Office for the Eastern District of
Missouri, and our investigation and their investigation remains ongoing. Moreover, regional
leaders from at least one community activist group, namely ACORN, have admitted that
potentially thousands of voter registration cards submitted were fraudulent. (St. Louis Post-
Dispatch, St. Louis ACORN in Disarray, Under Reconstruction, November 20, 2006). In the
final days before the election, erring on the side of caution, the Board did its best to sort out the
few real registrations of qualified voters from the far greater numbers of non-existing, dead or
fraudulently registered persons.

Not only does this put the election authority in a time constraint on the eve before a major
election, but it also leads to the disenfranchisement of legal voters. These shenanigans could
have created a potential election scenario reminiscent of the 2000 above-referenced election
turmoil if the Board had not sprung into action. We had potential fraudulent registrations
numbering over 5000, mainly presented to us the weekend before the close of registration, a few
weeks before the November General Election. All legitimate voters were permitted to vote,
however, the fraudulent voter registration applications were flagged and turned over to the
proper authorities pursuant to subpoena.

This incident was eerily reminiscent of a 2003 registration drive prior to a contested
mayoral primary in the City of St. Louis. At that time, the Board faced the inundation of
registration rolls by thousands of manifestly bogus registrations filed at the very last minute by

an organization whose operatives were later prosecuted in the City of St. Louis Circuit Court for
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registration irregularity. These above two incidents represent the cancerous nature of registration
fraud and how laws must be strengthened and fine-tuned to defeat the malfeasants.

B. Registration fraud as detailed by the Missouri State Auditor

In 2004, then State Auditor Claire McCaskill. now United States Senator, conducted an
audit of the Board. Although the current Board. in particular, the Commissioners and a
significant pumber of directors and employees, are different from the Commissioners and Board
from 2004, the findings are enlightening and deserve mention. Senator McCaskill's findings
included the following:

We obtained the statewide centralized voter registration data from the Secretary of State’s
office and the voter registration data from the Board of Election Commissioners of St.
Louis County [as well as the City]. We matched the data of the city to both the statewide
and the county data and noted that 9,097 voters are registered in both the city and St.
Louis County with 7,922 voters having a later registration date in the county and
therefore were listed in the poll registers in both places. This increases the risk that
persons could vote in both the city and the county in the same election. We noted 12
instances in which a voter, according to the available data, did vote in both places. We
also identified 318 instances in which a voter voted in the city after the date of
registration in the county.

We also noted that 4,500 voters were registered in the city and elsewhere in the state (but
not in St. Louis County). Of the 4,500 voters, 2,317 were listed as active in both places
while 3,038 had a registration date in the other county that was later than the registration
date in the city. We noted 16 instances in which a voter may have voted in the same
election in both places. We provided the results of our match to the BEC for further
investigation.

The BEC does not obtain voter registration data from nearby counties in Hlinois. We
requested the voter registration and available voting history of Madison and St. Clair
counties in Illinois, including the city of East St. Louis, from the Illinois Board of
Elections. We identified 2,366 voters who were listed in the registration data in both the
city of St. Louis, Missouri and Illinois. Of those, 1,482 voters had a more recent
registration date in Illinois than in the city. The data indicated that 10 voters had
voted in both Illinois and the city in the same election. We provided our match results
to the BEC for further investigation.

Auditor Claire McCaskill, Audit Report, Board of Election Commissioners, City of St.
Louis, Report No. 2004-40, May 26, 2004. (emphasis added).

Although the issue of individuals illegally maintaining dual registration in various Missouri
jurisdictions has been significantly curtailed due to the Help America Vote Act and the

concomitant Missouri statewide voter registration database, as successfully administered by
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Secretary of State Robin Carnahan; the statewide database does not address illegal dual
registrations in different states. As Senator McCaskill has shown\, the issue is one that deserves
attention.

C. Registration fraud fueled and revealed by recall process

On November 22, 2005, a petition for the recall of City of St. Louis 22™ Ward Alderman
Jeffrey Boyd was submitted to the Board. On November 23, 2005, the Board’s registration staff
began to work the petition, which involved comparing names and signatures on the petitions with
names and signatures on the voter registration rolls. During the work, the registration
coordinator noticed multiple signatures that appeared to be signed by the same person. An
example of this flagrancy included one member of a family apparently signing for other
members of the family registered from the same address. The names and “signatures” of

deceased voters were also discovered on the petition. See Exhibit “C”, recall petition signature

page; Exhibit “D”, death certificate; Exhibit “E”, Funeral Mass announcement.

The Board immediately further investigated the individuals that circulated and sought
signatures for the petition. Meanwhile, newly received voter registration applications from the
22" Ward proved to be questionable. For example, the Board reached out to one “registrant” by
contacting the number listed on “her” registration form; the individual reached by telephone
informed the Board that no one by that name dwelled at the address. As in the petition for the
recall, some registrations submitted had different names, however the signatures had identical
shape, contour, and form.

As the Board conducted its investigation and rescarched the petition, Jeffrey Boyd
approached the Board with concerns of possible fraud. As provided by City recall procedure,
Mr. Boyd was canvassing the 22 Ward to speak with petition “signatories™ in an attempt 10
convince them’ to withdraw their names from the petition. Mr. Boyd stated to the Board that,

while canvassing, he learned that many “signatories” stated they did not actually sign the
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petition. Consequently, the Board composed a phone script and began contacting all individuals
whose names appeared on the petition. Numerous individuals indicated that they did not sign the
petition or were mislead about the substance of the petition. The Board also dispatched field
representatives to physically canvass and inspect addresses that were considered questionable

from the registration cards. Some vacant lots and abandoned buildings were discovered as

addresses for multiple registrants. See Exhibit “F”, Fraudulent Registration Card/Photo of
Vacant Lot. A letter was also sent to all petition signatories, and responses were mailed to the
Board with personal staterents. As a result of this investigation, the recall petition was rejected
by the Board in full, and a number of signature gatherers were indicted for election related
offenses in the City of St. Louis Circuit Court.

This petition travesty underscores the cavalier attitude that many individuals display
toward registration fraud and how a heated race, candidacy, or recall attempt can fuel registration
fraud. Had the Board not initiated a thorough investigation and followed up the investigation
with the rejecting of the entire petition and informing the City of St. Louis Metropolitan Police
Department, the signature gathers would have slighted the voice of the people and may been
vindicated in their illegal attempt to recall an elected official.

V. St. Louis Board’s recent attempts to maintain correct voter registration rolls

We believe that the City of St. Louis Board of Elections has developed numerous
proactive methods to effectively correct and preserve its voter rolls. With the aid and assistance
of a rapidly advancing technological frontier, numerous creative methods can be employed to
make contact with voters and impart the importance of updating their voter information upon a
move or a name change.

The Board is currently assembling a one-year calendar of “voter registration” outreach
throughout the City of St. Louis. This calendar will involve setting up a station and a laptop

computer at differing heavy trafficked locations with the city every two weeks. The laptop will
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have the above mentioned statewide voter registration list, freshly updated, downloaded onto the
hard drive. Upon presentation of any form of identification, an individual will be able to
confirm, in real time, that his or her voter registration information is correct. If the voter
registration information is not correct, the voter will have the opportunity to immediately fill out
the paperwork, at the station, to correct his or her information. This technologically driven effort
is different, and will be more effective, than a traditional paper and pencil voter drive. We
believe that “bringing the Board directly to the people on the street” and giving them the instant
opportunity to verify their information will lead to more participation, more accuracy, and
shorter lines on election days.

The Board is working with City of St. Louis Collector of Revenue Gregory F.X. Daly to
track all new residents to the City by monitoring newly created water accounts billed within the
City of St. Louis. The Board plans to send voter registration cards and important voter
registration information, directly to all individuals who have recently begun receiving a water
bill within St. Louis. In this way, the Board anticipates it will effectively target new City
residents and permit them to register without first having to request a registration card. Again,
the proper and correct registration of voters earlier rather than later will result in less frustration,
more accuracy in voter rolls, and shorter lines on election days.

To deter individuals either working for an organization or working on their own who
illegally submit false or fraudulent voter registration cards, the Board has proposed a number of
legislative changes to the Missouri legislature. Missouri law currently requires any person “who
is paid...for soliciting more than ten voter registration applications...[to be] registered with the
secretary of state as a voter registration solicitor.” §115.205 RSMo (2004). Although this is a
good start, we believe that any individual who solicits and/or submits a voter registration card on
behalf of a voter should be required to print his or her full name, date of birth, and last four digits

of his or her social security number on the back of the application. Moreover, if the solicitor was
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working and receiving money on behalf of or for any organization while accepting or receiving
said application he or she should be required to print the full name of the organization on the rear
of the application. Only by requiring full disclosure will would be malfeasants be deterred from
submitting fraudulent and illegal voter registration cards and concomitantly tainting the voter
rolls. In addition, this requirement will make it easier to identify individual perpetrators of
registration fraud.

Finally, the Board has been proactive in working with neighboring jurisdictions,
including llinois jurisdictions East St. Louis, Madison County, Monroe County, and St. Clair
County, jurisdictions not within the purview of the statewide voter database, in attempting to
identify individuals who have voted in more than one jurisdiction during the same election. The
St. Louis metropolitan area County Clerks and election officials have met previously to discuss
this problem, other meetings are anticipated. Only through working together and cooperation
will election jurisdictions keep their voter registration rolls accurate and up-to-date.

VI,  Conclusion

This Board respects, welcomes, and appreciates the efforts by all concerned citizens and
interest groups to conduct voter registration drives to ensure that all qualified individuals are
secure in the utmost right, the right to vote. However, sloppy and careless efforts to register
voters, coupled with ineffective oversight of agents, can lead to bloated voter registration rolls
and the abuses detailed above. Moreover, the malfeasant who consciously conducts registration
fraud hoists a number of irreversible problems upon the community as a whole. Registration
fraud, as a whole, affects communities more deeply than the traditional idea of polling place
fraud, which carries with it the antiquated vision of a perpetrator physically stuffing a ballot box
full of a handful of fraudulent ballots in an attempt to sway one race in one election.
Registration fraud results in skewed statistics, wasted taxpayer dollars, wasted effort on the part

of civically minded individuals, and voter disenfranchisement over a term of many years.
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Utilizing creativity and technological advances as the Board has done and passing laws to give
teeth to election related offenses should deter malfeasants from such fraud, or at least make such

fraud more easily detectable.
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Ms. LOFGREN. Oh, all right then.
Mr. O’Neal.
Mr. LEIENDECKER. Thank you.

STATEMENT OF EDWARD O’NEAL

Mr. O’NEAL. Thank you, Madam Chairman.

An essential part of the foundation of our republic is the oppor-
tunity for all qualified citizens to elect their representatives
through a secret ballot. In order to ensure that only qualified per-
sons vote, election officials must maintain an accurate database.
And that requires the positive identification of potential voters at
the time of registration as well as at the polls. Illegal votes dilute
the legitimate votes of all voters, regardless of political persuasion.

The National Voter Registration Act has made it easier to reg-
ister, but unfortunately, it has also made it easier to do so without
adequate identification. In simpler times, citizens voted close to
their homes, with their neighbors manning the polls. It was readily
apparent when an interloper attempted to vote. In our mobile soci-
ety, this is no longer true. Positive identification is absolutely nec-
essary to protect the votes of legitimate voters.

Previous testimony a couple of weeks ago suggested that, just as
there is a presumption of innocence in criminal cases, applications
for registration to vote should also be presumed legitimate and that
efforts to prove otherwise should be limited. I do not agree. Let us
look for a minute at the potential consequences of not investigating
questionable applications.

In 2005, the city of Norfolk experienced a massive surge of appli-
cations, the vast majority of which were submitted by third-party
organizations, one of which was Project ACORN. Of some 5,000 ap-
plications presented, many were questionable. Some were simply
mistakes on the part of the applicant, but approximately 1,000 of
those 5,000 had to be denied because of serious flaws. Of those de-
nied, 213 applications contained Social Security numbers which the
Social Security Administration confirmed did not belong to the
named applicants. Some of those numbers had belonged to de-
ceased persons.

761 felons denied having been convicted of a felony. The Com-
monwealth of Virginia keeps a special database of all felons whose
rights have been restored, and none of those had completed a
much-simplified process for restoration. Parenthetically, a previous
witness here stated that her State keeps no list of felons. I don’t
understand how she manages to keep felons off of the rolls without
such a list.

Signatures on some applications did not match signatures al-
ready on file or on applications subsequently received from those
persons. An employee of one of the third-party organizations admit-
ted to having completed 14 applications where she obtained the
names and addresses from a local telephone book. Apparently,
there are few, if any, attempts by employees of these third-party
organizations to determine whether the applicants are entitled to
be registered.

The NVRA, as an attempt to increase voter registration, had
mandated Government agencies, other than dedicated voter reg-
istration offices, to offer applications to prospective voters. While



29

these agencies act in good faith, their employees have other pri-
mary responsibilities and, subsequently, do not always perceive
problems with the applications submitted. Applications received
from these agencies have a high rate of error.

Further, our experience is that some persons who have registered
at places like the DMV never intended to register and frequently
do not vote.

As you can see, regardless of good intentions, there are forces at
work which have the potential to degrade the integrity of our voter
registration rolls. Investigating questionable applications is tedious
and expensive yet critical. The provision of the Help America Vote
Act, which requires Statewide registration systems, is a very posi-
tive step. However, as a high-turnout presidential election ap-
proaches, there is growing concern about the ability of registrars to
maintain database integrity, partially due to questionable tactics
on the part of these third-party organizations. The legal process
against registration fraud moves slowly and is difficult to prosecute
because of the necessity to prove that fraudulent action was willful.

The future of our Nation and of our form of government hinges
on our system of elections. To summarize, we need to make major
improvements in our voting system to include: one, requiring that
voter registration be conducted in person before registrars whose
first duty is voter registration; two, requiring positive identification
at registration as well as at the polls; three, permitting registrars
to remove “deadwood,” so-called, from the rolls in a more expedi-
tious manner; and four, ensuring that the public understands that
the purpose of the provisional ballot is to compensate for adminis-
trative errors and to further ensure that voting officials count those
ballots when appropriate.

[The statement of Mr. O’Neal follows:]
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My name is Ed O'Neal and 1 was privileged to serve on the Norfolk,
Virginia Electoral Board from 1998 to 2006.

An essential part of the foundation of our republic is the opportunity for all
qualified citizens to elect their representatives through a secret ballot in an
atmosphere free from intimidation, that is, in a public place. In order to
ensure that only qualified persons vote, election officials must maintain an
accurate database; and that requires positive identification of potential voters
at the time of registration. Illegal votes dilute the legitimate votes of all

voters, regardless of political persuasion.

The National Voter Registration Act has made it easier to register but,
unfortunately, it has also made it easier to register without adequate
identification. Because of this it is even more imperative that voters be
accurately identified at the polls. In simpler times, citizens voted close to
their homes with their neighbors manning the polls. It was readily apparent
when an interloper attempted to vote. In our mobile society, that is no longer
true. Positive identification is absolutely necessary to protect the votes of

legitimate voters.

In 20035, the City of Norfolk experienced a massive surge of applications, the
vast majority of which were submitted by a third party organization. Of
some 5,000 applications. Many of these applications were questionable,
some were simply mistakes on the part of the applicant and approximately
1,000 were denied. Of those denied, 213 applications contained Social
Security Numbers which the Social Security Administration reported did not

belong to the named applicant. Some numbers were those of deceased
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persons. Seven hundred and sixty one felons denied having been convicted
of a felony. The Commonwealth of Virginia keeps a database of all felons
whose rights have been restored and none of those had had their rights
restored. Signatures on some applications did not match signatures already
on file or on applications subsequently received from those persons. An
employee of the third party organization admitted to having completed 14

applications, and having obtained the names from a local telephone book.

As you can see, there are forces at work, regardless of their good intentions,
which have the potential to degrade the integrity of voter registration rolls.
Investigating questionable applications is tedious and expensive, yet critical.
The provision of the Help America Vote Act which requires statewide
registration systems is a very positive step, however, as the 2008 presidential
election approaches, there is growing concern about the ability of registrars
to maintain database integrity due to questionable tactics on the part of third
party registration organizations. The legal process against registration fraud
moves slowly and is difficult to prosecute because of the necessity to prove

that a fraudulent action was willful.

Many election officials believe that there is a crisis looming, however, it is
not in the electronic voting equipment that has occupied the attention of the
nation. The validity of an election can not rise above the quality and
accuracy of registration records. In the short run, positive identification at
the polis will go a long way toward resolution of this problem. The future of
our nation and of our form of government hinges on our system of elections.

1 urge you to take immediate action to ensure that the votes of legitimate
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voters are not diluted by fraud by requiring positive identification at

registration and at the polis.

Further, we need to be able to clean up our lists of registered voters
expeditiously. The National Voter Registration Act forbids prompt removal
of voters who miss two federal elections and fail to respond to two notices
from the registrar. Currently we must wait FOUR YEARS before removing
these people. It's simply bad business to clutter our lists with extraneous
names. It increases the chances for error and it costs money. Voters whose
names have been purged can always cast a provisional ballot and we will

accommodate them.
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Ms. LOFGREN. Thank you, Mr. O’Neal, for your testimony.
Mr. Bell.

STATEMENT OF CHARLES BELL

Mr. BELL. Thank you, Chairwoman Lofgren, for the opportunity
to testify before the committee on the subject of voter registration
and list maintenance. This is a critical subject for the future of
American elections because the integrity of the voter registration
list is essential to the integrity of the entire election process.

This subject needs to be considered in light of two concerns: voter
fraud and voter participation. Voter participation is the lifeblood of
the American election process, and we should ensure that every eli-
gible voter is able to cast his or her ballot. And interference with
the right of any eligible voter to exercise the franchise must not be
tolerated, but at the same time, we must view any effort to cast
or to facilitate the casting of illegal votes with equal concern, be-
cause each illegal vote cancels a legal one.

There are some who allege that voter fraud is not a serious prob-
lem in the American election process, and I would disagree with
that. Documented cases of organized voter fraud in Miami, Phila-
delphia, East Chicago, Compton, Orange County and Fresno in our
own State demonstrate this, and we cannot take the integrity of
elections for granted.

When the names of ineligible voters appear on the rolls, they cre-
ate an opportunity and even an invitation for fraud, something that
Secretary Bowen has commented about—the opportunity for fraud
being a reason for more careful consideration of electronic voting
systems.

HAVA took some important steps toward improving the quality
of voter registration lists and in ensuring that voter rolls are clean
and accurate, but more needs to be done.

I would suggest that Congress look especially at two key areas:
first, the restrictions that NVRA imposes on States that want to
promptly remove ineligible voters from the rolls and, second, the
loopholes in both HAVA and NVRA that make it too easy for illegal
aliens and other noncitizens to register.

With regard to NVRA, I would urge Congress to remove the un-
wise restrictions imposed by the law which make it extraordinarily
difficult to remove voters who have failed to vote in two or more
Federal elections and who have not responded to numerous inquir-
ies from election officials, allowing States with proper notice to re-
move such voters who have not voted or who have not responded
to notices in 4 years, covering two Federal elections. It would re-
move a dangerous potential source of deadwood from the voter
rolls.

With regard to voting by illegal aliens, there are also a couple
of common-sense reforms. First, State agencies should be able to
ask applicants for services if those applicants are citizens before of-
fering them a voter registration card. NVRA now prohibits agencies
from doing this. HAVA ought to be strengthened to make it abso-
lutely clear that, when voters register, they must answer “yes” to
the citizenship question. Any doubt about a nonresponsive answer
with nothing filled in should not be resolved in favor of a voter who
has signed a registration affidavit without answering that question.
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Now, these are just a few of the examples of things that I think
can be done to improve the quality of voter lists. The integrity of
the election process is at stake, and I would hope there would be
some bipartisan agreement on the importance of these essential
things: keeping the voter rolls free of illegal aliens and the names
of those who are no longer legally registered to vote.

Thank you.

[The statement of Mr. Bell follows:]
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SUMMARY OF TESTIMONY OF CHARLES H.
BELL JR.

Before the Committee on House Administration,
Subcommittee on Elections, November 16, 2007

Thank you for the opportunity to testify before
the Committee on the subject of voter registration
and list maintenance.

This is a critical subject for the future of
American elections. The integrity of the voter
registration list is essential to the integrity of the
entire elections process.

The subject of voter registration and list
maintenance needs to considered in light of two
concerns. They are voter fraud and voter
participation.

I would start by saying that voter participation is
the lifeblood of the American political process.
We should ensure that every eligible voter is able
to cast their ballot. Interference with the right of
any eligible voter to exercise their right to vote
must not be tolerated.
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But we must view any effort to cast or facilitate
the casting of illegal votes with equal concern.
Every illegal vote cancels out a legal one.

There are some who allege voter fraud is not a
serious problem in the American elections process.

I would submit that they are incorrect.

Documented cases of organized voter fraud in
Miami, Philadelphia, and East Chicago, as well as
in Compton and Orange County, California are
among the many examples that demonstrate

why we cannot take the integrity of elections for
granted.

Where the names of ineligible voters appear on
the rolls they create an opportunity, and even an
invitation, for fraud.

The Help America Vote Act took some important
steps towards improving the quality of voter
registration lists and insuring that voter rolls are
clean and accurate, but more needs to be done.
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I would suggest that Congress look especially at
two key areas.

First, the restrictions that the National Voter
Registration Act imposes on states who want to
promptly remove ineligible voters from

the rolls. And second, the loopholes in HAVA
and the NVRA that make it too easy for illegal
aliens and other non-citizens to register.

With regard to the NVRA, I would urge Congress
to remove the unwise restrictions imposed by that
law which make it extraordinarily difficult to
remove voters who have failed to vote in two or
more federal elections and have not responded

to multiple notices from election authorities.

Allowing states, with proper notice, to remove
voters who have not voted or responded to notices
in four years covering two federal general
elections would remove a dangerous potential
source of “deadwood” from the voter rolls.

With regard to voting by illegal aliens, I suggest
two common-sense reforms.
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First, State Agencies should be able to ask
applicants for services if those applicants are
CITIZENS, before offering them a voter
registration card. NVRA now prohibits agencies
like welfare offices from asking that question.

Second, HAVA ought to be strengthened to make
absolutely clear that voters must answer “YES” to
the Citizenship question on the voter registration
form in order to be able to cast a ballot.

Some states now claim that HAVA allows citizens
who leave the question blank on the registration
form to be legally registered and to vote.

Signing a statement in fine print, which many may
not have read, or can claim not to have read, is no
substitute for answering the specific, simple
question with the appropriate “YES” or “NO”
check in the box.

These are only a few of the many things that
should be done to improve the quality of voter
lists.

At stake is not only the integrity of the process,
but the confidence of American citizens in the
integrity of the process.
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I would hope that there could bipartisan
agreement on the importance of keeping the voter
rolls free of illegal aliens and names of those who
are no longer legally allowed to vote.

Thank you again for the opportunity to testify
before this Committee.
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Ms. LOFGREN. Thank you very much for your testimony.
We will close this panel with Ms. Mitchell’s testimony.

STATEMENT OF CLETA MITCHELL

Ms. MiTcHELL. Thank you, Madam Chairman. I am pleased to be
here and to have the opportunity to speak to you today.

I would open with one very basic question. Why do some people
in organizations in this country so resent and so forcefully object
to efforts to ensure the integrity of our voting procedures?

Ensuring our voting systems are secure and that only legally eli-
gible voters cast ballots and that every legally cast ballot is counted
to the highest degree of certainty and accuracy is the goal of every
Republican organization and conservative group that I work with—
every candidate, in every conversation. I have never been in a con-
versation with any Republican attorneys or candidates or campaign
operatives who ever said, “Let’s figure out how to keep minorities
from voting.” It simply does not happen.

Our goal is to ensure that our voting systems are secure, that
only legally eligible voters cast ballots and that every legally cast
ballot is counted. But there is an industry that has arisen in this
country over the past decade which is determined to convince all
of us that there is no voter fraud. So, if there is no voter fraud,
then, of course, we have to make sure that there are no protections
in place, and we have to make sure that there are no observers and
no safeguards, because if there is no voter fraud, then we do not
need all of these things, right?

Well, personally, I am tired of the professional vote-fraud-deniers
industry that has arisen, because their view is: There is no vote
fraud; therefore, anybody who says there is vote fraud and who
tries to take steps to protect against it must be, of course, a racist.

I am not a racist. I am not out here to talk about protecting the
integrity of the voting system because I am a racist. Because it
simply is not true, nor is it true of all of the people who I work
with, who are honorable people and who want to protect the integ-
rity of the voting system.

When they say there is no vote fraud, let me give you some ex-
amples.

Headline, October 30, 2007, the Seattle Times: “three Plead
Guilty in Fake Voter Scheme. The prosecutors in King County,
Washington, are in the process of sending people to jail for what
they call the most massive voter registration fraud scheme in King
County history.”

From the Monroe Free Press, Monroe, Louisiana, November 5th,
just 2 weeks ago: “Were Votes Bought with Toilet Tissue and Va-
nilla Wafers? The Louisiana Ethics Commission is investigating al-
legations of vote buying, stemming from the Statewide elections
held last month. The candidates were all African American.”

I talked to my daughter this morning, who graduated from the
University of Pennsylvania last May, and she reminded me when
I told her what I was doing today that, a year ago this month, she
had been an observer at a Philadelphia polling place. She was a
volunteer Republican observer. They sent her to a largely Hispanic
minority voting place, not because the Republicans were racist but
because my daughter is fluent in Spanish.
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During the course of the time when she was there, she just rat-
tled off the things she witnessed—people tampering with the voting
machines, people who were not the election officials who were going
behind and tampering with the voting machines after voting had
begun, people distributing partisan literature inside the polling
place.

When she, as she was supposed to do, objected and told the elec-
tion officials that they are not supposed to be here deliberating
passing out this literature, she was told, “We don’t want any Re-
publicans here in this precinct. We all vote Democratic in this pre-
cinct. So why don’t you just leave?”

There were able-bodied people walking in, going directly to the
disabled voting table, saying that they were disabled so that some-
body could go with them into the polling place and could tell them
how to vote.

All of these things are not—people say, “Well, that is just anec-
dotal evidence.” Well, anecdotes of breaking the law are still in-
stances of illegal voting activity.

I could go on and on with instances of voting fraud, but what I
am here today to ask is, why is it that we should have this debate
about whether vote fraud exists?

One of the things that I think I would most like to say, as a point
of personal privilege, is that I have read the written testimony of
one of the other witnesses. I want to personally go on record here
today as saying that the efforts by this professional vote-fraud-
deniers industry to attack and to malign Commissioner Hans von
Spakovsky, formerly of the Justice Department, now the Commis-
sioner of the Federal Election Commission, I find to be outrageous.
Hans von Spakovsky is an honorable, decent man, and the attacks
on his integrity, the aspersions cast on his character by people with
whom he disagrees philosophically should not be tolerated.

During the Clinton administration, the Justice Department was
ordered to pay over $4 million in attorney fees for groundless, base-
less cases that had been brought by the Justice Department. Now,
none of that has been discussed publicly. Hans von Spakovsky—
during the time when he was at the Justice Department, none of
those kinds of cases were brought and did not happen. Well, his sin
was to object to career people’s being able to bring cases based on
their philosophy and not the law.

Thank you.

[The statement of Ms. Mitchell follows:]
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Testimony of Cleta Mitchell, Esq.
House Administration Committee

November 16, 2007

My name is Cleta Mitchell. I am an attorney, specializing in the
area of political law — the business and regulation of politics, lobbying,
public policy and elections.

I have been involved in law and politics for more than thirty years.
It is a privilege for me to appear here today to discuss with the
Committee the integrity of America’s elections and voting process.

I begin with a simple but very basic question:

Why do some people and organizations so resent and so forcefully
object to efforts to insure the integrity of our voting procedures?

It absolutely mystifies me that there has emerged over the past
several decades an entire industry — well financed and well organized,
supported by the mainstream media and the liberal elites in this country
~ which is determined to stymie any effort to insure that our voting
systems are secure, that only legally eligible voters cast ballots and
that every legally cast ballot is counted to the highest degree of
certainty and accuracy.

That is the absolute goal of every organization, campaign and
entity with which I am involved. From the Republican National Lawyers
Association to the American Conservative Union to the informal groups
of lawyers who practice political law as I do for Republican candidates
and conservative organizations...we all are dedicated to this principle:

WASH_ 21187711
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To insure that our veting systems are secure, that only legally
eligible voters cast ballots and that every legally cast ballot is
counted to the highest degree of certainty and accuracy.

Yet, there are well-organized forces furiously at work even as we
speak, seeking to block this principle from ever being effectuated.

These are the people and the groups who contend that there is no
voter fraud and no people who try to illegally influence the election
process — and that any of us who believe otherwise are and must be
racists.

I am personally offended and sick and tired of being labeled a
racist simply because 1 know there are people out there who are
determined to steal votes and steal elections if they possibly can.

I am tired of the Professional Vote Fraud Deniers Industry.
Because that is what it is. A massive, well-funded industry of people

and groups who deny the existence of vote fraud in order to make certain
that there are no watchdogs, no safeguards and no protections in place to
keep vote fraud from happening.

No vote fraud? Really? Then how about these facts...

® Headline: The Seattle Times, October 30, 2007 “Three
plead guilty in fake voter scheme”. The story reads “Three
of seven defendants in the biggest voter-registration fraud
scheme in Washington history have pleaded guilty and one
has been sentenced, prosecutors said Monday. The
defendants were all temporary employees of ACORN, the
Association of Community Organizations for Reform Now,
when they allegedly filled out and submitted more than
1,800 fictitious voter-registration cards during a 2006
registration drive in King and Pierce counties.”

2
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® From the Monroe Free Press, Monroe Louisiana, November
5, 2007 “Were Votes Bought with Toilet Tissue, Vanilla
Wafers?” The story: “The Lousiana Ethics Commission
will be investigating allegations of vote buying stemming
from the state-wide elections held last month. An incumbent
state senator learned that a non-profit group was instructing
families to whom it was distributing food to vote for his
opponent or "the food would stop.” The Monroe Free Press
prides itself on being the “voice of the Monroe Area
African-American community”

® 2002, General Election day, North Carolina. I was
overseeing the statewide voter effort from the North
Carolina Republican Party headquarters. I personally took a
phone call from a voter who had witnessed the following:
From the moment the polls opened on election day, a man
sitting in a van parked just outside a polling place motioned
to voters as they entered the polling place. They approached
the van, he spoke to them apparently giving them
instructions. The voters went inside and when they came
out they walked over to his van and in exchange for their
ballot stub, received biscuits with what appeared to be
money stuffed inside. I personally contacted the state
election board and the Department of Justice election day
fraud hotline. Of course, by the time anyone arrived to
investigate, the man had stopped handing out the biscuits.
His response to investigators was that he was just “handing
people something to eat...” It would be nice to know what
was really going on. But because of the Professional Vote
Fraud Deniers Industry, taking photographs or videoing
shenanigans such as the witnessed by the woman who called
that day couldn’t take photos to establish the evidence of her
assertions...so convenient...if preservation of evidence is
prohibited by law...then there is no evidence of vote fraud
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and thus there must not BE any vote fraud...surely no one
would buy...or sell...a vote. Right?

November 15, 2007 — YESTERDAY ....from The Politico
“Twenty percent of students polled by their peers at New
York University said they’d exchange their vote in the next
presidential election for an iPod touch. Sixty-six percent
would exchange it for free tuition. And fifty percent said
they'd lose the right forever for $1 million. Ninety percent
of the students who said they'd give up their vote for the
money also said they consider voting "very important” or
"somewhat important"; only 10 percent said it was "not
important.” Also, 70.5 percent said they believe that one
vote can make a difference — including 70 percent of the
students who said they'd give up their vote for free tuition.

2001 -- The state of Missouri established a bi-partisan
commission to review the events of November 7, 2000 in
which 1,233 persons who were not legally qualified to vote
in the State of Missouri nonetheless cast ballots upon
obtaining court orders, falsely claiming to be eligible. The
evidence demonstrated that a concerted effort was planned
in advance of election day to not only illegally extend the
hours for voting beyond the statutory period but also to
obtain court orders authorizing votes to be cast by persons
not legally eligible to vote. Clearly, this was a plan to
violate the integrity of the voting system in the state of
Missouri — which succeeded.  Key findings include votes
cast by:

* convicted felons

* people who voted at least twice, possibly more than

twice
* deceased persons
* persons registered at vacant lots
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* multiple names registered at the same address —
which addresses are not multiple family dwellings,
nursing homes, dorms, hospitals or group homes

* The primary lawsuit brought by the Democrats in
Missouri to keep the polls open beyond the statutory
poll closing time had a lead plaintiff who was deceased.
When the fact was brought to the attention of the
attorney, he responded that it was another person by the
same name who had not been allowed to vote — a
review of the records revealed that the individual had
voted earlier in the day without difficulty.

I can go on and on. The facts are the facts despite the yeoman
and unceasing efforts of those in the Professional Vote Fraud
Deniers Industry to deny the existence, the patterns, the
practices of dishonorable persons and organizations to engage
in vote fraud. It reminds me of the former Soviet Union’s
official position that it was never at war in Afghanistan in the
1980’s...hoping no one would notice the dead soldiers who
came home in increasing numbers in coffins or the returning
soldiers who were just supposed to stick with the Soviet party
line and deny that there was a war...or that they had been in it.

Here is a fact: there ARE people who steal or attempt to steal
votes. There ARE people who willingly sell their votes.

That is illegal.

And efforts to uphold and enforce the laws of every jurisdiction
that prohibit illegal activities related to voting are NOT racist.

There are some who are so committed to their philosophical
view of the world that they literally have no sense of propriety
or integrity when it comes to using the levers of government to
support their own political agendas.

5
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The Clinton Administration’s Justice Department through its Voting
Rights Section in 1993 filed suit in Dallas County alleging racism and
discrimination by Dallas County public officials. After four years, the
federal appellate court upheld the dismissal of the case by the lower
court as well as upholding the lower court’s order to the federal
government to pay almost $85,000 in defendants’ attorneys fees and
costs. The Court said, “this is a very troubling case. Over four years
ago, the United States filed this action against Dallas County public
officials accusing them of purposefully discriminating against black
voters in order to deny them the opportunity to elect their preferred
candidate for the office of commissioner of District 2 in the 1992
general election...A properly conducted investigation would have
quickly revealed that there was no basis for the claim that the
Defendants were guilty of purposeful discrimination against black
voters...In this appeal, we affirm the district court’s order awarding
EAJA fees to the Defendants because the position of the United States,
when viewed as a whole, was not substantially justified. Unfortunately,
we cannot restore the reputation of the persons wrongfully branded by
the United States as public officials who deliberately deprived their
fellow citizens of their voting rights. We also lack the power to remedy
the damage done to race relations in Dallas County by the unfounded
accusations of purposeful discrimination made by the United

States. .. The filing of an action charging a person with depriving a
fellow citizen of a fundamental constitutional right without conducting a
proper investigation of its truth is unconscionable...Hopefully, we will
not again be faced with reviewing a case as carelessly instigated as this
one.” United States v. Jones, 125 F. 3d 1418, 1431 (11" Cir., 1997)

Today, the other witnesses appearing here today to complain of
something they now term “vote caging” is of a kind and is exactly the
kind of baseless claim of discrimination that the Court found so
repugnant in the Jones case cited above. And, one of the witnesses
appearing here today, Mr. Hebert, was the attorney of record for the
United States who made the false claims that the Court so soundly
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rejected — and which cost the American taxpayers not only the costs of
the government’s unfounded lawsuit, but also the costs of the
defendants’ attorneys and legal expenses.

Likewise, the Congress, the media and anyone of sound mind
should reject the latest tool in the Professional Vote Fraud Deniers
Industry’s toolbox: “vote caging”.

When I was involved in electoral politics as a candidate for the
legislature in Oklahoma, the best lists of voters were the new registrants.
Those were the most current addresses, and we reasoned, those who had
taken the trouble to recently register were more likely to also vote. I
always made it a practice to be sure to get those new registration lists
and to send them letters welcoming to the voter rolls in my district, and
asking their support for my election and my subsequent three re-
elections.

I can tell you that if those letters were returned to me as
“undeliverable”, I would have been surprised. And if a LOT of those
letters were returned, I would have been the first person to say to the
election board of my county, “there is something really wrong here.”

Now, I am being told - that anyone who sends letters to newly
registered voters is a racist and probably looking to suppress minority
votes AND Congress is being asked to make such communications
illegal.

So what we have is one of the very best ways to identify potential
illegal votes and voters, which is now being described as ‘racist’...as yet
another tactic of the Professional Vote Fraud Deniers Industry to
further undermine the integrity of our voting system.

1t defies common sense.

WASH_2118771.1
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And I want to take a moment of personal privilege here today to
state for the record that I am tired of the false, baseless and bitter
personal attacks on the honor and integrity of Hans von Spakovsky
which are leveled in the testimony of Mr. Herbert today and which has
been ongoing for several years now.

He is engaged in a concerted effort to utterly destroy
Commissioner von Spakovsky, who is someone I know well, and whose
honor, integrity and principles are absolutely pristine. He has been
subjected to the very worst kind of personal attacks for the simple reason
that Commissioner von Spakovsky is a conservative and a Republican.
Two strikes against him in the eyes of these individuals.

Commissioner von Spakovsky’s real sin, however, was that for the
first time in decades, he and others fought with these individuals who
thought they owned the Voting Rights Section of the Department of
Justice and have declared war on Mr. von Spakovsky and others who
made a concerted effort to base the decisions of the Voting Rights
Section on the law, not on personal political persuasions or liberal
orthodoxy. For that, those individuals have determined to destroy this
honorable public servant, Hans von Spakovsky.

As Edward Blum of the American Enterprise Institute has written,
“Hans von Spakovsky's only crime was his failure to embrace the
agenda of the liberal voting rights community”.

I am here today in no small part to challenge their attacks on
Commissioner von Spakovsky and to remind the Committee that the
legal positions taken by Commissioner von Spakovsky and others in
opposition to these witnesses were upheld and validated by the Courts.
And if we are to review the facts, it was the Voting Rights Section of the
Department of Justice during the Clinton Administration that was
responsible for bringing frivolous lawsuits with baseless allegations of
racism that resulted in over $4,000,000 in attorneys fee award against
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the United States government. Something that did NOT happen on
Commissioner von Spakovsky’s watch.

This Committee and the Congress would do well to carefully
consider the source before buying into their proposals.

Protecting the integrity of the voting process is not a racial insult or
slur. And to my way of thinking, those who equate the two do an
injustice to both the American electoral system and America’s minority
voters. ‘

It is time to STOP playing the race card. It is time to take every
possible step to insure that our voting systems are secure, that only
legally eligible voters cast ballots and that every legally cast ballot is
counted to the highest degree of certainty and accuracy.

Thank you.
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Voica of the Monroe Araa Alrican-American Community

Were votes bought with toilet

tissue, vanilla wafers?

11/05/07

The Louisiana Ethics commission may be busy in a few weeks
trying to unravel complaints of illegal activities in the October
20th elections statewide.

Included among the complaints will be one expected to be filed by
Representative Willie Hunter who claims that a Federally tax
exempt organization in Lake Providence gave boxes of food and
household supplies to voters and told them to vote for his
opponent and a slate of candidates endorsed by the Louisiana
Democratic Party.

Hunter claims that hundreds of families were given boxes of food
two days before the election then told that the food would stop if
Frances Thompson was not elected State Senator. He said he is
preparing a formal ethics complaint that will not change election
results but will stop illegal activity in the future.

The Free Press contacted one Lake Providence woman who said
she was called just before election day and told that food and
household supplies would be distributed at the office of the
Louisiana Center Against Poverty.

She said when she arrived she was told to sign in and she and
others listened to two lectures about the importance of voting for
Frances Thompson for State Senator. She said she did not
recognize the first woman but the second was The Reverend
Carolyn Hunt, a Monroe Minister who also heads the Girl Power
organization.

She said The Reverend Hunt told them to vote the numbers on
the ballot which included Secretary of Agriculture Bob Odom and
Rep. Frances Thompson. She said Hunt made it clear that unless
these persons were elected the food boxes would stop.

After the lecture each was given two boxes, one containing food
items such as vanilla wafers, crackers, potatoes or other dry
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goods. The other contained toilet tissue, mouthwash, cleaning
supplies, body lotion and other supplies.

Inside each box was a voting ticket.

Another Lake Providence woman said she was concerned because
it did not appear that asking people to vote for a candidate to get
food was legal. That's why she said she reported the boxes she
received without using any of the items.

Tony Sellers of "Feed the Children" based in Oklahoma said his
organization delivered a truck load of supplies to the offices of the
Louisiana Center Against Poverty on October 18th. He said the
truck contained food and household supplies for 400 families. He
said another sponsor was the Cornerstone Family Church. He said
the order was placed by the Center Against Poverty with a note
that funds will be overnighted to cover the cost of the rush order.

However, Sellers said that Feed the Children is non-political and
does not allow distributors to give speeches, support candidates
or even to give sermons or religious speeches.

"If that happened it would definitely be against our policy." Said
Sellers.

Sellers said the truck made the delivery on October 18th, two
days before the election. He said usually a trailer of food for 400
families cost $7,200, which covers the cost of the food, delivery
costs and other overhead.

Both organizations receiving the foods are Tax Exempt
organizations that are prohibited from political activity.

Sellers said "Feed the Children" has an investigation unit that is
presently investigating the Lake Providence area complaints,

Senator Charles Jones, who founded the Louisiana Center Against
Poverty, said the agency feeds thousands of poor people every
year and has never placed conditions upon the receipt of food.

When the agency distributes foods through the Poverty Center,
Jones said, it is usually paid for from state funds through his
Senatorial District. However, since he was not aware of the
October 18th activity, he said Tuesday he was not sure of the
source of the $7,200 payment.

Jones said he does not know about the specific complaint but
doubts that anyone in his agency placed conditions on receiving
food.

He said the underlying tone of the allegations seems to suggest
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that he supported Frances Thompson's Senate bid over Rep. Willie
Hunter.

"1 supported Willie Hunter. I spent 14 hours with him on the radio.
1 announced it in the Free Press and in Irma's paper (Dispatch)
and everywhere else. If anyone is trying to suggest that I did
anything except support Willie Hunter they are not telling the
truth.” Jones said. When asked Tuesday about the allegations
made by the Lake Providence residents concerning her, The
Reverend Carolyn Hunt said she would have to contact someone
else before she could answer. Then she said, "no comment.”

Wednesday just before press time she left @ message on the Free
Press Answering service that said, "I called to respond to your
question on yesterday and the answer is 'no' it did not happen.”

Contacted again Wednesday about Hunt's denial, one of the
complainants told the Free Press, "She might say it didn't happen
but haif the community saw it."

The Reverend Hunt is a relative of Senator Jones and is aide to
Senator Jones.

Most at NYU say their vote has a price

8y: Lily Quateman - Washington Square News
Novemier 14, 2007 07:29 PM E8T

Two-thirds say they'll do it for a year's tuition. And for a few, even an iPod touch will do.

That's what NYU students said they'd take in exchange for their right to vote in the next
presidential election, a recent survey by an NYU journalism class found.

Only 20 percent said they'd exchange their vote for an iPod touch.

But 66 percent said they'd forfeit their vote for a free ride to NYU. And half said they'd give
up the right to vote forever for $1 million.

But they also overwhelmingly lauded the importance of voting.
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Ninety percent of the students who said they'd give
up their vote for the money also said they consider
voting "very important” or "somewhat important”;
only 10 percent said it was "not important.”

Also, 70.5 percent said they believe that one vote

| d . can make a difference — including 70 percent of the
students who said they'd give up their vote for free

CONERING THE YOUNG VOTERS OF 08 tuition.

The class — "Foundations of Journalism,” taught
by journalism department chairwoman Brooke Kroeger — polled more than 3,000
undergraduates between Oct. 24 and 26 to assess student attitudes toward voting.

"The part that I find amazing is that so many folks think one vote can make a difference,"
Seciology Department Chairman Dalton Conley said. He added, "If we take them at their
word, then perhaps they really think votes matter, and that's why someone might pay a
year's tuition to buy theirs.”

Sixty percent of the students who said they'd give up their vote for tuition also described
their families' income as upper-middle or high.

Their reasons for giving up their votes varied.
"At the moment, no candidate who truly represents my political beliefs has a chance of
winning a presidential election,” one male junior studying film and television at the Tisch

School of the Arts wrote on the survey.

"It is very easy to convince myself that my vote is not essential,” wrote a female CAS
sophomore. "After all, I'm from New York, which will always be a blue state."

Other students wrote that they were disgusted by the thought.

"I would be reversing history — a lot of people fought so that every citizen could be
enfranchised,” said a female in her second year at the Stern School of Business.

One CAS junior went even further, writing that "anyone who'd sell his lifelong right to vote
should be deported.”

Lily Quateman reports for New York University's Washington Square News. Washington
Square News is partnering with Campus Politico for the 2008 elections.

Would you give up your vote for anything? If so, what would it take? Post 2
comment here and let us know.
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Ms. LOFGREN. Thank you all for your testimony.

Since this is the minority panel, I will turn now to our ranking
member, Mr. McCarthy, for his 5 minutes of questions.

Mr. McCARTHY. Well, thank you, Madam Chair.

I want to thank all of the witnesses on this panel and the next
panel.

Even though this is known as the minority witness day, I was
happy to approve the other panel to come as well. This is what I
believe it should be, and I know Madam Chair personally approved
a}rlld changed the ratio on the last hearing. I want to thank you for
that.

If T could get to questions, Mr. Leiendecker, you had mentioned
in your statement 1,500 voter registrations. You talked about an
organization called ACORN. What followed through on that? Was
there any prosecution? Was anybody found guilty?

Mr. LEIENDECKER. I am guessing you are referring to 2003.

Mr. McCARTHY. Yes.

Mr. LEIENDECKER. Is this the time?

Mr. McCARTHY. I think you said—yes.

Mr. LEIENDECKER. There were two that I mentioned. One was in
2003 that that happened, and the other one was just recently in
the 2006 November election.

In 2003, nothing at all happened to the individuals. There was
an investigation. I was not there at the time, but I have talked
with individuals in the office. What ultimately happened was the
information was sent over to the prosecutor’s office, and the pros-
ecutor’s office did not do anything.

This last time in 2006, right before the November election, there
was roughly 4,000 or 5,000 cards that we deemed as problems.
What happened was the Justice Department came in and subpoe-
naed them and took them. It is, to my knowledge—and I talked
with them about 2 weeks ago—that it is still under investigation,
and we will be hearing something very shortly of indictments, I
would say.

Mr. MCCARTHY. So this is something that continues from election
to election, where you are finding this fraud?

Mr. LEIENDECKER. We have an ongoing problem. I don’t know
how it is with other jurisdictions with this group, but, you know,
it was very frustrating to me, because, right before the November
election, we tried to right this wrong and make sure that, you
know, as to everybody who may have slipped through the cracks,
that they were going to get the right to vote. And everybody did
get the right to vote.

The problem that we ran into with them was that they started
pointing the finger back at us and saying, “You guys are the prob-
lem. You are trying to just minimize individuals voting, and you
are the problem,” basically. It was not true.

After the November election, there was a Post-Dispatch article in
which one of the heads of ACORN came in and said, “Well, maybe
they were a little right on this.” They were not necessarily sorry,
but they said that their organization in St. Louis was the worst
that they have ever seen.

Mr. McCARTHY. Now, Mr. O’Neal, you talked about ACORN. You
made some statement of 5,000 registrations, 1,000 of them seri-
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ously flawed, that 213 had Social Security numbers that were not
theirs; they were those of deceased people.

So you are witnessing the same concern?

Mr. O'NEAL. Yes, sir.

Mr. McCARTHY. Maybe you could elaborate on that, as well.

Mr. O’NEAL. Well, what we experienced was, apparently, some
task forces, some of which belonged to ACORN and some of which
apparently were part of other organizations that came in and went
to various places throughout the city, particularly to college cam-
puses, and they attempted to register people to vote, but they did
so without really checking to make sure that the people there sign-
ing up really were qualified to vote.

We would contact, for instance, these felons, and the felons
would say, “Well, they told us not to worry about checking that
block; it didn’t matter.” Then, subsequently, somebody apparently
went in and checked the block for them, saying they were not a
felon. Well, of course, we caught up with that. We do look at these
things very closely.

Mr. McCARTHY. Now, Mr. Bell, you brought up some—and I
know your background personally. We have a personal relation-
ship. I know we have talked about races and seeing problems
throughout. We know personal witnesses have seen problems
through there.

Could you talk about ways in which we might be able to change
this in a bipartisan manner, about the citizen box not even being
checked? Why would somebody not check whether they were a cit-
izen or not if they were?

Mr. BELL. Well, there is not a lot of evidence on that, court cases
or testimony, of people who failed to check the box. I believe, dur-
ing the Dornan-Sanchez investigation, there was a pretty thorough
investigation of a number of votes that were illegally cast in that
congressional race.

Mr. McCARTHY. I think that number was in the 600s, was it not?

Mr. BELL. Well, I think it was in the low thousands of people
who—650 were identified as actually being illegal, noncitizens, who
voted in that election. Over 1,000 were people who did not check
the box on their voter registration affidavits.

Mr. McCARTHY. Now, you say one thing that maybe we can do—
and maybe we can do this, Madam Chair, in a bipartisan manner.
If we just made everybody answer that question, that could clean
up a lot within the rolls.

Maybe if I could just quickly go down the line, because my time
is up. Would you agree with that, if we just made everybody an-
swer the question of whether they are a citizen or not?

Mr. BELL. I think it is very important.

Mr. McCARTHY. Could I ask each witness really quickly if they
agree with that?

Ms. LOFGREN. The gentleman is given an additional minute so
that the witnesses can answer.

Mr. McCARTHY. Thank you.

Ms. MiTcHELL. Well, I do not want the Federal Government to
take over the decisions about voter registration any more than they
already have. I think every State should require that that be done,
yes.
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Mr. McCARTHY. Mr. O’Neal.

Mr. O'NEAL. Yes, I agree completely that that would help.

Mr. LEIENDECKER. I would agree.

Mr. McCARTHY. Thank you very much, Madam Chair.

Ms. LOFGREN. The gentleman’s time has expired.

I, without objection, will enter into the record a letter that has
been provided to the committee from the Secretary of State’s office
in Missouri to you, Mr. Leiendecker, and to Mary Wheeler-Jones,
dated October 30, 2006.

[The information follows:]
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ROBIN CARNAHAN
JaMES C. KIRKPATRICK SECRETARY OF STATE ELECTIONS DIVISION

STATE INFORMATION CENTER STATE OF MISSOURI 573)751-2301
{673)751-4936 ( )

October 30, 2006

Scott Leiendecker, Director
Mary Wheeler-Jones, Director
300 N. Tucker Blvd.

St. Louis, MO 63101

Dear Scott and Mary,

The Secretary of State’s office received a copy of the letter your office sent to voter registration
mail-in applicants whose voter registration applications were submitted to your office by a
representative of ACORN sometime between July 31, 2006, and October 11, 2006.

Your letter requires that each applicant contact the Election Board so that their voter registration
information is confirmed prior to completing the registration process. In addition, the letter is
not clear as to whether the applicant must also sign and return the letter with his or her telephone
number in order to complete the registration process.

These steps as outlined in your letter are additional registration requirements in violation of
Missouri law. See Missouri Constitution Article VIII, Section 2 and Sections 115,133, RSMo.

Furthermore, Section 115.155.4, RSMo, specifically provides that if your office determines that
an applicant is not entitled to register your office must, within seven business days after
receiving the application, notify the applicant by mail and state the reason the applicant is not
qualified to register to vote.

These additional requirements may also be in violation of federal election laws. See National
Voter Registration Act, 42 U.S.C. §1973gg-6(a)1 and 6(a)2 and the Voting Rights Act, 42 U.S.C.
§1971(a)}(2)(B).

As a result, your office should process these voter registration applications pursuant to state and
federal law. For your reference, we have enclosed another copy of the memo we sent to you
regarding driver’s license and last four digits of the Social Security numbers on voter registration
forms.

Respectfully yours, B
o p oo, G
LTy Faov o f{/&?/{?/ A TS
Betsy Byers  ° Kdy Dinolf
Co-Director of Elections Co-Director of Elections

PO BOX 1767 » JEFFERSON CITY, MISSOUR] @ 65102
WWW.508.MO.gov
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Ms. LOFGREN. I would just simply note that this letter from
Betsy Byers and Kay Dinolfo, who were co-directors of elections,
points out that the steps that you outlined in your letter are addi-
tional registration requirements in violation of Missouri law. And
they cite the section of the Constitution and also indicate that your
actions may also have been in violation of Federal election laws.

That goes into the record.

At this point, we would thank the panel for their——

Mr. LEIENDECKER. May I respond to that?

Ms. LOFGREN. No. You had 5 minutes of testimony. She is re-
sponding to your testimony, and we are just putting it in the
record, and people will sort it out.

Well, now, I thank these witnesses, and I will ask the next panel
to come forward.

As the witnesses are coming forward, I will introduce them.

We have Joseph Rich. Mr. Rich is the director of Fair Housing
and Community Development, the Lawyers’ Committee for Civil
Rights Under Law. Before joining the Lawyers’ Committee in 2005,
Mr. Rich spent his career in the Department of Justice’s Civil
Rights Division, where he litigated and supervised civil rights
cases. In addition, from 1999 to 2005, Mr. Rich served as the chief
of the Voting Section, where, in 2004, he directed and coordinated
the most extensive election monitoring program in the history of
the Civil Rights Division, involving coverage of 86 jurisdictions and
election monitoring by over 1,000 Federal employees. Mr. Rich re-
ceived his J.D. degree cum laude from the University of Michigan
Law School and his bachelor’s in history from Yale.

Next, we have Gerald Hebert. For the past 10 years, Mr. Hebert
has had an active Federal court litigation practice, specializing in
redistricting and in voter rights issues. Over the last 3 decades, he
has served as legal counsel for parties and amici curiae in numer-
ous redistricting lawsuits, including several cases decided in the
Supreme Court of the United States. Prior to his time in solo pri-
vate practice, Mr. Hebert served in the Department of Justice from
1973 to 1994 in many supervisory capacities, including acting chief,
deputy chief and special litigation counsel in the Voting Section of
the Civil Rights Division.

Finally, we have Elizabeth Westfall. Ms. Westfall is the senior
attorney and deputy director of The Advancement Project’s Voter
Protection Program. In this capacity, Ms. Westfall litigates voting
rights cases on behalf of voter registration organizations and indi-
vidual voters. She also engages in advocacy with election officials
on various voter registration and other election administration
issues. Ms. Westfall joined The Advancement Project after serving
as a civil rights litigator in private practice and with the Wash-
ington Lawyers’ Committee for Civil Rights and Urban Affairs. She
received her law degree from Harvard Law School and her under-
graduate degree from Carleton College.

We do thank you for being with us this morning.

We will start with you.

I think you heard the instructions with the first panel. Your en-
tire statements will be made part of the official record. We do ask
that your testimony consume 5 minutes. And when your 5 minutes
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are up, the red light will be on, and we will ask you to complete
your sentence so we can hear the next witness.
We will start with you, Mr. Rich.

STATEMENTS OF MR. JOSEPH RICH, FORMER CHIEF, DEPART-
MENT OF JUSTICE VOTING RIGHTS SECTION; MR. J. GERALD
HEBERT, FORMER ACTING CHIEF, DEPUTY CHIEF AND SPE-
CIAL LITIGATION COUNSEL, DEPARTMENT OF JUSTICE VOT-
ING RIGHTS SECTION; MS. ELIZABETH WESTFALL, DEPUTY
DIRECTOR OF VOTER PROTECTION, THE ADVANCEMENT
PROJECT

STATEMENT OF JOSEPH RICH

Mr. RicH. Thank you very much, Madam Chairman.

I was asked to address the issue of vote caging, and I very much
appreciate the opportunity to state my views on this subject.

Vote caging is defined in various ways, but the one I am using
is in a ballot security report from 2004, which states “challenging
voters using inaccurate, unofficial lists of registrants derived from
do-not-forward letters sent to low-income and minority neighbor-
hoods.” And these are letters that are not sent by election officials.
These are letters that are sent by organizations or party organiza-
tions. Targeted at traditionally disenfranchised voters, this practice
relies on voter challenge laws to indiscriminately question the abil-
ity of eligible voters to cast a ballot.

While purported to be designed to fight voter fraud, caging is
really a quite cynical way to undermine the most fundamental
right of all Americans for partisan gain. The reason it really cannot
be justified as a fight against voter fraud is it is targeted. The lists
are targeted at predominantly minority areas. These activities have
the effect of discouraging voters who are challenged, as the chal-
lenge process is cumbersome and time-consuming. They also may
cause delays in lines, further lowering the number of persons who
vote.

And, of course, especially alarming is the targeting of minority
voters. Indeed, in 2004, one State representative in Michigan was
quoted as saying, “If we do not suppress the Detroit vote,” which
was over 80 percent African American, “we are going to have a
tough time in this election.”

My written testimony focuses on the increased uses of this tech-
nique in recent years, which is well-documented in four studies
that I discuss in the written testimony. The practice has grown sig-
nificantly in recent years. Just a few weeks ago, the registration
eligibility of over 900 students at Georgia Southern University was
challenged by local residents in Georgia—Statesboro, Georgia. De-
spite a requirement under Georgia law that required personal
knowledge in order to file a challenge, each of the forms used in
this challenge were identical, save for the name of the challenged
voters. The Voting Rights Project at the Lawyers’ Committee inves-
tigated and monitored the situation closely. Just a few days ago,
the challenges were dropped under threat of litigation from the
Lawyers’ Committee.

Many vote caging incidents came to the Voting Section’s atten-
tion when I was chief of the section in 2004. They included threat-
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ened challenges to voters at predominantly African American pre-
cincts in Duval County and Louisville, Kentucky, and to Hispanic
voters in Alamance County, North Carolina, Atkinson and Long
Counties, Georgia. In each instance, they were investigated, and
monitors were present at the polls on Election Day. The challenge
plans were successfully addressed because the schemes had been
made public, and the Department of Justice as well as other inter-
ested national groups took strong, responsive action.

However, with respect to the most extensive voter caging pro-
gram in 2004 in Ohio, the Department’s response was limited and
appeared to be politically tinged. According to a Project Vote re-
port, there were over 232,000 letters sent to newly registered vot-
ers by the Republican Party and around 30,000 returned as un-
deliverable. Lists of returned mail to election officials were used to
supplement the list, and in the end, there were over 35,000 voters
on these lists.

Extensive litigation resulted from this. In one of the vote caging
cases, Spencer v. Blackwell in Ohio, the case was brought just be-
fore the election. The Democratic Party sought to enjoin any new
challenges of voters in Hamilton County. The court found that the
challenges would be of 97 percent of African American voters,
newly registered voters, while only 14 percent of new voters in
white precincts would face a challenge. This is the court’s finding.
In other words, it was the classic and especially extensive vote cag-
ing scheme targeted at minority voters.

The United States was not a party to this case, but nonetheless,
it took the unusual step of sending the court a letter right before
the hearing of October 29th, a letter drafted and submitted to the
court by the political appointees in the division, with no knowledge,
much less any input, from the Voting Section career staff.

Ms. LOFGREN. Mr. Rich, your time has expired, so if you could
conclude.

Mr. RicH. Okay. I will just finish up on this particular incident.

Although the case raised serious claims of race discrimination,
the letter by the then-Assistant Attorney General inexplicably did
not address race, and urged that the challenges be permitted.

[The statement of Mr. Rich follows:]



63

TESTIMONY FOR THE HOUSE ADMINISTRATION COMMITTEE
SUBCOMMITTEE ON ELECTIONS

Hearing on Voter Registration and List Maintenance {(cont.)

November 16, 2607

Joseph D. Rich

Director, Fair Housing Project

Lawyers” Committee for Civil Rights Under Law
1401 New York Ave. NW

Washington, DC 20008
Irich@lawverscommitice.org

My name is Joe Rich. Since May, 2005 I have been Director of the Housing and
Commaunity Development Project at the Lawyers” Committee for Civil Rights Under
Law. Previously I worked for the Department of Justice’s Civil Rights Division for
almost 37 years. The last six years — from 1999-2005 — I was Chief of the Division’s
Voting Section.

I have been asked to address the issue of “vote caging™ and first want to thank the
Committee very much for the opportunity to state my views on this subject. Vote caging
is the term given an unfortunate practice that undermines the integrity of our electoral
system. Targeted at traditionally disenfranchised voters, this practice relies on voter
“challenge” laws to blindly question the ability of eligible voters to cast a ballot. While
dressed in the garb of protecting against the “voter fraud,” caging is really a cynical way

to undermine the most fundamental right of all Americans — the right to participate freely
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in our democracy — for partisan gain. It is especially pemicious because it has almost
invariably been used to suppress the vote of minority voters.

My testimony will first provide some background on vote caging and then focus
on what I believe has been increased use of the technique in recent years with special
attention to the significant impact of this deplorable practice, and how the Department of
Justice addressed the issue when I was Chief of the Voting Section. [ conclude with
suggestions to address the practice.

I. BACKGROUND

Vote caging is another name for a “ballot security” technique that has been used
for many years. An especially good summary of such techniques can be found in the
Septeml.)er, 2004 report entitled “Republican Ballot Security Programs: Vote Protection
or Minority Vote Suppression - or Both? A Report to the Center for Voting Rights and
Protection,” authored by Chandler Davidson, Tanya Dunlop, Gale Kenny and Benjamin
Wise. (hereinafter referred to as “Ballot Security Report”) The report focuses on
numerous vote suppression programs connected with what the authors call “ballot
security programs gone bad” or “programs that, in the name of protecting against vote
fraud, almost exclusively target heavily black, Latino or Indian voting precincts and have
the intent and effect of discouraging or preventing voters in those precincts from casting a
ballot.” (Executive Summary) This report details the history of such voter suppression
programs from the 1950’s through 2004.

Several of the programs described in this report were brought to the attention of
the Department of Justice and actions were taken to combat them. For instance, in the

1990 Senate race in North Carolina pitting the incumbent Republican, Jesse Helms,
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against Harvey Gantt, an African-American who had been the first of his race to enter
Clemson University and the first African-American mayor of Charlotte. In the last week
of the campaign, the Helms campaign and the State Republican Party sent out 150,000
postcards to persons living in heavily minority areas in the state which contained
threatening and false warnings. The Civil Rights Division got involved shortly before the
election and secured an agreement from the Republican Party that information from the
postcards would not be used to challenge voters. In addition, a team of Voting Section
monitors were sent to North Carolina to observe the election. After the election, the
Division filed a lawsuit alleging intimidation and interference with black voters in
violation of the Voting Rights Act. The case was settled by consent decree which
enjoined any future ballot security programs targeting minority voters and required
approval of the federal court for any future ballot security programs of any kind. (See
Ballot Security Report, pp. 72-75).
The Summary and Conclusions to the Ballot Security Report states:

The foregoing examination of Republican ballot security programs since the

1950’s can be summarized succinctly. However legitimate the party’s desire

to guard against Democratic election fraud, these programs have sometimes

degenerated into efforts to suppress the votes of blacks and Latinos ~ often the

poorest and most vulnerable among them. (Report, p. 96).
As the Report documents, such efforts were not isolated and were well-organized.
II. VOTE CAGING IN 2004

In summarizing the types of voter suppression programs used , the Ballot Security

Report lists eight different types of programs, one of which is described as “Challenging

voters using inaccurate, unofficial lists of registrants derived from ‘do-not-forward’

letters sent to low-income and minority neighborhoods.” (Report, p. 97) It is this practice
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that has come to be known as vote caging. Since the attention brought to this term by
Monica Goodling in May, three reports concerning vote caging have been published.

First, in June, 2007 the Brennan Center published two guides: “A Guide to Voter Caging”

341

and “Reported Instances of Voter Caging.” Second, in September, 2007 Project Vote

published “Caging Democracy: A 50-Year History of Partisan Challenges to Minority
Voters,” by Teresa James (hereinafter referred to as Project Vote Study).? Third,
Davidson, Dunlap, Kenny and Wise have written a follow-up article to the 2004 Ballot
Security Report focusing specifically on vote caging entitled “Vote Caging as A
Republican Ballot Security Technique,” forthcoming in the William Mitchell Law
Review, vol. 34 (hereinafter referred to as Ballot Security Report II).

The articles provide similar definitions of “vote caging.” For instance, the Project
Vote Report states:

Vote caging is a practice of sending non-forwardable direct mail to registered
voters and using the returned mail to compile lists of voters, called ‘caging
lists,” for the purpose of challenging their eligibility to vote. In recent years,
other techniques, such as database matching have been used to compile
challenger lists. (p.3)

In the Ballot Security Report II, “vote caging” is defined as

We define vote caging as typically involving a three-stage process designed to
identify persons in another party or faction whose name is on a voter
registration list but whose legal qualification to vote is dubious, and then to
challenge their qualification either before or on Election Day. Ostensibly,
caging is an attempt to prevent voter fraud. In practice, it may have the effect
of disfranchising voters who are legitimately registered.

In the first stage, political operatives typically identify a geographic area with
a disproportionate number of registered voters who belong to a different party
from that of the operatives.

! See www.brennancenter.org/stack_detail.asp?key=348&subkey=49604&proj_key=76 and
www.brennancenter.org/stack detail.asp?key=348&subkey=49605&proj_key=76.

* See http://projectvote.ore/fileadmin/projectvote/publications/caging_democracy report.pdf.
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In the second stage, the operatives send first-class, do-not-forward letters
(sometimes by registered mail) to people in the identified areas, sometimes
asking them to perform a simple task that includes responding by mail to the
original letter. All letters retumed to the senders unopened are assumed to
indicate the addressees no longer live at the address that appears on the
registration rolls and therefore may not be legally entitled to vote. Their
names are then put on a “caging list.”

In the third stage, political operatives allied with those who constructed the
caging list may appear on Election Day at the polling places where those
people whose letiers were returned unopened may try to vote. The voters
would then be challenged individually, either by the partisan operatives or by
election officials who have been supplied with their names by the operatives,
depending on the state’s laws.

These activities have the effect of discouraging voters who are challenged as the
challenge process is cumbersome and time-consuming. They also may cause delays and
lines further lowering the number of persons who vote. Especially alarming as noted
earlier, it is almost always targeted to areas with heavily black and Latino concentrations.
Indeed, in 2004 one state representative in Michigan told a county Republican Party
meeting that: “If we do not suppress the Detroit vote [over 80% African-American],
we're going to have a tough time in this election.” (Report, p. 96)

Ballot security measures of this kind have been used for many years. The
Brennan Center and Project Vote Reports spell out several examples of vote caging
schemes in recent years. The Project Vote study estimates that in 2004 over half a
million voters in nine states were the targets of vote caging operations, and that at least
77,000 had their votes challenged between 2004 and 2006. (Project Vote Report, p.4)
The Brennan Center has presented accounts of vote caging in five instances in 2004 in
Ohio, Nevada, Pennsylvania, Florida, and Wisconsin.> In the Project Vote Report, actual
or intended voter challenges in 2002 or later, which may have involved caging lists

derived from other techniques than direct mail, are discussed as having occurred in

* Levitt and Allison, Reported Instances of Vote Caging, op. cit., 1-5.
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Wisconsin (2002 and 2004), North Carolina (2004), South Carolina (2004), Georgia

(2004), Kentucky (2004), Washington (2005), and New York (2006).

Several of these schemes came to the Voting Section’s attention while I was at
the Department of Justice through April, 2005. The most extensive were the voter caging
activities in 2004 were in Ohio. According to the Project Vote Report, over 232,000
letters were sent to newly registered voters by the Republican Party and around 30,000
were returned as undeliverable. Lists of returned mail to election officials were used to
supplement the list. In the end, a list of over 35,000 voters in the five metropolitan areas
with the highest number of minority voters was used as a challenge list, accompanied by
a major publicity campaign. See Project Vote Report, pp. 16-18. Extensive litigation
challenged this vote caging program. Id., pp.29-31.

Despite the scope of the Ohio vote caging operation, the Department of Justice’s
response was very limited. Moreover, the actions taken were indicative of the
politicization of the Civil Rights Division of which I have testified in the past. The
Voting Section monitored the reports of vote caging and the resulting litigation.
Although there were individuals sent to Ohio to monitor the election as part of a major
monitoring effort by the Division during the 2004 election, it was limited to six persons
who were handpicked by the political appointee overseeing the Voting Section, Bradley
Schlozman, overruling the Voting Section recommendations.’ These persons did not
report to career supervisors which was the standard procedure when monitoring elections.

In addition, in one of the cases growing out of this caging activity, Spencer v.

Blackwell, (S.D. Ohio), the actions of Department indicated a partisan tinge. In this case

# Schlozman himself was on the ground in Miami monitoring the election in the second major battleground
state — Florida.
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brought shortly before the 2004 election, the Democratic Party sought to enjoin any

challenges of voters in Hamilton County, Ohio, alleging that the vote caging program

discriminated on the basis of race. On November 1, 2004, the District Court granted the

requested relief. It found that in addition to the usual executive challengers who did not

come to the polls, the Republican Party filed to have 251 challengers and that
“. .. two-thirds of them filed to be challengers in predominantly African-
American precincts. The evidence presented at the hearing reflects that 14%
of new voters in a majority white location will face a challenger . . . but 97%
of new voters in a majority black location will see such a challenger.”

347 F. Supp. 2d 528, 530 (S.D. Oh. 2004). The court then went on to state
The evidence before the Court shows that in Tuesday's election, the polling
places will be crowded with a bewildering array of participants -- people
attempting to vote, challengers (Republican, Democrat, and issue proponents
or opponents), and precinct judges. In the absence of any statutory guidance
whatsoever governing the procedures and limitations for challenging voters by
challengers, and the questionable enforceability of the State's and County's
policies regarding good faith challenges and ejection of disruptive challengers
from the polls, there exists an enormous risk of chaos, delay, intimidation, and
pandemonium inside the polls and in the lines out the door.

347 F. Supp. 2d at 534.% In short, this was a classic and especially extensive vote caging

scheme,

The United States was neither a party nor an amicus curiae in the case, but
nonetheless took the unusual step of sending the Court a letter on October 29, 2004, a
letter drafted and submitted to the Court by the political appointees in the Division with
no knowledge, much less input, from the Voting Section career staff. Although the case

raised serious claims of race discrimination, the letter from Alex Acosta, the Assistant

Attorney General for the Civil Rights Division inexplicably did not address this issue.

> On November 2, 2004 the Sixth Circuit Court of Appeals granted motions for emergency stays of the
District court order,primarily on standing grounds, with no mention of the evidence of racial discrimination
produced by plaintiffs. See 388 F. 3d 547 (6% Cir. 2004).
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Rather, it discussed the requirement of the Help America Vote Act that required voters be
permitted to vote a provisional ballot. It then went on to argue in favor of permitting the
challenges: “We bring this provision to the Court's attention because HAVA's provisional
ballot requirement is relevant to the balance between ballot access and ballot integrity.
Challenge statutes such as those at issue in Ohio are part of this balance.” The letter goes
on to state that “nothing in the Voting Rights Act facially condemns challenge statutes”
and further notes that a “challenge statute permitting objections based on United States
citizenship, residency, precinct residency, and legal voting age like those at issue here are
not subject to facial challenge (as opposed to as applied challenge) under the Act because
these qualifications are not tied to race.” Amazingly, the Civil Rights Division letter
makes no mention of the strong evidence that the challenge/vote caging plan was targeted
at predominantly African-American precincts. The District Court ruled for the plaintiffs
on November 1, 2004 and made no mention of this letter in its opinion.

In another battleground state in 2004, Florida, vote caging was also quite
sweeping. As described in the Project Vote Report at pp. 18-20, the counties with the
largest minority populations, such as Dade, Broward and Duval, were targeted for
challenge lists based on mailings to new registrants. Minority precincts were
disproportionately targeted for the challenge lists. According to the Project Vote Report,
in Dade County, 59 percent of the predominantly minority precincts were scheduled to
have one Republican challenger, as opposed to 37% of the predominantly white
precincts. Moreover, the information was sent to the national headquarters of the
Republican National Committee. The Voting Section received reports of the vote

caging/challenge plans in Duval County about ten days before the election. Its response
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was more affirmative than in Ohio. An attorney was sent there to investigate and at the
election the Department placed monitors in the county on election day. Apparently as a
result of the publicity and the Department’s attention to this matter, the Republican Party
greatly reduced or eliminated its challenge plans on election day.

Other vote caging type incidents which came to the Voting Section’s attention
included the threatened challenge to voters at predominantly African-American precincts
in Louisville, Kentucky by the Republican Party in 2003.° In response to this
information, a Voting Section senior staff attorney investigated the allegations and
monitored the election. Similarly, before the 2004 election, reports of vote caging-type
activities in Alamance County, NC,” and Atkinson and Long Counties, Georgia® were
investigated and monitors were present at the polls on election day. In each case, the
ethnically targeted challenge plans were successfully addressed because the schemes had
been made public and the Department of Justice, as well as many interested national

groups and local people, took strong responsive action.’

® See Project Vote Report, p. 24; Ballot Security Report, pp.
7 See Project Vote Report, p. 23,

¥ See Project Vote Report, pp. 23-24. The Long County matter first surfaced the summer of 2004 at the
primary. About a year and a half later, in February, 2006, the Civil Rights Division brought suit against
Long County for permitting challenges against voters with Hispanic names at this primary. A consent
decree settling this matter was entered immediately. It included the following language: “Defendants shall
provide to each person whe wishes to challenge the right to vote of any elector and to each person who
wishes to challenge the qualifications of any elector on the list of registered voters a notice that states: “A
challenger must have a legitimate non-discriminatory basis to challenge a voter. Challenges filed on the
basis of race, color, or membership in a language-minority group is not legitimate bases for attacking a
voter's eligibility.”” Unlike the normal caging scheme, these challenge activities were the result of anti-
immigrant sentiment not planned voter caging activity of the Republican Party. This was also true in
Atkinson County, GA and Alamance County, NC.

® For example, in Atkinson County, Georgia, there were challenges of all Latino surnamed voters on the
rolls. The Election Protection Coalition (which is led by the Lawyers” Committee) received the complaint
and its lawyers on the ground sprang into action, working with the local election official to dismiss all of
the challenges.
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Finally, it is clear that challenge practices similar to vote caging remain a major
threat to free and open elections. Just a few weeks ago, the registration eligibility of 909
students at Georgia Southern University was challenged by local residents in Statesboro,
Georgia. The students had been organizing to elect a number of members of the city
council that represented their interest. After an extremely successful voter registration
drive demonstrated the potential power of this new voting bloc, long time residents got
nervous and filled out the 909 voter challenge forms. Despite a requirement under
Georgia law requiring personal knowledge in order to file a challenge, each of the forms
used in this challenge were identical, save for the name of the challenged voter.

After a member of the community contacted the Lawyers” Committee to complain
about the challenges, we began investigating and monitoring the situation closely as the
students went to the polls during early voting and on Election Day. Unfortunately, this
caging ope-ration was partially successful, keeping student turnout relatively low. The
race in one of the city council districts was left in limbo as there were more challenged
ballots than the difference between the two candidates. Just two days ago, the challenges
were dropped under the threat of litigation from the Lawyers’ Committee, our local
leaders in the Election Protection Coalition and the ACLU. .

1. RECOMMENDATIONS

1t appears that in 2004 vote caging activities increased significantly, especially in
battleground states. These activities are especially pernicious and are a threat to fair
elections in the future. They are targeted primarily at minority voters, affecting tens of
thousands of voters. They are potentially very disruptive to the voting process, causing

delays in voting and long lines at polls. Even with the availability of provisional ballots,
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the burden on voters to ensure that a provisional ballot forced to be used by vote caging
activities is significant. Moreover, publicity about such activities is likely to deter
thousands of other voters from even attempting to vote.

The stated reason for such activities is to fight what is painted to be widespread voter
fraud. This issue has been debated for years and the argument that there is widespread
voter fraud has been used over and over again in support ballot security programs. In
recent years, it has been used as the chief justification for the passage of laws requiring
the showing photo id cards to vote, despite, again, strong evidence that such a
requirement disproportionately disenfranchises otherwise eligible minority voters. Yet,
in the two states in which there has been litigation about voter id laws — Georgia and
Indiana - there is no evidence that persons have been prosecuted for fraudulently voting
twice in different names. Like voter id laws, permitting vote caging activities which can
disenfranchise tens of thousands of eligible voters cannot be fairly justified to fight only
anecdotal evidence of voter fraud.

In view of the growing use of vote caging schemes and the disenfranchising impact of
these activities, I recommend Congress give serious consideration to new legislation to
prohibit directly vote caging. Most vote caging activities may violate the Voting Rights
Act, but it is recognized by experts in the field that there are shortcomings in the
protections provided because of proof problems that arise in enforcement of the
applicable sections of the Act. Direct prohibition of vote caging activities would be more
effective in deterring vote caging and would bring needed clarity to deterring, and

hopefully ending it.
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First, there should be a prohibition of the use of direct mail to compile vote caging
lists. The National Voter Registration Act (NVRA) contains registration list maintenance
activities that require such mailings as part of requirements to maintain accurate
registration lists and remove ineligible voters from these lists. Determining which voters
are eligible and who should be purged is the responsibility of election officials and should
be the exclusive province of these officials. Activities that are used by election officials
to carry out this responsibility should be limited to election officials who are not
performing such tasks for partisan purposes which infect vote caging activities by
political parties.

Second, there should be a provision in an anti-caging bill law that challenges to voters
can only be made on the basis of personal knowledge of the challenger. Reliance on
evidence that is not personally known by the challenger and is not conclusive proof of

ineligibility should not be permitted in the challenge process.
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Ms. LOFGREN. Thank you.
Mr. Hebert.

STATEMENT OF GERALD HEBERT

Mr. HEBERT. Thank you, Madam Chairman. I would like to
thank Mr. McCarthy for permitting us to testify as well, so thank
you both.

My name is Gerald Hebert. I am the executive director of the
Campaign Legal Center. I am also the director of litigation there.
I am here to talk about a couple of issues today. I would like to
talk about the voter fraud statements that were made in the ear-
lier panel and respond to some of that. I would also like to make
a point about the Ohio situation that Mr. Rich just described, be-
cause the Ohio defense of vote caging by the Justice Department
was not only unprecedented, it was actually contrary to the posi-
tﬁ)n that the Justice Department took a decade earlier when I was
there.

We actually filed a lawsuit against the Jesse Helms for Senate
Reelection Committee, which engaged in a similar kind of voter in-
timidation effort, but the Justice Department under this adminis-
tration did not do so. In fact, they came to the defense of vote cag-
ing, as Mr. Rich just pointed out. They were led by attorney Hans
von Spakovsky, whose name came up earlier today, and by Brad
Schlozman, who has now resigned from the Justice Department.
They are men who have been called in front of Congress to testify
about partisanship and law enforcement in the Justice Depart-
ment, which is continuing there and needs to be cleaned up by the
new Attorney General.

It is, I think, fair to say, in responding to Ms. Mitchell in par-
ticular, that it is not just Gerry Hebert who is complaining about
Mr. von Spakovsky’s record of suppressing minority votes. It is
Senator Obama, who has written a letter; it is the civil rights com-
munity that has written letters, and even Mr. Rich and other
former career Justice Department officials.

I want to talk briefly about the voter fraud issue. You know, you
hear a lot of repeated references to this so-called “epidemic” of
voter fraud. Some, like Mr. O’Neal, for example, propose that there
should be photo IDs mandated for everybody so that, you know, we
can stamp out this epidemic. But photo IDs only address a single
type of alleged voter fraud, the impersonation of a registered voter
at the polls. It does not address the more common types of voter
fraud such as voting by absentee ballot or vote buying, nor does it
address the voting by ineligible persons with felony convictions or
double voting at two different addresses, which can only be ad-
dressed through the updating of a voter registration list. In my
view, the effective maintenance of voter registration lists by the
States are the best means of combating this problem.

And I would note that the most comprehensive study done on
this subject, by Professors Minnite and Callahan, indicates that
this alleged epidemic of voter fraud is not an epidemic at all. In
fact, instances of in-person voter fraud are rare, indeed.

You may know that there is a case pending in the Supreme
Court right now involving a challenge to Indiana’s voter ID law.
Now, voter IDs are supposed to stop the impersonation of people



76

at the polls according to the State of Indiana. Well, how many peo-
ple have actually been prosecuted for in-person voting fraud in the
State of Indiana that justifies this photo ID? The answer is zero.
A study that has been done shows that the people who lack IDs
are particularly the elderly and the young and the low-income and
the poor.

So what is outrageous—Ms. Mitchell, in her comments, said it
was outrageous to criticize people who suppress the minority vote.
What is really outrageous is apologists for people who do suppress
minority voting rights in this country.

Now, finally, a word on the NVRA, since I have a minute and
a half left. I would like to just make a couple of points about the
DOJ. The Justice Department has unfortunately used the National
Voter Registration Act as a partisan tool rather than as a legiti-
mate law enforcement tool to get people registered to vote. That
was the purpose of the NVRA, the so-called “Motor Voter Bill.” In-
stead of actually pursuing cases in States for failing to register peo-
ple at public assistance agencies, they instead have gone and taken
that part of the law that requires people to purge voters. And
under von Spakovsky, Schlozman and others, that was their pri-
ority.

Mr. Rich has submitted a statement to the Senate detailing this
issue regarding von Spakovsky’s actually not permitting the Justice
Department to really investigate claims that people’s voting rights
are being suppressed and that States are not following through on
their NVRA obligations. Instead, von Spakovsky treated his office
more like the Republican National Committee’s General Counsel’s
Office and only enforced the law when it saw fit to advance par-
tisan gains.

Now, oversight hearings like this are really critical, though, and
I just want to close with this point, because what they really do—
when you shine a spotlight on the Justice Department, it some-
times forces them to act, and I think it is starting to make a break
in their politicization. For example, they just sent letters to 18
States, they say, on this issue of public assistance agencies not reg-
istering people to vote, and that is a good thing. If there is one
thing we can all agree on, it is that the voting rights of all Ameri-
cans, especially those who are poor and of low income, deserve vig-
orous protection.

Thank you very much.

[The statement of Mr. Hebert follows:]
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Thank you, Mr. Chairman, for the opportunity to testify this morning before this
Subcommittee.

My name is J. Gerald Hebert. Iam the executive Director and Director of
Litigation at the campaign Legal Center in Washington, DC. From 1973 to 1994, [
served as an attorney in the Civil Rights Division, with 15 of those years in Voting
Section, where [ served in a number of supervisory capacities, including Acting Chief
and Deputy Chief for Litigation. I am here today to talk about two issues in particular:

vote caging and the enforcement of the National Voter Registration Act (NVRA).

Vote Caging: The Vote Suppression Weapon Of Choice In 2004:

Conspiracies to stop African-Americans from exercising their constitutional right
to vote aren’t new — and neither is vote caging. The Republican National Committee has
been under a federal consent decree not to engage in the practice since getting caught in
the 1981 gubernatorial election in New Jersey. Despite the injunction, which remains in
effect, vote caging schemes continue to be used as an integral part of an ongoing
campaign to suppress minority voting rightSAl

Vote Caging, in this context, involves sending out non-forwardable or registered
mail to targeted groups of voters and compiling “caging lists” of voters whose mail is
returned for any reason. Although the National Voter Registration Act (NVRA ) prohibits
election officials from canceling the registration of voters merely because a single piece
of mail has been returned, Republican operatives have used the lists for many years in
caging operations to challenge the voting rights of thousands of minority and urban
voters nationwide on the basis of the returned mail alone.

With these lists in hand, they use the media for aggressive campaigns to create the
illusion that the returned mail is evidence of mass voter fraud. They then use these caging
lists to challenge the voting eligibility of thousands of African Americans and Democrats.

To bring these schemes to an end will require vigorous prosecution by the United
States Department of Justice. But the Department’s priorities have shifted over the years,
with the Justice Department under this Administration not only ignoring vote caging
schemes, but actively working to give them a boost in the courts.

Contrast, for example, the Department of Justice’s efforts in 1990 in North
Carolina under President George H.W. Bush to the current Bush Justice Department’s

' In Attachment A to this written statement, I have set forth a list of vote caging activities over the past
three decades.
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actions in the 2004 election cycle in Ohio. In 1990, the North Carolina Republican Party
and the Jesse Helms for Senate campaign engaged in vote caging by sending 44,000
postcards to black voters, giving them incorrect information about voting and threatening
them with criminal prosecution. The plan was designed to intimidate and threaten black
voters, and the postcards that came back as undeliverable could easily have been used to
compile a caging list. Fortunately, the scheme was uncovered just prior to the election as
DOIJ took swift action, sending the FBI out immediately to investigate. Even though the
perpetrators of this vote suppression scheme were exposed before the election, DOJ went
ahead with a post election prosecution. The Bush I Justice Department, where I served at
the time as a federal prosecutor of voting discrimination cases, filed a federal lawsuit
against the GOP and Helms’ campaign and obtained declaratory and injunctive relief in
the form of a consent judgment and decree.

Vote Caging in OQhio 2004:

Contrast that aggressive nonpartisan law enforcement action with what the current
Bush Justice Department did about such voter suppression efforts in Ohio in 2004. That
year, when the Ohio Republican Party was sued by voters prior to the election to stop
what appeared to be a similar vote caging scheme in progress, the Bush II Justice
Department took immediate action. But they did not file a lawsuit to protect voting rights
and stop the vote caging. Instead, led again by attorneys Hans von Spakovsky and Brad
Schliozman, DOJ intervened in a highly unusual manner, coming to the defense of the
Ohio GOP’s efforts and by writing a letter to the federal judge overseeing the case and
coming to the defense of the Ohio’s GOP efforts. The federal judge appears to have
ignored the letter, which was totally unsolicited and contrary to the Department’s
tradition of avoiding intervention in pre-election litigation.

It’s one more example of how, under this Administration, with the likes of von
Spakovsky and Schlozman calling the shots, the Justice Department’s law enforcement
program became overtly political. Even worse, this politicization perverted its mission of
defending the right to vote. The new Attorney General has quite a task on his hands,
because what we have seen in recent years has been unprecedented: the resources of the
federal government being used to thwart and attack the voting rights of Americans and all
for partisan political purposes.

Vote Caging In Other Battleground States

And it was not just in Ohio that vote caging efforts were attempted in 2004 by the
Republican Party. There is evidence that caging lists were assembled in Florida, Ohio,
and Pennsylvania during the 2004 elections, possibly intended as the basis for massive
voter eligibility challenges. The Florida incident made headlines again earlier this year
during Congress’s investigation into the firing of several U.S. Attorneys, when
allegations resurfaced that Tim Griffin, the former RNC opposition researcher then
serving as an interim U.S. Attorney in Arkansas, had been involved in an effort to cage
voters in Jacksonville. In June, Senators Whitehouse and Kennedy called for a Justice
Department investigation into allegations that Griffin and others at the RNC may have
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engaged in caging during the 2004 elections. To my knowledge, DOJ failed to respond
to these inquiries. Even more troubling, DOJ does not appear to have undertaken a single
prosecution, or even an investigation, of any of the 2004 vote caging schemes.

In Ohio, Florida, Wisconsin, Pennsylvania, and Nevada — all battleground states
with significant minority populations living in urban communities — vote caging was the
voter suppression method of choice for Republicans in 2004, Despite the sworn
declaration of Deputy RNC Chair Maria Cino that the RNC has not "been involved in any
efforts to suppress voter turnout,” e-mails circulated among top RNC and Bush-Cheney
campaign officials suggest otherwise. A document for use by state GOP officials in
developing campaign plans worked on by Bush-Cheney campaign lawyer Christopher
Guith provides a template of plans for vote caging. An e-mail from Guith declares “we
can do this in NV, FL, PA, and NM because we have a list to run,” referring to a plan to
challenge absentee ballots using a caging list. Terry Nelson, Political Director of the 2004
Bush/Cheney campaign, was included on the e-mail.2

Vote Caging Schemes Involve The Intentional Suppression of Voting Rights

Those who perpetrate these caging schemes know full well the racially
discriminatory nature of their efforts, and make every effort to cover their tracks and
distance themselves from the vote suppression schemes they unleash. Thus, in another e-
mail chain involving the vote caging in Ohio later enjoined by a federal judge, Guith,
Tim Griffin and others discussed “the risk of having GOP fingerprints” on the caging
lists.

As we enter another hotly contested, high stakes election cycle, there is reason to
believe vote caging will once again be used illegally to suppress the black vote or the
vote of other minority voters, for partisan gain. The recommendations of the Conyers
report on how to stop vote caging have yet to be heeded. The RNC has shown that federal
consent decrees are inadequate to stop vote caging from again and again rearing its ugly
head.

DOJ Officials Whe Supported Vote Suppression Schemes

Have Not Been Held Accountable

Unfortunately, those at the DOJ who failed to stop — and in some cases actually
supported — the voter suppression efforts in 2004 through vote caging and other schemes
have not been held accountable. Instead, they’ve been rewarded with promotions for
their partisan misdeeds. Alex Acosta, the Assistant Attorney General who, along with
Hans von Spakovsky and Brad Schlozman, was responsible for sending the letter to the
Ohio federal judge in defense of the vote caging scheme there, was appointed in May

* These emails and documents are available at:

http://i1 72 photobucket.com/albums/w3 1 /drational/Cino2.jpg,

and hitp:/fwww.epluribusmedia.org/features/2007/images/Allstates.jpg, and

http://www epluribuymedia.org/features/2007/documents/State % 20lmplementation%20Template % 2011Ldoc.
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2005 to the post of U.S. Attorney for the Southern District of Florida — a past and
possibly future site for voting rights controversies. And the DOJ political appointee who
likely drafted the letter to the Ohio federal court in support of the 2004 vote caging
scheme, Hans von Spakovsky, has been nominated for the Federal Election Commission,
the agency charged with overseeing the fair administration of our election laws.

With the stakes in the upcoming 2008 elections being so high, both major political
parties have once again directed their efforts at combating alleged voter fraud (the GOP)
and fighting alleged vote suppression schemes (the Democrats). Given the politicization
of the DOJ, it is highly unlikely that we will see efforts to stop vote caging among the
enforcement priorities of the Civil Rights Division. That’s unfortunate, because it means
that once again the burden to put an end to these tactics will be on private litigants.
Congress can and should do something: hold hearings devoted exclusively to vote caging,
bring in Party officials, and ask them under oath about these past efforts. Such hearings
might have a chilling effect on those who were otherwise planning a new round of vote
caging activities. And that would be a good outcome. Caging voters will continue to be
an issue unless Congress enacts legislation making it clear what vote caging is and
prescribes penalties for those who unfairly target voters using that technique. Failure to
do so will likely produce more vote suppression efforts in 2008 through vote caging and
other methods, and this will likely suppress the voting rights of minorities, overseas
persons on active military service, and students registered at a parent’s address.

Pending Vote Caging Legislation:

That is why I was pleased to see legislation introduced last week that will make
vote caging illegal. Challenging a person’s right to vote because a letter sent to him or
her was returned as undeliverable would be illegal under a Senate bill introduced last
week. U.S. Senator Sheldon Whitehouse (D-R.1.) joined 12 other senators to unveil
legislation aimed at preventing the practice of “voter caging,” a long-recognized voter
suppression tactic which has often been used to target minority voters.

The Caging Prohibition Act would prohibit challenges to a person’s eligibility to
register to vote, or cast a vote, based solely on returned mail or a caging list. The bill
would also mandate that anyone who challenges the right of another citizen to vote must
set forth the specific grounds for their alleged ineligibility, under penalty of perjury.

DOJ’s Partisan and Selective Enforcement of the National Voter
- Registration Act (NVRA):

Vote Caging is merely one weapon in the arsenal of those who want to suppress
the right to vote. Other schemes also exist, including the method of enforcing (or not
enforcing) the National Voter Registration Act (NVRA).

At the outset, I should note that the main purpose of the NVRA, or the motor
voter law as it is sometimes called), was to make it easier for people to become registered
to vote. Among other things, the NVRA requires states to designate as a place of voter
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registration all offices in the State that provide public assistance. At a minimum, each
public assistance office must distribute voter registration forms, assist applicants in
completing forms, and accept completed forms and forward them to appropriate election
officials. Under Section 7 of the NVRA, each public assistance office must distribute
voter registration materials with each application for assistance, and each renewal of
benefits or change of address. And officials in these public assistance offices must
inquire of applicants in writing if they want to become registered to vote, inform the
applicant in writing that a decision whether to register will not affect the amount of
public assistance they will receive, and provide assistance to applicants in filling out the
voter registration forms to the same degree the agency does with all other forms.

Unfortunately, states are failing to meet their obligations under the NVRA. Take
for example, New Mexico. Although there were over 559,000 applications for or re-
certifications for Food Stamps in that state from 2001 and 2002, all of whom should have
been offered voter registration, the public assistance offices reported registering only
3719 persons during this period. But New Mexico is not alone. Between 1995 and 2006,
there has been an 80% decrease in voter registrations from public assistance agencies.

The political stakes in registering low-income voters are huge. The Election
Assistance Commission’s biennial report to Congress on the impact of the NVRA for
2005-2006 found that 16.6 million new registration applications were received by state
motor vehicles agencies while only 527,752 applications came from public assistance
offices - a 50 percent drop from 2003-2004. Two organizations, Demos and Project
Vote, did a study of voter registrations over the ten year period from 1995 to 2004. What
they found was a decline in registrations coming from public assistance agencies. The
decline was a dramatic 59%! Demos senior policy analyst Scott Novakowski has noted
that that many politically significant states - Arizona, Florida, Maryland, Massachusetts,
Missouri, New Jersey, Ohio and Virginia - were largely ignoring the registration
requirement. Congressman John Conyers and 29 other representatives asked Attorney
General Alberto Gonzales to look into this. To my knowledge, they have not received a
response.

Since then, work by Demos, Project Vote, and the Lawyers’ Committee has shown that
the implementation of simple procedures and a system of monitoring and accountability
can dramatically increase the number of public assistance voter registrations. For
example, after working with these groups to re-implement the law, North Carolina’s
public assistance agencies have registered over 20,000 voters in public assistance
agencies since January 2007. To put this number in context, such agencies in the state
only registered 11,607 voters at public assistance agencies in the entire preceding two-
year period.

Lack of DOJ Enforcement of NVRA

A number of groups, including Demos, Project Vote, the Lawyers’ Committee for
Civil Rights Under Law, and ACORN, have been trying to work with DOJ to enforce the
public assistance provisions of the NVRA for years. In late 2004 voting rights groups met
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with the Justice Department’s top Voting Section staff in Washington ~ including Hans
Von Spakovsky, counsel to the assistant attorney general overseeing the Voting Section,
and Voting Section Chief Joseph Rich, to discuss enforcing the public assistance
requirement. At that meeting and in a series of memos, these organizations presented von
Spakovsky, who helped set and oversaw voting rights policy, with evidence of states’
noncompliance with and/or poor implementation of the public assistance provisions of
the NVRA. The meeting was polite, participants said, but little came of it. This is not
surprising, as Schlozman and von Spakovsky have been repeatedly cited by numerous
DOJ attorneys as blocking numerous voting rights matters for partisan purposes.

Mr. Rich was a Civil Rights Division career attorney for 37 years and chief of the
Voting Section for six years until he resigned in April 2005, citing politicization of voting
rights enforcement. Mr. Rich recently recalled that meeting about the NVRA’s voter
registration requirements. Von Spakovsky — who had become his de facto boss — decided
to ignore that part of the law, Mr. Rich said. Instead, Mr. Rich observed, Mr. von
Spakovsky was interested in only one line in the statute that allowed the DOJ to pressure
states to purge voter rolls. As Mr. Rich was quoted in a recent press interview: “Four
months before 1 left, in 2005, Von Spakovsky held a meeting where he said he wanted to
start an initiative for states we want to purge. .. Their priority was to purge, not to register
voters. That was January. I left in April.” Mr. Rich added: “To me, it was a very clear
view of the Republican agenda.” “The Republican agenda is to make it harder to vote:
purge voters and don’t register voters.”

The change in DOJ's enforcement priorities under the NVRA is perhaps best
illustrated by two Voting Section lawsuits filed against Missouri election officials. In
2002, the DOI alleged St. Louis had improperly purged 50,000 voters from registration
lists. St. Louis ended up settling the dispute with DOJ. In 2005, however, the
Department’s sued the State claiming that it wasn’t sufficiently purging voter rolls.
Meanwhile, local community group ACORN had taken it upon themselves to initiate the
litigation process against the state in August 2007 by sending a letter to state officials
documenting significant violations of the NVRA’s public assistance registration
provision.

Congressional Oversight Hearings May be Spurring DOJ To Take More Aggressive
Enforcement of NVRA:

The nonprofit group Demos recently obtained the 18 letters referenced by DOJ in an
October NPR story on their selective enforcement of voting rights laws. Five states received
letters requesting that they submit information on additional agencies designated under the
NVRA. Six states received letters because they reported no voter registrations received from
public assistance agencies and another seven received letters because they were “among the ten
states with the lowest percentage of voter registration applications received from offices
providing public assistance.” 1believe that DOJ only sent letters to seven of these latter 10
states. Depending on how states with the same percentage are treated in the ranking, at least
Florida, Texas and Virginia should have also received letters under DOJ’s criteria. 1t’s not clear
why these states were not sent letters.

It should be noted, though, that the criteria used by DOJ to select the states that received
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letters was based on a narrow, and somewhat misleading, indicator of noncompliance. If they are
truly interested in enforcement, DOJ needs to investigate a much wider range of factors. Let me
explain.

In investigating NVRA compliance, an assessment should be based on a number of
different figures and data sources. One useful starting point would be to begin with the number
of registrations reported to the EAC and compare that number to the size of their public assistance
caseloads. This helps give context to the raw numbers. For example, if a state reports 1000
public assistance registrations, this means something different in a state with a caseload of 2000
clients compared to a state with a caseload of 1,000,000 clients. Voting rights advocates have
been urging the EAC for quite some time now to collect public assistance caseload data from the
states as part of their biennial report to Congress, so that they can report a more accurate measure
of public assistance registration. EAC has not yet agreed to do so, as I understand it. In the
meantime, such data are often available on states’ public assistance agency websites.

It is also helpful to look at trends in EAC data over time. While public assistance
registrations in most states have declined since implementation of the law in 1995, some states
have experienced declines of 90 percent or more in the number of voter registrations in public
assistance offices since that time. This to me is a strong indication that something is wrong. It’s
also helpful to compare the declines in public assistance registrations to trends in motor vehicle
departments and overall registrations, to determine if the decline in registrations is reflective of a
statewide trend or such decline is more pronounced in public assistance offices.

One final measure of determining public assistance voter registration opportunities is to
visit the public agencies themselves to inquire whether the offices have applications on site and
whether they are being offered to clients. This is quite a burden on resources, however, and thus
is an approach that should be taken by either the EAC or the Justice Department.

Not only is using a single indicator inadequate, but there is also a problem with the
criteria that DOJ uses to determine where to send letters seeking information about registration
under NVRA. As I understand DOJ’s current procedures, they select states based on the % of
‘categorized’ applications in a state that came from public assistance offices. Since some states,
such as New Mexico, do a poor job reporting “categorized™ applications, the percentage of this
total coming from public assistance agencies actually looks fairly large even though the raw
number is unrealistically small for a state following the law. For example, in the 2005-2006 EAC
report, New Mexico actually showed that 20% of their categorized registrations came from public
assistance agencies. What this figure doesn’t show is that the state only reported registering
1,200 voters in a two-year period. More comprehensive analyses and investigations by Demos
and other groups showed clear non-compliance.

Noncompliance with NVRA Section 7 is by no means limited to the states that received
letters from DQOJ, and it would be unfortunate if the omission of other states from this round of
letters from DOJ to the States is taken to infer that they are in compliance. The chief of DOJ’s
Voting Section was recently called on to testify in front of Congress. Oversight hearings such as
this one, and other oversight hearings into the operations of DOJ, are the only way to eliminate
the politicization of DOJ root and branch. I would note that such hearings already seem to be
having a positive effect, as DOJ, for the first time in a long time, is being held accountable for the
selective enforcement of voting rights laws. Even more positive, turning the spotlight onto DOJ’s
voting rights enforcement abuses may have produced the 18 letters sent earlier this year inquiring
about enforcement of the NVRA. Letters are a start, but much more enforcement by DOJ needs
to be done and in far many more states than the ones who received letters. One thing we should
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all be able to agree on: the voting rights of all Americans, especially those who are poor or have
low income, deserve vigorous protection.
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Attachment A

Vote Caging Activities in the 1980’s:

New Jersey 1981

The notorious 1981 New Jersey gubernatorial election between Republican Tom
Kean and Democrat Jim Florio provided a window into voter intimidation and
suppression techniques, vote caging in particular. The Republican National Committee
used vote caging to compile a list of more than 45,000 voters, mostly Black and Latino,
to challenge at the polls. Republican “ballot security” teams hired armed guards with
armbands to police polling places.

Kean won by less than 2,000 voters, but only after an almost month-long recount.
Both state and county prosecutors launched investigations into voter intimidation. A
federal court eventually entered a consent decree that prohibited the RNC from engaging
in vote caging.

Louisiana 1986

In the 1986 election, the RNC used vote caging to compile a list of 31,000 voters,
mostly black, that it attempted to have thrown off the voter rolls. At the time, Kris Wolfe,
the Republican National Committee Midwest political director, wrote Lanny Griffith, the
committee's Southern political director, “I know this is really important to you. I would
guess this program would eliminate at least 60,000 to 80,000 folks from the rolls. If this
is a close race, which 1 assume it is, this could keep the black vote down considerably.”
Following this caging scandal, both parties agreed to amend the original 1982 consent
decree to require that the RNC would submit to the court any ballot security plan for
approval.

The 1990’s: Vote Suppression Through Caging Continues

North Carolina 1990

In October of 1990, when the black Democratic candidate for U.S. Senate, Harvey
Gantt, was leading incumbent Jesse Helms in the polls, the Helms for Senate Committee
and the North Carolina Republican Party developed a vote caging scheme.
As described above, according to a lawsuit brought by the Bush I Justice Department, on
QOctober 29, 2004, at least 44,000 postcards were sent, without a disclaimer that they were
paid for by a political party, exclusively to black voters in North Carolina. The postcards
served two purposes; first, they were intended to directly intimidate and threaten black
voters and to give them false information about voting; second, and more insidiously, the
undelivered postcards would be used to create a caging list of black voters with the intent
of challenging them at the polls. According to the suit, “This effort was terminated
shortly before the election and subsequent to the initiation of an investigation ... by the
United States Department of Justice.” Later a consent decree was entered against
defendants that allowed the court oversight until 1996.

10
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The 2004 Elections: Vote Caging Suppression At Full Bore

Florida 2004

The 2000 election in Florida raised the stakes and also showed the effectiveness
of disenfranchising black voters in a close election. Both parties trained their sights on
the state again in 2004 and vote caging became an integral part of the Republican Party
plan in the Sunshine State.

In the late summer and fall of 2004, the Republican National Committee
developed a caging list of voters in predominantly black areas of Jacksonviile, Florida.
The scheme came to light when Tim Griffin, then the Research Director and Deputy
Communications Director for the RNC, mistakenly sent an e-mail with the subject line
“caging” to an e-mail address at georgewbush.org, a political parody website whose
operators sent it to the press. Griffin had meant to send the list to a Republican operative
with an e-mail address at georgewbush.com, the official Bush campaign e-mail suffix.
Griffin’s e-mail contained an Excel spreadsheet “Caging-1.xIs” containing the names of
1,886 Florida voters, mostly black, including the names of black soldiers deployed
abroad.

As the BBC reported, “An elections supervisor in Tallahassee, when shown the
list, told Newsnight: “The only possible reason why they would keep such a thing is to
challenge voters on Election Day.”” A recent analysis of the names on the caging list
showed that the Jacksonville caging preferentially selected blacks and excluded whites.
Griffin was later appointed an interim U.S. Attorney in Arkansas. The White House
refused to submit him to the Senate for confirmation out of concerns over his
involvement in vote caging, as Monica Goodling verified in her testimony before the
Senate Judiciary Committee.

Nevada 2004

In Clark County Nevada, the former state Republican Party executive director,
Dan Burdish, attempted to cage 17,000 voters weeks prior to the 2004 election. The
voters had been put on an “inactive” list when mail sent to their addresses was returned.
The Las Vegas Review Journal reported, “Burdish said he only targeted Democratic
voters because ‘I'm a partisan Republican, I admit it.”

Local election administrators objected to the challenge, including Registrar of
Voters Larry Lomax. As reported by the Review Journal, “Lomax said he can see no
legitimate reason why Burdish would challenge _ the voters. “The law already tells us
what to do with inactive voters,” Lomax said. ‘The law provides a remedy for these
people, and I'd guess that the only point in a challenge _ would be an attempt to intimidate
voters.””

Ohio 2004

More so than Florida, Ohio was ground zero for the hotly contested 2004 election
— and also a hotbed of voter intimidation. The Ohio Republican Party developed a caging
scheme and identified 35,000 newly registered voters in urban areas, mostly black, who
either refused to sign for letters from the Republican party or whose letters came back

i1
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undeliverable. An attorney for the Ohio Republican Party even admitted that the plan was
to use the returned letters from minority neighborhoods to challenge voters.

Prior to Election Day, when the caging list would be used to challenge voters at the polls,
the caging scheme was challenged in court on two fronts. In New Jersey, voters filed suit
against the RNC for violating the 1982 consent decree. The RNC argued that the consent
decree only applied to it, not the Ohio Republican Party, which planned to supply the
challengers, and therefore was inapplicable to the Ohio election. The federal court
rejected that argument, and, on Nov. 1, 2004, ordered Republicans in Ohio not to proceed
with the caging scheme on Election Day.

Meanwhile, in Ohio, voters filed suit to challenge the Ohio law permitting
political parties to post challengers in polling places on Election Day — challengers armed
with caging lists.

While the court battles were playing out in New Jersey and Ohio in the days and
hours leading up to the 2004 election, with the rights of minority voters hanging in the
balance, did the Department of Justice step in to enforce the Voting Rights Act?
Unsurprisingly for anyone who's followed the ongoing scandal over the politicization of
the Civil Rights Division, the answer is “of course not.” Perversely, the Justice
Department sent a letter to the Ohio federal judge overseeing the lawsuit to tell her that
the challenge statute that was to be used as part of the vote caging scheme was perfectly
fine.

Assistant Attorney General Alex Acosta’s Oct. 29, 2004 letter to District Judge
Susan Dlott was unusual not just in that it attempted to offer legal cover for the same
practices that 12 years earlier DOJ had sued to stop, but also because it was nearly
unprecedented for DOJ to intervene in an election eve case in which it had not previously
participated, its involvement was unsolicited, and it was not a party,. (Acosta’s letter was
sent just a few days after then-U.S. Attorney Bradley Scholzman filed the now-infamous
indictments against the four ACORN workers in Missouri.)

Judge Dlott refused to heed the advice of the Assistant Attorney General, found that
permitting the challenges would have a racially discriminatory impact, and issued an
order enjoining the Republican Party from placing challengers at the polls.In the end, the
caging scheme was stymied. (For a thorough discussion of other voter intimidation
techniques that succeeded, see Preserving Democracy: What Went Wrong in Ohio, Status
Report of the House Judiciary Committee Democratic Staff, January 5, 2005 [a.k.a. “the
Conyers Report”}.)

Pennsylvania 2004

The Pennsylvania GOP targeted for caging only voters in Philadelphia, which is
approximately 45% black, according to Census data. Voters in other parts of the state,
which is 85% white, were not caged.

The party compiled a caging list of 10,000 returns from a Republican mailing
purporting to welcome new registrants in Philadelphia to the political process, and then
announced plans to challenge those 10,000 voters on Election Day. The Republican
speaker of the state House admitted the campaign tactics were intended to “keep down”
the vote in Philadelphia.

As The Inquirer reported, “State Republicans released additional details yesterday
from their list of 10,000 letters to Philadelphia _ voters that they said were returned as
undeliverable. They said they would use this list to challenge voters at the polls today - a
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type of challenge similar to one that federal judges have barred Republicans from using
today in Ohio.”{25]

According to the Bucks County Courier Times: “Election officials and other
observers, however, say the 7.6 percent rate of returned letters isn't surprising in a large
city with many transient, low-income neighborhoods. ‘This is a mobile population,” said
Randall Miller, who teaches a course on elections at St. Joseph's University. ‘Some
people are living in places where they don't really have addresses, [such as] shelters.
They have every right to vote.”” When the media asked the GOP for the list, the party
initially refused but later provided just six names and addresses.

Wisconsin 2004

The Wisconsin Republican Party announced the Saturday before the 2004 election
plans to challenge 37,180 voters on a caging list developed by the party. The Wisconsin
GOP targeted for caging only voters in Milwaukee, which is approximately 40% black
and 55% minority (black and Hispanic), according to Census data. Voters in all other
parts of the state, which is 91% white, were not caged.

In this caging scheme, the party used a commercial software program to compare
addresses on voter registration cards to a postal service database of known addresses, and
then announced plans to challenge 37,180 voters at the polls whose addresses, the party
claimed, didn’t match.

The non-partisan City Attorney cailed the plan “outrageous.” It was. Of the caged
list, 13,300 of the addresses simply listed incorrect apartment numbers. Some 18,200
more cases stemmed from the lack of an apartment number for a resident of an existing
building.

Of the remaining 5,000 or so addresses, the City Attorney’s office found hundreds
actually did exist, and many of the other non-matches were likely due to clerical errors.
Had the plan been allowed to go forward, thousands of legally-registered, apartment-
dwelling black voters would have been challenged because of a clerical error involving
apartment numbers. The attempt was stopped by the City Attorney and Election
Commission.

13
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Ms. LOFGREN. Thank you, Mr. Hebert, for your testimony. Ms.
Westfall, we will close with you.

STATEMENT OF ELIZABETH WESTFALL

Ms. WESTFALL. Thank you. On behalf of The Advancement
Project, I would like to thank you, Chairwoman Lofgren and Mr.
McCarthy, for inviting me to testify today.

I would like to follow up on the remarks of one of my co-panelists
concerning voter caging and Advancement Project’s involvement in
litigation in 2004 in Ohio, concerning voter caging.

As well, if T have time, I would like to respond to some of the
comments of Mr. O’Neal concerning the matching of an applicant’s
information on his or her application with information in the Social
Security Administration’s database, which is riddled with errors.

In the months leading up to the 2004 presidential election, voter
protection advocates, including The Advancement Project, became
concerned that a large-scale effort would be undertaken to chal-
lenge the eligibility of African American and Latino voters. Advo-
cates’ fears were realized in Ohio, among other States, when, in Oc-
tober, the Ohio Republican Party compiled a list of 35,000 newly
registered Ohio voters through voter caging and filed challenges
against those voter registrations. Local election officials told our
voter protection partners in Ohio that these challenges were over-
whelming and could cause chaos at the polls and could disenfran-
chise thousands of voters on Election Day.

Four days before the 2004 presidential election, The Advance-
ment Project filed a motion to intervene and to reopen a case styled
“DNC v. RNC” on behalf of an Ohio voter named Ebony Malone.
Ms. Malone was a newly registered African American citizen of
Cleveland who was on the list of voters to be challenged by the
Ohio Republican Party. The DNC v. RNC case had been filed in
1981 in Federal court in New Jersey to challenge the RNC’s voter
caging in that State.

The case resulted in a consent decree that requires the RNC na-
tionwide to refrain from engaging in so-called “ballot security ac-
tivities” where the racial composition of the polling place or election
district is at issue and is a factor in the decision to conduct such
activities. In 1987, the consent decree was modified based on fur-
ther voter caging that the RNC had employed in Louisiana to re-
quire the RNC to obtain prior approval from the court of all ballot
security efforts.

In 2004, the district court in the DNC case granted Ms. Malone’s,
our client’s, motion to intervene. On November 1st, one day before
the election, it found the RNC had violated the consent decree and
that it had, in fact, been involved in and connected to and had co-
ordinated, in part, the Ohio caging activities. Further, the court or-
dered the RNC to refrain from using its compiled list of voters to
challenge those voters on Election Day. Although the Court of Ap-
peals granted the RNC’s motion to stay, that order was not issued
until late in the day on Election Day, so the district court’s ruling,
in addition to rulings in other cases, contributed to the absence of
challenges in Ohio on Election Day. Ms. Malone, I am happy to re-
port, successfully cast her ballot without being challenged.
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The Advancement Project recommends that Congress enact legis-
lation to prohibit voter caging and voter challenges by private citi-
zens outright. At a minimum, Congress should enact legislation
that prohibits challenges to a person’s eligibility to register to vote
or to cast a ballot based solely on returned mail or a caging list.
Further, it should require that challengers base their challenges on
personal knowledge, and they should set forth specific grounds for
their purported ineligibility under penalty of perjury. Finally, Con-
gress should prohibit partisan poll watchers from challenging vot-
ers at the polls on Election Day.

With my remaining time, I would like to respond to the com-
ments of Mr. O’Neal, that there were applicants who submitted ap-
plications in Norfolk, Virginia, in 2005 that did not match the So-
cial Security database. I would like to bring to the subcommittee’s
attention that the Social Security database is riddled with errors,
and for any number of reasons, information that an applicant puts
on an application may not match data in the Social Security Ad-
ministration. It may be wholly unrelated to their eligibility. Ad-
vancement Project and the Brennan Center and other counsel are
involved in litigation against the Secretary of State of Florida for
refusing to register applicants for that reason.

For example, typos can be made from entering that person’s data
into a Statewide database. Women may use their married names
instead of their maiden names, which are listed in the Social Secu-
rity database. And of course, hyphenated names and the use of
double names by Latino applicants, in particular, can cause
mismatches with the database.

We have found in discovery in that case that this rule, Florida’s
statute, disproportionately impacts African Americans, who often
have nontraditional spellings of common names, as well as Latino
voters.

[The statement of Ms. Westfall follows:]
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Chairwoman Lofgren and Members of the Subcommittee on Elections, my name
is Elizabeth S. Westfall. I testify today in my capacity as the Deputy Director of the
Voter Protection Program of Advancement Project, a non-partisan, national civil rights
and racial justice organization. [ am honored to appear before you to share Advancement
Project’s perspective on voter registration and list maintenance.

Advancement Project is a policy, communication and legal action organization
that supports organized communities in their struggles to achieve universal opportunity
and a just democracy. Voter protection is a central component of our Power and
Democracy program, which supports community-based efforts to increase civic
participation, improve election administration, and remove structural barriers to electoral
participation in low-income and minority communities.

My testimony today will focus on three topics: (1) voter caging that is conducted
for partisan purposes to challenge the eligibility of voters of color; (2) disenfranchisement
through list maintenance; and (3) needless restrictions on third-party voter registration
activities that deprive eligible citizens of assistance in registering to vote.

I VOTER CAGING AND CHALLENGES TO THE ELIGIBILITY OF
MINORITY VOTERS

“Voter caging” is a private, voter challenge device generated for partisan purposes
that seeks to substitute the judgments of partisan interests for public officials about the
quality of public voter registration lists and the eligibility of newly registered voters. The
device is often used in a racially discriminatory manner to undermine or obfuscate the
work of trained, election officials who have the authority, personnel, and duty to maintain
the accuracy of voter registration lists and ensure that only eligible voters remain on the
rolis.
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If left uncontrolled, voter caging permits partisan takeovers of voter eligibility
determinations, and thus elections, and at a minimum, causes substantial disruptions of
polling place operations on Election Day.

A. Background on Voter Caging

“Voter caging” is a partisan, discriminatory method of challenging the eligibility
of voters of color. The term derives from the use of politically motivated, direct mailings
that are sent to targeted voters. Typically, a political party sends registered mail to the
addresses of targeted registered voters. If the mail is returned as undeliverable—because
the voter, for example, refuses to sign for it, is not present for the delivery, refuses to
accept registered mail, or is homeless—the party adds that voter to what is known as a
“caging list.” The party, pursuant to a state challenger statute, then challenges the
eligibility of the voters on the “caging list” on the ground that because the registered mail
directed to the address was returned as undeliverable, the applicant does not reside at that
address and the registration is fraudulent. Once a challenge is made to a voter’s
registration, the voter must prove that her registration is valid.

Voter caging and challenges have often been employed to disenfranchise voters of
color. The historical origins of state challenger statutes suggest that the very purpose of
those statutes is to interfere with the voting rights of African-Americans.’ In Florida, for
example, the state challenge statute, now codified in Fla. Stat. § 101.111, has its roots in
Reconstruction Era laws intended to curtail the ability of newly freed slaves to participate
in elections. In 1863, the Florida legislature adopted a state constitution that restricted
the right to vote and to hold office to white men. Two years later, federal law extended
the right to vote to African-American men. And in 1868, after African-American men
began to vote in large numbers, the Florida legislature enacted its challenge statute that
granted poll watchers the authority to challenge a voter’s registration status. Likewise, in
1859, Ohio enacted a statute permitting challenges to a voter’s registration status if the
voter had “visible admixture of African blood.” Challenges continue to be employed in a
racially discriminatory manner today.

B. DNC v, RNC

In 1981, the Republican National Committee (“RNC”) seat letters to
predominantly African-American neighborhoods in New Jersey and from the letters that
were returned as undeliverable, the RNC compiled a list of voters to challenge. On
Election Day, the RNC sent off-duty law enforcement officials to the polls and hung
posters in heavily African-American neighborhoods warning that violating election laws
is a crime.

In response, the Democratic National Committee (“DNC”’) filed a federal lawsuit
against the RNC in New Jersey. The DNC v. RNC lawsuit resulted in the issuance of a
consent decree that requires the RNC, nationwide, to refrain from undertaking ballot

! Advancement Project, Report to State and Local Officials on the Urgent Need for Instructions for
Partisan Poll Watcher (Oct. 2004) (attached hereto as Ex. I).
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security activities in polling places or election districts where the racial composition of
such districts is a factor in the decision to conduct such activities (“consent decree™).

In 1986, the RNC was found to have violated the consent decree, when it
challenged the voter registration status of 31,000 predominantly African-American
voters, in Louisiana, to whom the RNC had sent a party mailer which was returned as
undeliverable. As a result, in 1987, the consent decree was amended to require the RNC
to obtain prior approval for all “ballot security” efforts, which may include “efforts to
prevent or remedy vote fraud.”™

C. Voter Caging in 2004

In the months leading up to the 2004 presidential election, voter protection
advocates became concerned that a large scale effort would be undertaken to challenge
the eligibility of African-American and Latino voters. Advocates were particularly
fearful that voters of color would be subject to voter caging and subsequent challenges to
their registration.

In October 2004, the Ohio Republican Party (“ORP”) compiled a list of 35,000
newly registered Ohio voters and prepared to challenge persons on the list based on “mail
returned to the party.” The mail was sorted according to zip codes. Pursuant to a state
statute permitting political parties to station “poll watchers” inside polling places to
challenge a person’s right to vote, the ORP registered challengers in five counties in
Ohio—in which 73% of all African Americans in the state resided—and targeted
precincts with high concentrations of African Americans.

Under then-current law, Ohio required challenges to be filed eleven days before
the election and provided hearings on challenges to a voter’s registration. As a result of
the ORP’s challenges, Ohio county boards of elections were overwhelmed and unable to
conduct all hearings before Election Day. Advancement Project’s coalition partners
interviewed local election officials about the ORP’s challenges and were told that
officials expected the challenges to result in long lines at the polls, poll worker confusion,
and chaos in precincts where large numbers of African-American voters were expected to
cast ballots.

Ohio was not the only state in which state Republican parties resorted to caging
procedures to challenge voters.> For example, in Wisconsin, the state Republican Party
used U.S. Postal Service software to scrutinize the addresses of over 300,000 registered
voters in Milwaukee to determine whether the addresses were valid. After the
Republican Party registered 5,600 challenges against Milwaukee voters, the city attorney
reviewed the list of challenged voters and found that hundreds of the addresses, claimed
by the party to be nonexistent, were actually legitimate.

* Democratic National Committee v. Republican National Committee (July 27, 1987) (Settlement
Stipulation and Order of Dismissal).

% For a comprehensive discussion of caging operations in 2004, see Project Vote, Caging Democracy: A
50-Year History of Partisan Challenges to Minority Voters, 16-20 (Sept. 2007).
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In Florida, the state Republican Party undertook a caging operation that was
similar to the one employed in Ohio. There, the Florida Republican Party sent a non-
forwardable mailing to Democratic and African-American voters and compiled the
returned mail into a list to challenge voters. Documents filed by the state republican
party in five counties indicating their plans to deploy poll watchers revealed that the party
stationed its poll watchers disproportionately in predominantly African-American
precincts.

D. Motion To Intervene and Reopen the DNC v, RNC case

Four days before the 2004 presidential election, Advancement Project filed a
motion to intervene and reopen the DNC v. RNC case on behalf of an Ohio voter, Ebony
Malone.* Ms. Malone was a newly registered African- American citizen of Cleveland
who was on the list of voters to be challenged by the Ohio Republican Party.

The district court granted Ms. Malone’s motion to intervene, and on November 1,
one day before the election, found that the RNC had violated the consent decree and
ordered the RNC to refrain from using its compiled list of voters to challenge those
voters. Although the Third Circuit Court of Appeals granted the RNC’s motion to stay of
the lower court’s order, the stay was issued so late on Election Day that the district
court’s order, along with orders issued in other concurrent cases challenging the
challenges, resulted in an absence of widespread challenges on Election Day. And Ms.
Malone successfully cast a ballot without being challenged.

E. Recent Amendments to State Challenger Statutes

Since 2004, several states have amended their voter challenge laws to expand the
rights of challengers and reduce the rights of voters. Current Florida law requires
challengers to have only a “good faith belief,” rather than personal knowledge, to issue a
challenge to a voter.® Ohio voters are no longer entitled to notice and a hearing based on
a pre-clection challenge.® Instead, the voter’s board of elections may render a
determination of the voter’s registration based solely on records possessed by the board.
On a positive note, challengers are no longer permitted in the precincts in Ohio; only poll
workers can challenge a voter. In Pennsylvania, partisan poll watchers are no longer
required to remain in polling places where they are officially registered; they are now
permitted to move within polling places in their specific county. As a result, poll
watchers will have a greater capacity to challenge more voters.’

F. Recommendations

¢ Democratic National Committee v. Republican National Committee, Civ. Action No. 81-3876 (Oct. 27.
2004) (Complaint in Intervention for Preliminary and Permanent Injunctive and Declaratory Relief).

*Fla. Stat. § 101.111.

¢ O.RC. Ann. § 3505.24.

T Compare 2002 Pa. ALS 44 (2002) (restricting poll watchers to one district in a municipality or township
in which the watcher is a registered voter) with 25 P.S. 2687 (2007) (poll watchers may serve more than
one election district in the county in which the watcher is a registered voter).
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Advancement Project recommends that Congress take steps to prohibit voter
caging and voter challenges by private citizens. These tactics should be prohibited first
and foremost because they are not necessary for the accomplishment of appropriate list
maintenance activities. Instead, they have been employed historically to keep voters of
color off the rolls. Further, voter caging has a chilling effect on voter participation
because eligible voters who are listed on the voter registration rolls, especially
inexperienced or newly registered voters, are less likely to vote if they face voter
intimidation by challengers who confront them at the polls or if challenges of other voters
create confusion, cause disruption, or generate long lines and unnecessary delays on
Election Day.

Determining whether a voter registration applicant is eligible to vote, and whether
a registered voter should be purged from the rolls, should be left to state or local election
officials. Likewise, all politically-motivated interference by the U.S. Justice Department
in state, county, and local list maintenance procedures must be strictly prohibited.

Advancement Project recommends that at a bare minimum, Congress enact
legislation that: (1) prohibits challenges to a person’s eligibility to register to vote, or cast
a batlot, based solely on returned mail or a caging list;® (2) requires that challengers base
their challenge on personal knowledge and set forth specific grounds for their purported
ineligibility under penalty of perjury; and (3) prohibits partisan poll watchers from
challenging voters at the polls on Election Day, in order to prevent the chaos and voter
suppression that Election Day challenges cause.

II.  DISENFRANCHISEMENT THROUGH LIST MAINTENANCE

Although the National Voter Registration Act was intended, in part, to ensure that
voters are not wrongfully purged from the rolls, Advancement Project’s recent
investigations of several purging programs reveal that large numbers of voters may have
been wrongfully targeted for purging.

A. Michigan’s Errors in Purging Voters on the Basis of Death

In 2006, the Michigan Secretary of State began a program under which it
compared its Qualified Voter File (“QVF"), the statewide voter registration database,
with the Social Security Administration’s nationwide Death Master File and, where
matches were found, purged the names of the presumably deceased voters. The state
used two match criteria: (1) [Exact First Name] [Exact Last Name] [DOB] and (2) {First
Letter of First Name] [Exact Last Name] [Exact DOB] [Exact ZIP Code]. Approximately

¥ See also Minn. Stat. § 204C.07, Subd. 5 (“Challengers and the political parties that appointed them must
not compile lists of voters to challenge on the basis of mail sent by a political party that was returned as
undeliverable or if receipt by the intended recipient was not acknowledged in the case of registered mail.
This subdivision applies to any local, state, or national affiliate of a political party that has appointed
challengers, as well as any subcontractors, vendors, or other individuals acting as agents on behalf of a
political party.”).
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60,000 QVF records were marked for cancellation under this procedure, 94% of which
were based upon the first set of match criteria. Of those 60,000, approximately 40,000
had no voting history in the QVF and were cancelled immediately without notice.
Notices were sent to the remaining 20,000 registrants who had voting history in the QVF,
indicating that they were being cancelled, along with a contact number to call if they
were, in fact, not deceased.

In response, approximately 400 of the 20,000 voters who were mailed a notice
responded and indicated they had been canceled in error. Those voters’ registrations
were reinstated by the state. According to a state elections official, the second set of
match criteria had higher error rates than the first set and was “too loose,” which led to
quite a high number of mismatches. In addition, according to the state, the state’s failure
10 exclude those individuals who had voting histories after their listed date of death was
also problematic, resulting in an error rate of 94% among those votes. Part of the
problem was also attributable to the fact that the state was operating off of a Death
Master File (DMF) that it purchased in May 2005 for their purge program in 2006, which
did not take into account the corrections that the Social Security Administration may
have made to the database in the intervening year.

B. Louisiana’s Errors in Purging Displaced Voters on the Basis of Having
Registered Elsewhere

Prior to Hurricanes Katrina and Rita, New Orleans had approximately 297,000
registered voters listed on the rolls. Currently, there are approximately 278,000 on the
rolls. Louisiana state law requires the Secretary of State to conduct an annual canvass,
under which notices are mailed to every registered voter on the rolls. If the notice is
returned as undeliverable, the list maintenance process commences, and the voter is
placed on the inactive list. Then, if the voter either does not contact the local parish
registrar of voters to update his or her address or does not vote in either of the next two
federal elections, the voter’s registration is cancelled, and he or she is removed from the
rolls.

In Advancement Project’s ongoing investigation of barriers to voting in Louisiana
since the 2005 hurricanes and, specifically, in discussions with the Orleans Parish
Registrar of Voters, Dr. Sandra Wilson, we learned that following the annual canvass of
voters in 2007, approximately 105,000 of the 278,000 voters in New Orleans were placed
on the inactive list because their notices were returned by the postal service as
undeliverable. Many of these voters were displaced by the storm and during the past two
years, may have moved several times. As a result, many of these displaced voters did not
have current forwarding addresses on file with the Postal Service, either because they
never filed a change of address or because their addresses had changed since they last
tiled a change of address. Thus, these voters likely never received their notices from the
local registrar and, therefore, are unaware that their registration status is in jeopardy.

Similarly, we learned from Dr. Wilson that in June and July of this year,
approximately 7,000 New Orleans registrants were targeted for removal from the voter
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rolls at the direction of the Secretary of State as a result of information that his office
obtained through cooperative agreements with eight other states, which indicated that the
voters had registered to vote in another state. However, upon further investigation and
follow-up with those voters, the Orleans Parish Registrar and her staff confirmed that all
but approximately 109 of these voters had either not registered in another jurisdiction or
had not intended to register in another jurisdiction. In other words, but for the diligence
of the local registrar and responsive voters, the Secretary of State’s purging protocol
would have unfairly removed nearly 6, 900 eligible voters from the Louisiana voter
registration rolls. As Kristin Clarke of the NAACP Legal Defense and Education Fund
indicated in her testimony to this Committee on October 23, 2007, this reveals serious
flaws in list maintenance methodology and procedures.

C. Recommendations

State and local election officials have a tremendous amount of flexibility and
discretion in how they conduct list maintenance activities, provided that their procedures
are uniform, nondiscriminatory and in compliance with the Voting Rights Act. While the
NVRA requires notice and certain safeguards to particular categories of voters who are
targeted for purging, in many states, large numbers of voters receive no notice
whatsoever before they are purged from the rolls. Depending upon the matching criteria
employed, states’ attempts to match records of voters in their database with records of
individuals in other state’s databases or death registries may result in false matches.
Absent notice to the voter, the voter will be unaware that she has been purged until she
appears at the polls on Election Day and learns that her name does not appear on the
register. Even if states do attempt to notify voters, in low income communities of color,
ineffectiveness of mail delivery may prevent voters from receiving actual notice that they
have been flagged for purging from the rolls.

Advancement Project recommends that Congress enact legislation that: (1) directs
the Election Administration Commission (“EAC”) to convene a panel of experts,
including election officials, voter protection advocates and data matching experts, to
develop and recommend to Congress best practices for matching voters’ information to
information in other databases; (2) requires that all voters targeted for purging receive
written notice and a postage-prepaid return reply card by forwardable first-class mail that
they are slated to be purged and the basis for the purging, and that such voters be
provided with a reasonable opportunity (e.g. 45 days) to contest their purging from the
rolls; (3) ensures that voters are not purged from the rolls for non-voting; and (4) requires
state and local election officials to promulgate written policies and procedures related to
list maintenance.’

III.  NEEDLESS RESTRICTIONS ON THIRD-PARTY VOTER
REGISTRATION ACTIVITIES

® Advancement Project supports the recommendations concerning list maintenance set forth in the
Testimony of Deborah Goldberg, Director, Democracy Program, Brennan Center for Justice at NYU
School of Law, Subcomm. On Elections Comm. On House Administration (Oct. 23, 2007) at 5-8.
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The National Voter Registration Act established voter registration by mail for all
federal elections and specifically empowered and encouraged private groups to organize
voter registration drives using the national mail voter registration form. Third-party voter
registration groups seek to register eligible applicants who are among the least
represented in the democratic process. These historically disenfranchised applicants
often benefit from assistance in registering to vote. For example, according to U.S.
Census Bureau statistics on voter registration in Florida, in the November 2004 election,
the last statewide contest before Florida’s third-party voter registration law, that is
described below, went into effect, 17% of African-American voters and 19% of Hispanic
voters in Florida registered to vote through voter registration drives, whereas only 7% of
white voters did so. Similarly, 23% of voters in households where only Spanish was
spoken were registered through drives, versus only 9% of households in which Spanish
was not the only language spoken.

In spite of Congress’s efforts to enhance and facilitate voter registration through
the use of mail registration and through private/third-party voter registration dries, several
states have recently erected onerous barriers that have prevented or significantly curtailed
community-based voter registration drives by such groups. Some states, like Florida,
imposed heavy fines and criminal penalties on third-party groups which did not adhere to
strict submission deadlines and other voter registration requirements. Others, like
Georgia, prevented third-party organizations from accepting applications from registrants
unless they were sealed and prevented third-party groups and voter registrants from
retaining a copy of their completed registration application. Advancement Project is co-
counsel in challenges to these barriers to third-party voter registration, which federal
courts have enjoined as violating the First Amendment or the NVRA.

Recommendation

The NVRA was intended to encourage third-party voter registration activities,
thereby increasing voter registration and voter participation. States’ efforts, such as those
described above, that needlessly restrict third-party voter registration activity thwart the
intent of the NVRA. Advancement Project recommends that Congress takes steps to
ensure that states do not chill or otherwise deter third-party voter registration groups from
registering voters.
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CALL FOR IMMEDIATE ACTION TO PROTECT THE RIGHT TO VOTE
Introduction

This year, the right to vote is at risk because of unprecedented attempts by
partisan operatives to purge voters prior to and on Election Day through the use of
“challenges.” In the past few weeks thousands of challenges to voter eligibility have
been submitted, most notably, 17,000 challenges to Democratic voters in Clark County
(Las Vegas) Nevada, and 35,000 in Ohio, disproportionately in urban areas. (Exhibit 1.)
Yet, this is not the end, large numbers of these Eleventh Hour purges are expected on
November 2nd. Partisan poll watchers or challengers have already registered in massive
numbers in Florida and Ohio, two states critical to the Presidential election. (Exhibit 2.)
Further, Republican Party officials in Michigan and Pennsylvania have revealed that
efforts are underway to suppress the vote in Detroit and Philadelphia.

State challenge laws permit persons to “challenge” a voter’s eligibility to cast a
ballot. These laws provide seemingly unbridled power to persons to deprive citizens of
the right to vote. In some states there are no standards for the type of evidence that must
be provided in order to wage a challenge. While the political operatives know who they
plan to challenge, voters are not provided with notice that their right to vote is at risk.
Further, there are no penalties for persons engaging in baseless, random challenges.
However, where these challenges infringe upon the right to vote on the basis of race, the
Voting Rights Act and state civil rights statutes are clearly implicated. In addition, such
baseless actions are in fact an act of fraud upon our democracy. Election officials should
immediately put in place procedures for challenges that protect voters’ rights and reduce
any chance that aggressive use of challenges does not create chaos in polling places on
Election Day.

In light of these recent actions and the history of voter suppression tactics
undertaken by the Republican Party, in particular, there is grave concern that voter
suppression efforts will be targeted at minority voters. The following details the
historical roots of challenges in Florida and Ohio detailing their discriminatory intent,
past efforts by the Republican Party and others to suppress the minority vote and recent
actions. In addition, we advance recommendations for elections officials charged with
handling these challenges so as to protect the rights of voters, to avoid disruption on
Election Day and, ultimately, to preserve the integrity of the election.

* %k kR
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RECOMMENDATION FOR IMMEDIATE ACTION: Election Officials must issue
and enforce clear and effective written Instructions for Poll Workers and Poll
Watchers/Challengers in order to protect the right to vote.

FLORIDA

PROPOSED INSTRUCTIONS FOR
POLL WORKERS AND POLL WATCHERS

L. Florida law requires a challenger to reduce the challenge to writing, giving
reasons for the challenge under oath. Florida Stat. § 101.111 (emphasis added).
This means that the challenger must set forth facts known fo the challenger,
which, if true, would mean that the challenged voter is ineligible to vote. If the
challenger fails to do this, the clerk and supervisors should not require the voter to
execute any oath, and should permit the voter to vote by regular ballot. Because
these challenges may result in depriving a citizen of her right to vote,
challengers should set forth clear and convincing evidence that the voter is
ineligible.

For example:

A. A challenger cannot challenge a voter based merely on
the fact that he or she is also registered in another
state. Although state and federal law prohibit a person
from voting twice in an election, it is not a violation to be
registered in Florida and another state at the same time.
The Secretary of State’s Assistant General Counsel
recently confirmed in a July 27, 2004 letter: “The state of
Florida does not have a provision expressly prohibiting
dual registration.” If a person from another state moves to
Florida and registers, it is the duty of the Supervisor of
Elections, not the voter, to notify the last jurisdiction so
that it can remove the voter from its rolls. Fla. Stat. §§
97.073(2), 98.045(2).

B. Challenges based upon citizenship must not be based
upon appearance or surname. A challenge to voters
must be based upon “evidence,” not stereotypes or
discriminatory factors.

C. Challenges must not be based on race, ethnicity,
religion or national origin. A challenge to voters must
be based on “evidence,” not stereotypes or discriminatory
factors. Fla. Stat. § 101.111(3)(a). Of course, federal and
state law prohibits discrimination based on race, religion,
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ethnicity and national origin. If election officials allow
poll watcher challenges that reflect a pattern based on the
race, ethnicity, religion or national origin of voters, then
the officials themselves would be committing a clear
violation of the federal Constitution’s equal protection
clause. See Batson v. Kentucky, 476 U.S. 79 (1986). A
court would order such election officials to reject
challenges based on these unlawful grounds.

. A challenge may not be based solely on the fact that
the voter has changed his or her address. If the voter’s
name appears on the precinct register, but if the voter has
moved to a different address than the address listed, the
voter must complete a change of address affirmation
provided by the election officials. If the new address is
within the precinct, the voters shall be permitted to casta
regular ballot. If the new address is in another precincet,
the voter will be directed to the other precinct where they
will be permitted to cast a regular ballot once they have
completed a change of address affirmation.

A challenge may not be based solely on the fact that the voter has
changed his or her address within the Precinct. 1f the voter’s name
appears on the precinct register, but if the voter has moved to a
different address within the precinct than the address listed, the voter
may complete a change of address affirmation provided by the election
officials. If the new address is within the precinct, the voters shall be
permitted to cast a regular ballot. If the new address is in another
precinct, the voter will be directed to the other precinct where they will
be permitted to cast a regular ballot once they have completed a
change of address affirmation. If the new address is in a different
county, the voter may be permitted to cast an absentee ballot in their
former county.

. If a challenger claims that the voter is a felon, he should provide
official proof of the felony. Only official documentation in the form
of certified court records or other official government documents can
reliably establish that a voter is a felon. This past July, the Secretary
of State instructed counties not to use a “felon purge list” that was
generated by a private vendor/because the list was found to be
unreliable. Moreover, the challenger must prove (with confirming
identification such as an address or other information) that the voter is
the same person who has been convicted of a felony, not merely
someone with a similar name. Thus, the challenger should also
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provide information that substantiates an exact match based upon
name, address, date of birth, and race.

. In the rare case where a challenge is upheld by poll workers, a
voter must be allowed to vote a provisional ballot. See, Fla. Stat.
§ 101.111(3)(b).

. If a poll watcher raises multiple meritless or frivolous challenges,
the official poll workers should instruct the poll watcher to stop
or leave. Poll watchers are “state actors,” and thus, to the extent
they engage in activities intended to intimidate voters, election
officials may be held liable for such actions. See Tiryak v. Jordan,
472 F. Supp. 822, 824 (E.D. Pa. 1979).

. Where poll watchers have information about voter’s alleged
ineligibility prior to the election, they should provide it by close
of business on October 29. All documentary evidence or
otherwise, including the name and address of the challenger should
be provided to permit Supervisors an opportunity to investigate prior
to Election Day and to alert the voter.

. Challengers should not be permitted to disrupt the orderly
functioning of the election. Florida counties should set aside an
area in each polling location for challenges. Challenges should not
be conducted in a fashion that prolongs the voting process of others.

* * % *k
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OHIO

PROCEDURES APPLICABLE TO
POLL WORKERS AND POLL WATCHERS

1. If the Board of Elections has previously ruled on the voter’s eligibility that ruling shall be
final and binding.

2. The only grounds allowed for Challenges are as follows:
A. Nota U.S. Citizen - R.C. 3505.20(A)

B. Not a Resident of Ohio for 30 days immediately before the Election - R.C.
3505.20(B).

C. Not a Resident of the County or the Precinct - R.C. 3505.20(C)

D. Not 18 years old by Election Day — R.C. 3505.20(D)

3. A challenge by any qualified elector of the county may be made to the Board of Elections not
later than 11 days prior to an election. “The applications or challenges, wirh the reasons for the
application or challenge, shall be filed with the board on a form prescribed by the Secretary of
State and shall be signed under penalty of election falsification.” Section 3503.24. The law
contemplates that challenges will be filed by a registered voter in the county, who is subject
to prosecution for false claims. The Board, therefore, should confirm that the challenge is
presented by a gualified voter who is fully aware of the potential consequences for election
falsification

A challenger must take an oath that he/she “will faithfully and impartially discharge the duties as
an official challenger . . . will not cause any delay to persons offering to vote, further than is
necessary to procure satisfactory information of their qualifications as electors . . .” Ohio Rev.
Code § 3505.21. According to the Department of Elections, a challenger may challenge only for
“good cause.” Memorandum from Director of Elections to All County Boards of Elections dated
October 20, 2004 (hereinafter “Ohic Memo™). When challenging, the challenger must state
his/her reasons for the challenge. Ohio Memo. The burden is on the challenger to present
accurate and compelling facts in order to deny a citizen the right 1o participate in an election.
The challenger should be required to offer facts that rest on credible personal knowledge on
which the challenge is based and set forth in a sworn affidavit. If a challenger fails to set
forth facts under oath that on their face are adequate to show that the individual is not eligible
1o vote, the challenge should be dismissed.

For example,

A person may be challenged on grounds of lack of citizenship. OH Rev. Code 3505.20 (A). The
person should be permitted to declare under oath that she is a citizen and she should not be



106

required to produce a certificate of naturalization in the absence of any document produced by
the challenger that proves she is not a U.S. citizen. Challenges based on the lack of
citizenship should be dismissed if not based on clear and convincing documentary evidence
produced by the challenger.

4. Challenges must not be based on race, ethnicity, religion or national origin. A poll watcher
challenge to voters must be based on “cvidence,” not stereotypes or prejudice. Of course, federal
and state laws prohibit discrimination based on race, religion, ethnicity and national origin. If
election officials allow poll watcher challenges that reflect a pattern based on the race, ethnicity,
religion or national origin of voters, then the officials themselves would be committing a clear
violation of the federal Constitution’s equal protection clause. See Batson v. Kentucky, 476 U.S.
79 (1986).

5. The challenger must have a good faith basis for challenging a voter. Election judges are
empowered to “prevent and stop any improper practices or attempts tending to obstruct,
intimidate, or interfere with any elector in registering and voting. Ohio Rev. Code § 3501.33.
They may eject any challenger for any violation of the election code. Ohio Rev. Code §
3501.33. For example, if a challenger challenges so many voters that his or her activities slow
down the voting process or intimidate voters, the presiding judge should take immediate action
including expelling him or her from the polling place. Further, no candidate, “uniformed” peace
officers, state highway patrol troopers, firemen, organized militia or any person wearing a
uniform or a person carrying a firearm or other deadly weapon shall serve as a challenger or
witness. OH. Rev, Code Section 3505.21 . Election officials must ensure that challenges do not
proceed in a manner that intimidates voters or disrupts the orderly process of vofing.

6. Challengers shall remain stationed behind the table where poll workers are seated.
Challengers may not talk to voters in the polling place. Challengers shall not use cell phones in
the polling place. Challengers shall not handle any election materials or touch any election
equipment or supplies.

7. If a voter is challenged, the prospective voter shall respond to the questions set forth in the
statute, R.C.3505.20, and contained on form 10-U, under oath.

8. If the challenged voter, who is in the signature book, responds to the questions with answers
indicating that they are qualified to vote and signs the form 10-U under oath, they shall be given
a regular ballot. If the challenged voter refuses to answer the appropriate questions under oath,
or if their answers indicate that they are not qualified to vote, they shall be permitted to vote a
provisional ballot.

9. If the challenged voter indicates that they are a resident of another precinct, they shall be
directed to the correct precinct.

10. if the voter’s name does not appear in the signature book, they shall be permitted to cast a
provisional ballot. If the voter’s name has changed because of marriage or other legal process,
they shall be permitted to cast a regular ballot if the voter completes a change of name
affirmation.
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CHALLENGES ROOTED IN RACISM

Challenges were, and currently are, used to disenfranchise minority voters. While
on their face challenge statutes are racially neutral, their history reveals their intent.
These laws give seemingly unbridled power to individuals to disenfranchise voters
immediately prior to and on Election Day. The historical roots of challenge statutes in
Florida and Ohio demonstrate that they were intended to be used to deprive black voters
of the franchise and were effectively used for these purposes.

Florida: The Florida challenge statute, now codified in Fla. Stat. § 101.111, has
its roots in Reconstruction Era laws intended to curtail the ability of newly freed slaves to
participate in elections. In 1865, the Florida legislature clearly indicated that it wanted to
deny Blacks the right to vote by adopting a state constitution that restricted the right to
vote and to hold office to white men. (See Florida Constitution of 1863, Article VI,
Section 1 (limiting voting to white men); id., Article IV, Section 4 (*No person shall be a
Representative unless he be a white man . . ."); id., Article IV, Section 5 (“No person
shall be a Senator unless he be a white man . . .””).) In March, 1867, federal law pre-
empted Florida State law and extended the right to vote to Black men. With this, Blacks
began to vote in large numbers. In fact, seventeen of the forty-six signers of the 1868
Florida Constitution were African-American. (See Eric Foner, Freedom’s Lawmakers
(Lousiana State University Press 1993, 1996), p. xvi.) The Florida legislature took
immediate steps to limit this increased power.

Just one year after Blacks were granted the right to vote in Florida, the legislature
enacted its challenge statute that provided the challenge power to poll watchers in 1868.
The law provided, in relevant part:

If any persen offering to vote shall be challenged, as not qualified, by an
inspector or by any other elector, one of the board shall declare to the
person challenged the qualifications of an elector. If such person shall
claim that he is qualified, and the challenge be not withdrawn, one of the
inspectors shall administer to him an oath prescribed by law.

In addition to this statute the legislature passed laws limiting the representation of
counties with significant Black populations and disenfranchising persons convicted of
felonies. (See, e.g., Johnson v. Bush, 353 F.3d 1287, 1295-96 (11th Cir. 2003).} In fact,
one white delegate to the Florida Constitutional Convention stated that the legislature had
successfully prevented the government of Florida from becoming “Niggerized.” See
Johnson v. Bush, 353 F.3d at 1296. Immediately after the convention, the legislature
passed the challenge statute.

In 1876, Reconstruction had ended and Florida, like other Southern states, enacted
disenfranchisement laws. Thus, the following year, Florida re-enacted its challenge/poll
watcher law and passed statutes that required that counties purge all voters and require
them to re-register, and divided counties into voting precincts. ( See Williamson, Florida
Politics in the Gilded Age, 1877-1893, at 28 (1976); Jesse Jefferson Jackson, Republicans
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and Florida Elections and Election Cases, 1877-1891, at 27-28 (Ph.D. Diss., Florida State
University, 1974).) Black state legislators objected to these laws. One legislator, Sen.
Fred Hill, noting the devastating impact the law would have on African-American voters
moved to have the bill read, “To provide for the disfranchising of one-third of the legal
voters of Florida.” (See Florida Senate Journal, Ninth Session, Feb. 17, 1877, p. 301;
Williamson, Florida Politics in the Gilded Age, at 28.) (Blacks constituted one-third of
the State’s population. . See U.S. Bureau of the Census, Negro Population, 1790-1915
(Washington, D.C., 1918), p. 51.) By 1890, most Blacks in Florida were disenfranchised.
(J. Morgan Kousser, The Shaping of Southern Politics: Suffrage Restriction and the
Establishment of the One-Party South, 1880-1910, at 91-103 (1974).)

Ohio: In 1831, Ohio granted authority to election judges to challenge a person’s
right to vote. [43 Statutes of Ohio § 23 (passed June 1, 1831 (29.v.44).] The law was
expanded in 1841 and titled “An Act to Preserve the Purity of Elections.” [42 Revised
Statute Oho §§ 71-98] In 1859, the statute was amended to provide for challenges based
upon a voter’s possession of a “visible admixture of African blood.” [42 Rev. Stat. Chio
§§ 104-07.] Byl868, the law required:

Section 1. Be it enacted by the General Assembly of the State of Chio,
that it shall be the duty of judges of elections to challenge any person offering to
vote at any election held under any law of this state, having a distinct and visible
admixture of African blood, and shall tender to him the following oath or
affirmation [swearing to answer the following questions truthfully]. {T]hereupon
the said judges, or one of them, shall put to him the following questions:

What is your age?

Where were you born?

Were your parents married, and did they live together as man and wife?

Had your parents, or either of them, a visible and distinct admixture of

African blood?

5. In the community in which you live are you classified and recognized as a
white or colored person, and do you associate with white or colored persons?

6. Are there schools for colored children in operation in the township, village or

ward in which you live; and if you have children, do they attend the common

schools organized for white children, under the laws of the State? [32 Rev.

Stat. Ohio §§ 11-24]

b

The Ohio Supreme Court ultimately struck down the use of these questions, and
the 15™ Amendment, ratified in 1870, subsequently superceded Ohio’s law.

DISCRIMINATORY USE OF CHALLENGES

While these challenge laws can be traced to an era in which this country openly
restricted the right to vote on the basis of race, challenges continue to be used in a
discriminatory fashion today.
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DNC v. RNC

("Ballot Security”)

In 1981, after the RNC compiled a challenge list 0f 45,000 individuals from
returned mail sent to an outdated voter registration list, it attempted to have these
individuals removed from the rolls, without knowing whether these voters still
resided in the precinct. The RNC also reportedly used off-duty county sheriffs
and local policeman to watch polling places in predominantly African-American
and Latino precincts, and posted signs in these areas warning that it was patrolling
the area and that it was a crime to violate election laws. After a lawsuit by the
DNC, the RNC agreed in a consent decree not to “us{e], nor appear{] to use, racial
or ethnic criteria in connection with ballot integrity, ballot security or other efforts
to prevent or remedy suspected vote fraud...” The court directed the RNC to
“refrain from undertaking any ballot security activities in polling places or
election districts where the racial or ethnic composition of such districts is a factor
in the decision to conduct . . . such activities. ..and where a purpose or significant
effect of such activities is to deter qualified voters from voting; and the conduct of
such activities disproportionately in or directed toward districts that have a
substantial proportion of racial or ethnic populations shall be considered relevant
evidence of the existence of such a factor and purpose.” [Civ. Action No. 81-
3876, U.S. District Ct. of NJ.] (Exhibit 3.)

In 1986, the RNC violated the Consent Decree by trying to have 31,000 Louisiana
voters removed from the rolls after mail sent to them was returned undelivered.
As aresult, the Consent Decree was expanded to require that the RNC obtain
prior court approval for all efforts to combat “vote fraud” other than normal poll
watcher activities. Additionally, the court ordered that poll watchers cannot use
the fruits of pre-election ballot security efforts unless court-approved. This
Amended Consent Decree is still in effect. [Civ. Action No. 86-3972, U.S.
District Ct. of NJ.] (Exhibit 4.)

United States v. Republican Party of North Carolina

In 1990, the Republican Party of North Carolina and the Helms for Senate
Committee sent out 81,000 postcards to registered Democrats (in precincts in
which 94% of the registered voters were black) and another 44,000 postcards
exclusively to black voters. The cards contained false information on the
eligibility to vote for people who had recently moved, and also set forth the
federal criminal penalties for election fraud. The postcards returned as
undeliverable were used to compile a list of voters to be challenged.

The parties entered into a Consent Decree, under which the state GOP was
“enjoined from engaging in any ballot security program directed at qualified
voters in which the racial minority status of some or all of such voters is a factor
in the decision to target those voters.” Further, the decree required that the
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defendants obtain prior court approval for all subsequent ballot security efforts.
[Civ. Action No. 92-161-CIO-5-F, U.S. Dist. Ct., E.D. of North Carolina]

United States v. City of Hamtramck

During the 1999 general election, a group called the Citizens for Better
Hamtramek (“CCBH”) registered to serve as challengers to maintain a “pure”
election. CCBH challenged the citizenship voters with dark skin and seemingly
Arabic names. These voters were required to take a citizenship oath, even if they
produced proof of citizenship. The federal government brought an action alleging
that elections officials discriminated against Arab-American voters by allowing
illegitimate challenges of their voting qualifications. They entered into a consent
decree with the city which required, among other things, that election officials be
provided training on the challenge process, that bilingual Arab-American or
Bengali-American election inspectors be appointed to the precincts where the
discriminatory challenges had occurred, and that a federal examiner be appointed
to the city. [Civ. Action No. 00-73541, U.S. Dist. Ct., ED. Mich.]

SUPPRESSION TODAY

A scan of recent news accounts documents steps being taken during this election
cycle to suppress the voting power of minority voters.

In August, John Pappageorge, a Republican state representative in Michigan and
then-team leader for the state Bush-Cheney re-election campaign, said “If we do
not suppress the Detroit vote, we’re going to have a tough time in this election
cycle.” Detroit is 83 percent African-American. [Sources: Detroit Free Press:
10/13/04;, New York Times, 9/13/04.]

John Perzel, Pennsylvania Speaker of the House and Bush-Cheney *04 State
Regional Campaign Chair, said “The Kerry campaign needs to come up with
humongous numbers here in Philadelphia. It’s important for me to keep that
number down.” [Source: Philadelphia Daily News, 10/26/04.]

In Philadelphia, Republicans submitted last-minute requests to relocate 63 polling
places. 33 of the polling places are located in precincts where the population of
white voters is less than 10 percent. [Source: Philadelphia Daily News,

10/18/04.]

In Cuyahoga County, Cleveland, Ohio, there have already been many reports of
individuals posing as Election Board officials, telling individuals that the clection
has been postponed to November 3™ or that the location of their polling places has
changed. There have also been reports that individuals posing as election officials
have been knocking on doors and telling voters that they will turn in their
absentee ballots for them. [Source: Los Angeles Times 10/26/04.]

Republicans At Work Again
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Despite the consent decree in the New Jersey DNC v. RNC, there are growing
concerns that the RNC and its state parties plan to aggressively use challenges and that
challenges may be targeted at minority voters.

A. Recent News Accounts

o]

Q

The Republican Party of Michigan announced that it was hoping to recruit
1,000 poll watchers for November 2™, and is offering to pay up to $100
per shift. [Source: Detroit Free Press, 4/29/04

In Ohio, the Republican Party claims to have registered 3,600 challengers
who will be inside polling places on Election Day, each being paid $100.
1,436 of the challengers are devoted solely to Cuyahoga County
{Cleveland). [Sources: Columbus Dispatch, 10/24/04; New York Times,
10/23/04]

The Republican Party hopes to have at least 1,000 paid poll watchers in
Pennsylvania. [Source: Pittsburgh Post-Gazette, 10/24/04]

Wiscongsin Republicans are reportedly training more than 50,000
volunteers to monitor precincts and lodge challenges. [Source: Wall
Street Journal, 10/22/04]

Florida is also expecting an unprecedented number of poll watchers and
challenges. [Source: St. Petersburg Times, 10/16/04]

The Republican Party has also initiated massive investigations of new voters.
Again, there is evidence that the efforts are focused on communities with large
African-American and Latino populations.

o]

In Pennsylvania, Republicans purchased an official list of about 130,000
people who had registered to vote in Philadelphia in the previous six
months. They mailed letters to each, and 10,000 came back marked as
undeliverable. It is still unclear what the state GOP intends to do with this
information, but the deputy city commissioner has urged the Republicans
to turn over the letters for investigation. [Source: Philadelphia Inquirer,
10/25/04]

In Ohio, the Republican Party has filed challenges against approximately
35,000 new registrants whose notices of voter registration were returned
as undeliverable. Over 17,000 of the challenges are in Cuyahoga County.
[Source: Columbus Dispatch, 10/24/04]

The Wisconsin GOP is using state freedom of information laws to obtain
the names of 100,000 new voters and conduct background checks on
them. [Source: Wall Street Journal, 10/22/04]

In Atlanta, Republican officials have reportedly challenged voters with Latino
surnames or who identified themselves as Latino on their voter registration
applications without any evidence to substantiate the allegations. [Source: Atlanta
Journal-Constitution, 10/21/04]

The former state Republican Party Chair of Nevada attempted to purge about
17,000 Democrats from the voter rolls in Clark County, Nevada on the ground
that they were inactive voters. [Source: Associated Press, 10/13/04] [(The
challenges were rejected by the Clark County registrar.)]
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B. Racial Targeting

The Republican Party and Republican candidates have already designated an
unprecedented number of poll watchers for the November election. Moreover,
Republicans have detailed these poll watchers disproportionately to predominantly
African American counties. For example, in Miami-Dade County in Florida and
Hamilton County in Ohio, the Republican Party designated more of its poll watchers to
the predominantly African American precincts than to other precincts. See Expert Report
of Philip Klinkner, James S. Sherman, Associate Professor of Government, Hamilton
College, Exhibit 5. Further, in Miami-Dade County, Republican poll watchers are 30
percentage points more likely to be assigned to large and heavily African American
precincts than to other precincts. See Id. Klinkner’s analysis indicates that the
relationship between Republican poll watcher allocations and the race and size of
precinct suggests that Republicans have targeted large, heavily African American
precincts for the assignment of poll watchers. See /d.

Likewise, in Hamilton County, (Cincinnati) Ohio, Republican poll watchers are
concentrated in heavily African-American precincts. See /d. Klinkner’s report state that
while 55% of voting age whites and 62% of voting age Hispanics live in voting locations
covered by Republican poll watchers, 89% of voting age blacks live in areas covered by
Republican poll watchers. /d.

LEGAL ORNOT?
Florida Challenge Provisions

Florida law invests partisan challengers with substantial power to affect the
election process. Under Florida Stat. § 101.131(1), one poll watcher from each party and
one poll watcher for each candidate may be present at each precinct on November 2.
Each poll watcher has the power to challenge any voter’s right to vote. Florida. Stat. §§
101.111. If a poll watcher lodges a “challenge” to a voter, it automatically triggers a
time-consuming process which is administered by poll workers who are needed to
process voters through the voting process. The challenger must execute a written
challenge on a form provided to him or her for that purpose; an affidavit must be
prepared by the voter; the consideration of any additional evidence is required; and the
process concludes by majority vote of the election workers on whether the voter will be
permitted to vote. [Florida Stat. 101.111{d) and (3)] Once a poll watcher makes a
challenge, the state poll workers must resolve that challenge using this process before the
challenged individual can vote. [Florida Stat. 101.111(d) and (3)]

Ohio Challenge Provisions
In Chio, challenges may be made prior to election day or on Election Day. For

Election Day, challengers may be appointed for each polling place. Ohio law states that
any appointed challenger, or any elector (lawfully in the polling place), or any judge or
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elections clerk may challenge the right of a person to vote for good cause. [An. Rev.
Code § 3505.20 and 3505.21] Persons may be challenged on the following grounds:
Citizenship;
New resident (a voter must reside in Ohio for 30 days prior to an election);
Residence outside of county or precinct; and
Age. [Ohio Rev. Code § 3505.20]
After conducting an inquiry into the reason for the challenge, election judges render a
“final” decision as to the right of the challenged person to vote at the election. {Ohio
Rev. Code § 3505.20]

Federal Law and Legality

Challenge statutes permit poll watchers to engage in purging of voters, providing a
loophole to the National Voter Registration Act (“NVRA”), which was passed by
Congress with the intent to provide for uniform and nondiscriminatory registration and
list maintenance procedures. 42 U.S.C. 1973gg. In fact, the NVRA was intended to end
discriminatory purging.

These “Election Day-purges” are allegedly being undertaken under the pretext of
eliminating voter fraud. Yet, the NVRA, the Help America Vote Act ("HAVA”) and
state laws provide mechanisms by which election officials may prevent fraud. For
example, the NVRA provides that a voter who presents himself to vote but who has
moved within his precinct may still vote by affirming his or her new address. 42 U.S.C.
1973gg-6{(e)}(1). Also, voters who move outside of their original precinct but remain in
the election official’s jurisdiction and the same congressional district may also vote at
their old polling place upon written affirmation, or at a central polling place, or at their
new polling place (if state law permits this alternative). 42 U.S.C. 1973gg-6e(2).
Challengers using lists of returned mailings and inactive voter lists should be precluded
from issuing such challenges because these voters may still be eligible.

The NVRA also provides strict measures for election officials to maintain
accurate voter registration lists. List maintenance procedures provide for the removal of
voters from the registration rolls where election officials have an indication (through non-
forwardable mailings) that the voter has moved and if the person does not vote in two
consecutive federal general elections. [42 USC 1973gg.] This procedure balances the
rights of voters by ensuring that they are not prematurely purged with the need to provide
accurate voter registration lists.

In addition to NVRA, HAVA permits states to require identification for first-time
mail-in registration voters. This requirement, while burdensome to voters and also
adversely impacting minority voters, specifically addresses concerns about voter fraud.
Many states, including Florida, which requires all voters to present photo identification,
have even more restrictive laws regarding identification at polling places. These
measures, in addition to the work that is performed in elections offices to screen out bad
addresses and false identities, were intended to weed out fraud through official processes
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that provide for nondiscrimination and uniformity. Challenges are the purge-loophole
that threatens to disenfranchise minority voters in 2004.

Furthermore, these challenge statutes may themselves be unconstitutional under
the rule of Hunter v. Underwood, 471 U.S. 222 (1985), based on the discriminatory
purpose for which these laws were adopted.

Those engaging in such activities may also be subject to criminal penalties.
Federal law states in relevant part, “any person...who in any election for Federal office
knowingly and willfully or attempt to intimidate ...any person for...voting...shall be
fined. ..or imprisoned not more than 5 years or both.” 42 U.S.C. 1973gg-10.

Election officials may also subject themselves to liability for permitting racially
discriminatory challenges whether they are based upon intent or effect. Many states,
including Florida and Ohio, invest poll watchers with the power to trigger a process that
may prevent a citizen from voting and cause massive delays at the polling place. Poll
watchers represent the State’s interest in addition to the interests of a political party or
candidate. Thus, poll watchers have been held to be “state actors” under the law because
they exercise state power in the election process. Tiryak v. Jordan, 472 F. Supp. 822, 824
(E.D. Pa. 1979), (“the poll watcher’s statutory role ... involves him in a public activity,
regardless of his private political motive ... . The Supreme Court has long and
consistently held that private individuals engage in state action when performing a public
function ... .”)

Florida and the county Supervisors of Elections have an obligation to prevent
these partisan challengers, whom the State has made “state actors,” from exercising their
state power in a discriminatory fashion. The State is obligated to ensure that the poll
watcher function is performed in a good faith, non-discriminatory and non-burdensome
manner. If the State does not take these steps, it may be liable under the Voting Rights
Act of 1965. This only can be done if the State restrains the designated poll watchers
from exercising their power to challenge in an indiscriminate manner. Otherwise, there is
a grave risk that poll watchers, disproportionately deployed to predominately African
American precincts, will indiscriminately challenge voters — holding up the election
process and disenfranchising African American voters. It is incumbent upon the
Supervisors of Elections to issue guidelines injecting standards into the otherwise
standardless exercise of state power by highly partisan challengers who could, if
unchecked, severely disrupt the election process.

Actions of Other States Anticipating Unprecedented Challenges

Some states already have adopted guidelines for challengers to protect against
discrimination and abuse of the challenge process. Guidelines already exist in Michigan
to ensure that voter challenges are not abused. The Michigan Department of State
Bureau of Elections’ September, 2003 challenge guide requires that “challenges may not
be made indiscriminately or without good cause.” It provides, inter alia, “a challenger
does not have the right to issue a challenge based on an ‘impression’ that the voter may
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not be eligible to vote.” Nor may a challenge be based on “inability to read or write
English [or] perceived race or ethnic background.” See Michigan Department of State
Bureau of Elections, “The Appointment, Rights and Duties of Election Challengers and
Poll Watchers” (2003), attached as Exhibit 6. In fact, the Michigan Board of Elections
sets out a detailed challenge procedure. /d. at 6-7. Similarly, on October 22, 2004, the
Hamilton County Board of Elections in Ohio issued its “Witnesses and Challengers
Policy.” Exhibit 7. Under this policy, unsupported challenges are prohibited, and
challengers “must have a good faith basis for challenging a voter and may not blanket
challenge or randomly challenge voters.” The Ohio Director of Elections also issued an
October 20, 2004 Memorandum to the all of the Ohio County Boards of Elections
providing guidelines for challengers and witnesses. Exhibit 8. Challengers are restricted
to challenges for “good cause.” Many election officials have no plan for dealing with an
inundation of challengers.

P%EVENTING CHAOS, SUPPRESSION AND INTIMIDATION ON NOVEMBER
2N

If partisan poll watchers exercise the power to challenge African American voters
in an indiscriminate manner, or use overbroad or incorrect challenge lists, the eligible
voters at precincts where this occurs could be delayed or denied the right to vote.
Already scarce time of the official poll workers will be diverted — they will have to
administer and adjudicate the challenges. The challenges will overwhelm the official poll
workers” ability to process the voters who come to the precincts to cast their votes. The
number of poll workers and machines allocated to those precincts per registered voter is
already under the national average. (See “Shortage of Poll Worker’s Cited”,”
Washington Post, October 23, 2004, p. AS5.) If partisan poll watchers challenge even a
fraction of the voters, there is a potential for confusion, long waiting times, erroneous
denial of voting privileges and other activities that will result in disenfranchisement of
African American voters. See Statement of Miles Rappaport, attached as Exhibit 9;
Report of Phillip Klinkner, attached as Exhibit 5.

Clearly, the 2000 Presidential Election provided a glimpse into the cracks in our
Democracy. Minority voters were disenfranchised through a plethora of problems that
plagued the our electoral system. See Exhibit 10, Voting Irregularities in Florida During
the 2000 Presidential Election, Executive Summary, U.S. Commission on Civil Rights,
June 2001. Election officials must immediately take steps to ensure that eligible voters
are not harassed at the polls by baseless challenges and that the orderly conduct of the
election is not undermined by partisan efforts to disenfranchise eligible voters.
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Big G.O.P. Bid to Challenge Voters at
Polls in Key State

By MICHAEL MOSS

Pubiished; Oaober 23, 2004

R epublican Party officials in Ohio took formal steps
yesterday to place thousands of recruits inside polling

places on Election Day to challenge the qualifications of

voters they suspect are not eligible to cast ballots,

arty officials say their effort is necessary to guard against

raud arising from aggressive moves by the Democrats to
register tens of thonsands of new voters in Ohio, seen as one
of the most pivotal battlegrounds in the Nov. 2 elections.

Election officials in other swing states, from Arizona to
Wisconsin and Florida, say they are bracing for similar
efforts by Republicans to challenge new voters at polling
places, reflecting months of disputes over voting procedures
and the anticipation of an election as close as the one in
2000,

Ohio election officials said they had never seen so large a
drive to prepare for Election Day challenges. They said they
were scrambling yesterday to be ready for disruptions in the
voting process as well as alarm and complaints among
voters. Some officials said they wortied that the challenges
could discourage or even frighten others waiting to vote.

Ohio Democrats were struggling to mateh the Republicans'
move, which had been rumored for weeks. Both parties had
until 4 p.m. to register people they had recruited to mopitor
the election. Republicans said they had enlisted 3,600 by the
deadline, many in heavily Democratic urban neighborhoods
+f Cleveland, Dayion and other cities. Bach recruit was to be
paid $100.

The Democrats, who tend to benefit more than Republicans
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Jom large turnouts, said they had registered more than
2,000 recruits to try to protect legitimate voters rather than
weed out ineligible ones.
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involving thousands of newly registered Democrats.

HighBeam Ressarch has an
extensive archive of more than
32 miltion documents from
2,800 SoUTCes.
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Ohio election officials said that by state law, the parties’ Presirenial Sisclions (US)
challengers would have to show "reasonable” justification Repudtizan, Pady

for doubting the qualifications of a voter before asking a poll
worker to question that person. And, the officials said,
challenges could be made on four main grounds: whether

e voter is a citizen, is at least 18, i3 a resident of the county
«nd has lived in Ohio for the previous 30 days.
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minimize the potential for distuption. But Democrats worry « che
that the challenges will inevitably delay the process and frusirate the voters, oravie.

“Our concern is Republicans will be challenging in large numbers for the purpose of
slowing down voting, because challenging takes a long time,” said David Sullivan, the
voter protection coordinator for the national Democratic Party in Ohio. "And creating long
Hnes causes our people to leave without voting,”

The Republican challenges in Ohio have already begun. Yesterday, party officials
submitted a list of about 35,000 registered voters whose mailing addresses, the Republicans
said, were questionable. After registering, they said, each of the voters was mailed a notice,
and in each case the notice was returned to election officials as undeliverable.

In Cuyshoga County alone, which includes the heavily Democratic neighborhoods of
Cleveland, the Republican Party submitted more than 14,000 names of voters for county
election officials to scrutinize for possible irregularities. The party said it had registered
more than 1,400 people to challenge voters in that county.

Among the main swing states, only Ohio, Florida and Missowri require the parties 1o
register poll watchers before Election Day; elsewhere, party observers can register on the

ay itself. In several states officials have alerted poll workers to expect a heightened
interest by the parties in challenging voters. In some cases, poll workers, many of them
elderly, have been given training to deal with any abusive challenging.
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Mr. Trakas, the Republican co-chairman in Cuyahoga County, said the recruits would be
equipped with lists of voters who the party suspects are not county residents or otherwise

qualified to vote.
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Eection 2004
Voters will be under rare scrutiny

Unprecedented legions of poll watchers from both parties
are being sent out this year, armed with 5 109-year-old
voter challenge law.

By JONI JAMES
Published October 16, 2004

TALLAHASSEE - More than ever, voters on Election Day may sense
they are being watched.

They will be right.

Four years after Florida's contested presidential election, an
unprecedented army of poll watchers representing candidates and
political parties will be stationed at voting precincts throughout the state
on Nov. 2.

And for the first time in recent memory, poll waichers may challenge
whether some voters are properly registered.

By Tuesday's deadline, political parties and candidates are expected to
flood elections offices with applications for poll watchers.

For example, Hillsborough County Elections Supervisor Buddy Johnson
has collected 212 applications for poll watchers; 29 showed up for
August's primary election.

Florida Republicans and Democrats say they are heavily recruiting

volunteers to serve as poll watchers. They will not say what instructions
they are giving them, but they are expected to draw on poll watchers'

10/18/2004
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experiences in any post-election litigation.
The approaches are somewhat different.

Democrats say their goal is to have poll watchers ensure every eligible
voter gets to vote. Republicans say they want their poll watchers to
ensure election laws are enforced.

The poll watchers also are expected to be more aggressive in challenging
the qualifications of voters. Longtime elections officials could not recall
the last time they saw such a challenge.

State law allows each political party and candidate to post one observer at
each precinct. The poll watchers must be registered voters from the same
county and cannot be candidates or law enforcement officers.

But the law also includes an arcane 109-year-old provision that gives poll
watchers the right to challenge on the spot an individual's qualification to
vote. The challenge must be in writing and is similar to a sample affidavit
included in state law.

Dawn Roberts, director of the state division of elections, sent a reminder
last month to county elections supervisors about the poll watcher law.

The Sept. 29 memo suggested elections supervisors designate an area in
each precinct for poll watchers to sit or stand to watch the check-in
process. It said local officials also need to determine how to handle
written challenges while other voters wait.

Democratic lawyers contend the memo was meant to encourage elections
officials to go out of their way to accommodate poll watchers' challenges
of would-be voters.

State law says poll watcher challenges must be addressed on-site by
election workers before a citizen is given or denied a ballot. In many
cases it will require calls to election headquarters to double-check voter
registration or asking the citizen to sign another affidavit. If the challenge
can't be resolved, the would-be voter may cast a provisional ballot and the
county canvassing board would decide later if the citizen is qualified.

Multiple challenges could quickly clog voting precincts.

"The secretary of state's memo acts as a road map to challenge voters on
Election Day," said Mitchell Berger, a Fort Lauderdale lawyer who was a
key member of Vice President Al Gore's 2000 legal team and is general
counsel for John Kerry's legal team. "It's not a road map that ensures that %
a citizen interested in coming to the polls and voting will have the

opportunity to exercise that franchise.”

Among Berger's concerns: Polling places will come to a virtual standstilt

NIRION4
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if Republican poll watchers challenge voters by comparing would-be
voters' names to the state's controversial and since-discarded list of
suspected felon voters. Or they might aggressively challenge any voter
who shows up without a photo identification.

Berger said those tactics could intimidate voters, which is a felony.

A spokeswoman for Secretary of State Glenda Hood defended the memo
and said there was no need to repeat what every supervisor already knows
about voters' rights.

"They are reading into it things that really aren't there,” Alia Faraj said.
"Supervisors know no one should interfere with a person's right to vote
on that day. They know their jobs, and they do it well."

Poll watchers' right to challenge a person's qualifications to vote has been
a part of Florida elections since at least 1895,

"This goes back to when poll watchers knew who people were in their
precincts and elections workers may not have," said John French, a
Tallahassee elections law expert and one-time Florida Democratic Party
executive director.

In modern times, poll watchers have been largely passive. They have
helped political parties or candidates monitor voter turnout at key
precincts so that last-minute, get-out-the-vote efforts can be targeted.

It is unlikely most voters will see a gantlet of poll watchers at their
precinct. In Hillsborough County, for example, applications could double
and still there would be just one poll watcher at most of the county's 359
precincts.

Broward County Deputy Elections Supervisor Gisela Salas, a 16-year-
veteran of South Florida elections, can't remember when a poll watcher
has challenged a voter's qualifications. "I'd have to say it is pretty
unusual,” Salas said last week. "But then there's never been the kind of
talk of it like there is right now."
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

DEMOCRATIC NATIONAL COMMITTEE
and DEMOCRATIC PARTY OF THE
UNITED STATES .

1625 Massachusetts Avenue, N.W.

Washington, D.C. i

NEW JERSEY DEMOCRATIC STATE
COMMITTEE

329 West State Street

Trenton, New Jersey

VIRGINIA L. FEGGINS.
12 Faircrest Avenue
Trenton, New Jersey

LYNETTE MONROE
68% Rutherford Avenue
Trenton, New Jersey

Plaintiffs,
V.

REPUBLICAN NATIONAL COMMITTEE
301 First Street, S.E.
Washington, D.C.

NEW JERSEY REPUBLICAN STATE
COMMITTEE

2B.West Btate Btreet

Trenton, New Jersey

ALEX HURTADO
301 Pirst Street,
Washington, D.C.

S.E.

RONALD C. KAUFMAN
301 First Street,
Washington, D.C.

S.E.

JOHN A. KELLY
3645 Kanawha Street, N.W.
wWashington, D.C.

Defendants.

St it S N Sl i S o S S o o e e ot Ml Sl g e o e St At st s et Sl it ot st el o Bkl s W i i i 2t s i i S

Hon. Dickinson R, Debevoise,

UsbJ

Civii Acrion No. B81-3876

FILED

1GINAL
Fen 111982

P
Lo W, LOCASCIO:

AMENDED COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
AND FOR DAMAGES

1. This is an action, arising chiefly from the

activities of the defendants' Wational Ballot Security Task
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Force, for declaratory and injunctive relief and damages against
the defendants for their efforts to intimidate, threaten and
coerce duly qualified black and Hispanic voters from voting and
from urging and aiding othef black and Hispanic duly gqualified
persons to vote in the State of New Jergey. Plaintiffs seek a
declaratory judgment that the actions of the defendants violate
the Fourteenth and Fifteenth Amendments to the United States
Constitution and 42 U.S.C. §§ 1971(a)(l), 1971({a)(2), 1973i(b),
1983 and 1985(3). Plaintiffs also request that this Court enjoin
the defendants from engaging in activities to intimidate,
threaten or coerce minority voters, and award the plaintiffs
compensatory and punitive damages for defendants' unlawful
interference with their rights to vote and to eqgual protection of

the laws.

JURISDICTION
2. This Court has jurisdiction over this action under
28 U.S.C. §§ 1331 and 1343. Plaintiffs' action for declaratory
and injunctive relief and damages is also authorized by 28 U.S.C.

§5 2201 and 2202 and by 42 U.S.C. § 198B.

PLAINTIFFS

3. Plaintiff Democratic National Committee is the
governing body of plaintiff Democratic Party of the United States
("Democratic Party"), an unincorporated membership association.
Their principal place of business is 1625 Massachusetts Avenue,
N.W., Washington, D,C. 20036. The members and supporters of the
Democratic Party include in excess of eight million black and
Hispanic duly qualified voters throughout the several states angd
the District of Columbia; approximately 250,000 of whom reside in

the State of New Jersey. These black and Hispanic members and
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supporters include persons who were intimidated and harassed by
the defendants and Qho suffered harm as alleged in this
Complaint, as well as persons who will be similarly harmed in the
future if defendants' illegél activities are not enjoined as
requested in this Complaint. The Democratic National Committee
and the Democratic Party and its members and supporters have a
direct interest in (1) the integrity of the electoral process;
{2) maintaining an equal opportunity for all candidates and their
supporters; (3) insuring that all voters are free to participate
in elections on an equal basis and free from intimidation,
threat, or coercion; and (4) insuring compliance with the laws
viplated by the defendants which preserve and protect the
foregoing interests. Plaintiffs Democratic National Committee
and the Democratic Party accordingly sue to vindicate their own
interests and the rights of their members who have been harmed by
gefendants' conduct and who will be similarly harmed in the
future unless the relief reguested in this Qomplaint is granted.

4. Plaintiff New Jersey Democratic State Committee is
an unincorporated association organized under the laws of the
State of New Jersey in accordance with N.J.S.A. 19:5-4. 1Its
principal place of business is 329 West State Street, Trenton,
New Jersey. Its members and supporters include approximately
250,000 black and Hispanic duly qualified voters in the State of
New Jersey. These black and Hispanic members and supporters
include persons who were intimidated and harassed by defendants
as alleged in this Complaint. The New Jersey Democratic State
Committee and its members and supporters have a direct interest
in (1) the integrity of the electoral process; (2) maintaining an
equal opportunity for a%l candidates and their supporters;

(3) insuring that all voters are free to participate in elections
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on an equal basis and free from intimidation, threats or
coercion; and (4) insuring compliance with the laws violated by
defendants which preserve and protect the foregoing interests.
Plaintiff New Jersey Democrétic State Committee accordingly sues
to vindicate its own interests and the rights of its members who
have been harmed by defendants® conduct,

5. Plaintiff Virginia L. Feggins is black, a citizen
of the United States, a duly gqualified voter in the State of New
Jersey, and resides at 12 Faircrest Avenue, Trenton, New Jersey.
Plaintiff Feggins is a member of the Democratic National
Committee and the Democratic Party and a member and vice-chair of
the New Jersey Democratic State Committee. As such, she shares
in the interests described in paragraphs 3 and 4 above. In
addition, Ms. Feggins herself was harmed directly by defendants’
efforts to intimidate, harass, and coerce duly qualified black
and Hispanic voters in the State of New Jersey, as described in
paragraph 33 below.

6. Plaintiff Lynette Monroe is black, a citizen of
the United States, a duly qualified voter in the State of New
Jersey, and a member of the Democratic Party. She resides at 6399
Rutherford Avenue, Trenton, New Jersey. Plaintiff Monroe was
stopped by members of the defendants' National Ballot Security
Task Force when she attempred to vote in the general election on
November 3, 1381. She was asked if she had her voter registra-
tion card and was told that if she did not have the card she
could not vote. The members of the National Ballot Security Task
Force standing outside of the polling place at which Plaintiff
Monroe was entitled to vo&e turned her away, preventing her from
casting her ballot. Ms. Monroe was thus harmed directly by

defendants' efforts to intimidate, harass, and coerce duly
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qualified black and Hispanic voters in the State of New Jersey,

as described in paragraph 33 below.

DEFENDANTS

7. Defendant Republican National Committee is an
unincbrporated association., 1Its principal place of business is
301 First Screet, S.E., Washington, E.C. It has engaged in and
continues o0 engage in systematic and continuous business in the
State of New Jersey, including the activities challenged in this
complaint.

8. Defendant Alex Hurtado is the political director
of the Republican National Committee. His principal place of
business is 301 First Street, S.E., Washington, D.C. As
political director, defendant Hurtado directs the political
activities of the defendant Republican National Committee,
inc’ “Ying those of the National Ballot Security Task Force
cha: :enged in this Complaint.

9. Defendant Ronald C. Kaufman is the regional
political director for the Republican National Committee for the
region that includes New Jersey, He resides at 65 Linfield
Street, Holbrook, Massachusetts. Defendant Kaufman's principal
place of business is 301 First Street, S.E,, Washington, L.C. As
regional political director, defendant Kaufman supervised the
activities of the National Ballot Security Task Force in New
Jersey.

10, Defendant John A. Kelly is employed by the
defendant Republican National Committee and was the director of
the activities of the National Ballot Security Task Force in New
Jersey. Defendant Kelly resides at 3645 Xanawha Street, N.W.,

Washington, D.C. Defendant Kelly was deputized as a Deputy
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Sheriff in the State of New Jersey to assist him in his
activities in connection with the National Ballot Security Task
Force which are challenged in this Complaint.

11. Defendant New Jersey Republican State Committee is:
an unincorporated assocciation organized under the laws of the
State of New Jersey in accordance with N.J.S.A. 19:5-4. Its
principal place of business is 28 West State Street, Trenton; New
Jersey. The defendant New Jersey Republican State Committee
actively participated through its officers, employees, and agents
in the activities of the National Ballot Security Task Force in
New Jersey.

RELEVANT STATE STATUTORY AND
CONSTITUTIONAL PROVISIONS AND PRACTICES

12. Under New Jersey law, citizens of the United
States who are eighteen years of age and who will have resided in
New Jersey for 30 days before an election are entitled to regis-
ter toc vote, unless they are mentally impaired, convicted of a
violation of the New Jersey Election Code, Title 19 N.J.S.A., or
serving a sentence or on parole or probation for commission of a
state or federal crime. WN.J.S5.A. 19:4-1. Once registered,
voters are entitled to cast their ballot. This is the case even
if at any time they have moved within the same election district,
or if they have moved within their county subsequent to the
closing of the registration rolls., N.J.S.A. 19:31-11.

13. The supervisors of elections in New Jersey follow
a specifically prescribed procedure prior to each election to
prevent ineligible voters from casting a ballot without
interfering with the right to vote of those eligible to do so. A
sample ballot, which is requested not to be forwarded but instead

returned t& the Bender if not delivered, is sent to each
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registered voter at the uddress listed on his registration.
Thereafter, a firs£ clasy letter is sent to all voters whose
sample ballots are returned, informing them that the sample
ballet: was returned, inguiring what their present address is, and
requesting that they £ill out a change of address card if they
have moved.

14. Those persons who move to another address in the
same district may simply file a change of address and are not
prevented from voting. Voters who do not respond to the inguiry
described in paragraph 13 above are put on the superintendent's
challenge list, and poll workers are instructed to challenge such
voters if they appear to vote on election day. A voter who does
so appear and is challenged will be permitted to vote in
accordance with N.J.S.A. 19:31~11 if he signs an affidavit
asserting that he still resides at the same address, that he
resides at a new address in the same district, or that he ha:
moved to an address within the county since the close of
registration. Otherwisz, he will not be permitted to vote.

15. Voters who are placed on the superintendent's
chailenge list, and who do not appear ét the polls, are dropped
from the current registration rolls after notice in accordance
with N.J.S.A. 19:32-39.

16. Tne procedures for purging and challenging voters
described in paragraph:z: 13 through 15 above were followed prior
to the 1981 general - .:ction by the supervisorg of election in
the areas in which the defendants engaged in the activities
complained of in this pleading.

17. In addition to the procedures described in
paragraphs 13 through 15 above to prevent fraudulent voting, the

MNew Jersey statutes provide for a method of challenging
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unqualified voters at the polls. Challenges to voters at the
polls on election day may be made by appointed challengers,
candidates and district election board members. N.J.S.A, 19:7-1,
7-2, 15-8. Two challengers in each district may be appointed
from each political party appointed by the candidate.
Challengers must be registered voters in the county, and must be
appointed no later than the Tuesday before the election, N.J.S.A.
19:7-3.

18. Permits to act as challengers, and badges for the
challengers, are then issued by the county board of elections to
persons appointed as challengers, N.J.S.A. 19:7-4 and 7-6.

19. No mora than one {l) challenger from each party
may be present at any polling place, unless given express per-
mission by the district board of election. N.J.S8.A. 19:7-6.1.

20, Challengers when in a polling place must display
their badges at all times which shall show on whose behalf the

challenger is acting. N.J.S5.A. 18:7-6.

OPERATIVE FACTS

21. The defendants did not resort to the carefully
prescribed procedures described in paragraphs 13-20 above for
insuring that only qualified voters cast a ballot in the
November 3, 1981 general election in New Jersey. Instead, they
engaged in an extra-legal activity which has been employed by
defendant Republican National Committee for a number of years,
under the guise of ballot security, to harass and intimidate duly
qualified black and Hispanic voters for the purpose and with the
effect of discouraging these voters from casting their ballots in
federal and state elections. In the November, 1981 general
election iﬁ New Jersey, the operation was conducted under the

name "National Ballot Security Task Force.”
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22. As part of their activities described in paragraph
21, the defendants selected predominantly black and Hispanic
precincts in New Jersey for the activities of the National Ballot
Security Task Force.

23, As part of their efforts to disenfranchise black
and Hispanic voters in New Jersey under the guise of the Natiocnal
kBallot Security Task Force, the defendants in September of 1981
mailed letters to those persons appearing on outdated voter
registration lists who resided in predominantly black or Hispanic
districes in New Jersey. The envelopes for those letters
requested that they not be forwarded if not delivered at the
original address, but instead returned to the sender. The
defendants received back in excess of 45,000 letters from the
mailings that were not forwarded, which they then converted into
challenge lists. At the end of October, 1981, less than two
weeks before the election, representatives of the defendant
Republican committees delivered these challenge lists to the
various Commissioners of Registration and requested that the
persons on the lists be removed from the voter registration
rolls.

24. After receipt of the challenge listz described in
paragraph 23 above from the defendants' representatives, the
Commissioners of Registration checked the lists. They discovered
that the lists had been Based upon outdated voter registration
rolls. The persons on the challenge lists, in fact, had either
already been purged from the rolls, re~registered to vote, or
transferred their registration to a new address. The appropriate
election officials then notified defendants' representatives that
they had used outdated voter registration lists for mailing and
refused to purge the properly registered voters remaining on the

registration rolls.
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25. Althpugh defendants had been informed that they
nad used out of date registration lists, and that many of the
persons appearing on these challenge lists had registered or were
otherwise qualified to vote, the defendants persisted in their
) efforts to prevent these properly registered black and Hispanic
voters from casting their ballots in the general election held in
New Jersey on November 3, 1981. Defendants Republican National
Committee and New Jersey State Republican Committee first
publicly announced on or about October 26, 1981 through the news
media thelr plans to attempt to disqualify these duly registered
black and Hispanic voters from voting in the New Jersey general
election held on November 3, 1981,

26. To assist in their effort to disenfranchise duly
" registered black and Hispanic voters, the defendants then hired
county deputy sheriffs and local policemen to patrol the targeted
predominantly black and Hispanic polling places. Defendant Kelly
himself was deputized as a deputy sheriff to further defendants’
efforts. Officials of local police agencies assisted in
reéruiting county deputy sheriffs and local policemen for this
purpose.

27. On Tuesday, November 3, 1981, defendants’
representatives placed posters in and around polling places for
predominantly black and Hispanic precincts in New Jersey. These
posters measured approximately 20" x 30". The print was in
bright red ink with some letters 5" tall. The poster was headed:

WARNING
THIS AREA IS BEING PATROLLED BY THE
NATIONAL BALLOT
SECURITY TASK FORCE
IT IS A CRIME TO FALSIFY A BALLOT OR

TO VIOLATE ELECTION LAWS.
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1t offered a reward. of $1,000 for information leading to the
arrest ard conviction of anyone violating the New Jersey election

laws, and contained a toll~free long-distance number to be

“called. Nowhere did the poster indicate that it was a partisan

political document of the defendants. The posters were displayed

_within the targeted polling places and within 100 feet of the

exterior entrance to said polling places in violation of state
law, N.J.5.A, 19:34-15,

28. The defendants then fielded an army of workers on
election day, including the deputy sheriffs and local policemen
described in paragraph 26 above, to appear at the targeted
polling places prominantly displaying revolvers, two-way radios,
and armbands, with the words "National Ballot Security Task
Force® printed thereon.

29. Through the actions of the National Ballot

Security Task Force including the police officers described in

‘paragraph 26 above, which operated under defendants' direction

and control and pursuant to policies and procedures which they
had established, defendants obstructed and interfered with the
operations of the targeted polling places in predominantly black
and Higpanic precincts in a number of ways, including, but not
limited to, disrupting the operations of polling places,
harassing poll workers, stopping and questioning prospective

voters, refusing to permit prospective voters to enter the

‘polling places, ripping down signs of one of the candidates, and

forcibly restraining poll workers from assisting, as permitted by

state law, voters to cast their ballots,

30. The defendants® actions and those of their

-employees and agents as described in paragraphs 21~29 above were

‘undertaken under color of state law and constitute state action.
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31. The defendants' actions as described in paragraphs
- 21-30 akove were resiricted to predominantly black and Hispanic
precincts in New Jersey.

32. The actions and conduct of defendants as described
in paragraphs 21-31 above were part of a conspiracy by defendants
designed to intimidate, harass, and coerce black and Hispanic
voters not to vote, and were undertaken with the intent teo
deprive blacks and Hispanics in the State of New Jersey of their
rights to equal protection of the laws and their right to vote.

33. The actions and conduct of defendants as described
in paragraphs 21-32 above have had the effect of intimidating,
harassing, and coercing duly qualified black and Hispanic voters
in the state of New Jersey, including plaintiffs Peggins, Monroe,
and other members of plaintiff Democratic Party, in attempting to
exercise their right to vote and to participate in the political
wrocess. Defendants' conduct has actually deprived plaintiffs
Adonroe and other members of plaintiff Democratic Party of their
right to vote. Plaintiffs Feggins, Monroe, and other members of
plaintiff Democratic Party have also suffered psychological and
emotioral pain, anguish and frustrationAas a result of
defendants' conduct.

34. The defendants will continue to engage in the
actions described in paragraphs 21-33 above across the country

unless restrained from doing so by thié Court.

FIRST CAUSE QF ACTION

35. Paragraphs 1 through 34 of this Complaint are
incorporated herein by reference.
36. The actions of defendants described in paragraphs

1 through 34 above violate the Fourteenth and Fifteenth
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Amendments to the Constitution, which protect the right to vote
from discrimination on account of race and guarantee to all

persons equal protection of the laws.

SECOND CAUSE OF ACTION

37. Pparagraphs 1 through 34 of this Complaint are
incorporated herein by reference.

38. The actions of defendants described in paragraphs
1 through 34 above viclate 42 U.5.C. § 1973i{b}, which prohibits
any person, whether or not acting under color of law, from acting
to intimidate, threaten or coerce, or from attempting to intimi-~
date, threaten, or coerce any persbn from voting or attempting to
vote or from urging or aiding any person to vote or attempt to

vote.

THIRD CAUSE OF ACTION

39, Paragraphs 1 through 34 of this Complaint are
incorporated herein by reference.

40. The actions of defendants described in paragraphs
21 through 34 above violate 42 U,5.C. §§ 1571(a){l) and 1571l{a)
(2), which protect the right to vote from discrimination based on

race by persons acting under color of law.

FOURTH CAUSE OF ACTION

41. Paragraphs 1 through 40 of this Complaint are
incorporated herein by reference.

42. The actions of defendants described in paragraphs
21 through 40 above violate 42 U.S5.C. § 1983, which prohibits
persons acting under color of state law from depriving persons of
rights protected by the Constitution and civil rights statutes

including 42 U.S8.C. §§ 1971 and 1973i.
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FIFTH CAUSE OF ACTION

43. "Paragraphs 1 through 42 of this Complaint are
incorporated herein by rgference.

44. The actions of defendants described in paragraphé
21 through 42 above vioclate 42 U.S5.C. § 1985(3), which prohibitg
two or more persons, whether or not acting under color of state
law, from acting jointly to deprive any person or class of

persons of egqual protection of the laws.

IRREPARABLE INJURY

45. As a direct consequence of defendants' actions aé
described in paragraphs 21 through 44 above, plaintiffs have and
will continue to suffer immediate and irreparable injury. The
ability of plaintiffs Democratic Wational Committee and Demo-
cratic Party and New Jersey State Democratic Committee and their
members to achieve their purposes an¢ to protect the interests V
set forth in paragraph 3 of this Complaint has been and will be
impaired by the violations of law charged in this Complaint. The
ability of the members of plaintiffs Democratic National
Committee, DPemocratic Party, and Ne§ Jersey State Democratic
Committee to participate in the federal electoral process as
candidates, campaign workers, contributors of lawful amounts to
candidates and political committees, and voters is substantially

impaired by defendants' actions.

PRAYER FOR RELIEF

Plaintiffs respectfully reguest that this Court:

46. Declare that defendants' actions as described in
paragraphs 21 through 34 above abridge and deny the Fourteenth
and Fifteenth Amendment rights and statutory rights (42 U.S.C.

§§ 1971(a)(l), 1871(a)(2), =and 1983) of plaintiffs and their
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members by invidiously discriminating on the basis of race in the
electoral process.

4 47. Declage that the defendants' actions as described
in paragraphs 21 through 34 above abridge and deny the plain-
tiffs' statutory rights protected by 42 U.S.C. §§ 1973i(b) angd
1985(3}.

48. Issue preliminary and permanent injunctions
enjoining the defendants from committing actions similar to those
described in paragraphs 21 through 34 of this Complaint in the
future.

49. Award the plaintiffs $10,000,000 in compensatory
and punitive damages for the deprivation of the right to vote and
to equal protection of the laws caused by the unlawful angd
unconstitutional actions described in paragraphs 21 through 34 of
this Complaint.

50. Award the plaintiffs their attorneys' fees and
costs and disbursements incurred in this action, as provided in
28 U.5.C. § 1920 and 42 U.5.C. § 1988.

51. Grant to plaintiffs and against defendants such
other and further relief as the Court may deem just and proper.

Respectfully submitted,

lfmm/zf/// Yol £ty
XKenneth J. Gulidof Jr.
SONOSKY/ CHAMBERS, SACHSE

& GUIDO
1050 31lst Street, N.W.
0f Counsel: Washington, D.C. 20007

(202) 342-9131
Anthony Harrington

General Counsel, Democratic
National Committee
815 Connecticut Avenue, N.W,
Washington, D.C. 20006 v, -

{202) 331-4646 Afgel

’ 134
. East Orgnge, 07018
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

DEMOCRATIC NATIONAL COMMITTEE
and DEMOCRATIC PARTY OF THE
UNITED STATES

1625 Massachusetts Avenue, N.W.
Washington, D.C. :

Honorable Dickinson R.
Debevoise, USDJ

NEW JERSEY DEMOCRATIC STATE Civil Action No. 81-3876
COMMITTEE
329 West State Street

Trenton, New Jersey

VIRGINIA L. FEGGINS
12 Faircrest Avenue
Trenton, New Jersey

AMENDMENT TO AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE
RELIEF AND FOR DAMAGES

LYNETTE MONROCE
699 Rutherford Avenue
Trenton, New Jersey

Plaintiffs,
V.

REPUBLICAN NATIONAL COMMITTEE
301 First Street, S.E.
Washington, D.C. ’

NEW JERSEY REPUBLICAN STATE
COMUMITTEE

28 West State Street
Trenton, New Jersey

ALEX HURTADO
301 First Street, S.E.
Washington, D.C.

JOHN A. XELLY
3645 Kanawha Street, N.VW.
Washington, D.C.

~Defendants.

L N N Y R SR NSNS W NS D N N N A PN SN N R

Plaintiffs, by their attorneys, Baumgart & Genova, and Sonosky
Chambers, Sachse & Guido, hav;ng been ordered by the Court to
file an amendment to theilr Complaint, and having been granted leav
to do so, hereby amend their Complaint, and their Amended Complain
by stfiking thereform any and all demands for money damages which
specify a fixed amount therefor, by substituting in paragraph

-(l) one, subsection (2) two of the Complaint the following:
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(2) award the plaintiffs compensatory and punitive money
damages for the unlawful interference with the right to
vote.

and by substituting into paragraph (42) forty-two of the Complaint,
the following:

(42) Award the plaintiffs compensatory and punitive money
damages fpr the deprivation of the right to vote by the
unlawful and unconstitutional actions described in para-~
graphs 20 through 32 of this Complaint.

pnd by substituting into paragraph {49) forty-nine of the Amended
Complaint, the following:

(49) Award the plaintiffs compensatory and punitive money damages
for the deprivation of thé right to vote and to equal pro-~
tection of the laws caused by the unlawful and unconstitu-

tional action described in paragraphs 21 thorugh 34 of

ANHELG J. /1
BAUMGART & GEN

0f Counsel: Fas ,,‘ﬁ

Anthony Harrington,
General Counsel, Democratic
National Committee

OV A

815 Connecticut Avenue, N.W. Street, N.W.
Washington, D.C. 20008 WashingWon, D.C. 20007
{202) 331-4648 {202) 342-9131
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UNITED STATES DISTRICT COURT
FOk THE DISTRICT OF NEK JERSEY

DEMDORATIC NATIONAL COMMITTEE.
NIw JEARSEY DEROCRATIC STATE
COMMITTEE, VIRGINIA L.
FEGSINS, and LYNETTE MONROS,

Plaintiffs,

Civil Astion No, §1«3876

v, 5 Hon. Dickinson R, Debevoise
REPUBZICAN- NATIONAL COMMITYEE.
NEW JERSEY REPUBLICAN STATE
COMMITTEIE, ALEX BURTADD,
RONALL €. KAUFMAR and JOBEN A.

XLy,

FILED
: NOV1 w32
: i £e ;\g'._dd

Aued 2 LIk
(Y

Defendanes.

CONE ORDER

This matter having been browght before the Court by
tiffe Demdozratic Nationpal Committee {*DNC )}, Nevw Jergey
Zoeratic $32te Comnittee {"DSC®), Virginia L. Fegoins and
Lyrette Monroe, and by Defendsnts Republican National Comrittes
(“RNC™), Newv Jersey Republican State Committes (“REC™}, Jobn
A. Kelly, Ronald Kavfman and Alex Hurtado, for the entry of a
Consen: Order disposing of all claims which have been raised and
vnizh could have been raised by way of complaint, counterclaim or
crossclaim in the above-entitled mattey, and the partlas having .
consented to the entry of this order, vaz having found
gwed cause, St ds on this [gf Say of s 1982,

ORDERED that the amnexed set tlemenz agreement betwesd
certain plainkiffs and certain defendants, without any finding 2¥
this Courc of, and without any edmission of, 1lability or
vrengdoing by them or by any other person or entity be, and cthe
save hereby 1S adopted by this Court ms its final order in the
abovesentitled matter; and it is

FURTHER ORDERED that. 25 a result of the amicadle and

rezslution of this matter, Plaintiffs’ Amended Complaint be,
i & ang without costs as

the same heredy (s, dismisge th prejudic
aga:nsr all nomed Dele m
‘ %:‘ckinson R. bebevoiss, U.S.0.0.
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- INGENT AT IO FOR® AXD ENTRY:

§ GuIp2

By e

An’;ka‘j.v Genov,

Attorneys for/Plaintiffs

LEY & FISRER

- QO //.\’

By L.-’\ /\\) R .
Thomas F, Calpion f
Attorneys . for Defendants
Alaex Hurtado and Ronald .

Kawiman

STERNS/ HERAZAT & WEINROTH
/
BY

j‘/KJ// [M/ 7

Richarc Ky HWeintfoch
Attovrneys for Defendant
Republican National Commitiee J—

STRYKER, TAMS & DILL 7 [//L//(LL_«!_[ F—

PRISip b, Kaltenbacher

A/"; S . Chairman, Republican
- TSt S5cate Conmittes
oy 2 G

(RN s 3 SEPE SIS
Artorneys forvDefendant
New Jersey Republican State

Committee

JOKN J. BARRY, ESQ.

RS

Axtoyney 1o eﬁndnn:.f-
bona’ A, Xedfy
e .

WYLl b7
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SETTLEMENT AGREEMENT

WHEREAS, the Democratic National Commictee ("DNC"}, New
Jersey Democratic State Committee ("DSC"), Virginia L. Feggins
and Lynette Monroe, Plaintiffs, have instituted an action in the
United States District Court for the District of New Jersey,
Civil Action No. 81-3876, against the Republican National
Committee ("RNC"), New Jersey Republican State Committee ("RSC"),
John A. Kelly, Ronald Kaufman and Alex Hurtado, Defendants; ancd

WHEREAS, the parties wish to resolve amicably all
matters raised or which could have been raised in the pleadings
in the above-entitled matter,

NOW THEREFORE, in consideration of the foregoing, 'in
consideration of the mutual covenants and conditions herein
contained, and for other good and valuable conSLderatlon, the
parties hereto agree as follows:

1. The undersigned plaintiffs agree to consent to the
entry of an order dismissing their Amended Complaint against all
Defendants, without costs, with all parties bearing their own
attorneys' fees.

2. The RNC and RSC (hereinafter collectively referred
to as the "party committees") agree that they will in the future,
in zll states and territories of the United States:

{a) comply with all applicable state and
federal laws protecting the rights of duly
qualified citizens to vote for the candidate(s)
of their choice;

{5} in the event that they produce or place
any signs which are part of ballot security
activities, cause sald signs to disclose that
they are authorized or sponsored by the party
committees and any other committees partici-
pating with the party committees;

{c) refrain from giving any directions to
or permitting their agents or employees to
remove or deface any lawfully printed and placed
campaign materials or signs;

(d) refrain from giving any directions to
or, permitting their employees to campaign within
restricted polling areas or to interrogate
prospective voters as to their gualifications to
vote prior to their entry to a polling place;

{e) refrain from undertaking any ballot
security activities in polling places or
election districts where the racial or ethnic
composition ef such districts is a factor in
the decision to conduct, or the actual con-
duct of, such activities there and where a
purpose or significant effect of such activities
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is to deter gualified voters from voting; and

the conduct of such activities disproportion-~

ately in or directed toward districts that have

a substantial proportion of racial or ekthnic
populations shall be considered relevant

evidence of the existence of such a factor and t .-
purpose;

{£) refrain from attiring or equipping
agents, employees or oOther persons or permitting
their agents or employees to be attired or
equipped in a manner which creates the
appearance that the individuals are performing
official or governmental functions, including,
but not limited to, refraining from wearing
public or private law enforcement or security
guard uniforms, using armbands, or carrying or
displaying guns or badges except as requirad by
law or regulation, in connection with any ballot
security activities; and

(g} refrain from having private personnel
deputized as law enforcement personnel in
connection with ballot security activities.

3. The party committees agree that they shall, as a
first resort, use established statutory procedures for challen-
ging unqgualified voters.

4, This Settlement Agreement, and the terms of the
Consant Order to be entered pursuant thereto, shall bind the DNC,
DSC, RNC, aad RSC, their agents, servants and employees, whether
acting directly or indirectly through other party committees. -It
is expressly understood agd agreed that the RNC and the RSC have
no present right of control over other state party committees,
county committees, or other national, state and local political
organizations of the same party, and their agents, servants and
employees.

5. The parties to this Settlement Agreement shall ask
that the New Jersey legislature institute an examination of the
provisions of the New Jersey Election Laws to determine whether
present laws are adequate to insure the integrity of the
electoral process and the physical security of poll workers and
their property ih New Jersey.

6. All parties agree that they shall bear their own
costs and attorneys' fees and further agree that they shall not
seek to recover same in any action or proceeding instituted after
the execution of this Settlement Agreement and the Consent Decree
to be entered pursuant thereto. No party to this Agreement shall
undertake any further legal action arising out of events
surrounding the November 1981 general election in the State of
New Jersey or arising out of the filing of this lawsuit, except
as specified ip paragraph 7 below.
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7. The undersigned Plaintiffs, as Releasors, for and
in consideration of the mutual covenants and conditions hereof,
and in further consideration of the sum of One Dollar ($1.00),
lawful money of the United States of America to the Releasors in
hand paid by all Defendants, the receipt of which is hereby
acknowledged, have remised, released and forever discharged, and-,
by these presents do remise, release and foreover discharge the
Defendants~Releasees of and from all obligations, causes of
action, claims or demands, at law or in equity, which arose out
of ballot security activities during the 1981 general election in
New Jersey that Releasors asserted or could have asserted against
the Releasees in Civil Action No. 81-3876 in the United States
District Court for the District of New Jersey, provided that
nothing in this agreement shall prevent plaintiffs from seeking
relief, at law or equity, for a violation of the terms of this
settlement agreement or the related consent order incorporating
the terms herecof. More particularly, but not by way of
limitation, the undersigned plaintiffs expressly agree to abandon
and to waive all claims to monetary relief asserted or which
could have been asserted against the defendants.

8. It is expressly understood and agreed that this
Settlement Agreement, and the Consent Order incorperating the
terms hereof, do not constitute any finding or admission of
liability or wrongdeing by any defendant and do not constitute
any finding or admission of merit or lack of merit to the
allegations raised by the plaintiffs., This agreement is not an
admission that any of the activities which the party committees
have agreed not to undertake were undertaken by any of the party

" committees or by any party to this lawsuit or by any other person

or entity. This agreement is not an admission of civil or
criminal liability or responsibility on the part of any
participant in it.

Dated e |, 1982,

DEMQCRATIC NATIONAL COMMITTEE REPUBLICAN NATIONAL COMMITTEE

By C:::%i::ffjé;::"“a,//’ By 4;;iéggf:%§2§ij;¢¢//

By : d
NEW JERSEY DEMOCRATIC STATE NEW JERSEY REPUBLICAN STATE
COMMITTEE '\\ COMMITTEE

T ) 2] ‘VQ’O
By o A_'_‘.{.. };44._/:?1«,;.«\,74 By *\J‘&-ﬁ et

. Philip D. Kaltenbacher
Chairman, Republican
State Committee
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CRAVATH, SWAINE, & MOCRE f}:"‘/ BAKER & HOSTETLER.
One Chase Manhattan Plaza . 1050 connecticut Ave., N.W.
New York, New York 10005 Suite 1100
{212) 422-3000 Washington, D.C, 20036

A3
Cepsppens (202) 861-1500
RIKER, DANZIG, SCHERE&/&‘ HYLAND

Headquarters Plaza II’ SHANLEY & FPISEER, P.C.
Speedwell Avenue 131 Madison Avenu-e

Morristown, N..J. 07960 Morristown, N.J, 07860

(201) 538-0800 ) (201) 285~1000

Attorneys for Plaintiff Attorneys for Defexndant
DEMOCRATIC NATIONAL COMMITTEE REPUBLICAN UNATIONAL COMMITTEE

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DEMOCRATIC NATIONAL
COMMITTEER, Hon. Dickinson R. Debevoise

Civil Action ¥o». 86-3972
Plaintiff,

V. STIPUIATION . -

REPUBRLICAN NATIONAL

COMMITTEE, F i L E D
Defendant. . 00T o 0 1946

———————————————————————————— e avaes X L4

WILLIAM T WAlsy,
[a{EnrTe
WHEREAS, the Republican National Committee” {("RNC") contends
that it has completed a ballot sSecurity direct—mail. program
which it contends has been conducted in £full compliance with

all applicable state and federal wvoting rights laws and with "

-
the terms of a November 1982 consent order in this Court; and

WHEREAS, the Democratic National Commitiee has f£iled this

action challenging said program, <contending that the program

WYLl p002 CFLRD
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vislates state .:Hﬁ federal voting rights'wﬁws and the terms
of said consent order and that +the RNC plans to continue the
program and to use the results of the program in the November
1986 election. '

NOW, THEREFORE, the parties by counsel hereby stipulate
as follows:

1. That the RNC, its agents, employees and parties acting
in active concert will nét conduct a direct-mail campaign in
the future directed at names appearing on voteX registration
lists in order: (1) to use the letters returned undelivered
to compile wvoter challenge lists; {2) to make such challenges;
or (3) to deter registered persons from voting;

2. That the RNC, its agents., employees and parties acting
in active concert, will net use the results of any direct-mail
campaign directed at names appearing oﬁ voter registration lists
previously conducted by the RNC, its agents, employeres and partieé
acting in active concert in order: (1) to use the letiers
returned undelivered to compile wvoter challenge 1ists; (2) +to
make such challenges;: or (3) to deter registered persons from
voting; )

3. That thev RNC, its agénts, employees and parties acting
in active concert, will not give any letters returned undelivered
to it under circumstances set forth in numbered paragraph 2
above to any person except as required by law or t© the Federal
Bureau of Investigation or by order of Court;

4. That this stipulation shall have no effect with réspect

to any actions brought by third parties against any oof the parties

hereto;

IR [ FARR A SRR
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5. That th.s stipulation shall be ecfective as of the
date of filing with the Court and shall be effective until the

first to occur of March 1, 1987 or further order of the Court.

David Boles William H. Schweitzer
Stephen D. Poss Lee T. Ellis, Jxr.

Rodney L. Stenlake Jeffrey S. Holik

CRAVATH, SWAINE & MOORE Leonard H. Freiman

One chase Manhattan Plaza BAKER & HOSTETLER .

New York, New York 10005 1050 Connecticut Ave., N.W.
(212} 422-3000 Suite 1100

Washington, b.C. 20036
(201) 861-1500

—and—— —and-
Dougla /5. Ea}feley é?c’tla.srrl Thomas F. Campion 4]
RIKER,/DANZIG, SCHERFR & HYLAND,\ SHANLEY & FISHER, P.C.
Headguarters Plaza II 131 Madison Avenue
Speedwell Avenue Morristown, New Jersey 07960
Morristown, New Jersey 07960 (201) 285-1000

(201) 538-0800

Attorneys for Plaintiff Attorneys for Defendant
DEMOCRATIC NATIONAL COMMITTEE REPUBLICAN NATIONAL COMMITTEE
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7-329 &1

P yNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

T vy,

o e i o S o o i e b s e o e o e o

DEMOCRATIC NATIONAL COMMITTEE, o
Hon, Dickinson R, Debevoise

Plalpntiff, Civil Action No, 86-3872

SETTLEMENT STIPULATION AND

V.
QRDER OF DISMISSAL

REPUBLICAN NATIONAL COMMITTEZ,

Defendant.

Whereas, on November 1, 1982, this Court entered a Consent

Order in Democratic National Committee, et al. v, Republlcan

National Committee, et al,, Cilvil Action No. 81-3876 ("Consent

Order™)., The Democratic National\\ﬁémﬁittee ("DNC"), Republican
National Committee ("RNC") and others were parties to the settlemen:
agreement incorporated in and adopted as the Consent Order. The
Consent Order remains in full force and effect;

Whereas, during the course of the case, the partiaes have
engaged in extensive discovery from each other and third parties.
More than 50 depositions have been taken and thousands of documents
have been examined;

Whereas, tne RNC and DNC recognizé the importance of
encouraging citizens to reglster and vote and the importance of not
hindering or discouraging qualified voters from exercising thelr
right to vota;

Whereas, the RNC and DNC recognize the importance of
preventing and rgmedying vore fraud where it exlsts;

whereaé, the B8NGC and DNC recognize the importance of

neithar uslng, nor appearing 2o use, raclal or ethnic criteria in
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connection with ballot integrity, ballot security or other efforts
to prevent or remedy suspected vote fraud;

It is therefore’ordered upon the agreement and stipulation
of the parties and all prior proceedings harein that as to the RNC
and DNC the Consent Order is amended to specifically provide:

A. "Ballot security" efforts shall mean balle:
integrity, ballot security or other efforts to prevent or remedy
vote fraud.

B, To the extent permitted by law and the November 1,
1982 Consent Order, the RNC may deploy persons on election day to
perform normal poll watch functions so long as such persons do not
use or implement the results of any other ballot security effort,
unless the other ballot security effort complies with the provisions
of the Consent Order and applicable law and has been so determinad
by this Court.

c. Except as provided in paragraph B above, the RNC
shall not engage in, and shall not assist or participate in, any
ballot security program unless the program (including the method and
timing of any challenges resulting from the program) has been
determined by this Court to comply with .the provisiens of the
Consent Order and applicable law. Applications by the RNC for
determination of ballot security programs by the Court shall be made
Zollowing 20 days notice to the DNC which notice shall include a
descripeion of the program to be undertaken, the purpose(s) to be
gerved, and the reasons why the program complies with the Consent

Order and applicdble law,
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uatil further order of the Court, the Court retains

jurisdiction to make the determinations set forth above.

Except as provided herein, the RNC and DNC regpectfully

request -that the above~captioned case be dismissed with prejudice

upon the order of the Court with each te pay its own costs.

I? IS SO STIPULATED:
. P R ¥
David Bolas William H. Schweitzer

Rodney L. Stenlake Lee T, Ellis, Jr.
G. Elaine Wood BAKER & HOSTETLER

CRAVATH, SWAINE & MOORE Suite 1100

One Chase Manhattan Plaza 1050 Connecticut Avenue, N.W.
New York, New York 10005 Washington, D.C., 20038

(212} 422-3000 ) (202) 861~15300 '

/ s /",. /

”:/ / . ’/ g s/
P P TR
Douylas §. Edkeley j}/

Robert J, Gllson y
HIKER, DANZIG, SCHERER,

,-A"..... M Cj&————l
nomag F, Camplon’

James) M, Altlerti

SRR EY & FISHER

HYLAND & PERRETTI 131 Madison Avenue
Headquarters Plaza Morristown, New Jersey Q7960
One Speedwell Avenue {201) 285~1000 :

Morristown, Naw Jersey 073%60
{201) 538-0800

Attorneyg for Plaintiff Attorneys for Defendant
Democratic National Committee Republican National Committee

AND IT IS SO ORDERED this A\ day of July, 1987,

<
Dxcﬁghson R. Debevoise, U.S.D.J.
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Report
. OF
PROFESSOR PHILIP A. KLINKNER

1 My name is Philip A. Klinkner and I am currently the James S. Sherman Associate
Professor of Government at Hamilton College in Clinten, NY. Ireceived my PhD.in
Political Science from Yale University in 1992. My research focuses on American
politics, including party and electoral politics, voting behavior, and race and
American politics. This research also involves statistical analyses of race and
clectoral data.

1. Hamilton County, Ohio

My analysis is based on the following dara for cach voting location in Hamilton County, Ohio:
total number of voters, total number of new voters, racial breakdown of the voting age
population (VAP), and the presence (or not) of a Republican pollwatcher,

My analysis found a strong and statistically significant relationship between the allocation of
Republican pollwatchers and the racial composition of a voting location. The black portion of the
VAP averages 20% across all voting locations in the county. In those voting locations that are
covered by Republican pollwatchers, the average is 25%. In those without a Republican
pollwatcher, the average is 6%.

As Table 1 shows, the percentage of voting locations covered by Republican pollwatchers
increases significantly with the percentage of the VAP that is black. In fact, nearly ali ma.;onty
black precincts have been assigned a Republican pollwatcher.

Table 1.
Percent of VAP thatis Black | Percent of Voting Locations with 2 Republican n
: Pollwatcher
0-9.9% 50% 619
10-19.9% 48% 83
20-29.9% : 65% 54
30-39.5% 9% 47
40-49.9% 84% 31
50-59.9% 95% 39
60-69.9% 96% 26
70-79.9% . 100% 26
80-89.9% 100% 33
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[ 50-100% ] 100% I 55

Overall, 55% of VAP whites and 62% of VAP Hispanics live in voting locations covered by
Republican poflwatchers. This compares to 89% of VAP blacks who are covered by Republican
poll watchers.

To examine this relationship more precisely, I conducted a probit analysis. Tused probit analysis
instead of the more common regression analysis since the dependent variable (whether a precinct
has a Republican pollwatcher or not) is dichotomous (coded as 0 or 1) and not continuous as is
required for regression analysis. The probit results are in Table 2. Furthermore, since not ajl
voting locations are the same size, I weighted the equation by the number of voters in the voting
focations. By controlling for the size of the voting location, we ensure that the results are not
influenced by extreme results in a number of small voting locations.

Table 2

Coefficient Standard Ervorr P>z}
Percentage of the 2.8 27 .00
VAP that is Black
Constant -.09 .05 .07

The results in Table 2 indicate that the relationship between the percentage of the VAP that is
black and and Republican pollwatcher coverage is positive and statistically significant. In fact,
these results show that less 1 time in 1000 will these results be due to random chence, far below
the usual standard in social science of § times in 100. Furthermore, this model predicts 61
percent of cases accurately. In other words, just knowing the percentage VAP that is black for a
voting location will allow you to accurately predict more than §0% of the time whether ithas a

Republican poliwatcher

Since probit coefficients are often difficult to interpret, I then converted these coefficients into
probabilities as shown in Table 3.

Table 3.
Percent of VAP that is Black Estimated Probability of Having Republican
) Pollwatcher
0% .46
10% .57

20% .68
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30% 77
40% .85
50% .50
60% 54
70% 97
80% 98
90% .99
100% . 1.0

Table 3, like Table 1, shows that the Republican pollwatchers are substantially more likely to be
found in heavily black voting locations.

Nor are these results explainable by the percentage of new voters in heavily black precincts,
Overall, 68% of new votexs are in voting locations with Republican poll watchers, substantially
less than the 89% of blacks in such locations. Furthermore, as Table 4 shows, new voters in
majority black voting locations are much more likely to be covered by a Republican poll watcher
than new voters in minority black voting locations. In fact, nearly every new voter in msjority
black voting locations are likely to be covered by a Republican poll watcher, compared to less
than 6 out of every 10 in minority black voting locations.

Table 4
Minority Black Voting Majority Black Voting
Location Location
# % # %
#of New | Covered By a Republican 35641 58% 20092 95%
Voters Pollwatcher
Not Covered By a 25511 42% 268 1%
Republican Poll Watcher :

This relationship between Republican pollwatcher allocations and the race and size of precipet is
problematic since it suggest that Republicans have chosen to allocate their pollwatchers on a
racial basis~—i.¢. by targeting heavily black precincts. As result of this pattern of allocation,
black registrants are significantly more likely than whites to be in a precinct with a Republican
pollwatcher.

.  Miami-Dade County, Florida
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My analysis is based on the following data for each precinct in Miami-Dade County, Florrida:
total number of voters, total number of new voters, racial breakdown of the voters, and the
pumber of Republican pollwatchers.

My analysis shows a clear relationship between the presence of Republican pollwatchers with
the race and size of 2 precinct. As Table 5 shows, Republican pollwatchers are much more
prevalent in large and heavily African-American precincts

Table S,
Precinct Has More than 1200 Registered voters
and More than 85% of Registered Voters Are
African American
Yes No

Republican Yes 84.38% 54.61
Pollwatcher Assigned ) (n=27) {n=409)
to Precinct? No 1562 45.39

(n=5) (n=340)

3. Table 5 demoustrates that Republican poll watchers are 30 percentage points more
likely to be assigned 1o large and heavily Afiican American precincts than to other
precincts.

4. To examine this relationship further, T conducted a probit analysis. I used probit
analysis instead of the more common regression analysis since the dependent variable
(whether a precinct has a Republican pollwatcher or not) is dichotomous (coded as 0
or 1) and not continuous as is required for regression analysis. The probit results are
in Table 6.

Table 6:

Coefficient Standard Exrorr P>z
Large Heavily 90 27 00
African American
Precinct
Constant 12 .05 O
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5. The results in Table 6 indicate that the relationship between large and heavily African
American precincts and Republican poll watcher coverage is positive and statistically
significant. In fact, these results show that less one time in 1000 will these results be
due to random chance. Since probit cocfficients are often difficult to interpret, I then
converted these coefficients into probabilities as shown in Table 7.

Table 7.
Precinet Has More than 1200 Registered voters
and More thap 85% of Registered voters Are
African American
Yes No
Republican Probability of Yes .83 55
Pollwatcher Assigned | Probability of No 17 45

to Precinct?

6. Like Table 5, Table 7 demonstrates that the probability of a Republican poll watcher
being assigned to a precinct is significantly greater in large and heavily African
Amperican precincts.

7. This relationship between Republican poll watcher allocations and the race and size
of precinct suggests that Republicans have targeted large, beavily African American
precincts for the assignment of poll warchers. -

8. My analysis also reveals that this pattern of poll watcher assignments resuits in
African American registered voters being significantly more likely than whites to
vote in a precinct with a Republican poll watcher (see Table 8).

Table 8.
% in
Republican
Registered voters in Precincts] All Registered| Watched
with Republican Pollwatchers] voters Precincts
Africag 170607 235381 72.5
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Americang .
‘Whited 203686 321985 63.3
9. These results, illustrated in Tables 4-8, can not be attributed to the presence of new

voters in these precincts. As Table 9 shows, there is no difference in the percent of
new voters between large and heavily African American precincts and other

precincts.
Table 9.
Precinct Has More than 1200 Registered voters
and More than 85% of Registered voters Are
African American
Yes No
Average Percentage 24.1% 25.9%
of New Voters '

Signature

e L) W/an G
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The Appointment, Rights and Dutics of Election Challengers and Poll Watchers

Allowances are made in Jaw to permit “éléction chaliengcrs and “poll watchers” to monitor the
election process as a protective safeguard agamst election fraud. Challengers, appointed by
political parties and qualified groups and ¢ izdtions, enjoy special rights and privileges.
‘While poll watchers are not extended the da rights and privileges, there is no appointment
process associated with the placement of poll watchers in the polls or absent voter counting
boards,

This publication is intended as & summary of the laws and rulings which govern election
challengers and poll watchers; it is nof intended as a complete interpretation of the law, -
Questions may be directed to the Michigan Depariment of State, Bureau of Elections, P.O. Box
20126, Lansing, Michigan 48901, Phone: (517) 373-2540, Fax: (517) 241-4785.

ELECTION CHALIENGERS
Election challengers may be appomted by
* A state-rccognized political party.
»  Anincorporated organization. ©

e An organized group of citizens interested in the adoption or defeat of a proposal on the
ballot.

* An organized group of citizens interested in prcsérving the purity of elections und in
guarding against the abuse of the elective franchise.

Xt merits note that a candidate does nof bave thé authority to appeint challengers.
Similarly, a Candidate Committee registered under Michigan’s Campaign Finance Act or
any other type of erganization expressly formed to support or oppose a candxdate does not
have the authority to appoint challengers.

Elcction challengérs have the right to:
¢ Observe the election process in voting precincts and absent voter counting board precinets,

«  Challenge a parson’s right to vote if the challenger has good reason to believe that the person
is not eligible to vote in the precinct.

» Challenge the actions of the clection inspectors serving in the precinct if the challenger
believes that election law is not being followed.

GENERAL INFORMATION
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A challenger must be a registered voter in the State of Michigan.

A challenger may not be a candidate for any elective office in the election. (Exception: a
candidate for precinct delegate may serve ag a challenger in a precinct other than the precinct
in which he or she is a candidate.)

A person appointed as an election inspector at the clection may not act asa challenger at any
7ime throughout the course of the day.

A challenger may be assigned to serve in any precinct or absent voter counting board
established in the state. In addition, a challenger may be assigned to serve in any number of
precinots.

A political party, group or organization may not have more than two challengers present in &
voting precinct or more than one challenger present in an absent voter counting board at any
time throughout the course of the day.

A political party, group or organization may rotate challengers assigned to a voting precinet,
a challenger assigned to an absent voter counting board must remain in the room in which the
absent voter counting board is working umtil the close of the polls (8:00 p.m.).

All challengers must carry an identification card issued by the appointing political party,
group or organization. The identification card must show the challenger’s name; the name of
the appointing political party, group or organization; and the precinct or precincis in which
the challenger is authorized to serve. It is recommended that challengers wear an
identification badge which bears the words “BLECTION CHALLENGER.” Upon entering 2
precinct, the challenger must exhibit the identification card to the precinet chairperson.

A challenger appointed to serve in an absent voter counting board is required to take and sign
the following oath: “I (name) do solemnly swear (or affirm) that Y shall not communicate in
any way information relative to the processing or tallying of voters that may come to me
while in this counting place until after the polls are closed.” The oath may be administered
by any member of the absent voter counting board.

THE APPOINTMENT OF ELECTION CHALLENGERS

Political parties may appoint election challengers to serve at partisan and nonpartisan ¢lections.

The appointments may be made at any time through the date of the election. A political party is

not required to follow an application process to appoint election challengers.

An incorporated organization, a group interested in the adoption or defeat of a proposal on
the ballot or a group interested in preserving the purity of elections and in guarding
against the xbuse of the elective franchise may eppoint election challengers if authorized 1o do

so under an application process. To apply for appointment authorization, the organization or

3
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group must file, not less than 20 days nor more than 30 days prior to the election, the two items
tisted below with the clerk of the county, city, township or village where the election will be
held (If a school elacuon the f lmg is madc with the sccretary of thc scbool boaxd ) -

1) ‘A statemcnt whxch sets forth the orgs.mzauon sor gmup s mtennon to appoint elccnon
challengers and the reason why the right to make the appointments is claimed. - The
statement must be signed-under oath (notarized) by the chief presxdmg ofﬁccr sccretary or -
any otheér officer of the group or organization.

2) A copy of the identification card which will be carried by the challengers the. group or
organization appoints. The identification card must have entry spaces for the challenger's
name, the group’s or organization’s name, the precinct or precincts in which the challenger
is authorized to serve and the signature of a recognized officer of the group or organization.

APPOINTMENT AUTHORIZATION APPLICATIONS SUBMITTED BY GROUPS AND
ORGANIZATIONS PRQCESSIN G STEPS . o :

A ¢ erk or school board secreta:y rccewmg a challenger appomtmcnt authonzauon apphcazxon
from an organization or group is required o 2pprove or deny the request and notify the group or
organization of the decision within twa business days, A clerk or school board secretary has the
authority ta deny & challcnger appomtment authonzanon apphcanon if the gmup or orgamzanon
fails to dcmonstmcc that it is quahﬁed to appoint challengers . ..

Ifthe apphcanon is, dcmcd, the, group or orgamzatmn may appeal the dccmon to thc Sccretary of

* State within two business. days after the receipt of the denial. Upon the recczpt of an appeal, the
Secretary of State is required to render a decision on the appcal and not)_fy the organization or
group of the decision within fwo business days. Notification of the degision is also forwarded to

the’ clerk or school board secretary who issued the application denial.

Bcfore the opemng of the polls, the cicrk or schoo board secrctary is mqmred 1o notify ail
precinets in the jurisdiction of the groups and orgamzatwns that have gained the right to appoint
challengers at the election.

CONDUCT

. Cha]lcngers must conduct themseivcs in an orderiy manner at gl} times. A challcnger can bc
expelled from the precinet for unnccessardy obstructing of delaying the work of the election
mspecto:s touching ballots, election materials or voting equipment; campalgnmg, or actmg
in a disorderly manner. . .

. Chiallen, ges may not_ be made iﬁdiscriw}inately or without good canse,

o A challéngér is nof permitied o campaign, distribute Eainpaj.gxx fiteratuce or display any
4 .
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campaign material (including campaign buttons) while in the polls.

A challenger is expressly prohibited from threatening or intimidating voters entering the
polling place, applying to vote, entering a voting station, voting or leaving the poiling place.

Those present in the polls (including all efection inspectors and voters) are expressly
prohibited from threatening or intimidating any challengers assigned to sexve in the polling
place.

RIGHTS OF CHALLENGERS

It is the duty of the precinct board to provide ypace for challengers which will enable them to
abserve all election procedures being carried out. In a voting precinet, challengers are permitted
to position themselves behind the election inspectors’ table. Challengers have the right to:

*

.

Examine the voting equipment before the polls open and after the polls close.

Observe each person offering to vote. (Challengers may not observe electors. voting )
Observe the processing of voters.

Bring to the precinct board’s attention the improper handling of a ballot by a voter or an
election inspector; that the 100 foot campaign restriction is being violated; or that any other

election law or prescribed election procedure is being violated.

Inspect the Applications to Vote, Poll Books, registration records and any other materials
used to process voters at the polling place. (When exercising this right, challengers may not,
touch the Applications to Vote, Poll Books, registration records or other matena!s being vsed
by the precinct bourd.)

Inspect ballots (including absent voter ballots) as they are being counted. (When cxerc:smg
this right, challengers may not touch the ballots.)

Observe the recording of absent voter ballots on voting machines.

Keep notes on the persons offering to vote, the election procedures being carried out and the
actions of the precinct board. '

Remain in the precinct until the precinet board completes its work.

1f two challengers are representing a political party, group or organization in the precinet, only
one of the challengers may hold the authority to challenge at any give time. The challengers
may alternate the authority to challenge at their discretion. The challengers must advise the
precinct board each time the authority is alternated.

5
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CHALLENGE PROCEDURE' “UN QUA,LIF]ED VOTER”

If a cha!lcnger has’ gooa’ reason ta bel:eve zhat a penon who offcrs to vote is not quahﬁed to vote
in the precinet, a challenge may be made immediately after the voter ompletes an Application to
Vote.. The challenge js directed to the chairperson of the precingt board. The chairperson of the
precinct board or an election inspector designated by the chairperson is responsible for
supervising the challenge to make sure that it is conducted promptly and courteously. The
challenge proceeds as follows: ‘

1) After the chellenge is made, the challenged person takes thié cathprintcd Below. The oathis
admxmstcrcd by the chairperson of the precmct board ora desxgnated elecuon mspector

“I swear (or affmn) that I wm mﬂy answer aIk quesﬁons put 10 me concemmg my
qualifications as a voter.”

2.y After the oath has been ad.ministercd, the precinct chairperson or.a designated election
inspector may question the challenged voter. Election law stipulates that the questions be
confined to the person’s qualifications as-a voter (¢itizenship, age and residency).

3.) A challenged voter is permitted to vote a specially prepared “challenged ballot™ if the
answers given under oath prove that he or she is qualified to votc in the precinct. -A.
- challenged voter may not vote if he or she refuses to take the oath; refuses 1o answer’
: appropmte questions undcr oath oris fou.ud 1o benot quahﬁed 0 voto through the answers
given under oath, g B .

4.} A complete record: of the challenge must be entéred on the “CHALLENGED . VOTERS”
. page in the Poll Book The record must iriclude a description of the ¢lection disparities or
infractions complained of or believed to have ocourred; the name of the person making the

challenge; the time of the challenge; the name, address and telephone number of the person

challengcd and any other pextmcnt mformatxon

It mems emphasxs thata chaﬂengcr is not pcmuttcd to cha.llenge a voter s nght to.vole unless the
challenger has good reason to beliave that the elector is not eligible to vote in the precinct.

Proper challenges: A challenge is proper if it is based on information obtained by the
challenger through e reliable source or means. For cxample, the challenger has obrained
information that a particular voter 1.) is not a true resident of the jurisdiction. 2.) has not yet
attained 18 years of age 3.) is not a United States citizen or 4.) did not register to vote on or

“ before the “close of registration” for the election at hand.” A challeriger should know thé specific
individuals he or she mtcnds to challenge before the polls apen on electzon day.

Improper cbaﬂenges A challenge is 1mproper if'it is not based on mformat:on obtained by the
challenger through a reliable source or means.” For examplc a challenger does not have the right
to issu¢ a challenge based on an “impression” that the voter rpay not be eligible to vote in the

6
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precinct due to the voter's manner of dress, inability to read or write English, perceived race or
cthnic background or need for assistance with the voting process. Similarly, a challenger does
not have the right to issue a challenge due to any physical or mental disability the voter may
have or is perceived to have.

Every effort must be made to ensure that the challenge procedures are properly carried out in the
polls as the abuse of the process can have serious consequences inchuding the
disenfranchisemnent of qualified electors, criminal viojations and legal challenges over the
election results. The precinct chairperson has the authority to expel challengers who abuse the
challenge process. :

CHALLENGE PROCEDURE: ABSENTEE VOTER AT POLLS

A challenger has the right to challenge any voter issued an absentee ballot who appears at the
polls to vote on election day claiming that he or she never received the absentee ballot, lost the
absentee baliot or destroyed the absentee ballot. Ifsuch a challenge is issued, the precinct
inspector handling the challenge permits the voter to vote & specially prepared “challenged
ballot” and enters a complete record of the challenge on the “CHALLENGED VOTERS” page
in the Poll Book; the questioning of the voter is not required. (Note: A voter issued an absentee
ballot who appears at the polls to vote on election day claiming that he or she never received an
absentee ballot, lost his or her absentee ballot or destroyed his or her absentee ballot is required
to sign an affidavit to that effect before voting in person. This requirement applies regardiess of
whether the voter 13 challenged.) :

THE PREPARATION AND ISSUANCE OF CHALLENGED BALLOTS

A challenged voter must vote on & paper, punch card or optical scan ballot prepared as explained
-below; challenged voters are ro? permitted to vote on a voting machine or a direct recording
electronic device as votes cast on such voting equipment cannot be retrieved at a later date if
necessary,

» The election inspector handling the challenge writes the number appearing on the voter’s
ballot in pencil on the back of the ballot. If 2 punch card ballot is used, the mumber
appearing on the voter’s ballot is written in pencil on the secrecy envelope.

¢ Afier the ballot namber is recorded in pencil on the ballot, the number is concealed with a
slip of paper. The use of transparent tape and paper that matches the color of the ballot (or
secrecy envelope if 2 punch card ballot is used) is recommended.

+ The election inspector enters the voter’s name in the Poll Book.
After completing the above steps, the election inspector issues the ballot to the voter. The voter

7
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then votes the ballot in 2 voting station. After the voter has voted the ballot, the bailot is.”
deposited in the ballot box under routine procedure. (If votmg machmcs or chrcct recordmg
electronic voting devxces are used in the precingt, see below.): v .

A challenged ballot cannot be retrieved for examination after the election withoutvan .appmpriate
court order;

THE HANDLING OF CHALLENGED BALLOTS IN VOTING MACHINE AND -
DIRECT RECORDING ELECTRONIC PRECINCTS

1f voting machines or direct recording electropic voting devices are used in the precinct, the
election inspector handling the challenge hag the voter plage the ballot in an absent voter ballot
return envelope; completes and signs the back of the envelope; directs the voter to sign the
envelope; and writes the word CHALLENGED” across the face of the envelope

. Ifthe )unsdxctxon does notuse an abscnt voter coummg board the challengcd bal!oc is .
process;(:d thh the absent yoter ballots dehvercd to. the precmct . oo

. -»If!hc )Dl‘}SdlChOn uses an abscnt voter countmg board, the alocnon mSpectors secure thc
.. .absent voter. ballot return envelope containing the challenged ballor and notify the election’
.. official in chargc of the glection.. The election official in charge of the election is then - .
= rcsponsxble for aranging the dchvery of the ballot to the absent voter courmng boaxd The
voter's Application to Vote is retained in the procinot. o L )

CHALLENGE PROCEDURE: ABSENT VOTER BA,LLOT S .

»If a challenger has reason to believe that an absent voter ballot has been submitted by a person
who is not qual 1ﬁed o vote in the prccmct, a challenge may be rade as the ballot is being
processed. If such a challenge is made, the election inspector handling the challenge writes the
number appearing on the voter”s ballot in pencil on the back of the ballot (or secreey envelope if
a punch card ballot); conceals the number with a shp of paper; enters a complete record of the
challenge on the “CHALLENGED VOTERS" page in the Poll Book, and procccds with. the
routine processing and counting of the ballot. )

CHALLENGE PROCEDURE: ACTIONS OF THE PRECINCT BOARD

If 2 challenger has reason to believe that the precmct boa:d is not followmg election law, the -
actions of the precinct board may be challenged by consulting with the board cheirperson. Ifthe
chairperson rejects the challenge, the challenger has the right to contact the election official in
charge of the election on the matter at issue. The election inspectors must enter a complete .

record of the challenge in the Poll Book.
8
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PENALTIES

Michigan election law provides penalties for the following infractions: ‘

» A person who submits a challenger appointment authorization application on behalf of a
group or organization that is not authorized to appoint challengers.

* A clerk or school board secretary who knowingly fails to perform the duties related to the
challenger appointment process,

s A person who challenges a qualified elector for the purpose of annoying or delaying the
voter.

» A challenged elector who gives false information regarding his or her qualifications to vote.

s An cleetion official or precinet board that prevents a challenger from being present in the
polls or refuses to provide a challenger with any conveniences needed for the performance of
his or her duties.

POLL WATCHERS

An election is an open process that may be observed by any interesied person. (However, note
that candidates may not remain in the polling place after they have voted becanse of the possible
conflict with the provisions which prohibit campaigning within 100 feet of the polls.) A person
who wishes to observe the election process -- who is not a qualified election challenger -- is
commonly called a “poll warcher.” The gualifications, rights and duties of poll watchers and
challengers are contrasted below:

» A challenger must be registered to vote in the State of Michigan; poll watchers do not have
to meet this requirement.

o A challenger has the right to challenge a person’s right te vote and the actions of the precinct
board; a poll watcher does not have this authority.

» A challenger may sit behind the processing table; 2 poll watcher does not have this privilege.
(Poll watchers must sit or stand in the “public area” of the polling place where they will not
interfere with the voting process.) :

» Challengers have a right to look at the Poll Book; poli watchers may look at the Poll Book at
the discretion of the precinct board chairperson. A challenger or a poll watcher may not
touch the Poll Book or any other voting records.

¢ A poll watcher who wishes to be present in an absent voter counting board must remain in
9
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the room in which the absent voter counting board is working until the close of the polls
(8:00 p.m.).

» A poll watcher who wishes o be present in an abscnt voter counting board is required to take
' and sign the following oath “T (namie) do solemnly Swear (or affirm) that I shallnot ~* -
communicate in any way information relative to the processing or tallying of voters that may
come td me while in this counting place until afier'the po}ls are closed.”” The cath’ thay be’
administered by any ruember of the absent voter counting bicard.

The equal treatment of competing interests is the cornerstone of fair elections! As a result,

" any special measures taken in the polls to provide challengers and poll watchers with
mformauon on the volers who have participated in the election must be admznwtered insuch
a way as 1o ensure equal access to zhe mformrxon by all mterestzd persons o

" Authority granied under PA 116 of 1954 -

ED-2 (09/2003) :
12,000 pnmcd, total cost §3, 660 00; $.305 ea.

10
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(R

STATE OF MICHIGAN
Terrr Lyin LanD, SECRETARY OF STATE
DEPARTMENT OF STATE

LansiNg

Procedure for Implementing
Fcderal Identification Requirement in Polls

Voters subject 1o the federal identification requirement are indicated on the QVF list with the
code “ID.”

If a voter subject to the federal identification requirement offers 10 vote in your precinct, follow
the steps outlined below. Examples of the documents a voter can show 10 satisfy the federal
identification requirement are listed on the following pages.

1) Read the following statement to the voter:

Our records show that you are subject to the new federal identification
requirement. The requirement applies to any voter who 1) registered to
vote by mail and 2) has never voted in Michigan.

To meet the requirement, you must show a copy of any current and
valid phote identiflcation or a copy of a paycheck, government check,
utility bill, bank statement or a government document which lists your
name and address.

2) If the voter shows one of the required documents, make a notation in the Remarks
Section of the poll book and permit the voter to cast a ballot under the regular procedure,

3) If the voter is unable to show one of the required documents, read the following statement
to the voter:

As you are unable o satisfy the federal identification requirement at
this time, you can receive and vote a “provisional” ballot. Asan
ajteynative, you can Jeave and come back with one of the required
identification documents, If you lenve and comc back with one of the
required identification documents, you will be permitted to vote under
regular procedure.

4) 1f the voter chooses to vote a “provisional” ballot, preserve the ballot as an “envelope”
ballot after the voter has completed voting the ballot. (It is not necessary to complete the
Four-Step Procedure form.) When issuing the “provisional” ballot to the voter, also issue
the voter the *Notice to Voters Subject to Federal 1dentification Requirement.”

BURBAU OF ELECTIONS
TREASURY BUJLDING » ST FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 439138
www.Michigio.gov/tas ~ {517) 373.2540
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Examples of Documents Voters Can Show to Satisfy
Federal Identification Requirement

Examples of Acceptable Photo ldentification
(Document Must Be Current and Valid; Listing Applies to Federal ID Requirement Only)

Driver’s license with photo (any state)

Personal identification card with photo (any state)
Government issved photo identification card
Passport

Student identification card with photo

Credit or automated teller card with photo
Military identification card with photo

Erﬁployee identification wirth photo

Examples of Acceptable Paychecks, Government Checks, Utility Bills and Bank Statements
(Must Contain Voter’s Name and Address)

A paycheck or paycheck stub from any employer issued within the last year
A Social Security Administration check statement issued within the last year
Govemnment or military paycheck or paycheck stub igsued within the last year

Tax rerurn check or check staternent issued by the IRS or the Siate of Michigan within the last
year

A gas, telephone, electric, water, cable or other utility bill issued within the last year

A statement from a bank or credit union dated within the last year
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Example of Acceptable Government Documents
{Must Contain Voter’s Name and Address)

Vehicle registration
Electronic Bencefit Transaction (EBT) card
Department of Social Services (DSS) card

Insurance card issued pursuant to a government administered or subgidized health insurance
program such as Medicare or Medicaid

Veteran's identification card

Lease agreement provided under a public housing program or subsidized housing program
Public housing identification card

Tuition staternent or bill from a public college or university

Correspondence or a bill received from a federal, state or local government

Discharge certificate, ‘rclcasé papers, pardon, or other official document issued 1o the voter in
connection with the resolution of a criminal case, indictment, sentence or other matter, in

accordance with state law

Discount card issued by a public transportation authority or a provider to senior citizens or
persons with disabilities

Marriage license
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WITNESSES AND CHALLENGERS POLICY
Adopted by Hamilton County Board of Elections
October 22, 2004

The following is the policy of the Hamilton County Board of Elections regarding

witnesses and challengers in the November 2, 2004 Election. This serves to supplement the

memorandum from t he Secretary of State’s Office dated October 20, 2004, which is attached

hereto.

1)

2

3)

4

5)

Witnesses and challengers must be Ohio electors, but may be from outside
of Hamilton County.

Challengers are election officials and therefore may cast absentee ballots.

The signatures of Party officials on the certifications of witnesses or

challengers need not be origival but may be photocopied, stamped or
faxed, but only with the authority and approval of the involved Party
officer.

Witnesses are not appointed at precincts but only for activities at the
Board. A challenger may remain in the polling place after the close of

voting to observe the process.

A challenger may serve in that capacity for more than one precinct where

there is more than one precinct Jocated in the same polling place.

The initial names of all witnesses and challengers must be submitted to the
Hamilton County Board of Elections office by no later than Friday,
October 22™ at 4:00 p.m. Changes in that list can be made up uatil 4:00

p.m. on Monday, November 1%, but changes can only be made in those
precincts in which someone was named by October 227,
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Conduct at the Polls:

a)

b)

)
d)

g)

Challengers may niot campaign or wear any candidate, issue or
Party identification inside the polling place;

Challengers may not touch any of the election equipment or
supplies;

Challengers may not talk to voters in the polling place;

A challenger who desires to bring a challenge or to call attention to
any issues he or she believes should be dealt with in the polling
place shall do so by addressing the presiding judge or, if the
presiding judge is not available any of the other judges, in a polite
professional manner;

A challenger must have a good faith basis for challenging a voter 7
and may pot blanket challenge or randomly challenge voters;

The challenger may challenge a voter only for the following
reasons:

i) lack of citizenship;

i1) non-residency in the state;

i)  nomresidency in the county;

iv)  non-residency in the precinct (this challenge may
depend on developments in the pending litigation);

v) not of legal voting age; or

vi)  impersonating an elector.

The challenger shall state which of these reasons apply to the
challenge:

If challenged for any of the reasons stated in i) through iv) the
prospective voter shall be provided with a formn 10-U and the
presiding judge or an assigned judge shall ask the questions of that
prospective voter provided on the form that apply to the challenge
being made. If the voter is in the signature book and voter
responds 1o those questions with answers indicating that they are
qualified to vote and signs the form under oath, they shall be given
a regular ballot, be permitted to vote that ballot and the ballot shall
be deposited in the ballot box. If the prospective voter’s name is
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h)

)

)]
k)
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not in the signature book, but the voter is otherwise qualified 1o
cast a provisional ballot, if that voter is challenged, he or she shall
complete the Form 10-U and if their answers indicate they are
qualified to vote and they sign the form under oath, they shall be
instructed to cast a provisional ballot. Such provisional voters
shall also complete the provisional ballot envelope and their ballot
shall be placed in the envelope after it has been voted and shall
then be deposited in the ballot box.

If the basis for challenging a voter is that they are impersonating an
elector, the prospective voter shall be asked to sign their name on a
card or piece of paper provided to them by the presiding judge or
judge. The presiding judge and judges shall then compare that
signature to the signature in the signature book. The presiding
judge and judges shall determine based upon the signature offered
by the prospective voter and any other documentation the
prospective voter chooses to provide, whether or not the
prospective voter is permitted to vote. If the presiding judge and
judges determine that the voter is not allowed to vote, the voter
shall be advised that they may eppeal that determination to the
Hamilton County Board of Elections.

The presiding judge or judges may move a challenged voter away
from the sign-in table to any area no less than 10 feet from the poll
worker table while the judge and voter are completing the Form
10-U so that the processing of voters in line may continue,

Challengers shall not use cell phones in the polling place.

Challengers must follow the direction of the presiding
judge. A Presiding Judge must recoguize the tight of
Challengers to preform the duties conferred on Challengers
under Ohio law. A presiding judge may removen
challenger from the polling place who the presiding judge
deems to be disruptive following the process outlined in the
attached Secretary of State’s Memorandum of October 20,
2004..

By 4:00 p.m. on Friday, October 22, parties desiring to appoint witnesses
for operations at the Board of Elections shall name those witnesses on the
lists filed with the Board of Elections. Names of witnesses to procedures
at the Board of Elections can be changed by filing the corrected name with
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the Board of Elections by 4:00 p.m. on the day prior to the operation they
are intended to witness. The operations which may be witnessed include:

a)

b)

<)
)

D

The preparation of the AV ballots which will begin on Monday,
October 25™ and continue on a daily basis until the election.
Absentee ballots that are challenged shall be kept in the secrecy
envelope until the Board has determined the challenge;

The Election Night receipt of ballots on the first

floor of the building and their preparation for

counting;

The Election Night count in the counting room on the third floor;

The preparation and handling of provisional ballots in the ten days
following the election;

The official count:

1) at the tables where the ballots are reviewed;
it in the counting room.

Witnesses to Post Election Night activities shalt be accepted
pursuant to the Ohio Revised Code.

)] The Director and Deputy Director, in consultation with the Board
of Elections, shall determine the number of witnesses who may be
present for each operation and shall do so giving consideration to
the space available and the ability to efficiently and accurately
complete the process involved. Witnesses shall not handle any
ballots nor the absentee ballot secrecy envelopes or the provisional
ballot secrecy envelopes.

NAWIPBDELECT\WMisc\Witnesses and Challcagess, TMB. wpd-trv
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Ohijo Secretary of State J. Kenneth B(acgweh
Elections Division - 180 E. Broad St., 15" Floor, Columbus, OH 43218
Tel. (514) 468-2585 Fax (814) 752-4360 e-mall: election@sos state.oh.us

MEMORANDUM
TO: All County Boarda of Elections

FROM: Pat Walfe, Directar of Elections
Michael Sciortino, President of Chio Association of Elections Officials (DAEO)

DATE: October 20, 2004

RE: Clhiallonger and Witnesses

CHALLENGER & WYTNESS GUIDELINES

As election day approaches, many boards will be asked for the forms to appoint and certify challengers
and witnesses. R.C. 3505.21 and R.C, 3506.13 autharize the appointment of eligible electors to serve a5
challengers and/or witnesses of elections. The elector need not Tive in the precinct where appointed. The
statutes sct forth:

The function of challengers and witnesges.

Who may sppoint challengers and witnessss.

‘Who may serve as a challenger and/or witness,

The appointment process and deadlines.

* & »

The Ohia Association of Elections Officisls (OAED) has recommendsd policy and procedures for
handling chaltengers at the polling place which are included in this memorandum.

Function
Challengers may be appointed for sach polling place (including the board of elections” affice), and
witnesses for cach tabularing locatlon, as provided In R.C. 3505.21 and R.C. 3506,13. The saine peraon
may serve as both & challenger and a witness.

v Challeagors

o While Polls are Open: Chellangers are allowed to be in the poiling place whila the polls ars
open. A challenger may challenge (prlor to the issuance of a ballot), for pood causs, the right 1o
voto of agyone who appsars to vote. A challange may be based on the person’s citizenship, age,
reglstration, residency in the precinot and, If the elaction is a partisan primary, polirical party
affitiation. (R.C.3505.21)

o After the Polls Close: Challengers are allowed to remain in 8 polling place affer the polls close
if ballots are not counted in that polling place. Challengers may observe the processing of the
ballots including the ssaling and signing of the envelopes and/or containers holding the voted
balloty, Challengers are not allowed to touch or handle ballots or any other election matsrials,
nor question the ectlons of the election officials, (R.C. 3506.13)
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¢ Witnesses
Witnesses sre ailowed to abserve the counting of ballots. (Thus, if ballots are not counted ata
precinct polling place, then witnesses shall not be appointed to thas polling place.) Witaesses are
not a}lowed to touch or handlg ballaws or any ather slestion materfals, nor question the getions of
the election officials.

Appuointment
Al) challengers and witnesses must bs appointed in writing on a *Notice of Appointment or Amendinent
of Appaintment of Wimesses and Challengers” (Forin No. 214) prescribed by the Secretary of State,

1. By a Politieg) Party

Notice of appointment signed by the centra committee chairperson and secretary, and filed with
the board of slestions.

2. By a Groap of Five or More Candidates
Notice of appointment signed by at lsast five candidstes and filed with the board of elections,

3. By a Committee Supporting or Oppasing a Ballot Iasue

Petitions 1o be recognized as commiteee 1o appolnt challengers (Porm No. 219) snd witnesses
(Porm No, 220), and Notice of appeinyment by duly recognized ballot issue commiittee,

Eligibility/Rexstrictions

No uniformed peace officer as defined by R.C. 2935.01, no unifarmed state highway patrol trooper,
no uniformed member of any fire department, no uniformed mamber of the armad services, no
uniformed member of the organizzd militia, no person wearing any other upiform and no person
carrying a firearm or other doadly weapon shall gerve 2s 2 witness or challenger.

A candidats may not serve as a challenger or witness unless the candidate () also is 2 member of the
party controlling committes and (b} has been appointed by the party.

-

Number of Challengors/Witnosses

No candidate shall be representad i:y more than one challenger and one witness at any one polling
place cxcept that a candidate who i 1 member of a party controlling committee, a5 defined in R.C.
3517.03, may serve as a witness or challenger.

In no case shall mors than six challengers and six wimesses be appointed for sy one election in any
one precinet. If mere than thres questions ars 1o bo vated on, the committees which have appainted
ohallengers and witnessen may agroe upon not to exceed six chaliengers and six witnesses, 2nd the
judges of elections shall appoint such challengers and witnesses. If such committees faif to agree, the
Judges of elections shall appolnt six challengers and six witmessos from the appointees so certifisd, in
such manner that each side of the several questions shall be represented.

Filing Deadline

By 4 p.m. of the 11th day (October 22) bofore the slaction, any political party, group of candidates or
issue committes appointing challengers or wimeases shall file with the board of elections a properly
completed “Notice of Appointment” (Form No. 214) contzlning the names and addresses of its
sppointses and the polling places af which they ghall serve.
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Deadline to Amend Appoiatments . )
The doadline for amending challenger and wimess appolntments is 4 p.m. the day bofore the ejection;
3.2., Monday, November 1, 2004.

Certificate of Appointment

Eaoh ohallenger and witness shall receive from his or her sppointing sutherlty the spproprizse Sccretary
of State-proscribed “Cartificate of Appolntment” (sze Form Now. 215,216, 217, 218, 221 and 222.)
That certifioate must be filed with the presiding judge of the polling place on election day.
Appaintments and cortiflcations must be made in writing by 4 p.m. oq October 22, 2004, using the
appropriate forms presorived by the Sevretary of Stte:

Form # BDescription
214 Notice of appointment or amendment of appointment of witnesses and challengers

215 Certificate of appointment of challenger - executive or centrsl committes of g politica] party

216 Certificats of appointment of witness - exscutive or central committes of a political party

217 Centificats of appointment of challenger - five or more candidate

214 Centificate of appolntmant of withess - five or moro candidatzs

219 Petition to bo recognized a5 committes to appaint challengers - measure submitied

220 Petition to be recognized as commitzes 1o appoint witnessos and challengers - measure submitted
221 Cenificate of sppoiniment of challenger - duly recognized commistee advocating/opposing & measud
222 Centificate of appointment of witness - duly recognized commistse advocating/opposing g meastire

Challenges to a Person’s Right to Vate at the Polling Place - R.C, 3505,20

Who May Challenpe

R.C. 3505.20 provides that the right of a person to voto on slection day may be challenged, for good
cause, by any of the following persons:

o Any challenger (appointed pursuant to R.C. 3505.21)
o Any clector then lawfully in the polling place
o Any judge or clerk of elsctions.

Procedure

[}

If the Board of Elections Alteady Has Ruled on the Person's Bligibility

1f the board of slections has ruled on the question presented by a challengs prior 1o election day
pursusar to R.C, 35011 {Q), R.C. 3503.24, R.C. 3505.19 or any other section of law, its finding
and dooision shall be fingl and the presiding judge shall be notified in writing of that decision.

o Tt Na Prior Ruling by the Board of Electlons on the Person’s Eligibility

If the board has not ruled, ths question shall be detormined as gt forth in R.C. 3505.20.

Form
Sa8 No, 10-U 4fidavitioothiexamination of parson challenged af polls on election day (RC 3505.20)
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Qath
If any person s so challenged as unqualified (o vote, the presiding judge shell administer the following
oath to the challenged person: "You do swear or 2ffirm that you will fully end Enxly snawer alj of the
followlag questions put to you, touching your place of residence and your qualificatians as an sloctor
Bt this slection?®

Grounds for Challenge
1. Not a U.S, Citiren - R.C. 3505.20(A)

If the person is chellenged as unqualified on the ground that the person is not a citizen, the judges
shall put the following questions;
(1) Are you 3 citizen of the United States?
(2) Are you a natjve or naturalized citizea?
(3) Whers were you bom?
1f the persou offering to vote claims to bs a naturalized citizen of the United States, the person
shall, before the vote is received, either:
©  Produce for Inspection of the judgos a cenificate of namuralizarion and declare under oath that
the person is the identics! person named therein, or
o State under anth when and where the person was naturalized, that the person has had a
certificate of the person's naturalization, and dhat it is lost, destrayed, or beyond the perron's
power to produce to the judges.
I the person states under oath that, by reason of the naturalization of the person's parents of one of
them, the person has become & U.S. citlzen, and when or where the person's pareats were
naturalized, the certificets of naturalization need not be produced,

2. Nota Resident of Ohfo for 30 days Immediately Before the Election — R.C. 3505.20(B)

If the porgon is challenged as unqualified on the ground that the person has not residad in thiz
state for 30 days Immediatoly preceding the election, the judges shall put the following questions:

(1) Have you resided in this state for thirty days immediately precsding this election?
If 8o, where have you resided? Name two persons who know of your place of residence.

(2) tave you been absent from this state within the 30 days itmonediately preceding this
election? If yes, then the following questions:
(a) Have you continuously resided outside this state for a period of four years or mare?
(b) Did you, while ehsant, ook upon and regard thig state as your home?
(c) Did you, while absent, vote in any other awmte?

3. Not a Resident of the County or the Precinet - R.C, 3505,21(C)
1f the person is challenged as unqualified an the ground that tha person is not a resideat of the
county of precinet where he offers to vots, the judges shall put the following questions:
(1) Do you now reside in this county?
(2) Do you now raside in this precinet?

(3) When you came into this precinct, did you some for a temporary purpese merely or for the
purpase of making it your home?
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4 Not 18 years old by Election Day ~ R.C. 3505.20(D)

T the person is challenged as unqualified on the ground that the porson is not of legal vating age,
the Judges shail put the following question: “Are you 18 yesrs of age or more to the best of your
knowledge and belief?"

Decision on Challonge
The presiding judge shall put such other questions to the persan challenged under respective heads )
designated by this section, as are necessary o test the person's qualifications as an elector at the election,

o Failure or Refusal fo Answor

Tf a parsan challenged refuses to answer fully any quostion purt to the person, is unable 1o angwer
the questions as they wera angwersd an the registration form by the person under whose neme the
person offers 1o vote, refusos to sign the person's name or make the person's mark, or if for any
other reason a majority of the judges believes the person {s not entitled to vote, the judges shall
rofuse the person a ballot.

Failure to Qualify

If a parson is disqualified under R,C. 3585,20(C) bscauss the person does not now rexide in the
county or pracinet, the presiding judge shall Inform the person of the persen's right 1o vots in the
person's proper county o precinot of tesidence and instruct the person fa contact the appropriats
board of clections for information conterning the location of the person's voting precinet.

Decision is Final
The decision of said judges shall be finsl as to the right of the person challenged to vote at such election.

Policy apd Procedurcs by the Ohio Association of Election Officials (OAEO)

Bscauge statueg do not specify the procedures and limitations for challenging veters, and because it is
widely anticipated that challenger confusion could csuse undue delays in vating, it is necessary to
develop a poliey For dealing with challenges posed &t the precinct, The goal of this policy is to provide
for the statutory rights of the challengers, while mainwining order in the polling location,

‘Challenger Interference’

Challengers may nat interfere with the voting process or unnecessarily delay it. For example, if a
challenger challenges so many voters that his or her activities slow down the voting process or
intimidate voters, thea the pregiding judge should take immediate action including expelling him or
her from the polling place, If neceasary, the presiding precinct judge shall follow the steps set forth
below: :

©

Q

The presiding precinct judgo shall orally wam the challenger that his/her actions are jeopardizing
the voters’ constitutional right to cast & bejlot.

1f a challenger again persists in delaying voting, the presiding precinet judge shail notify the
Board of Elections director and deputy director of his or her decision o remove the challenger
froin the voting location.

Initiating the Challengo

e}
o

Chaltengers shall remsin stationed behind the table where poll workers are seated.
When a challenger wishes 1o challenge a voter, they shali do so by notifying the presiding Judge
and shali state the reason for the challenge.
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o Whenever possible, the presiding judge shall move the challenged vorer to an arca no less than
10 fast from the poll warker table that will not obstruct other voters.

Presiding Judge Dufies and Decision

o The presiding judge shall ask the appropriate questions by administering Form 10-UL

o The prasiding judge shail put such other questiens 1o the person challenged tnder respestive
heads designated by this section, as are necessary to test the person's qualifications as an elector
at the election.

o 1fa person challenged rofuses to answer fully any quastion put to the person, i3 unable to answer
the questions a5 they were answersd on the registration form by the person under whose name
the perzon nffers to vots, refuses to sign the person's name or make the person's mark, or if for
any other reason a majority of the judges befioves the ferson is not entitled to vote, the judges
shall refuse the person a ballot.

o The dacision of said judges shall be final as to the right of the person challenged to vote a1 such
slsction.



188

Form 10-U Presceibed by Secraiaey of Sute (12-57)

Affidavit-Oath-Examination of Person Challenged

Roviasd Cods Scction 350820

The State of Ohio, County, ss:

1, the undersigned, swear or affim that I will fully and truly
answer all of the following questons put to me, touching my place of residence and my qualifications as an
elector at this election.

{Check all that apply) Being challenged as unqualified on the ground(s) that:
(A) The person is not a citizen, the fcllowing questions shall be put:

(1) Are you a citizen of the United States?

(2) Are you a native or naturalized citizen?

(3) Where wers you bom?

If a naturalized citizen, then
' I am the identical person named in the certificate of my naturalization herewith produced for
the inspection of the Judges of Election.

Or,
1 was naturalized-on the day of , ,at :
1 have had a certificare of my naturalization which is lost, destroyed or beyond my power to
produce to the Judges.

T.
By ’msou of the naturalization of my parent(s) I have become a Citizen
of the United States and my parent(s) was naturalized on the day
of s at

®) The person is not a resident of the state for thirty days immediately preceding election, the
following questions shall be put:

(1) Have you resided in this state for thirty days immediately preceding this election?

I yes:
() Where have you resided?

() Names of two persons who know your place of residence.
1ty
@

Y Cross out words or kines not pplicable so that and made shall be factual.
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Statement of Miles S. Rapoport
President, Demos, and Former Secretary of the State of Connecticut
October 25, 2004

My name is Miles Rapoport. I am currently the President of Demos: A Network
of [deas and Action, 2 national non-partisan policy and advocacy organization based in
New York City and focused on expanding democratic participation and improving our
nation’s election procedures. From 1995-1999, I served as Secretary of the State for the
state of Connecticut. In that role, I was the chief election official for the state and had
responsibility for implementing all federal and state election laws.

1 was asked by the Service Employees International Union to address three
questions:

A. What is the potential situation in a number of counties in Florida with respect o
the number of new registrations and the adequacy of the resources planned to be
allocated to the key polling places?

B. What is the likely impact that aggressive official challenges to large numbers of
prospective voters would have on the process?

C. What steps would I take if I were responsible for the process in Florida to atternpt
to avoid the potential problems brought about by the situation?

Question A.

1. According to Professor Philip Klinkner, the average ratio naﬁonwidé of election
workers to voters is approximately one to 125. It appears as though the ratio in
Florida polling places will be less than that.

2. Ibelieve that a greater ratio of poll workers to voters will in general be required
this year due to all of the new demands on poll workers based on the requirements
of the Help America Vote Act, in regard to new machines, new voter
identification requirements, néw provisional ballot requirements, and others.

3. In addition, [ am struck by the extraordinary number of new registrations in the
six counties of Broward, Duval, Miami-Dade, Hillsborough, Orange, and Palm
. Beach. Based on figures compiled by Professor Klinkner, in these six counties
alone there have been 1,464,811 new voter registrations since January 1, 2004.
This level of new registrations, in my opinion, will create additional need for
workers and training beyond even what the ratios would suggest.

4. Therefore, I do not believe that the number of poll workers will be adequate to
handle the influx of new voters with any degree of confidence.
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Question B.

1.

Recent reports indicate that in many states, including Florida, aggressive efforts
are planned by both parties, but by the Republican party in particular, to challenge
vofers they suspect may have registered improperly.

The impact of this effort at polling places with large numbers of new registrants
could be dramatic and perhaps traumatic

Without adequate personnel, and without clear and separate procedures for

"handling the challenges, it is entirely possible—even likely--that these challenges

will have a pummber of negative results:

a. It will distract officials from the overall management of the polling place
and the flow of voting traffic.

b. It will create a bottleneck at the check-in tables as people come in.

¢. It could create a charged and confrontational atmosphere at the polling
places.

d. It could create long lines and long delays for people coming to cast their
ballats. -

. As aresult, many people could be effectively disfranchised by the
situation. For many first-time voters, this could be a long-term
discouragement from participation in the process.

Question C.

If T were responsible for the management of the elections in the state of Florida, I

would do a number of things that I believe could make a difference. In all of this, I
would keep in front of me the fundamental principle that every eligible citizen should be
able to cast bis or her ballot, and have that ballot be counted fairly.

1.

I'would increase the number of personnel allocated to the precinets with the
largest number of new registrants,

Iwould create a pool of highly trained personrel that could be dispatched to
polling places that reported delays or difficulty in the process.

Twould have a strongly enabled connection to law-enforcement personnel in case
any situations began to deteriorate.

I would issue very clear and strong guidelines to individuals signed up as
challengers, as has been done in Ohio and Michigan, that they must have a good
reason to make a challenge. I would add the warning that any challenges based
on the race or national origin of a prospective voter are potential violations of the
Voting Rights Act of 1965,
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5. I would require that each polling place have a separate station, removed by at
least 50 feet from the area where voters are signing in, where challenges will be
heard and adjudicated by the Election Board.

The election on November 2 will be a real challenge to our nation’s democratic
processes. That more people than ever have registered is a positive note for our
_ democracy. It becomes the responsibility of every election official to do everything
- possible to ensure that every potential voter is able to vote, and will want as a result of
this experience to stay in the process from hence forward. '

s

Miles S. Rapoport ~ © :
President, Demos: A Network of Ideas and Action.
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Voting Irregularities in Florida During the 2000 Presidential Election

Executive Summary

Addressing voting rights issues has been a core responsibility for the U.S. Commission on Civil Rights since the
Commission was founded in 1957. The Conunission has broad authority over voting rights. It has general jurisdiction
1o examine allegations regarding the right of U.S. citizens to vote and to have their votes counted. These allegations
may include, but are not limited to, allegations of discrimination based on race, color, religion, sex, age, disability, or
national origin.

Pursuant to its authority, and fulfilling its obligations, members of the Commission staff conducted a preliminary
investigation and discovered widespread allegations of voter disenfranchisement in Florida in the 2000 presidential
election. The Commissioners voted unanimously to conduct an extensive public investigation into these allegations of
voting irregularities. Toward that end, the Commission held three days of hearings in Miami and Tallahassee and, using
its subpoena powers, collected more than 30 hours of testimony from more than 100 witnesses—al] taken under oath-—
and reviewed more than 118,000 pages of pertinent documents.

The Commission carefully selected its subpoenaed witnesses to ensure that it heard testimony on the wide range of
issues that bad come to light during its preliminary investigation. The Cormmission also acted to ensurs that it heard a
broad spectrum of views. It subpoenaed a cross section of witnesses, including Florida Governor Jeb Bush, Florida
Secretary of State Katherine Harris, members of Governor Bush’s Select Task Force on Election Procedures, Standards
.2nd Technology, and Florida’s attorney general. The Commission staff’s research also led it to subpoena the state
ficial responsible for oversight of motor voter registration, the general counsel for Florida’s Elections Commission,

e director of the Division of Elections (part of the secretary of state’s office), the director of Florida’s Highway
Patro), and numerous local elections officials, county supervisors, poll workers, and local sheriffs. Additionally, the
Commission subpoenaed a number of witnesses who had problems or who had first-hand knowledge of problems
during the election, especially those on Election Day.

The Commission attempted to ensure that it heard all points of view in a second way. At each of the hearings, it invited
the general public to testify once the formal sessions had concluded. There were no time limits on how long these
sessions lasted, and they ended only after all witnesses had made their statements and each of the Commissioners
present had ample opportunity to ask any and all questions of the witnesses. The witnesses’ statements and answers to
Comumissioners’ questions were under oath.

During the three days of hearings, numerous witnesses delivered heartrending accounts of the frustrations they
experienced at the polls. Potential voters confronted inexperienced poll workers, antiquated machinery, inaccessible
polling locations, and other barriers to being able to exercise their right to vote. The Commission’s findings make one
thing clear: widespread voter disenfranchisement—not the dead-heat contest—was the extraordinary feature in the
Florida election.

After carefully and fully examining all the evidence, the Commission found a strong basis for concluding that

violations of Section 2 of the Voting Rights Act (VRA) occurred in Florida. The VRA was enacted in 1965 to enforce

the 15th Amendment’s proscription against voting discrimination. It is aimed at both subtle and overt state action that

has the effect of denying a citizen the right to vote because of his or her race. Although the VRA originally focused on

enfranchising African Americans, the law has been amended several times to also include American Indians, Asian

Americans, Alaskan Natives, and people of Spanish heritage. Additionally, the VRA includes a provision that
:cognizes the need for multilingual assistance for non-English speakers.

The VRA does not require intent to discriminate. Neither does it require proof of a conspiracy. Violations of the VRA

RLHO04



195

Executive Summary Page 20f 7

. be established by evidence that the action or inaction of responsible officials and other evidence constitute a
“totality of the circumstances” that denied citizens their right to vote. For example, if there are differences in voting
procedures and voting technologies and the result of those differences is to advantage white voters and disadvantage
minority voters, then the laws, the procedures, and the decisions that produced those results, viewed in the context of
social and historical factors, can be discriminatory, and a violation of the VRA.

The report does not find that the highest officials of the state conspired to disenfranchise voters. Moreover, even if it
was foreseeable that certain actions by officials led to voter disenfranchisement, this alone does not mean that
intentional discrimination occurred. Instead, the report concludes that officials ignored the mounting evidence of rising
voter registration rates in communities. The state’s highest officials responsible for ensuring efficiency, uniformity, and
fairness in the election failed to fulfill their responsibilities and were subsequently unwilling to take responsibility.

Disenfranchised Voters

Disenfranchised voters are individuals who are entitled to vote, want to vote, or attempt 1o vote, but who are deprived
from either voting or having their votes counted. The most dramatic undercount in the Florida election was the uncast
ballots of countless eligible voters who were wrongfully turned away from the polls. Statistical data, reinforced by
credible anecdotal evidence, point to the widespread denial of voting rights. It is impossible to determine the extent of
the disenfranchisement or to provide an adequate remedy to the persons whose voices were silenced by injustice,
ineptitude, and inefficiency. However, careful analysis and some reasonable projections illustrate what happened in

Florida.

The disenfranchisement of Florida’s voters fell most harshly on the shoulders of black voters. The magnitude of the
pact can be seen from any of several perspectives:

» Statewide, based upon county-leve] statistical estimates, black voters were nearly 10 times more likely than
nonblack voters to have their ballots rejected.

Estimates indicate that approximately 14.4 percent of Florida’s black voters cast ballots that were refected. This
compares with approximately 1.6 percent of nonblack Florida voters who did not have their presidential votes
counted.

Statistical analysis shows that the disparity in ballot spoilage rates-—i.e., ballots cast but not counted—between
black and nonblack voters is not the result of education or literacy differences. This conclusion is supported by
Govemor Jeb Bush’s Select Task Force on Election Procedures, Standards and Technology, which found that
error rates stemming from uneducated, uninformed, or disinterested voters account for less than 1 percent of the

problems.

Approximately 11 percent of Florida voters were African American; however, African Americans cast about 54
percent of the 180,000 spoiled ballots in Florida during the November 2000 election based on estimates derived
from county-level data. These statewide estimates were corroborated by the results in several counties based on
actual precinct data.

L)

Poor counties, particularly those with large minority populations, were more likely to possess voting systems with
higher spoilage rates than the mote affluent counties with significant white populations. There is a high correlation
between counties and precinets with a high percentage of African American voters and the percentage of spoiled
ballots. For example:

 Nine of the 10 counties with the highest percentage of African American voters had spoilage rates above the
Florida average.
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« Ofthe 10 counties with the highest percentage of white voters, only two counties had spoilage rates above the
state average.

« Gadsden County, with the highest rate of spoiled ballots, also had the highest percentage of African American
voters.

s Where precinet data were available, the data show that 83 of the 100 precincts with the highest numbers of
spoiled ballots are black-majority precincts.

The magnitude of the disenfranchisement, including the disparity between black and nonblack voters, is supported by
the testimony of witnesses at the Commission’s hearings. These witnesses include local election officials, poll workers,
ordinary voters, and activists, Among the sworm testimony:

One potential voter waited hours at the polls because of a registration mix-up as poll workers attempted to call
the office of the supervisor of elections. The call never got through and the individual was not allowed to vote. A
former poll worker herself, she testified that she never saw anything like it during her 18 years as a poll worker.

A poll worker in Miami-Dade County with 15 years of experience testified, “By far this was the worst election |
have ever experienced. After that election, I decided I didn’t want to work as a clerk anymore.”

.

A poll worker in Palm Beach County testified that she had to use her personal cell phone to attempt to contact the
election supervisor’s office. Despite trying all day, she only got through two or three times over the course of 12
hours.

A Broward County poll worker testified that in past elections it took about 10 minutes to get through to the
elections supervisor. During the course of the November 2000 election, she tummed away approximately 40-50
potential voters because she could not access the superviser of elections.

A Boynton Beach poll worker explained how his precinct workers turned away about 30~50 potential voters
because they could not get through to the supervisor of elections. He was successful only once during an eight-
hour period.

Other persons testified about waiting in long lines only to be ultimately denied their right to vote.

The Commission calls upon the attorney general of the United States to immediately begin the litigation process to
determine liability under the VRA and appropriate remedies. The Commission is a fact-finding body, authorized to
investigate allegations of voting discrimination, fraud, and other irregularities. However, it does not adjudicate
violations of the law, hold trials, or determine civil or criminal Hability. It is within the jurisdiction of the U.S.
Department of Justice and Florida law enforcement officials to seek appropriate sanctions and remedies. In addition to
calling on the attorney general to initiate the litigation process on this issue, the Commission requests this action on a
number of other issues as well, such as Florida’s handling of its voter roll purge and its failure to accommodate voters
with disabilities and limited English proficiency.

The Commission recommends that Florida retain knowledgeable experts to undertake a formal study to ascertain the
reason for the racial disparities in vote rejection rates between white voters and persons of color. Once this is
completed, the state should adopt and publicize procedures to eliminate this disparity. As a start, the state could identify
and promote the “best practices” of counties in Florida or around the nation that performed well during the 2000
presidential election.

Missing Leadership
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..orida’s governor insisted that he had no specific role in election operations and pointed to his secretary of state as the
responsible official. After the election, however, the governor exercised leadership and responsibility in electoral
matters in the commendable action of appointing a task force to make recommendations to fix the problems that
occurred. The secretary of state, the state’s chief elections officer, denied any responsibility for the problems in the
election, claiming only a “ministerial” role, her clear statutory obligations notwithstanding. Rather, she asserted that
county election officials are responsible for the conduct of the election, describing her role in the policies and decisions
affecting the actual voting operations as limited. However, her claims of no responsibility sharply contrast to her
actions in the immediate aftermath of Election Day, when she asserted ultimate authority in determining the outcome of
the vote count. On the local level, supervisors of elections in the counties that experienced the worst problems failed to
prepare adequately and demand necessary resources.

This overail Jack of leadership in protecting voting rights was largely responsible for the broad array of problems in
Florida during the 2000 election. Furthermore, state officials ignored the pleas of some supervisors of elections for
guidance and help. Especially at the highest levels, officials must take responsibility for leading on matters for which
they have authority and, io the extent they do not have sole authority, to take the initiative for working with other key
officials. Specific examples of the areas in which Florida officials need to improve are discussed in other parts of the
Executive Summary and throughout the report. However, the need for key officials to exercise leadership in protecting
the right to vote is imperative. This was not a responsibility that officials were willing to accept during the 2000
election.

Purging Former Felons from the Voter Rolls

Individuals not legally entitled to vote should not be allowed to vote. Appropriate efforts to eliminate fraudulent voting
-engthen the rights of legitimate voters. In fact, there are already laws in place in Florida that make it a crime to vote
.alawfully. However, poorly designed efforts to eliminate fraud, as well as sloppy and irresponsible implementation of
those efforts, disenfranchise legitimate voters and can be a violation of the VRA. Florida's overzealous efforts to purge

voters from the rolis, conducted under the guise of an anti-fraud campaign, resulted in the inexcusable and patently
unjust removal of disproportionate numbers of African American voters from Florida’s voter registration rolls for the
November 2000 election.

The purge system in Florida proceeded on the premise of guilty until proven innocent. In 1998, the Florida legislature
enacted a statute that required the Division of Elections to contract with a private entity to purge its voter file of
deceased persons, duplicate registrants, individuals declared mentally incompetent, and convicted felons without civil
rights restoration, i.e., remove ineligible voter registrants from voter registration rolls. This purge process became
known as list maintenance. Once on the list, the process places the burden on the eligible voter to justify remaining on
the voter rolls. The ubiguitous errors and dearth of effective controls in the state’s list maintenance system resulted in
the exclusion of voters lawfully entitled and properly registered to vote,

African American voters were placed on purge lists more often and more erroneously than Hispanic or white voters.
For instance, in the state’s largest county, Miami-Dade, more than 65 percent of the names on the purge list were
African Americans, who represented only 20.4 percent of the population. Hispanics were 57.4 percent of the
population, but only 16.6 percent of the purge list; whites were 77.6 percent of the population but 17.6 percent of those
purged.

Florida easily could have, and should have, done much more to protect the voting rights of African Americans and
other Floridians. What should have been done include the following:

o The governor, the secretary of state, or the director of the Division of Elections should have provided clear
instructions to their subordinates on list maintenance strategies that would protect eligible voters from being
erroneously purged from the voter registration rolls. Two key failings accounted for a large portion of the purge-
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related disenfranchiserent:

o The Division of Elections failed to recommend the same cautionary steps before the November 2000
presidential election that were taken before the 1998 election. At that time, supervisors of elections were
asked to verify the exclusion lists with the greatest of care. They were asked to provide opportunities for
persons to vote by affidavit ballot in those instances in which the voter made a credible challenge to his or
her removal from the voter registration rolls.

o Inadequate supervision of Division of Elections staff allowed irresponsible decisions to be made, including
an official of the Division of Elections encouraging an error-laden strategy that resulted in the removal of a
disproportionate number of eligible African American voters from the rolls.

« State officials should have provided adequate training to supervisors of elections in purge verification
procedures.

The purposeful use of erroneous listings to promote the state’s purging priorities and the permanent disenfranchisement
of discharged felons raise important questions of fundamental faimess. The state’s aggressive purging laws, policies,
and practices disproportionately affect African Americans, who are disproportionately charged, convicted, and
sentenced in the criminal justice system. The Commission questions Florida’s onerous and infrequently rendered
clemency process. Former offenders who have paid their debt to society should have citizenship fights restored, which
is already done in 36 states. Further, the report expresses disappointment that the recently enacted legislation failed to
address the issue of automatic restoration of voting rights for former felons and asks that the governor recommend
reform in this area of state law.

ceessibility

Florida failed to provide adequate access to individuals with disabilities and to people who have limited English
proficiency. Specific concerns pertaining to those with physical disabilities include:

« Persons who rely on wheelchairs were forced to negotiate steps and unreachable polling booths or undergo
humiliation by relying on others to lift them into the polling places to exercise their right to vote.

» Some voters with visual impairments found that the precincts did not have proper equipment to assist them in
reading their ballots and, therefore, they had to rely on others—often strangers~—to cast their ballots, denying
them their right to a secret ballot.

» Others precincts were not equipped, or otherwise failed altogether, to accommeodate potential voters with
disabilities. As a result, individuals with disabilities were simply turned away, and therefore disenfranchised.

Individuals who were not proficient in English faced comparable barriers, despite federal requirements that language
assistance be provided for non-English-proficient voters. Thus, a large number of limited-English-speaking voters were
denied assistance at polling places, greatly increasing the likelihood of disenfranchisement. In some parts of Florida,
Spanish-speaking voters did not receive bilingual assistance or bilingual ballots. Some of these counties are required to
provide language assistance under the VRA. The failure to provide language assistance resulted in widespread voter
disenfranchisement of an estimated several thousand Spanish-speaking voters in Florida.

Voter Education, Voter Registration, Training Poll Workers, and Election Day Problems
Many of the obstacles that caused voter disenfranchisement in the November 2000 election were the result of

inadequate voter education and insufficient poll worker training. Moreover, counties were grossly unprepared for the
large voter turnout and scrambled, often unsuccessfully, to meet the needs of voters on Election Day. Despite the early
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wugns of a large influx of new voters, Florida state election officials did not respond with the appropriate array of
measures to avoid the chaos that occurred. The lack of sufficient and comparable resources and the absence of guidance
from top state officials on matters such as voter education and effective poll worker training contributed to the
ncidence of spoiled and uncast ballots. Florida must take steps to remedy this, including:

The secretary of state’s office and local election officials must ensure that they have sufficient resources to engage in
effective voter education.

« Local election officials who do not have sufficient resources for conducting a well-run election must have an
adequate process to ensure they can obtain those resources.

» There must be better coordination between the secretary of state’s office and local election officials. The
Commission recommends that any future reforms include effective monitoring systems and adequate resources to
ensure the meaningful implementation of the proposals.

« Florida officials need to do a better job of consulting people with disabilities, individuals with limited English
proficiency, and groups representing these individuals to ensure that voters with access problems have a full and
fair opportunity to cast their ballots and to have them accurately counted.

As aresult of these shortcomings, some potential voters never got to cast ballots. For example:

Some voters were barred from voting despite arriving at their polling places before closing time because poll
workers did not understand the rule that if voters arrive before 7 p.m., they must be allowed to vote.

-

Adequate notice was not always given to voters when polling places were moved.

The failure to process in a timely manner motor voter registrants contributed to disenfranchising voters.

Aside from the lack of consistency and uniformity in election operations, many election officials failed to use
affidavits under appropriate circumstances and instituted few procedures to confirm voter lists.

Poll workers were unable to reach central offices to certify voters.

Conclusion

The Commission found that the problems Florida had during the 2000 presidential election were serious and not
isolated. In many cases, they were foreseeable and should have been prevented. The failure to do so resulted in an
extraordinarily high and inexcusable level of disenfranchisement, with a significantly disproportionate impact on
African American voters. The causes include the following: (1) a general failure of leadership from those with
respousibility for ensuring elections are properly planned and executed; (2) inadequate resources for voter education,
training of poll workers, and for Election Day trouble-shooting and problem solving; (3) inferior voting equipment
and/or ballot design; (4) failure to anticipate and account for the expected high volumes of voters, including
inexperienced voters; (5) a poorly designed and even more poorly executed purge system; and (6) a resource allocation
system that often left poorer counties, which often were counties with the highest percentage of black voters, adversely
affected.

Since the Commission began its hearings, Florida has enacted legislation to address many of the problems of the last
election. The Commission publicly applauded this development as soon as it occurred, and even before the details of
the legistative package were finalized. The Commission reiterates that Florida and its leaders deserve credit for the new
election law.
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..owever, the same leadership that effectively ensured passage of the recent legislation was missing in the years and
months leading up to the November 2000 election. If the same level of leadership had been present, the Commission’s
investigation reveals that most of the problems during the past election would have been prevented, and the dire
consequences documnented in this report could have been avoided.

Unfortunately, the recent legislation fails to address several other important issues, including accessibility for persons
with disabilities, language assistance, and other barriers to voter participation. Additionally, the new law permits
provisional balloting only under lmited circumstances. While provisional voting is a positive step, the legislation is too
restrictive to adequately address possible situations that might require its use. The provision should be amended to
ensure additional voters are not disenfranchised.

Moving forward, the Comumission urges that the same leaders who worked to enact the recent election reforms work
even more diligently to ensure they are implemented effectively. Moreover, the Commission encourages Florida's
leaders to expeditiously take up the issues they did not address in the last legislative package, such as making rules on
purging of former felons less punitive and more in line with the mainstream of other states.
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Ms. LOFGREN. Thank you for that testimony.

And thanks to all of the witnesses for your testimony.

Mr. McCarthy, would you like to proceed?

Mr. McCARTHY. No. Go ahead.

Ms. LOFGREN. Okay. Fine. I will go first.

I would like to talk about the 1981 Federal ruling—I guess it is
a consent decree—that prohibits the Republican National Com-
mittee from engaging in racially based caging activity. That ruling
does not apply to State parties. So, in order to get this law en-
forced, you would have to prove a connection between the RNC and
the State parties.

Is that not correct, Ms. Westfall?

Ms. WESTFALL. That is correct. That is a position—the RNC is
the one that is bound by

Ms. LOFGREN. Do you think there is a need to expand that ruling
to State parties?

Ms. WESTFALL. Certainly. The State parties are not parties to
the consent decree, so you do, as a plaintiff, need to establish a con-
nection and a role that the RNC has played in the caging if you
are to apply that case to the activities of the State parties. That
is correct.

Ms. LOFGREN. I just want to note that, in addition to serving on
the House Administration Committee, I serve on the House Judici-
ary Committee. Earlier this year, we had Ms. Monica Goodling ap-
pear as a witness before the committee. During the course of that
testimony, she talked about vote caging and the activities of var-
ious lawyers in the Justice Department, but not on company time,
to engage in the vote caging of African American voters. I mean,
I remember sitting there, receiving this testimony, and asking
other members of the committee, “What is ‘vote caging?” none of
us knew, and none of the staff knew. I mean, it was a new concept
to me.

Would it be true that it would include activities, for example, Mr.
Hebert, where you would send, for example, a registered letter
where you would have to sign to get your letter, and then if it got
returned, you would use that as a basis for challenging a voter?

Mr. HEBERT. That is typically the way it works. You send out
nonforwardable mail, and then, from the letters that come back,
you compile a list.

Ms. LOFGREN. So if you were at work and you were not there to
sign—I mean, lots of times people don’t go down to the post office.
They just aren’t there to sign it, and they don’t fill it out. They
don’t know what it is, and they didn’t sign—you know, there is
nothing coming from Amazon that they want. And so you could end
up with people who are perfectly legitimate, and you could come to
a wrong conclusion on the basis of that, could you not?

Mr. HEBERT. You could. The reason that it is most offensive, I
think, is because, first of all, you are targeting a particular racial
or ethnic group with your letters. That is problem number one.

Problem number two we saw, for example, in Jacksonville, Flor-
ida. A lot of the people who did not have forwardable mail were
people who were overseas, fighting for the freedom of our country,
and so their mail was not forwarded to them. So, you know, to dis-
enfranchise somebody who is putting their life on the line every
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day in the name of vote caging to suppress somebody’s voting
rights I think is un-American, frankly.

Ms. LOFGREN. Mr. Hebert, in looking at your bio, you joined the
Department of Justice when Richard Nixon was President.

Mr. HEBERT. That is correct.

Ms. LOFGREN. You served under President Nixon, President
Ford, President Carter, President Reagan, the first President Bush,
President Clinton, and you are an observer of what is going on
now.

Have you seen anything like this in other administrations, where
the Department of Justice has apparently proceeded on the basis
of partisanship in election laws?

Mr. HEBERT. No. In fact, I was proud during the Reagan years,
in particular, when the civil rights organizations made a lot of criti-
cisms about the Reagan administration’s lack of enforcement of
civil rights. Even in all of those years, there was not a partisan
tinge to our law enforcement from the highest levels on down,
whether it was Ed Meese as Attorney General or William French
Smith or Dick Thornburgh, any of those Republican Attorneys Gen-
eral. They never let, to my knowledge, partisanship be the guide-
post.

Ms. LOFGREN. I would ask you, Mr. Rich, you were a career per-
son in the Department of Justice. Would you share Mr. Hebert’s
view?

Mr. RicH. Yes. I have testified and have spoken about this on
several occasions. The difference between this administration and
any other I served were the partisan factors that entered law en-
forcement decisions, which I had never seen before. I gave you an
example in the Ohio case, which dealt with vote caging, but I have
testified to several other examples that arose in, particularly, Sec-
tion 5 decision-making in the Voting Section when I was there.

Ms. LOFGREN. Well, I thank the witnesses for this testimony.

And I will turn now to our ranking member, Mr. McCarthy, for
his 5 minutes.

Mr. McCARTHY. Well, I want to thank the panel. I appreciate
your coming.

One thing I will tell you from both sides of the aisle is that we
want to gather all of the information. If you have a different philo-
sophical belief, that is fine, but the thing I believe is, regardless of
whether you are a Republican or a Democratic, of the Green Party
or are an independent, we want to make sure we have honest elec-
tions, fair elections. We want to make sure the voters have the
right to vote.

We have come a long way. We have absentee balloting. We have
early voting. We have others. We know, as we move to that direc-
tion and make it easier for individuals to vote—and we watch these
other countries where people will stand in line for hours and will
walk to their polling places and will turn out in such greater num-
bers than Americans will do. We want to make sure, as you set this
up and make it easier for people, that we keep them honest.

I mean, I have had witnesses here who will tell me they dis-
agree, and they will go through different things. The Secretary of
State says we know we have fraud every time. We have Secretaries
of State from small States who do not even ask for signatures when
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they vote by absentee. They say, “Well, we trust everybody. We
know everybody.”

I think the one thing that binds us is our making sure that at
the end of that Election Day that democracy worked, that we do
not have fraud in the system, and that we allowed people to go to
it as well. That is why I believe it is best to have these two panels.
That is how I think Congress should work. That is how I think this
committee should work.

So I applaud you for coming, and I thank you for your testimony.

Ms. LOFGREN. With that, we will note that we have 5 legislative
days to ask additional questions. If questions are proposed, we will
forward them to you. The Chair will forward them to you. We will
ask that you respond as promptly as possible. And that would also
be for the first panel of witnesses.

We do thank you for your testimony. A lot of people do not real-
ize that our witnesses are volunteers and that you come here to
help share your insight with the committee to make a better coun-
try, and we do appreciate that.

Mr. McCARTHY. Madam Chair, if I may, I just have a letter I
would like to submit here for the record. If I could ask for unani-
mous1 consent to have 5 days that members could submit addi-
tiona

Ms. LoFGREN. That is part of the rules. Without objection, the
letter is made part of the record.

[The information follows:]
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U.S. ELECTION ASSISTANCE COMMISSION
1225 NEW YORK AVENUE, N.W., SUITE 1100
WASHINGTON, D.C. 20005

August 23, 2006

Scott Leiendecker

St. Louis City Board of Elections
300 N. Tucker

St. Louis, MO 63101

Dear Scott:

It was an honor to have the opportunity to observe the Missouri Primary Election in St. Louis on
August 8. Thank for vour help in facilitating my visit. I enjoyed visiting the polling places and was
thrifled to see history in the making at the City election board that evening.

T want to congratulate you on a successful election. You and Ed have brought about a new sense
of professionalism and accountability at the office that was reflective in the completion of returns by
10:30 pm. While that fact made everyone in the state stand up and take notice, I know that there have

been other changes that are bringing trust and confidence to the voters of the City. And we all know it
was sorely needed and long overdue.

You came into your job at a most difficult time, with a new election system to implement and the
need to be in compliance with the Help America Vote Act. There were also a lot of skeptics who thought
elections in the City could never be conducted without major problems. [ was very pleased to see that you
took the challenge seriously and put in a lot of hard work into the effort. I know that in the past it was the
results of who won and who lost that captured most of your attention. However, now you have
experienced a different kind of election result, one that gets it done by 10:30 pm and gives voters trust and
confidence in the election officials who conduct the election. It is that kind of result that gets you bi-
partisan praise for a job well done and a result that fosters real democracy in America,

Let me assure you that your work is not complete. In fact, you are really just beginning. 1 am
sure you learned a lot from this election—as you did from the April election. There is much more that you
can do, and many new ideas and changes you can bring about to continue the momentum. 1 would
encourage you to attend Election Center or IACREOT seminars, or visit other jurisdictions to learn from
others. The EAC also issues a lot of best practices and other information that is very helpful to election
officials. As Isaid to you on Election Day, [ certainly hope that you stay and continue to grow in this job.
I sensed a mew spirit at the Board to get the job done right. And it was a bi-partisan spirit at that. This is
the true spirit of democracy and [ have had the pleasure of experiencing it all over the world. If you stick
with this job, ] am confident those same opportunities will await you,

Again, congratulations on a job well done. Please feel free to contact me if I can ever be of
assistance.

Sincerely,

et Doty

Paul DeGregorio
Chairman

Tel: (202} 566-3100 www.exac.gov Fax: {202) 566-318%
Tolt free: 1 (866) 747-1471
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Ms. LOFGREN. This hearing is adjourned.
[Whereupon, at 10:58 a.m., the subcommittee was adjourned.]
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