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ENFORCEMENT OF THE FAIR HOUSING ACT
OF 1968

THURSDAY, JUNE 12, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:09 a.m., in
room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Nadler, Davis, Wasserman
Schultz, Scott, Watt, Franks, and Jordan.

Also Present: Representative Green.

Staff present: David Lachmann, Majority Subcommittee Chief of
Staff; LaShawn Warren, Majority Counsel; Tracie Powell, CBC Fel-
low; Caroline Mays, Majority Professional Staff Member; Paul Tay-
lor, Minority Counsel; and Crystal Jezierski, Minority Counsel.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing. The Chair anticipates doing so only in the
event there are votes during the hearing, which hopefully there
won’t be.

I now recognize myself for 5 minutes for an opening statement.

Today we continue our oversight of the Department of Justice’s
Civil Rights Division by examining the enforcement of the Fair
Housing Act of 1968. We are also joined by representatives of the
Department of Housing and Urban Development, which also has an
enforcement role, and a distinguished panel of witnesses to discuss
the state of fair housing enforcement.

The right to be treated equally, free from discrimination, in all
matters affecting access to housing is one of the fundamental rights
guaranteed by law. One only has to look at unequal access to good
housing, the current foreclosure crisis, continuing segregation of
our communities, and predatory lending practices that appear to
have treated communities of color more harshly than other commu-
nities, among other disturbing patterns, to understand the dan-
gerous impact that housing discrimination can and does have on
this Nation.

Housing discrimination is everyone’s problem. It divides our soci-
ety, it affects the stability of our communities, and has even helped
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to disrupt our capital market. More than anything, it is unjust and
has no place in a decent society.

Laws prohibiting discrimination in housing—whether rental
housing, homeownership or access to fair credit—are important.
But they are useless if not vigorously enforced.

That is the purpose of today’s hearing. I look forward to the testi-
mony of our witnesses. I am especially interested in determining
whether we can do a better job enforcing the laws we have and
whether there are gaps in current law that need to be addressed
by Congress.

I want to welcome our witnesses, and I look forward to your tes-
timony.

I will now recognize for an opening statement the Ranking mi-
nority Member, the gentleman from Arizona.

Mr. FRANKS. Well, thank you, Mr. Chairman.

And thank you all for being here today.

Mr. Chairman, today we are here to conduct oversight over the
housing section of the Department of Justice, which continues, in
my judgment, to vigorously enforce the Nation’s laws against dis-
crimination in housing.

Chairman Conyers and representatives of the civil rights groups
held a press conference regarding the current mortgage debate on
March 19th of this year. And at that event, Mr. Chairman, not a
single speaker, not even Chairman Conyers, accused the Depart-
ment of Justice of being lax in their prosecution of legitimate hous-
ing market discrimination cases.

But less than a month later, Speaker Pelosi, on the 40th anniver-
sary of the Fair Housing Act, took the opportunity to suddenly
claim that Federal inaction in enforcing the housing discrimination
laws has contributed to the current mortgage crisis, especially
predatory lending practices.

That claim is belied, Mr. Chairman, by the Justice Department’s
expansive efforts in prosecuting mortgage lending discrimination
cases under Federal law. And I am glad we have the opportunity
to rebut that claim today.

The Fair Housing Act prohibits discrimination in residential real
estate transactions. The Equal Credit Opportunity Act prohibits
creditors from discriminating in any aspect of a credit transaction.
Under the Department of Justice Operation Home Sweet Home ini-
tiative, the department conducted a record-high number of fair
housing tests in fiscal year 2007 to uncover housing discrimination.

The disproportionate number of minorities that receive subprime
loans in part is a result of the actions taken by Congress long ago
when it passed the Community Reinvestment Act in 1977. That act
was designed to direct easier credit to lower-income communities,
and it has done that.

That act requires the Federal Reserve Board and other financial
regulators to rate banks on their lending practices within low-to
moderate-income areas within their service areas. A bank’s failure
to make loans in such areas may cause regulators to halt bank ex-
pansion plans until the institution alters its lending practices.

Consequently, banks and thrifts have increased their lending to
low-and moderate-income borrowers. That is the basic premise.
And although subprime lending is, to a degree, outside the act’s
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purview because such lending has been undertaken in large part
by financial service companies other than banks and thrifts, loans
provided by bank affiliates can be counted to determine whether
the bank is meeting the credit needs of their community.

If they are included and if the affiliate is a subprime lender, such
subprime affiliate loans could be included in a bank’s performance
rating. Indeed, institutions evaluated under the act issued about
half of subprime mortgage loans, many of them of the riskier vari-
ety.

So as we proceed with this discussion, we need to frankly ad-
dress the effects of that act of 1977, which encouraged banks,
through their affiliates that could be subprime lenders, to make
riskier loans more easily available to low-income communities.

As recently reported in National Review magazine, Countrywide
is one of the biggest players in the subprime mortgage industry
and has aggressively pushed subprime mortgages.

For decades, the left advanced more credit for homeownership
among the poor and especially among poor minorities. Their biggest
policy success was the Community Reinvestment Act, passed in
1977 and updated several times.

The L.A.-based Spanish-language publication, La Opinion,
named Countrywide “Corporation of the Year” for its work with
Hispanics. In 2005, Countrywide won the “Best in Minority Lend-
ing” award from the Lending Industry Diversity Conference.

Everything changed when the flip side of easy credit became ap-
parent. The New York Times made the shocking discovery that
when minorities disproportionately take out the riskiest mortgage,
they disproportionately experience foreclosures as well.

The result of Congress’ action unfortunately hurt many con-
sumers that were supposed to be helped. And I hope we can ex-
plore these and other issues at the hearing today and make sure
the current mortgage market tension is not repeated in the future.

We need fair lending practices, Mr. Chairman. We need to never
discriminate against anyone. But we need to make sure that our
policies don’t make things worse for those that we ostensibly are
trying to help.

And, with that, I yield back.

Mr. NADLER. I thank the gentleman.

And I now will yield for an opening statement 5 minutes to the
distinguished Chairman of the full Committee, the gentleman from
Michigan.

Mr. ConYERS. Well, I ask that my statement be put in the
record, Chairman Nadler.

Mr. NADLER. Without objection.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
C1vIL LIBERTIES

Although it’s been nearly 40 years since the Fair Housing Act banned housing dis-
crimination, complaints alleging unfair treatment of minorities, the disabled, fami-
lies, and other groups are increasing. Of an estimated 3.7 million fair housing viola-
tions annually, approximately 2 million involve race discrimination.
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Admittedly, some progress has been made in reducing levels of residential seg-
regation and discrimination since the passage of the Act. But let’s face it—most
Americans still live in communities largely divided by race and ethnicity.

Thus, the obvious question I have for our witnesses—particularly in light of the
ever-escalating mortgage crisis—is what actions have Justice and HUD taken to en-
sure that the Fair Housing Act is enforced effectively?

The facts clearly underscore the need for greater enforcement. Let me highlight
three particular concerns.

First, despite claims that the Administration has continued vigorous enforcement
of the FHA, the Government’s caseloads and charges have steadily decreased and
relatively few cases have been brought on behalf of racial and ethnic minorities, par-
ticularly pattern and practices cases.

HUD’s own data suggests that out of approximately 3.7 million annual fair hous-
ing violations, the Department, for example, only processed 11,000 complaints in
2006, which is less than one-half of 1% of the total estimated number of housing
violations.

Second, I sense that DOJ’s longstanding commitment to combat race discrimina-
tion in housing has steadily declined over the years. The Department filed fewer fair
housing cases in the past two years than in previous years.

Look, we're not talking about thousands of cases or even hundreds of cases being
filed. In 2007, for example, the DOJ filed only 35 fair housing cases. In 20086, it filed
31 cases. In contrast, the DOJ filed 42 cases in 2005, and and 53 cases in 2001.
And, of the 31 housing and civil enforcement cases DOJ brought in 2006, only eight
involved claims of race discrimination.

Beyond this, I am troubled by Attorney General Mukasey’s recently announced re-
fusal to create a national taskforce to combat the country’s mortgage fraud crisis.
Doesn’t he read the newspapers or listen to the television news reports about ramp-
ant fraud and predatory lending by brokers and lenders?

Finally, we just learned that HUD’s mortgage policy may have actually helped to
fuel the subprime mortgage crisis that is at the heart of today’s turbulent economy.
The Washington Post reported Tuesday that, while regulators warned that subprime
lenders were saddling borrowers with mortgages they could not afford, HUD stuck
with an outdated policy that allowed Freddie Mac and Fannie Mae to count billions
of dollars they invested in subprime loans as a public good that would foster afford-
able housing.

I want to know from our witnesses why the number of discrimination cases filed
by DOJ has declined, even as the number of complaints has risen. I also hope to
learn if, in fact, HUD irresponsibly continued policies that helped create the mort-
gage crisis we find ourselves in today.

Many people forget that Dr. King focused heavily on fair housing issues, with a
keen recognition of what costs our society would pay for continued patterns of dis-
crimination and segregated living. Passage of the Fair Housing Act was a fitting
tribute to his efforts in this regard.

The Fair Housing Act is now one of the most powerful tools in our civil rights
arsenal; but a tool is only effective when wielded with skill and intent.

I look forward to hearing from or witnesses today as we seek to determine wheth-
er the federal government is wielding this tool effectively.

Mr. CoNYERS. I am looking for the press release or the press
hearing that my friend, the Ranking Member, Trent Franks, re-
ferred to where nobody made a peep about enforcement of discrimi-
nation in housing, the March 19 press conference with civil rights
leaders on the subprime crisis. But I will get to that, because I am
here to confess the error that I said nothing, I didn’t make a peep,
because I am going to make a big peep this morning.

This is one of the most disturbing trends in our history. We were
talking it over with LaShawn Warren and others. Three and a half
million annual fair housing violations, according to HUD’s own
data. Last year, DOJ filed 35 fair housing cases. In 2006, they filed
31 cases. In 2005, they filed 42 cases. In 2001, they filed 53 cases.

Now, for years and years, we have been saying, how come we
can’t get rid of the inner city, the ghettos, the places in urban
America that nobody will live in but those that are forced to live
there? And at the rate that we are going, there will be people sit-
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ting in this hearing room with the same representatives from DOJ
and HUD, and there will be somebody replacing all of us up here,
and we will be saying the same thing. Because, at the rate we are
going, this problem will never be solved.

The reason we can’t get rid of inner cities and slums and ghettos
is because, if we are hitting 3.7 million violations—at least 1.7 mil-
lion are directly racially connected to race problems; the rest are
other problems, and I am in the process of finding out what the
other problems are—it is arithmetically impossible to ever elimi-
nate the slums. We will be doing this forever.

So, Trent, I owe you a debt of thanks for pointing out how slack
I have been on this matter, even as recently as March 19th. Well,
I am glad—that is what makes this Committee so unique. We work
together. This is great.

This is an incredible situation that requires the Department of
Justice and Housing to really get to the bottom of it. So I congratu-
late both my Chairman and Ranking Member for holding the hear-
ing here today, and I thank you.

Mr. NADLER. I thank the gentleman.

In the interest of proceeding to our witnesses and mindful of our
busy schedules, I ask that other Members submit their statements
for the record.

Mr. WATT. Mr. Chairman?

Mr. NADLER. The gentleman is recognized.

Mr. WATT. I wanted to ask unanimous consent to make a brief
opening statement.

Mr. NADLER. Without objection.

Mr. WATT. And it will be brief. And, actually, this is sponta-
neous. It was not planned. It was provoked by some of our Ranking
Member’s comments, because I think he has left the wrong impres-
sion that this is somehow a conspiracy of the left to increase home-
ownership in this country and thereby drive African-Americans and
other minorities to subprime lenders. I think that would be a ter-
ribly wrong impression to allow to stand on the record.

There is and has been a very aggressive effort of many of us to
increase homeownership because we recognize that homeownership
in our community is the primary means of gaining wealth. We
don’t have stocks and bonds and retirement accounts. So, histori-
cally in our community, a means of getting any wealth is to own
a home. And we have been unapologetic advocates of increased
homeownership in minority communities.

But to leave the impression that we condone disproportionate
numbers of African-Americans and other minorities being given
subprime loans, many of whom would have qualified for prime
loans had they not been discriminated against, is to leave a very
erroneous impression.

And to not acknowledge the complicity, the active participation
in that by this Administration would be equally inaccurate, be-
cause it was HUD that suggested that subprime loans be given
CRA credit by lenders.

It was HUD that looked the other way while they should have
been regulating lenders when we were crying out to them as Mem-
bers of the Congressional Black Caucus and on the Financial Serv-
ices Committee, on which I sit and into which I introduced the first
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predatory lending bill three Congresses ago, not in the middle of
this crisis.

It would be in error to leave that impression on our record in this
communities.

And it would be in error to leave the impression that this De-
partment of Justice has not been complicit in it, because as re-
cently as last week, the Attorney General made a decision that he
is not going to set up a special unit to look into all of the fraud
and misrepresentation and predatory lending practices that took
place that led to this economic crisis. And we have been crying out
for the Attorney General to take the lead on that, and he has re-
fused to do it.

I know the Chair wants to move forward with the hearing, but
I didn’t come in here planning to make this statement. I just want
the Chair to know that this was provoked. It was not premeditated.
And for us to allow those kinds of statements and innuendoes that
it was somehow our fault that we are being discriminated against
and channeled to particular communities and channeled to preda-
tory lenders and subprime loans is just irresponsible if we allow
that to be any statement in this Committee or any other Com-
mittee of this Congress.

And I thank the Chairman for allowing me this opportunity to
correct the record, or at least give a balance to it, from what our
Ranking Member has said.

Thank you. I yield back.

Mr. NADLER. Thank you.

And I ask that other Members submit their statements for their
record. Without objection, all Members will have 5 legislative days
to submit an opening statement for the record.

We will now turn to our first panel of witnesses.

As we ask questions of our witnesses, the Chair will recognize
Members in the order of their seniority on the subcommittee, alter-
nating between majority and minority, provided the Member is
present when his or her turn arrives. Members who are not present
when their turn begins will be recognized after the other Members
have had the opportunity to ask their questions. The Chair re-
serves the right to accommodate a Member who is unavoidably late
or only able to be with us for a short time.

Your written statements will be made part of the record in its
entirety. I would ask each of you to summarize your testimony in
5 minutes or less. To help you stay within that time, there is a tim-
ing light at your table. When 1 minute remains, the light will
switch from green to yellow, and then red when the 5 minutes are
up.
I will now introduce our first panel.

Jessie Liu has served as deputy assistant attorney general in the
Civil Rights Division of the Department of Justice since December
2007. Her duties include supervising the division’s Housing and
Civil Enforcement section, which enforces the Fair Housing Act of
1968.

Before she joined the Civil Rights Division, Ms. Liu served as an
assistant U.S. attorney for the District of Columbia. She also has
worked in the National Security Division of the Office of the Dep-
uty Attorney General at the Department of Justice.
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Prior to her service at the department, Ms. Liu practiced law
with the firm of Jenner & Block and served as a Federal judicial
clerk. Ms. Liu earned her law degree from Yale Law School, where
she was an editor of the Yale Law Journal; her undergraduate de-
gree, summa cum laude, from Harvard University.

Kim Kendrick is the assistant secretary in HUD’s Office of Fair
Housing and Equal Opportunity. Ms. Kendrick was formerly the
senior counselor for the secretary and advised and represented Sec-
retary Alphonso Jackson on a wide variety of HUD programs, poli-
cies and strategies.

Before joining the Bush administration, Ms. Kendrick was the
general counsel for Covenant House Washington. From 1998 to
2002, she served as a regional administrator for the District of Co-
lumbia’s Housing Authority. As HUD’s assistant general counsel
for insured housing and community development litigation from
1990 to 1995, Ms. Kendrick was responsible for nationwide Federal
court litigation involving challenges to HUD’s programs, policies
and procedures. Ms. Kendrick provided agency offices counsel and
advice concerning actual potential litigation regarding, among
other issues, FHA single and multifamily mortgage insurance pro-
grams and the Community Development Block Grant program.

A native of Pittsburgh, she received her bachelor of arts in soci-
ology from Bowdoin College in New Brunswick, Maine, and a law
degree from the University of Pittsburgh Law School.

I am pleased to welcome both of you.

It is the custom of the Committee to swear in witnesses. Would
the witnesses please stand and raise your right hands?

[Witnesses sworn.]

Mr. NADLER. Let the record reflect that the witnesses answered
in the affirmative.

You may be seated. Thank you.

The first witness I will recognize for 5 minutes is Ms. Liu.

TESTIMONY OF JESSIE K. LIU, DEPUTY ASSISTANT ATTORNEY
GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE

Ms. Liu. Mr. Chairman, Ranking Member Franks, Members of
the Subcommittee, it is a pleasure to appear before you this morn-
ing to represent the Department of Justice and the dedicated pro-
fessionals of the Housing and Civil Enforcement Section of the
Civil Rights Division, who work so hard to ensure nondiscrim-
inatory access to housing, credit and public accommodation. I am
pleased to report on some of the outstanding accomplishments of
that section.

This April, we commemorated the 40th anniversary of the Fair
Housing Act, landmark legislation that outlawed discrimination on
the basis of race, color, national origin or religion in the sale, rental
or financing of housing. Since the original act was passed in 1968,
Congress has reaffirmed and expanded this country’s commitment
to fair housing by extending the act’s protections to include sex,
disability, familial status and providing for much-needed enforce-
ment tools.

Although we have made progress over the last 40 years, there
can be no question that housing discrimination exists today. Since
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2001, the division has filed 248 cases to enforce the civil provision
of the Fair Housing Act and obtained significant relief.

In 2006, the Attorney General launched Operation Home Sweet
Home, an initiative to combat housing discrimination focused on
improving and expanding our fair housing testing program. Last
fiscal year, we conducted more than 500 paired tests all across the
country, 20 percent more than in any previous year.

These tests are already producing new cases and significant re-
sults. For example, this January, we filed suit, alleging that the
owner and operators of an apartment complex in Roseville, Michi-
gan, engaged in a pattern or practice of denying apartments to Af-
rican-Americans by falsely telling them that no apartments were
available. In addition to that case, we have filed and settled three
other cases based upon testing evidence just since last September.

We also have achieved significant results in cases stemming from
complaints filed with HUD. Just last month, we settled a particu-
larly egregious case in which we alleged that the landlord of a
housing complex in Virginia Beach, Virginia, imposed more restric-
tive rules on African-American tenants, verbally harassed African-
American tenants with slurs and epithets, and evicted tenants by
enforcing a limit of two children per family. The settlement we ob-
tained requires the landlord to pay up to $319,000 to victims of dis-
crimination and a $42,000 civil penalty.

The division’s enforcement of the Fair Housing Act protections
against discrimination based on disability is also a vital element of
our work. Since fiscal year 2005, we have obtained settlements re-
quiring more than 14,500 apartments throughout the country to be
made accessible to persons with disabilities under the Fair Housing
Act.

Cases alleging systemic sexual harassment by landlords also
have been a priority. During this Administration, we have filed
three times as many system sexual harassment cases under the
Fair Housing Act as the same time period in the prior Administra-
tion. And we have achieved substantial relief for the victims of this
kind of discrimination. Just in the past year, our sexual harass-
ment settlements have provided for over $1 million in monetary
damages and civil penalties.

In this brief statement, I have had time to highlight just a few
of the division’s many fair housing cases and investigations. But
these examples demonstrate the division’s ongoing and steadfast
commitment to doing its part to eradicate housing discrimination
and bring relief to victims of discrimination.

We look forward to working closely and cooperatively with this
Committee in its efforts to protect the fair housing rights of all
Americans.

I thank you, and I look forward to your questions.

[The prepared statement of Ms. Liu follows:]
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PREPARED STATEMENT OF JESSIE K. Liu

STATEMENT OF

JESSIE K. LIU
DEPUTY ASSISTANT ATTORNEY GENERAL
CIVIL RIGHTS DIVISION
U.S. DEPARTMENT OF JUSTICE

Before the
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, and CIVIL LIBERTIES
COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES

Hearing Entitled
“ENFORCEMENT OF THE FAIR HOUSING ACT OF 1968”
June 12, 2008

Mr. Chairman, Ranking Member Franks, and Members of the Subcommittee, it is an
honor to appear before you today to discuss the Civil Rights Division’s fair housing and lending
enforcement,

In my role as a Deputy Assistant Attorney General for the Civil Rights Division, [
oversee the Housing and Civil Enforcement Section, which is charged with ensuring non-
discriminatory access to housing, credit, and public accommedations. We understand the
importance of these opportunities to American families, and we work hard to meet this weighty
responsibility. The Division is strongly committed to enforcing the Fair Housing Act, the Equal
Credit Opportunity Act, Title IT of the Civil Rights Act of 1964, the Religious Land Use and
Institutionalized Persons Act, and the Servicemembers Civil Relief Act.

This April, we commemorated the forticth anniversary of the Fair Housing Act -
landmark legislation that outlawed discrimination on thc basis of race, color, national origin, or
religion in the sale, rental, or financing of housing. On several occasions since the original Act
was passed in 1968, Congress has reaffinrned and expanded this country’s commitment to fair
housing by extending the Act’s protections to include sex, disability, and familial status and
providing for much-needed enforccment tools.

The right protected by the Act — to be free from discrimination in housing — is at the heart
of the American dream, and for forty vears, the Department of Justice has worked to make that
dream a reality for all Americans. Since 2001, the Department has brought more than 200 cases
based on discrimination because of race, color, national origin, sex, religion, disability, or
familial status. We have required landlords, real estate companies, builders, architects and
engineers, lenders, and local governments to implement non-discriminatory policies and
procedures. We have obtained millions of dollars of compensation for victims of discrimination.
And, although criminal enforcement is not the subject of today’s hearing, I would be remiss if T
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did not note that we have convicted dozens of defendants who have threatened families by
burning crosscs and committing other acts of violence outside their homes,

Although we have made progress over the last forty years, there can be no question that
housing discrimination exists today. Just a sample of recent cases confirms the work still to be
done. In one case, a landlord refused to rent to an African-American mother and daughter
because of what his other tenants would think. In another case, a landlord replaccd a tenant’s rent
and refused to make repairs to her unit when her African-American boyfriend moved in with her.
In another case, a local government retaliated against an employee who promoted an affordable
housing development that would be welcoming to African Americans. And in yet another case, a
new landlord decided to systematically terminate the leases of long-time Hispanic tenants under
the guise of making renovations. Each of these cases was investigated and charged by the
Dcpartment of Housing and Lirban Development. The Housing and Civil Enforcement Section
then litigated and successfully settled them.

But these cases are just the tip of the iceberg. Over the years, discrimination, particularly
race and national origin discrimination, has become more difficult to detect, as mote and more
housing providers have learned that even discriminatory statements are illegal. A rental agent
who treats a prospective African-American, Hispanic, Asian-American, or Native-American
tenant politely but falsely tells him or her that no apartment is available violates the Fair Housing
Act. Unfortunately, the prospective tenant is not likely even to know that he or she has been the
victim of discrimination, much less complain about it.

Two years ago, the Department of Justice launched Operation Home Sweet Home, an
initiative specifically designed to combat these more hidden [orms of discimination. As part of
the initiative, we committed additional resources to our fair testing program and enhanced our
targeting. By conducting multiple paired tests in the same location, we can find and collect
evidence against the landlord who politely lies about the availability of an apartment because of
a prospective tenant’s race, national origin, sex, religion, disability, or familial status.

Operation Home Sweet Home is achieving significant results. In fiscal ycar 2007, we
conducted more than 500 paired tests, exceeding by more than 20 pcrcent the highest number of
tests conducted in any previous year since the program’s inception. The testing program also is
producing new cases, We are currently litigating a case alleging a pattem or practice of
discrimination against Aftican Americans in Roseville, Michigan. Another case on behalf of
African Americans based on testing cvidence is in pre-suit negotiations. In addition, during
fiscal year 2007, Operation Home Sweet Ilome resulted in the first pattern or practice
discrimination ¢ase ever brought by the Civil Rights Division on behalf of Asian Americans
based on evidence from our testing program. That case, United States v. Pine Properties (D.
Mass.), was settled in January 2008, with the defendants agreeing to pay up to $158,000 in
monetary relief. Operation Home Sweet Home also has resulted in pattern or practice
discrimination cases on behalf of families with children and guide-dog users.

During fiscal year 2007, the Housing and Civil Enforcement Section obtained settlements
and judgments in fair housing and fair lending cases requiring the payment of a total of over $7
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million in monetary damages to victims of discrimination and civil penalties to the government.
These cases involve a wide range of vulnerable victims of discrimination.

Clearly, race and national origin discrimination in housing is an ongoing problem.
Fortunately, the Division continues to ¢njoy significant success in its pattern or practice race
discrimination cases under the Fair Housing Act. For example, in March 2007, we obtained a
judgment in United States v. Matusoff Rental Company (S.D. Ohio) that thc defendant had
engaged in a pattern or practice of discrimination on the basis of both race (against African
Americans) and familial status. The Matusoff judgment requires the defendant to pay a total of
$405,000 in compensatory damages and $S130,000 in punitive damages to twenty-six individual
victims of discrimination. This is the second largest damage award the Department ever has
obtained in a Fair Housing Act case. Also in March 2007, a federal court in Nevada entered a
consent decree in United States v. Bonanza Springs (D. Nev.), a race, disability, and familial
status discrimination case, providing for $450,000 in monetary relief.

In August 2007, the court in United States v. General Properties Company, LLC (E.D.
Mich.), cntercd a consent order providing for $725,000 in monetary relicf to resolve the
Division’s allegations that the owners and operators of an apartment complex in Livonia,
Michigan, had discriminated against African-American prospective tenants. In May 2008, the
court in United States v. Henry (E.D. Va.), entered a consent order requiring the landlord of a
subsidized housing complex to pay up to $361,000 to scttle the Division’s lawsuit alleging that
the defendant imposed more restrictive rules and regulations on African-American tenants than
on othcr tenants; verbally harasscd African-Amcrican tenants with racial slurs and cpithets; and
evicted tenants by ¢nforcing a limit of two children per family. In addition, we currently arc
litigating several other pattern or practice cases involving race and national origin discrimination.

The Division’s enforcement of the Fair Housing Act’s protections against discrimination
based on disability are a vital clement of the President’s New Freedom Initiative to provide and
enhance community-based opportunities for individuals with disabilities. The Fair Housing Act
requires that multi-family housing constructed aftcr 1991 include certain features to make it
usable by, and accessible to, persons with disabilitics. Twice a ycar since 2005, we have held a
Multi-Family Housing Access Forum, intended to assist developers, architects, and others
understand the Act’s accessibility requirements and to promote a dialogue between the
developers of multi-family housing and persons with disabilities and their advocates. Our most
recent Access Forum events were held in Miami in November 2007 and in Seattle in May 2008.

In addition to these proactive outreach efforts, the Division actively litigates cases
involving housing that is not designed and constructed in accordance with the Fair Housing Act
and the Americans with Disabilities Act. In January 2008, the Division settled a case alleging
systemic violations of the Fair Housing Act’s multi-family housing accessibility requirements for
$175,000 in monctary relicf plus retrofitting of the inaccessible features. During fiscal year 2007,
we filed six accessibility cases, scttled seven such lawsuits, and obtained favorable summary
judgment rulings in two accessibility cases. The Housing and Civil Enforcement Section also
actively monitors compliance with the consent decrees in these cases. During calendar year
2007, we distributed $700,000 and more than $1 million, respectively, to victims in two
disability discrimination cascs. We also continue to monitor the creation of more than 14,500



12

new accessible housing opportunities in twenty-six States resulting from setticments entcred
since October 2004,

Moreover, the Division vigorously enforces the Fair Housing Act’s requirement that local
governments not discriminate against group homes for persons with disabilities. For example, in
March 2008, the Division obtained favorable rulings on behalf of group homes for youth with
disabilities in the District of Columbia and group homes for persons in recovery from alcohol or
drug addiction in Boca Raton, Florida. Last fall, working with private plaintiffs, we ended
contentious litigation over Sarasota County, Florida’s treatment of group homes for persons in
recovery or with mental illness. The settlement allows the group homes to continue to operate
and requires the county to pay $760,000 in monetary relief — our largest monetary settlement
ever in a group home casc.

Another active area in our Fair Housing Act enforcement has been cases alleging
systemic sexual harassment by landlords. During this Administration, the Civil Rights Division
has filed almost three times as many housing-related systemic sexual harassment cases than in
the prior Administration. Sexual harassment by a landlord is particularly disturbing because the
perpetrator holds both the lcase and a key to the apartment. For example, in April 2008, the court
entered our consent decree providing for $250,000 in monetary relief to resolve a lawsuit
alleging that the owner of rental properties in Missouri had subjected female tenants 1o unwanted
verbal sexual advances, unwanted physical sexual advanees, forcible physical contact, and
threats of eviction when they refused or objected to his sexual advances. In March of this year,
we obtained a consent decree requiring the property managers, owner, and a maintenance man at
two other Missouri apartment complexes to pay $75,000 in damages to aggrieved persons, as
well as a $20,000 civil penalty.

Although most sexual harassment cases brought by the Housing and Civil Enforcement
Section involve claims against landlords under the Fair Housing Act, in Octoher 2007, the
Division resolved its first-ever case alleging systemic sexual harassment in lending in violation
of both the Fair Housing Act und the Equal Credit Opportunity Act. In United States v. First
National Bank of Pontotoc, Mississippi (N.D. Miss.), we alleged that a former bank vice
president used his position to sexually harass female borrowers and applicants for credit,
inc]uding home mortgage loans, and that the bank was liable for those actions. The consent
decree requires the defendants to pay $250,000 to fiftcen identified victims, up to $50,000 for
any additional victims, and $50,000 to the United States as a civil penalty. The settlement also
requires the bank to make changes to its palicies and practices to prevent and detect any future
harassment.

The First National Bank of Pontotoc casc is just onc of the Division’s lawsuits that
protect the rights of Americans to purchase houses as well as 1o rent them. Our fair lending
enforcement efforts are a key component of our fight against housing discrimination. While a
lender may legitimately consider a range of factors in determining whether to provide a loan to
an applicant, race or national origin has no place in this determination. “Redlining” is the term
used to describe a lender’s refusal to provide lending services in certain areas based on the racial
makeup of the area’s residents. The Division is working hard to eliminate this form of
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discrimination, which places a barrier between Americans and the dream of owning their own
home.

During fiscal year 2007, we filed and resolved a lawsuit against Centier Bank in Indiana
for violations of the Equal Credit Opportunity Act and the Fair Housing Act. In this case, we
alleged Cenlier unlawfully refused to provide its lending products and services on an equal basis
to residents of minority neighborhoods, thereby denying hundreds of loans to prospective
African-American and Hispanic residents. Under the settlement agreement, the bank will open
new offices and expand existing operations in the previously excluded areas, as well as invest
$3.5 million in a special financing program and spend at least $875,000 on outreach, marketing,
and consumer financial education in these redlined areas.

Also in fiscal year 2007, we filed and resolved three cases undcr the Equal Credit
Opportunity Act (ECOA) involving auto lending discrimination. In August 2007, the Division
filed and resolved two cases against Ford dealerships in Pennsylvania. These lawsuits alleged
that the dealerships engaged in a pattern or practice of discriminating against African-American
customers by charging them higher dealer markups on car loan interest rates. The consent orders
in those cases provide for up to $457,000 in damages for African-American customers who were
charged higher interest rates. In addition, the dealerships agreed to implement changes in their
policies and practices, including new guidelines to ensure that the dealerships follow the same
procedures for sctting markups for all customers and that only good faith, compelitive factors
consistent with ECOA influence that process. In January 2007, we filed and resolved a case
against Compass Bank in Alabama, alleging that the bank violated ECOA by engaging in a
pattern of discrimination on the basis of marital status in thousands of automobile loans it made
through hundreds of different car dealerships in the South and Southwest. Specifically, we
alleged that the bank charged non-spousal co-applicants higher interest rates than similarly-
situated marricd co-applicants. The conscnt decree requires the bank to pay up to $1.75 million
to compensate several thousand non-spousal co-applicants whom we alleged were charged
higher rates as a result of their marital status. We currently have two additional fair lending
lawsuits in pre-suit negotiations.

The Housing and Civil Enforcement Section also enforces the anti-discrimination
requirements of Title II of the Civil Rights Act of 1964. In March 2008, we resolved a Title IL
lawsuit against the owner and operator of Kokoamos Island Bar and Grill, a Virginia Beach club
and restaurant. W alleged that Kokoamos discriminated against African-American patrons in a
place of public accommodation by implementing a discriminatory dress code targeting African
Americans and by applying the dress code in a discriminatory manner. Our consent decree
requires Kokoamos to implemecnt changes to its policies and practices in order to prevent such
discrimination. We also continue to monitor compliance with our 2004 consent decree in United
States v. Cracker Barrel Old Country Stores, which resolved our lawsuit alleging a pattern or
practice of discrimination against African-American customers and prospective customers in the
restaurant’s seating and service practices. Cracker Barrel continues to make progress toward full
compliance with the comprehensive reforms mandated by that consent decree.

In addition, the Division cantinues its vigorous enforcement of the Religious Land Use
and Institutionalized Persons Act of 2000 (RLUIPA). The land-use provisions of RLUIPA bar
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zoning practiccs that discriminatc against or impose undue burdens on house of worship and
religious schools. Since 2001, the Division has reviewed 156 RLUIPA matters and has opened
thirty-eight full investigations. Seventeen of these full investigations have been resolved
favorably prior to the filing of a lawsuit. The Division also has filed five RLUIPA lawsuits, three
of which have been resolved by consent decree, and two of which are pending.

In February 2008, the Division reached a consent decree in a suit against the City of
Waukegan, Illinois, which rcquires that the city amend its zoning code to treat religious
assemblies and non-religious assemblies equally as required by RLUIPA. The Division also
obtained a favorable summary judgment ruling in October 2007 after filing an amicus brief in a
case in which the Township of Wayne, New Jersey, had taken various actions to block the
building of a mosque. The two RLUIPA cases currently pending involve alleged discrimination
by the Village of Airmont, New York against Hasidic Jews seeking to build a boarding school,
and the Village of Suffern, New York's denial of a permit to an Orthodox Jewish group to
operatc a “Shabbos House™ near a hospital where Sabbath-observant Jews may stay while
visiting patients on the Sabbath.

The Division also continues to build a Servicemembers Civil Relief Act (SCRA)
enforcement program. Since receiving SCRA enforcement authority in 2006, we have opened
several investigations under the SCRA and have resolved the first such investigation with a
favorable outcome. In addition, we have engaged in a sustained outreach effort, including
visiting military bases throughout the country to inform JAG attorneys that we are actively
investigating SCRA matters and stand ready to help them enforce the SCRA.

President Bush has said: “As a Nation, and as individuals, we must be vigilant in
responding to discrimination wherever we find it and ensuring that minority families have access
to housing.” I am committed to fulfilling this pledge, and the Civil Rights Division will continue
to dedicate our energy and resources to expasing and eliminating discriminatory housing and
lending practices.

Thank you for the opportunity to testify today.
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Mr. NADLER. I thank you.
We now recognize for 5 minutes Ms. Kendrick.

TESTIMONY OF KIM KENDRICK, ASSISTANT SECRETARY, OF-
FICE OF FAIR HOUSING AND EQUAL OPPORTUNITY, DE-
PARTMENT OF HOUSING AND URBAN DEVELOPMENT

Ms. KENDRICK. Thank you. Chairman Nadler, Ranking Member
Franks and Members of the Subcommittee, good morning. I am
Kim Kendrick, assistant secretary for the Office of Fair Housing
and Equal Opportunity at the U.S. Department of Housing and
Urban Development. On behalf of Secretary Steven Preston, I am
truly honored to have this opportunity to testify before you today.

I would like to submit my written testimony for the record.

Forty years ago, Congress passed the Fair Housing Act and took
a major step toward fulfilling Dr. King’s dream of a united society.
Today that landmark legislation guarantees that people can live
where they want regardless of their race, color, national origin, re-
ligion, sex, familial status, and disability.

Since that time, much progress has been made. Cities and neigh-
borhoods are much less segregated, and African-Americans and
other minorities enjoy more economic opportunities than ever be-
fore. Yet discrimination persists. For the last 2 consecutive years,
HUD and our State and local fair housing partners have received
more than 10,000 complaints of discrimination. These are stark re-
minders that we still have a long way to go to fulfill America’s
promise of justice and equality for all.

In my role, I oversee the office of HUD that has the principal re-
sponsibility for enforcement of the Fair Housing Act. In addition to
the men and women at HUD who investigate housing discrimina-
tion complaints and the attorneys at HUD that help prosecute
them and the Department of Justice attorneys who file suits in
Federal court, there are 108 State and local agencies that enforce
the law that provides rights, remedies and procedures that are sub-
stantially equivalent to those provided under the Fair Housing Act.

Not only do we investigate complaints in an efficient manner, we
also obtain significant relief for people whose rights have been vio-
lated. The department and its State and local partners reached res-
olution in 3,100 cases in fiscal year 2007, obtaining more than $4.7
million in monetary relief for victims of discrimination through in-
formal resolution and conciliation.

My written statement includes several case examples that illus-
trate how our conciliation efforts achieve positive outcomes. But
one case I will mention involves a family in Portland, Oregon, who
has an autistic child.

The family asked the apartment management company to move
the family to a first-floor unit as an accommodation for the son’s
disability so they would not disturb the neighbors. The manage-
ment company refused to move the family and also refused to ex-
tend their lease when it came up for renewal. HUD conciliated this
case, obtaining $40,000 in relief for the child’s family, plus an addi-
tional $10,000 donation to a charitable organization that focuses on
autism.

When the department learns of discrimination but no one comes
forward to file a complaint, we exercise our authority to initiate in-
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vestigations. To launch these investigations, which have a broad
public impact, the department created an Office of Systemic Inves-
tigations within that Office of Fair Lending Division. The Fair
Housing Lending Division initiates investigations when lending
patterns suggest discrimination by a lender but no individual has
come forward to file a complaint.

So far this year, this division has selected targets for new lend-
ing investigations based on apparent disparities in loan pricing and
denial rates between minority and White, non-Hispanic loan appli-
cants. Further, the Fair Lending Division selected an additional
leI}ding target this year based upon that lender’s stated lending
policy.

And because enforcement alone is not enough, we have increased
our efforts to educate the public and housing providers about their
rights and their responsibilities under the Fair Housing Act.

Most recently, we launched a national public service announce-
ment campaign to educate the public about their fair lending
rights. While the centerpiece of the campaign is a 30-second public
service announcement, the campaign also includes a toolkit that
lists resources available to help consumers learn about the
homebuying process and their lending rights and a series of town-
hall forums to inform the public about HUD’s efforts to reduce un-
fair and discriminatory lending practices.

At HUD, we are committed to ensuring that each housing trans-
action in this country is fair and without discrimination. Thank
you for the opportunity to testify before you today. And now I
would like to show you our lending campaign’s 30-second public
service announcement.

(Video played.)

[The prepared statement of Ms. Kendrick follows:]

PREPARED STATEMENT OF KiM KENDRICK

Chairman Nadler, Ranking Member Franks, and Members of the Subcommittee,
good morning. I am pleased to have the opportunity to testify before you today on
the state of fair housing in the United States.

Forty years ago, in the wake of the assassination of Dr. Martin Luther King, Jr.,
this country passed the Fair Housing Act, which made it unlawful to discriminate
in housing and housing-related transactions on the basis of race, color, religion, or
national origin. Six years later, Congress expanded those protections to prohibit dis-
crimination based on sex, and amended the law again in 1988 to prohibit discrimi-
nation against families with children and persons with disabilities.

In the past forty years, our nation has made great progress in fulfilling the prom-
ise of equal opportunity in housing. Today, our cities and neighborhoods are less
segregated, loan underwriting guidelines no longer spell out different policies based
on race, and many building codes across the country now require new multifamily
housing to be accessible to persons with disabilities.

But discrimination persists. HUD studies show that African Americans, His-
panics, Asian Americans, and Native Americans receive consistently unfavorable
treatment at least 20 percent of the time when they seek to purchase or rent a
home. In some communities, persons with certain disabilities encounter unfavorable
treatment in one out of two transactions. And more than half of the population is
unaware that it is illegal to discriminate against families with children in housing.

As the Assistant Secretary for Fair Housing and Equal Opportunity, I oversee the
federal government office with the principal responsibility for enforcing the Fair
Housing Act. However, we do not do it alone. We are aided by 108 state and local
agencies that enforce laws that provide rights and remedies that are substantially
equivalent to those provided under the federal law. We also work in close partner-
ship with the Department of Justice, which has the authority to pursue cases
against housing providers, lenders, and others who engage in a “pattern and prac-
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tice” of discrimination. The Department of Justice also files suit in cases charged
by HUD, when one of the parties elects to have the case heard in federal court.

HUD’s fair housing mission is broader than the investigation, conciliation, and ad-
judication of individual cases. The Department also conducts significant education
and outreach activities in support of its enforcement operation. This includes the re-
lease of public service announcements and other material to educate the general
population on its fair housing rights and remedies. The Department also conducts
regular studies on the level and extent of housing discrimination in American soci-
ety and public awareness studies of the rights protected under the law.

The Department also manages two major fair housing programs which com-
plement the Department’s fair housing activities: the Fair Housing Assistance Pro-
gram (FHAP), a $25.6 million program in FY 2008, which reimburses the 108 state
and local agencies for the investigations they conduct under their substantially-
equivalent laws, and the Fair Housing Initiatives Program (FHIP), a $24 million
program in FY 2008, which provides grants to non-profit organizations to carry out
private education and enforcement activities in support of the federal law. These ac-
tivities include testing local housing providers to determine whether they treat ap-
plicants fairly, filing private fair housing litigation, and holding forums and semi-
nars to educate consumers and housing providers alike.

Then, finally, in addition to the Fair Housing Act, the Department administers
several other fair housing laws that guarantee fair access and equal opportunity in
housing. These laws include Title VI of the Civil Rights Act of 1964, which prohibits
discrimination on the basis or race, color, and national origin in federally-assisted
housing; Section 504 of the Rehabilitation Act of 1973, which prohibits discrimina-
tion on the basis of disability, in federally-assisted housing; Section 3, which re-
quires recipients of federally-assisted housing funds to create economic opportunities
for low-income persons in those communities; as well as several other authorities.

The Department’s enforcement of the federal Fair Housing Act, however, com-
prises its primary fair housing function. The Fair Housing Act, unlike the other au-
thorities the Department administers, applies to virtually all housing transactions,
public and private.

HUD enforces the Fair Housing Act through investigation, conciliation, and adju-
dication of complaints from individuals who believe they have experienced discrimi-
nation and complaints the Department initiates on its own based on information
that suggests a discriminatory housing practice has occurred. While the Department
has increasingly exercised its authority to bring complaints on its own (having
brought over 20 such complaints or investigations in the last two years), the Depart-
ment dedicates most of its resources to the investigation of individual complaints
of discrimination. The Department receives these complaints from individuals who
write the Department by mail; file a complaint online at www.hud.gov/fairhousing;
call HUD’s toll-free Housing Discrimination Hotline at 1-800-669-9777 or one of
HUD’s office’s directly; or visit one of HUD’s offices in person.

HUD investigates each complaint and, as required under the Fair Housing Act,
makes informal attempts to resolve the complaint through conciliation prior to mak-
ing a formal determination on the merits. If conciliation fails, the Department
issues a finding on the merits. The Department will dismiss the complaint if there
is insufficient evidence to support the allegation of discrimination. Where the evi-
dence supports a finding of discrimination, HUD will issue a charge—the equivalent
of a lawsuit—before an Administrative Law Judge. In the Administrative Law
Judge forum, HUD attorneys argue the case at no cost to the individual who faced
the discrimination. If the Administrative Law Judge finds in HUD’s favor, the judge
may compensate the complainant for any injury, enjoin the housing provider or
other entity from further discrimination, and impose a civil penalty. The parties, at
the time HUD issues the charge, also have the right to elect to have the matter
heard in United States District Court. If the parties elect to that forum, the Depart-
ment of Justice will bring the suit on behalf of the government and at no cost to
the individual victim of discrimination.

One cannot comprehensively describe or assess national trends in fair housing en-
forcement without also examining the complaints handled by HUD’s FHAP part-
ners—108 state and local agencies that administer laws substantially equivalent to
the Fair Housing Act. Of the 10,150 complaints filed in FY 2007, FHAP agencies
investigated approximately 7,700 of those complaints, or 75%, of the complaints filed
nationally. This is a 25% increase from five years ago (FY 2003), and a 75% increase
from just ten years ago (FY 1998), when HUD and FHAP agencies received just
5,819 housing discrimination complaints.

It is important to note that HUD and the FHAP agencies also receive several
thousand complaints about other “unfair” housing practices each year that do not
constitute a jurisdictional complaint under the Fair Housing Act. These could be



18

complaints of unfair eviction, poor maintenance, or other disputes, where the indi-
vidual does not allege discrimination based on race, color, religion, national origin,
sex, disability, or familial status. The agencies also receive complaints alleging dis-
crimination because of age, marital status, source of income, or sexual orientation.
The Fair Housing Act, however, does not authorize HUD to accept complaints on
these bases nor can the Department reimburse FHAP agencies for their investiga-
tion of these complaints. Therefore, when HUD reports in FY 2007 that HUD and
FHAP agencies received 10,150 complaints, it is counting only those complaints de-
termined to be jurisdictional under the Fair Housing Act.

FHAP agencies, to be certified as a “substantially-equivalent agency,” must at-
tempt to resolve all complaints informally prior to issuing a determination on the
merits. Congress included this conciliation requirement in the federal Fair Housing
Act in order to expeditiously resolve complaints of discrimination and promptly re-
cover for victims of discrimination the housing they sought and other equitable re-
lief for the individual and the public interest. Together, the Department and its
state and local partners successfully conciliated or reached informal resolutions in
more than 3,100 cases, or in 30% of cases, in FY2007. Collectively, the agencies ob-
tained over $4.76 million in monetary relief through these resolutions. This amount
is in addition to other relief complainants may have obtained, such as housing units
they desired, accessible parking spaces sought, fair rental price or fair interest rates
on loans, or retrofits to make a property accessible to persons with disabilities. Con-
ciliation agreements also include public interest relief, such as changes in the hous-
ing provider’s policies or practices, fair housing training, or relief funds for other vic-
tims of discrimination.

The Fair Housing Act and substantially-equivalent laws require the agencies to
attempt to resolve every case through conciliation, regardless of the evidence
against the respondent. Even if a housing provider has an explicitly discriminatory
policy on its books, which would result in an almost-certain charge against the hous-
ing provider, the Department must bring the parties together for conciliation before
issuing a charge. In these cases, the housing provider, given the weight of the evi-
dence, more often than not, chooses to conciliate the case. In executing any concilia-
tion agreement, the Department ensures the agreement ameliorates the wrong done
to the victim, and that it provides relief for public interest, which includes the elimi-
nation of any discriminatory policies and practices and monitoring. Many cases that
would lead to charges conciliate instead because the parties decide that conciliation
best meets their needs in the given case.

Let me share a few examples of cases which may have resulted in charges but
where the parties instead negotiated conciliation agreements providing significant
relief for the complainants.

On April 15, 2008, the Department successfully conciliated a complaint on behalf
of the Sanchez family, a couple with an autistic child, who lived in an apartment
complex outside Portland, Oregon. Two years after Mr. and Mrs. Sanchez moved
into the Masters Apartments in Aloha, Oregon, Mrs. Sanchez gave birth to a baby
boy. At three years old, the child was diagnosed with autism and, because of his
condition, he caused some noise disturbance to the downstairs tenants. The Sanchez
family asked the apartment management company to move them to a first-floor unit
as an accommodation for their son’s disability so they would not disturb any neigh-
bors. The management company refused to move them and also refused to extend
their lease when it came up for renewal. The Department conciliated this case, ob-
taining $40,000 in relief for the Sanchez family plus an additional $10,000 donation
to charitable organizations.

Another example of the notable relief HUD obtains through its conciliation agree-
ments are the cases the Department conciliated in December 2007, on behalf of
seven families living at Ridge Crest Apartments in St. Louis, Missouri. The families
alleged that the property’s rules, which included parental supervision of children
under 18 whenever they went outdoors (even to go between buildings), discrimi-
nated against families with children. The investigation found that many of the fami-
lies and children lived in fear of the management company, which closely monitored
and reported on their children’s activities. HUD’s conciliation agreement provided:
$83,000 in relief for the complainants; $15,000 for a victims” fund; $72,000 in fund-
ing for an after school program for two years; and removal of rules pertaining spe-
cifically to children.

Conciliation agreements meet the needs of the complainants and the public inter-
est. When complainants are dissatisfied with the relief offered by housing providers,
they may reject it and seek determinations on the merits from the agency. If com-
plainants are satisfied with conciliation proposals, but the Department, or the state
or local agency, believes the relief proffered does not match what complainants or
the agency can obtain in an adjudicative forum, the Department educates the com-
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plainants regarding the existing case law and the relief obtained in comparable
cases. The complainants may, under those circumstances, decide not to settle the
case but pursue the case before an Administrative Law Judge. If, however, com-
plainants insist on accepting settlement proposals that the agency does not believe
satisfies the public interest, the agencies will allow the parties to settle privately
and open Secretary-initiated complaints.

The Department’s case against Summer Place in Las Vegas, Nevada, is one exam-
ple of a complaint filed by an individual that the Department expanded into a Sec-
retary-initiated complaint. In November 2006, the Department received a complaint
from a single mother living in Summer Place Apartments in Las Vegas, NV, who
had just obtained custody of her daughter. She alleged that less than a month after
her daughter came to live with her, the apartment manager told her to find a new
place to live, because the management company did not allow children to live at the
property. HUD’s investigation found that the management company did refuse to
rent to families with children, and encouraged other tenants to leave when they be-
came pregnant or obtained custody of their children. The complainant and the man-
agement company wished to settle the case. The Department, however, had to ad-
dress the broader public interest and filed a Secretary-initiated complaint against
the housing provider to obtain relief for others who were discriminated against. The
Department identified additional victims of the “no children” policy. The complain-
ant and the management company wished to conciliate rather than await a deter-
mination on the merits. The Department successfully negotiated a settlement that
provided $35,000 in relief to the complainant. The Department obtained $10,500 in
relief for the other victims identified during the investigation, and $29,500 for an
escrow fund to compensate other victims of the discriminatory policy who may be
identified after the Respondents placed notices in local newspapers.

The Department and FHAP agencies thoroughly investigate all complaints, and
reached determinations on the merits in about 54% of the cases completed in FY
2007 (The agencies dismissed 16% of the total cases, where circumstances prevented
the agency from proceeding. Such “administrative closures” include cases where
some investigation determined the agency lacked jurisdiction over the alleged viola-
tion, and cases where the complainant party disappeared, withdrew the complaint,
or refused to cooperate with the investigation). If the investigative agency finds no
reasonable cause to believe that a housing provider or other entity has violated the
Fair Housing Act, it will issue a finding of “no-cause” and close the investigation.
The complainant retains the right to pursue the matter through private litigation.
The statute of limitations to file in court is tolled while the matter is pending with
the agency. If the agency concludes that discrimination has occurred, the agency
issues a “determination of reasonable cause.” In complaints filed with HUD, at the
same time the Department issues the determination, it also files a charge of dis-
crimination with a HUD Administrative Law Judge. The Department seeks through
its charges to recover damages for the individual, civil penalties, and other relief
for the public interest. As stated earlier, the parties may also elect at this stage to
have the matter heard in federal court, where the Department of Justice files suit
on behalf of the government and may recover damages for the individual and obtain
injunctive relief.

Together, the Department and FHAP agencies found “cause” in 609, or 6%, of the
cases the agencies investigated in FY 2007. As a result of HUD charges this past
year: six female tenants of a Missouri apartment complex received a $165,000 settle-
ment for the sexual harassment they endured from the owner of the complex; an
African-American woman who was physically barred from entering an apartment
she had contracted to rent, and the woman who tried to rent her the unit over the
owner’s wishes, received a $74,000 award from an Administrative Law Judge (the
judge also imposed a $22,000 civil penalty); a mentally-disabled man who was
wrongly evicted from his home while he was in a coma received, along with his fam-
ily, $45,000 in a federal consent decree; seven Hispanic families whom owners of
an apartment building in Orange Grove, California, evicted so they could move in
Vietnamese persons, received $174,000 in a consent order; an African-American
school principal denied the opportunity to view a home for sale because of the color
of her skin received $30,000 and her agent $5,000, in a federal consent order; and
a mother, whose daughter’s epileptic seizures worsened after the landlord refused
to allow her assistance animal on the property, received $102,000 plus attorney’s
fees in a Department of Justice consent order.

In addition, whenever the Department learns of discrimination from an inde-
pendent source, the Department informs victims of discrimination of their rights
and takes a complaint. For example, the Department advised an African-American
woman of her right to file a complaint when it learned from a television report
about the discrimination she experienced. The woman attempted to rent an apart-
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ment at Fountainview Apartments near Orlando, Florida. At the rental office, she
saw a map on the wall indicating which units at the complex were currently avail-
able. The manager, however, told her that nothing was available and that nothing
would be available anytime soon. Suspecting she had been discriminated against,
the woman, who had seen HUD’s public service announcements, asked another
woman, who did not have a racially-identifiable voice, to call the property. That per-
son learned that units were, in fact, available and she was invited to come view the
units. The woman reported this experience to a local news station, who conducted
its own testing, which showed clear evidence of discrimination. Upon watching the
televised report of the woman’s experience, the Department contacted her on Feb-
ruary 8, 2008, to take her complaint. The Department charged this case on April
28, 2008. The parties subsequently elected to move to the case to federal court, and
the Department of Justice filed suit on behalf of the government in May 2008.

Moreover, whenever an individual files a complaint that suggests an apartment
complex owner/manager or other entity may be engaging in a systemic practice of
discrimination, the Department works with the additional victims to assist them in
filing complaints and securing compensation for these individuals, as well. For ex-
ample, in September 2006, residents of an apartment building in Virginia Beach,
Virginia, filed complaints with the Department alleging that Mr. Henry, the owner
of their apartment building discriminated against them because they were African
American. In the course of HUD’s investigation, the Department discovered that Mr.
Henry subjected African-American tenants to rules and restrictions that he did not
place on white tenants. The African-American tenants, for example, had to abide by
“quiet hours” and restrictions placed on their guests. The Department sought and
received complaints from four additional tenants who had faced discrimination and
charged the case in April 2007. Just last month, the Department of Justice entered
into a consent decree that requires Mr. Henry to pay $361,000, which includes:
$84,000 to two of the tenants; $235,000 for a fund to compensate other victims; and
a civil penalty of $42,000. Mr. Henry paid additional compensation to five other
complainants in private settlements.

From charges, conciliations, and settlements combined, victims of discrimination
receive positive outcomes in more than 36% of complaints investigated by the De-
partment and its state and local partners in FY 2007.

While investigations, settlements, and adjudications of individual complaints com-
prise the principal means by which the Department enforces the Fair Housing Act,
the Department regularly exercises its authority to bring its own action against a
person or entity that has violated the Fair Housing Act, where no individual has
filed a complaint. In FY 2007 alone, the Department initiated 16 Secretary-initiated
complaints or investigations. These included investigations of: a large apartment
management company in New York engaged in alleged racial discrimination; several
large apartment complexes in Pennsylvania, Nevada, and Colorado, who allegedly
refused to rent to families with children, subprime lenders who charged African
Americans and Hispanics higher rates and fees, on average, than white borrowers,
and real estate associations that limited benefits of association to others of the same
religion. In FY 2008, the Department has filed additional Secretary-initiated com-
plaints, including a complaint a large Florida housing provider for refusing to rent
to families with children and four additional investigations into the practices of
lenders for possible discrimination on the basis of race and national origin.

The Department’s Secretary-initiated investigations of possible discrimination in
the lending market is particularly critical as applicants for loans often do not under-
stand the reason for their denial nor the complicated metrics that go into pricing
their loan. Moreover, borrowers have no information regarding what others pay for
the same mortgage product, so they do not know if they have received a fair price.
HUD can examine the larger lending and pricing patterns of the lender and uncover
discrimination an individual cannot.

Each year since 2005, the Federal Reserve Board (FRB) has provided the Depart-
ment with a list of independent mortgage companies that the FRB had identified
as having disparities in the incidence, denial rate, or rate spread of high-cost loans.
Each year the Department analyzes the loan data for each lender flagged on that
list, reviews the complaint data on those lenders and selects targets for investiga-
tion. Since the lists were first published in 2005, the Department has conducted
econometric analyses on more than 350 lenders to select targets for investigation.
To date, the Department has initiated six investigations into independent mortgage
companies because of disparities in their HMDA data.

To further ensure the best possible handling of all fair housing complaints by the
Department, FHEO has made structural changes to the organization. In FY2005,
FHEO created the Office of Systemic Investigations, which oversees all of the De-
partment’s Secretary-initiated investigations and complaints that involve systemic
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discrimination. In FY2007, the Department further enhanced its enforcement by
adding a Lending Division within the Office of Systemic Investigations. The Division
initiates investigations when lending patterns or other information suggests dis-
crimination by a lender, but no individual has come forward to file a complaint. In
addition, the Department has reassigned to the Division HUD’s fair lending over-
sight of Fannie Mae and Freddie Mac to ensure their underwriting policies and
practices comply with fair lending laws. The Lending Division is currently con-
ducting six nationwide Secretary-initiated investigations of independent mortgage
companies for possible discrimination on based on race or national origin in the
making and pricing of loans.

Because individual complaints are the primary enforcement mechanism under the
Fair Housing Act, the Department has increased efforts in recent years to educate
the public and housing providers on their rights and responsibilities under the Act.
This has included national public-service campaigns over the last several years,
funded through the Fair Housing Initiatives Program (FHIP) and other contracts.
Fair housing organizations have used the radio, television, and print materials cre-
ated by these campaigns to promote fair housing and educate people about housing
discrimination. The Ad Council estimates that a quarter of television viewers in
2003 viewed Accents, an award-winning public-service announcement. This included
the complainant in Orlando, Florida, who used her knowledge of this PSA to test
Fountainview Apartments for discrimination. More recently, in FY 2007, the De-
partment purchased advertisements on movie screens across the nation to inform
the public about how to report housing discrimination. More than 1.5 million people
saw these advertisements over the two weeks that they were in theaters.

In addition, the Department distributes the Education and Outreach funding to
individual organizations under FHIP. This funds education and outreach programs
to inform the public about their rights and responsibilities under the Fair Housing
Act. This includes presentations before community groups, participation in home-
ownership fairs, assistance with housing counseling and development of education
and outreach materials targeted to the local audience. In FY2007, the Department
provided funding to 33 local fair housing groups in 32 states to conduct education
and outreach in their respective areas of the country. Through fair housing presen-
tations alone, these groups will educate more than 250,000 people about their fair
housing rights this year. Additionally, all organizations who receive private enforce-
ment grants under FHIP devote a percentage of their budget to education and out-
reach on the services they provide in the community.

Also, to encourage people to report the discrimination they encounter, HUD has
widely publicized outcomes in housing discrimination cases. This helps the public
recognize that taking action is likely to yield positive results. In February 2007, the
CNN program Open House aired a segment on housing discrimination. The segment
featured an interview with an African American woman who filed a complaint with
HUD alleging that Fifth Third Bank denied her application for mortgage loan be-
cause of her race. HUD negotiated a $125,000 settlement in this case. Parade maga-
zine, in an April 15, 2007 profile of the Department’s fair housing mission, advised
readers that housing discrimination is illegal and provided several examples of un-
lawful discrimination, such as charging higher rent to tenants based on race or reli-
gion or refusing to accept families with children. Parade has a circulation of more
than 35.5 million. In addition, on a monthly basis, from June 2006 through June
2007, Essence Magazine featured an article on 12 steps of the home buying process.
Assistant Secretary Kim Kendrick served as one of 12 members of an advisory board
thr0111ghout the 12 steps and provided fair housing information for three of the 12
articles.

While more than 10,000 people each year avail themselves of the investigation
and complaint process, HUD understands that some persons may not want to file
a federal complaint. Among other reasons, persons may not want to invest the time
and effort into filing a complaint and going through an investigation. In order to
serve such persons, the Department funds dozens of private fair housing groups
though Fair Housing Initiatives Program (FHIP). These groups provide immediate
assistance to persons who have experienced discrimination. Private enforcement
groups are able to provide on-the-spot assistance without going through the admin-
istrative and legal requirements involved in a formal complaint and provide the
public with a useful alternative to the formal complaint process available through
HUD and state and local fair housing agencies.

Finally, the funds the Department administers under FHIP support organizations
that provide first-line assistance in many communities. For example, HOPE Fair
Housing Center, a FHIP grantee, discovered that a private property management
company in DuPage, Illinois, used a rental application that required potential rent-
ers to disclose their race, ethnicity and any disability. In June 2007, as part of the
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conciliation agreement in the case the organization filed, the management company
agreed to pay HOPE Fair Housing $30,000, undergo fair housing training, and re-
move the offending questions from its application. In another case, an individual
with HIV, who was denied housing, turned to Project Sentinel for assistance. Project
Sentinel, a FHIP recipient in California, conducted testing that substantiated the
allegation that the individual was denied housing because of his HIV status. The
individual filed a complaint with HUD, and based on the Department’s investigation
and the testing by Project Sentinel, the Department charged that case in September
2007.

In order to encourage and compensate fair housing group for their work on large
resource intensive complaints HUD added multi-year grants to FHIP in 2005. This
funding accounted for 73% of FHIP’s $13.9 million enforcement budget in FY 2007,
providing the top-performing groups with three years of funding. Many fair housing
organizations, including the National Fair Housing Alliance, advocated for this
funding, arguing that it would promote more comprehensive testing and better stra-
tegic planning by the organizations. Any organization that receives a performance-
based grant must have exceptional experience and excellent performance reviews.
The multiple-year funding encourages these groups to take on larger cases of hous-
ing discrimination and allows for better strategic planning by the organizations.
Both of the organizations discussed above were recipients of performance-based
funding under the FY2007 grant cycle.

HUD’s other civil rights responsibilities include the oversight of HUD-funded re-
cipients to ensure that they are providing housing and housing-related services in
a nondiscriminatory basis and that they are affirmatively further fair housing. HUD
reviews its programs by investigating complaints alleging discrimination by HUD-
funded recipients and conducting compliance review of recipients. HUD uses several
methods to provide remedies for public interest: voluntary compliance agreements,
corrective action orders and debarments. For example, after HUD found the Atlanta
Housing Authority in noncompliance with Section 504 of the Rehabilitation Act of
1973, HUD entered into a voluntary compliance agreement with the housing author-
ity in which it agreed to make changes to its housing and other programs to im-
prove accessibility for persons with disabilities. Until the City of Gainesville, Florida
Housing Authority agreed to enter into a voluntary compliance agreement, HUD
issued a Corrective Action Order to the housing authority. The corrective action
order restricted the housing authority’s access to all Capital Fund Program funds
not already obligated or under contract to expenditures necessary to cure the civil
rights noncompliance and to remedy emergency situations. In one instance, HUD
debarred an Omaha Section 8 landlord for sexual harassment of women tenants.
This landlord is no longer a Section 8 participant.

When HUD has found discrimination in Fair Housing Act cases, HUD has not
hesitated to eliminate Section 8 landlords from HUD programs. On June 11, 2007,
HUD debarred John Koch, the manager of several Section 8 properties in Omaha,
Nebraska, from participation in HUD programs after a jury trial in the U.S. District
Court for the District of Nebraska found that Koch had engaged in unwanted verbal
and physical sexual advances toward prospective and current female tenants. Fur-
ther, on September 13, 2007, HUD debarred Bobby and Jewel Veal of Kansas City,
Missouri, from participation in federal programs after the U.S. District Court for the
Western District of Missouri found that Mr. Veal, a Section 8 landlord, engaged in
a pattern of housing discrimination on the basis of sex through unsolicited sexual
advances toward female tenants, including rape and fondling. The court found that
Mr. Veal entered the homes of these women without notice, destroying their sense
of security, and that Mrs. Veal had personal knowledge of his activities and failed
to take steps to prevent them. The Department debarred the Veals” participation
in HUD programs for five years.

The work of each component of HUD’s fair housing program is necessary to fair
housing enforcement in the United States. The Department’s enforcement system al-
lows an individual to file a formal fair housing complaint, which is investigated by
a federal agency. Through the Fair Housing Assistance Program, an individual has
the option of similar services but on a state or local level. Finally, the Fair Housing
Initiatives Program provides the public with quick resolution to housing discrimina-
tion, without the filing of a formal complaint.

But more important than any individual program is the right of every person in
the United States to rent an apartment, to buy a home, to obtain a mortgage, to
live in their home without prejudice because of their race, color, religion, national
origin, sex, familial status or disability. This was the goal of Dr. Martin Luther
King, Jr. This is the goal this country reached for when this country passed the Fair
Housing Act in 1968, and amended it to protect more people 20 years later. This
is the goal that this Department rededicates itself to every fair housing month. We



23

are committed to ensuring that each housing transaction in this country is fair and
without discrimination. And when a housing transaction is discriminatory, when
someone violates the Fair Housing Act, there is no greater priority for this office
than assisting the man or woman whose rights have been violated.

Thank you for this opportunity to appear before the subcommittee today.

Mr. NADLER. The lady’s time has expired.

I thank the witnesses.

And I will recognize myself for 5 minutes to begin the ques-
tioning.

Ms. Liu, 2 years ago, the Department of Justice launched Oper-
ation Home Sweet Home, to which you have referred, to combat
more hidden forms of discrimination.

In the last fiscal year, the department conducted 20 percent more
housing discrimination investigations. How many pattern-or-prac-
tice cases were filed as a result of these investigations?

Ms. Liu. Thank you so much for that question, Mr. Chairman.

In February of 2006, the Attorney General announced Operation
Home Sweet Home to beef up our fair housing testing program.
And in fiscal year 2007, as you mentioned, we had an extremely
successful year, with over 500 paired tests. That was 20 percent
more than had been conducted in any prior year.

I can tell you that, since September of 2007, we have filed four
cases based on testing evidence.

Mr. NADLER. You have filed four cases in the last, what, 6
months, 7 months?

Ms. Liu. Since September

Mr. NADLER. Nine months. Four in the country? How many pat-
tern-or-practice investigations have been filed since 2006?

Ms. Liu. Mr. Chairman, I am not sure of the number off the top
of my head.

Mr. NADLER. Roughly, roughly.

Ms. Liu. I am not sure of the number——

Mr. NADLER. About how many have you been filing of pattern-
or-practice investigations in recent years on an annual basis?

Ms. Livu. Based on testing evidence?

Mr. NADLER. Based on testing.

Ms. Liu. Over the last few years, the number of pattern-or-prac-
tice cases has averaged about 21 per year, I believe. But I can get
you the more specific numbers.

Mr. NADLER. Well, 21 sounds pretty specific. Roughly 20, 25 pat-
tern-or-practice cases a year.

Three-and-a-half million—I think it says 3.7 million housing dis-
crimination cases, and we are filing 21 or 25 pattern-or-practice
cases a year? That is one out of every 200,000 or something like
that. Does this sound a little weak, in terms of real enforcement?

Ms. Liu. Mr. Chairman, as I think I said in my written state-
ment, the Civil Rights Division’s jurisdiction extends to pattern-or-
practice cases as well as cases in which HUD investigates, issues
a charge, and one of the parties elects to proceed in Federal court.

The number, 3.5 million or 3.7 million, as I understand it, in-
cludes an estimated number of complaints of discrimination. So I
just want to emphasize that our jurisdiction is to pursue the large-
scale pattern-or-practices cases as well as charges that HUD has
issued and in which one of the parties has elected to proceed in
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Federal court. So we deal with a much smaller subset than the 3.7
million number that has been referenced.

Mr. NADLER. And how many land-use and zoning cases has the
department brought based on race and national origin for the last
couple of years?

Ms. Liu. In this Administration, Mr. Chairman, we have brought
a number of land-use and zoning cases based on race and national
origin. We have also been very successful—

Mr. NADLER. Wait a minute. I know you have brought “a num-
ber.” Can you be a little more specific than that?

Ms. Liu. Well, over the past 7 years, I know of at least four cases
against municipalities in zoning and ordinance cases based on race
and national discrimination.

Mr. NADLER. Four cases in 7 years?

Ms. Liu. At least. And I am certainly happy to get you more de-
tails on the numbers.

Mr. NADLER. Again, do you think that that is a fair representa-
tion, a vigorous policy against land-use and zoning discrimination?

Ms. Liu. I do. I think we have been very successful in bringing
those cases. And I

Mr. NADLER. No, wait a minute. You may have been very suc-
cessful in those four cases. But do you think four cases over 7 years
is a vigorous attempt to enforce the laws, including the laws
against land-use and zoning discrimination?

Ms. Liu. I do, because those are at least four cases in the zoning
context against municipalities for alleged race and national origin
discrimination. We also do many, many other kinds of cases. We
had a very recent successful case against General Properties that
resulted in $725,000 in relief:

Mr. NADLER. Okay. I am sorry, I am going to have to rush to one
other thing.

Ms. Kendrick, approximately 3.7 million fair housing complaints
occur annually, but in 2006 HUD processed 11,000 complaints.
That is less than half of 1 percent of the estimated fair housing vio-
lations that occur in the United States.

Given the large number of violations, can you explain why so few
complaints are processed by HUD? Why is it 11,000 and not
110,000, for example?

Ms. KENDRICK. Thank you for that question, sir.

We actively seek out complaints. We don’t just sit in our seats
and wait for complaints to come to us. The 10,000 complaints that
you are talking about are complaints that were brought to us, but
we don’t sit in our seats and wait. What we have been doing for
the last 3 years is we have actively been using the authority that
we have to initiate

M?r. NADLER. I am sorry. Those 11,000 are complaints brought to
you?

Ms. KENDRICK. Brought to us by individuals.

Mr. NADLER. They do not count actions initiated by you?

Ms. KENDRICK. Exactly.

Mr. NADLER. And could you give us an estimate of how many
that might be?

Ms. KENDRICK. In the last 3 years, we have brought 20 secretary-
initiated complaints based on cases that we have observed in the
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press, actions that we think need to be taken against a discrimina-
tory lender——

Mr. NADLER. So roughly 11,000 complaints brought to you and
20 initiated by you.

Ms. KENDRICK. But the 20, you have to accept, sir, represents
more than just one case. For example, if we go against an apart-
ment owner who is renting out 353 units, when we bring a sec-
retary-initiated case against a landlord that has that many units,
that 1s an additional 357 complainants that would have come to us
but we went to them.

Mr. NADLER. Thank you.

My time has expired. I will now yield 5 minutes to the Ranking
minority Member, Mr. Trent Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman.

And just for the record, Mr. Chairman, I would like to address
the comments of one of the minority Members who criticized the
citing of the National Review magazine.

But let me first say the thing on which I agree with the gen-
tleman very deeply: that, indeed, with low-income families, one of
the most important ways that they can stabilize their families eco-
nomically is homeownership. And it is something that I have sup-
ported all of my public life, both through private initiative and pub-
lic initiative.

But I believe it goes even beyond the economics. I think there is
strong evidence that says that if families own a home, that they
are also more stable structurally as a family. And I believe it is vi-
tally important. It is something I hold as a very deep conviction,
and that any discrimination against anyone on these bases should
be prosecuted to the fullest extent of the law.

I think the point of The New York Times discovery—that when
minorities disproportionately take out the riskiest mortgage, that
they also have disproportionate foreclosures as well—is something
that we should face as policymakers.

Policymakers should do everything that they can to prevent dis-
crimination, but if they force banks into making loans that are
actuarily not sustainable, then we don’t do the people that we are
trying to help any good. We end up ruining the customer. And that
is one of the things that a bank is not supposed to do. And I think
that sometimes policymakers need to take responsibility for their
actions in that regard.

And I just wanted to make that very clear, that every family I
think is improved by homeownership, but I especially think the
pressures of low-incomes families are ameliorated to a great degree
by homeownership. And it is something that I have supported pri-
vately and publicly all of my adult life.

With that said, Ms. Liu, I wanted to ask you, what proactive
measures is the Department of Justice taking to protect the rights
of all Americans to obtain housing without illegal discrimination?

Ms. Liu. Congressman Franks, thank you for that question.

Operation Home Sweet Home lies at the very center of our effort
to act proactively in seeking out discrimination. This is a fantastic
initiative that the Attorney General announced in February of
2006. And what we do is we send out testers, both testers from a
protected class and testers who are not from a protected class, all
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over the country to determine whether people are being treated dif-
ferently on the basis of race, national origin, familial status, sex,
et cetera.

And we have been very successful. In fiscal year 2007, we con-
ducted more than 500 paired tests all over the country. That was
a record number for us. In fact

Mr. FRANKS. And how does that paired test work? Explain that
for the less educated among us.

Ms. Liu. Sure. We will identify, for example, an apartment com-
plex that we would like to test. And we will quite often make a
phone call to find out whether or not they have vacancies.

We will send in, for example, an African-American tester. They
will express that they are looking, for example, for a one-bedroom
apartment. They will give a little background about themselves
and why they want the apartment and so on. And we will track
how they are treated—for example, whether they are told that an
apartment is available, whether the property manager is polite to
them, offers to show them apartments and so forth.

Very shortly afterwards, we may send in a White tester who has
the same profile, who is looking for the same kind of apartment,
and then we will track how that person is treated. And based on
this evidence, we are able to uncover hidden forms of discrimina-
tion.

And, as I mentioned a little bit earlier, we have filed a number
of cases since last September, including a race discrimination case
in Michigan, as well as the first-ever case alleging discrimination
against Asian-Americans based on testing evidence, and that was
in Lowell, Massachusetts. We settled that a little bit earlier this
year. So we are very proud of that.

In addition, we do a substantial amount of outreach. One exam-
ple is we do do outreach to the construction community. We do
multi-family housing access forums twice a year all over the coun-
try, where we reach out to developers and architects and empha-
size how important it is to everyone in the community that housing
be built so that it is accessible to persons with disabilities. And we
try to essentially stop the problems before they occur by educating
people.

Mr. FRANKS. Ms. Liu, this is more of a subjective question, but
do you, in your capacity, sense any sense on the part of the Admin-
istration to de-emphasize the effort to prevent housing discrimina-
tion in this country? Do you sense that there is any environment
in the Administration that has reduced your focus in that regard,
as opposed to previous Administrations?

Ms. Liu. Absolutely not. This Administration, this Department of
Justice, is completely and totally committed to fair housing. And I
think we have a very good record on that.

I should also add that we have the good fortune of working with
some very talented and extremely dedicated career professionals in
the Housing and Civil Enforcement Section. And I couldn’t be
prouder to work with them.

Mr. FrRANKS. Thank you, Mr. Chairman. My time is up, but
where did the yellow light go? Okay. It goes to red from green.

Mr. NADLER. It is probably still somewhere in the vicinity.
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I now recognize for 5 minutes the distinguished Chairman of the
full Committee.

Mr. CoNYERS. Thank you. I would be happy to give the gen-
tleman a minute if he needs some more time.

Mr. FRANKS. No, forgive me, I wasn’t asking for more time. I just
wondered where the yellow light went. There was no yellow light
that time.

Mr. CONYERS. All right.

You know, Ms. Liu, you are the most positive person I have
heard all day about this horrendous problem. And your courtesy
and style is very charming. I am just caught up with how wonder-
ful this is and the progress we are making.

Now, tell me, where did you ever practice civil rights law?

Ms. Livu. Sir, I began my career at Jenner & Block in both Chi-
cago and here in D.C., a very

Mr. CoNYERS. Right.

Ms. Liu [continuing]. Fine firm. And I had the opportunity to do
some housing enforcement work there. You may recall that there
was a very large case against the City of Baltimore’s housing au-
thority a few years ago involving racial segregation, and I was
lucky enough to be a part of that case.

Mr. CoNYERS. Okay. Now, who were you representing in that
case?

Ms. Liu. We were on the plaintiff’s side, sir.

Mr. CONYERS. The plaintiff. And who was the plaintiff?

Ms. Liu. We worked with—and I wish I could—unfortunately,
the name of the named plaintiff is escaping my memory right now.
But Jenner & Block worked with one of the fair housing groups in
Baltimore to bring suit, and I believe it was not only against the
housing authority——

Mr. CoNYERS. Okay, all right. Thank you.

Ms. L1U [continuing]. But HUD, as well.

Mr. CoNYERS. All right. We will find out afterwards.

Now, how long have you been in your position?

Ms. L1u. In my current position:

Mr. CONYERS. Yes.

Ms. L1U [continuing]. Since December of 2007.

Mr. CONYERS. So that is less than a year.

Ms. Liu. That is correct.

Mr. CoNYERS. Okay.

What we have here is a tremendous problem. Do you know how
long it will take us to ever get this problem of 3.7 million fair hous-
ing violations dealt with at the rate that we are going?

Ms. Liu. Sir, I wish I could tell you how long it would take to
eradicate housing discrimination in this country. I think

Mr. CONYERS. I didn’t ask you all that. The fact of the matter
is that we will never get it accomplished. So I don’t need you to
admit that you can’t project it. I can’t either.

The point I am trying to make is that, at the rate we are going,
I can’t see how you could possibly positively come here to trumpet
the accomplishments of either of these departments when the situ-
ation is horrendous and getting worse.

Now, let me turn to Attorney Kendrick.
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Here we are getting so few cases. You are the ones with sub-
poena power. They don’t even have subpoena power and don’t get
the cases unless you refer to them in the housing area, right?

Ms. KENDRICK. That is correct.

Mr. CONYERS. So if we have millions of complaints, and we are
talking about 31 cases brought and 50 cases brought and 20 cases
brought a year, what is the problem? That is why we are holding
the hearing, ma’am.

Ms. KENDRICK. I think the problem, sir, is that we have to get
out more to the people who have complaints to make sure they un-
derstand——

Mr. CONYERS. You mean you are needing millions more than the
ones you are already getting.

Ms. KENDRICK. That is correct, sir, because until we are able to
make sure that everybody understands what their rights are

Mr. CONYERS. But you are not processing—you are processing a
fraction of the ones in the pile that you are getting. Getting more
complaints isn’t going to give

Ms. KENDRICK. No, sir, that is not—sir, I would have to beg to
disagree, because the cases that we are getting we are processing.
We are conciliating those cases. In 40 percent of the cases that we
are processing, we are conciliating and getting——

Mr. CoNYERS. All right.

Ms. KENDRICK [continuing]. Substantial results for those——

Mr. CONYERS. I ask for a minute more.

Mr. NADLER. Without objection.

Mr. ConYERS. Well, I won’t ask you if you are proud of your
record. You can’t come before a Committee like this and say you
are not.

But we have got a humongous problem here. And both of you are
telling us about a case here and a case there and “they had 500
tenants, and so this is a big case.” This is a mess that we will
never get out of.

And, of course, you are new on the job.

How long have you been on your job?

Ms. KENDRICK. It will be 3 years in October, sir.

Mr. CoNYERS. Well, then you ought to have some sense of the
frustration that some of us are feeling here today. All this back-
and-forth, and we have got a problem that will never end the ghet-
tos in America. We have been talking about this since I came to
Congress and probably well before. And these kinds of reports that
you are giving us, your successors 20 years from now will be doing
the same thing and telling us the same thing.

Thank you.

Mr. NADLER. The gentleman’s time has expired. I now recognize
for 5 minutes the gentleman from Alabama.

Mr. Davis. Thank you, Mr. Chairman.

Ms. Liu, let me begin with you. And let me, frankly, move a little
bit beyond what you have talked about today in your testimony.
You focused primarily on, frankly, I hate to use the term “garden-
variety” fair housing cases or “garden-variety” civil rights cases,
but the standard red-lining, the standard obvious, overt kinds of
discrimination that we have seen in the housing industry is what
you talked about. I want to move beyond that to talk a little bit
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about, frankly, one of the major factors that is pulling our economy
into a recession right now, which is the explosion of the subprime
market and all of the issues around that market that are now af-
fecting the economy.

And I want to read you one statistic from a notably non-Demo-
cratic, non-liberal source called The Wall Street Journal. The Wall
Street Journal says that, in 2006, 61 percent of subprime borrowers
qualified for a better loan based on their credit scores. And I have
no idea what number of those were Black, what number of those
were White or Hispanic or Asian. But a number of people have,
frankly, raised the question of why the Department of Justice has
not been more aggressively focused on the whole subprime market.

I want to read you some other quotes that I thought were inter-
esting. Perhaps Mr. Franks might even find them interesting.

This is a story that was written in The New York Times last
week, June 6, and it outlines in a fairly succinct nature some of
the issues around the subprime market’s collapse.

“Mortgage brokers were not told the true terms of their loans,
homes were overvalued, and investment firms put together mort-
gage-backed securities packages in ways that inflated their true
value.”

Your boss, the Attorney General, was asked to respond to that
description of the subprime market, and he said, “That has hap-
pened over and over again. Someone that I met with characterized
it as ‘white-collar street crime.””

So perhaps Mr. Franks might find it interesting that someone of
his party in this Administration that I think he supports on a fair-
ly regular basis doesn’t view this as a public policy matter in its
entirety, but the Attorney General of the United States describes
the proliferation of problems around subprime as “white-collar
street crime.”

Would you agree with the Attorney General, Ms. Liu?

Ms. Liu. Congressman Davis, let me answer the question in two
parts, if I could.

Mr. DAviS. As long as one of them actually answers the question.

Ms. Livu. I will do my best.

The first part of the questions is that the Civil Rights Division’s
jurisdiction in the fair lending area stems from the Fair Housing
Act and the Equal Credit Opportunity Act. And one of the things
that we have done in the subprime area is that we have pursued
a number of very large red-lining cases in this Administration, no-
tably in the Chicago area, in Detroit

Mr. Davis. Now, you are not suggesting the Justice Department’s
jurisdiction is limited to red-lining subprime cases. There is no dis-
pute that if there is an obvious instance of someone extending
subprime to African-Americans in a disproportionate manner that
you have jurisdiction. Let’s not waste time arguing about that,
given my 5 minutes.

I am talking about, frankly, the nonracial dimensions affecting so
many people in this country of all colors. And I am asking why the
department has not been more aggressive in tackling that problem.

You wouldn’t dispute that the Department of Justice would have
jurisdiction if there was evidence that mortgage-holders weren’t
told the true terms of their loan, that homes were deliberately
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overvalued, and that some investment firms deliberately put to-
gether securities that were inflated—you are not suggesting that
any of those things that are proved would not be in the jurisdiction
of the department, are you?

Ms. Liu. Those may well fall within the jurisdiction of the de-
partment, but not necessarily within the Civil Rights Division,
which is the division that I work for.

I will say that there are, as far as I know, a number of other
components of the department that may have jurisdiction over
those areas. The Criminal Division, for example, I would imagine
may have jurisdiction to prosecute instances of out-and-out fraud.

Mr. Davis. Now, let me stop you at that point. Has the chief of
the Criminal Division talked with you about the feasibility of a
combined task force, perhaps, to address these problems? Why not
take your expertise, as someone who runs the housing section, Civil
Rights, why not match it up with the Criminal Division, which in-
vestigates fraud? Has that kind of internal conversation happened
within the department?

Ms. Liu. Congressman Davis, we, at the department, have had
a tradition of not discussing our internal deliberations for a variety
of reasons, most notably so that we can have candid discussions
and receive advice from the folks that we work with without
chilling them.

Mr. Davis. Well, I am not asking you for any privileged, con-
fidential communications. I am not even asking you what the re-
sults of those communications would be. From my old days of prac-
ticing law, I always thought even the most ill-conceived privileges
protected the content of the conversation, not whether or not they
have happened.

Have there been conversations with the chief of the Criminal Di-
vision about a combined, coordinated task force effort within the
department to address not just the racial part of this problem but
broader issues?

Ms. Liu. Sir, I believe the Attorney General made a statement
about a mortgage fraud task force. And I really don’t think it is ap-
propriate for me to go beyond what the Attorney General has said
on the matter.

Mr. Davis. If I could ask for an additional 15 seconds, just to fol-
low up on that.

Would you have an opinion on that, Ms. Liu? I mean, the Attor-
ney General has made a statement that he is not going to appoint
a task force, as a matter of fact. Does that strike you as being an
advisable decision?

There was a task force regarding Enron. Frankly, Enron did not
cause the kind of ripple effects in this economy that the securities
crisis and the subprime crisis has caused. This is worse than
Enron, isn’t it? From what you read in the paper, isn’t this worse
than Enron?

Ms. Liu. I appreciate your question, but I really don’t think it is
appropriate for me to go beyond what the Attorney General has
said.

Mr. Davis. All right.

Well, thank you, Mr. Chairman.

Mr. NADLER. Thank you.
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The time of the gentleman has expired. I now recognize for 5
minutes the gentleman from Minnesota.

Mr. ELLISON. Ms. Liu, do Whites and African-Americans and
Hispanics have subprime loans at the same rate?

Ms. Liu. Sir, I don’t know the statistics, so I am unwilling to ex-
press a view on those statistics. I have seen news reports that indi-
cate that there may be a disparity.

Mr. ELLISON. Yes. So, are you saying you don’t want to express
a view on whether or not there is a disproportionate impact of the
subprime mortgage crisis on people of color than others?

Ms. Liu. I have seen news reports that seem to suggest that
there is a disparity.

Mr. ELLISON. Well, you would agree that the subprime mortgage
crisis is a housing issue, right?

Ms. Liu. I would agree that, broadly speaking, the subprime cri-
sis is a mortgage issue. But

Mr. ELLISON. Is it an issue that your department has focused on,
the disproportionate numbers that you have heard about in the
press of subprime mortgages?

Ms. Liu. If T could, I would like to highlight some of the work
that we have done.

Mr. ELLISON. I can read about that.

I am still stuck on this idea that you don’t know whether or not
there is a disproportionate impact. Why don’t you know that?

Ms. Liu. Sir, I can tell you about what I have seen in the news
reports. I can tell you what reports that I have read.

Mr. ELLISON. Has your department done any focused research on
this issue?

Ms. Liu. I don’t know the answer to that question, but I am
happy to go back and get back to you with a response.

Mr. ELLISON. Well, let me ask you this. Let’s just assume for a
minute that there has been a disproportionate—well, Ms. Kendrick,
can you speak to this issue?

Ms. KENDRICK. Yes, sir. I think that we can—I certainly think,
from our point of view at HUD, I think we have seen studies and
we have conducted studies where we have seen that African-Ameri-
cans and Hispanics have received higher rates in the subprime
market than Whites.

Mr. ELLISON. You know, I want to talk about how we arrived
there, because I think it is connected to housing discrimination.

Let me ask you this. Do you think that historic housing discrimi-
nation patterns made African-American and Hispanic homebuyers
more susceptible to getting into predatory loans?

Ms. KENDRICK. I think the lack of education, in terms of lack of
history and not being homeowners, not having high rates of home-
ownership, may have contributed to the situation, yes, sir.

Mr. ELLISON. Well, what about if you are historically barred from
the prime market of home mortgages, discriminated against in
areas of credit, aren’t you sort of ripe for somebody to come along
and say, “Hey, this is your chance to buy a piece of the American
dream™?

Ms. KENDRICK. I think that one of the things that we have tried
to do in this Administration is to make sure that we have increased
homeownership dollars, increased dollars for homeownership coun-




32

seling to make sure that people understand what their responsibil-
ities, what their rights are and obligations are when they are pur-
chasing homes. So I think that we have done that.

Mr. ELLISON. I am glad you mentioned that.

Now, let me ask you this. Now, Chairman Conyers, you know—
I assure you, the frustration he expressed is shared by most of us
on this side of the aisle. I mean, we are not prosecuting enough
cases of housing discrimination. We are not really bringing the
cases forward.

So, in many ways, this problem that I think you are sort of
agreeing with, the historic housing discrimination patterns, has
contributed to this susceptibility of African-American and Hispanic
homebuyers to get into predatory mortgages——

Ms. KENDRICK. I think I said lack of education, sir, just so we
make sure that—the lack of education or the lack of history in
homeownership, owning property

Mr. ELLISON. Okay, you want to go there? What about edu-
cation—so education has been equally available for all Americans
through the course of our history?

Ms. KENDRICK. That is what I am saying, the lack of education
in these areas, sir.

Mr. ELLISON. Which is the result of what, ma’am?

Ms. KENDRICK. Not being

Mr. ELLISON. Segregation, right? I mean, right, Ms. Kendrick?
Right?

Ms. KENDRICK. The lack of opportunities to secure mortgages,
the lack of opportunities to own homes——

Mr. ELLISON. Ms. Kendrick, I have only got 5 minutes. That is
because of discrimination, yes or no?

Ms. KENDRICK. In some cases, yes.

Mr. ELLISON. Okay, let’s talk about the “yes” part, okay? The
Justice Department’s lack of enforcement of housing discrimination
cases, their lack of aggressive enforcement has helped to contribute
to the subprime mortgage crisis, wouldn’t you agree?

Ms. KENDRICK. I can only speak for the Department of Housing
and Urban Development and the tactics that we have been taking
to try to address the situation.

Mr. ELLISON. Yes, but I am asking you about your cohort there.
I mean, isn’t this a causal factor in the situation we have now?

Ms. KENDRICK. I am not willing to say the Department of Justice
by itself is the sole cause of the problem.

Mr. ELLISON. But would you agree that they played a role?

Ms. KENDRICK. I would not say that, sir.

Mr. ELLISON. They played no role? Okay.

Ten seconds just so Ms. Kendrick can answer?

Ms. KENDRICK. I can speak to what HUD has been doing in
working with the Department of Justice to try to address this
issue.

As I said before and I think as we testified last year, we have
been trying to take an aggressive approach to taking a look at
these lenders, using the HMDA data. And by taking a look at these
lenders who have these high pricing disparities and going and in-
vestigating these, filing complaints against these lenders, I think
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jointly the Department of Justice and HUD are trying to do those
sorts of things, sir.

Mr. NADLER. The time of the gentleman has expired. And I rec-
ognize for 5 minutes the gentleman from Virginia.

Mr. Scort. Thank you, Mr. Chairman.

Ms. Liu, you have referred to the 500 testing pairs several times.
That is about one per congressional district. There are 435 congres-
sional districts; that is about one per district. What result did you
find from those tests?

Ms. Liu. Sir, I have already mentioned that we have brought
some cases based on the results of those tests. Since the beginning
of the testing program, I believe we have brought about 85 cases.
Fifty-three or so of those

Mr. ScorT. Wait a minute. Eighty-five cases were brought out of
the 500 tests?

Ms. Liu. No, 85 since the beginning of our testing program,
which was begun in the early 1990’s.

Mr. ScotT. Out of the 500 tests, what kind of differences did you
detect from the protected classes? How were they treated dif-
ferently?

Ms. Liu. Well, we have one case that we are currently pursuing
in the Detroit area, in Roseville, MI, in which we found that the
owners and operators of the apartment complex were telling Afri-
can-American testers that there were no apartments available
while telling White testers that there were apartments available.

Mr. ScoTT. Out of the 500 pairs, how often was discrimination
detected?

Ms. Liu. I can tell you that since September we have brought
four cases. And I also want to add

Mr. ScorT. Wait, wait. That is 1 percent experienced discrimina-
tion. Ninety-nine percent of the time there was no discrimination
detected by the testers?

Ms. Livu. Congressman Scott, whenever we find that the law and
the facts justify bringing a case alleging discrimination, we do that.

Mr. ScotT. I have heard of studies that show that almost rou-
tinely when you send out pairs that there is a different in treat-
ment. And you are saying that in about 99 percent of the cases,
there is no difference in treatment. Is that your testimony?

Ms. Liu. No, sir. My testimony is that whenever we find that the
evidence and the law justifies bringing a case—and remember, we
have pattern-or-practice authority and not general authority to
bring cases alleging individual instances of discrimination

Mr. ScotrT. Well, I am not asking authority to bring a case or
whether you can even make a case. What kinds of differences did
you detect between the pair going into the same apartment? I
mean, I assume this is not only apartments but homeownerships?
You go into realtors——

Ms. Liu. We do do sales testing, yes.

Mr. ScorT. Okay. And what kinds of differences—did you find a
difference only in about 1 percent of the cases? Or was it routine,
like everybody else in the world has seen?

Ms. Liu. I think I have described earlier some of the kinds of dif-
ferences that we have seen. And I can just state again that when
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we find that there is evidence to justify—remember, we are looking
for pattern or practice

Mr. ScotT. I am just asking a simple question. What kinds of dif-
ferences did you detect from the way people were treated based on
your pairs?

Ms. Liu. We have seen members of protected classes being told
that there are no apartments available——

Mr. ScorT. And how often does that occur?

Ms. Liu. We have brought four cases based on

Mr. Scorr. How often does it occur that people are given dif-
ferent stories about the availability of apartments? How often? One
percent? Twenty percent? Fifty percent?

Ms. Liu. I can’t, as I sit here right now, put a number on that.
I can tell you what we look for is whether or not we can bring a
lawsuit. And where we think that we can based on

Mr. ScoTT. I am asking you a simple question, not whether you
can bring a lawsuit, but what kinds of differences among people
occur. And I am not getting an answer. I have got one answer, that
1 percent of the time there is a difference. And I think people
would be shocked to hear that number, quite frankly. And you are
under oath that 1 percent of the time people go finding an apart-
ment, they are not given a different story.

Now, the question is, how often were people given different sto-
ries?

Ms. Liu. Sir, I don’t know the answer to that question, because
what we are looking for is whether or not we can file a case, wheth-
er the facts and the law warrant filing a case under our pattern-
or-practice authority.

Mr. Scort. Well, let me ask Ms. Kendrick, if you had 500 pairs
go out, how often would you expect them to get different stories?

Ms. KENDRICK. Since we don’t have a testing program, sir, I real-
ly don’t know the statistics on that.

Mr. ScorT. Have you seen studies of pairs going out?

Ms. KENDRICK. I can tell you based on our own cases that we
take a look at, there are cases from 2007 where we had 10,000
complaints of discrimination, and of those cases 40 percent we were
able to settle. Certainly there was some discrimination that went
on in those 40 percent of the cases.

So I can’t say specifically on paired testing, but based on our sta-
tistics, in about 40 percent of the cases we get, we see discrimina-
tion.

Mr. NADLER. The time of the gentleman is expired. I now recog-
nize for 5 minutes the gentleman from North Carolina.

Mr. WATT. I am just going to continue exactly where Mr. Scott
left off, because the HUD doesn’t have testing in its repertoire of
things that it can do, is that correct?

Ms. KENDRICK. That is correct. But I was just passed a note by
my trusty colleague that says, under our housing discrimination
study in 2000, we showed about 20 percent of the time we see dis-
crimination in paired testing.

Mr. WATT. Okay. The Department of Justice has testing author-
ity, has used that testing authority, pairing authority, in 500 cases,
500 times, it says. I don’t know how, even if you found 500, that
would be a pattern or practice probably.
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There is a bill—Representative Al Green of Texas has introduced
bill H.R. 2926 that would give HUD testing authority, this kind of
pairing testing authority that is not being used effectively by Jus-
tice. Does the Department of Housing and Urban Development
have a position on Representative Green’s bill?

Ms. KENDRICK. I have not had an opportunity to review the con-
gressman’s bill yet.

Mr. WarT. Okay, but will you go back and do that——

Ms. KENDRICK. Yes, I will.

Mr. WATT [continuing]. And report back to us about whether you
all have an opinion about it?

Ms. KENDRICK. Yes, I will.

Mr. WaTT. Okay. That would give you broader authority to do
the kinds of paired testing that is being done.

Ms. Liu, I know you have no interest in second-guessing the
statement that the Attorney General made in which he rejected the
idea of creating a national task force to combat the country’s mort-
gage fraud crisis and called the situation “regular white-collar
crime” even though it has thrown the whole economy into absolute
distress, just “regular white-collar crime.”

And your response to it is, well, you deal with housing discrimi-
nation, you deal with pattern-or-practice, and the Justice Depart-
ment operates in these different silos where somebody over there
can prosecute corporate fraud and you can do housing, you are the
Civil Rights Division and—you know.

It seems to me that everything you have said—although you, jus-
tifiably so, don’t want to say that the Attorney General is out to
lunch by refusing to acknowledge this as a multidisciplinary prob-
lem—everything you have said suggests that there needs to be a
more coordinated approach to dealing with these issues of discrimi-
nation: failure to be fair in loan terms, directing people.

Unlike what Mr. Franks says, when people elect to get subprime
loans, the great bulk of the evidence is that people were directed
by one means or another, quite often through discriminatory
means, to subprime loans even though they would have qualified,
in 60 percent of the cases, for regular prime loans, and dispropor-
tionately more for minorities. All of that evidence is in the record
in Financial Services, which I happen to sit on also.

Don’t you think there needs to be a more coordinated, multidisci-
plinary, outside the silos that you all operate approach to dealing
with this?

This is the Justice Department, and basically you have just said,
“This is localized crime, and we are going to let local people deal
with this.” That is ridiculous, isn’t it, Ms. Liu?

Ms. Liu. Congressman Watt, I appreciate your remarks, but I am
not—

Mr. WATT. You appreciate them, and you agree with them, don’t
you?

Ms. Livu. I didn’t say that I appreciate——

Mr. WATT. I mean, but everything you have said suggests that
there needs to be some coordination of this effort, which is exactly
what we have asked the Attorney General to do.
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Ms. Liu. Sir, I am not in a position to go beyond what the Attor-
ney General has said, or I am certainly not in a position to second-
guess his excellent judgment.

Mr. WATT. Well, in that case, you may find him to have excellent
judgment in some cases. In this case, everything that you have said
suggests that his judgment is not so excellent, Ms. Liu.

I yield back.

Mr. NADLER. On that note, I want to thank the witnesses on this
panel. And thank you very much.

And we will ask the second panel to come forward. And while
they are taking their seats, I will read the biographical information
so as to save time.

Our first witness will be Mr. Jim Carr, who is the chief operating
officer for the National Community Reinvestment Coalition. He is
also a visiting professor at Columbia University in New York and
at George Washington University in Washington, DC

Prior to his appointments to NCRC, Mr. Carr was senior vice
president for financial innovation, planning and research for the
Fannie Mae Foundation and vice president for research at Fannie
Mae. He has also held posts as assistant director for tax policy with
the U.S. Senate Budget Committee and research associate at the
Center for Urban Policy Research at Rutgers University.

He holds a bachelor of architecture degree with honors from
Hampton University, a master of urban planning degree from Co-
lumbia, and a master of city and regional planning from the Uni-
versity of Pennsylvania.

Shanna Smith has served as president and CEO of the National
Fair Housing Alliance since 1990. NFHA has recently released its
2008 Fair Housing Trends report, “Dr. King’s Dream Denied: Forty
Years of Failed Federal Enforcement.”

Prior to joining NFHA, she was executive director of the Toledo
Fair Housing Center. Ms. Smith has a B.A. from the University of
Toledo.

Suzanne Sangree has been a chief solicitor in the Baltimore City
Department of Law since March 2007. She is the counsel in the
case Baltimore v. Wells Fargo, a Fair Housing Act case alleging ra-
cial discriminatory and predatory lending. Her other work includes
low-income energy assistance, foreclosure prevention and relief,
and issues affecting the homeless.

Previously, Ms. Sangree was director of appellate advocacy at the
Public Justice Center and taught at the University of Maryland
School of Law, the Washington College of Law at American Univer-
sity, and the West Virginia University College of Law.

Ms. Sangree received her LLM from Harvard Law School.

Professor Stan Liebowitz is the Ashbel Smith professor of eco-
nomics in the management school at the University of Texas at
Dallas and is head of the Center for the Analysis of Property
Rights and Innovation.

In addition to five books, he has published over 60 academic arti-
cles in journals. Professor Liebowitz’s research interests include the
economic impact of new technologies, intellectual property, anti-
trust, and mortgage discrimination.

He holds a Ph.D. in economics from UCLA and a B.A. from
Johns Hopkins University.
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Audrey Wiggins is the director of the Fair Housing and Environ-
mental Justice Project at the Lawyers’ Committee for Civil Rights
Under Law.

During her 10 years at the Lawyers’ Committee, she has also
served as a senior counsel for the Employment Discrimination
Project, litigating employment discrimination cases involving ra-
cial, national origin, and sexual discrimination in the workplace.

Ms. Wiggins received her undergraduate degree cum laude in
broadcast journalism from Hampton University and a juris doc-
torate degree from North Carolina Central University.

Immediately prior to joining the Lawyers’ Committee, she was an
attorney advisor for the U.S. Commission on Civil Rights.

I am pleased to welcome all of you.

As a reminder, your written statements will be made part of the
record in its entirety. I would ask each of you to summarize your
testimony in 5 minutes or less. To help you stay within that time,
there is a timing light at your table. When 1 minute remains, the
light will switch from green to yellow, and then to red when the
5 minutes are up.

It is the custom of the Committee to swear in witnesses. Would
the witnesses please stand and raise your right hand?

[Witnesses sworn.]

Mr. NADLER. Let the record reflect that the witnesses answered
in the affirmative.

Mr. Carr, you are recognized for 5 minutes. Thank you.

TESTIMONY OF JAMES H. CARR, CHIEF OPERATING OFFICER,
NATIONAL COMMUNITY REINVESTMENT COALITION

Mr. CARR. Good morning, Mr. Chairman, Ranking Member
Franks, and other distinguished Members of the Subcommittee. On
behalf of the National Community Reinvestment Coalition, I am
honored to share with you today our thoughts on the context for
and effectiveness of the Fair Housing Act of 1968.

The National Community Reinvestment Coalition is an associa-
tion of more than 600 community-based organizations that promote
access to banking services and supports sustainable, affordable
homeownership, job creation, and vibrant communities for Amer-
ica’s working families.

Members of the Subcommittee, we applaud your efforts to ensure
equal housing opportunities for all Americans by convening this
hearing.

Discrimination is irrational and counterproductive to the com-
mon good of the Nation. It stifles human potential, undermines the
economic and social well-being of communities, and limits the Na-
tion from reaching its potential as a fully inclusive and competitive
society.

Major disparities in economic and social advancement exist for
African-Americans, Latinos, Native Americans, and other Asian
communities. Lack of economic advancement, it is important to
note, is not due to market forces or a lack of personal responsibility
by people or communities of color.

Rather, limitations on economic mobility and wealth accumula-
tion are a direct result of more than a century of policies and prac-
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tices that directly undermined access and opportunity for members
of color. I would be pleased to discuss specific policies in the Q&A.

The net result of discriminatory actions is the hypersegregated,
isolated and disadvantaged communities that we see today.

The goal of highlighting the historic role that discrimination has
played, however, is not to point fingers, assign blame or to live in
the past. Rather, it is important that America understand the fun-
damental underpinnings of public policy that have created the dis-
parities we see today.

Moreover, historically, the issue of discrimination has been ar-
gued solely on the basis of equality and justice. There is increas-
ingly another critical reason to level the playing field by race/eth-
nicity. Globalization represents for America competitive challenges
this Nation has never experienced. America cannot afford to stum-
ble into the 21st century; the risks are too great.

Yet we are already stumbling. Consider that by the middle of
this century, half the U.S. population will consist of people of color.
Yet this fastest-growing share of the Nation’s population is dis-
proportionately composed of people who are the least well-housed,
the most tenuously connected to labor markets and financial mar-
kets, are disproportionately isolated from quality educational op-
portunities, and achieve relatively low levels of wealth.

The Fair Housing Act was signed into law in 1968. A full 40
years later, millions of instances of discrimination exist on an an-
nual basis. As a result, we have 40 years of experience that the
current enforcement system does not work.

In response to this continued failure to enforce the law, we rec-
ommend the establishment of a new Cabinet-level agency focused
on civil rights enforcement. This agency would report directly to
the President of the United States and would be responsible for
measuring, monitoring and eliminating all forms of discrimination
from our society once and for all.

And given the importance of housing to accessing opportunity for
social and economic advancement, housing-related laws would be
among the agency’s highest priorities. This position is essential.
And I outline this proposal and others in my written testimony.

Enforcing the law would immediately open the door for millions
of households that are prepared to access opportunity today but for
whom their only impediment is illegal denial of access. Let’s open
that door, let equality and justice prevail.

Thank you.

[The prepared statement of Mr. Carr follows:]
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Introduction

The National Community Reinvestment Coalition (NCRC) is honored to testify today before the United
States House of Representatives Committee on the Judiciary, Subcommittee on the Constitution, Civil
Rights, and Civil Liberties regarding the enforcement of the Fair Housing Act of 1968.

NCRC is an association of more than 600 community-based organizations that promote access to basic
banking services, including credit and savings, to create and sustain affordable housing, job
development, and vibrant communities for America’s working families.

Along with our members, we are committed to an open housing market free of discrimination. Through
our National Neighbors program, NCRC leads fair housing and fair lending best practice initiatives,
which promote racial and cultural equality, opportunity and diversity. In particular, National Neighbors
efforts are aimed at ensuring that solutions to the current mortgage crisis are fair and equitable and do
not place a disproportionate burden on underserved communities, nor restrict access to responsibly
underwritten and fairly priced mortgage products for qualified applicant.!

Chairman Conyers, and other distinguished members of the Subcommittee, we applaud your efforts to
ensure equal housing opportunities for all Americans by convening this hearing,

Title VIIT of the Civil Rights Act of 1968, (Fair Housing Act) prohibits discrimination in the sale, rental
and financing of dwellings based on race, color, religion, sex, or national origin; designating these as
protected classes. In 1988, Title VIII was strengthened to include handicap and familial status as
protected classes. This act is one of the strongest pieces of legislation to promote equal access to housing
in our nation’s history. Unfortunately, a lack of enforcement undermines the effectiveness of this law. Tn
fact, in 2007 the Department of Justice (DOJ) received only 27 fair lending referrals involving potential
Equal Credit Opportunity Act claims from the bank regulatory agencies; 15 from the Federal Deposit
Insurance Corporation (FDIC); nine from the Federal Reserve Board (FRB); and three from the Office
of Thrift Supervision (OTS).2

NCRC and many of its members have brought more complaints acting as “private attorney generals”
under the Fair Housing Act then individual Federal regulators charged to enforce the law. NCRC and its
members have challenged violations, including reverse redlining, discriminatory underwriting,
discriminatory pricing, problematic sub-prime mortgage servicing, overt redlining of urban and rural
neighborhoods, and even the role of Wall Street and rating agencies in the current market crisis.®

The failure to properly enforce Title VII1 especially affects communities where there are high
concentrations of discriminatory loans, and in turn, high levels of foreclosures. We are witnessing a
disproportionate share of unethical, high-cost lending targeted specifically at financially vulnerable
African American and Latino households and communities. According 1o a study by the nonprofit
research institution United for a Fair Economy, African American and Latino communities together
stand to lose between $140 to more than $200 billion of cquily as a result of the foreclosure crisis™.
Billions more will be drained over the next year and into 2009 unless there is meaningful foreclosure
intervention and active enforcement of the Fair Housing Act.

NCRC has consistently called for a greater role to be played by Federal and state regulators in
challenging reverse redlining, discriminatory pricing and predatory lending that targets minority
communities across the country.
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Despite substantial progress that has been made to celebrate compliance and equal treatment under Title
VIII - including industry best practice initiatives, neighborhood diversity initiatives and fair housing
planning programs — much more work needs to be done until the Fair Housing Act’s legislative authors
dream of “one America” can become a reality.

NCRC highly recommends the creation of a Cabinet-level civil rights position that reports directly to the
President and ultimately to Congress. Additionally, a newly developed National Fair Housing Plan
would ensure that all Federal and state agencies work collaboratively with each other and the public and
private sectors, to realize our nation’s long established and accepted policy of equal housing and
employment opportunity, equal professional service and equal treatment under the Americans with
Disabilities Act (ADA).

The Road to Equal Housing Opportunity and One America

Historically, minority families have experienced less opportunity to obtain housing at a fair and
reasonable cost than their white counterparts. Following passage of the Emancipation Proclamation
camec the court decision in the matter of Plessy v. Ferguson and “Scparate but Equal®, where the
Supreme Court ruled that separate did not necessarily mean a denial of equality — the precise purpose of
that policy was to ensure inequality.

The early 1900s Jim Crow practice of restrictive covenants became the major tool to enforce the policy
ol separate and uncqual in the housing markcet by not allowing homes in white neighborhoods o be sold
to African Americans. No longer afforded the opportunity to live among whites, African Americans
were increasingly isolated from major areas of employment growth, as well as the best-funded schools
and other services.

Tn the 1930s, the Federal Home Loan Mortgage Corporation (HOLC) institutionalized “redlining”, the
denial of loans and financial services to specific neighborhoods, which became a practice within the
housing market for decades to come. Even after WWII, programs established by the Veteran’s
Administration continued to discriminate against minorities. After returning home from the war, many
African Americans found themselves left out of jobs, training and home ownership opportunities that
were available to many of the nations veterans. Urban Renewal policies affected entire communities and
relocated African Americans into low-income, and often unsafe, concrete towers — physically isolating
them from areas of job growth, affordable housing, quality schools or other opportunities that are
essential for economic mobility and success.

The cumulative impact of these and many other practices was that by the 1960s segregation experienced
among Alrican Americans in both southern and northern cities had reached levels never belore achieved
by any other racial or cthnic group in Amcrican history.

Tn 1968, President Lyndon Johnson created the Kerner Commission to examine these and other issues
affecting African American communities and provide policy recommendations. Quoting to the report,
“All Americans sought both the material assets of the capitalist system and its subsequent psychological
benefits of dignity and peace of mind.”” However, neither of these two American aspirations were
attainable for the majority of African American households.® The Report warned of an America
“moving toward two societies, one African American, one white — separate and unequal.”

The Fair Housing Act was intended to outlaw all discriminatory actions within the housing and lending
industry. The legislation passed on April 10" 1968, only 6 days after the assassination of Dr. Martin
Luther King, Jr. and was signed into law by President Johnson the following day. The Act gave the

[9%
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fact, NCRC observed that racial differences in lending increase as income levels increase. ~“ Hispanics
also experienced greater disparities in high-cost lending compared to whites as income levels rose.

NCRC’s research has found that even after controlling for creditworthiness and other housing market
factors, African Americans are more likely to receive high-cost loans.” ¥ The Center for Responsible
Lending (CRL) also used HMDA data with pricing information to reach the same conclusions - that
racial disparities remain, even after controlling for creditworthiness."®

Large credit unions, investment banks, rating agencies, insurance providers, and independent mortgage
companies do not abide by Community Reinvestment Act (CRA) requirements, but CRA does require
banks to serve the credit needs of communities, especially low and moderate-income communities.
NCRC and Government Accountability Office (GAO) research concludes that large credit unions lag
behind CRA-covered banks in their lending and service to minorities and low- and moderate-income
borrowers and communities.'® The Federal Reserve Board, in its review of HMDA data, found that bank
lending exhibited fewer disparities in geographical areas covered by their CRA exams than in areas not
covered.” These and other unregulated financial institutions have played a major role in the current
foreclosure crisis.

National Neighbors Fair Lending Testing Confirms Honsing Discrimination

Mortgage brokers serve as the point of entry for most families seeking to buy a home or refinance a
mortgage. Brokers facilitate up to 70 % of the loans made in this country, and many honest brokers
serve an important role in the marketplace. However, over the past five years, considered to be the
height of subprime lending, unscrupulous brokers set up borrowers for failure. NCRC’s National
Neighbors program regularly engages in fair lending testing, “mystery shopping,” and has consistently
uncovered disparate pricing and treatment for minorities with the same or better qualifications than
whites. NCRC has reached similar findings regardless of the loan being originated by brokers, mortgage
companies or other types of financial institutions.

From 2004 to 2006, with support from the HUD’s Fair Housing Initiatives Program Private Enforcement
Initiative, NCRC conducted mystery shopping of mortgage brokers of varying asset size. Posing as loan
seekers, both white testers (the control group) and African American or Hispanic testers (the protected
group) met with and called local brokers to inquire about their loan options. The protected-class testers
were actually given more attractive loan profiles in terms of their amount of equity, credit standing and
employment tenure, and should have logically received better treatment. Instead, NCRC’s fair lending
testing]gf mortgage brokers uncovered a 46 % rate of disparate treatment based on race and national
origin.

Our results documented the following patterns:

¢ African Americans and Latinos were discouraged 25% of the time concerning their efforts to
meet with a broker, while white testers were discouraged only 12% of the time.

¢ African Americans and Latinos were questioned about their credit over 32% of the time,
compared to white shoppers who were only questioned about credit 13% of the time. While
responsible lenders may ask about credit, this finding highlights differential treatment for
African Americans.
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*  White mortgage seekers had specific products discussed with them 91% of the time, while
African Americans and Latinos had specific products discussed with them 76% of the time.
Furthermore, white testers received two rate quotes for every one quoted to African American
and Latino testers.

¢ NCRC documented pricing discrimination in 25% of the fair lending tests and noted that fees
were discussed 62% of the time with white testers, but only 35% of the time with “protected
testers.”

* Fixed rate loans were discussed 77% of the time with white testers, but only 50% of the time
with African American and Latino testers.

These results clearly document the fact that even when controlling for credit and individual applicant
qualification factors, African Americans and Latinos are discriminated against in the marketplace and
are paying high rates for loans. The results also affirmed a 2004 NCRC fair lending audit of financial
service providers, conducted with support from the HUD Fair Housing Initiatives Program Private
Enforcement Initiative, which found that African Americans and Latinos were treated differently than
their white counterparts more then 40% of the time when seeking financial services.

The Impact of Fair Housing Violations On Individuals & Communuities

Failure to purge discrimination from the housing markets has created a self-reinforcing system of
disadvantage that feeds on itself and in which discrimination continues -- but often in forms that are
much more subtle and difficult to detect and address. One example is the exponential growth in recent
years of alternative or non-regulated institutions concentrated in distressed urban minority communities.

Segregation enables the alternative lending industry to target racial and ethnic minorities by creating the
scale economies necessary for them to operate. Without the ability to concentrate in areas that lack
competition for financial services, many, if not the majority, of these institutions could not exist.
Moreover, fringe lenders provide the breeding ground for institutions such as predatory mortgage
lenders that specialize in removing the home equity from financially challenged households.

Forty years after the enactment of the Fair Housing Act, many of the metropolitan areas in the United
States are still segregated.' In analyzing the last three decades of census data, over two dozen
metropolitan areas were identified as "hypersegregated”, or highly segregated areas. ** And nearly all—
more than 90 percent—of the neighborhoods that were predominantly or exclusively African American
in 1990 remained predominantly or exclusively African American a decade later, %!

The National Fair Housing Alliance (NHFA) approximates that African Americans and Hispanics
experience 3.7 million instances of housing discrimination every year.** The Federal Reserve estimates
that African Americans and Hispanics pay more for home purchases and refinancing than their white
counterparts.” The effect of housing discrimination disproportionately affects African Americans, since
home equity represents a greater share of total assets as compared to whites. **

NCRC’s National Homeownership Sustainability Fund (NHSF) illustrates how minorities are
disproportionately affected by unfair lending terms or conditions that cause financial damage and harm
their ability to build wealth. Most NHSF clients are facing foreclosure due to unfair predatory loans. A
recent survey of NHSF loans shows that African American borrowers make up 77% of the total program
caseload. Nearly half (47%) resided in low- and moderate-income neighborhoods and 83.6% of the
borrowers had incomes below $45,000. The study also found that unscrupulous lenders targeted
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minority and low- and moderate-income borrowers and communities with high-cost mortgages.

NCRC’s NHSF is intervening in a number of cases where borrowers who are members of protected
classes have experienced appraisal fraud. Inflated appraisals leave borrowers with unatfordable loans
that they are then unable to refinance because the loan amounts are higher than the true value of their
homes, especially in a cooling housing market. A separate sample of loans revealed that about one-fifth
of the homes were over-valued by more than 50% of their true value, and two-thirds of the homes were
over-valued by 15-50% more than their true value.”®

Recent Declining Markets Policies Raise Significant Fair Lending Issues

Facing an ongoing foreclosure crisis, combined with falling house prices, many financial institutions
have or are considering pricing decisions that could disfavor communities that have already been
disproportionately harmed by unfair and deceptive lending practices. Declining market policies would
utilize zip codes to determine down payment requirements for borrowers. Zip code and related local
demographic or census tract data have long been used as a proxy for race in lending and insurance
discrimination. Using that data could reduce access to credit in communities of color, stifle access to
loans provided by responsible lenders, and cause lenders to further steer borrowers toward higher cost
alternatives in the sub prime market.

Fair lending requires that mortgage originations must be based on the individual qualifications of a
borrower, rather than the location of or type of housing that a consumer is purchasing. To apply any
other standard, regardless of any apparent business justification, will reestablish an institutional and
historic bias to limit mortgage credit in minority communities. Responsible underwriting, along with
meaningful valuation and related underwriting practices, remains a proven methodology in assuring
sound underwriting, equal access to credit, and healthy and sustainable communities. The role of
securitizers, rating agencies, loan issuers, bundlers, and insurers must be closely monitored from a fair
lending perspective due to changes in the financial markets.

The Government Sponsored Enterprises (GSE) Fannie Mae and Freddie Mac have abandoned these
declining market policies and replaced them with industry leading best practices. Many institutions
have not followed their lead and continue to use potentially discriminating factors.

The State of Fair Housing Enforcement

Currently, our Federal fair housing enforcement efforts are failing to protect the interests of America’s
working families and minority homebuyers.

In September 2005, the Federal Reserve Board referred about 200 lending institutions to their primary
federal regulatory agency for further investigations based upon the Board’s identification of significant
pricing disparities in HMDA data, accounting for almost 50 percent of loans reported under HMDA *7 %
One year later, the Board referred 270 more lenders to their primary regulatory agencies for further
investigation.”” Inconceivably, not a single case of discrimination or civil rights violations has arisen
from the roughly 470 Federal Reserve Board referrals. While HMDA data analysis by itself cannot
conclude which financial institutions were discriminating, federal investigators have a far greater
opportunity then they are currently using in making assessments about possible violations of fair lending
laws. In the 1990s, with less detailed HMDA data available than today, the Department of Justice
settled nearly a dozen cases alleging discrimination against major lenders, such as Long Beach
Mortgage and Huntington® These settlements have had a lasting impact on the entire lending industry
and should be resumed today.
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Recent reports from GAO and other sources document that the federal government is filing fewer
housing discrimination charges despite rising consumer complaints against landlords, real estate agents
and mortgage brokers. Many renters and buyers who seek help from HUD are unlikely to get relief for
their complaints, which can include alleged discrimination by landlords and sellers based on race,
religion, sex or disability. ' An April 2004 GAO™ study measured key elements, particularly timeliness
and effectiveness, in the fair housing enforcement process. Although the Fair Housing Act mandates
HUD to complete its investigation within 100 days, only 41% of FHEO investigators and 33% of Fair
Housing Assistance Program investigators complied with the 100 day processing requirement™.
Additionally, the report noted that between 1996 and 2003, the most frequent outcome of investigations
was a “no reasonable cause” finding. The study also showed that of the approximately 7,500 FHEO
inquiries filed each year, 39% to 95% of the inquiries are deemed non-jurisdictional, and thus are never
filed as formal complaints.

Several high profile cases have highlighted the lack of enforcement on fair housing laws. As a result,
local groups and municipalities are taking on the role of enforcement. The City of Baltimore is currently
suing Wells Fargo, one of the nation’s largest lenders, arguing that their subprime lending rate to
African Americans in that city was fully 5 times the rate of lending to non-Hispanic white households.
The suit claims that fully 65 percent of loans made by Wells Fargo to African American households
were high -cost loans, compared to only 13 percent of loans to non-Hispanic white families®®. In 2007, a
civil rights group filed a suit against Westchester County, claiming the county not only failed to promote
fair housing, but they failed to desegregate the county. The Anti-Discrimination Center of New York
argued the county should give back $45 million dollars it had received from community development
grants from 2000-2005.

NCRC’s NHSF and National Neighbors staff assisted over 100 African American and Latino officers of
the New York Police and Fire Departments who purchased homes from a dishonest housing developer
and mortgage broker. The broker manipulated the origination system by quickly selling the fraudulent
loans onto the secondary market. After being passed up by the New York State Human Rights office,
HUD and%the DOI, NCRC helped them file a Title VIIT claim in Federal Court, which is currently
pending.

HUD recently announced that it has implemented several measures to improve the fair housing
enforcement process, including revising written material, streamlining inquiry processes and training
investigators and attorneys. Additionally, HUD established a Fair Housing Training Academy to teach
effective investigation techniques to Fair Housing Assistance Program (FHAP) investigators throughout
the country, creating a systemic unit to investigate pattern and practice issues and a greater consistency
in fair housing enforcement, while launching a national fair lending education and outreach campaign to
educate consumers about their rights as well as available resources. These are all crucial moves
forward, but additional steps are necessary. Fair housing goals should be consistent for all federal
agencies. Detailed description of the types of fair lending tests conducted and the results of those tests
would provide a level of public confidence in fair lending enforcement that is currently lacking.
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NCRC Recommendations
1. Create a Cabinet Level Civil Rights Position to Coordinate National Civil Rights Policy

Equal opportunity in housing, employment and public accommodations are the core of our nation’s
democratic values. NCRC recommends the establishment of a new cabinet level agency focused on
Civil Rights Enforcement. This agency would report directly to the President of the United States
and would be responsible for measuring, monitoring and eliminating discrimination from our
society. Enforcing the law would immediately open the door for millions of households that are
prepared to access opportunities today and for whom their only impediment is an illegal denial of
access. The creation of a Cabinet level civil rights position will affirm our nation’s commitment to
an open society while ensuring that we effectively leverage and coordinate all Federal resources to
affirmatively further fair housing. Coordinating all federal agencies — from HUD to the United
States Department of Commerce — will produce sustainable communities that celebrate our nations
diversity.

2. Establish a Federal Interagency Fair Housing Planning Policy For All Federal Programs
and Recipients of Federal Funds

Currently, all states and localities that receive funding from the Community Development Block
Grant must have Fair Housing Planning activities that are updated every five years. These plans
should act as a model for a national plan, be aggressively enforced and be updated every three years
to reflect changes in the market. All Federal agencies should ensure that their public and private
sector partners are working to affirmatively further fair housing. This plan would be created by the
new cabinet level position.

3. Make Fair Housing & Fair Lending Enforcement More Transparent and Effective

Enforcement activity should be coordinated on an interagency basis and focus on issues identified by
Federal, state and local fair housing analysis of impediments and plans. Federal agencies should
annually report to Congress the number of fair housing and lending investigations, types of
investigations, and outcomes of these investigations. Annual reporting should include information on
fair lending compliance exams conducted in conjunction with CRA exams and HUD’s processing of
fair lending complaints.

HUD, the Department of Justice and State Fair Housing Assistance Program agencies must
investigate, mediate and charge more complaints, including pattern and practice, architectural
accessibility and fair lending matters. Regulatory capacity to investigate national fair lending
systemic investigations must be also increased including investing in training, staff resources, and
interagency collaboration. Congress should also act to ensure that claims that present ongoing acts of
discrimination are permitted. This is particularly important in design and construction and fair
lending matters.

4. Support a Fair Housing Agenda

HUD’s Fair Housing Assistance Program (FHAP) and the Fair Housing Initiatives Program (FHIP)
provide funds for state agencies and nonprofit organizations, respectively, to engage in anti-
discrimination enforcement, complaint processing, education, and outreach activities. For fiscal year
2008, HUD requested $55 million for these programs. NCRC believes a more appropriate way of
determining funding for fair housing programs would be to allocate a proportional commitment
indexed to the percentage to real estate and financial services market.



48

5. Expand the Number of Groups Who Are Identified as “Protected Classes” under Title VIL

People frequently encounter discrimination on the bases of familial status, disability, gender, marital
status, source or amount of income, age, military service and sexual orientation.”” Tn fact, many
states and localities have expanded the number of groups who are protected under local fair housing
ordinances to reflect these issues. NCRC strongly recommends that this subcommittee consider
expanding the limited number of groups currently and also consider others as appropriate. protected
under the Fair Housing Act.

6. Support Public & Private Partnerships that Celebrate Fair Housing

Many private sector groups have committed to ensuring fair housing through testing and other
techniques. Congress should support these innovative programs and partnerships among
communities, real estate providers, financial institutions and other market participants while
encouraging expanded partnership. Particularly, Congress should focus on partnerships that
celebrate neighborhood diversity, smart growth and environmentally significant programs, and those
that empower open housing and strong tax bases utilizing a comprehensive fair housing plan.
Congress should also consider investment tax benefits or similar public sector incentive support, i.e.,
community development finds, CDFI, etc. to overcome identified fair housing impediments.

7. Expand The Community Reinvestment Act to Non-Bank Lending Institution

To address the fair lending issues presented in this testimony, NCRC also suggests that the
subcommittee enhance the CRA Modemization Act of 2007 (HR 1289), co-sponsored by 17.8.
Representative Eddie Bernice Johnson and U.S. Representative Luis Gutierrez, and apply and adapt
CRA to mortgage companies, insurance companies, securities firms, and non-depository affiliates of
banks, as well as mainstream credit unions.

The subcommittee may also wish to consider the number of geographical areas on CRA exams to
include areas where banks make loans through brokers and other non-branch channels. CRA’s
mandate of affirmatively meeting credit needs should include minority communities as well as low-
and moderate-income neighborhoods.

8. Enhance the Quality of HMDA Data

Congress and the Federal Reserve Board (which implements the HMDA regulations) should enhance
HMDA data so that regular and comprehensive studies can scrutinize fairness in lending. Data
should include information on minorities, the elderly, women, and low- and moderate-income
borrowers.

Fee and pricing information should be included for all loans, not just high-cost loans. Specific loan
terms such as whether the loan was fixed and/or adjustable rate, information on the length of time in
which the initial rate was in effect, age of the borrower, price of the loan, type of financial institution
used to receive the loan is needed to make information more precise. HMDA data must contain
credit score information®® loan-to-value and debt-to-income ratios.

Additionally, homeowners’ insurance is essential to acquiring and maintaining housing. Currently,
there is a limited amount of publicly accessible data available about where homeowners’ insurance
10
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policies are being written, the types of policies being written, how much coverage is being provided
and what is the cost of each individual homeowners’ own insurance policy. Creating and applying
Federal legislation similar to HMDA to homeowner’s insurance would allow government agencies
and community groups to understand the overall amount of coverage offered to consumers by
homeowner’s insurance providers and identify any disparities that may exist among those protected
by the Fair Housing Act.

Conclusion

NCRC’s 600 member organizations strongly support the creation of a Cabinet level civil rights
position to coordinate our nation’s historic commitment to open housing. We also respectfully
request that this subcommittee act to ensure that all of the Federal regulators that are charged
with enforcing the Fair Housing Act do so with transparency and in a coordinated and effective
manner to ensure that the United States remains economically competitive and retains a strong
tax base.

A renewed commitment to national, state and local fair housing planning is required, coupled
with a meaningful policy commitment that recognizes the critical role that an open housing
market represents to a viable economy.

Despite the enactment of the Fair Housing Act over forty years ago, the dual lending marketplace
continues to flourish and reinforce housing discrimination and segregated housing patterns that
preclude racial diversity and inclusiveness. This not only affects our communities, but also
affects our entire society. To quote Dr. Martin Luther King Ir., “We may have all come on
different ships, but we're in the same boat now.”

NCRC firmly believes that effective fair housing policy combined with the enactment of the
CRA Modernization Act of 2007 will help to restore our financial markets address the stop the
epidemic of discriminatory lending. Every day our member organizations struggle to assist
families whose American dream of owning their own homes has been jeopardized by financial
distress and discriminatory lending.

Thank you and we look forward to working with you in the future.

! National Neighbors, a program of the National Communitly Reinvestment Coalition, is

dedicated to creating public and private sector partnerships and programs that promote racial and cultural equality,
opportunity and diversity. It does this by increasing multi-cultural dialogue and access, influencing public policy,
and developing national models that support healthy and sustainable communities through the realization of our
nation’s civil rights laws. Through the National Neighbors initiative, NCRC convenes, supporls and pursues
workshops, conlerences, investigations of civil rights complaints, syslemic “lesting,” education and outreach, fair

11
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housing planning and “best practice™ compliance initiatives. National Neighbors provides technical assistance to
NCRC’s members in urban, suburban and rural communitics to promote cconomic mobility and cnsurc fair
housing for working familics throughout our nation. National Neighbors advanccs fair Iending and fair housing
through multifaceted programs, including: private enforcement; cducation and outrcach; fair housing planning;
comprehensive voluntary compliance services; and testing and building partnerships among communities. real
estate providers, financial institutions and other market players.
* The Attorney General’s 2007 Annual Report To Congress Pursuant To The Equal Credit Opportunity Act
Amendments Of 1976 Submitted By Grace Chung Becker Acting Assistant Attorney General , April 2, 2008
3 See for example, NCRC v. Southstar, NCRC v. Wilmington Finance, NCRC v. Novastar Financial, NCRC v.
Accrediled Mortgage, NCRC v. Allied Mortgage, NCRC letter to SEC concerning role of Rating Agencies in sub-
prime market failure (2008), and other enforcement actions cited at www NCRC org.
* Rivera Amaad ct al. Lioreclosed: State ot the Dream 2008, United for a Lair Liconomy, January 135, 2008,
* National Advisory Council on Civil Disorders, Report on of the Commission on Civil Disorders vi at 92. (1968)
ghcrcinaftcr Kerner Report)

Id.
" See Traflicante v. Metro Life Insurance Company, 409 U.S. 203, 211 (1972), quoling Senator Mondale
¥ 114 Cong. Ree. 6000 Statement of Scnator Brooke.
° Trafficante, at 409-412 (applying generous construction of standing to Fair Housing Claims)
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"' NCRC income is no Shield
"> The lending disparitics for African-Americans were large and increased significantly as income levels
increased. In the Income is No Shield report, NCRC found that African-Americans of all income levels were
twice as likely or more than twice as likely Lo receive high-cost loans as whites in 171 metropolitan statistical
areas (MSAs) during 2005, MUI Alrican-Americans were twice as likely or more than twice as likely (o receive
high-cost loans as MUI whites in 167 MSAs. In contrast, LMI African-Americans were twice as likely or more
than twice as likely Lo receive high-cost loans as LMI whites in 70 MSAs. Moreover, MUI African-Americans
receive a large percentage of high-cost loans. In 159 metropolilan arcas, more than 40% of the loans reccived by
MUI Alrican-American were high-cost loans.
132004 Credit NCRC Study
'*Paul S. Calem, Kevin Gillen, and Susan Wachter, The Neighborhood Distribution of Subprime Morigage
Lending, Oclober 30, 2002. See also Paul S. Calem, Jonathan E. Hersha(l, and Susan M. Wachlter Neighborhood
Patterns of Subprime Lending: Evidence from Disparate Cities, in Fannic Mac Foundation's Housing Policy
Dcbate, Volume 13, Issuc 3, 2004 pp. 603-622.
' Cenler for Responsible Lending, Unfair Lending: The Effect of Race and Ethnicily on the Price of Subprime
Mortgages, sce http://www.responsiblelending org/issucs/mortgage/reports/page jsp?itemID=29371010
" NCRC, Credit Unions: True to their Mission? 2005, http://www o; and Government Accountability
Office, Credit Unions: Greater Transparency Needed on Who Credit Unions Serve and on Senior Executive
Compensation Arrangements, November, 2006
'7 Avery, Robert B., Glenn B. Cammer, and Robert E. Cook, “New Information Reported under HMDA and Its
Application in Fair Lending Enforcement.” Federal Reserve Bulletin, Summer 2005. Avery. Roberl B., Kemmeth
P. Brevoot, and Glenn B. Canner, ““Higher-Priced Home Lending and the 2005 HMDA Data.” /'ederal Reserve
Bulletin, September 2006.
" NCRC’s broker (esting vielded 106 total complete, matched-pair tests. Individuals located in the metropolitan
areas of Atlanta. Baltimore, Chicago, the District of Columbia, Houston, Los Angeles and Saint Louis tested
brokers that were local, established businesses. In conducting the broker testing, NCRC found several companies
with particularly cgregious initial resulls, In thesc cases, lesters were again dispatched for follow up lesling to
confirm and further investigate the practices of these companics. Of the 106 total tests, 84 separate companics
were lested, the difference being as a result of 22 [ollow up tests.
' Sce Douglas S. Masscy and Nancy A. Denton, American Apartheid: Scgregation and the Making of the
Undcrclass 61-78, 221-223 (Harvard U. Press 1993).
* Massey and Denton, supra nole 3 al 74-75; Nancy A. Denton, "Are Alrican Americans Still Hypersegregated?,"
in Residential Apartheid: The American Legacy 63 (Robert D. Bullard et al. eds., UCLA Press 1994).
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names of widely-used systems)., The HMDA data should contain one more ficld indicating which quintile of risk the credit
score system placed the borrower. Another option is to attach credit score information in the form of quintiles to each census
tract in the nation.  That way, ecnhanced analyscs can be donc on a census tract level to sec if pricing disparitics still remain

aller controlling for creditworthiness. This was the approach adopted m NCRC’s Broken Credit System and n studies
conducted by Federal Reserve cconomists.
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Mr. NADLER. I thank the gentleman.

I will now recognize for 5 minutes for an opening statement Ms.
Sangree.

Let me just explain. Ms. Smith—I normally proceed in order, but
she has something, a video thing, that isn’t quite ready yet. So we
will come back to her.

Ms. Sangree is recognized for 5 minutes.

TESTIMONY OF SUZANNE SANGREE, CHIEF SOLICITOR,
CITY OF BALTIMORE LAW DEPARTMENT

Ms. SANGREE. Thank you, Mr. Chairman, Ranking Member
Franks, Members of the Committee. I am Suzanne Sangree. I am
a Chief Solicitor in the Baltimore City Department of Law, testi-
fying on behalf of the Mayor and City Council of Baltimore.

Baltimore is a case study of the damage that has befallen cities
in the absence of aggressive Federal enforcement of our civil rights
laws, especially the Fair Housing Act of 1968. In particular, lax en-
forcement of the Fair Housing Act, combined with Federal relax-
ation of Federal banking regulations and Federal preemption of
States’ abilities to regulate lenders, created an environment in
which predatory lending flourished. And Baltimore, a majority-Afri-
can-American city, is now contending with the devastating eco-
nomic fallout of this petri dish for racially targeted predatory lend-
ing.
Baltimore City has turned to the Fair Housing Act as our best
weapon for stanching the economic damage and obtaining resources
to remedy it. The shapers of that act smartly fashioned it to have
very broad standards for standing, and the Supreme Court has
long recognized that cities have standing to sue under the act. But
the shapers of the act always envisioned that the Federal Govern-
ment would play a major role in enforcement of the act, and it has
not done so.

Like other American cities with large non-White populations and
a history of racial segregation, Baltimore was particularly vulner-
able to racially targeted predatory lending. And that is because ra-
cially targeted predatory lending happens when two conditions are
present. This has been pointed out by several of the representatives
here today. A history of red-lining, of denying credit to minority
communities is the first condition. And the second condition is a
history and a present, contemporary racial segregation in housing
patterns.

Baltimore has both of those conditions. Initially, our housing pat-
terns were set with racially restricted housing covenants, which
were enforced by the courts up until the 1950’s and 1960’s. How-
ever, well into the 1970’s, the siting and maintenance of public
housing projects were also racially segregated. As late as the
1970’s, the secretary for HUD, Romney at the time, admitted that
the Federal Government had refused to provide insurance in inte-
grated neighborhoods, promoted the use of racially restrictive cov-
enants, and engaged in other methods of red-lining.

So we have condition number one, minority communities de-
prived of access to credit, and condition number two, as well, pat-
terns of racial segregation.
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Not surprisingly, therefore, beginning in the 1990’s, Baltimore
was targeted for racially discriminatory predatory lending, and we
are now contending with the tsunami of foreclosures that this lend-
ing has brought upon us. Since 2000, more than 33,000 homes have
been subjected to foreclosure filing. In a city of 650,000 people, we
are expected to have over 6,000 foreclosures this year.

January 8 of 2008, the City of Baltimore filed suit against Wells
Fargo under the Fair Housing Act, alleging that it had engaged in
racially targeted predatory lending. It is also known as “reverse
red-lining.” We chose to sue Wells Fargo because it is the biggest
lender in Baltimore and it is among the lenders with the greatest
racial disparity in their lending practices.

And to give you some of the examples which are in our com-
plaint, which is attached as an exhibit to my written remarks, in
2006 Wells Fargo made high-cost loans to 65 percent of its African-
American mortgage customers in Baltimore, but high-cost loans
were only made to 15 percent of its White customers in Baltimore.

Refinanced loans were even worse. An African-American bor-
rower was two-and-a-half times more likely to have a high-cost
loan in a refinance than a White borrower. And we see similar ra-
cial disparities in foreclosure rates as well. African-American bor-
rowers have four times the rate of foreclosure in Baltimore than
White borrowers.

And it is interesting to note, although we have not had access to
borrowers’ credit scores yet, because we haven’t gotten into dis-
covery, a study that is being done by the Annie E. Casey Founda-
tion in 13 cities including Baltimore concludes that for Baltimore,
when one corrects for credit scores—this researcher has access to
Experian credit scores—when one corrects for credit scores in Balti-
more, there is a very high, meaning over 15 percent, racial dis-
parity in Baltimore neighborhoods for refinances in 2006 and a
high to medium, meaning 5 to 15 percent, racial disparity for pur-
chase loans in 2006.

Mr. NADLER. The time is expired. Can you wrap up very rapidly?

Ms. SANGREE. Yes, I can.

The impact of this predatory lending and the foreclosures that it
has spawned is quite devastating to municipalities. A study, in
2006 alone, the city lost $41.9 million in tax revenues. And be-
icween 2004-2005, a total of $17.8 billion in real estate value was
ost.

Thank you.

[The prepared statement of Ms. Sangree follows:]

PREPARED STATEMENT OF SUZANNE SANGREE

Members of the Committee, my name is Suzanne Sangree, and I am a Chief Solic-
itor in the Baltimore City Department of Law, testifying on behalf of the Mayor and
City Council of Baltimore. Thank you for inviting me to speak with you today.

Baltimore is a case study of the damage that has befallen cities in the absence
of aggressive federal enforcement of this nation’s civil rights laws, especially the
Fair Housing Act of 1968. In particular, lax enforcement of the Fair Housing Act,
combined with federal relaxation of federal banking regulations and federal preemp-
tion of states’ ability to regulate lenders, created an environment in which racially
discriminatory predatory lending flourished. Baltimore, a majority African-American
city, is currently contending with the devastating economic fall out of this petri dish
for racially targeted predatory lending. The City has developed and continues to de-
velop a six pronged approach to staunching the resulting economic damage and re-
pairing it. Litigation against the wrong doers is one prong of our plan; act one of
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this prong being our Fair Housing Act suit against Well Fargo for reverse redlining.
In the absence of federal enforcement cities have been left to contend for them-
selves. Under the leadership of City Solicitor George Nilson, and our co-counsel
John Relman and Brad Blower of Relman & Dane, Baltimore City turned to the
Fair Housing Act as our best weapon for fending off reverse redlining and obtaining
relief to repair the damage it has been inflicted. The shapers of that Act smartly
provided a broad capacity for standing to sue and the Supreme Court has long rec-
ognized that Cities have standing under the Act. However, it was always envisioned
that the federal government would play a leading role in enforcing it. It has not.

Like other American cities with large non-white populations and a history of ra-
cial segregation, Baltimore was particularly vulnerable to predatory lending. This
vulnerability is caused by two complimentary factors: 1) a history of denying minori-
ties access to credit; and 2) a history of racially segregated living patterns. Commu-
nities that for generations had been locked out of credit and housing opportunities,
because of redlining are rendered desperate for credit and without the knowledge
or experience required to identify loan products and lenders offering better terms.
When one’s only experience with loan applications has been no—it is common to
jump on the first yes without much critical evaluation.

The fact that these vulnerable communities are geographically concentrated and
so easily targeted by abusive lenders sets up the second condition. Unfortunately
Baltimore suffers from both of these conditions.

Our solid patterns of racial segregation were initially enforced by racially restric-
tive convenants. In 1954, within months of the Supreme Court’s Brown I decision,
forward looking Baltimore officials decided to desegregate the City’s low-income
housing units. However, well into the 1970’s and later the siting and maintenance
of racially segregated public housing continued to reinforce Baltimore’s patterns of
housing segregation. Importantly, redlining practices by federal and state govern-
ment authorities—and private entities—mortgage lenders, insurers—also created
barriers to desegregation. The Secretary of the United States Department of Hous-
ing and Urban Development admitted in 1970 that the federal government had “re-
fused to provide insurance in integrated neighborhoods, promoted the use of racially
restricted covenants,” and engaged in other methods of redlining. Data from the
1980’s, long after the institutionalized government and corporate apparatus of dis-
crimination had been formally dismantled, shows that the more African-American
residents in a Baltimore neighborhood, the fewer the mortgage loans and dollars the
neighborhood received. And while we are 64% African-American and 32% white, to-
day’s map of our neighborhoods shows that many still have very high concentrations
of one race or the other.

As the presence of these two conditions would predict, beginning in the late 1990’s
Baltimore has been targeted for predatory loans, and this fact is reflected in the
wave of foreclosures currently wracking the City. Since 2000, more than 33,000
homes have been subjected to foreclosure filings. From the first to the second quar-
ter of 2007 foreclosure activity in the City increased five-fold. Moreover, we expect
this year to be even worse than last year as an additional 4,300 ARMs adjust to
higher rates in the City, often to rates the borrowers cannot afford. Another 2,000
ARMs readjust in 2009. During the first quarter of 2008 alone 1,447 foreclosure fil-
ings were made in Baltimore City.

On January 8, 2008 Baltimore City filed suit against Wells Fargo in the federal
district court of Maryland alleging that Wells Fargo engaged in reverse redlining,
i.e. that it has targeted Baltimore’s African-American neighborhoods for bad loans.
We chose Wells Fargo because it is one of the largest mortgage lenders in Baltimore
and it has the greatest number of foreclosures in the City. Since 2004 to the
present, Wells Fargo has made over a 1,000 mortgage loans per year in Baltimore
City. No other lender made more than 1,000 mortgage loans in Baltimore during
these years. In addition, the racial disparities in lending practices for Wells Fargo
loans were among the greatest of all lenders. But there are certainly other bad ac-
tors in the City, and we hold them accountable as well.

Home Mortgage Disclosure Act (HMDA) data reveals the racial disparities in
Wells Fargo lending practices in Baltimore. As documented in the attached com-
plaint, in 2006 Wells Fargo made high-cost loans to 65% of its African-American
mortgage customers in Baltimore, but to only 15% of its white customers in Balti-
more. Wells Fargo’s refinance loans were even worse: in 2004, 2005, and 2006, a
Wells Fargo refinance loan to an African-American borrower was 2.5 times more
likely to be high cost than a refinance loan to a white borrower. In addition, Wells
Fargo’s pricing sheets require that equally credit worthy borrowers in predomi-
nantly African-American neighborhoods pay higher interest rates compared to their
counterparts in white neighborhoods, imposing thousands of dollars in extra interest
payments on African-American borrowers.
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Interestingly, research recently conducted by Chris Herbert of Abt Associates Inc.
for the Annie E. Casey Foundation confirms that race accounts for lenders’ dis-
parate lending practices in Baltimore neighborhoods and not credit scores or other
risk factors. He has analyzed HMDA, Census Bureau and credit scores from the
credit bureau Experian for selected neighborhoods in 13 cities, including Sandtown/
Winchester/East Side Revitalization Area in Baltimore. He concludes that when
one corrects for credit scores, there is a “Very High” (over 15%) racial disparity
in these Baltimore neighborhoods for refinances for 2006, and a “High/Med” (5-15%)
racial disparity for purchase loans in 2006. Wells Fargo Bank NA was the most ac-
tive lender in both categories in Baltimore. In other words, even after taking the
credit characteristics of borrowers into consideration, Wells Fargo was ranked first
among lenders in Baltimore for having the largest disparity in the prices it charged
African Americans versus whites.

As our complaint documents, Wells Fargo also has one of the highest foreclosure
rates of any lender in Baltimore and its foreclosure rates in majority African Amer-
ican neighborhood is 4 times the rate in majority white neighborhoods. Two thirds
of Wells Fargo foreclosures in Baltimore in 2005 and 2006 were in census tracts
more than 60% African American, while only 16% were in tracts that are less than
20% African American. Wells Fargo foreclosure rate for loans in African American
neighborhoods is nearly double the overall City average, while the loans in white
neighborhoods is less than half of the average.

An interesting fact about Wells Fargo loans in Baltimore is that fixed rate loans
constitute the majority of Wells Fargo’s foreclosures. With contemporary under-
writing methods lenders can reliably predict whether a borrower will be able to
repay a fixed rate loan (debt to income ratio/loan to value/FICO/work history etc)
the loan payments do not change over the life of the loan. However, even though
70% of Wells Fargo’s foreclosures in both the African-American and white neighbor-
hoods are on fixed rate mortgages, African Americans are nearly 4 times more likely
to be foreclosed upon by Wells Fargo than whites. This is compelling evidence that
Wells Fargo followed a policy of putting African Americans into loans they could not
afford.

When people are locked into mortgages that they cannot afford—they will soon
fall behind on payments and foreclosure will often result. This pattern of predatory
lending and foreclosure is ravaging our City. The TRF/Goldseker Study, “Fore-
closures in Baltimore, Maryland” found that Baltimore lost $41.9 million in tax
revenue in 2006 alone because of foreclosures. Lost property values across Balti-
more in 2004 and 2005 total $17.8 billion.

Baltimore incurs increased code enforcement, police and fire costs when buildings
remain vacant. And the dollars and effort spent to nurture neighborhoods and to
spark and maintain the urban renaissance the City had been undergoing, are being
washed down the drain, as up and coming neighborhoods are stalled and even re-
versed in their economic progress.

The City seeks compensatory and punitive damages from Wells Fargo in order to
mend the damage that company’s predatory lending has inflicted and to deter such
conduct in the future. We would welcome federal law enforcement partnership in
ensuring that such racially discriminatory practices do not occur in the future.

Mr. NADLER. Thank you.

There are, as some people may have noted, five votes on the floor
pending. One vote has 5 minutes left; the others are 5-minute
votes. So the Committee will stand in recess pending the end of the
votes.

I ask the Members to come back as soon as the last vote is com-
pleted. We will reconvene after the last vote. My estimate, but it
is only that, is about 12:15. It could be a little earlier, a bit later.

So the Committee will stand in recess. We ask the indulgence of
the witnesses. The Committee will stand in recess until after the
votes on the floor.

[Recess.]

Mr. CONYERS. [Presiding.] Mr. Liebowitz, are you prepared to
give your statement? We have been waiting anxiously for you to
begin whenever you choose.
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TESTIMONY OF STAN LIEBOWITZ, ASHBEL SMITH PROFESSOR
OF MANAGERIAL ECONOMICS, UNIVERSITY OF TEXAS AT
DALLAS

Mr. LiEBowITZ. Thank you.

As we all know, the major economic news for the last year has
been the disarray in the mortgage market. Now, the question is,
how did we get here?

And it is not like there is necessarily one single answer. But one
key component is that the Government in the 1990’s began to base
its housing policy on several flawed claims. I believe these claims
poisoned the working of the mortgage market, and now the econ-
omy is suffering.

The poison began with the claim that minorities were being de-
nied mortgages because of racial discrimination. Now, I am sure,
as most of the people in this room know, every year after HMDA
data were made available, newspapers have run stories reporting
on the discrepancies in denial rates between minorities and Whites.

The charges against the mortgage lenders were made based on
the difference in denial rates, which were undeniable. There were
clearly large differences. But the individuals making the claim, in
the newspapers certainly and I think their political backers, I think
it is fair to say they were hell-bent on finding discrimination,
whether it was there or not.

Now, it was obvious to a more sophisticated audience that the
HMDA data were inadequate for testing whether discrimination
was actually going on. To solve that problem, an expanded data set
was created by the Boston Fed to allow a more complete analysis
of the question. The researchers at the Boston Fed performed a
study using this data, and they concluded that 40 percent of the
higher minority mortgage rejection rate was due to discrimination.

Unfortunately, this data set was created with insufficient care.
The data had apparently never been examined for transcription er-
rors. When my coauthor and I actually looked at the numbers con-
tained in the data set, it was clear that the numbers were, in many
cases, outrageously unreliable. The data set could not provide a
basis for a claim that mortgage lenders in Boston discriminated
against minorities.

Full details are available in my 1998 article, published in the ec-
onomics journal Economic Inquiry, which is attached somewhere to
your sheet.

Nevertheless, Government officials and regulatory agencies
showed no interest in getting to the truth of the matter. In a rush
to judgment and before any outside analysis of the Boston Fed
study could even take place, the study was described as definitive
and conclusive in various quarters. In other words, it appeared that
the fix was in.

The Boston Fed study was just a fig leaf for continuing attacks
on the mortgage industry. Under the guise of ensuring greater mi-
nority participation in the housing markets, traditional lending
standards were attacked as a form of discrimination.

It was claimed that mortgage applicants could handle larger obli-
gation ratios than those imposed by traditional standards. It was
claimed that mortgage applicants could make their monthly pay-
ments without having been consistently at a job. It was claimed
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that mortgage applicants didn’t need to be able to come up with a
downpayment. It was suggested that mortgage applicants should
be deemed credit-worthy if they watched some sort of educational
video about the mortgage process.

This was all nonsense. The old obligation ratios and standards
served a purpose. The purpose is to make sure that the people
lending the money got their money back and the people borrowing
the money would stay in their houses.

When you build the housing market on false claims, it follows
you are asking for trouble. The unusually high current defaults
would not be occurring in such large numbers if substantial
downpayments had been made on the homes that are out there
now. We can thank relaxed lending standards for that. The recent
price bubble was unlikely to have occurred with such a vengeance
if the relaxed lending standards were not in place. It is much easi-
er to speculate on house prices if no money needs to be put down
and if income does not need to be verified. Nor is it likely that the
secondary market would have purchased so many bad loans with-
out those claims.

The oft-repeated praise of relaxed lending standards provided
justification to investors for the belief that secondary market loans
were a AAA. If you examine sales pitches that were being made for
mortgages in the secondary market, you will see those claims being
echoed.

Although there are many other contributing factors, I think the
proliferation of relaxed lending standards is at the center. And if
we do not learn from the past, we deserve the future.

Thank you.

[The prepared statement of Mr. Liebowitz follows:]
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PREPARED STATEMENT OF STAN LIEBOWITZ

Statement of Stan Licbowitz before the House Subcommittee on the
Constitution, Civil Rights, and Civil Liberties Hearing on Enforcement of
the Fair Housing Act of 1968, June 12, 2008

The major economic news for the last years has been the disarray in the
mortgage market. The malaise in the mortgage market has been
threatening to drag the rest of the economy down with it.

How did we get here? One key component is that the government in the
1990s began to base its housing policy on a false claim, or lie. The
government repeated this claim over and over again. Eventually this lie
began to poison the mortgage market, and now the entire economy is at
risk.

The poison began with the claim that minorities were being denied
mortgages because of racial discrimination. This claim was originally
trumpeted in newspapers and television based on HMDA data even though
it should have been obvious to those making the charges that the HMDA
data were insufficient to examine the issue of discrimination. Every year
when the HMDA came out charges of discrimination were made by the
legions of individuals hell-bent on finding discrimination, whether it was
there or not.

Because it was obvious to a more sophisticated audience that the HMDA
data were inadequate to test for discrimination, an expanded HMDA data
set was created by the Boston Fed to allow a more complete analysis of
the question. The researchers at the Boston Fed performed a study and
claimed that one forth of the higher minority mortgage rejection rate was
due to discrimination.

Unfortunately, this data set was created with insufficient care. The data
had apparently never been examined for transcription errors by its creators
at the Boston Fed. When my coauthor and I actually looked at the numbers
in the data set it was clear that the data were outrageously unreliable.
There was no basis for a claim that minorities were discriminated against
by mortgage lenders. Full details are available in my article published in
the 1998 issue of the economics journal “Economic Inquiry.”1

Nevertheless, government officials and regulatory agencies showed no
interest in getting to the truth of the matter. In a rush to judgment and
before any outside analysis of the Boston Fed study could even take place,
the Boston Fed study was claimed to be definitive and conclusive. In other
words, the fix was in. The Boston Fed study was just a fig leaf that could
be used to continue attacking the mortgage industry as being racist.

! Available at http;//www.utdallas edu/~liebowit/morteage/mortgages.pdf
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This “finding’ of discrimination was then used to argue for weaker lending
standards, in the guise of ensuring greater minority participation in the
mortgage lending process. Traditional lending standards were attacked as
a form of discrimination by regulators and housing advocates. It was
claimed that mortgage applicants could handle larger obligation ratios than
those imposed by traditional standards; that mortgage applicants could
make their monthly payments without having been consistently at a job;
that mortgage applicants didn’t need to be able to show that they could
come up with a downpayment—a gift, say from a phony charity set up by
the seller of the home, would do just fine. It was suggested that mortgage
applicants should be deemed credit-worthy if the applicants watched some
sort of educational video about the housing market and the mortgage
process. This was all nonsense, one lie compounding another.

The claim that lending standards could be “relaxed” without increasing the
number of defaults was false. When you build a housing market on such
false claims, you are asking for trouble.

The recent unusually high defaults are due to an unusually steep decline in
home prices. But there would not have had such a large number of defaults
if substantial downpayments had been made on the homes. We can than
relaxed lending standards for that. :

T even doubt that the recent major price bubble in housing would have
occurred if relaxed lending standards were not in place. It is much easier
to speculate on house prices if no money needs to be put down and if
income does not need to be verified.

Nor would the secondary market have been as likely to step in and fund
mortgages backed by relaxed secondary standards if they hadn’t have
heard all the claims about the safety of relaxed lending standards coming
from various government agencies. If you examine sales pitches that were
being made for the sale of these mortgages in the secondary market, you
will find them repeating the government claims about how relaxed lending
standards do not lead to greater defaults.

Although there are many other contributing factors, I think we can
probably lay the core of the morigage debacle at the proliferation of
relaxed lending standards, which have been and continue to be supported
by many of the people likely to be in this room.”

2 See Fannie Is Poised to Scrap Policy Over Down Payments By JAMES R. HAGERTY,
Wall Street Journal May 16, 2008; Page A3 which reports that affordable housing
advocates are among the supporters of attempts to keep Fannie Mae from slightly
tightening its lending standards.
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THE REAL SCANDAL
HOW FEDS INVITED THE MORTGAGE MESS

By STAN LIEBOWITZ

February 5, 2008 -- PERHAPS the greatest scandal of the mort gage crisis is thatitis a
direct result of an intentional loosening of underwriting standards - done in the name of
ending discrimination, despite warnings that it could lead to wide-scale defaults.

At the crisis' core are loans that were made with virtually nonexistent underwriting
standards - no verification of income or assets; little consideration of the applicant's
ability to make payments; no down payment.

Most people instinctively understand that such loans are likely to be unsound. But how
did the heavily-regulated banking industry end up able to engage in such foolishness?

From the current hand-wringing, you'd think that the banks came up with the idea of
looser underwriting standards on their own, with regulators just asleep on the job. In fact,
it was the regulators who relaxed these standards - at the behest of community groups
and "progressive" political forces.

In the 1980s, groups such as the activists at ACORN began pushing charges of
"redlining” - claims that banks diseriminated against minorities in mortgage lending. In
1989, sympathetic members of Congress got the Home Mortgage Disclosure Act
amended to force banks to collect racial data on mortgage applicants; this allowed
various studies to be ginned up that seemed to validate the original accusation,

In fact, minority mortgage applications were rejected more frequently than other
applications - but the overwhelming reason wasn't racial discrimination, but simply that
minorities tend to have weaker finances.

Yet a "landmark” 1992 study from the Boston Fed concluded that mortgage-lending
discrimination was systemic.

That study was tremendously flawed - a colleague and I later showed that the data it had
used contained thousands of egregious typos, such as loans with negative interest rates.
Our study found no evidence of discrimination.
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Yet the political agenda triumphed - with the president of the Boston Fed saying no new
studies were needed, and the US comptroller of the currency seconding the motion.

No sooner had the ink dried on its discrimination study than the Boston Fed, clearly
speaking for the entire Fed, produced a manual for mortgage lenders stating that:
“discrimination may be observed when a lender's underwriting policies contain arbitrary
or outdated criteria that effectively disqualify many urban or lower-income minority
applicants.”

Some of these "outdated" criteria included the size of the mortgage payment relative to
income, credit history, savings history and income verification. Instead, the Boston Fed
ruled that participation in a credit-counseling program should be taken as evidence of an
applicant’s ability to manage debt.

Sound crazy? You bet. Those "outdated" standards existed to limit defaults. But bank
regulators required the loosened underwriting standards, with approval by politicians and
the chattering class. A 1995 strengthening of the Community Reinvestment Act required
banks to find ways to provide mortgages to their poorer communities. It also let
community activists intervene at yearly bank reviews, shaking the banks down for large
pots of money.

Banks that got poor reviews were punished; some saw their merger plans frustrated,
others faced direct legal challenges by the Justice Department.

Flexible lending programs expanded even though they had higher default rates than loans
with traditional standards. On the Web, you can still find CRA loans available via
ACORN with "100 percent financing . . . no credit scores . . . undocumented income . . .
even if you don't report it on your tax returns." Credit counseling is required, of course.

Ironically, an enthusiastic Fannie Mae Foundation report singled out one paragon of
nondiscriminatory lending, which worked with community activists and followed "the
most flexible underwriting criteria permitted.” That lender's $1 billion commitment to
low-income loans in 1992 had grown to $80 billion by 1999 and $600 billion by early
2003!

Who was that virtuous lender? Why - Countrywide, the nation's largest mortgage lender,
recently in the headlines as it hurtled toward bankruptcy.

In an carlier newspaper story extolling the virtues of relaxed underwriting standards,
Countrywide's chief executive bragged that, to approve minority applications that would
otherwise be tejected "lenders have had to stretch the rules a bit." He's not bragging now.

For years, tising house prices hid the default problems since quick refinances were
possible. But now that house prices have stopped rising, we can clearly see the damage
caused by relaxed lending standards.
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This damage was quite predictable: "After the warm and fuzzy glow of 'flexible
underwriting standards' has worn off, we may discover that they are nothing more than
standards that lead to bad loans . . . these policies will have done a disservice to their
putative beneficiaries if . . . they are dispossessed from their homes." I wrote that, with
Ted Day, in a 1998 academic article.

Sadly, we were spitting into the wind.
These days, everyone claims to favor strong lending standards. What about all those self-
righteous newspapers, politicians and regulators who were intent on loosening lending

standards?

As you might expect, they are now self-righteously blaming those, such as Countrywide,
who did what they were told.

Stan Liebowitz is the Ashbel Smith professor of Economics in the Business School at the
University of Texas at Dallas.

NEW YORK POST is a registered trademark of NYP Holdings, Inc. NYPOST.COM,
NYPOSTONLINE.COM, and NEWYORKPOST.COM are trademarks of NYP
Holdings, Inc.

Copyright 2008 NYP Holdings, Inc. All rights reserved.
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Mr. CoNYERS. Thank you, Mr. Liebowitz.
Good afternoon, Ms. Wiggins.

TESTIMONY OF AUDREY J. WIGGINS, DIRECTOR, FAIR HOUS-
ING AND ENVIRONMENTAL JUSTICE PROJECT, LAWYERS’
COMMITTEE FOR CIVIL RIGHTS UNDER LAW

Ms. WIGGINS. Thank you, Mr. Chairman. Are you ready for me
to begin now? Thank you.

I am Audrey Wiggins. I am the director of Fair Housing and En-
vironmental Justice at the Lawyers’ Committee for Civil Rights
Under Law. Thanks to you, Chairperson Conyers and all the other
Members of the Subcommittee, for having this important hearing
on the enforcement of the Fair Housing Act at this point in history
and inviting the Lawyers’ Committee to participate.

I am honored to provide testimony as an advocate for those brave
enough to challenge discriminatory practices that the Department
of Justice and HUD have left unchecked.

The law correctly empowers individuals to bring fair housing
cases, but neither the intent nor the spirit of the law requires that
individuals act alone. Both DOJ and HUD have unique authority,
resources and obligations to enforce the Fair Housing Act, yet com-
munities have emerged as the private attorneys general in the en-
forcement of the Fair Housing Act.

I think all of us on both the panels have expressed the belief that
housing choice should be free from discrimination and that no one
should be denied shelter because of their race. Yet why are we at
odds?

Those reasons that I believe are described more in depth in my
written testimony. I wanted to briefly talk about two cases of the
Lawyers’ Committee.

One occurred right after Hurricane Katrina. With the backdrop
of the human crisis of people trapped on the roof of their homes
and jammed in municipal arenas, St. Bernard Parish in Louisiana,
which borders Orleans Parish, issued an ordinance that prevented
single-family homeowners from renting to anyone, with one excep-
tion: a blood relative.

According to the 2000 census, the parish population was roughly
90 percent White, and 93 percent of all those single-family home-
owners who could only rent to their relatives were also White.
T}ius, the ordinance has a disparate impact on potential renters of
color.

Although HUD did investigate some complaints, neither HUD
nor DOJ took any enforcement action against this blatantly dis-
criminatory blood-only ordinance. Instead, in cooperation with the
Greater New Orleans Fair Housing Action Center and the law firm
of Relman & Dane, it was the Lawyers’ Committee who filed a Fed-
eral complaint against St. Bernard Parish.

You have already heard statistics about FHEO’s office. In 2004
and 2005, the General Accounting Office issued reports analyzing
the intake and investigation practices of FHEO. At that time, the
GiﬁxO found that 39 percent of HUD matters were over 100 days
old.

Our client, James Perry, who is the executive director of the
Greater New Orleans Fair Housing Action Center, soon after Hur-
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ricane Katrina saw some Internet ads from individuals who wanted
to house certain people to help those that were displaced. Some of
the ads he saw stated, “Not racist, but white only;” “Two bedrooms,
private bath, use of whole home for a white family up to five;” and,
“We would prefer a middle-class white family.”

As those ads were printed in a newspaper, they would no doubt
be found as violations of the Fair Housing Act. And, with our as-
sistance, Mr. Perry filed several complaints with HUD’s FHEO of-
fice in December of 2005. To date, more than 2 years after his fil-
ing of these complaints, they are still pending with the FHEO of-
fice.

To wrap up, either those of us in the fair housing community are
right and the Federal Government should apply its authority and
full resources to ensure the breadth of the Fair Housing Act is pro-
tected and enforced in all aspects, or those from the Federal Gov-
ernment are right and there is no problem with the narrowing of
the scope of the Fair Housing Act and the selective enforcement of
its provisions. Because the Lawyers’ Committee and other advo-
cates in the fair housing community will bring the cases. So the an-
swer is, we cannot both be right.

We urge Members of Congress, and this subcommittee in par-
ticular, to use the full force of your authority and influence to make
sure that all who are protected under the Fair Housing Act are
served by their Government.

We beseech you to require that the staff of the Department of
Justice and HUD in this Administration and the next will fulfill
their obligations under the act to investigate and litigate cases
challenging race discrimination, especially cases that challenge sys-
temic discrimination and pattern-and-practice and impact cases.

Thank you.

[The prepared statement of Ms. Wiggins follows:]
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impact cases based on race, failures in the complaint process of HUD’s Office of Fair
Housing and Equal Opportunity (“FHEO™). and a cut in funding to private and local
government fair housing agencies, have burdened communities to act as principal
enforcers of the Fair Housing Act. Although the law correctly empowers individuals to
bring fair housing cases, the intent of the law does not require that individuals act alone.
Indeed, DOJ and HUD have unique authority and resources to enforce the Fair Housing
Act, particularly in investigating and litigating systemic, pattern and practice, as well as
disparate impact cases. It is imperative that DOJ and HUD, in fulfilling their obligations
under the FHA, apply their resources to challenge the systemic, widespread practices that
contribute to housing discrimination.

The Lawyers” Committee, and its sister organizations in the fair housing
community, now bridge the gap left by these government agencies. The docket of the
Lawyers” Committee’s Fair Housing project reflects the type of impact litigation that
DOJ should join us in continuing to champion.

I am honored to provide this testimony as an advocate for those brave enough to
challenge the discriminatory practices, particularly those committed by municipalities,
which DOJ and HUD have left unchecked. My remarks today will primarily use
Lawyers’ Committee’s litigation lens through which to illustrate how communities have
emerged as private attorneys general in the enforcement of the Fair Housing Act. By
sharing the experiences of our clients with you, I hope to call DOJ and HUD to action. I
believe that these agencies can and should recommit resources to again focus on
violations of the FHA that have a systemic and disparate impact on people of color and
other protected classes under this law.

T am confident that members of this Subcommittee are already familiar with the
statistics of the nature, number, and type of cases filed by the Housing Section of DOJ as
well as the number of complaints received by FHEO. This testimony will focus on DOJ
and HUD’s missed opportunities to engage in disparate impact litigation based on race,
findings by GAO on the effectiveness and timeliness of the FHEO complaint process, and
how the lack of Fair Housing Initiatives Program (“FHIP) and Fair Housing Assistance
Program (“FHAP”) funding place private fair housing agencies as well as state and local
housing agencies in jeopardy.

II. Deemphasis of Race-Based FHA Violations by DOJ and HUD

The FHA empowers DOJ to bring lawsuits where there is a “pattern or practice”
of discrimination as well as cases involving acts of discrimination that raise “an issue of
general public importance.”' In addition, under the 1988 Amendments to the FHA, DOJ
must commence a civil action in a United States district court within 30 days of HUD
issuing a charge of discrimination on behalf of individual victims of discrimination if the
aggrieved person elects to have the claims heard in federal court, rather than in an

"42 U.S.C. § 3614.
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administrative proceeding. > The 1988 Amendments also require HUD to refer all
complaints alleging “the legality of any State or local zoning or other land use law or
ordinance” to DOJ for appropriate action.’

DOI is tasked to be the chief prosecutor against violators of the FHA. The
agency’s mandate to enforce both the letter and the spirit of housing laws is clear.
Throughout this Administration, however, DOJ has placed a greater emphasis in
disability-based housing discrimination cases and reduced FHA cases alleging
discrimination against other protected classes under the FHA. Although combating
housing discrimination based on disability is critical, DOJ should seek a more
comprehensive and balanced approach to fair housing enforcement. In addition, DOJ’s
approach must not only focus on matters which arise out of acts of intentional
discrimination, but also on those policies and practices which may be facially neutral, but
have a disparate impact on the classes of people the FHA seeks to protect.

Tn 2003, DOJ announced at a HUD HUB Director’s meeting that it will no longer
pursue disparate impact cases involving housing discrimination.” In looking at the
number and types of cases filed by DOIJ in the past five years, it appears that the agency
has kept its promise. Indeed, the Justice Department has filed fewer cases over the past
five years than it filed during the period from 1999 to 2002. The DOJ filed 35 race-based
pattern or practice cases between 1999 and 2002, but only filed 24 such cases between
2003 and 2007.° Similarly, while the Department filed 24 pattern or practice cases
between 1999 and 2002 based on its testing program, it only filed 11 such cases between
2003 and 2007.° The reduction in enforcement is mirrored at HUD where the number of
fair housing complaints has declined dramatically, falling from a peak of more than 6,500
cases in 1995 to less than 2,500 in 2007

The above numbers are alarming particularly in light of DOJ’s well-publicized
implementation of its “Operation Home Sweet Home” initiative in 2006. Per DOI’s
website, Operation Home Sweet Home would target testing efforts in areas recovering
from the effects of Hurricane Katrina and in areas where the disaster’s victims have been
relocated.®. According to a press release issued in April 2008, DOJ “conducted more than
500 pa%red tests, 20 percent more than the number conducted in any other year since [...]
1991.”

*42US.C. §3612.

42 U.S.C. § 3610(2)(.2)03612

* National Fair Housing Alliance, Dr. King’s Dream Deniced;: Forty Years of Failed Federal Enforcement:
58 (Apr. 2008 Fair Housing 'L'rends) (“NFHA Report (2008) (hereinafter “NFHA 2008 Fair Housing
Irends Report”), p. 58" NFILA’s report p.58.).

“Td. at 57.

S NT'HA 2008 Tair Housing Trends Report Td. at 57.

"NTHA 2008 Tair Housing Trends Report Id. at 51.

$DOI’s Fact Sheet on the Operation TTome Sweet ITome initiative is available at

http://www.usdoj. gov/opa/pr/2006/Tebruary/06_opa_079.html

® DOJ, Department of Justice Celebrates 40th Anniversary of the Fair Housing Act (Apr. 17, 2008),
available online at <piip/www.Lisdol.gov/opa/pr/2008/April/08 crt 314 himi>,
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As DOIJ reduced the number of race-based disparate impact cases it filed, the
number of these types of suits increased on the docket of the Lawyers” Committee.
Although DOIJ should be the primary enforcer of discrimination by municipalities, in the
cases I will now describe, neither DOJ nor HUD used its authority or resources to
challenge the violations of the FHA discussed below.

Many of us still carry the visions of people trapped on the roofs of their homes
and jammed in municipal arenas, as landmarks crumbled, and thousands of homes and
the families were devastated after Hurricanes Katrina and Rita hit Louisiana, Mississippi
and Alabama. It was with this backdrop of human crisis not seen by our country in over
a century that a Louisiana Parish issued an ordinance which prevented single-family
homeowners from renting to anyone with one exception -- a blood relative. The parish 1
described is St. Bernard, which borders Orleans and other Louisiana parishes that were
pummeled by Katrina and Rita. Its population is roughly 90 % white. In essence, this
“blood only” ordinance effectively limited rentals to whites only, since whites own
virtually all single-family homes in the parish. (93 % white according to 2000 census
data).Thus the ordinance had a disparate impact on potential renters of color. Although
HUD investigated complaints concerning this ordinance, did DOJ challenge this
ordinance under its authority to combat acts of discrimination which raise “an issue of
general importance? NO. Unfortunately, neither HUD nor DOJ ever took any
enforcement action with respect to this blatantly discriminatory ordinance. Based upon
the investigation conducted by the Greater New Orleans Fair Housing Action Center, led
by James Perry, the Lawyers” Committee filed a federal court complaint against St.
Bernard’s Parish. '

DOIJ has the primary authority to challenge exclusionary zoning ordinances. In
addition to the St. Bernard Parish case, the Lawyers’ Committee bridges the gaps left by
the lack of vigorous enforcement in this area by DOJ, by bringing several cases
challenging discriminatory zoning. The Lawyers’ Committee filed cases against the
governments of Garden City and Huntington on Long Tsland, New York. The Garden
City case'' challenges the city’s rezoning of a large parcel of County-owned real estate to
prevent the development of affordable multi-family housing disproportionately needed by
African-American families in Nassau County. Garden City’s rezoning perpetuates
segregation in the County and continues the exclusion of virtually all minorities from
Garden City by preventing the development of affordable housing which would provide
integrated housing opportunities for African Americans.

At issue in the Huntington case'” is the rezoning of the largest parcel of residential
real estate remaining for development in Huntington. The Town’s proposed plan would
create a new zoning category to develop an upscale residential community designed

' Greater New Orleans Fair Housing Center v. St. Bernard Parish (CV No. 06-7185T.D. T.A). A consent
decree permanently enjoining an ordinance requiring that rentals only be made to blood relatives, or the
“blood-only” ordinance, and requiring reporling by St. Bernard Parish concerning decisions on special use
Plermils for home rentals was enlered in resolulion of this case,

ACORN, et al. v. Nassau County, et al (05-2301 L.D.N.Y)
12 Fuir Housing in Huntington Committee v. Town of Huntington, (CV 02-2787 E.D.N.Y).
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primarily for senior citizens. Approval of this plan will maintain the segregated housing
patterns in the Town by concentrating low- and moderate-income housing in the racially
impacted areas of the Town.

Although both HUD and DOIJ have for years noted that the Town of Huntington
lacked affordable multifamily housing, which may be in violation of federal laws, neither
agency filed a complaint against the Town. For example:

¢ Since at least 1997, HUD has expressed concerns regarding the Town’s
compliance with fair housing and civil rights laws. Specifically, in 1997,
HUD found that the Town still had not addressed the “problem of the lack
of multifamily housing for low and moderate income persons outside of
the racially-impacted urban renewal area . . .” In fact, HUD found that the
Town did not appear to affirmatively further fair housing as indicated by
its signed certification for Community Development Block Grant funds."

e In 1998, HUD noted those same problems and directed the Town to
address them. Specifically, HUD noted the Town’s failure “to facilitate the
construction of Matinecock Court, beyond carrying out the rezoning
mandated by the Federal Court, or to support an 84 unit mixed-income
project proposed by the Huntington Housing Authority, which could
expand rental housing opportunities.”14

¢ HUD’s review of the Town’s 1999 Action Plan prompted it to refer the
matter to the United States Department of Justice “based upon information
reflecting a possible pattern or practice of racial discrimination in violation
of the Fair Housing Act.”"*

The *“‘concerns” noted by DOJ and HUD should have turned into action. When the
federal government fails to act, the burden falls on the shoulders of the communities that
have been adversely impacted by those acts.

The failure to act in either the Garden City or Huntington situations reflect DOI’s
restriction of its caseload only to suits where there is evidence of intentional
discrimination and leaves policies with large discriminatory impacts, like Garden City
and Huntington unchecked. Systemic exclusionary zoning cases, for example, frequently
continue and exacerbate widespread residential segregation patterns that the FHA was
designed to combat and often can be attacked only through a disparate impact theory of
liability. DOT’s refusal to pursue such claims leaves a major gap in efforts to challenge
zoning decisions which perpetuate residential segregation.

' HUD Tair Housing and Tiqual Opportunity Monitoring Review of the Town of Huntington, New York at
{m 20 (November 26, 1997)

* Letter from Joseph A. I’ Agosta (HUD) (o Irank P. Petrone (Huntington Town Supervisor) regarding the
Town’s 1998 Consolidaled Plan (August 7, 1998).

S Leuer from J oseph A. D’Agosta (HUD) (o I'rank P. Petrone (Huntington Town Supervisor) regarding (the
Town’s 1999 Consolidaled Plan (August 5, 1999).
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HUD has demonstrated its lack of focus on allegations of racial discrimination
under the FHA, and the agency has also failed to enforce nondiscrimination provisions in
its programs which impact the availability of housing units to persons of color.
Complainants for whom HUD has issued a charge of discrimination may elect an
administrative proceeding, and have their cases heard by an Administrative Law Judge
(“ALT”).'® A development that reflects the federal government’s de-emphasis on race-
based fair housing cases is the absence of an ALJ to hear discrimination matters at HUD.
In February 2008, HUD informed NFHA staff that it has NO ALJs to hear fair housing
cases, so ALJs at other agencies must hear these matters.'”

The Town of Smithtown, New York has a Section 8 program with enough
applicants to require a waiting list. The Lawyers” Committee challenge to the Town’s
use of a residency preference exemplifies HUD’s failure to enforce its nondiscrimination
regulations." For example, HUD regulation 24 C.F.R. § 982.207(b) requires that public
housing authorities (PHAs) certify in their annual plans that their policies governing the
eligibility, selection, admissions, and preferences for Section 8 vouchers will be carried
out in conformity with civil rights laws such as the Fair Housing Act and Title VT of the
Civil Rights Act of 1964, However, HUD has not taken action against the numerous
PHASs whose use of residency preferences in their waitlist selection policies discriminate
against minorities. In the Vargas case, it is alleged that Smithtown’s residency
preference is applied n a manner that intentionally prevents anyone who does not live or
work in Smithtown from receiving a Section 8 housing voucher through Smithtown’s
Section 8 program, until every person on the waitlist who lives or works in Smithtown
has received a voucher. Since Smithtown is more than 93% white, the result of
Smithtown’s residency preference is that Section 8 housing vouchers are effectively
unavailable to minorities. It is incumbent upon HUD to enforce its nondiscrimination
regulations and to ensure that HUD money is not provided to PHAs that promote
segregation and exclude minorities from receiving federal government benefits.

Like the Section 8 program, HUD has also exhibited a lack of enforcement of the
nondiscrimination provision of its CDBG program regulations. HUD should ensure that
PHAS receiving federal CDBG dollars fulfill their obligations to affirmatively further fair
housing with those funds. A lack of vigilance has required nongovernmental entities like
the Lawyers” Committee and other nonprofit or public interest firms to act as private
attorneys generals. A recent example of this phenomenon is the lawsuit brought by
Relman and Dane, a civil rights boutique firm, against Westchester County, New York,
challenging the County’s practice of certifying compliance with fair housing laws
without conducting any analysis of impediments to fair housing based on race. Relman
was forced to bring a qui tam action on behalf of the United States for the County’s false
certifications to the federal government.

42 U.8.C. § 3612.
' NIHA 2008 Tair Housing Trends Report ,, p.54
s Vargas et al. v. Town of Smithtown. (CV 07 5202 ED.N.Y. Dec. 13, 2007).
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Worse than HUD's lackluster enforcement of its certification requirements is its
waiver of certain certification requirements following the destruction of Hurricane
Katrina. One such egregious incident is HUD’s approval of the Mississippi Development
Authority’s (MDA) proposed Port of Gulfport Restoration Program (Port proposal) that
would divert $600 million dollars of the CDBG money previously allocated to housing
assistance to restoration of the Port. The Port proposal is the most recent and most
troubling example of several requests from MDA to HUD to waive the CDBG program’s
requiremnent that funds benefit low- and moderate-income persons seeking to recover
from Hurricane Katrina. The Lawyers’ Committee, in conjunction with its affiliate, the
Mississippi Center for Justice, has filed comments in opposition to waivers sought from
this requirement and to the diversion of CDBG funds desperately needed for provision of
affordable rental housing that allowed revitalization of the port. Oddly, former HUD
secretary Alphonso Jackson testified in a Congressional hearing on March 11, 2008, that
he felt that he had no choice but to approve the waiver. He went on to state that if he had
a choice he would not have approved the waiver. Surely the Housing and Community
Development Act of 1974 does not require HUD to be a rubber stamp to states who want
to use its dollars for something other than the development of fair housing units.

Under the special appropriation after Hurricanes Katrina and Rita, “the aggregate
use of CDBG disaster recovery funds shall principally benefit low- and moderate-income
families in a manner that ensures that at least 50 percent of the amount is expended for
activities that benefit such persons.”™ The 50% requirement can only be waived if there
is a “finding of compelling need.”™ HUD has already approved several requests by
Mississippi to waive this requirement, claiming three prior waivers in other
redevelopment plans based on State commitments that the needs of the low- and
moderate-income population would be addressed in the future, and assertions that, when
all the CDBG-funded programs have been offered, low- and moderate-income
participation will have been significant. Indeed each HUD waiver includes almost
identical language about these commitments. Yet, as each waiver was granted,
Mississippi strayed further from its promise and from the primary purpose of the CDBG
grant program. Now, after all these proposals have been submitted, 80% of the
Mississippi CDBG allocation has been granted waivers from the S0% requirement.

In the Port proposal, the State strays even further from the primary purpose of the
CDBG appropriation by seeking approval of the diversion of funds allocated to housing
recovery to a non-housing project that will do nothing to address the housing crisis. and
little to benefit low- and moderate-income persons.”!

Under the Housing and Community Development Act of 1974, that recipients of
Community Development Block Grants must prepare an Analysis of Impediments (AT) to

71 Ted. Reg. 7666, 7671 at 1 20¢) (2).

¥ pub. L. No. 109-148, 119 Stat. 2780 (Dec. 31, 2005).

21 Only about 11% of the Port’s employees are low or moderate income persons. Mississippi claims hat it
will be able (o hire new employees who will be 50% low and moderate income but does not explain how
they will do (his.
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Fair Housing within their respective jurisdictions. However, estimates indicate that fewer
than 10% of the CDBG entitlement jurisdictions have programs to address fair housing
concerns. In addition, many jurisdictions fail to update their Als when conditions in their
communities change, to initially submit adequate Als, or to address the issues that their
Als highlight. This gross lack of compliance with the Housing and Community
Development Act’s statutory requirement continues to exist because thirty-four years
after its passage, HUD has yet to promulgate regulations to enforce compliance with this
provision of the law.”

I Inadequacies of FHEOQ’s Complaint Process

In 2004 and 2005, the General Accounting Office issued reports analyzing the
intake and investigation practices of HUD’s FHEQ office.”* These reports were prompted
by continued concerns about the timeliness and effectiveness of HUD’s enforcement
process, particularly in the 100-day investigation window mandated by the FHA.
Analyzing data from 1996 to 2003, the GAO found that 39% of HUD’s open
investigations were over 100 days old.** HUD has taken an average of over 470 days to
close cases.”

FHEO uses an automated tracking system to record contacts dealing with fair
housing inquiries or intakes. FHEQ analysts are supposed to interview each complainant
to obtain any additional information necessary to perfect the claim and then determine if
the office has jurisdiction over the complaint.

In its 2004 report, of the six recommendations GAO made to improve the
management and oversight of the fair housing enforcement process.”® GAO made
only one primary request for inclusion in HUD’s five-year Departmental
Workforce Plan. Specifically, GAO recommended that in creating the plan
“HUD fully consider a wide range of strategies to make certain that FHEO
obtains and maximizes the necessary skills and competencies needed to achieve
its current and emerging mission and strategic goals with the resources it can
reasonably expect to be available.”™’

In its 2005 report, GAO again made several recommendations. Specifically,
GAO recommended that “the HUD Secretary direct the Assistant Secretary of FHEO

* NIHA 2008 Fair Housing Trends Report, Id. at 36.

#U.S. Gov’L. Accountability Office, Publ’n No. GAO-04-463, Opporlunities 1o Improve HUD’s Oversight
and Management of the Enforcement Process (April 2004), available at hilp:/fwww.gao.gov/cgi-
bin/getrpt?GAO-04-463 (“GAO Report 17); U.S. Gov’t. Accountability Office, Publ'n No. GAO-06-79,
HUD Needs Belter Assurance ‘That Intake and Investigative Processes Are Consistently ‘Thorough (October
2005). available at http://www.ga0.gov/cgi-bin/getrpl 7GAO-06-79  hereinafter “GAO (Report 27)..

> GAO Report 1, supra, note 23 at 1.

% Residential Segregation and Housing Discrimination in the United States, Violations of the International
Convention on the Tilimination of All Torms of Racial Discrimination; A Response to the 2007 Periodic
Report of the Uniled States of America, Report (o the Commiltee on the Clintination of Racial
Discrimination (2008) (“Report to CERD”) p., 20.

** GAO Report L, supra, note 23 at 57.

" GAO Report 1, supra, note 23 at 58.
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to...[establish] documentation standards and appropriate controls to ensure that required
notifications...are made and received, and that the 100-day letters are sent before an
investigation has reached 100 days,” and “[work] with FHAP agencies and others to
develop best practices for offering conciliation throughout the complaint process,
including at its outset...[and ensure] that investigators comply with requirements to
document conciliation attempts, and complainants® or respondents’ declination of
conciliation assistance.”*® Even with these recommendations, problems with the FHEO
complaint process are ongoing.

To illustrate this point. I want to share the story of one of our clients who filed a
complaint with HUD shortly after Hurricanes Katrina and Rita. James Perry, executive
director of Greater New Orleans Fair Housing Action Coalition, found what he believed
to be discriminatory advertising of housing on an internet site where individuals offered
space to people displaced by the hurricanes. The ads he saw agreed to house only certain
people. For instance: ‘“not racist but white only.” **2 bedrooms, pvt bath, use of whole
home, for white family of up to 5 and “[w]e would prefer a middle class white family.”

If those words were printed in a newspaper, they would be a clear violation of
Section 804(c) of the Fair Housing Act which prohibits notices, statements or advertising
with respect to the sale or rental of housing “which indicates any preference, limitation or
discrimination based on race. color, religion. sex, handicap, familial status, or national
origin. .. .™ Mr. Perry, with the assistance of the Lawyers” Committee, filed several
complaints with HUD about these ads in December, 2005. To date, more than two years
later, Mr. Perry’s complaint is still pending with FHEO.

IV.  Lack of Funding Equals Lack of Enforcement

Declining budgets, a shrinking enforcement capacity and an increasingly narrow
scope of enforcement are especially alarming in light of the increased need for a
watchdog in the Gulf Coast as communities recover from Hurricane Katrina, as well as in
other parts of the country where the biases implicit in racial hostilities reveal themselves
through the exclusion of multi-family housing in municipal zoning, steering practices,
and the apparent disparate impact of the policies and practices of certain lenders. For
example, although the budget for FHEO has increased since 2000, these increases have
not kept pace with inflation.”®

HUD’s FHIP Funding for the grant program which funds private fair housing
entities, has remained relatively stagnant in nominal terms and consequently, has
declined in real dollars over recent years after declining substantially from a height of

> GAO Report 2, supra, note 23 at 73.
42 U.S.C. § 3604.
* The Reporl (o Cerd, 22.
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$26 million in 1995.*" As a result, nearly a quarter of Fair Housing organizations have
either been forced to scale back their enforcement activities or to close altogether.*”

In this year’s budget, a cut of $1 million is proposed for state and local housing
agencies funded through the Fair Housing Assistance Program, which is incredibly
severe, given that agencies funded by FHIP and FHAP filed 91% of all fair housing
complaints in 2007.** As DOJ and HUD focus their resources away from race based
impact litigation, the worst thing that could happen is for communities to have the
advocates they know and trust stripped of any ability to wage war against discrimination.
Alarmingly. while the amount of race-based systemic litigation tiled by DOJ is
decreasing and the number of race-based cases processed by HUD is falling, one quarter
of all fair housing centers throughout the country have either closed or are at risk.”*

V. Implications of Ledbetter

The Lawyers” Committee has been on the forefront of advocating for a fix to the
U.S. Supreme Court decision in Ledbetter v. Goodyear Tire & Rubber Co., Inc.”
Although Iedbetter is a case examining the statute of limitations period for an
employment discrimination case, the application of the Court’s holding is now impacting
how the statute of limitations periods in fair housing and fair lending matters is
interpreted. The question facing the Court was whether each discriminatory paycheck
received by Lilly Ledbetter from Goodyear constituted an unlawtul employment practice,
thus triggering the 180-day EEOC charging period, or if Ms. Ledbetter was limited to
filing her Title V1I sex discrimination claim within 180 days of Goodyear’s initial
discriminatory conduct. In a 5-4 decision, the Supreme Court found in favor of Goodyear,
holding that the EEOC charging period for Title VII claims is triggered when a discrete,
discriminatory act takes place.”® The charging period does not reset after every
subsequent act that results from the past discrimination.”’

As Justice Ruth Bader Ginsburg pointed out in dissent, the Ledberter decision
nearly foreclosed pay discrimination challenges under Title VII because employees will
rarely be able to detect pay-based discrimination within 180 days of an initial,
discriminatory decision.’® In response to Ledberter, Representative George Miller (D-
CA) introduced the Lilly Ledbetter Fair Pay Act,” to reverse the Supreme Court’s severe
interpretation. The Act would unambiguously allow plaintiffs to file Title VII claims with

3L This discussion is based on annuzl dollar amounts equaling the otal annual FHIP appropriations less any
carmarks within said appropriations that arc designalted for non-cnforcement activitics such as rescarch. Id.
at 60.

* NFHA 2008 Fair Housing ‘Irends Report, p.61.

3 National Urban League Policy Institute 1lousing Discriminalion Fact Sheet, p. 2. Available at
www.nul.org/policyinstitute. html.

¥ NIFHA 2008 Tair Housing Trends Report, p.61

%127 8.Ct. 2162 (2007).

* Ledbetrer, 127 S.CL. al 2169.

37 Id

® Ledbener, 127 $.Ct. al 2178-79, 2181-82 (Ginsburg, J., dissenting).

* HR. 2831.
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the EEOC within 180 days of a discriminatory paycheck. The bill was passed by the
House of Representatives in July 2007, but has not passed in the Senate. Without further
legislative action, there is a threat that Ledbetter could be further perverted to reach fair
housing and lending cases, severely limiting the ability of plaintiffs to challenge
discriminatory conduct in the housing context.

The application of the Ledbetter rule to fair housing and fair lending cases would
frustrate existing precedent that allows plaintiffs to challenge “continuing violations™ of
the FHA. For over 25 years. the U.S. Supreme Court has recognized that some housing
practices involve a pattern, rather than specific incidents, of discrimination. For these
continuing violations, the limitation period begins fresh with each wrong.*

In an en banc Ninth Circuit Court of Appeals decision issued just last month, the
court applied the Ledberter doctrine in the area of design and construction. In Garcia v.
Brockway, the Ninth Circuit held that the FHA statute of limitations starts to run upon
completion of design and construction of a non-complying building, rather than at the
time the disabled individuals rent the inaccessible unit.*' The Ninth Circuit’s opinion
demonstrates the confusion that lower courts are likely to face if they feel compelled to
consider Ledbetser in fair housing disputes that have typically been governed under the
continuing violation doctrine. Citing Ledbetter, the Ninth Circuit unconvincingly
attempted to explain why the failure to design and construct accessible dwellings was a
discrete, rather than continuous violation. The Court reasoned that “[p]laintitfs and HUD
confuse a continuing violation with the continuing effects of a past violation ... Here, the
practice is ““a failure to design and construct,” which is not an indefinitely continuing
practice. but a discrete instance of discrimination ...

As Judge Pregerson pointed out in the dissent, holding that these design and
construction violations represent continuing violations of the law and rejecting Ledbetter
would be more aligned with the breadth and purpose of the FHA, which is to ensure that
disabled individuals have equal access to multifamily housing.** Tn short, this case is
illustrative of the challenges that lower courts are likely to face, unless Congress takes
action to prevent Ledberter from being used to limit the rights of fair housing plaintitfs.

The continuing violation doctrine has been applied to fair lending challenges.**
The Ledberter decision, along with subsequent rulings like the Garcia decision described
above, might endanger the standing of those who fell prey to predatory lenders.

Like pay discrimination, fair housing and fair lending violations are often
incredibly difficult to detect,* which would make the Z.edbetzer rule of a short
challenging period very destructive. In the fair lending area, given that most mortgage

“ Havens Realty Corp. v. Coleman, 455 U.8. 363, 102 S.Ct. 1114 (1982).
! Garcia v. Brockway, 2008 U.S. APP. LIXIS 10258 (9th Cir. 2008).
®2
Id. at *12.
“1d. a1 *27 (Pregerson, I., dissenting).
“ Ramirez v. GreenPoint Moriguge Funding, Inc., 2008 WL 2051018 (N.D. Cal. 2008).
* See, for example, Kalhleen C. Lingel, Moving Up the Residential Hierarchy: A New Remedy for an Old
Injury Arising from Housing Discrimination, 77 Wash. U. L. Q. 1153, 1191-95 (1999).
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loans run for fifteen- or thirty-year terms, it would be illogical to allow any further
narrowing of a complainant’s window of opportunity to challenge discriminatory
treatment.

V. Why are we at odds?

I am sure that each witness you hear from today will tell you that they believe
housing choice free from discrimination is fundamental to equal opportunity and a fair
society. I am sure we would all tell you that whether you are Asian American in
Gultport, Mississippi, African American in Detroit, Michigan, Hispanic in Gary, Indiana
or any other person of color, no one should deny you a housing unit because of your race.
Then why are housing advocates and the government agencies empowered to enforce the
FHA at odds?

Why is it that housing advocates want to safeguard the broad protections afforded
by the FHA, while DOJ and HUD do not oppose measures and interpretations of the FHA
that would narrow its scope? A growing trend, in certain district courts and two Circuit
Courts of Appeals, is to reject allegations of FHA violations which occur after the
completion of the rental contract or sales contract of a housing unit.*® These rulings
contravene 30 years of court precedent and HUD regulations, but it has been the
Lawyers” Committee and other members of the fair housing community that have been at
the forefront of challenging these attacks on the fair housing act with no participation by
the federal government in defending the reach of its own regulations

Why are housing advocates sounding the alarm as to the extension of the
Ledbetter ruling to fair housing and fair lending cases? As the enforcers of the FHA,
DOJ and HUD should be participating in cases like Garcia v. Brockway to advocate that
fair housing complainants not be stripped of their right to file a claim under a continuing
violation theory. Yet, again the government played no role in this important fair housing
case.

If we all agree that race should not be a barrier to fair housing, then DOJ and
HUD should be a partner with the fair housing community, not an adversary.

VL. Conclusion

Either those of us in the fair housing community are right and the federal
government should apply its anthority and resources to ensure that the breadth of the
FHA is protected and enforced in all its aspects or, DOJ and HUD are right and there is
no problem with narrowing the scope of the FHA, and selectively enforcing certain
provisions of the Act, because the Lawyers® Committee and other advocates will bring
these cases. We cannot both be right.

* Cox v. City of Dallas, 430 .34 734 (5UJ Cir. 2005), cert. den. 126 S. CL 2037 (2007); Halprin v. Prairie
Single Family Homes, 388 F.3d 327 (7™ Cir. 2004).
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We urge you, members of Congress and this Subcommittee in particular, to use
the full force of your authority and influence to ensure that all who are protected under
the FHA are served by their government. We beseech you to require that the staff of DOJ
and HUD in this administration and the next fulfill their obligations under the FHA to
investigate and litigate cases challenging race discrimination in housing — especially
cases under a disparate impact theory.

Thank you for your demonstration of wisdom in passing the Ledbetter Fair Pay
Act, and 1 hope your colleagues in the Senate will follow suit. Please continue the good
work you began by ensuring that the U.S. Supreme Court’s analysis is not applied to fair
housing and fair lending cases.

It is imperative that all of us do what is within our control and influence to
dismantle patterns, practices and policies that discriminate against communities of color.
This methodology of challenging discrimination is the critical path to eliminating
systemic forms of racism. The failure of DOJ and HUD to engage in this battle adversely
impacts neighborhoods, schools, and employers. Tragically, the absence of DOT and
HUD from these battles embolden those allow many engaging in a pattern or practice of
discrimination because they have the luxury to do so with impunity.

Mr. Chairman and members of the Committee, thank you again for the
opportunity to testify on this important subject. I look forward to answering any questions
from the Committee.
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Mr. CONYERS. Thank you very much, Attorney Wiggins.
Ms. Smith, are you ready to roll?

TESTIMONY OF SHANNA L. SMITH, PRESIDENT AND CEO,
NATIONAL FAIR HOUSING ALLIANCE

Ms. SMITH. Yes, Mr. Chairman. I am going to reserve 1 minute
at the end to show a public service announcement. Thank you for
the invitation to come here.

Listening to the questions that arose—we were talking about the
3.7 million and what are we going to do about it—I want to an-
nounce that the National Fair Housing Alliance, the Leadership
Conference on Civil Rights, the NAACP Legal Defense Fund, and
the Lawyers’ Committee for Civil Rights Under Law has formed
the commission; it is called the National Commission on Fair Hous-
ing and Equal Opportunity.

It is being chaired by former secretaries Jack Kemp and Henry
Cisneros. We will be having four hearings across the country to
talk about what are the problems, what are the issues, what can
we do to make the enforcement of the Fair Housing Act an actual
reality. And we will be presenting that report in December to your
Committee and to the new Administration.

The purpose of my testimony is to talk about the failure of en-
forcement at HUD and the Department of Justice. As we all know,
the Fair Housing Act had two purposes. The first was to eliminate
housing discrimination; the second, to promote residential integra-
tion throughout the country.

And 10 years ago I testified before this Committee, and I im-
plored the Committee to give the Department of Justice money for
its testimony program, because testing is so critical to uncovering
not just the individual cases of discrimination, but the pattern and
practice, the large, systemic, institutionalized practices in this
country.

The department has been doing a good job when it comes to sex-
ual harassment in housing cases. I applaud them for that. They
have done some pretty good design and construction cases.

The failure is in the rental market, the sales market, the lending
market, and the insurance market. While they have been doing
rental cases, they have not focused on the major, large rental man-
agement companies in the United States.

In fact, after Katrina, we were able to do testing and identified
the largest rental management company in the Southeast that en-
gaged in discrimination. We filed complaints with HUD, and that
one complaint that we filed in December of 2005 has been concil-
iated. All the other Katrina complaints we filed with HUD remain
open.

In the Department of Justice, when I think of their testing pro-
gram, I would suggest to the Committee to talk to present and
former employees of the Department of Justice, because I have
heard that the testing is moving forward, that they have produced
pretty good evidence, but they have not received authorization to
file those cases.

The testing program is incredibly valuable, but it must be used
in mortgage lending. The Department of Justice could actually test
through the whole mortgage-lending process and get to where the
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discrimination, particularly in the subprime and predatory market
occurs, and that is at closing. I can’t do that testing, because if we
fill it out, it says it is a felony if we do this on the mortgage loan
application.

So at Justice we need to get them to do testing that is totally
focused on the systemic issues. They should be testing the largest
real estate companies in this country. They should be testing the
largest mortgage lenders and subprime lenders. And they should be
looking at the homeowners’ insurance issue.

Now, to HUD. On the age of cases, for me, it is just ridiculous
that any of HUD’s cases should be aged. The majority of their cases
are rental cases, and, with all due respect, a rental case is not, you
know, brain surgery. It is going in to see if an apartment was
available or it wasn’t available at the time that the person applied
for it.

One of the problems is that we have 10 little HUDs all over the
country. We have a court decision in the 2nd Circuit saying, you
know, how can one HUD say this, sub-office, and how can the other
division of HUD say something else?

And, finally, we were talking about why the number is so low.
Two big reasons: HUD did its own survey that said people have no
confidence in filing a complaint with the Federal Government of
housing discrimination. The second is the failure to do media cam-
paigns, appropriate media campaigns.

And the commercial you are going to see now is something we
produced in 2003. HUD failed to fund its national media campaign
in 2005 and 2006. And what you saw that Assistant Secretary
Kendrick showed you is their current ad campaign. And I just want
you to compare the ad campaigns, because the ad campaigns are
supposed to have a call to action and motivate people to file com-
plaints.

(Video played.)

Ms. SmITH. My time is up, but I wanted you to see that, because
HUD tried to block us issuing this, even though they paid for the
campaign. They ordered us to remove their name from the spot.

When we had a meeting with Kim Kendrick when she was as-
sistant to Secretary Jackson in the Office of Public Affairs—the
FHEO office had supported this commercial, and the Ad Council
helped us develop it. The Office of Public Affairs said, “This com-
mercial will offend lenders.”

And Kim Kendrick said she didn’t think her grandmother would
understand it, and required us to do more focus group testing and
required us—we already had 5,000 of it ready to go out to all the
TV stations and radio stations and print ads all across the U.S.—
made us remove their name and their phone number from the
print campaign.

And then, subsequent to that, they didn’t continue the national
media campaign that should have been the follow-up to this and
help people avoid predatory lending.

[The prepared statement of Ms. Smith follows:]
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PREPARED STATEMENT OF SHANNA L. SMITH

Testimony of
Shanna L. Smith, President and CEO
National Fair Housing Alliance

Before the United States House Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Civil Liberties
Hearing on the Enforcement of the Fair Housing Act of 1968
June 12, 2008

Members of the Committee, my name is Shanna Smith, and 1 am the President and CEO of the
National Fair Housing Alliance (NFHA) located in Washington, DC. I have been NFHA since
its founding in 1988. Previously, 1 was the Executive Director of the Toledo Fair Housing Center
for fifteen years. Thank you for inviting me to speak with you today.

Founded in 1988 and headquartered in Washington, DC, the National Fair Housing Alliance is a
consortium of more than 220 private, non-profit fair housing organizations, state and local civil
rights agencies, and individuals from throughout the United States. Through comprehensive
education, advocacy and enforcement programs, NFHA protects and promotes equal access to
apartments, houses, mortgage loans and insurance policies for all residents of the nation.

The members of the Alliance are dedicated to working to develop and implement strategies to
reduce, and eventually eliminate, racially, ethnically and economically segregated housing
patterns and to make all housing accessible regardless of race, color, religion, sex, familial status,
disability or national origin. Since 1990, the Alliance has focused on developing investigative
tools in the areas of discriminatory sales, lending and homeowners insurance practices. NFHA
has shared with its membership as well as staff of federal, state and local governmental
enforcement bodies the techniques used to investigate and test complaints in these areas.
Additionally, the Alliance remains committed to providing programs that focus on prevention of
discriminatory conduct and will continue to work with members of the housing, lending and
insurance industry to provide education and outreach, guidance and self-testing programs.

The purpose of this testimony is to comment on the implementation of the fair housing
enforcement programs of the U.S. Departments of Justice and Housing and Urban Development
(HUD) and make recommendations that will help further fair housing compliance and promote
residential integration in the United States.

Lack of enforcement of fair housing laws is the main cause of the mismatch between the high
incidence of housing discrimination and the low incidence of complaints of housing
discrimination. Landlords, real estate agents, lenders, insurance agents and others have limited
fear of getting caught in the act of discriminating simply because neither the federal, state nor
local governments have made fair housing enforcement a priority. Even those who are
prosecuted often pay such a small penalty that discrimination becomes just another cost of doing
business. As a result, housing providers continue to discriminate and our country remains highly
segregated.

National Fair Housing Alliance/Page 1
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The Fair Housing Act, passed by Congress 40 years ago, stated that “It is the policy of the United
States to provide, within constitutional limitations, for fair housing throughout the country.”

The Fair Housing Act has two purposes as outlined in the law, legislative history and discussed
by the U.S. Supreme Court in its decision in the 1972 case rafficante v Metropolitan Life.

1. to eliminate housing discrimination in the United States, and
2. to promote residential integration.

We are not yet there as a nation — and we need real changes in fair housing enforcement to ever
get there. This is why the National Fair Housing Alliance, the Leadership Conference on Civil
Rights Education Fund (LCCREF), Lawyers’ Committee for Civil Rights Under Law
(LCCRUL) and the NAACP Legal Defense Fund have created the National Commission on Fair
Housing and Equal Opportunity to conduct four regional hearings across the country this year
that will gather testimony, research, data and information on fair housing enforcement and the
persistence of residential segregation forty years after the passage of the Fair Housing Act. The
Commission will be chaired by former HUD Secretaries Jack Kemp and Henry Cisneros. The
Commission will culminate in a report at the end of the year that outlines the recommendations
on how we can move forward together to meet the goals of the Fair Housing Act.

JUSTICE DEPARTMENT’S DWINDLING INVOLVEMENT IN FAIR HOUSING
ENFORCEMENT

Ten years ago on July 17, 1998, T testified before this subcommittee about ways in which the
Justice Department could increase its fair housing enforcement. 1 had excellent examples of the
work that Justice was doing to litigate mortgage lending and real estate sales and bring sexual
harassment cases against landlords. While the Reagan Justice Department refused to accept that
sexual harassment in housing was a violation of the Fair Housing Act, beginning in 1993 Justice
not only investigated these complaints, but secured relief for victims and insured that these
landlords would never come into contact with female tenants or their children. Justice continues
to work to protect women and children against sexual harassment by landlords. We can also
credit Justice for bringing some rental discrimination cases, doing a pretty good job of
investigating and resolving through consent decrees design and construction cases and the
Department does very good work on sexual harassment in housing cases. By it has failed to
address race and national origin issues in sales, lending and insurance.

DOJ Filed Only 35 Cases in 2007

The Department of Justice has filed fewer fair housing cases in the past two years than in
previous years. DOIJ filed 35 fair housing cases in 2007 and 31 cases in 20006, compared to 42 in
2005, and down from 53 in 2001. The number of cases filed each year since 2003 is
significantly lower than the number of cases filed from 1999-2002.

Total DOJ Cases Filed by Year

FY99 FY00 FYo01 FY02 FY03 FY04 FY05 FY06 FY07

48 45 3 49 29 38 42 31 35

National Fair Housing Alliance/Page 2
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DOJ’s Fair Housing Authority and Mandate

Segregation and discrimination in America are so systematic and so widespread that nothing
short of major institutional solutions will do. Indeed, this was the perspective of the Fair
Housing Act and its 1988 Amendments, and these pieces of legislation place much authority and
responsibility in the hands of the Department of Justice. DOJ is the principal legal authority
tasked with enforcing federal fair housing laws, and it has both a clear mandate and wide
discretion with respect to fair housing enforcement.

The 1968 Fair Housing Act gave DOJ the authority to prosecute cases involving a “pattern or
practice” of housing discrimination, as well as cases involving acts of discrimination that raise
“an issue of general public importance.” As LCCREF’s report Long Road to Justice documents,
the Civil Rights Division of DOJ used this authority successfully to secure negotiated consent
decrees and to challenge discriminatory zoning ordinances in court. One such zoning case
involving the city of Black Jack, Missouri, resulted in the court’s ruling that an ordinance
needn’t be intentionally discriminatory to violate the Fair Housing Act. According to the court,
“Effect, and not motivation, is the touchstone, in part because clever men may easily conceal
their motivation, but more importantly, because... whatever our law was once,...we now firmly
recognize that the arbitrary quality of thoughtlessness can be as disastrous and unfair to private
rights and the public interest as the perversity of a willful scheme ™' The authority to prosecute
such cases involving “disparate impact” is an important and powerful tool, one that ought to be
used vigorously to combat the discrimination that exists today in the housing and lending
markets.

In addition to these tools, the Fair Housing Amendments Act of 1988 added to DOJ’s fair
housing authority and responsibilities. When, after investigation, HUD issues a Charge of
Discrimination in response to a fair housing complaint, the complainant or respondent may elect
to have the claims asserted either in an administrative proceeding or in federal court. 1f the latter
is elected, DOJ “shall commence and maintain, a civil action on behalf of the aggrieved person
in a United States district court” on behalf of the aggrieved person within 30 days.® The 1988
Amendments also require HUD to refer to DOJ all matters involving alleged fair housing
violations by any state or local zoning or land-use laws, and the Attorney General now has
authority to initiate civil lawsuits in response to these referrals’ DOJ is also permitted to seek
monetary relief in “pattern or practice” cases (350,000 for a first violation and up to $100,000 for
subsequent violations)."

Finally, the Civil Rights Division of DOJ has the authority to establish fair housing testing
programs, which it first did in 1991. The division also subsequently established a fair lending

1 United States v. City of Black Jack, 508 F2nd 1179, 1184-86 (8th Cir. 1975). See the discussion in Long Road to
Justice, The Leadership Conference on Civil Rights Education Fund, Sept. 2007. Available at
reclaimcivilrights.org.

242 US.C. 3612.

3 See Bill Lann Lee, “An Issue of Public Importance,” in Cityscape: A Journal of Policy Development and
Research, v. 4, n. 3 (1999), pp. 35-56, p. 47n17.

+1bid., p. 37.
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program designed to challenge discriminatory lending mortgage practices and to educate lenders
of their obligations under the Fair Housing Act and Amendments.

DOJ’s Recent Record

As documented above, the Department of Justice has filed fewer fair housing cases during the
past two years than in previous years. DOJ filed 35 fair housing cases in 2007 and 31 fair
housing cases in 2006, compared to 42 in 2005, and down from 53 in 2001. While we do not
dispute that DOJ has filed several cases with important outcomes, the decline in the number of
cases and the failure to focus on patterns that contribute to segregated living in this nation merit
serious concern.

The Department provided to NFHA data for Fiscal Years 1999-2007. The data reveal some
disturbing trends:

» In the four years 1999-2002, DOJ brought 195 cases; in the five years 2003-2007, DOJ
brought 175 cases.

» Tn the four years 1999-2002, DOJ brought 35 pattern and practice cases based on race; in
the five years 2003-2007, DOJ brought 24 pattern and practice cases based on race.

» In the four years 1999-2002, DOJ filed 24 pattern and practice cases based on its testing
program; in the five years 2003-2007, DOJ filed 11 pattern and practice cases based on
its testing program.

» 1In the four years 1999-2002, DOJ filed 15 amicus curiae briefs; in the five years 2003-
2007, DOJ filed 3 amicus briefs.

One reason for the decline in filed cases may be that DOJ has recently taken the stance that it
is not required to file “election” cases from HUD, insisting that it may instead perform
additional investigations, thereby duplicating HUD’s activities and prolonging the process. One
example occurred in Chicago where DOJ refused to file a federal suit after HUD referred an
election case, even in spite of intervention by a Congressional representative. The case
eventually settled — but the DOJ’s actions served to undercut the relief provided to the
complainants in the case.

Another significant problem is DOJ’s refusal to prosecute disparate impact cases. Jn 2003,
DOJ announced that it would no longer file disparate impact cases involving housing
discrimination.” The federal government is often the only entity with the capacity to investigate
and litigate such fair housing complaints. Disparate impact cases are crucial in the fight against
housing discrimination. As the courts emphasized in permitting disparate impact cases in the
first place, many rental, sales, insurance, and related policies are not discriminatory on their face,
but have a disparate impact that is at odds with the purpose of fair housing legislation. Recent
examples of proposed ordinances and laws that have prima facie disparate impact include (1)
placing a limit on the number of persons per bedroom, which has a disparate impact against
families with children, and (2) imposing a minimum loan or insurance amount, which has a
disparate impact against properties in minority neighborhoods.

5 HUD HUB Directors” meeting (Rhode Island, 2003).

National Fair Housing Alliance/Page 4
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In the realm of mortgage lending, the Civil Rights Division failed to recognize and combat the
deleterious and discriminatory effects of practices within the subprime marker. 1t also did little
to induce or require conventional lenders to operate within minority communities. Although it
brought a series of successful, high-profile lawsuits against mortgage lenders engaged in “pattern
or practice” discrimination in the 1990s, DOJ has prosecuted only a handful of new lending
discrimination cases since 2000, despite the significant discriminatory predatory lending that has
been going on throughout the past several years.

Moreover, despite continuing indications of redlining in the homeowners insurance industry,
the Division has missed several opportunifies to confront the discrimination directly and fo
correct underlying practices. Aside from two cases in the mid 1990s against the insurance
companies Nationwide and American Family, the Division has missed the opportunity to take
enforcement efforts in this area, leaving it to the private fair housing groups and their lawyers.
One suit brought against Nationwide by Housing Opportunities Made Equal in Richmond,
Virginia, was instigated by the housing group’s dissatisfaction at the Housing Division’s
settlement with Nationwide. The subsequent suit resulted in the largest jury verdict ever in a
Fair Housing Act case — over $100 million dollars.

Mortgage Lending Investigation at the Justice Department

When 1 testified in 1998, T applauded the ground breaking work of the Justice Department in
mortgage lending:

® 1992 consent decree with Decatur Federal Savings Loan brought to light redlining on a
massive scale and exposed how subprime lenders provided the only loan option for
African American borrowers. Justice created maps showing that mortgage loans were
indeed being made in Atlanta’s moderate, middle and high income African-American
neighborhoods, illustrating there was a market for conventional or prime loans.

o 1994 settlement with Chevy Chase Bank/B.Saul Mortgage illustrated that redlining was a
serious problem in the nation’s capital. The consent decree included important
affirmative marketing programs and a commitment to make loans and open branches in
Black neighborhoods. While fair housing and community groups applauded the consent
decree, members of the banking industry strongly criticized the Department saying it had
overstepped its bounds.

® 1996 Long Beach Bank was Justice’s first official predatory lending settlement which put
the subprime industry on notice that charging higher rates and fees to women and people
of color was illegal. This case made it clear that whether or not the bank engaged in such
practices or purchased loans from brokers that included predatory schemes, the bank
would be liable.

In the late 1980s and early 1990s, Justice assumed its leadership role by taking on the complex
lending cases that previously were pioneered by fair housing centers in Cincinnati and Toledo,
Ohio. The Toledo Fair Housing Center, where 1 was executive director before coming to
Washington, brought the first fair lending case in 1988 against a private mortgage insurance
company for denying insurance based on the age and value of the home. We had been prepared

National Fair Housing Alliance/Page 5
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for protracted litigation when the Justice Department weighed in 1989 by telling the parties that
it was preparing an amicus brief in support of the plaintiffs, affirming that the Fair Housing Act
did cover private mortgage insurance. Just the inquiry by Justice into the case bought the
defendants to the table and resulted in a settlement that required the company to eliminate its
discriminatory lending practices.

Yet today, in the face of countless studies demonstrating the targeting of minority homebuyers
by unscrupulous lenders, Department of Justice reported resolving four fair lending cases in
2007, three of which involved auto financing. Compare this to the 1,245 complaints processed
by private fair housing groups in 2007. This is a very sad commentary —historically the
Department did excellent work in mortgage lending. In 1995, when Justice brought the Long
Beach Bank case, it learned about the practices within the subprime market. And the complaints
resolved in Grand Rapids, Chicago, and Gary between 2002 and 2006 are especially important
because they included appropriate affirmative relief. (Please note that these investigations were
initiated in the 1990s.) We have to wonder why the Department did not investigate Countrywide
Financial or New Century or Argent—the largest subprime lenders.

Questions for Justice on Mortgage Lending: When we examine the foreclosure crisis in
America, we can identify policies and practices by many lenders, appraisers, and real estate
agents and Wall Street that assured people would lose their homes. So the question is “Where
was the Justice Department when civil rights advocates and consumer advocates identified the
institutional players?”

Testing Program at the Justice Department

In 1998, I asked this subcommittee for more money for Justice to expand its testing program into
real estate sales practices and homeowners insurance companies underwriting issues. I noted the
very important role Justice played in an important sales case against the largest real estate broker
in Alabama (Debra Byrd and Patricia Humes v. First Real Estate Corporation of Alabama et

al).

I was certain in 1998 that more resources for testing and staff for the Department’s Housing and
Civil Enforcement Section would result in important investigations and litigation that challenge
the systems of discrimination blocking equal access to apartments, homes, loans and insurance.

The private fair housing movement has historically been in the forefront of identifying, testing,
and litigating fair housing complaints; however, in 1990 several pattern and practice complaints
alleging discriminatory rental procedures were referred to the Justice Department. The referral of
cases to the Department is significant because between 1980 and 1989 there was virtually no
cooperation between the Department and private, non-profit fair housing organizations on
matters under investigation or litigation by fair housing organizations. There are several reasons
the fair housing groups began to cooperate with the Department and to provide information and
case referrals. The first reason was a commitment from the Assistant Attorney General for Civil
Rights and the Chief of the Housing and Civil Enforcement Section of the Civil Rights Division
to become fully engaged in fair housing litigation as authorized under the Fair Housing

National Fair Housing Alliance/Page 6
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Amendments Act of 1988. The most important reasons, however, were the way Justice handled
the initial cases referred to it and its commitment to seek funding for a testing program.

However, for the past seven years we have seen little or no evidence that the testing program has
resulted in investigations and litigation involving discriminatory polices or practices by real
estate sales companies, mortgage lenders, mortgage brokers, appraisers, or homeowners
insurance companies. In fact, the Department’s website says that over the thirteen years, the
testing program resulted in 79 cases. According to the website’s numbers and other Justice
documents, 60 out of the 79 cases were brought before 2001.

This Committee should ask the Justice Department how many tests have been conducted and in
what area: rental, sales, lending and/or insurance. The career staff at the Department’s Housing
and Civil Enforcement Section are dedicated to fair housing enforcement; however, after finding
out how many tests have been completed since 2000, the follow up question is “Has the
Department failed to authorize the filing of fair housing complaints?”

Questions for Justice on Its Testing Program: Did the Department stifle testing in
mortgage lending to combat predatory practices? Wall Street investors paid a premium to
lenders/brokers for ARMs. Everyone knows that ARMs were originally created for niche
market: people with incomes that rise rapidly living in neighborhoods where homes have steady
appreciation. The option ARM, 2/28 and 3/27 ARMS, and interest only loans were not designed
for the average homebuyer or homeowner. When these loans first appeared, the underwriting
required proof of earning potential and appreciation of homes. Did the Department have a plan
to investigate Wall Street for providing the incentive to lenders to push exotic loans in the
markets? Did the Department look at the low doc and no doc loan products to evaluate its abuse
and the impact these loans products would have on people color, women and minority
neighborhoods?

What was its plan to investigate and test appraisal companies using automated systems that
perpetuated inflated appraisals in neighborhoods of color? If the Department had identified and
stopped the churning of the artificially constructed housing bubble, would America have averted
this foreclosure crisis? Where are the investigations and testing of mortgage brokers who
changed loans terms and conditions at closing from 30 year fixed to exploding ARMs? Where
are the insurance complaints? Did the Department test insurers to see if credit scoring was
applied equally to all homeowner applicants? Did the department examine if the insurers paid
claims based on policies or the race or national origin of the policy holder following the
hurricanes in 20057 Where are real estate sales steering complaints?

HUD’S MEAGER FAIR HOUSING ENFORCEMENT EFFORT

Each year NFHA collects data from both private fair housing groups and government entities in
order to present an annual snapshot of fair housing enforcement in America. And each year
these numbers paint the same picture: even compared to an extremely conservative estimate of
the gross number of annual fair housing violations, the aggregate number of complaints
documented and investigated by all polled entities is miniscule. The following chart reports on
complaint filings and (in the case of DOJ) case filings reported by private and governmental fair
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While there are at least 4 million fair housing violations annually, only 27,023 complaints were
filed in 2007. Private fair housing groups processed 16,834 of the 27,023 complaints and cases
filed in 2007 — a total of 62 percent of all complaints. (This number does not account for double
counting of complaints that are referred to HUD and FHAP, and for which fair housing groups
are often not given credit for filing.) HUD processed only 2,449 complaints and state and local
agencies (FHAPs) processed 7,705. This is a decrease for HUD from last year and modest
increase for FHAP agencies from last year. As shown in the chart that follows, the number of
cases HUD is processing has drastically declined since the 1992 high of 6,578 complaints.
(NOTE: Private fair housing organizations continue to process more than 60 percent of the
complaints, despite the fact that over the past five years more than 25 organizations have closed
or been on the brink of closing.)

Number of HUD Administrative Complaints by Year
1990 4286
1991 5836
1992 6578
1993 6214
1994 50006
1995 3134
1996 2054
1997 1808
1998 1973
1999 2198
2000 1988
2001 1902
2002 2511
2003 2745
2004 2817
2005 2227
2006 2830
2007 2449

Aged Cases

Although the Fair Housing Act regulations require that HUD process a case in 100 days or less
(except for complex or systemic cases), HUD routinely has a significant “aged” case load, and
many cases are open for months and even years and never investigated. In its annual report to
Congress released April 1, 2008, HUD reported that 1,353 cases passed the 100 day mark in
FY07, 181 more than in FY06.° This does not include the number of cases that were aged prior
to the start of FY07. NFHA has several cases filed at HUD, none of which has been investigated
within 100 days. Although many of these cases represent complex or systemic issues, only one
case has been referred to HUD’s systemic case unit. Some of this may reflect the fact that the

6 The State of Fair Housing — FY2007 Anmual Report on Faiy Housing, US Department of Housing and Urban
Development, the Office of Fair Housing and Equal Opportunity (March 31, 2008), p. 30.
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Office of Fair Housing and Equal Opportunity is understaffed, and some of it reflects a
breakdown of investigatory practices and systems. We also note that there are 4,081 ongoing
investigations by Fair Housing Assistance Program Agencies (HUD’s counterparts at the
state/local levels) that have passed the 100 day mark, an increase of 141 over FY06.”

One NFHA member has several design and construction complaints that have been pending with
HUD for almost 4 years. Several of NFHA’s cases are three years old. Given HUD non-
performance on these complaints, NFHA filed its design and construction cases in federal court.

HUD Charged Only 31 Complaints in 2007

After an investigation, HUD makes a determination as to whether or not there is reasonable
cause to believe that illegal discrimination has occurred. If HUD finds reasonable cause, the
agency must prepare a final investigative report, make a written determination of its cause
finding, and issue a charge. Issuance of a charge is the standard way that govemment
enforcement of fair housing laws is initiated. Following issuance of a charge, the parties to a
case — the complainant(s) and the respondent(s) — may elect to have the case heard in federal
district court in a case filed by DOI. If no election is made, a HUD Administrative Law Judge
hears the case.

HUD issued only 31 charges following a determination that there was reasonable cause to
believe that unlawful discrimination occurred in fiscal year 2007. The number of charges issued
by HUD in 2007 dropped from even the small number of 34 issued in FY 2006. Even the recent
high of 88 charges in FY 2001 is much too low in light of the level of housing discrimination in
America. HUD has consistently set the bar for issuance of a charge too high; issuance of a
charge should mean only that there is reasonable cause to believe that there has been a violation
— not proof beyond a reasonable doubt.

Fair Housing Act Cases in which HUD Issued a Charge
Fiscal Years 2001-2007

2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | TOTAL

88 69 23 43 47 34 31 335

7 Ibid,, p. 56.
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In February, NFHA was told that HUD currently has no Administrative Law Judges for fair
housing cases. Fair housing proceedings must be heard by an ALJ in another department, such
as the Environmental Protection Agency.

Inconsistent Standards and Inadequate Investigations

HUD enforcement efforts operate largely through ten “HUB” regional offices. HUD allows
these offices in many cases to create their own policies and practices. NFHA has provided
information to HUD and met with HUD officials on many occasions to object to the fact that fair
housing case processing and legal standards differ from region to region. Many investigators lack
information related to basic fair housing case law and many are unable to properly investigate a
case. In a recent appellate decision in the Second Circuit (Boykin v. KeyCorp, C. A2 (N.Y)),
2008), the Court identified HUD’s practice of allowing inconsistent policies between HUBs as a
significant problem. In this particular case, HUD’s inconsistent policy related to when an
administrative case was considered closed and whether or not a regional HUB sent a closure
letter to a complainant, even when the matter had been referred to a Fair Housing Assistance
Program agency. The court provided the following assessment of HUDs reasoning in the matter:
“. . .we note that HUD’s own characterization of this interpretation as ‘a matter of practice’ does
not suggest that it was thoroughly considered. Nor can we conclude, on the record before us,
that HUD’s practice is validly reasoned. “

Case Study: Crestbrook Apartments

Beginning in 2005, NFHA conducted an investigation of the rental practices of Crestbrook
Apartments in Burleson, TX. After revealing multiple instances of housing discrimination,
NFHA filed a complaint with HUD on December 28, 2006. Through its own subsequent
investigation, HUD verified that Crestbrook agents discouraged Black potential applicants by
providing false information about the application process and by providing Black potential
applicants with less favorable service and information about available units than was provided to
White potential applicants. Additionally, HUD uncovered evidence of a practice of
discrimination against Black applicants in application procedures.

Despite these discoveries, HUD did not attempt to conciliate or move forward with a charge of
discrimination based on the evidence collected. HUD then erroneously and without appropriate
process issued a “no reasonable cause” determination in the matter. Yet the evidence clearly
meets the standards for housing discrimination set out in HUD’s own regulations.® Moreover, in
its Determination of No Reasonable Cause, HUD distorted facts by ignoring and suppressing
evidence of Fair Housing Act violations. Further, HUD neglected to provide NFHA with
standard information about the investigation as it progressed and failed to follow procedures
established in the federal regulations.

NFHA has since requested that HUD reopen and complete this investigation, issue a finding of
reasonable cause, and evaluate the investigative procedures that led to the unwarranted “no
reasonable cause” determination. NFHA’s request for reconsideration was granted, and the case

& See 24 CFR Part 14.
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was reopened. Fortunately, NFHA has the resources and knowledge with which to make such a
request; most housing discrimination complainants would be unable to identify and counteract
HUD’s failures in a similar manner.

HUD Is Handling Less Than 1% of the Cases of Housing Discrimination in America

HUD will claim that conciliations are as important as charges. T support the use of conciliation
to resolve housing discrimination claims. When conducted properly and in a timely manner,
conciliation can resolve the complaint, secure a unit for the complainant, provide immediate
relief for the victim and provide training and self-testing to help the respondent learn how to
follow the law and evaluate his/her own compliance with the law.

However, conciliation must be attempted early and it works best after some initial investigation
by HUD is conducted. Why? Because then the HUD has evidence available to either support or
dismiss a complaint, If there is no case, then the complaint should be dismissed. This cannot be
determined without some initial investigation. Secondly, the initial investigation can indicate if
the discriminatory conduct was isolated or pervasive. The answer to this question drives the
remedy.

Questions for HUD on Cuse Investigation: How many cases were conciliated at HUD?
When was the case filed and when was conciliation reached? Was the case thoroughly
investigated or did the investigator simply ask the parties what would it take to resolve the
matter? Paying to make something go away when you did not violate the Fair Housing Act
leaves a bitter taste in the mouth and certainly does not promote the cause of fair housing. Does
HUD require apartment complexes to report on applications, vacancies, rental deposits, rental
rates on a quarterly basis? Does HUD conciliation include funds to pay for someone to examine
if the monitoring reports are accurate? Do large apartment complexes use self-testing to
guarantee that mangers follow the law? With the high tumover in apartment managers this is
absolutely necessary to insure compliance.

The Committee should also compare the relief secured by HUD and state and local government
agencies (FHAPs) to the relief secured by private fair housing agencies. The Committee will
find that the relief by fair housing agencies is more comprehensive and designed to insure that no
further violations occur.

Why Are the Numbers So Low?

One major reason that the numbers are so low is HUD’s failure to fund national media
campaigns as required by the statute that tunds the Fair Housing Initiatives Program. (This is the
only federal funding stream designated for private fair housing efforts and it is approximately
$23.5 million.) In 2001, HUD funded its first anti-predatory lending campaign through my
organization. NFHA partnered with the Ad Council and secured matching funds from Fannie,
Freddie Mac, Ford Foundation and several lenders to create TV and radio public services
announcements, print advertisements for news papers, magazines, outdoor advertising
(billboards and bus stops) and a fulfillment kit with vital information for consumers including
HUD 1 form and other information to help them spot and reject predatory loan terms.
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HUD failed to fund a national media in 2005 and 2006—-crisis years for fair lending — despite
letters from me and meetings with NFHA explaining the Department’s violation of the statute.
Then in 2007 HUD advertised in the FHIP NOFA for a national media, but precluded fair
housing organizations from applying for the funds. NFHA was the first media grant recipient in
1990. When NFHA conducted this campaign, HUD received 110,000 calls to its Fair Housing
HOTLINE in six months; the previous year, HUD had received only 13,000. HUD did not fund
another campaign until 1994. Rather than seeking more funding to handle the massive increase
in complaints, HUD shut down the pipeline.

HUD’s current campaign was developed by an ad agency with no experience in fair housing. So
far, we have only seen one TV spot about lending and the tag line is “One call, many answers.”
In the past the tag line has been “Fair Housing: It’s not an Option, It's the law.” There is a big
difference. The latter promotes an enforcement message and encourages people to report
violations. Who needs to be told “One call, many answers?” Are you really going to call a
government agencies that says — Well, when you call you will get many answers?

The Committee should ask HUD for copies of all the media materials and sort between those
created by NFHA and the Leadership Conference on Civil Rights Education fund over the years
and those created by groups that are not experts in fair housing. You will see that when either
Democrat or Republican administrations used groups without expertise in fair housing that the
message was confused and the complaint numbers reduced.

If there is a commitment to fair hosing enforcement, there must be a commitment to producing a
coherent, consistent national message. Changing the tag line and failing to build upon successtul
campaigns simply undermines the message to consumers and industry. HUD must have an
enforcement message that drives people to action, both for consumers to report problems and the
housing, lending and insurance industries to comply with the law because they know the
government and private fair housing agencies are watching, monitoring and enforcing.

RECOMMENDATIONS

This testimony documents a problem too costly for our country to ignore. We can no longer
tolerate housing discrimination and the persistence of segregated neighborhoods. Many of the
recommendations that follow require additional funding, but these funds represent a small
fraction of the cost of failing to address what are comprehensive social and economic ills. Some
of these recommendations require only a change in policy. All are necessary to achieve our
nation’s goal and the benefits of balanced and integrated living patterns.

HUD and DOJ Must Use Their Full Authority to Enforce the Fair Housing Act
HUD Must Enforce the CDBG Requirement to Affirmatively Further Fair Housing
HUD’s Community Development Block Grant (CDBG) funding is the only other federal funding

source available for fair housing activities. With the level of housing discrimination that NFHA
has documented in its annual /‘air Housing Trends Reports, NFHA urges HUD to promulgate
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enforceable and meaningful regulations requiring local jurisdictions to include fair housing in
their comprehensive plans and their funding decisions. Those regulations should require that
Analyses of Impediments to Fair Housing Choice (Als): are prepared; accurately reflect the
community’s needs; describe strategies to improve fair housing compliance; are followed; and
are updated at least every five years. If a state or local government fails to comply with these
obligations, the regulations should require that HUD reduce or terminate CDBG funding.
HUD’s Office of Community Planning and Development (CPD) should require recipients to set
aside adequate funding for fair housing education and enforcement staff and associated costs.

HUD and DOJ Must Improve Their Processing of Cases

With the annual number of complaints approaching 27,000, and the estimated number of
violations more than four million, it is insufficient that last year HUD issued only 31 charges of
discrimination and DQJ filed only 35 cases, 16 of which were HUD election cases, and therefore
duplicate some of the HUD charges. These numbers speak for themselves. HUD must have
consistent and quality standards for investigations, ensure its investigators are well versed in
legal standards and case law, and improve its case processing so that cases are investigated in a
timely manner. In addition, HUD has spent millions of dollars in the past twenty years educating
builders about design and construction requirements. No builder can fail to be acquainted with
these requirements. HUD should move these resources to systemic enforcement of the law.

DOJ Must Follow the Statute and Pursue Cases Charged by HUD

The Fair Housing Act as Amended (1988) clearly states that DOJ must pursue cases charged by
HUD. DOJ took the position in 2005 that it is not required to file these cases but that it may
instead perform additional investigations, thereby prolonging and duplicating the process.

In addition, there are two areas of enforcement at DOJ that have been underutilized in recent
years: cases brought under their testing program and mortgage and predatory lending cases.
Cases in those two areas have dropped precipitously in the past few years. With this
underutilization, DOJ is neglecting its opportunity and obligation to fight housing discrimination.

DOJ Must File Disparate Impact Cases

DOJ has publicly stated its position that it will not litigate disparate impact cases involving
housing discrimination.” Disparate impact cases are crucial in the fight against housing
discrimination.  Many rental, sales, lending, insurance, and related policies are not
discriminatory on their face, but have a disparate impact on members of protected classes. Even
though there may not be any intent in the policy, it can have just as detrimental an effect on
individuals and families trying to find housing.

¢ HUD HUB Directors” meeting Rhode Island 2003,

National Fair Housing Alliance/Page 15



96

Address Unfair and Predatory Lending Practices

Fair housing centers are at the forefront of the foreclosure crisis — working to counsel people
who have been victims of housing discrimination and predatory lending practices and finding
ways to enforce the laws intended to protect them. Today, too many individuals and families are
targeted for abusive home loans that strip away their hard-eamed home equity and put their
homes at a high risk of foreclosure. People of color are at greater risk of losing their homes —
and their hard-earned wealth — as a result of high-cost, risky lending and abusive servicing.

Congress must enact comprehensive predatory lending legislation that includes: effective rights
and remedies; prohibitions against steering; a designation of “high-cost” that includes all loan
fees; a ban on yield spread premiums; a ban on pre-payment penalties; no federal preemption;
and advanced disclosure of costs and fees. NFHA supports S.2452, the Home Ownership
Preservation and Protection Act.

The Federal Reserve and other regulators should expand their fair lending examinations to
substantially include the actions of the affiliates and third party vendors of their member lending
institutions. The Federal Reserve must enact a strong rule under the Truth in Lending Act. The
proposed rule states only that creditors would be prohibited from engaging in a pattern or
practice of extending credit without considering borrowers’ ability to repay the loan; it does not
allow for individual or group complaints. This is too burdensome and would probably make it
impossible for an individual to do anything to remedy his or her situation. The final rule must,
among other things, do the following: ban pre-payment penalties and yield spread premiums;
restrict bait-and-switch tactics, especially at the closing table; cover all loans, not only subprime
loans; require the verification of income on all home mortgages; and require escrowing of taxes
and insurance.

To assist those currently in bad loans and at risk of foreclosure, Congress must enact strong
legislation that permits bankruptey courts to restructure mortgages on a family’s home. NFHA
supports S.2636, the Foreclosure Prevention Act and H.R.3609, the Emergency Home
Ownership and Mortgage Equity Protection Act of 2007,

In the face of countless studies demonstrating the targeting of minority homebuyers by
unscrupulous lenders, HUD has initiated only 3 fair lending investigations since FY2006 and has
processed only 137 fair lending complaints; Justice filed only 4 cases in FY2007. Combined,
this amounts to only 10 percent of the cases that private groups have filed. Since federal
financial regulatory agencies refer fair housing cases to the Department of Justice, it is clear that
these agencies have failed in their responsibility to identify and counteract discriminatory and
predatory lending practices. They need to improve training on these issues and increase the
attention and importance assigned to fair housing requirements.
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Increase Fair Housing Funding and Focus Resources on Investigations
Enact the Housing Fairness Act

Introduced in 2007, the Housing Fairness Act (H.R. 2926/S.1733) represents a significant
rededication to fair housing funding by the Congress. The legislation authorizes funds to root
out housing discrimination through a $20 million nationwide testing program, a doubling of the
funding authorization for the Fair Housing Initiatives Program to $52 million, and the creation of
a $5 million competitive matching grant program for private nonprofit organizations to examine
the causes of housing discrimination and segregation and their effects on education, poverty, and
economic development. The nationwide testing program alone would allow for 5,000 paired
tests, amounting to an average of fifty paired tests in each of the nation’s one hundred largest
metropolitan statistical areas (which contain 69 percent of the nation’s population). NFHA urges
the Congress to pass this important legislation.

Increase Appropriations for the Fair Housing Initiatives Program

NFHA calls on HUD and Congress to increase appropriations for the Fair Housing Initiatives
Program to at least $52 million in fiscal year 2009 to meet the demand. In FY2006, for example,
269 organizations applied for FHIP funding — a total of 851.75 million in requests — but only 102
groups received grants totaling $18.1 million. In FY 2007, only 87 groups received grants: 55
organizations received Private Enforcement Initiative (PEI) grants ($14 million) and 32 groups
received Education and Outreach Initiative (EOI) grants (3.1 million) for a total of $17.1 million.
(HUD has not publicly released the number of organizations that applied in FY2007.)

An appropriation of $52 million would enable FHIP recipients to address thousands of additional
complaints. This increase also has the potential to accomplish two important goals:

1. encourage those encountering housing discrimination to come forward to file their
complaints with greater hope of resolution; and

2. provide fair housing groups with the capacity to address larger systemic issues, including
sales practices, predatory lending practices and insurance policies that are discriminatory.

Restructure the Fair Housing Initiatives Program

We applaud HUD for following NFHA’s suggestion of creating a three-year grant cycle for
qualified full-service private nonprofit fair housing organizations beginning in 2005. Currently,
39 organizations are funded at that level. While this longer-term funding provides some
stability, it also constrains the funds available to other qualified organizations because the
funding level is so low. A total of only 55 organizations received enforcement grants ranging
from $70,000 to $275,000.

As outlined in NFHA’s proposal entitled A Reformed Fair Housing Initiatives Program. the
Private Enforeement Iniriative,"" FHIP should include funding to provide training to agency

19 See A Reformed Fair Housing Initiative Program: the Private Enforcement Initiative, NFHA (2005).
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personnel and to implement programs to improve and enhance agency performance. The
minimum grant award should be $300,000 annually and increase to $1 million annually
depending upon the service area’s population size, number of investigations handled,
demographics and other performance measures.

Fund an Annual National Media Campaign

NFHA calls on HUD to abide by the FHIP authorizing statute to fund an annual national media
campaign rather than violating the statute as it has for the past three years. As mentioned above,
HUD failed to fund a media campaign in accordance with the statute in 2005, 2006 and 2007.

Thank you again for the opportunity to testify before the subcommittee today. 1 wish that 1
would have had better news to report today, ten years after coming before this subcommittee in
2008. But we have a long way to go to achieve the dream of fair housing. T hope that T can count
on you to work with us to see that we achieve it together.

Submitted as an attachment: Dr. King’s Dream Denied: Forty Years of Failed Federal Enforcement,
the National Fair Housing Alliance’s 2008 Fair Housing Trends Report
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Mr. CONYERS. Did anybody ever see it?

Ms. SMITH. Actually, we released it anyway, and it appeared on
CNN. And we have documentation to show that our members’ com-
plaints in mortgage lending increased significantly because these
ads were out.

Now, her current campaign, they spent a million dollars on it. All
you heard her say is you are getting one television spot, you are
getting some public forum and a tool kit. For a million dollars, we
got television spots, radio spots, we have this in English and Span-
ish, radio spots, print materials that went on billboards, buses,
posters that went all over the United States, and we set up an 800
number so people could see these ads, read the print thing, hear
things on radio, and give us a call.

And I can tell you, television public service announcements rare-
ly get aired. You have to have a massive radio campaign. And I
have these ads up here because State Farm Insurance joined us to
start promoting the benefits of multicultural, multiracial neighbor-
hoods.

And, you know, we look at the corporations, everybody—many,
many corporations have a very diverse workplace but people go
home to segregated neighborhoods. So how are we going to make
change in this country?

So we met with some of the corporations, and State Farm has
given us $800,000 to do a campaign directed to White, suburban
communities to say, “Here is the benefit of multicultural, multira-
cial associations. Open up your neighborhoods.”

But we will never get there if we are not investigating the real
estate sales companies who stop African-Americans from moving
into neighborhoods, as they did in Detroit. We have a lawsuit pend-
ing against this real estate company in Detroit. Well, they are not
i?l Detroit. They have 16 offices outside of the city of Detroit. And
they:

Mr. CoNYERS. I wonder who “they” are.

Ms. SMITH. I am sorry?

Mr. CoNYERS. I wonder who “they” are.

Ms. SMITH. Century 21 Town and Country. And we filed a Fed-
eral lawsuit after—and at the same time, the Michigan Depart-
ment of Civil Rights charged our case against them.

We found that they were steering Whites into Grosse Pointe, and
even when African-Americans asked to see Grosse Pointe, they
were steered into the beautiful area of East English Village. And
Whites were denied the opportunity to see East English Village. I
drove through there, took pictures. Beautiful neighborhood, great
brick and stone homes. But these real estate agents engaged in
steering.

We tested 14 of the agents. We found nine of the agents, in our
opinion, that they were violating the Fair Housing Act. We shared
that information with the Department of Justice. They said it is
not a pattern and practice.

Mr. CoNYERS. Well, when do you determine to go to HUD first
to file a complaint, as opposed to going to Department of Justice?

Ms. SMITH. Well, we have a number of cases pending before
HUD. We often immediately file with HUD because it stops the
statute of limitations from ticking. And then we meet with the De-
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partment of Justice. We don’t always get a chance to—I mean, the
staff is very open to talking to us about our cases.

And the issue is that we did the follow-up testing of HUD’s hous-
ing discrimination study, and we conducted 145 paired tests. We
found an 87 percent rate of racial steering in sales properties in the
United States in 12 metropolitan areas.

HUD has all of our evidence. The Department of Justice has ac-
cess to all of that evidence. HUD, on Monday, finally charged one
of the cases. These complaints started to be filed in 2005. On Mon-
day, they filed a case that is in suburban Chicago. All the other
complaints are just sitting at HUD.

We have a number of lawsuits that we have filed now. We have
stopped taking our design and construction complaints to either
HUD or Justice. We are just going directly into Federal court, be-
cause we want to see immediate change and not just something ne-
gotiated. And we want to see stronger implementation of the law.

I mean, you know, I only have one attorney on my staff, so I rely
on the Lawyers’ Committee and Relman and Dane and the good
works of Fried Frank and other law firms to help us.

But we take them to HUD for two reasons. I want to see how
the process is working. I have been doing this for 33 years. So I
have seen it in the first 20 years of the law and this last 20 years
of the law. I am a cynical optimist. I keep wanting to use the proc-
ess to make it work.

Because you passed a law, it is supposed to work. We have the
greatest civil rights law in fair housing than any of the other ones,
but there is no will in the enforcement agencies at the Administra-
tion level to get it done. So we need the Housing Fairness Act to
be passed, so that we can do the systemic investigations.

I have met with the Office of Management and Budget, and they
agreed with me a couple years ago when I said, “We can’t continue
to do this case by case by individual case. We have to deal with
the systemic and institutionalized nature of the problem.” And they
even said, “Well, then your fair housing groups ought to have a
systemic unit,” and we said, “Yes, they should.” Now we need the
money to do that.

Mr. CONYERS. I recognize the gentleman who is the Chair of the
Crime Subcommittee of the House Judiciary Committee, Bobby
Scott of Virginia.

Mr. ScorT. Thank you, Mr. Chairman.

Mr. Chairman, we only have 5 minutes, and when I used my 5
minutes at the last panel I just asked the question, what did they
find with the 500 pairs, and we got evasion and confusion and fail-
ure to answer.

Ms. Smith, if the representative from the Department of Justice
had testified truthfully and candidly, what kinds of schemes and
tricks would she have described as a result of the 500 testing
pairs?

Ms. SmiTH. If I look back at HUD’s previous testing in the
1990’s, she would have been able to describe cases of rental dis-
crimination all over the country, where African-Americans, Latinos
or Asian-Americans inquired about the availability of apartments
and were either, with a smile and a handshake, told, “You know,
they are already all rented,” or, “We have three people on the wait-
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ing list, and I will get back to you,” and then when the White test-
er went out they would have been given an apartment imme-
diately.

Mr. ScotT. And how often does this occur?

Ms. SmiTH. Well, my members do audit testing, which means
they send testers out. When we have created the new fair housing
groups in Boston and New Orleans and Fresno, California, we find
a rate of discrimination anywhere from 47 to 75 percent of dis-
crimination against African-Americans, Latinos or Asian-Ameri-
cans when they are looking for rental housing.

Mr. ScorT. Mr. Carr, if she had testified truthfully, what do you
think she would have said?

Mr. CARR. Congressman, the paired testing by national neighbors
of the National Community Reinvestment Coalition reinforces the
same findings that Ms. Smith has just indicated. We routinely find
disparate treatment in at least 40 percent of instances, sometimes
close to 50. And other research has shown it to be as high as more
than 60 percent of the time.

The range of disparities in information is really across the spec-
trum, in terms of units available, in terms of explaining financial
terminology, in terms of call-backs. There are just huge disparities
found in paired testing studies.

So it would be just hard to believe that if someone developed a
competent paired testing study, out of 500 cases, you wouldn’t have
at a very minimum somewhere around 200 of those cases showing
some forms of important disparities that could have potentially lim-
ited housing opportunities.

Mr. ScoTrT. And that would be for each contact? I mean, that is,
when you go to a rental unit, you would expect discrimination 40,
50, 60 percent of the time. So if you are looking for an apartment
and have checked out five or six different units, and you experi-
enced discrimination 40, 50 percent of the time, it is virtually hard
to believe that a person looking for a house wouldn’t have run into
some discrimination every time they have looked for a house, is
that right?

Mr. CARR. That is correct, yes.

Mr. ScoTT. You mentioned apartments. What about steering for
homeownership, for purchases, how often does that occur?

Mr. CARR. We find the same general findings for homeownership
and rental housing.

Mr. ScoTT. And so, with 500 testers, you would think it would
be incredulous that someone could not have found widespread dis-
crimination in their testing?

Mr. CARR. It is just simply hard to believe from any evidence and
information that is available widely in the industry.

Mr. ScorT. And what about—we have heard testimony about
subprime loans. How often would someone have discrimination in
terms of mortgages?

Mr. CARR. The subprime lending market is an area—one of the
things that we said in our testimony is that we need better infor-
mation. And the reason we need better information is because we
continue, year after year after year, to have debates whereby, for
example, the groups that represent consumers and minority house-
holds point out these severe disparities and the only defense is,
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“Well, but you haven’t looked at all the variables. And, therefore,
it makes sense.”

And what we say is, “Well, stop hiding the variables. Give us the
information. Make publicly available credit scores information,
LTV, other product information. Remove from that information in-
dividual attributes, so that you don’t know specifically whose loan
you are looking at, but that you have a good, clear understanding
of the industry.”

We have found repeatedly, when there is good industry data pro-
vided on credit scores and others, that severe disparities continue
to exist in the loan process.

And I might say that the idea that a study by the Federal Re-
serve Board is somehow responsible for excessive subprime lending
to communities is novel, to say the least. The fact of the matter is
that the lending industry changed pretty dramatically. And people
were writing about subprime loans, including me, as early as the
late 1990’s, early 2000.

I published a study in 2001 called, “Financial Services in Dis-
tressed Communities,” and that study was not about trying to pro-
mote subprime lending. In fact, it was cautioning about the fact
that consumers were being steered into the subprime market and,
as well, predatory lending. These were just policy papers.

We also did a review of the Boston Fed paper that was academi-
cally reviewed. And we found that the Boston Fed did contain a
number of methodological errors, but our work found that those
methodological errors were not determinative.

And, in fact, the power of the Boston Fed study wasn’t to suggest
that consumers should get into the housing market using alter-
native credit scores and alternative data. The real power of that
was to say that, when individuals had blemishes in their credit
record, they weren’t treated the same.

To the extent that Black and Latino households had perfect cred-
it records and credit scores, they were treated pretty well. But, un-
fortunately, that occurred in only 20 percent of instances; that 80
percent of the market, everyone has some type of blemish, and that
is where the disparities arose.

And if I had known we were going to talk about this, I would
have reread the study; it was 16 years ago. But——

Mr. ScotrT. Well, let me ask you this. When you talk about the
variables, what kind of variables would you be looking for?

Mr. CARR. In terms of—oh, we would look for things like the
credit score. Because when people say, “Income is not determina-
tive of whether you should receive a loan,” they are absolutely cor-
rect. And no one has ever argued that. It is just that when you see
the severe disparities, for example, when you see five times the
loan-denial rates, you know that just tells you right off-hand, there
are not five times the level of credit problems. But the problem is
that we don’t make that data available, the credit score, so that we
can stop arguing about what is missing and start having rational
discussions on what data is available to us.

Mr. ScoTT. Let me ask just one, kind of, concluding question. If
someone where to testify that, in terms of seeking housing, you
sent out 500 pairs of testers, that they didn’t find widespread dis-
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crimination in the United States, would you find that testimony
credible?

Mr. CARR. I would find it curious. It might be that the testimony
is correct and the tests were conducted in an insufficient manner,
in an inappropriate manner.

Mr. ScoTrT. But is there any way that it could have been con-
ducted in an appropriate manner where you would not have found
widespread discrimination?

Mr. CARR. Not based on any evidence or information that I have
seen about standard paired testing conducted by a range of institu-
tions, from public bodies to private nonprofit agencies.

Mr. Scort. Thank you.

Thank you, Mr. Chairman.

Mr. CoNYERS. Would you submit those studies you referenced?

And I am sure Professor Liebowitz has written on this subject,
on these related subjects, right?

Mr. LIEBOWITZ. I am not sure what you mean by “related sub-
jects.”

Mr. CONYERS. Well, have you written at all?

Mr. LieBowITZ. Yes, I referenced a paper that I wrote in 1998.
I am working on something now that will talk about the subprime
type of problems. But the reality is that is not my main specialty.
Most of the papers that I write are not on mortgage discrimination.

Mr. ConYERS. Well, I am fascinated by them, I am sure, if I read
them. But we are on the other subject. You write about it some-
times as well.

Mr. LIEBOWITZ. The other subject being? I mean, I have written
about mortgage discrimination.

Mr. CONYERS. Well

Mr. LIEBOWITZ. And

Mr. CONYERS [continuing]. Don’t you think that would excite our
imaginations, if we read it?

Mr. LIEBOWITZ. Oh, yes, I recommend you read it.

Mr. CONYERS. Well, why don’t you submit it?

Mr. LieBOWITZ. I did submit it.

Mr. CoNYERS. Well, okay. Have you got any other written works
that we might enter and put in the record, as well?

Mr. LiIEBOWITZ. On that topic, just an op-ed or two, which I think
are also submitted.

Mr. CONYERS. Well, let’s make sure they are.

You know, you fascinate me as a modest writer who keeps secret
some of his best writing, and we have to make sure we have to get
it out.

When is this study you are writing now, currently, coming out?

Mr. LiEBOowITZ. I am supposed to have it done by the end of Au-
gust.

Mr. CONYERS. Does it relate to the subject matter that brings us
all here this afternoon?

Mr. LIEBOWITZ. Yes and no. It is

Mr. CoNYERS. I will take the “yes” part. That is all I need.
[Laughter.]

That is good.

Mr. LiIEBowITZ. Okay. That is fine.

Mr. CoNYERS. Would you send that to us too?
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Mr. LIEBOWITZ. Yes, I will.

Mr. CONYERS. I thank you very much.

We turn now to Mel Watt, who not only is a distinguished Mem-
ber of this Committee but Chairman of the Oversight Sub-
committee of the Finance Committee, on which he sits.

Mr. WATT. Thank you, Mr. Chairman. I am glad you started with
Mr. Liebowitz, because I was going to give him an opportunity to
clarify what he was saying in his statement.

I happen to agree that the study that was done by the Boston
Fed was probably unreliable. I don’t know whether it was out-
rageously unreliable. Unreliable is unreliable.

Mr. LieBOWITZ. I said

Mr. WATT. What I have trouble with is the next sentence of your
testimony, which says, “There was no basis for a claim that minori-
ties were discriminated against by mortgage lenders.” And I am
hoping that you will clarify that you mean no basis in the Boston
Fed study.

You can’t possibly be sitting here representing to this Committee
that you believe that there is no basis for claiming that minorities
are discriminated against by mortgage lenders. Or can you?

Mr. LIEBOWITZ. I certainly wouldn’t say that there are no indi-
vidual members of minority groups who are not discriminated
against. I would not say that.

Mr. WATT. Well, I am asking you, is your testimony that there
is no discrimination by mortgage lenders against minorities? That
is the question that is—and that, I believe, could probably be an-
swered with a “yes” or “no.” Either that is your testimony or it is
not your testimony. Is it your testimony?

Mr. LiEBowITZ. My testimony is that, in aggregate, for the
United States in the early 1990’s, which is the time period I am
referring to in the study, that there was no evidence that there was
overall mortgage discrimination against minorities in the United
States.

Mr. WATT. And what period of time was that?

Mr. LIEBOWITZ. Early 1990’s.

Mr. WaTT. What period of time is the early 1990’s?

Mr. LIEBOWITZ. In particular, I think we are talking about 1992.

Mr. WATT. So you surveyed the whole industry, you are not just
talking about the Boston Fed study, you are talking about the
whole industry you surveyed. And your testimony to this Com-
mittee is that, in the early 1990’s, 1990 to, what, 1993, that there
was no discrimination by mortgage lenders against minorities?

Mr. LiEBOWITZ. No, I am saying that there was no evidence that
there was aggregate discrimination. By that, I mean

Mr. WATT. Okay. All right.

Mr. LIEBOWITZ [continuing]. A statistical analysis, where you
take a look at mortgages and you carefully examine whether or not
they appear to be turned down at a greater rate for minorities than
for non-minorities after you have controlled for enough variables.
The one thing

Mr. WATT. Okay. You have answered my question. I think your
testimony has gotten to the point that it is so incredible that I am
not going to waste any more time with it. I mean, I was trying to
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give you an opportunity to clarify what you were saying, but let me
just go on to somebody who makes some sense here.

What are you finding—what is everybody else in the real world
finding in your experience about whether there is discrimination in
mortgage lending, rental, homeownership? Is there anybody else
who joins in this opinion? Steering? Anybody else who wants to
opine on this, that aligns themselves with Mr. Liebowitz’s opinion,
first of all? And then, if not, maybe you all could tell me what your
opinion is on the same issue.

Mr. Carr, I will start with you and just come down. I won’t ask
any more questions. But I don’t want to leave, as you noticed in
the first—even before the witnesses started, I don’t want to leave
any indication in a hearing record that goes wunrefuted or
uncontradicted, as the case may be.

Mr. Carr?

Mr. CARR. Thank you very much, Congressman.

I just want to reiterate that we did publish a significantly ref-
ereed article on the Boston Fed study, and we found it to be a cred-
ible study. And so I will submit that for the record.

Second of all, we have found in our paired testing studies signifi-
cant levels of disparity in rental and homeownership whenever any
studies that I have seen that are credible studies include that.

We also operate a Homeownership Sustainability Fund, in which
we help consumers who are dealing with problem loans as a result
of subprime, predatory and/or loans that contain otherwise unfair
and deceptive terms and practices. And we find routinely in those
files all sort and manner of deceptive practices in those loans.

Again, those would not be considered statistically significant in
terms of being, you know, something you could report on nationally
as a national study, but they are good anecdotal evidence that rein-
forces the best information that we have that is unfortunately the
HMDA data, which we report on.

And we have a study that we are very proud of called, “Income
is No Shield,” where we show that income really doesn’t protect
consumers of color in the housing market. In fact, that we find
even greater disparities as income increases for minority house-
holds.

And what we would encourage and urge is that Congress con-
sider expanding the data variables that we have available, so that,
again, we don’t debate——

Mr. WATT. As you know, Mr. Carr, I am on your side of that. We
are strong advocates of that. And perhaps we can give Mr.
Liebowitz some more statistically verifiable information; then he
can perhaps reach a different conclusion.

Ms. Smith? And then I will get Ms. Sangree and Ms. Wiggins.

Ms. SMITH. Undersecretary Jack Kemp, he authorized——

Mr. WATT. He was a Republican, wasn’t he?

Ms. SMITH. Yes, yes.

Mr. WATT. Okay. Just trying to be bipartisan here.

Ms. SmiTH. Me, too. We received a grant through HUD to do test-
ing, mortgage lending testing, in eight cities in the early 1990’s.
And we found high rates of discrimination against African-Ameri-
cans and Latinos in those eight cities.



106

If you look at from the mid-1990’s to just 2 years ago, the De-
partment of Justice brought red-lining lawsuits against some in-
cr(adibly large lenders in Grand Rapids, Detroit, Chicago, and Gary,
Indiana.

And last November and December, when we realized the credit
crunch was coming in and the underwriting guidelines were tight-
ening up, I thought back to my days in 1975 forward in fair hous-
ing and I saw, whenever there was a credit crunch, as there was
in the early 1980’s, who was squeezed. And that was women and
people of color.

So we did some testing of banks in several States. And we found
that, while the Latino, African-American and White testers were
all given information about loan products, the Latino and African-
American testers were referred to the highest-cost loan product, the
highest interest rate, the highest downpayment.

And in some instances when the African-American homebuyer
went in, the banks said, “The person who deals with mortgage
loans is not here today. She is on vacation, and no one can help
you.” When the White tester came in the next day, she was still
on vacation, but they made sure someone helped that White tester
get information.

Mr. WATT. Not statistically reliable, according to Mr. Liebowitz,
I am sure.

Ms. Sangree?

Ms. SANGREE. I would just add that, in the field of the subprime
lending that the Baltimore City lawsuit is concerned with, although
there isn’t publicly acceptable data, as Mr. Carr is urging should
be made more available, we have several snapshots that are pro-
vided principally through litigation.

And if you look at page 30 of the Wells Fargo complaint that is
attached to my written testimony, you will see a citation to a case
from Philadelphia where, through discovery, they had access to the
loan documents of borrowers. So they were able to look at credit
scores and all of the other risk factors. And the conclusion in that
case was that borrowers residing in African-American neighbor-
hoods pay more than comparable non-African-Americans and resi-
dents of communities in which White people predominate.

We see similar patterns in Baltimore City. We have not had ac-
cess yet to the discovery in our lawsuit, but we will be having that.

And in the meantime, as I mentioned in my oral remarks, the
Annie E. Casey Foundation, based in Baltimore, is doing research
in 13 cities across the country, including Baltimore. In Baltimore
they are focusing on a cluster of neighborhoods encompassing
20,000 people. They have a contract with Experian, and their re-
searcher is looking at not just income data but also credit scores
and other risk factors. And the conclusion he has made in these
Baltimore neighborhoods is that there is an over 15 percent racial
disparity for refinances in 2006 and a slightly lower disparity in
home-purchase loans.

So we are getting these snapshots of the statistics that show
that, you know, the HMDA data that shows vast racial disparities
in lending practices can’t be explained away by differences in credit
scores or other risk factors. And if HMDA data included more of
that data, we could see it on a nationwide scale as well.
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Mr. WATT. I can tell Mr. Liebowitz is not convinced yet.

Ms. Wiggins, perhaps you can help.

Ms. WIGGINS. You have great faith in me, Congressman. I don’t
know that I will be the one to——

Mr. WATT. He is turning red, though. [Laughter.]

So his body language is changing a little bit.

Ms. WIGGINS. The Lawyers’ Committee generally does not engage
in this kind of testing, but I would agree with what has been said
so far. I always quote and cite the NCRC study that Mr. Carr re-
ferred to. The Center for Responsible Lending has also done good
studies on this as well. And I would be happy to talk with the staff
about how they could get copies of those studies.

Mr. WATT. And Mr. Liebowitz, make sure you send them to him
too.

Ms. WIGGINS. Yes, I will make sure I CC him on that. [Laugh-
ter.]

I also just wanted to underscore the point, the need to have fund-
ing through the FHIP and FHAP programs, so that the statistical
data would be available.

One of the things that I highlighted in my written testimony on
pages nine and 10 is that, when the funding for that kind of testing
is unavailable, that disparate impact cases aren’t able to be filed.

And as NFHA pointed out in their Fair Housing Trends Report,
about a quarter of those centers have had to either go down or shut
off some of their enforcement activities or just close their doors all
together, one of which was a powerful center in North Carolina,
where I know you are from.

Also, the FHIP and FHAP agencies accounted for 91 percent of
all fair-housing complaints that were filed in 2007. So I wanted to
use this opportunity to just underscore those.

Mr. WATT. Thank you.

Mr. Liebowitz, we are working to try to get the data set ex-
panded on the HMDA. We vigorously believe that it should be ex-
panded so that verifiable statistical studies of the kind that you say
don’t exist can exist. Although a number of people have jumped
across that threshold substantially. I am sure that in your heart
of hearts you don’t believe that discrimination doesn’t exist.

Mr. Chairman, with the earlier witnesses, I alluded to the fact
that Representative Al Green has a bill that he has introduced that
would enable HUD to do paired testing using other agencies be-
yond what the Department of Justice is doing. And I wonder if it
would be appropriate to perhaps allow him, since he came and has
a very strong interest in this area, a couple of minutes to question
the witnesses.

Mr. CONYERS. Yes, I am interested to know how it would help
us deal with the issue that is in front of us.

Mr. WATT. I ask unanimous consent that he be allowed to ask
questions of this witness panel.

Mr. GREEN. Thank you, Mr. Chairman.

And I thank Member Watts for his kind assistance. He is the
chairperson, of course, of our Oversight Subcommittee, and he does
a stellar job.

And, Mr. Chairman, your reputation is far and wide, and it is al-
ways good. And I am honored to sit with you today.
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If I may, I will move right to what I consider the bottom line,
which is the testing. Is it agreed upon by all present—and to re-
spond, I would beg that you kindly extend a hand into the air. This
is comparable to what we call voir dire, or “voir dire,” in a court,
depending on where you are from. [Laughter.]

I am from Texas. We say “voir dire.” Which is a French term
that means “to speak the truth.” So mendacity would not be appro-
priate.

If you agree that testing is the best methodology by which to as-
certain the empirical evidence necessary to prove discrimination,
would you kindly extend a hand into the air if you think it is?

Okay. We have two people, three people

Ms. SANGREE. I am agnostic.

Mr. GREEN. Okay. Well, permit me to ask, because I am looking
for something better than testing. If you have a methodology that
is better than testing to acquire the empirical evidence, would you
kindly help me to understand that methodology?

Ms. SANGREE. Well, I am just not an expert in rental discrimina-
tion. I think for rental discrimination that certainly testing would
be the best, and probably for home purchases. In the lending envi-
ronment, I think access to the data would probably be enough. You
wouldn’t even need to do the testing.

Mr. GREEN. One of the reasons why, as I understand it, we don’t
have more testing in the area of lending is because we have laws
that prohibit one from fabricating a story so as to perfect testing.
If I am incorrect, would you kindly help me?

Ms. SMITH. No, you are correct.

Ms. SANGREE. Yes.

Mr. GREEN. Okay. So we really have not had a fair opportunity
to apply testing to the lending environment. Is that a fair state-
ment?

Ms. SMITH. We have had the opportunity just at the inquiry but
not through the application process.

Mr. GREEN. Exactly, because of the application itself——

Ms. SMITH. Yes.

Mr. GREEN [continuing]. You cannot fabricate.

Ms. SANGREE. I want to amend my vote and say, yes, testing.

Mr. GREEN. Ah, thank you. [Laughter.]

So now I have—for clarity purposes and because Watts is a great
lawyer and he will remind me that I did not properly address the
record, so would you kindly raise your hands into the air one more
time if you agree?

Okay. Let the record reflect that all but Mr. Liebowitz—is that
correct? You did not raise your hand.

Okay. You may lower your hands.

Mr. Liebowitz, if you would, kindly explain to me a methodology
that is better than testing in the area of home purchasing, for ex-
ample, or leasing—we will just take these—that is better than test-
ing in acquiring the empirical evidence.

Mr. LieBowIiTZ. If you want to talk about rental or home pur-
chasing, it might very well be the case that that is the best method
for one-on-one, individual, in every instance finding out wheth-
er——
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Mr. GREEN. Thank you. Let me reclaim my time quickly and ask
this question, Mr. Liebowitz.

Mr. LiIEBOWITZ. I thought you were talking about——

Mr. GREEN. No, no, I have one more question. I accept your an-
swer. One more question, please, sir.

In the area of testing, with reference to purchasing a home, have
you had any experience in this area in terms of acquiring intel-
ligence, meaning information, and synthesizing additional thoughts
from the data acquired? Have you had any experience with this?

Mr. LiEBOWITZ. I have not had any direct experience with test-
ing, but——

Mr. GREEN. Well, it is testing we are talking about.

Mr. LIEBOWITZ. But if you let me

Mr. GREEN. No, no, no. It is testing we are talking about.

Mr. LieBowITZ. Can I answer the

Mr. GrEEN. I will, but only if we finish this. I only have 5 min-
utes.

So you have not had experience with testing in this area. Would
you conclude that the methodology that you have utilized could
have benefited from testing, to some extent?

Mr. LIEBOWITZ. It is conceivable it could have. But the problem
with testing is you test some particular location, and the advantage
of a database is it covers everyone, or at least what you are hoping
is a large, representative area. And

Mr. GREEN. So would you agree, sir—if I may, if I may, if I may.
Would you agree that—are you a lawyer?

Mr. LiIEBOWITZ. No.

Mr. GREEN. Okay. Would you agree that in court the empirical
evidence that we seek probably will be derived from testing as op-
posed to the statistical analysis that you performed?

Mr. LIEBOWITZ. I can’t talk about what would be

Mr. GREEN. All right. All right. I appreciate your answer.

Finally, let me say this. This bill, H.R. 2926, for those who are
unfamiliar, provides about $260 million over 5 years for FHIP, for
the Fair Housing Initiative kind of testing that you have been talk-
ing about.

And for those who would say $260 million is a lot of money, I
agree; it is almost what we spend on 1 day in Iraq. So it is a lot.
But it is needed. And my hope is that we would be able to acquire
that type of assistance from our Congress.

A final question before I again thank the Chairman and yield
back is this: In performing the testing—I think you have answered
the question—but in performing the testing, if you don’t have
someone who is willing to take the evidence and use the evidence,
perhaps even in court, how much value is the evidence—or how do
you find value with the evidence?

What do you do with it when you cannot take it to court or you
find that you have an agency that is not cooperating to the extent
that it deems it necessary to pursue and prosecute? What are you
doing with the evidence?

I will just start with the gentleman, Mr.—and I am sorry, I can’t
see your name from here, but I can look here and find it. This is
Mr. Carr?

Mr. CARR. Yes.




110

Mr. GREEN. Okay, Mr. Carr.

Mr. CARR. With the evidence that we find, we bring actions
against a range of mortgage market participants, and we have,
ranging all the way from investment banking institutions to the
credit rating agencies, all the way to individual lenders.

So we act as expeditiously and as forcefully as we can. But,
again, the level of funding that is available, the paucity of informa-
tion, really limits our ability to perform.

Which is why we have argued that what we really need is a new
institutional structure, a Cabinet-level appointment for civil rights
enforcement that will talk directly to the President and provide
leadership in order to finally and once and for all break the back
of discrimination in housing, in education, in health care, insur-
ance, the credit markets and others. And until we have something
that is broader and more powerful than that, we simply will be
working around the margins.

Mr. GREEN. Thank you.

And, Mr. Chairman, I will yield back. I will just comment and
make—someone mentioned that the way has been shown to us. I
think that what we are doing with the Fair Housing Act is a part
of the way, but the will still has to be there to enforce it.

Thank you, Mr. Chairman. I yield back.

Mr. CONYERS. Thank you all very much.

Professor Liebowitz, what are you thinking about now? Have you
been slightly moved by the discussion that has taken place?

Mr. LIEBOWITZ. No, I can’t really necessarily say I have, even
though some of the earlier discussion with some of the people on
this panel moved me somewhat.

The thing that I am picking up, however, which confirms some-
thing that was in my statement, was that people are convinced
they know the answer before the analysis is done. And when you
know the answer in advance, you are not really open to finding out
what the truth might be.

And I am picking up people saying they know what the answer
is, and they just wait for some study to confirm what they already
know. If that is the case, that is fine, but there is not much point
in trying to, sort of, conduct studies to actually see what the story
is.
Mr. WATT. Would the gentleman yield for just a second?

Mr. CONYERS. Yes.

Mr. WATT. And I am sure the Chairman can attest to this from
a vantage point of years that exceeds my 62, 63 come August. But
when you are Black and you live in a world for 63 years, I don’t
need empirical evidence to tell me that discrimination exists.

Now, do we need to verify that to a court? Do we need to test
for it? Do we need statistical analysis? Do we need databases for
that purpose? Absolutely. Do we need that kind of verification to
make good public policy? Absolutely.

But if you are detecting that I know that discrimination exists
in the housing market, in the education market, in the criminal
justice system, I would have to plead guilty to that, because it is
based on years and years of personal experience. And so that I
don’t apologize for.
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We have to get good information and have it verified in every
way that we can to convince, quite often, people like you who are
reluctant to acknowledge that these things happen in our world
and have happened in our world and continue to happen in our
world. And I acknowledge that that is part of our responsibility in
setting public policy and in winning cases or in operating in this
world. I suppose you came here with some predispositions too
based on your life experiences.

So that is it. I just thought he needed to hear another perspec-
tive on that.

Mr. CONYERS. Well, Stan Liebowitz, you have become the focus
of so much attention. I can’t understand why. Learned, a writer,
prolific, I suspect.

Let me refer you to a book edited by James Carr. It is called,
“Segregation: The Rising Costs for America.” And I recommend it
to the whole panel.

Listen to this. HUD’s enforcement powers have, for various rea-
sons, largely remained underutilized. In 2003, HUD brought only
four racial discrimination cases, although it had received more
than 2,700 complaints that year. Nearly 40 years after the passage
of the Fair Housing Act, at least 3.7 million fair housing violations
still occur each year.

And it seems to me that it isn’t—we don’t have to base it on our
individual experiences in America. It is there for everybody to see.
We live in an essentially segregated housing pattern system in the
United States of America.

Is that a reasonable question to put to all of us here?

Mr. LIEBOWITZ. Are you asking me specifically?

Mr. ConYERS. Well, we always point to you to kick off the discus-
sion.

Mr. LIEBOWITZ. I am not trying to deny that there is no discrimi-
nation. I am talking about one specific area, which is mortgage dis-
crimination and particularly whether or not one gets a “yes” or a
“no.” And at the time period when I was looking at it, there was
no issue, there were no numbers on what the rate was.

At that time period, the arguments that you could make for why
somebody would discriminate, if you were going to be discrimina-
tory in the mortgage business, would you do it, you certainly hurt
yourself if you don’t make a sale because you want to not allow
somebody based on their skin color to get a mortgage.

But we are talking about generally large institutions that were
making mortgages that had been taking a terrible beating publicly
from the yearly HMDA data coming out. They, I am sure, were con-
cerned about their general track record and the publicity and, I
would have thought, would have tried very hard to make sure that
they weren’t engaged in discrimination, even to the point of bend-
ing over backwards the other way to avoid any possible bad pub-
licity.

You also didn’t have what you will find in a lot of rental situa-
tions, where it may be, because there is still a certain amount of
racism that exists in the country, I am sure, of tenants who might
not want other tenants to live there of a different color. And, there-
fore, somebody who is in charge wants to take that into account,
or maybe they are racist themselves.
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But for the mortgage process, that doesn’t really exist, because
the person who is giving the mortgage doesn’t live anywhere,
doesn’t have to worry about what any of the other mortgagees out
there think, because nobody knows. The neighbors may not like it
if somebody moves in, but they don’t know necessarily who gave
the mortgage.

So the arguments for why you would see people engaging in rac-
ism occur much less so in this particular transaction with making
the mortgages.

And then, given all the negative publicity, I am willing to accept
the proposition that there may not have been any mortgage dis-
crimination going on in the early 1990’s, and, therefore, I would
like to see a test. And I don’t see any evidence that there was.

And unfortunately—I am in agreement with you when you say
you want to get more data. More data would be good. More data
is always better than less. And any time you can get more data,
I think it is good. In the case of the mortgage discrimination, the
data from HMDA is insufficient, as almost everyone understands.

There was this one attempt by the Boston Fed to increase it, and
we don’t have other attempts where we could take a look, for in-
stance, how this thing was done. And it was done—the mortgage
lawsuits that did it in a flawed way. And it was unclear that you
could ever clean those numbers up properly.

When I used the term “egregiously bad,” I wasn’t talking about
their study so much as the numbers. Somebody put those numbers
in that database and didn’t look at what they were doing, and
there were all sorts of crazy things going on that couldn’t possibly
be correct: negative interest rates, mortgages that were sold in the
secondary market but that were disapproved—and you can’t sell a
mortgage that hasn’t been approved—and those types of things.
And there were hundreds and hundreds of those problems.

That was the basis of the problems. And that is the only thing
we have to hang this whole big question on.

Mr. CARR. Mr. Congressman, if I could just comment really
quickly on two quick statements that were made.

One was the idea that somehow if you are selling these loans
into the secondary market into investors who don’t live next-door,
the likelihood of discrimination is less, one could argue completely
the opposite. The fact that you don’t have to personally endure
what happens when you provide that person with a predatory loan
could, in fact, potentially enhance discriminatory practices. And
one of the reasons that many argue that the subprime crisis got to
the magnitude it is today is because those loans were shipped off
to unknown investors and the result happened concentrated in mi-
nority neighborhoods.

The second argument about the HMDA data, I don’t want to
make it sound as if the HMDA data is to be dismissed. There is
no publicly available credit-related data that reinforces or supports
the levels of disparity in lending by race and ethnicity in the
HMDA data. The question is, to what extent, and can you put a
specific statistic on it, et cetera, et cetera. But, in fact, the HMDA
data do show wide disparity of treatments that cannot be explained
by publicly available credit data.

Mr. CONYERS. Ms. Smith?



113

Ms. SMITH. Thank you.

Mr. Liebowitz implied that people don’t act against their own
economic interest, that, you know, if you are selling a home, you
are going to sell it to anybody because you want that commission.
If you are doing a loan origination, you are going to give it to any-
body because you want that commission.

The fact of the matter is, that is simply not true. And I will send
him the report that the Urban Institute did based on our eight-city
testing investigation of hundreds of lending tests in these eight
metropolitan areas.

People think and economists often say to me, you know, it is irra-
tional for people to act against their economic interest. And I have
to remind them that discrimination is irrational, and they act that
way anyway.

Mr. ConYERS. Well, I have to submit that people also act against
their political interests. I have noted that in the course of my ca-
reer. And so I am not shocked to hear you say that they act
against, sometimes, some, against their economic self-interests.

Mr. CARR. Congressman, if I could, just one comment very quick-
ly. When I say there is no publicly available credit data, it is not
that there aren’t studies that have shown that minority households
have higher credit challenges than do non-Hispanic, White house-
holds. It is that the disparities in their credit profiles don’t in any
way relate to the extreme disparities in the HMDA data. So there
is data; you can actually compare it, and they don’t make sense.

Ms. WIGGINS. May I add just a few more points?

I wanted to just speak as the advocate for the folks who are left
to bridge the gap when Government agencies underutilize their au-
thority and the obligations under the act. That there is a chipping
away of the breadth, of the complete range of what is possible
under the Fair Housing Act.

When HUD and DOJ doesn’t file disparate impact cases, what
happens is what we are seeing now in the court system. Just last
month, the Supreme Court ruling from Ledbetter v. Goodyear Tire
was applied to a design and construction case. This was the 9th
Circuit. And they said that the discrimination would have occurred
when the design and construction of the noncomplying building
was completed, not when the individuals with disabilities learned
that the building was out of compliance. The Department of Justice
was silent on that issue.

Also, we are seeing a chipping away of the act as to discrimina-
tory acts that occur after the sale contract, or rental contract of
housing units. There is a trend among two circuit courts of appeal
and some district courts to outrightly reject any allegation of dis-
crimination that takes place after those instances, saying that it is
not within the Fair Housing Act.

So I just want to reiterate that, as I was the one who was asked
to testify about the burden on the community when Federal agen-
cies don’t fully enforce the Fair Housing Act, that this is part of
what happens.

Ms. Smith was modest in part of her earlier testimony. She was
talking about how her organization has filed a suit against a real
estate agency in Detroit. What she got in exchange for that is a
suit that we are representing her in. She is now facing court action
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because of statements she has made about that case. And the Law-
yers’ Committee, along with some brilliant people at Fried Frank,
are representing her and the National Fair Housing Alliance in
that. And I just wanted to say that is another deficit when the Fed-
eral agencies do not do what they are supposed to do.

I just wanted to briefly address Mr. Liebowitz’s comments. What
I hear is a different orientation, certainly, from where I come from.
That discrimination occurs when only it can be proved as inten-
tional, when someone uses a racial slur, when someone says, “We
don’t want those people here,” or, “Sell to everybody but them,” and
we draw a red line around a certain neighborhood.

But the disparate impact, pattern-or-practice cases are out there.
We are bringing those cases. Other advocates in the fair housing
community are bringing those cases. And DOJ and HUD should be
bringing those cases too.

Mr. CoNYERS. Well, let me, before I recognize the Ranking Mem-
ber, let me read this passage again.

“In 2003, HUD brought only four racial discrimination cases, al-
though it received more than 2,700 complaints that year. Now, 40
years later after the passage of the Fair Housing Act, at least 3.7
million fair housing violations still occur each year.”

Now, those all don’t have to be racial; there could be other rea-
sons for them.

And so, Professor Stan Liebowitz, we come back to the original
question that we started off with. Isn’t it apparent to you that
there are serious violations of the act that we celebrate, that was
passed 40 years ago, in the millions? And this is annually.

So might we reach some agreement on the seriousness of the
problem based on these statistics?

Mr. LiIEBOWITZ. I have no idea of the provenance of those statis-
tics. I have been talking about discrimination in the origination of
mortgages. And I don’t think that is what those statistics are re-
lated to. My guess is they are related to renting and other activi-
ties.

But I have no idea where that number comes from; I am unfa-
miliar with it. So I don’t know what to make out of that number.

My expertise is more narrow. It is really just with the mortgage
origination. And I am not aware of any number that indicates there
is a great deal of discrimination going on in that market. So I don’t
think we are getting any closer right now.

Mr. CoNYERS. Well, let’s set my statistics aside for a moment.
Does your visual knowledge, from what you have seen of the way
communities in America are laid out in every part of the United
States of America lead you to suspect that the geography of this
country, we somehow always seem to be ending up in communities
that are distinguishable by race?

Mr. LIEBOWITZ. I certainly agree with that. The exact reasons are
not completely clear, because you find that, to some extent, on col-
lege campuses as well. And on college campuses, the students are
choosing on their own to live and act segregatedly. I think that is
very unfortunate, but that is what you see there.

So there is no doubt—I am certainly not going to argue against
history, that, you know, there has been a great deal of discrimina-
tion in the past. And it was a terrible thing. I don’t doubt that dis-
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crimination still goes on in terms of activity. In the origination
mortgages, I don’t see any evidence to that.

And I think there are other parts of society where there may not
be as much discrimination going on. I think the country has under-
gone a great change in my lifetime. And, thus, I have no idea about
the 3 million number that you keep bringing up.

So I am not going to deny that discrimination is going on and
that racism exists. I would say it is, in my mind, really quite small,
that most Americans are very open-minded, much more than they
used to be. And there are people who try to go out of their way to,
sort of, be open-minded and give everyone a fair chance. And I
think that largely describes a great deal of the country right now.

Mr. CoNYERS. Well, I hear you implying that it may be the kind
of self-segregation on university campuses is somewhat the same
as what is going on in housing patterns in the United States. Is
that a fair assumption?

Mr. LIEBOWITZ. No, because there is one other difference, and
that is there is going to be segregation by income levels, because
different parts of cities have different style of houses. So that is
going to occur.

Within income levels, segregation still occurs. And that would
seem to be something that you wouldn’t expect to necessarily hap-
pen.

And there I have no doubt that, in the past, it was largely due
to racial discrimination. But I am not sure now that that is really
all that much of it. I think it may be that it is what we are seeing
that people can move and they want to be with people with whom
they feel more comfortable.

Mr. CoNYERS. What about school patterns, which frequently fol-
low housing patterns? I don’t claim you to be an expert here, but
it is fairly observable that, as a result of housing segregation, you
end up with the resegregation of the school system in America.
Does that comport with what you have seen and heard and read
about this subject?

Mr. LIEBOWITZ. It is certainly my understanding. I sent my kids
through public school. There were attempts to try to integrate by
creating magnets and whatnot, not all that terribly successfully.
That is a very difficult problem.

Mr. CoNYERS. Could I recognize the Ranking Member now, Mr.
Franks of Arizona?

Mr. FRANKS. Well, thank you, Mr. Chairman.

My remarks here are more contemporaneous than anything else,
because I have to apologize that I couldn’t be here for all of your
testimony. And I was out trying to save the world, and that is the
truth. But this is a challenging situation here, and if I could just
kind of lay the premise from my own perspective.

I think with all of my heart that everywhere we find discrimina-
tion, whether it be systemic or personal, individual discrimination,
we as a society have a responsibility to crush it. I think it is an
evil that goes against the dignity of humanity of every individual.

I do associate myself with Mr. Liebowitz’s comments, however, in
that I believe that the whole mortgage crisis is not predicated on
discrimination. There may be elements there that are hard to di-
vine in all of the challenges that we have, but I think there is a
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great point that he made that related to some of the income levels
here.

And this is going to hard, and I will probably say something con-
troversial, and I don’t mean to, but I am going to go ahead. I think
that the tragedy in this country where we had racial discrimination
was such a mark on our hearts and on our history that there is
just no way for us to adequately address that and, you know, to
really be able to express how tragic that was. Because discrimina-
tion, at its very core, is saying that because someone is different
that somehow they are not a child of God.

And if there is anything that this country is fundamentally
founded on, it is that we hold these truths to be self-evident, that
all men, all human beings, are created equal. That is who we are
as Americans. And where we step from that, it is a great tragedy.
And I believe we continue to step from it in many areas of society
today.

But in this particular situation, I believe that we are aiming at
the wrong cause, in this particular Committee. And I say that with
great respect for the people who disagree with me.

But I also believe something else happened. And maybe this is
not the right forum to present it. But I think in the Great Society
programs, that however sincere they may have been, with a lot of
these sectors of our society, in many cases the minority sectors of
our society, brought a dependence upon Government that did not
accomplish the ultimate goal, which was to see all sectors of society
come to be equal in every way.

And I think, unfortunately, that it has created such a depend-
ency that it was depressed the income levels. And I think that
somehow it is hard for us to face those things, because, you know,
we don’t want to look at something like that directly. But I think,
unfortunately, that has been the case.

And we have to have equal opportunity and do everything we can
to be color-blind. And I will say this. It was mentioned about
schools. The most integrated institutions in America are faith-
based institutions, and certainly that applies to schools. There are
probably no more integrated schools in America than the local
faith-based private schools, because they see everyone there as a
child of God and equal in his sight and equal in the sight of all
human beings.

And until we as a society, I believe, embrace that and say we are
going to see each other equally and we are going to act as brothers
and sisters, but we are not going to institute failed policies of a so-
cialistic nature that have proven throughout history to hurt the
very people that it purports to help.

Now, again, this is a hard place to bring a subject like this, and
I know that I am so outnumbered in this room. But I still say it
with absolutely all the respect and love in my heart for everybody
in this room. And I hope that somehow we could delineate the dif-
ference between discrimination and bad policy.

And the mortgage crisis was caused by greed. It was caused by
mortgage brokers that told lenders things that weren’t true. It was
caused by people who looked at houses and thought, well, I can
make money by appraising this house for more than it was. And
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these are things that we should be going after, because that is
what caused the problem.

And, in the meantime, we should go after discrimination wher-
ever it presents itself but not tie the two together unless they de-
serve to be tied together.

With that, Mr. Chairman, I yield back. I think I am going to take
a run for it, okay?

Mr. CoNYERS. I think we appreciate your comments, and I am
glad that you were able to return.

Attorney Wiggins, you left us with a choice to be made in your
presentation. You said there were two strategies, and you were
hoping that the right one would be chosen. Would you redescribe
what choices were before us and which one of them you might pre-
fer yourself?

Ms. WiGGINS. Thank you. What I was saying was that we are at
odds, the advocates, those of us in the fair housing community, we
are at odds with the Federal agencies who are supposed to be en-
forcing this broad act. And we both can’t be right.

I was saying that either those of us in the fair housing commu-
nity are right and that we should safeguard the protections, the
full range of arsenals that are afforded to us under the act. Or the
Federal agencies are right, and as the lack of using their authority
chips away at the breadth of the act is okay because there are folks
lilkekme and the other folks on this panel who will pick up the
slack.

My request is that the Members of this subcommittee, in par-
ticular, as well as other Members of Congress would use the full
force of their authority and influence to ensure that we all have the
ball picked up, that it is not just the people in the communities
who have to bridge this gap, but that those agencies who have obli-
gations and resources under the Fair Housing Act to do everything
they are supposed to do within the full force of their authority and
influence to ensure that all of us who are protected under that act
are served by their Government.

Mr. CoNYERS. The Attorney General recently declined to form a
task force that deals with parts of this subject. Does anyone want
to make any comments about that?

Ms. Smith?

Ms. SMITH. I have been investigating mortgage lending discrimi-
nation since 1977. And when the subprime market came about and
grew exponentially from 1992 to 2002, we saw the inflated apprais-
als happening.

I actually met with the largest company at the time who was
selling all of the appraisals to the lender. And I said to him, do you
understand that you are churning these inflated appraisals, that
when an unscrupulous lender and appraiser push it into the sys-
tem in a neighborhood, then other lenders don’t understand that it
is just artificially increasing the value of the property and that you
need to do a better job about this?

And his response to me was, “I am just taking public records. So
I am not discriminating.” And I said, “I understand you are taking
public records, but you have some responsibility to do due diligence
to see that those appraisals are accurate.” Then Fidelity bought
them, and it kept the churning.



118

But I was looking at this from the 1970’s forward, because I saw
this happening first in the African-American community. The lend-
ers who saw the high equity that, particularly, senior citizens had
in their homes and ways to strip that equity. And North Carolina
passed the first anti-predatory lending law to address this.

The Attorney General should look at not just loan origination but
underwriting guidelines that were directed to have higher costs for
people of color in neighborhoods.

For example, we filed a lawsuit against United Guaranty, the
fourth-largest mortgage insurer in the United States, in 1988 be-
cause they have limits. If your home—I am from Toledo, Ohio,
originally, so when I say to you that you had—and you know this,
Congressman, because you are from Detroit. You can have beau-
tiful homes that are under $40,000, three-bedroom frame homes
with a garage, well-maintained homes.

And we uncovered that the mortgage insurance companies had a
minimum insurance amount, so that if you were putting less than
20 percent down on your property, they were denying mortgage in-
surance on the house, which then made the lender reject that loan,
which made them then go to a hard-money lender to get a loan.

Now, this was in the 1970’s. We saw it replicated in the 1980’s,
the 1990’s, and now today, that the lenders just kind of twist how
they are making these loans and what kind of activities they are
going to engage in to make it a higher-priced loan in a neighbor-
hood of color or a higher-priced loan to a senior citizen regardless
of their race, a higher-priced loan to women.

The Justice Department did a great job with the Long Beach
case back in the mid-1990’s. They were first to understand with
that case, in Decatur Federal, that there was a subprime market
and how it was acting.

And I think if the Attorney General would look back at those
cases in the early 1990’s and the mid-1990’s and start looking at
all the players in the mortgage lending market and see what their
role was—and then we have to jump to Wall Street, because Wall
Street paid a premium to lenders to push the exotic loans, the ad-
justable rates, the 327s, 228s. It paid a premium.

And the lenders told me this. You know, I didn’t make this up.
They came to me, and they said, “Shanna, you want to criticize us
for pushing ARMs, but they pay us more to push these loans.”

And we all know—some of us are old enough to know that when
the adjustable rate loans were first made, the 525s, it was for a
niche market. It was for people who had increasing income and
lived in neighborhoods where the property was appreciating pretty
rapidly, so that it wasn’t a risky loan. It was made for that par-
ticular demographic. It didn’t include me, but it included a lot of
other people.

But then they pushed this exotic loan into the full market and
onto people who just didn’t know that these loans weren’t good.
They sold it to the real estate agents, who said, “You know, you
tell me you are qualified for a $200,000 home, but I can get you
into a $300,000 home, and here is your payment.”

Lenders would say and real estate agents would say to people,
“What do you want your payment to be?”, rather than, “What can
you really afford in the long term?” And they kept saying, “Oh, you
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can just refinance it.” And I listened to that for a little while, be-
cause I pay my bills on time, and I thought, “Well, yes, you could
just refinance.” Then I realized, well, any time you buy your house,
you know, you buy something for the house, or during that 2 years
you might get another car, and your debt-to-income ratio has
changed, so you can’t necessarily refinance it.

So I think if the Attorney General would look at all the players
in the market, from the originator all the way up to Wall Street,
who created these loan products—I mean, there is nothing wrong
with an ARM. It was just marketed to the demographic that it
wasn’t intended for. And that demographic, then, is suffering.

We are seeing middle-class White Americans now losing their
homes left and right, but it was the African-American community
who was first targeted. And many, many seniors who were African-
American lost their homes years ago.

And now we have to make sure—hold people accountable for
what they have done to our communities and how they have
stripped our wealth, our taxes, how it is hurting our schools. What
is it going to do to grocery stores? What is it going to do to our
whole economy?

And if the Government, if the Attorney General holds somebody
responsible, I think we can rest assured it won’t happen in the fu-
ture.

Mr. CONYERS. Mr. Carr, you get the last word.

Mr. CARR. I just wanted to say that the subprime market melt-
down, I agree with Congressman Franks that it is not solely an
issue of discrimination. It was a lot of regional economic
downturns; there was speculation on the part of a number of home-
buyers. But there was a lot of unfair and deceptive practice, and
within that unfair and deceptive practice was a lot of steering of
minority consumers.

I would just like to reinforce one of the things that Ms. Smith
said also, though, which is the whole system—there was unfair and
deceptive and/or just completely irrational business practices
throughout the whole system.

And if you just pick one point, the credit rating agencies, if those
agencies had not been stamping on loans that were basically
subprime junk bonds “investment-grade” and sending them out the
door, millions of Americans would not be losing their homes now.
And as we look at this issue, that issue has to be one that is fo-
cused on.

A final thing, if I could just really quickly say I really appreciate
the conversation, Congressman Franks, from you. It was very pow-
erful and very moving for me.

And T just wanted to say, one of the things that I think that we
have to do better as a country is not necessarily focus on the past
so much. I mean, I think the past is important to understand how
we got here. But more important is our future.

And the question is, where is America going to be in the 21st
century when, in fact, the communities of color are the fastest-
growing populations and they are the most disconnected from op-
portunity and the ability to compete?

And I think maybe that is an area where, if different sides of the
aisle can, sort of, galvanize themselves around the need to really
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understand what is the competitive landscape for America if we
don’t succeed, then maybe we can purge a lot of the conversations
about, well, it was this, it was that, it was that program, it was,
you know, discrimination, it was bad Great Society, and focus on
the fact that we have to move forward as one country and succeed.

And then once we have built the resonance among the public to
say, “You know what? We have to succeed,” then maybe there will
be greater understanding of and appreciation for things like: collect
better data. What is the harm in collecting data? If you are con-
vinced that discrimination doesn’t exist, then why object to col-
lecting the data so we can measure it and monitor it and then, to
the extent that we find that it actually exists, do what you have
encouraged us to do here in a very, I think, powerful and moving
way, which is to end it.

But I don’t believe that will happen unless America understands
we are all on the same team. And we need to start acting that way
and acknowledging it.

Mr. CoNYERS. Well, Trent Franks and I are working hard within
the Committee to rise above the natural politicization that comes
out of the Federal legislative process. And I wanted to commend
him.

Mr. FRANKS. Thank you. And I just appreciate Mr. Carr’s com-
ments, sir.

Mr. CONYERS. Yes, I do too.

Now I will close the hearing with a comment to the Chairman
of the Crime Subcommittee in Judiciary. Because I haven’t heard
the term “predatory lending” raised since I have been in and out
of the hearing. And I think that that requires some investigation.

This is the Constitution Subcommittee, but it seems to me that
there has been some predatory activity—you know, I believe in the
system, but all these brokers, all these appraisers, all these banks,
all these mortgage lenders, all these bundlers, all these Wall Street
people—hey, look, I am cynically optimistic, to use the phrase, that
somebody knew something about this besides the witnesses here
this afternoon.

Mr. ScOTT. And if the gentleman would yield, Mr. Chairman, we
intend to inquire with the Justice Department as to whether or not
some of the activities could have constituted fraud and misrepre-
sentation, which contributed to the total collapse of this market.
People have lost billions of dollars, and there appear to be mis-
representations and fraud all up and down the line. And we will
be inquiring with the Justice Department what they are doing
about it.

Mr. CoNYERS. Well, I will rest more comfortably in my bed to-
night, knowing that the Chairman of the Crime Subcommittee is
going to be looking at this.

And this has been a very interesting conversation. I thank you
all for your attendance.

We are dismissed.

[Whereupon, at 2:21 p.m., the subcommittee was adjourned.]
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Baldmoid's midoritynsighboriiocds s

rrvinaory lending

elaseel rrésponsible, untair, deeeptive, mned dis

practices, and (i obrain injuwicive and declaratory retief, -Shsent judicinl relief; the extent

“of the Tlty™s indury résultsig om Wells Fargo's actions will enmtingd - and poténtiaiiy

st marker conlinues Lo decling,

PARTIES

7. Pt il Mayor and D18 Coondil ool Balinsors is & phontenal corpomtion,
¥ ¢ 3

organired pursint vy Asiele XA wf e Marvland Constiniion, The Civ 1 wuih

by ihe Baldviore C¥ Chaster to fnstituie sutt o redover daminges suffored By the Thivy

ES Exvfendagn Wells Fargds Bank; NUA i oreanized ag £ national hanidog

- assvciation tndér the Biws of e

ifted States. Upon Bitorinatien and belel
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sotporste beadguaniers arcclacated in Califoria: ) Wells Patgo Bank, N Avioiiaing

ulipe offices i e Stare 6F Maryladd Gnd In Balifinore for the purposes o soliviting

applications fie-ad making residentiol morlgage foang.and engaging ho other busis
ateiieg
b Wells Faipo Home Morigage 54 division of Wells Farge Bank N, thay

wa formerly invorporated i Califorrda a8 i soparate company and 1egistered 10-do-

basindes 1 e St of Maryland trder the name Welis Pargo Home Moripage. |

Wetls Parpo Home Mortgage, Ines merzed inte Wells Fargo Wark,

- Wells Fargo Bark, NoA sontinaes fo di busingss inder the name Welly Favde Home

Mottgaize, iny inthe Stite of Mavviang and in Ballintore,

Bk

- has Bt the Jadgest o seeond Jargest provide

Hotrgag:

£ homieownerd 1 Balimors sinee dt Jedse 2004, Frim 20041 2606,

Wells Forge Bk N A mude arieast 1,285 taorigage loupsa yeario Baltmon:
harmeowiers Wit wzoliective vahie 0f ever 3600 htillion, Upon information mid Seliet:

M. wontinues (o make Jolns in Balimore s comparable pace. Na

oter §

dersnade more an LU0 motigage Toans in Balthnore i sach yar fany SO0

1 JU08,

3 Défepdant Wells Fargo Fioansisl Loaslopg, T 19 an Tows corporaiion that

is repdstered 1o do husinesg

aryland] Wpeiinionmation ahd heliof, Wells Farga |

N

albiastng, In, engages Inthe salititation ol applization For andoripintion of

of the ofhiér Diefendani. Back Déléndant, iy deting Grfuiting to aceay alfegsd fir thiv
! 2 2 i &

Cituplaing: wes acting fn the'couise and scope of its sctial or apparent duthotity pirsuant
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neh agencies, or the alleged adts or dmissiong of g

b Detendant as Ggent wite

nenily vaiified and-adopted. byieach ageni v pringipal:

- JUR
& s Cotitt has jacischction uver thiy miatter porsiant to- 42 18,00 ¢ 3613

11343, becuuse the claimysullieged Hergi drise unter the faws ol

s
by
-4

Z
T
Z.
g
Z
#

the eventy dnd enlissions giving rss o the dlalmé oreuried 1o thedisms

FACTUAL BACKGROUND

it nod Baltimore

The Faretlesure C

%o Like ey ities actoss the cevintty, Balunion 1 unptecederited

5-0£ wesidential miortgape foreclosures: “OF the 4 milliolr active wmongagss

nily ixdcked by e Mongage Bankots Adsoéiation 7 W

hroughout B Cobititry <

3000 eatered foreciastre duirisg e thiird Guarter o

2007, Thisis e

wreclosures Hymore thaii 38 yoars, Uvirall. nearly & propertics

wached by the MBA wie il some Sage of foreclosire during the third quarter o 2007,

sgeond quirter;

. Natiopwide, the Toreclosure vrisis s worsening rapialyiand inexpoctod to

deterjorate fither - Tho nimber-of forecinsure filings viearly doubled Hom the third:

igitartar HE N0 the thivd quarteraf o

07, One ovif oF every seveniden marigd

elders iy nio-longer shleto mike payients ofi tine. the fo ghest raie T dver 1wy veas

1k are 2 vwpng indicalor of iearsterty. fretlosire Blivgs. Bauall

= ¥

Daetiniong pave

imponant appioximately 150000 adjistable vate Kansare resefing 16 aher inferest
f ¥ ) g oS
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s I 20088262 billion in subpiime inans

afes gy ¢

e hoiusieg raathor contimes to dechine. many ol theseadiugnicng will restlitin

s pradicts thia fom 2007 i
SO0 there diid e neiirky 2o forscidsuess i.ﬁmmnwidé G homres purchaged with
T subpiirog Touns,
170 Thettreslosireerfsis n Baliimote is cipecially savere, There have been:
SIOre ihz\ﬁ ALGN foreciodure ma{xgs simiee 2000, and the Marviae Depatiien of
Tiousing and Contmunity. Development reported i Crotober 3007 dint the namber of

foreclosure-relaed pverits in Biddtimore -~ hotices bf defauli; forecssure sales, sod Jindes

Tiy-fodd oy thé s 6

sreihisedt propertiod Inereased a0 extriordinary

year

ehing Intpuets or the clities in whivh

tosires Hive mvdtiple aid =

5

thiy et ¢ ¥ what they are condentrited in distressed: nefghiorhoods that e

alrendy st vwith sytes of ecoriomic developtment uad povoiy, Foralowred i

ihese neighbartiveds frequiently tead 1o sbandined aud vacant homes. Estimites of fhe

UMb of

it homes in Baltinore tinge fom 16,000 t0 30,000 Concinited

‘vacandies diiven by foreciosiired cause netghhorhovds. wgpeciaibyones atready

steippl

e Tapidiv.

I Cgexample-of bpw foroeiosures and consegilens vadandieg hamm

kores. b Baftiiiore, as

@ praperty - valves o near
wagliry, feelosures areresporsible for the Tosi ot bundreds of willfuns

fuerieEhomes. Thik, in furn: reduies the Clty ' revinig Fdin property

s

waikes i drder for the Cly i borrew funds beedusd the valuz of't

isugent o gualiy o loans.
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00 Citiss with Bigh tates of fovectosure. Bke Baltimords dlss fose itdogii

ot feal o

« transfhr taves bécadve fveckosires depreds the miarker for home sales,

Anyl e ciiies v

eid additionial Tunds for seviees related o Toretl dsures,

iheluding fhe sosts of Sevnring vacant Homes. hislding sdminiswative hoarings, dand

cosiducting vther adnuydstiative and fegal procddores: Thi funds erpended atide

thereains of nroviding sdditivnal police and fire provéation.as vadant propertiss become

centers of dangering and Hlieit activ:

1 The Rate of Subprime Lending

more and agoss the dution is

i ot forecinsures in Ral

Quedn favge pari i the papid wypansion of subpiime londing, Subprime lending

U a e

developed inih sudt o invovations o sk-bised oridirg and fn

ponseiw the denrdnd for

redit by bérrowery wha were desied prime crediiby

230 Prioviethe emergence of subprime fending, most boritgust indegs niade

lsabs, Primefondiug oftered uniformily priced louhs @ borrovers with

1y S priue

goodpedit. Individiads with blemished credit weic noteligible. & pribne oo

sAdthiouply borrovens with blemished credit might still represtnt 4 good mertgage visk al
the: tighi prive, prime fending did don provide the wevessayy Texibility in price or foan
bt e serve these borroiers:

o

2k dathe saely 1904 techaologeakad vantes In dulamatad indurwnting
allpwed landers to predict with tmproved accoracy (e ikelthood it wborrovwer with

§

Blamished creditavi

1 suceesstully copay a foai. This gave Ienders the abitity wadjust the
price ol ans v niatol e different Gsks prisented by Perrowird whose credil téeonds

did nobsest prime standards, - Lenders foundt Gt they cotld now acearately price toaps
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w reflact the tisks presented By a panticular bervower, When dode responsibiv. thig e

exedir avnilable misch mors broadly thin Bed beers the cose Witk prima Jendifi:

240 A the feobnology 6F rigk-based pricing develpped rapidiv i the 1990850

didthe marker in sabprimie motigages. Subpeime loans aéeeuntad for ondy’ 108 of:

tmontga e foand in 1 998, but within five vears prive o, 2395 of the wiarker. Caranit,

oitstending subpeine morlgage debt stands al $ E3 i Hon; by Grém $65 Billion fu 1005

amd B33 b low iy 2003 These sobpripie loans Bive allowed mitlions ol borrawery o

obtain morigages, at morginally increased prices, even though their redit profifes do nil

it pritne toads: They have opened the dooi 1o homegwpershin

qualify thome for {owers

v anany peopls, Especially lovws o moderatesincome and miipority conumiers, o

otherwise

' faye been denied morgages. AL the same e, subjri
“erested opporiurites foratmatpulods lenders 1w engage Tn yrasporsible lrding

B

Sy thiat sesolt i oand that borfowers sannot afford. Thi
1 dbralts wnd Grreciosires.

mrospect ot shorlaerm pro g

oripiation

L peints and elated pricing schemes, glany itrdsponsible subprivge

mg real estate market 10 convinee horrow

lendérs ook advaritage 68 a rapidly

enter. dg foans i they. could st afford. Offen this wasaccomphisticd with the Help of

deceptive pragtices dnd promises to tefiande at-a Tetor da

 These abtsive subiring

lenders did not-sory about the consetuientes of defiuttot forackodure 1 their businus:

beranse opcemute (ha foans were sold onthe seeondary watket.

for abusivie praciices grev

As the sulprime market rew, the apponunit

withy s T pragtices. Whiclt i redent years huve hecome the faiger of prosécutots.

Registators dad rezik

tefude the fotlowihy:

3
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Afler the borrosvier Pays oW reaser 1™ fog

s1oa mnch highes

ste on thiese o

TN

s or Hired Years; the Intervs

rete that San-coitinge o rise based-on market Conditions. Subprime fenders ofien

atderarite dese hudns based only on consideration of Whethor thé botrowet can

make payinents duriag e inftial veaser rate period, Withowt regard to the sharply:

ighet payments that will be réquired ot the temainder of s nan’s Heveid term

ponsible lenders agpressively market the Tow mronthi ¥ paviment tavthe

horrower will pay’ during the 1easer e poried, misleaditig Boriawers inte

ement 1o the entire 8-

st fhiey iin o

ond that sume low nionthly 3

yeat kvt ol the Toan, or that they-vanrefimance theii Jodm béfors thi teaser v

wid phpites.

£ F

Hing to prudently tndervrite fefinance oans, whetd bordwers

s uhatfordable mottgage loans for existing mongages that they aréd ivell

Hed for und they atlpw

Rl gty Suchrefivancod tans sirpnuch

argven aft of thatequily by charg g sibsiantial new i

anced, Tondes

That the Righ sétilement vosts of the Hew 1oarnare alsa heii

mpikes theability af the horrower 0 payof T oidsting avedft wind

refininced foans dre themsclves oftea refinnced vepeated iy wWith ever-inercasing «

ey e b pher-thiorest ra ich with everdecieasing eguity. as DiyTowers seck
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e, Alowing mortgage hy«':k\erg 10 chitge “Vigld Bpread prémimns™ for
gaalifving w borriwer v an futeiost pte that Bs igher thair e tate the Blrrovwir
qualifigs Gor and con actualty aiford.

s Falpetd undéradite ?ndna based on traditionud underwsitiog:

w0 stk ws deblaog-iricome Fatio] Toan-to-vihise saiie, TIC U seore; feserves,
and work hisiory, ‘These eriteria ensure that.a horiawer is obidining i loan that he

orshe bas the résources andassets (U repay, and fgnoring these uriterda resuligin

many

i thal Brear no relition 1o-Botowers” ghility tosepay thest, T

the fender fo rrake 8 uick profit from the arigimation, but sets the Botrower i for

clefanit ad foreclosure

affoidable ao. by reduoe e boriowers” Squtity: whena subpriime lender

vinggs borto wers to fiesdiessty refinance one sURprime et with anothes,

Charging exeessive points-and fles tharare aot asstiated witvany

reascd Denuiits for e bagower.

ong iy honstag Prives continged werise: the: detelerions effeet of these

Browt o wae delayed and thos, hidden, . When the real estate bisbie binst catlies s 2007,

{hi inevitible Gicureed, and Tordelosure vales bean thelr dfanaiic

AXINUNE Shert-tenn profits and proteeied by the ubtlity 16 sl disdr Jogds o the
I y e ¥

secondaey tudked. tresporisible subipiime fenderd have lef fotintless Borigavyrers -

saddled with morfgage delits they canpot alford and no'way o

¢ their tonie:

deglinifg Bousing market,
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C.0  The Foreclosure Crisis i Baltimore Dits Afrivan-American Neighbuchouds
the Hardest )

28 | Dy Baltuors. the fnpact of the foreclosare crisiis 56 mose acuiely i

oty communties:. This js tucase o T hd provilenos o the pinctive 61 “averse

A nged by Congress and 116 courts, thé wmy “reverse red iling ™ tfers o the
& 14 i

Praitics of v

g residents S Gertalin geograpiis dreas fororadit s uthir wrms fieto

which is the

e rael sl ethote somposition afthe arey, - By contast © “rediining,

b racial or

practicé of deiying prim oredit 1o ypé granhic arsng béehuse of 1

sthaiesompoaition of the es: réverse redlinim Tnvolvss the troering of anared for the

of depaptive, pradatosy or oihdrwise deletérions lending practicés baca

of

arketing

fhe raes or athnicity of The aréw s rostdents. This prictios hagreptudedly

&

conheld ia

s Barkley v Olvwipia Mortage €5

st this fedetal Pair Hotsing At 8

WL 2ARTB B DN Augs 32 2007y Hargries v Capital Cirg- Murtgane Cig, 140

£ Supp:2d 7 (0, 2600,
2%, Reverse redlining typidully foutisheg ineitics wirerE W ‘conditions rg

wids’ First, the vities hisiopically bave been-denied

ACeENs W erédy

aid other banking sep The legady of istoric disctimination, ar

tedlitiiig: oRen aves the risidents o Diminority cormmarnifs

S desperate Toreredit, sad

t-the knowledge of vxperience Tequived o identify loan products snd lenders

offesing product with the most silvantagenus terms for wvhicl thay might qualily.

ooty commiiniies oo respond Fvorably o the

of vredit made, without regandlo-the Fulivess o fhe product This inakes them

especially volnerble b lizesponsible subprite fendlers whe, fostoud of inderwriting

caretility i ensiire that the Todns they olfer me appropriate for thelr customers;

the mstrupulousipnding practices destribed in prragraph 26 above;

41
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3 Beesnd, reverse redlinimg arises Dnofts where tors wre fngially

segrogated resadeniiial hiving paticmg. This meang tiat fie poonle wWherase rigst
SCRICRA IS ¥

1

yvulnesthle fo abusive feiing praciives are geographically concenigated mud theretore

v acpetsd by logders:

Ao Pl of thise Soriifions aed present in Bafiftmone. First Baliimoi's

have been victimized by nadiional retiining racties

mitbonty cortimugities historically

Thtoug]

faph of the twaitiell; connury the Tederal wovernmend, ¢ portgape lenders, dnd
athr privaty partieimis in theteal esiate industry acted to deny homeownership

5 Adritan Americans, The Seetetary of the

Jiiugd:

epporinities and sholues o e T

States Departnent of Housing and Urhan Develppmentadmitted i fO 70 that e fodiral

government had “refusiod] 1 provi

sirance iy mntegraied neighberdiogds, prehzothed]

ctive eovenants” and engaged in other sretnods o Fredlingy

the ¢ of vackally o

A8 E, Sopp. 2d 398, 466 {0 Md

sovernptent ever published'a map i 1937-thed ~“Risidenital Securiyy. Map dir

HBaltimore” destgned w facilifaws privae rediining by modgage providers, See wd 6t
L E 2by By

“Motipage londers activelyenigaged in sddliniig for-decades, treating

s “black and {U

hoeds 85 pnstable ahd misk

iptegrated Beiizh

Garvett Power, Apurtheid Boltfmore

piitfon (edinanees of § 910-F 013,592 Nd. I, Rev. 28954,

Thig prietice ind

ol widespread sedlining i Baltiions persisied Tor

< Amanatestssl data oy the 186, fovg afiet much of the institmitpnalized

governtental and corporate sppargtos of discomination Had beon dissrantled, faund this

the ol Adviean: Aedoan resients T4 Bulfitore neiphbariod the Bswer motgage

tow

o the Divided .

s
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Ciby- Resudensial Laviding Putterns i il Bujlimore SMSA Maevland Alfianes for
Respunsible Investmont, March 1987) The stadyalse fomd that while 73% of maioeny
white enigs tracts réesived a medinm or high Yolinie of single family moighge foans;

ity AlficsirAmerican Gacs.

e was fras-of nly $% of mnd

3% Seeond, the Cliy s high

whites: Ag the tllowing map shows, even though Baltimeye is 54% Alrican-Amenican
“and 32%-wehite, muny Aelzhborhoods have wrnuch higher concemranon of gnaractal

gronp dethe oifier. For example, the Affican-American popilation exceads 0%

Baltimore, Bir

icod Arlinglon/Hillop, Dorchester/ Ak biific

Bl

foadberry; and Sourh Balintore vkees

Rolurd Park/Poptar, Med{feld/lampden/’

eswolde, My Washington'Coldspring, dud

and e whate population b ‘GUntry/C

Nowh Batimore Guiiford Homeland exececds 70%.,
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340 The lpcation of forectostres in the Cily of Ballimere 1§ vonsistont with he

et

o and practice of reverse redlining by tenders providing mortgnges to

residents Gf 1

e Uiv A

shownin the following map, dihough-foreciosis Have

veddired i many s ol Baltimote, they iire dispropottinnately condenttated

Bahimore S ATivar-Americar usighbarhoods. Neighborhoods Hike Crreater Govang,

Greater Rosement, Madison/Bast Bod, and Souﬂwm?ark Heights, ali wiih African-
Americinl populations above 90%. are atthe center of the foreciosurcasisis. Citywide,
consus tacts that wee shove §0% African- American aceount ford8% of Battinior’s
foreciosure fHlings,even thaugh they adccunt for galy ‘7% of the ¢ ;1\3 “wemener-posuptad

househalds.

t
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I Welis Fargo i s Major Contributor tothe Foreclosure Crisiv in Balfimore's
Afiesn-Amerienn Neighborhoods :

35 “argo s o ol the dargest froripage lendors In Baltinnose, Bhas
miade g1 leasy L2085 mortgage toany fn Balimore i sich of he iy thres vears, Wit 4

ehillgetive vatue of over S600 willion. Tn Coch o these vedts, it hus béerone ofthe tap
tovey worigage lenders 3 the Uity, Wells Firgo makesfosns it bothihe swhite and

Albiean

American neighborhoods of Balimtire,
6. Far from heing atesponsible provider of miuch-ngeded cradis inrinotity

3

cominnniiies. however, Weils Fatwy 15 6ne of {he Teading causes of the disgropor

Ralely

high rateol forsclogures in Baltiniore s African-American néighbothoads, T

terelodores sindeaf least 2000 e been-toncentrared in Bebur Flikon; Bast Baitmpees,

Pranhiee/Adinglon/MHiiep, Dorchesior/Ashburton; Souter Park Hétluhts, Croutes

Raosement, Sanduwn-Winchester/Hulers: Park; Grettter Govans s Waverby, and other

fefihharhonds Wit Afvar-Americdy populations exceeding 75%:
v Paif of Wells: Fargd's foreclosires (fom 2003710 2006 swérg i congil

et hat dre mtie than $ 00 Afticars American anditwo-thirds were I feagts that Yo

over 6056 Afticin-American, butonly 19.6% weére in tracty that arg 2095 of Tess Alvicon-

Anwericain, Thefigures are virtally identival for Wells Tirgo™s-foredostves from 2000 o

2004 with wore than halt in tracis that are mare ihan 80% Alnican-Aerican, 63%

wacts thatare over 60% Mrican-Anenean, ind only 14:R8% in- raers that-are W% or Tegs

Africai-Americar, Wells Fargo's forepJostres duting the fiest Ball of 2007 reflect s

stmifat putters. Al ballarein Tracis firtace mons thas 3084 Affic i

whitleonty 1T A% are in'taces thit dre 20%5 by lesy Afdcan-Americhn

Ab 3l sdine e, Wells Carpobind e larpest pimbér of foreelosures in

" Baltiiore of anty fender - atfeagl 135 front 005t . ©nly rwoother lenders had

17
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relosures duting thig petiod. With at least sevenly foreclostras dirmyg

mate than 160 fod

the firse Tl of 2007, the puct of Wells Fargo’s Toreclosures.fs increasing Tnadditfon, g

leaye 108 Walts Pareo Loang in Baltintore resalted i Foreclosute from 2000102004, The

anpber of Wells Fargo foreclosures from 2000 throughthe first Bl Fot 2007 is provubly

Bevausy in mihycases the foreclosure records aalyued ry Plaintily donot

nreich gt

indieate the otigimal lender:. The following map 1epresents the concentration of Weils

Fargoly forectosuret in Aftican-Ameiican sieightoriioods from 2000 through the Sist hadf

of 2007,

18
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34, The Nikelihodid that i Wiells Faego Touss i e, predomingsly (607 or

peidory Ay

fan-Auierican ieighborhoad will resultin foreclostre & signifoantly grouier

are for e dualt o a preddnandy white delghbortivod.

i the likelihood ni forcelos

“While 8.2% of Wellt Fareo's Tosns i predoniinantlic Aftloan-Amcsivan netghborhiadd

resuls in forechontre, the-sdime iy e for only 2. 1% of its loans i predomingntly white

AfiroarSpierican

neighborbeods. 1n other swords, & Wells Fargo Joan it 2 predomisimi

ueighterhood is nearly fourtiares a8 fikely to tosilt i foreclosure as & Wells Firge Toun

i predimingaty white seighborhood

¥

N

4. The overall foreclosure rate b Raltimore, Based oy foans fram.atk denders,

i 300 Thug, Welly Bares' s foreclosure rate for Toans T Africus Amsricar

veighbirivinds 15 nearly double the overall Gty average. While the ratio For s foaris

white nfghbochoods iy fess than half the avirage.

{3 Welly Fargn Yargets Baltimore's- African=Atigrican Neighborkoods for
Lmprapes and drresponsible Lending Practices

417 Waliy Farge’s faflure to underwri Toans fn vimerity and indemserved

~eoimeniiey

e responsible manher has been the subject of mublic aitention and concern

for vears.. For examsple. its practives are the focus of a 2004 seport Kooy the’ Certter far
Responsiti Lending. The report coagluded that the company s Cusformers “toa often

fu7

face-the loss of vheir hore op findrivial Piin A5 4 fesify” -

ot its Mpreddtory practives:

Certer for Respensible Lénding, o Review of Walls Fargo s Sebprime; Lending [,

20044t 1t (avaliuble at btipAwwwirespondiblelending oig/pdfyip004-Wells F
(404, pdf).

Lo Wells Fargo's patlertvorpractive of failing @ 16low ey

underiwriting practices o Baltmere™s Afican-\roeriéan heighborhoods is evident from
theype of foans that reswll in Toreclostre Hilings 1 those neighbothoods.  Approximatety

200
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T, of Wells Fared’s Baltmone ans that resilt in foreclpsure aré Hived tite Jore, Thi

satier i e saring b both. Afftean-Arietican sod white neghborhonds, Thisostab

thatthere B Tegttiindtd reason fur the serk differerde v Wells Farpe's forectosure
wiids by raee.
43 Praalike wdjustable gate lodns, where the: phite may-flukludie with chinging,

miriet cabiditions, fhe performance of fixed ai¢ Toans i felatively easy 10 predict using

avtorated wpdersiiting medels anddoan performance daka heeauss menthly pavmsnts de

not varg during five o of the long. Using these sophisticated risk assessinent fools, ond

refyingon traditional undcr\&‘rﬁing criterta-sich as FICO) scores, debto-ncome #

Todin-to-vaiue ratios, amd cueh v + Terider ebgaged 1o respensible untderwriting

& borrowins san prediet wath sttistien curtainty the

yracticss: desiimid i identife qui

Hpehbvod of defubll sndor defugiency, Lenders efigugnd in markéting thied mte Toans

oy Tafe-dnd responizible plaaner should have ng difficulty sifling vut ungiinlified
Jetiultor

borowers, of Borrowers whise Joank wiuld Tikely sestit By debinguens

Tordistysire:

dine it botl

44, Becanse the pereentage of fived rate Joans is'so Rigland thy

Afifean- Avmerdicry ad white nstghborhouds, Welly Targo shonld i Hproperte

Dreeiosure rales in both cofmuities. The fact that Wells'.

Dncterwrites, Have comparable f

- Harges undenvriting decistons wesult i foreciosre nsariy fmn"rin_ﬂes i ofen it

sotber Adsvan-Armerican thanl white nefghborlionds seans that i€ s not follawine faiy

o respeisibie dnderoniting practices with respect o AficaiAmerisin casfomers.
45 The dispavate forsetosare, tites areistend cimsistent with Hhe fypeof
wiserupalonssubprinte [odny priedees desiribed h paragraph 26 above S Tipon

informeiton and beliel: had as explained belovw, Wells Fargo engioes in these and

ik
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apprapriate praciices when making koans t6 Africad Aorgricansand i

wrAinesdeannelghbiorhonds. This patedn of practice of rgeted activities fully

ruten of foreelosare:

explaing ihe

46,7 A dloser Took ai'the dharictinstics OF the Joans wade by Wiglly Firga'iy

Ha bre defion stated that 3L i eigagéd in o patterd or practicerof teverse redining with

cespct t the (ity's Afticap<Awmerican nefehbortioods: -AS described in sections: Bt

oans Indlcates i

threnigh 1.6 hefows examinotion of Wells Fargs agéd in unksr

ot and pirpose of placing inexpedenced antl underserved borrowers i foans they

sunpot affond. These prugtives makimizé shartternpiro it withont repard to the-

st inwerest, the batrowes’s abilily o' fejay: or 1he Snancial ealth of

uadersieyed oty neighliorhvods, This targeted patds qr practiod has kst iy

Hionately high ride-of fopeclosisres found 18 Balimore's Aftivan-Amiericany

Heiehborhe

a. Pabliciy Available iome Mortgage Disclosure Act Data Shows that
Wells Fargo™s High-Cost Loans are Dispropertionately Located in
Arigan-Atnerican Neighborhicods in Baltimore

47 Fubifoly available data reporied by Wells Pargo 50 fedorlt rognlutors

plirsatit fa te Home Mortpage Disclosurs Ach shows hat in

B06; Wells arse rﬁae{c
highk-c\,«st toans (12 tong with-an Inferest rate that was at teast free percentige points
ihoven Ae&crnx,‘:y‘eﬁ al;sﬁshcd beadhoark) 10 65% oFits AfricinsAdvedoa ttigive
customets iy Raftimone; bal daly 1o 15% oF its white custoners inBaltivore, In 2003,
the respedtive-rates et 3% il F4%: 5y 2004, it cspedting matés were 3% and 10%:

he proporiismat yelinanee Toans that aré Righ cost i spectally pronainged, fr 2064,
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20035, aud 2006, 5 Wells Fargo-tefmanee oan 1o as AlnicancAmetican. barrower was 2.5

firnes more Brelyle b Highcodt than a refnande Joan foa wiite bomrdwer.

Fudanof high-cosd leans

48 Thewmaps that follow show the geograpbic di

ire Aftsan-Americian and while neighborboods.in Balimors, These maps démansteate

at Wells Farge's high-cost loins are dispropostionately Toeated in Baldmeae's Africdn-

Ahericanneighbothoods, inclading, aimong oters, Sandiown-Winehesier Hatlom. Pack,

Upton/Drd Heights, DirchederAshburton, and Madison/East End.

2
v
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49, . The Faet that high-cost loans nvilving ali of Wells Pargo s Jods mroducets
) b S

arg mre heavily conegnirated it Baltimore™s Aficansmerican neighborhivods s

Songistend with e practics of reversévedtning snd; vipon Jafbremtion and betiet hay ~

contriboted signilicantly o the disproporgonately high rate oF fodclostres
Afdean-Arverican vontnnnites: “Withi the subset of Righ-cost Toans, H:}wcvur, This fads
Gt disproportionately large perceitage Oof Well§ Fargo's high-cost {oais in Alrcan:
Anserigan nefghborhoods are refinance joans I particularly significant, (Or (s boil

Hrand indieative of adeceplive and piedatory subprimc practice that -
i I Wy i

CONSIStant

minory barrowers who already have loans . refinanse

nvolvies shaiiagin

exoessive cos with little beneBt. This inereasey the Wkelifaod. of foreclosureand, tpon

information and berel: has cortriblied 1o the disproportionately high rate o forceivsures

i Balthmore's Afvan-Anetican poromimities.

2. Welle Fargo’s Pricing Sticets Show that i Targety Homes that are:
Mure Likelyte be Locawd in AfricaniAnierican N eighborhoods ihr
Futerest Rate Increnses, and Lowers Rates for Homes that are
Disproportionately Located in White Neighborhoods

3 O riason thavtesidents of Baltimore™s Alioan-Amerigan zxeighbxﬁkﬁed(w;{s
are plore Jliele 10 pay higher prices for Wells Fargo loansthan residents of Baltiony
whitts neighborhogds is the diseriminatory pricing fovand ot s triving sheeis. As sef

forth explicitly’ o the Wells Fargo Home Mortgiee 2005 pricing sheet. aftached 5

Atachmenr A, Weils e i the foan gate fof Jows of

Fargo requitas 450 basts point ingrsy

bagis paint decrdase for Toans iger thad S400000 This medns that« ravewer witl 4.

S75.000 thiny @ jwsteath rdceives

woar fixed rate Toan whoqualiffes for an 8% huerey
an 8:5% inferest cate, which coRty an bierd 39,493 over the Hit of the foan: Anegually

wredivwory botower witlia $ 1300000 Toay séodivesi TRT5YE interest tater which costs

26
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e $400,001 in;m‘uuﬂ!d
weneive 1 7,75 inerest vate, whishrcosts 824,987 Tess than wt 8% Toan,

fie o Thise pricfﬁg ke have w clearand foresceable dispropoctionate adverse
Imipact ot Altican-Aonercan borrowers.. A demonsémitd by e maps thiat Tolicy, loans

originated by Walls Viego in Balttmore fronw 2004 throdgh 2066 in'the amount off

B75,Uiirand less were nearly fwice ag Jikely 10 be i censtis fracly whieré the populition is

predomdnanily- African-Améncan than o fraets where 1he populatinn is predonsinanty’

white:, By contrast, foans Stigimated by Wells Facgeo in Baltin an §15

wate neai than o tracls

Ty s b dracts that are predominintly

rnes B bikey

thatgre pradominanmly Afncis-Americsn.
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it

2o Uppa dnfebwaition did belief: the

oo

eriminatory pricing reflecied in Wells

Fargo's priciug sheets s consistent with unlhlf praciives dssociared witlh reverse vediining

“anilt hiis confribiited significandy o ke disproporionutely Tacge number 6 fireblosizes

o Balinore's Can-\METICHn Comnmities.

3. Tavestigation of Wells Farge’s Pricing Practices in Phitudelphin
Foyther I strates the Company is Targeting the Africans
Ameticar Community for Unfair sud Improper Lending Practices

foan-daka in Balimore iy

=
v

Pigcriminitory pricing observed in Wells ¥argo
comsisteny wihindihes driwi from datg oblained in fitipation brought agsitist Wells

Feirgo i Phibidelphiz. Anvupert repo it a pendivip Tawsolf based ol

Philadeiphia foans conctuded tiat “Afrfean American berowers; and horrowers rexidin

{

n African, Argierkain hefghborboods fhis,. Genyus iracis), pay more than comparable aoms

Afrigan Arnericons and residetts 61 comaifes i Which Witte peoplé predominate.

0, T Fuly 20;

ol Gleldsieiny, Wodker v Welly Pargo Beak; | Nol05-cwboio

2007y et § 7 (Docker No. 24, Attach: 1

Wells Fargo’s

cing practices i

34, Upon intonmatian wnd betiel

Philadgl phiatre ponsistont with:its praciices’in Baltimore, and. provide firiher evidence

that the company s engaged ing pattern-or practice o unfalr lenghing that contribures

Vi the-Gisproportionately highrite of foreclosirs Townd i Baltimore's

Affican-Ambiden neiphborhoods:

+ ‘Wells Fargo [?ndcrﬁ‘rilq,& Ad justable Rate Loanys in Baltineore's
African-American Neighberhoois That Boreawers Caamot Afford

S3. Wells Farpo freipuently originates, oruntil carlisrin 20 7orginated;.

7 adjustable taty monghges o Bofrowers fromepredomindntly Adricans

Américan neiphbuthidods i Baltimore, Thirty percent uf Wiells Fargo™s foreclosures
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invalved sueh Joany. Latess propedy tiadeniciten, sich Toans are

fron 2000 to 30

destinad o ol

56, Upsnindormation and belicl, Wells Fasec docy got propedv undurwiite
ihieseIonns whey made 1 Aftican Americans and 16 African-Ameés can neighborbisods:

Welly

desics post adegutely consider the borpowers”abitity 1o enay these touns;
3 ) 2

especiafly afier the teaser rate expires and the Jrierest rate increases,  The fuct thig These

Yoaris would ¢

it in delinguency, defaultand foretlosire for maoy bofrowerswas, o

Toreseeable to Wells Farpeat the dme the loans were igde.

27287 and 327 adjustablerate mottgdges n i manser

described aluve IS cansistents with e practice of reverse rediining, Tng subiscted

African- Ko ehn Mirrowers o s R and déceptive Toan e, andhed eoptributed

sure found in Balthmore's African-American

&. The Capson Wells Fargo’s Adjustable Rate Loatvare Higher in
 Afvieaa-American Neighborhioods

380 Upon informaticoy and belief, Wells Farge-fas discretion @ apply. different -
capson adjustebie rate Toans, The capashe maXinnm faie tiat 4 borsowst eat he

wharged dusitig the e of an adjustalile vute loan.

59, Theavetage cap ona Wells Fargb adiustable raie loan that wag subjeet o

forectostre i 2005 or 2006 i predontinantly Afrfeas-Ameritan noigiborkioods was

FAAIG The eap onsucl Toans i predomingmily whits riv wagonly {3.67%

ik

ity ohserved iu capsimposed on adiustible rite loans io
predomiipanty AT Americin nelebborhoods and predonmsnams wihite
3 g & ¢ s 3

uelghibortivods Tarthed demprisirites tue Well Fargo 18 engaped in  patters ot praciies of

M
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unfair and improper-donding o Balfimar’ s Aftiean-American cormdnitios that

ly vate of forcelosure in these el

Conttibidis Tieodioinds

Hicanilvita the b

6. Willy Farge's Loans io Africans American Néighﬁcirhoodx’ Resuitin
eeially Quick Fareclosures

bl . Aceomparison of fe Hee fromyorigination to Riretlasard of Wells Fargo™s
< boung Bai‘:i:'n‘(:‘n: shows @ srked disparity with respeat 1@ thespeed with which loany
i M‘r%:an-/\me:‘ican and wWhité acighborboods move ino l’érecméuw. I A fricans
Asigrican n;xg,hbnriwui& thi dverape Hmeo foreclosurs is 206 voars. < white
sieiphforfioody itig 2435 vears, or 19% jonger:

62 Thisdis

avity in Hivie 1o forectosure is farther evidance that Wells Facgo 18

augaped in lepding bractides constatent with reverseradlining. As withallof the

priscricss identifiod fn parag T-60above, and ke the abasive praciives Wentificd i

res it Wells Pargais

pgr:’;gmpk 26 whgve, the Sigpdeity in e to foréeiosure denions
epgdged T irresnonsitde undgrariting #8 Al’i’ican«/\,n\cr{ﬁaﬁ cornnunities that does net
serverthe best Smurckty of borrawers. 1 Wells Faigy were applying the same
underwriing prasticds in Baltimore’s African-American and svhiteieighborhonds. thare
wonkd ot be wsigniticant diﬂ'ercnce e ihmicl to forectisure,. Were Wells Faren
udcrwveiiing horowers i oth comironities with equal carc and sttention 1o propey

lerwiiting practives, torrawers oAcap-Ainerican commtmitios would not finl

antly soonst during the e of their foans thas

theniselves i {inard

ol striits 8

borrowars g whi

G eominnities. Th faster tine-lo Roredlowire e Adsiean- Arierioan

istont with undenvriting praciices o the AfvigansAmesican

neighbirhoods is vons

drlesy concomied with detersrining a barrawers abiliy o pay aid

cormmnaity fha

qualificatiohs  lody thad They are Tnmaxiinting shor-ierty profit,

>
[
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i

renee i time 3o forcclosie s ospecially fruportant bicmise

gk lisares ocdurmers guickly i Badtisiore tharcin neighbobng jartsdiet
fenders, the average e from loar ofgination to forectosiie o Ballbmors i thros véars,

whife it Plifadelphiaf iy fourvoars dnd i New Castle Conply, Deltovare (which

years: Thiy fncans that the Infuric thal deddi froln

B

irchitdes Wilmidigony
forealusures T Baltimore are compounded, and theréfore grow, at x'Tasier pace.

INJURY TO BAL ORE CAUSED BY .
WELLS FARGO'S BISCRIMINATION (N MORTGAGE LENDING

A4 WS Fargo: as ergaged n o pattern e practice of vaveise vedlining Hiat
-has résoiied i ddispioportionately high rate 0F foreefagnre on Joans 1o Adrican

Amevieass ad i Balimord s ajority. Affichn- Ameriean neighborhaods. Wells Fs

comtintes to sngag iy this discrminaton patfern-or practice with imlar and sowiinting
deleterious vinseyuendes for Bulfimore s AfricareAmerican nelghbodioods,

0%, The foredlosures cansed hy Defondins’ diseiiminationy lénd

are particalarly injations becaise ey whe concentrated i distréssed and tiangitional

fetghbaionds, 1s reBeuted on the fullowing anap;. Thesé néighborhoods meltodd, shong.

ENE liﬁ(md}érca, and MadisowFas bnd:

othery, Greater Rosempont, Upton/Drukd He

Vel

can-Arpericapopulitionsuver90%.: These neighbarboodshave friiia

Atd with Af
vacaney rales ey rates of owwner ovctpandy, substantial housing code violations, and

low privperty valies. These charscterionls wiake these neighhorhoods minst vitlnaribie to

eliterty of foreelomres.

the deleteriy
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B The foreclosures catsed by Defenddis! decthmiiators revérse redning
vractices fave caused, and continie 10 cause, multipie types of ivguries 1o Baltimaors,
includitg;

ES A significant dectne in thevalue o ricarhy hones, vesuliing ¥

detretse in property fax revente;

Bl An ingrease in the fiamber wt ahandoned atd vacant homes:
4 Anincrense iy criming andgang activity as abandened and vacant

hores: hegoone centéss for squartivg, drug use. drog distibution, ptastitition, mid

otfver vnlaw il scrivities:

o Higrdased expenditires Tor policcand Bre prodection,
] Tricrdased expenditures fo Secure absndoned and Vacaim Hothis:
f; Addinonal expenditings (o avgaire and pehiabilitatl Vacant

nropertiess and
B Additional espendingres for adminisimative, iggal, and sociat

services;

Damages suffered by the City of Baliinore asa resuiiol Weils Fage's

forectosies ate fuliy capable of empirical quaniification;. Reventsindics denonsualte
that the procise finoncial impacts ofithe differcnt 1ypes of injiies caosed by foreeldsiss
are queantifiablis A stody published by the Fanis Mag Fatndation, dsitg Chicageasan

expple. defermined that eacl toreelostiné isvesponsible formy average docling of

appronirtutely 1ha i (e value of each single- Bty Banie within a quaticr of & mite,

Seer B, fmimerghuck &Gk Siodth The Experiol- Costs of Foreclosiie: The Dapeet of

~Fammily Moirguge Firéclosures on Propery Valies, 17 Housing Palicy Débate 5T

Sirgfe

120065,

)
1y
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ocysed o thie apagt of sbasdened homes.on

sterrsunding properly Argten study i Phitiadelplia, for exaiple; fotind fhay

cacl home wishin 150 feetofary abandoned lome deciined’ s vaJud b an avertuge of

Wil in 300

$7,627 howes within P50 60249 fest deslined i value by 56, 810: andbe

Anme B. Shiay & Gordon Whitmian, Kesecrad

1o 449 thet dechised in Value by

for Denigernes Link

e Loty Or garuzing and Reseiseh s Leverage Bligh Polict,

at 20 (2

a9, The cbstsiof inereased municipal services that we necessary because of
o & By
foigelosores bive dlso been analy2ed enipisically A& Studs commissianed by the
ool pisty ineld &

i

fres

Homeowacrskip vatioa Voundition talated twentgmsintyy

{ifteen government apeneles. inesponsd to forectogures iy Chicage. - See Wo Apuar, M.

Duda:& RoGorel, The Mindclpil Cists of Toreelosares A4 Chicag Cade Siidp (Fib 37,

2008y 1 www nw.oty/etwork/veighbdrworksProgst

favariabde wt

loreciosuwresolutions/duciine it 2003 Apgar-DudaStady-Full Version pdiy, i thien

anatiend she arpotint of eachcost based on different foreblosiuse scen

whether the hotne it Jeft vacant, whether snd 10 what degree crindngt activity ensucs, and

wherber (he e st be demblished: The study found thar the total costean as high s
$30199 perfuvechosine:

T Thedamires dnd-sosts 1o Haltinore of the foredlosutey vawsed by

Defesdanty

mimatory lending practides. insleding bin nof limited i thiose descr

abovt, are i the tens ol siidlBons o dollars.

o Détendant sctie

5 set 1ot Herelsr constifube s paert or gractice of

i

dhseriuinatory letding wnd u coptinging violaton of federal Taw:, Tinless enfotined, Wells

continue 1o engagt fneti bl patters or praciice deseribed ghove

Fargo w

S
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72 Baltimorehas beew, md contimies 1o be; adversely affected by thedcts;
s ard pradticesof Defeadasits, thely employees, andfor theit ngents.
73 The exvent of Baltiniore’s injirics 9ill iherease tndea and untl Wells

Faitgorcedsey 1o diseplniinaty ayainst African Ainéricans and borngwiers it miority
sARier-Aniercan nelghborbeads:

4. 1 Defendanis” unfawtia actions describedabove sverds and are, ntentonal

‘and Wit and/orhai

@ been,and are. impleménted with sadions andreckicss digregard
“Tor Baltimote’s tederaliy proteeted tHahts,

CAUSE OF ACTION
i federal Fair Hausing Act)

TE . Paistirepents anck incorparated by refirenes al allegal

tons cditained 16

phs 1 b 74 a8 Rally set Gonk licrsin,

Tioo Patendants’aets. policies, and practices comstnne reverse rediiing aned

viotate the Tair Bénsing et asamendet 42 TREC§§ 3604 and 3605

{a} Deferdany e, policies; and practices have made and contingd
o ke hovsing unavailable on the basis of rate and/or dolor, tu vislation of 42

BA(aY

have provided and

canditions, and privileges of sald olbousing,

= uind facilities L connecrion therewith, o the bas

{3 Befendants’ published policies and seatements hitve dxpressed dnd

continueto expresy 4 preference onthe basis O race andior colar. tn vintation oF
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.)

dy - Trefendant asts, policies aind practicss Rave providad ind

ddgdifferent ters, conditions aid privileges'an the basisof fave

cotitinue W pm

aticlfy solor vconuection with the muking of residential veal estate-reétipd

Srapsactiony, i vielatlon of €2UIEC §73605:

DEMAND FORJURY TRIAL

7 Pursiant 1o Fisd: R, Cive P.o38E5). Praintifl démands & oial by jury ony all

dsyues iriable as ¢ Rght,

PRAYER FOR RELIEF

WHERTFORE, Plaintiffrespeer{ully prags that the Courg gean iv the foffotwivg

yedfed

11 enterddetiaratory sodgment that the Foregoiny acts, nolicies. and: practices

of Tefendants vindate 42 TALL §8 2604 and 36055

sndanes aed theit direiiors.

dntde peromuent injuliction enjoiniog T
officers; agents and erployeos from coritinuing G pubbsh, implemin, wnd enfores the
illgal, d‘lsi:n:hinak;ry conduet deseribed herein and directing Deténdants and fheir
direcors) eificers. agents dnd enplovees to tike ull affimgtive s’,t&ps negessry (e ramedy

dribatory.copduct deseritied hércin and to prevent

the efives of the illegal,
sdlditional instancey of such conduct b sinilar condiet from ocouring in the fufure!

ory damages w6 PIatntif in an amoim to bs detemmed

(3% award zompen

by tie jary that wodld Tulty. compensate PlainGifF for its ijlires consed by e condachaf

Defendaunisdleped hiere

4y z%mxrd puriitive dainages to Plalntitf i au anownt o be determined by the
Jurehatwould pumsh Defendants o the willful; wimtonand seckloss eosductalleged
hereirs dnd thal Wik effeetively dewr similtar condtict in shie Tuturd;

3%
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MORTGAGE LENDING TO MINORITIES: WHERE'S THE BIAS?
THEODORE E. DAY and 8. 4. LIEBOWITZ®

This paper examines morigage lending and concludes that studies based on data
created by the Bosion Fed should be reevaluaied. A detailed examination of these
data indicares that irrepularities in these data, when combined witk the most com-
monly used research methodology, appear 1 have biased previous research toward

 finding of discriminaiion agai

1 minority applicants, When the most severe date

irregularities are eliminated, evidence {0 support o hypothesis of discrimination

‘disuppears. The currently fashionable “lexible” underwriting standards of mort-

‘gage lenders may have the unintended consequerices of increasing defaults for the
“beneficiaries”" of these policies. (JEL J1, G28)

I INTRODUGTION

Anyone who has seen “it’s s Wonderful
Life™ understands the emotional sssociation
‘of home ownership and the Amenican Dream. -

= Wwe would iike to thenk the editors. of Ecomemic in-
quiry ot their guidanse, sithough all emor are our respon-
sibility.

Day: Associate Professor of anu. Sehwl of Mansge:
ment, University of Tesis of Dollas, Richardson, Tex.
Phona 1-9T2-BH3-2743, Fax 1-972-483-2743 ’
E-mat! idsy@utdillas.edy

Licbowitz: Professor of Bconomics, School of Mansge-
fment, lmmm:y of Texas i Dellas, Richardson, Tex,
Phone §-972- B83-2807, Fax 1-972-883-2818
E-mail liebowiti@iidal s edi

1, Congress, in 1969, smended the Home Mamgiga
Dischosire et (HMIKAJ, requiring banks to repont dertzin
‘deteils for every morigage losn application that they re-
etived, including the loun detiion, the indome; e rate;
and sex of the applicant, %@mm aralyses of thess data
have indi d thay Joan ap; ionE from members of per
18in inarity groupE 876 Tajected Tur mops v than
ar¢ fout applications Trom whites, leading some to eon-
clude that morgage lenders are hiassd -apeinst these
grogps.

7. As sn exsmpie see the Wall Swreel Joumnel for Feb-
ary 13, 1996 for & siet oF aniicles and analyses of HMDA
it

3. Forexampli, a publication from the Feders) Reserve
Bank of Bogton {1993) claima “Overt discrimingtion i
mortgage lending s rarely seen today Discrimingtion is
more Jikely 10/be subile, rellected in the failure 1o matket
{oan produets Yo potentis] minority custamers snd the fail
ure of lenders To hire snd, promors. steff fram racial snd
ethnic minority. groups. Uinintentions] discriminstion mary
be obseread when # fender's underwriting policies contaip
acbitrary o outdited criieria that- effwumfy dixthfy
many Urban or fewerd <income minority applicsnts.”

4. This is not G say thei sontrolied analyses using
HMDA dat are impossible For example, Leong’s disser-
intion examined morgage dispositions fur maiched sam-
ples of white snd minotity oweed banks before concluding
that these was o pvidence of discrimination by -whise-
awned banks

Economic Thquiry
(ISSN QOU5-3583) !
Vol XXXV, Junuary 199§, 328

I contrast 1o the flexible and good hearted
George Bailey, whose bank is willing 1o look
at a person’s character when assessing credit
worthiness, Mr. Potter, the movie's miserly
and larcenous commercial banker, js unwill-
ing 10 grant mortgages 1o worthy but poor ap-
plicants. from- the wrong side: of fown. This
view that bankers are inflexible, insensitive,
and lnhﬂspliabh to certain groups of
customers in their financing of home mont-
gages.is not just a2 Hollywood creation, how-
ever. Similar stories have been told in many
newspapers across the: country, particularly
singe the govemment started to report data
tollected under the Home Mortgage Disclo-
sure Act (HMDA) ia 1990.!

The HMDA data allow & compsrison of
mortgage denial rates by race. These compar-
isons ingvitably reveal that mivorities (de-
fined s Blacks and Hispanics) are denied
morigages far more frequently than are white
spplicants.? This bas again led 1o the specter
of mortgapes being denied to worthy appli-
cants, ‘but this time the bankers are mot fic-
tional. Even when  mortgage lenders are not
accused of consciously practicing racial dis-
srimindtion, they are often sccused of “hid-
den” or “uniconscious” discrimination.?

Unfortunately, the HMDA dats contain lit-
tle information that might help control for the
economic sharacteristics: of mortgage appli-
cants, making it extremely difficultto conduct
meaningful analyses.* This bas not proves 1o

- ABBREVIATIONS
HMDA: Home Mongsge Disclosore Act

MTBM;‘ Muanell; Tootell, Browne, and McEnsancy

©Wesiem Economic Association Internations]
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be 3 deterrent, however, 10 DUMETOUS news
and community crrgamzmlans that have used
the data for their analyses® The yemrly com-
parisons of morigage rejection rates using the
HMDA data are generally very superficial,
with little if any attempt 1o control for char-
acteristics ‘of loan applicants’ that should be
relevant for morgage dispositions. Examina.
tion of aversge rejection rates for demos
graphic groups of loan applicants, for exam-
ple, cannot provide a basis for reaching con-
clusions regarding discriminatory practices,
since different groups can and do have very
different economic characteristics such as ine
comie, wealth, ¢redit histories, and so forth. In
such cases, differential rejection rates might
represent a perfectly rational and vondiscrim-
inatory response by lenders 10 the differential
risk and credit capacity evidenced by borrow-
ers.

This unsatisfactory state of affairs was ap-
parently sitered when the Federal Reserve
Bank of Boston vonducied & survey of banks
in the Boston vicinity in an atternpt o auge
meat the HMDA. data with additiona} infor-
mation relevant to mortgage lending deci-
sions, The stated purpose of creating this new
data set was specifically to allow serious re~
searchers o contrel for various sconomic
characteristics not available in the original
HMDA dats. We shall refer fo this augmented
data set as the “Fed-extended” HMDA data
throughout the paper.

‘Based on their analysis of ‘this data set,
Munnell, Tootell; Browne and McEneaney
{MTBM [1996]) concluded that race was &
significant factor in explaining the tendency
for minority applications to be rejected more
frequently than white applicants; A 1992 re-
port by the same authors (MBMT) that was a
precursor to the 1996 publication received a
great deal of publicity, and has had & major
impact on-policy.

As a result; banks have become the focus

of increasing regulatory oversight. Severs]
mergers between banks have been jeapardized
becsuse of putame impropriety. in their fair-
lending activities.® additionafly, some banks
have failed soundness evaluations based on

5. See for exampls Young [1997)

6. A mesger proposed by Shawmut benk was disal
iowed by the Fed becawse of its mongage lending record
o minotities Seo Bacan [1993].

-6 nol Fave sbrgags inkirance,

their minority lending. records.” The. recent
adoptionof “flexible™ underwriting standards,

- permitting bankers to grant loans o minority

gustomers who would have failed o receive a

“mortgage under the old stendards, can be

viewed a5 2 response 10 this negstive public-
ity. This may be,at least in part, responsible
for recent increases in defaults.® Government
agemm are apparanﬂy encouraging a wesk-
ening of lending standards through- the. quid
pro quo of more favorable decisions on bank
mergers for banks with aggressive lending
policies 10 minorities.

In this paper we reexamine the issue of
iortgage discrimination using the HMDA
data-and the Boston Fed extensions. We have
discovered that the Boston Fed extensions to
the data are plagued with inconsistencies,

‘making highly suspect any conclusions based
-on-analyses using this da set. These mcon-

sistencies fall into two categories: (1) vari-
ables contained in the Fed-extended data that
are internally: inconsistent with one snother;
(2) inconsistencies between the public HMDA,
data and the HMDA data found in the Fed-ex-
teaded sample. Additionaily, we were granted
aceess 16 8 second data set that fisted ‘some

-inconsistencies between the information in the

actual fosn applications and the varighles in
the data set.

The paper proceeds as-follows. Fitst, we
briefly deseribe the morigage lending deci-
sion. Thén we exaining the likely impact of
dats etrors on measured discrimination and
demonstrate that micasurement ermors are not
Tikely to bias the measure of discrimination;
toward zerc, Next we discuss the data errors.

7. Aveording to Thomas {1 992] 20% of hanks in 1993
Failed theit soundiess evaluations for this resaomn,

B Sgr»limch [1ons] oF Blumenthal [1996] who repor
5 {mm in the Tagy fow' years, parbici-
mall downpayments. Dif corwersa-

ek on |

s
figns wiih umderwﬁtem; indicates that defaulis’ on loans

with flexible underwriling stindards are rinning of least
0% abbve the-default rate of the weakest éategory of
mortgages, those with 3% dovmn, Since the flexible under
writing standards have smaller | dmﬁj:{vmem, and ofien
il s moie Hkehy
rovpesult i 8 finaneisl Jogs to the mic than wauld be the
sase foe definlts on lotns based on taditional underwiiting
ghidelines.
8 Wilke: {1996] reports thist some: Bankers offerad
below mirket THles o Ters downpayment faans in minority
greas. This b By banks wak stid ik pary 1o thair

bopv Lo win mgunanp approval for proposed mergers with
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Finally, we attempt 1o benchmark the impact
of the data ervors on atfempls 10 measure dis-
crimination inmorigage lending: We conchide
that there is-no evidence in these data to sup-
port & conclusion of discrimination against
minority applicants sithough we caution that
otr best efforts can not remove all data prob-
Jems and the attendant biases.

| N
b, MICHOR LIS D2 D
Morigage Jending decisions ane primarily
financial in nature, or at least are supposed to
be. As s business decigion, morigage applica:
tions are more likely to be approved when a
loan applicant seems likely to be able to repay
the loan, or when, if default should occur, the
eollateral underlying the loan is sufficient to
protect the lender fram loss. Many loans sre
eventually sold in'the secondary market, and
many mostgage lenders have no intestion of
keepmg thie loans they make. In the Boston
MSA in 1990, approximately half of the con-
ventional Joans (8322 of 17,006) were sold in
the secondary market within two years, ac-
cording to the HMDA data. Purchasers of
mortgages in secondary markets have con-
cerns similar to those of the bankers originat-
ing the mortgage and have detailed guidelines

under which these loans may be purchased,
Morigage lenders use several financial
guidelines when assessing the quality of &
losn, such 45 the ratio of monthly mortgage
payments to ingome (expense/income ratic},
the size of the loan relative 1o the value of the
property {loan-to-value ratio), and the credit
history of the applicant.'® The expense 1o in-
come ratio measures the likelihood of default
based on- the applicart’s ability 1o meet the
morigage payments, The loan-to-value ratio is.
& proxy for the size of the loss that might
gecur in the evert of defanlt. Prier credit his-
tory should indicate whether thy applicant is:

LS Moﬁgage lenders are ususiy willing to offer losns
of up 1 95% of the purchase
the foan applicant will gererally hive to purchase ‘mor-

gagr inmurange” if the smount of the. loan is grester than
0%

of the price of the home; particblary il the loan is {o

price of the home. However,

tikely to aversstimate his ability 1o meet fi-
ture morigage payments,

Rational morigage lenders in competitive
markets should approve any loan that has an

‘gxpectation of saming a pamwe return. Al-

though racial discrimination in commercial

‘transactions might sometimes be 2 rational fi-

nancial response to third party effects, the ex-
istence of financial gains from racial discrim-
ination sewms far less likely for mostgage

“lending. Fot example, in housing markets, real

estate agents may discriminate against minor-
ities because they are afraid of alienating po-
tentin] white cusmmevs wha might prefer not
to tisve minorities in their neighborhoods,
Similarly, the owoers. of refail establishmients
might discriminste agsinst minority
customers because their white customers pres
fer not 1o associate with minorities. Or white:
managers might discriminate against minority
workers. because their white workers prefer
not to have. minority coworkers; In each of
these examples, the discriminator suffers .a
specifi¢ économic harm by engaging in dis-
crimination: iost real estate commissions; lost
sales;. or fower productivity. This direct loss,
hewever, might be outweighed by the indirect
gain brought about by avoiding the alienation
of d large customer base or work force. Thiss
economic self-interest ‘and competition. cap.
o} Kecessarily be counted on 1o keep discrim-
ination at bay in & world wlmre third parties
e bigoted.!!

For mortgage Tenders, however, there 75 lit-
tle concern with thind party effects. Mortgage
lenders: making loans to minority spplicants
are not likely to suffer pegative consequences
from other customers for the simple reason
that bmnm! homeowners objecting to new mi-
nority neighbors have more direct objects of:
scorn—the seller, or the veal estate agent. Fur-
ther, the source of the loan is penerally un-

11 Wevertheless; a5 has been ‘remarked in the Imm-‘

ture,in each ol thess coeses sconomic farces might sigus

for segregation, but nol necessarily &0 inferior soonomis
result, Minorities might not be in certain’ aides,
bt that doesn’ t rican that the aress they inhabit need be
inferior o majority sreas, And sconomic forces, by them- .

be sald in the secondary miarket, Some gpecial p

provide sxceptions (& these generl ritles, allowing for ex-
ample, 8 mongige with no downpayment. In other in:
stances, loans for mone than the price of the home are
agmetimes made When' extengive. reniovations on the home

e going te be undeitalien.

‘o remson that 1
ity than the eatablishments that caser 1o’ the majority,

the establishiment of frms
thm hive work fores that 80 niot resent minority workers.
Similarly; there vwould be s sconomic mcr.nm: o create
retail establishments that cater 10 minorities, and there 15
heye ssiablishments nesd be of lower qinl-

salvus rnply that the il:k of cmployment in some firms
i be d for by
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known to the neighbors. Thus, economic self-
‘interest punishes any ect of bigotry in the
Home mmgags miarket more fully than might

‘be expected i -many other circumstanices. 't

Economic self-interest, therefore, should re-

duce racial discriminstion in this market more™

completely than in many others, Tn addition,
special programs and regulatory incentives in-
.ducing banks to increase their mortgage lend-
ing to minorities are countervailing forces that
might be thought to provide minorities some
advantages in securing mortgage financing;

Addnmna}ly, it seemns fogical to expect that
compefitive forces should work 1o eliminate
discrimination. If one bank declines profitable
Toans in minority areas, it is natural to expect
that ottier banks will step into the breach 1o
provide those loans.? Still, if bigomy is com-
‘mon among mongags lenders, it is conceiv-
able that mortgage discrimination might be
systematic:

When all the thearizing is finished, how-
‘gver, this important policy question can only
be answered with careful empirical analysis,

i HMDA DATA AND PROBLEMS WITH THE
BOSTON FED EXTENSIONS

‘The starting point for-creation of the ex:
tended data by. the Boston Fed was the 1990
HMDA dats.'* The follow-up survey econ-
ducted by the Boston Fed asked banks that
had ‘made at least 25 mortgage loans in the

1 Loan om':«m sunlly receive 8 mmmlmm upon

of 8 loan

13. OM uf the . zarfiest oriticisrns is. sssociated. with
Becker [1993a,. 19936] who argued that examining the
profitabitity of loans wonld sl & mor appropriate test
of the hypothesis,

14. The-origingl HMDA viriables inclede: typeof
foan, purpase of m::. type of oceupancy, loan smount
toan desi pmpm‘y ; applicant and co-spplicant
tace and sex, applicant income, purcheser of lokn, reason
for denisl.

15, Viarishles in the extension include: nuniber of units
in property purchased,. mirital siats, number of depen-
dents, dummy. for two yesrs :rrkp]eyw in current line of
work, dummy Br T years in purrent job, whether seifs

Boston: MSA to provide -additional informa-
tion ‘ahove and beyond the HMDA dats they
had slready provided.’® Information was re-
quested for each minority (Black and Higpa<
nic) loan application in the Beston MSA, and
a random sample of 3300 white applicants,'®
The additional ‘data reponted by the banks
were then transcribed @nd merged with the
original HMDA data. The final sample mde
available to outside researchers contained ins
formation on 2932 loan applications although
the sample size in MTBM is-2925.7 If the
data were ¢arafully recorded, transcribed, and
thien double-checked: for errors, the resulting
data set should have been very useful. Unfor-
tunately, something sppesrs to have gone
awry in this process.

Our examination of the data revealed many
instances of what we would defing as deta er-
rors. We define etror in this case as an instance
where the value contained in one variable is
inconsistent” with values contained in other
varinbles for the same observation, For exam-
pleza particular observation (mortgage appli-
¢ation) that has one variable indicating that the
application was rejected by the bank, bul an-
other veriable indicating that the bank sold that
mortgage in the secondary marketmust be'a
data error since only approved morigages can
be sold in the sccondary market. Similarly, if
an observarion has a ratio of monthly morigage
paymenis to- monthly income that s repurted
a8 zero, we treat that observation as contami-

“ifisble infurmation; niimber of reviews; nel worth, Al

the cengis information from the HMDA dats was modified
o ks it difficult 16 determine the exset Jocarion of an
spplicant. For example, the relative income of & trmet be-
eame » duinmy variable indicating whether income vas
greater or lower than the MSA average. Similarly, infor-
mation on the. bunk: thet the spplicant dealt with- was re«
anoved from the date.

16, Luss than perfect returns from the survey rediced
the:‘size. of the sample 1o 3052 in the 1992 repor: ‘rm
public datu set had 2932 (Pad
port thst they inadvirently included 130 VA and FHA
loanis in their 1992 work).

17 The 1996 grticle does not explain why the public

mple hud evien extra observations, Alse missing from

loyed mmﬁhlg huse price of
propenty, smount of: other financing, Huid sssers; number
of credit reports in bien e whethier credis history meets
guidelines; number of consumer credit lines on credit n
posts; menigsge ‘credit history; consimer credit-history;
public mdn hnmzry, Hau:mg expenge 10 income; Tors
;' Fimed i fie- Jomn, term of

Toan, wheﬂm spetiul Wlised value of prop-
erty; typeof property, wivether mnganu insurance sought;
whether mongepe fnsurinoe approved; whether gifts as
downpayment; whether cosigner of mm whether unver

- the public sample wiee dais on the bank that held the loan,

detailed dut on the Tengih of time that the applicant and

“o-spplivent had heen employed on the job snd in the Hne
ol wark: {converted o' dummy indicating fess than twe

yearsy, years of-edusation for applicant and co-spplicant
{oonverted 10 college. dommy). and detailed censuy mact
Snformation.. We leave it to. the editors of the American
Eeonomic: Review: i determing if thess’ differences come
t{;veme i'm policy that dess musst altow for fully reproducs
ible Tesisls
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pated by errors since any. motrigage Tequires
sepayment, and incomes ¢an not be infinite.
Additionally, we classify as errors those in-
stances where variables take on values that are
hlghly improbable compared to other variables
in-‘the same obseivation. For :xampie, ifa
mortgage -of $125,000 is listed as havmg a
monthly paymént of $50, implying an interesi,
rate of —10.3%, we assume that one of the val-
ues is in error, Note thot each of these exam-
ples actually vecurs in the data—ihey are rot
hypothetical..

Appendix A lists these errors in detail and
should be resd by soyone wxshmg to compre-
hend the nature and severity of these incon-
sistencies that are the eentral focus of this
paper. Nevertheless, we present here a brief
summasy of these problems, There were seven
applications where the ratio of monthly mort-
gage expense o income was reparied as zero,
Hundreds of morgage applications had im-
puted interest rates either far below or far
sbove market rafes. There were several dozen
seemingly-absurd cases of reported nex worth.
For example, in-one ¢ase the applicant has a
net worth of —$7,919,000.and a yearly income
of only $30,000, yet was spproved for a mort-
gage. There were 44 loan applications sold in
the secondary market. even though the loans
were classified as rejected. Given that 41 of
these 44 cases were spplications from minor-
ities, this erfor epp@ar& tobe anvthing but fan-
dom.

Similarly, there were hundreds of Joan ap-
plications that were approved, even though
they did mot meet the requirements for sale in
the secondary market, such as the requirement
that mortgage insurance be purchased when
the downpayment i less than 20%. Although
it is possible that banks may hold ponfolios
of mortgages that do not meet seoondary mar-
ket requirements, our discussions with under-
writers indicated that the very large number
of Teans that failed to meet these requirements
seems highly improbable. Further, after mak-
ing sllowance for the possibility that the
banks in this-sample may hold large pumbers’
of mortgages that do ot meet secondary mar-
ket requirements, there were 119 Joan appli-
cations that failed to meet these secondary.
market guidelines and yet were. reported to
have been sold in the secondary market,

Yet for ail the suspicious observations we
were able o uncover, we were able to perform

tests of internal consistency for only-a smal]
aurmber of varables used in the study. k is
important (o pote that most of the variables
included in the study do not allow for consis-
tency checks. Thus, it is likely that there are
thany more errors in the dats than we have
been able to document.

In addition o checks for internal consis
tency, we attempted 1o determing whether the
HMDA. component of the Fed-extended data
is comsistent with the public HMDA data,
Since the Fed researchers started with the
HMDA data snd then added to it the HMDA
component of their extended data set should
have been identical o the original HMDA
data. Our examination, discussed below, indi-
cates that there are over 400 observations in
the Fed-extended data set that are inconsistent
with the original HMDA data.

Singe the authors of the Boston Fed report
made wo mention of any such inconsistencies

- in their 1992 reporn, we must assume that they

were at that time unaware of thern. Since then
they have either claimed that what we are
terming inconsistencies or dats errors are fiot
actually inconsistencies {Browne and Tootel)
[1995]), or they have largely. ignored these
problems (MTBM [1996]).0%

After Licbowitz [1993] and Zandi [1993]
first noted these dara inconsistencies, vnnuany
ali-follow-up research has accepted the view
that there were serious £rrors in the data. Carr

and Megbolugbe [1993] concluded that one

third of the observations were guestionable
and Hunter snd Walker take this as theirstani-
ing point [19951% Glennon and Stengel

18, MTEM arely mention these problems, focising
instend on & few abservations mentioned as eemare in Horne
{1994, 1997, Browne and Tootell {1995] provide a fay
more desiled defense of the dats s veported in the Ap-
pendin.

19 Car and Megbolugbe sttempied to temave Obsers
vations contsining questionable date. In their Table 111 they
found | 045 sispicions obssrvations out of 28316 toral ob-
servations; They claim tat after removing these observas
tions the beste ropalts of the Boston Fed hold up. Yel on
their inferest rate serech, they shiow lesns with interest
rates w5 fow 85 9% and a5 high s 19% to remain i the

‘samiple, even Hiough morgage intercst rates in 1990 were

Faily in & nafrow ange far femoved from these values,

 genie)
Additionally, althcugh consisiency checks can only be per.

formed for a smsll number of varisbles, Carr snd
Megbolughe are comfortsbie in assuming that there are no

Cotber srors o e dwi; Cilennon snd Stengpel (o page 273
-are for Jess sanguine aboul cleansing the dats of erron.

They st Thmxs narﬁb«mus way these ¢rors can be
ining the loan files, & solution we
believe is immtsmal.-
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TABLE
Summary Statistics
Whites (#=1247) Minoritles (s=685]

Mean Mindaam  Maximwm Mesn Misimum  Mazimum
Morigige Rejected 10.37% o 1 w0 i
HMeets Credit Guidelinies §3.60% i} t TT.40% i3 i
Uaable 1o Verify 4.90% L3 i 10.90% ¢ E
Total Otligation/inomme 32.76% e Ingiere 34.76% 6% 115w
Denial of Mortgage. Insurance 2T6400 0% 10 39.420 s 100%
Housing Expense/income 25.18% o 0% 26.24% o* 3%
High Expense 10 lngomie®™* 302% 2% 100% 36.50% 3 100%
Loan-io-vilut s WSS BN g0 188%  93omee
Amount of Loan (000°8) 139500 2 98 128,79 36 g0z
Income {000%) FTEI00 % 96 56.67 i3 972
Liquid Assais (000"} FBGTRD 58 2430 40,80 & o420
Net Worth (000} FBE3I00 | ~TEIeEE 28623 9164 ~838 keSS

“ndicanve of Bn efror
=¥ Mot bkoly-an grron.
S2** Drefined ux greater thar zm

{1994] repﬂﬂ many, errors in the data, Home
[1954] finds that, for the namow subset of the
actual loan files that he was permitted o ex-
‘amine; more than half of the observations con:
tain serious errars

We pow turn to an empirical examination
of the mortgage diserimination hypothesis,

IV, RESULTS WITH THE ORIGINAL DATA

‘Table ['repoits sutomary siatistics for sev-
eral key explanatory variables that are in-
¢luded in the Fed enhanced data: These values
are virrually identical to those reported in
MTBM (remember that full replication is im-
postibie since the data set they use is different
than the one they provided to the publu:) The
summary statistics indicate that minority loan
applications have characteristics considerably
differem from those for the white population;
For example, white applicants bave conshider-
ably greater wealth, are far more hikely to
mieet-credit guidelines, snd are far less likely
to submit information that cannot be verified.
Further, they are less likely to_have Joso-to-
value ratios preater thay 80%, and thus have
tess need for morigage: insurance, Note also
that the minimim ‘and maximim values for
certain variables (&g, obligation to income
ratios of zero) immediately indicate problems
with the data.

The rejection rate for minorities is almost
three times as great as that for whites, with an
absolute difference of 18 percentage points, It
is this simple statistic that is responsible for
much: of the negutive publicity received: by
morigage lenders.

In column | of Table Il we sstimate a re-
gression using an OLS specification?® that is
similtar to that of MTBM.' The coefficients
and t-siatistics @re quite similar {0 those of
MTBM although-our measure of diserimina-
tion has & larger f-statistic. As is commion: in
studies of discrimination, the coefficient on
inority group membership is laken to mea-
gure the degree of radial discrimination, The

© 073 voefficient for the minority variable in
“regression | of table II indicates that seven

wut of 100 minority applicants are rejected for
reasons other than the economic characteris-
tics controlled by (he regression. This number

200, A lthoigh we ran all vegrestione i both Jogit wnd
LS, the resobts from the two techniques were neerly idens
tichl in all: i h tics. Therefors, Wi repor
only the reeults from OLS Tegressions since: m-sy provide
4 neture! snd Hneer interpreiation of the regression coeffi<
cients, gremtly simplifving the snalysis. The logit regros:
sion vesulis sre available wpon request.

1o We follow. the specification on the 1992 MBMT

for 8 single loan-to-value ratio whereas in the 1996

m thin vsrilhlm iy separted inta thres variables. This
~has litile effect on the esulls and is done o save space,
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TABLE n
“Explaining Loan Rejection®** )

- Fed-atyle Specification Alternstive Specificarion
‘Varisble B - T 'Y T
irorty 0073 512 g.028 238
Prebability of Unemiployment® 0008 239 G.005 - FALS
High Expensclincome Retio 0.052 358 0.027 217
Lowty o Walue Ratie, 0.063 342 0.033 258
Dental of Mortgage Insurdfice 0.657 1894 0458 14.98
CObligationfincome Ratiy 0.005 862 0.003 6.71
Self-employment 0.083 3.06 0.045 103
Neightorhood 7 2014 1.27 0018 189
Multifamily home . 0,057 341 G0ss 3.8
Consumer Credit Histary®> 0.036 .31
Muongags Credit History®s 0,028 42
Putlic Credit-History** 205 934 -
Unable ¥ Verfy Data G300 a7
Loap Meets Credit Ouidelines ~0.550 -13487
{constant} =0.280 =y 0430 1579
Adjusted R Squared: 0.2906° 0.492
#Of Obscrvations. TS 3028
B = Coefficient; T = r-athstic ) ) i ) )

*MTBM messured s toan applicsnt’s probability of Unemployment by the Gnemp rate of the major

industrial grouy in which the spplicant worked. The economic chamcteristics of two-digit industrial groiips sre
generslly poor proxibs far the more detailed component industeies (see Lichowits, 1982) and the unemployment
rate in the e dight industrial group it not even the aggregate of the unemployment rate in the component

occupstions: Foritl

rensons, and wlso because this measure contredicts empi

iricel evidance, (it fmplies that

minarities have s lower probability of unemployment) we do ot inelude this. variable in later regressions. Tty
-jrclusion would have & mimr positive impacy on measursd discriminntion.
¥ Egher vilues for these credit history vadable indicare an inferior éredit history.

***Deperndent variable = 1 if foan i rejected

appears quite large relative 1o the 10 out of
100 whites or 21 out of 100 minorities that
are rejeced for economic reasons.

Note that two variables are available in the
Fed-extended data that dramatically increase
the explanatory power of the regression. One
varisble is a measure of whethier the bank was
able to verify the information provided by the
fcan applicant. The motivation for including
this varigble is straightforward-—if morigage
lenders. are unable to verify the information
on the loan application, then the information
on the application is. not informative. Includ-
ing this variable has not proven particularly
contentions sinte it has only a relstively small
effect on the ' minority coefficient.

The second variable with great explanatory

_power wdicates whether the applicant meets
the internal eredit guidelines of the bank. The

use of this' varisble has been the source of
some controversy. sinee it dramatically re-
duces measured discrimination.® The most
serious criticism is that this vaciable might re-
flect bigs on the part of bankers. We do not
believe that this conclusicn is warranted.
First, credit histories are often rated mechan.
ically {a process known as credit scoring) by
& computer program, o st leasi in a separate

23, Browne sed Toolell claim thet this varisble is
miersly. & proxy for loen denial., .2, that bankers merely
indicated . that sech rejerted loan did niot meet the eredit

“guidelines 50 a8 (o enhence consisency with thair lending

decision. We steno resson that bankers would have an-
swered th guidetine qusstion sny ) aily thin
they anewered the other questions in the survey. Alss, thi
personk answering the survey guestionnaire obviously did
not jusk blindly stats that rejected applicants didn't meet
the  guidelines since 43% of all rejected loans mei the

“banks! eredit puidelines.
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depariment, where the. race of the spplicant
may not even be known. Second, our attempts
to check this hypothesis did not provide any
support.?? The alternative is to use a. set of
three credit -history variables constructed by
the Hoston Fed.2® S0 as to sidestep contro-
versy at this tme, we shall present results
using both measures of eredit history.” There
are many other specification: problems: that
can be raised, but we largely wish to sidesiep
this particular quagiire,*

- 23 1 baoks waniing o déwy. minority. Joan applics-
iions falsely stte thet the Jon Jdid ot meet guidelines,
then it owould have: the offent of ingreasing the sham o
incrity Yeans not meeting the guldelines that sre rejocted
ceers” paglaux fuch jgﬁminitkgnkwmm increase 'ﬁ{hﬁ
puwer of the miets gubdelines variehle in a regression for
the minority subset. In sctuelity, a regression usihg the
sibset of minority spplicants Indicates thet: the meets
guidelines varizbls hes o smisller coefficient than & regres
sion: for the subset of white applicants (535 va. 570), 2
result inconsisent with this winted variable hypothesis.
The simple. correlation benween tijection snd meess guider
lines is virmally idenitical between the wo groups. The
-share of minoriry applicants not ineeting the credit guide
Tinex thay wirn out o be rejected is greater than is the share
‘of foun's 1o white applicants nat mwting the guidelines tha
e oul 10 be rejeted (B1.9% vi, T4.8%) which might
seem fo support the winted variable hypothesia, bul of
‘course these groups have different etonomic chircteris:
tics. If 8 regression is.run oo applicaticne that do not msst
the cradit guidelines the (Insignificant) coefficient messurs
ing discrimination ix srafter Than for the sample of Toans
that mest guidelines and for the semple &5 @ whole, whick
is also inconsistent with the wiew thai thiy varisble 15
wainted by digerimination. Neverheltes, 'we need 1o pro-
ceed with caulion. ) : ) R

24 The Fod's three crdit history variables do not sc<
count for the age of the credit probiem; the size of 8 de-
Hagqueney, or the possibility thist di Merent banks will have
different guidelines. This the MTBM: credir history vaes
ables sre wat likely 1o peflect the full impact of n
applicant’s crediv hstory o & baik’e lending decision. Nor
do they provide information an the Hinancing limits of
crediz cards or the usage patternsiof checking acoounis,

28,1t hus. also been mentianed (Browne and Tootell,
Can and Megbolughe) thist if the meats-guidelines vardable
is made the dependént varable in & regression with race
and other explinerory Toctors: thay thise other fictors often:
prave e be significant. We dinol belicve thar this is either
decisive o surprising. o, et if (Be three Baston Fed
Credit History guidsiines are made independent variables
in such regressions, ‘exacily the same type of results are
found. E

25, Theee wre indoubledly wmany iniq%wip;ﬁm in the
specification used by MTBM. and cursslves thas we will.
targely ignore, Forsanample, the relationahip belween mes-
sures of financial wbility to éarry the Joan and martgage
decisions gre not likely Yo be related in u linesr fashion.
There are also questions regarding the nclusion of appli-
cations reguiring tignge. i . sluee rejection of
moHgage insunings s not mede by the matgage lenden
These questions, while of impartance, are not the focusof
ihis study. Also, there ars potential imultantity problems
{see Yezer ob al,, [19M]),

V. THE IMPACT OF MEASUREMENT ERRDRS
O THE DISCRIMINATION COEFFIGIENT
There i3 ofien & tendency to ignore, or ut
least minimize, the impact of randomly pecur-
ring erors in data, Although such errors re-
duce the precicion of estimated regression co-
efficients, the presence of errors in the dati is
uften 8 convenieni explanation for the faci
that a model fails to fit the data perfectly.
The: impact of data errors on the analysis
of discrimination in mortgage lending can be
much more serious, however, The motivation
for collecting additional information on the
financial characteristics of loan applications
is to. determine whether the higher rejection
fate for minority loan applications is attributs
able to the generally wesker financial condi-
tion of minority applicants or to the impast of
racial diserimination on lending decisions,
I data errors were truly random, they
would affect the mortgage outcome variable
and the measurement of race, ag well as all
other variables. In this instance, the measured
differential ‘in rejection rates between’ ethuic

~groups would diminish as measurement errors

increased. The measured ejection rate differs
‘ential in the Fed-extended data, however, does
not show sny indication of being biased 1o-
ward zero. Note from Table I that the sverage

“rejection rate for minorities relative to whites

is-28:10 for the Fed-gxtended data. This is in
general agreement with previous examina-
tions based on. HMDA data, and also.in line
with the HMDA data for the Boston MSA
which has'a ratio 0f 29:10. Therefore, data
errors in the Fed-extended data do not seem
o impact the group rejection rates. .
‘This should not be 100 surprising. Not ail
variables are equally likely t6 be the victims
af data errors, Given that the racial classifica-
tion of the loan applicant was used as the basis
for creating the survey sample, there should
be: few errors in the dommy variable for the
race of the applicant. Further, the variable that
measures joan outeome (acceptireiect) should
not be subject to the same degree of error as
the financial variables included in the data set.
This is true because {1) the different rejection
rates for each tace are so well documented
that had the data nor conformed to this empir-
ical regularity, the researchers would surely
have reexamined the data to discover the
source of this discrepancy; (2) the loen outs
come and race variables are both represented
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FIGURE 1
g . - "1mue"relationship
= minorities. & 5~
g ~_
w 1% “apparent” discrimination measured
2| whites » A~ nsdifference between these lines.
-1 . &+
£ .
&

by & variable of & single digit that can take on

only three valies,? thus making it less Hkely

for errors 10 be mlmduced than would be the

case for varigbles requiring multiple: digits;.

and {3) these variables both come from the
original HMDA' dais and did not have 1o be
coliected in the survey.?® Data collected from

scraich should be more prone: lo {transcrip.
“tion} eror than data moved from one data set:

to-anpthert¥

With loan disposition and minority vari-
ables less likely to be impacted by srrar, rmy
noise intraduced through data errors in vari-
ables related ‘to- the economic streagth or

weakness of an application (and thus the prob-"

‘ability of rejection: or approval) is likely o

increase measured discrimination: This is 1=
tustrated in Figore ‘1. In Figure I, the “+7s

represent the true ‘relationship between loan
~disposition and the economic varisbles which
is represented by the regression line in the
figure. Note that noise in the measurement of

37, Tn the HMELWA dats, Toen owicome and rece each
can take on mons. then tires valies, b the Boston Fed
Timttaid thieir sample to thees valies:

28, Néte, howevier, (hat rigrs wete: Spparen tm :
“duced in the transcripcion fm HMDA to Boston Fed dais

for applicaiiéns clissified us both refected and sold, 35
distussed abovie. Alse, as ﬁiss':umd behow, theye are some

Economic Charzcteristics

“wesker —

variables on the x-axis moves the measured
observations randomly to the left or right of
the true-valoes, as indicated by the dots. This
noise_obscures the true relationship, so-that
the differences between. groups now pick up
most af the variation in the dependent vari-
able This masking of the true relationship
has the effect of loading the differential ag-
ceptance rates for minorities and whites into
the race variable instead of the economic
characteristics variables.

The question now bemmes whether it is
pessible 1o sufficiently “cleanse™ the dats of
errors 50 that ‘a better understanding of the
trse relationship can be ascenained. If some
of the observations contain erors, and others
do riot, ‘the purpose of cleansing wiil be to
eliminate the former observations while pre-
serving the latter. Given the very large number
of errors found examining imiy a small nums
ber of vasiables, however, it is not necessarily
the case that rcmovmg»tlm observationg that

30 Technically, this argument is valid whin ther. &5
Byl single indzpendent verizble mezsuring econtwic
characteristics. When there are mullipie variables measir:
ing ectnomic sireaglh it is ne Inn;ﬂ' possible sy pre:
cisely what the effect of noise on any one variable is on
the mensured digerisvination. But it is clear” that with
I’ measuri

enough noise in ing
the m‘ di will equsl the differen.

exrars in the variable thal's ® or
29, Although, a5 we eport below, l?sm appety 1o have

been seriaus problems in mvm«g HMDA dits to the Bosten-

Fed: data,

el nejenti groups: Even more mpomﬂﬂy.
there i o rem Yo helieve that measured discrimination
nppmnhes aero us e noise in the economic vm-hm
increskes:
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copiain known ertors neccssmly reduces the
density of errors-in the remaining data.

We presume; in the following sections, that
EITOLS OrE Not randomly distributed, but are

‘likely to-cluster in ceriain observations, This

would be true if; say, individuals transcribing
the data 81 the behest of sither the mongage
tender or the Fed researchers, tended to ger
tired at certain times of ‘day, or if certain in-
dividuals were unususlly unrelisble. In these
instances an error in one variable would in-
cresse the likelihood that the observation
‘would contain evrors in other variables and
thus providesa rationale for removing that ob-

servation even if that variable plays no. role:

in the regression analysis. If this assumption
is comrect, the removal of obiservations with

known errors- in any variable should reduce

the proportion of errors in the data, We are

“certain, however, that errors will remain even
after cur best efforts to remove them but hape:

that the grrors-are less preponderant.

Wi, THE IMPACT OF ERRORS FOUND BY
EXAMINING LOAN FILES

Not all data errors are created equal-some .

are far more likely to distort results than dre

others. And no error 15 a5 likely 4o influence.

results than an ervor in the dependent variable,
‘assuming. that these errors are not random.
Horne {1994] documented & number of mis-
‘classified mortpage decisions by examining
the actual Joan Tiles for the subset of the loan
applicstions from the banks insured by the

FDIC.H He identified 26 loans for which the

‘information in the loan Fles indicated that the
bank’s actions should not have been elassd‘ ed
a5 Tejections, yet were cissszi‘sd gy “rejec-
tions™ by the Bogton Fed,?

We used the Freedom of Information Act

to obtain & list of these loans. The list indi-
cated that five applications were misclassified
as rejections when the applications were ac-
tually accepted. OF the remaining classifica-
tion problems, four were applications to spe-

31 Horme working far the: FDIC, was able (o gain
‘scoess to the schual Yoan Bles for the subset of banks reg-
/u!ami by the FOIC. He Tocused his. éxamination an 95
rejected loans that the MTBM regression mode! indicsted

shoild have been spproved. st‘h the tinly study that had :

acoess 10 the Joen files

32, MITEM dispute Home's sssessment of thete appli-
cationg, Regardiess of who is domeet, a8 wea show below,
almost alf of these 25 observatinns exhiibit other problems,
in that the HMDA varinkies for these observations are in-
cansistent with the publis HMDA date,

cial lending programs {i.c., designed o help
tow income applicarits) that were rejected by
the program sdministrator (vather than the
bank) on the grounds that these applicants
were overqualified. Note that since these (pri-
mirily minority) applicants are refatively well
qualified, 4 statistical analysis would indicate
no economic justification for the bank itself
to veject these applications, and these applica-
twns would mappmpnatciy support & hypoth-
esis of discrimination, In eight cases the ap-
plicant rejected the bank's offer of a losn with
slightly différent terrms than those requesied
in the loan application.” Finally, although
nine applications were withdrawn before the
bank reached 2 decision, they were classified
a5 rejéciions:

Ta ascertain the impaet of these misclassi-
ficutions; we reestimated the model after re-
moving these 26 applications from the sam-
ple.® The results, which are reported in Table:
111, show that excluding the incorrectly coded
observations reduces the estimated coefficient
for the minority variable from 0271 to .0068,
a Jevel that is not statisticaily significant. A
simmilse size change in the minority coefficient
hiolds. for ‘the specification that includes the
original MTBM credit history variables.
When the 26 misclassified Toans are removed,
the -coefficient drops from 053 10 033, al-
though it remains statistically significant.

Tt is important 1o note that the 26 misclas-
sified loans found by Horne come from the
subset of losn applications obrained from
banks insured by the FDIC, which represents
“only 45% of the entire sample of loans, Since

“there is no reason to believe that the fréquency

of misclassification is substantially different
for the non-FDIC component of the Boston
Fed sample, it i reasonable to expect that the
elimination of the classification errors in the
remaining 55% of the sample would have re-
duced the estimated coefficient of the minor-
ity varisble even further

Unfortunately, these. misclassificationg are
“unobservable” and therefore cannot be cor-

33. Horte finds that for the nmp!e of the losn appli-
cations examined by the Boston Fad, minorities were much
more likely o degline: these counter offers Than wero
whites,

34, We classified two w{iﬂwse lppfrcnﬁm?nrf?gl:d;
special programs, aithough Horne did not s classi i
thet way. In these cesss the special program appeared 10
e dhevinedt by vhe Bank,
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TABLE HI
Explaining Loan Rejection*
Moty Guideilass” Cradis History Bostea Fed Credit History
) ‘Removing 16 Removing 26
B Miselassified - Misclagailed
Fuotl DateSet Application: Rkl Date Ser Applications:
Varlable BT B T B T B T
Minority 00271, 227 0GOS 0,58 00537 . 3.96 60325 248
High Expeniefincome Ratic™ 00264, 214 00335 1.9% 00450 326 00437 318
Loan to Valus Ratio LAk S Y 00359 234 D04 241 00454 267
Denial of Morgsge Insuranee  D.4349 1498 046717 1581 0.580% 1T 0.5943 1808
Obligationdincame Ratip DO03G  6.74 00031 856 80040 793 H.0040. 820
Self-emiplayment DO4SE 342 00500 353 003427 333, 00541 139
“Neighborhood 00182 LEY SOl LEI4 0B 133 00133 138
Multifamily home o059 402 00624 . 450 G055 3500 0039 C1ER
Unsble 16 Verify Dats 53027 1423 O.ZECR ILIT 04377 1987 GAZIE 1808
Losn'Meets Credit Guidelines | U340 —3268  ~0.5542 -33.37
“Consurier Credit Problents USEE PR 030 959
Morigage Credit Problems 00233 233 Qo5 130
Public Credif Problems i ) 0:300% 9&3’9 G2007 1000
{consiant) 04497 1730 04518 1987 ~0J243 =860 ~0.7256 -B8L
‘Adjusted R Squared 04920 QAR 83650 0.3650
¥ Of Obsérvations.. 2928 2302 931 2805

*Dependeat variable = 1 1f fous s rejectsd

vected or eliminated from the sample, as was
done: with -the classification grrors docu-
mented by Homne. However, if there is a linear

relstion between the number of misclassified

applicaiions and the sstimated minority coefs

ficient, we can use the results presented in

Table U to assess the impact of any remaining
¢lassification errors on the estimated coeffi-
cient for the minority variable.

To test the linearity assumption, we ap-
proximate the rélation between the estimated
mincrity cogfficient and the number of mis-
classified spplications’ by successively elimi-
nating a larger and larger number of misclas-
‘sified loans and reestimating the coefficient
for the minority variable; To hold constant the
characteristies of the misclassified loans as
the number of misclassified applications elim-
insted from the sample changes, we per-
formed several replications for each possible
number of misclassifications to be eliminated,
‘randomly choosing the misclassifications io
be eliminated and then sveraging the esti-

mated coefficients of the minority variable:

from each replication.’® The results are pre-
sented in Figure 2.

Fipure 2 shows that the relation between
the number of misclassified loans and the es-
timated coefficient for the minority varishle:
appears io be linear (this diagram is bassd on
our alternative regression modsl). Therefore,
it-seems reasonable fo extrapolate the. rend
line in Figure 2 to predict the impact of the
misclassification érrors for the non-FDIC
component of the sample® Note that if the

35, For mu;?m o detervming the impact of eliminate
injg Yoii misclassified applications front the sample, we ran-
domly femiove ten ol s miselassified spplications from
the: sample:. The minority coeflicient was then sstimated
using the wemeiniog dute, This procedurs was repeated w0
dugen imes, removing ter randomly selected wiacussiic
cations &l each Reration The twelve sstimates of the mi-
narity coefficient were then sversged 1o determing un av-
erage for the mipority cocfficient given that ten misclassi-
fied applications have been climinated from the samiple.
Stmiler caleulations were perfarmed to reflect the inpact
of reoeing sach possible runber of misclussifind sppli-
caliong, from one e 25, .

36, This line aeteally understates somewhat the impact
of the misclassified obeervations on the minority esafli-
cignt becduse it is bastd on removing the fwilty obssrvs.
tions, Wherens ‘several of the misclassified observations
conld pemally e fived, and when they are. changed the
eoer’ggmt falls by & larger amount than if they are res
moved, e s
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FIGURE 2
Relationship berween Number of Misclassified Loans and Migority Coefficient
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trend line is extrapolsted 1o a total of 37 mis-

classified -applications, which is consistent
with only eleven additional misclassifications
smong the aon-FDIC applications, the esti-
mated coefficient for the minority variable
goss 1o zevo becoming negative as the number
of misclassifications in the non-FDIC data in-
creases. Even using the Fed credit history
vartables, alf statistical significance is fost.

Thus we conclude that when'a small num-
ber of the most egregious errors-in the data
are removed, ‘the impact of race on lending
decisions becames: statistically insignificant,
and ¢ven might reverse sign. Note that this
still leaves intact the great maj(mty of data
errors and any associated bias in the coeffi-
‘sient measuring diserimination,

Vit REMOVING INTEREST RATE EXTREMES

“The size of the loan and the monthly foan
payment are linked by the rate of interest
charged on the mortgage. Since this rate was
relatively constant during the period in which
these loan applications were processed, con-
sistency of the reporied loan amount with the
saonthly payment requires that the implied in-
terest rate on the loan lie within a band of
intezest tates whose width is' determined by

the variation in rates during the year {990
(r‘anging approximately from: $.75%<
10.75%)."7 By successively estimating the re-
sults for subgets of the data lving within pro-
gressively narrower bands on the xmpmed in=
ferest rates, we are able 1o examine whether
the measured impact of discrimination in-
crenses or decreases as we narrow the bounds
on the accepiabie degree of error in the data.®
This particular check on-the inférnal consis-
tency of the data is of importance since it ra:
vealed a very large number of suspicious obs
setvations for variables that are central to
many of the financial ratios that are uged 1
estimate the probability of 1 loan's approval:
Table 1V presents the results of this filter-
ing: After removing the 26 observations iden-
tified by the FDIC ag having ervors in the de-
pendent variable {with no extrapolation for
the FDIC type enors still-in the sample), we
rernoved observativas having sbnormal inter-
esi rates. We created two levels of filters.
First, we took cutafls at-14% and 5%, which

37 FHA monthly mortgage mtes, $t, Louis Fed,

38, Thit inerest vates are calulared after fEmoving ey
limustes of Property taxes and insurance.
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rermoved about 109 of the observations. Then
we applied a sironger filter, removing obsers
vations with interest rites higher than 12%

aad lowar than 7%, This had the impact of

removing sbout 20% of the observations:

We include two speciﬁmmmns for the 6+
gression. The first containg out specxﬁcanan
with the megts-guidelines variable. The sgc*
ond uses the Boston Fed credit history ‘vari-
ables. Clearly, as the filter restricts the sample
of loans toward more and more reasonable in-
terest rates; the minority coefficient dimin-
ishes. With either: specification, evidence for
discrimination is oo weak forus'to accept a
hypothesis suggesting that banks discriminate
agmnsl minorities. Further, we are only filter-
ing out those observations for which this lim-
jted check on vagisbles could be conducted.
Noise is still a likely problém:

Vill. - USING THE PUBLIC HMDA nA‘m 10
MEASLIRE BANK “TOUGHNI

Examination of the public HMDA data al-
lows us o perform. some tests not: possible
using the Fed-exiended data, and also pro-
vides a check on the Fed-extended data. For
emmple itig possible to-examine the propen-
sity of a bank to rcp:ct ‘spplications usiog the
public HMDA data since ong of the variables
is the identity of the bank to which a mortgage
gpphcﬂlicm was submitied, whereas the pub-
Hicly avai labic Fed-extended data removes this
information.?

Although we use the term “tonghness' for
banks with high rejection: rates, this variable
may well bea proxy for other factors having

litdle 1o do with totughness per se. For exam-

ple, it is likely that the variability in average
rejection rates is related to the chamcteristics

of the neighborhood and clientele of the bank -

that are not fully picked up by the other neigh-
borhood varigbles: Banks with well-informed
customers, for example, are likely to have
fewer customers applying for loans for which
they are extremely unqualified.

Variations in average rejection riles are
also likely to be retated to varistions in pre-

39, Ini their initial 1982 report, MTBM ¢reated their
own variable for “benk toughness” and conchuded that bank
toughness was tiof important. In the 1396 poper they create
dummy varinbles for cach bank bt do not report the e
sults, This is one of thi; varisbles 1o which outside research~
ers 40 nol e coess,

sereening, the efforts of banks to match loan
spplicapts with the loan product that best fits
their needs. Prescreening will, among: other
things, tend 1o reduce the number of weak
loan applicants filing a formal loan app!ma»
tion. % Thosé banks with weak prescreening
will tend to have higher rejection rates than
banks with strong prescreening. Note that if’
banks were' sensitive to charges of discrimi-
nation on a prescreen, causing them to be less
vigilant in preventing weak minority botrow-
ers from filing formal applications, the rejec-
tion rate: of formal applications for minority
customers. would increase..

A bank’s “toughniess” &ppeartd to be sut
prisingly consistent ‘across various types of
customers. For example, we found -thet a
bank’s average rejection rafe for whiles was a
very goad predictor of the bank’s average re-

-jection rate for minorities. The simple comre-

lations ranged from 38 for all banks (123
cases); 1o .66 for banks with more than 10
minority applications (30 cases), to .78 for
banks with more than 15 minority applications
23 cases); Similarly, a bank's average rejec-

“tion rate for refinancing-loans was a good pre-

dictor of the bank's average rejection rate for
conventional loans, with the two measures
having a correlation cocfficient of .50,
Clearly, a bank’s prcspensng to reject one type
of mongage apphcation is related o its pro-
pensity to reject other types of morigage ap-
plications, Banks also varied greatly in their
propensity to reject, with average rejection
rates for the four quartiles taking on values of
0%, 2%, 11%, and 27%:

“!5 variation in T&}Eﬂﬁ{)ﬁ rates. across
banks suggests that the distribution of white
and minority. loan applicants across lenders
may well be important in explaining differ-
snces in group rejection rates: In other words,
if minorities frequented morigage lenders that
had-a high propensity to reject appl!catmﬂs,

‘they would, as & group, be expected to have

higher tejection rates than if they frequented

‘banks that are more typical, To ascertain the

potential importance of bank toughness on the

40, For & discussion of prmeemrru. see Rosenblatt
{1996} Hrw s that for each formal applicativn they
wiis rejected (for i particular bank that allowed hirt sotess

‘1o ity data), the bank Tost np}:w:lmmcly $750 (in addition

tio thie money lost by thc spplicant). if this is typical, banks
obviously have i ineentive to reduce rejections, which
ey can da with presereens.
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TABLE IV
Removal of Questionable Interest Rate Observations
Using “Meets Credit Using Boston Fed Credit
. Guidelloes™ for Credit History History o
Resirictng Loans o ) . } .
tmpured Reter Between: 4% end 5% 3% and TH 14% and 3% 12% wnd 7%
Variable 8 T B T B T 8 T
Mimarity wosls oM o020 B 0.0283 212 0.0248 149
High Expensefincoms 0.0206 166 9.0237 LB 00413 294 00430 287
Loan-1o-value 0611 kAL G087 A Q0676 08 01379 418
Denisl of Mortgage Insurance 04816 1574 04464 13220 06082 168 05865 1562
Obligatien/income 003 882 0.0034 693 40041 BO1 0.0M5 828
Selr-emplayed 0.0830 - 391 00350 242 00592 XS 00377 208
Neighbothosd 00123 128 60128 T G016 105 00112 09s
Multifamily Hoine - c0568 380 GO85T s 0.0532 334 o031 292
Urable to Verify Data . 02830 1280 02783 16l 04212 1726 04200 1898
Losn Mests Guidelines 5551 3235 05510 -2Lea
Consumer Coadit History 00308 E96 00285 790
Morigage Credit History- 0.018% 183 DOISD 136
Sublic Credit History 02008 969 01702 78T
{comstams} 0438 1387 03955 11630 02386 <857 =0.7931 <88%
Nuraber of Observations 2640 2289 2643 2897
Adjusted R Square G50 0.49 0.36 038
B o Coefficient; T = rigintitie;

Property Tax and Insurance Adfustmeni inchided in imputed ratis

group rejection raies, we computed & measure
‘of the propensity to use tough banks for our
two groups of customers.®

1f we use & bank's overall rejection rate as
& measure of foughness, 8 bank that discrim-
inated against minorities might appear to be
tough merely because of its discriminatory be-
havior. We avoid this problem by messuring
toughness using only the rejection yate for
each bank's white loan applicants. The aver-
age toughness of banks frequented by minor
ity loan applicants is then estimated by com-
puting an average of each bank's white rejec-
tion rate, weighted by the number of minority
customers. A similar calculation is used in cal-
culating the average toughness of banks fre-
quented by white customers.

The results, reported in Table: Va, indicate
that on aversge, minority customers patronize
banks that are approximately twice as tough

41, Since we s creats & toughness varisble that
wvoids all: possibility of discrimination, we believe it s

perior 1o use this variable s an independ izhle in
# regression a8 opposed toa dismimy for each bank, which
would be unable to distnguish between discrimination snd
toughness.

4s the banks patronized by white custoniers.*?
Thus if minorities were identical to the white
customers at the banks that they patronized,
and if there were no racial discimination by
dny. banks, minority applicants would be. re:
jected about twice a5 often as whites,

Note that. in- constructing ‘& measure of
toughness to be used in regressions explaining
the disposition of mortgage applications; it is
important to avoid any circularity arising from
the use of the originating bank’s rejection ratc
to explain the disposition of & Joan that was
itself used to determine the rejection rate. For
the pure HMDA data, we can aveid this prob-
lem by construciing 8 measure of lender
toughness based on the lender’s rejection rate
for refinancings, whereas our regressions will
be based only on home purchages.

The HMDA deta also provide more de-
tafled information on neighborhood character-

42, Leorg [1996] bas sle found the minorities iend 1o
wae banks: that are tougher, although his results sre not this
dramatic. We:dre not a sl sure how genersl ‘these ery
strong, tesulis are, A single bank with & very large number

of minarity applisents is largely responsibibe for this resulks
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TABLE Va
Average Toughness. of Banks
{based on Bank's Rejection Rate for Whues)

X Momber of Observstinng
Banks ¥ d by White App .10 9823
Banks Frequented by Minokity Applicants uig 1338
TABLEVH. .
Explaining Loan Disposition {Home Purchase} With Public HMDA Data
B T T B T B T
Minority G497 2199 [N R S 0093 1041 G422 1338
Relative Income in ‘ . ) o .
Purchass Neighbothapd® 92008 -ZIW 0000631 885 00009 30,85
Bank T g6
{hﬁmg%h-@e] B9 4154
Bank Toughmess
“{refinsnzing) ; ) 0.581  3Li%
{constant) G0830- 4168 GISE 23T G06SE ®I3 0N05 1L
‘Adjusted R Squsre 00250 0.0330 0116 0,083
Nirber of Oiservationg 19158 18754 18754 18326

B = Coeflicient; T = #-atatistic
*Relotive (o MSA averoRe

istics than the Fed-éxtended data. The Fed-ex-
tended data. converted the detailed neighbor-
hood data {such as income in the census fract)

into dichotomipns dummies that measured

‘whether the neighborhood income was sbove
or below average..

Table Vb provides regression resulés based
on lean applications for home purchases from
the public HMDA data. To examine the sen-
sitivity ‘of the results 1o the precise definition
of lender toughness, the resulls are presented
using a measure of bank-toughness based on
conventional loans (which is subject o some
circularity}, ‘and a second measure of tough-
ness based on refinancings.

The results show: that bank toughness is
very influentis] in cxpiammg rejection: rates,
regardless of how teughiness is defined. Fur-
ther, bank mughmss and mghbarﬁmd in-
come reduce the differential rejection rates for
whites: and minorities by sbout half; in- ‘spite
of the fact that detailed financial characteris-
tics for individual loan spplicants are unavail-
sble in these deta. This reduction in rejection
differentials is almost as large as that found
using the complete set of variables in the Fed-
extended data. Thus, it is apparent that bank

toughness plays an fmportant role in mortgage

approvals with neighborhood income playing
& smaller but important role. We will include
these varigbles in the work reported below.

X, GOMPARING PUBLIC MMDA WITH
' FED-EXTENDED WMDA

Given that the public HMDA data was the
starting poiot for the Fed-enhanced data, any
inconsistency between the observations com-
mon 1o both dats sets constitutes evidence that
the Fed-enhanced HMDA has been comtami:
nated at same paint. Since errors in any of the
HMDA varisbles crucial 1o 1he segression
model, such g8 loan disposition, race, size of
toan sud 5o forth, will distort regression. re-
sults, we will examine our results after remov=
ing any loan applications for which the: Fed-
eulisnced HMDA date did not correspond with

‘the public MDA dats.

Matching Fed-enhanced and HMDA Data
Ifthe Fed's migrstion of data somehow al-
ters the base HMDA varisbles, we are imme-

“diately sleried 1othe possibility of data errors.

In this section, we s¢srch for observations.
where the HMDA data did not remain intast
after the migration to the Fed-extended data..

Given that these observations are likely carris
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TABLE VI
Meatched Data
Verfable {medn) Whites (16783 Minorky. (496)
'Ap@%‘muinn Prajeetad Q.80 0178
- Self-employed . . 0135 0,081
High Expense to Income Ritia o188 0224
High Loan to ¥alue Rafio A uy] 0230
fncome B TED 80.610

ers of contaminated data, they are removed
from the sample 50 28 10 cleanse the dats of
this particuler type of error.

The public. HMDA data include variables
on the loan deeision, the amount of the lozn
and the applicant’s income, the race and sex
of the applicast and co-applicant, and the pur-
chaser of the loan. The values that can be
taken by these varisbles aflow for s very large
number of possible combinations. In fact; the
values of these variables will generally allow
each observation to be uniquely. identifisd.
Therefore, we can use these variables to con-
struct a key, or unique identifies, for each ob-
servation that can be used 40 maich the Fed-
extended data with the public HMDA dats.
Clearly, the key will not be perfect, since there
are some instances where the key can not dis-
tinguish between several observations in ei-
ther the public. HMDA data or the extended
Fed data. Nevertheless, this approach allows
most observations in the two dafz sets to be
matched. Appendin 2 provides details of the
matching procedure and the determination of
unmatched cases.

The key created from these variables was
able to uniguely ideniify 2833 of the 2932

possible extended-Fed observations. Our'
matching procedure allowed us to match 2174

of these 2833 observations to unique HMDA
observations, leaving 659 cases that could not
be matched. The imperfect ability of the key
o distinguish among several non-uniguely
identified cases in the HMDA data set was
responsible for 228 cases not being matched.
This implies that in 431 cases the Fed-ex-
tended data did not match up with the public
HMDA dats. )

These 431 unmatched cases are 8 serious
causé for concern. Therd was every reason lo
expeet that the two data sets would contain
identical values for the HMDA variables since

‘the Fed researchiers did not endeavor 1o alter

the HMDA data*® The large number of un-
matched cases appears consisteat with the
general pattern of dats errors found in this
data set, presumably caused by the daa han-
dling process engineered by the Fed research-

‘ers. Can we trust the. 431 ‘observations that

apparemtly did not migrate intact from one
data set 10 another? Since the failure of these
observations o match the HMDA data i
likely to be attributsble to-erors in the data,
the inclusion of these observations could bias
any regression results. Therefore, we focus at-
tention on the observations that were consiss
tent with the original HBMDA data.

The eeonomic: characteristics of the white:
and minority borrowers included in the 2174
matched cases are gencrally similar to those

-of the-dpplicants in the more complete data

set, as can be seen from Table VL Note that
the: difference in rejection rates for the two
groups is 10.5 percentage points, which is
quite & bit smaller than for the entire Fed-ex-
tended semple, although the ratic of minority
to white rejection rates is approximately
251, ‘

The matched HMDA/Fed-extended data
allow us to inclide information from the orig-
inal HMDA, such as bank toughness and
neighborhood income, as well asall the vari-
ables collected by the Fed. Examination of the

‘matched data indjcates that observations with

snususlly high and low interest rates; high

43, Munnell ot sl tl9§2} report on page 20 that they
discovered some evrars in the HMDA duta, such as wher
ons suburban bank discovered that 31 applicants were in-
vomectly voded & Hispanic. However, the Fod romoved:
guestionable HMDA f:imwmum from thie sample arid did
it ttempt o alter thiem, since dicy state that thest rrars
had the effect of nsdu:iutg the sample size. Therefors, de-
wimtions betwieen the Fod dats and the HMDA dute are not
g:g to imtentional changes made ro the MDA data by the

.
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TABLE VII )
Dependent Varisble =1 if Loan is Rejected-
Repirelng Fed
Restricting Credis History:
Dbservations Variables with
o lnterest Meeete-guidslineg
Adding Bank Rates befween Varlable
* . Taughness 14% and 5% and . swd Interest
Fed-Typs and Unable Removing Four  Ratés betwesn
Specification o Verlly FDIC Problems  12% and 7%
ay @ L&} W
Variwhie B T B T B T B .
Minarity 00377 257 007 2,00 00156 107 “0.0063, 048
High Bxpense to incoms Ratio, 0.0333 206 00336 L3 00366 Y6 00154 108
Loan To Vahie Ratio” 0832 3148 0.0684 3 016k 447 Q1488 425
Deeisl of Morgage Inisurence 07038 1248 D674 1169 06830 12,27 V6251 1200
Obligation to income Batio. 0.0023 - 336 00018 LYe 0003 2o o002 7Y
Self-empleyment 0.0646 373 0.8631 3187 00849 377 2.0476 288
Neighborhond 00004 2000 00003 “LE0  ~0003 <E3T 00003 -183
Muttifamily Home 00364 10 S i S 00222 124 GO390
Consumser Cradit Probiem: 0.0257 T3 friverly .68 Q224 838
Mongage Credit Problem 00133 L2 60088 488 0T 034
Public Cradit Problem , ; P .
{hankrupiey) 02196 - 968 02040 950 02039 918
Toughness of Bank 06261 CBEB 06332 BAT B4 6.2Y
Unable 1o Verify Dat 04056 133 0.3812 1201 D2628°  BAT
Loan Meets Credit ’ ' - ) N
Guidelines =054 =23 .45
{constant) ~04330 3.6 D88 4.4 =028 =526 03640 158
Adjusted R Suired glss0 0.2850 2270 44020 )
# of Gbservations T4 2174 e 1722

B = Coefficiens; T = faatistic

loan-to-value ratios, and so forth erve still pres-
ent ity the sample.

Before we turn ‘to regression results with
these matched data, we gote that the measure
of toughoess used. in these regressions was
constructed to avoid cireularity. The matched
Fed observations were rcmovcd from the
HMDA data, and bank rejection’ rates werg
constricted for the remaining observations:
These bank rejection rates were then included
i the matched data:

Resulte From the Matching Experiment
Table VII provides the results from the ges

gressions with this matched data set. In the

first column we use & specification that
closely resembles the Boston Fed's original
specification. The minonity coefficient in col-
wmn: 1 is only ‘about half as large ‘s for the
complete Fed-enhanced sample, indicating

that the bias refated to inconsistencies in the
HMDA data may well play an important role
in studies based upon the Fed-extended data

set 4

Bucvessive enhancéments to the regresiion
spemf‘mwn and data cleansing are then ap-
plied in-the following columns of Table VII,
First, in column 2, we add bank toughness and
the unabke-te-vmfy data variable. This ve-
duces to minority coefficient to 2.7% and bop=
derline significance.

Mext. we remove the FDIC misclassifica-
tions that remain in the dats. The nature of the

FOIC reported misclassifications. for the orig-

inal ‘Fed-extended and otr maiched Fed-

44; Note thar this smaller differential between witsority
and whits mm:mn mtes should only alter the resulls if the
regression wchmqm and dala are unable to provide &

unbinsed f the
chamgteristios and mnmp ge decisions.
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. TABLEVII
Reposted Misclassifications
Type of Miselassifiention Fe: Sample Matched Fed-HMDA
Withdrawn by Applizant 9 2
Cauntor Offer o ) k] &
Rejected by Specisl Program Becaise Overqualifisd 4 2
Reslly Appraved 5 o
Number of Mistisssifizations 26 ]
Number of Observations 2932 2178

HMDA sample are teported in the Table VIll.
Note that almost all of the serious ervors fouad
by Horne appear 1o come from the sample of
applications thet do not mateh the HMDA
data. Therefore, thers are anly four remaining
FDIC errors to remove. Remumﬂg the. four
EDIC indicated misclassified rejections Jow-
ers the coefficient 1o 2.1% and the t-statistic
to 1,55, though to save space we do not report
this complete regression in the table,
Second, we amempt to restrict the sample
to more reasonable interest rates. First we
limit our ‘abservations 4o those with interest
rates between 5% and 14%, which lowers the
minority coefficient to 1.6% and the -statistic
1o 1.07.% Restricting observations to those

with interest rafes between 7% and 12% low--

ers the coefficient 1o 1%, and the rstatistic to
.66 (this regression is'also pot shown):

Finally, replacing the Boston Fed credit
history variable with the meets-guidelines
variahie lowers the coefficient to —.6% witha
s-statistic of ~47,

What can we conclude from the sample of
observations for which the HMDA variables
are correcily reported in the Fed-enhanced
data set? First, this cleansing of the data pro-
vides results of the same general variety as
the esrligr attempts at cleansing the data.
Clearly, given the likelihood of errors in the

remaining data, there i¢ little or no supgort for.

the hypothiesis that mongage Tenders system-
" gtically discriminate sgainst miporities. Tak-
ing our results in combination with our under-
‘standing that noise might very well bias up-
ward the coefficient measuring diserimina-
tion, there is even a hint that morigage lenders

45, This is the imputed intesest rate adiusted for prop-
ety tax and Hsurange

might favor minority applicants. We caution,
however, that these results can not warrant
such 2 conclusion i this time,

X CONCLUSION

There are goud economic reasons. to be
skeptical of claims that lenders discriminate
‘against ninovities i their approval of mort-
gage applications: Discriminators who would
turn down g good loan harm themselves by
turning down a profit opportunity. Further, the
current regulatory climate has put great pres-
sure on mortgage lenders to ensure that its
employees do not discriminate against finor-
itteg,

The- support for the belief that banks dis-
criminate -is ‘based largely on the data con-
structed by the: Boston Fed. Yet, we have
shown this data set 10 be deeply flawed in'a
way that is likely to bias the results. Although
soine other researchers believe that the ermors
in the data can be repaired and that such re-
paired data support the conclusion of the Bos-
ton. Fed, our analysis of this data indicates.
otherwise, Our reworking of the data prnwdes
no evidence for the conclusion that banks sys«
tematically discriminate against minorily
groups: But we find it upreasonable to think

‘that a1l the errors in this date set can be found

with: the techniques at hand. It seems impru-

‘dent, to s, fo base any policy. decisions on

snalyses of these data.

Unfortunately, the Boston study has had a
tremendous influence on public policy. fts ze.
cent pubhcatmn in & leading economics jour-
nal can only increase its standing. Listen to
Lawrence Lindsay's sssessment made after
being informed of the numercus problems
with the study: “The siudy may be imperfeet,
but it remaing a Jandmark study that sheds an
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important light onto the issue of potential dis-
crindnation. in lending ™8

Spokesmen for the banking industey have
remained relatively silent.: Their public ae-
tions have been largely bimited to statements
of repontance, payments of money to misonty
organizations, and promises to develop new
techniques for marketing foans to the minority
community, such as the euphemistically
named “flexible underwriting standards.”?
Although their silence might be taken as an

admission of guilt, other forces in the regula-.

tory climaie have operated to constrain bank-
ers from acting any differentiy. Thus, serious
academic studies are the only method for de~
1ermining the roth of the matier. '

If we are correct, the media frenzy associ-
ated with the retease of the HMDA data every

year has been largely counterproductive for:

achieving an even playing field in the mort-
gage market, The “progress™ that has been
made in “helping™ minorities may not be
progrese atall. After the wam and fuzzy glow
of “flexible underwriting standards” has worn
off, we may discover that they are nothing
more than standards that led to bad loans. Cer-
tainly, a careful investigation of these under-
writing standards is in order. If the “tradi-
tional” bank lending processes were rationai,
‘we are likely 1o find, with the adoption of

flexible underwriting standards, that we are’

‘merely encouraging banks lo make unsound
-loans. If this is the case, a3 preliminary evi-
dence suggests, these policies will have done
a disservice to their putative beneficiaries if
in future vears they are dispossessed from
their hiomes duie to an inability to- make their
morigage payments. Jt will be ironic and un-
fortunate if minority applicants wind up pay-
ing a very heavy price for a misguided policy
based on badly mangled data.

Finally, we must ask whether this type of
preblem is endemic to other studies of dis-
crimination. I imperfect daia tend to cause
findings of discrimination where none may
-oecur; then extreme vigilance is requived by
those conduciing such studies 1o ensure that
the data used are pristing. Have researchess
isken sufficient care in their creation and use
of data? Are the dats vsed sufficienily good

46.. Correspondence dated Marchi 1, 1994,
47, See Hansell [1993).

proxies for the purposes to-which they sre
put? At this time we can only ask the ques-
tions—others will have to provide the an-
SWETS,

; APPENDIX A
Internal inconsistencies in the Date—Criligue,
Reiponse, Rejoinder

- The following is a listing of the internal incon-
sistencies that we encountered with the data, Afer
listing each datn “error” we describe the responss
put forward by the Boston Fed. rescarchers when
they have done so, and then provide our reply. Al
though we get the Jast word here, we believe that
we have sccuretely reflected the arguments of the
Fed researchers.

Iniergst Raves:

‘Bath ihe term of the loan and the monhly pay-
menis are included in the Boston Fed data, allowing
ug 1o calcglate an interest rate on the each of the
foans in the dats set Simee the monthly payment
generally includes taxes and insurance, sur calou-
lated interest rate will oversiate the actus] imterest
rate on the loan, aithough we attempt 1o amicliorate
thig bias a8 dexcribed below. -

We discoversd duzens, if not hundreds, of ob-
servations Yor which our imputed interest rates wire
wither {6o high or oo low to be believed; The ma-
jority of ervors appeared to be in either the amount
of the loan spphication ‘or in the reporied monthly
housing expenditure. Since both of thess variables
are used to computs other variables that are sentral
fo the stitistical analysis {ihe expense ratin and
loan-to-value ratio}, these cases must be classified
as serious transcription ervors..

For exampls; we found many loans with interest
rates well above market. There were 135 loans with
interest rates above 16% and 60 loans-with intesest
fates sbove 30%. )

_-Appendix Table ] fists 2 few loans with very high
imputed interest ‘rates (found in the first columm}
ranging from 42% to B5%. Most readers will rag.
ognize théss rates as being outlandish,

Although property taxes and: insurance. sire inv
cluded: in the monthly: payments, thus overstatinig
the true interest rates, it seemied unlikely that prop-
erty taxes and insurance could sven begin W age
icount for the very high interest rates that appesi in
thiese observations.'® In a previous corespunidence
1o the Federa] Reserve’s Board of Governors, how-
eviey, ‘Toolell had claimed that these high interest
rates were die entirely. 16 the inclusion of property
taxkes and insurance:

Low loap-io-value refios make the Housing

expeise for These applications seem h:g: given

the loan  amounl, simply because the taxes

and insurance prémiims ob & house with a

amell loan relative 1o its value are s large

parcentage of the housing expense. Thus using

‘l& m{m & footiote: about the impsct of propery
wies snd insurince in our garliest working paper. -
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APPENDIX TABLE 1
Some Applications with Unreasonably High Interest Rates

Fmputed . Losn to Monthiy ‘Appraised Carrecied

interest et Loz Yelue Morigape Yesrly Value of Interest
Rate Worlh Amount Ratie Expense Income Home Ralp
42% ~1,000 77,000 020 ‘3681 120,000 386,000 14%

- 44% 357000 1 63,000 067 3,792 277,000 135 000 42%
9% . 103,800 40,000 0.28 1,638 32,000 142,000 4%
55% 56,000 29,000 [ 1,336 1,060 140,000 48
58% 34,000 26,000 G20 1260 66,000 130,000 §1%
61% 174.500 48,000 0.15 a1 87,000 325,000 S0%.
65% 230,000 43,000 018 bt 91,000 288,000 59%:
0% 108,600 e 00 04 1334 60,000 270,000 60%
85% 43,500 9,800 015 436 28,000 62,000 4%

the” housing expense 10 impute the interast

Teie - it completely: invalid, fbf ohservations

with fow {oansto-value ritios.’” .
Browne and Toutell largely repeat this;

Thie {mputing intersst rates] & & rough tech-

niqu:{ igd "5@1 not woﬂ% for ‘?nuﬁ',rbuun

roperties of properties for which the morigage
f}ag is_ small in: m’mm 1 251:.': x:jc:mems

of housing expenses.., Almosy & impuse

rates thst they [Day and Lisbowitz] find are

oo high . involve plopertes for which the

loan-to-value ratios are wery low (less than

35%. In a fow cayes the term of loan may

be iﬁmmtﬂ&mwmg of T imputations of in«

1erest Fates.

St is-true that impeted nterest rates for loans
with loan-to-value: ratios mith sppesr unreasan-
ably Wigh dug to the rolatively greater fraction of
the monthly payment that ig atitibutable to takes
and insurance. But first note that it 18- definitionally
true that shen jnterest rabes aré 1oo high ten either
the payment is too high, or the Joan smount oo low,
Thus, it woild niot be surprising that loan-to-valus
Fatios are- frequently small for this group of appli-

ions if the loan is understated,

Most importamtly, however, we can examing dis
rectly the i of property taxes and insurgnce,
Browne and Tootell spparently thiok: that the pos-
sibility that High interest rates might be explained.
wn this manner is sufficient to contlude that they
are. But they did not examine whether insurance
and propeny taxes actually did sccount for the un-
reasonably high interest rates. e

Az i torns ou, the property tax raie In the Bos-
ton Area is publicly available information, and typ-
jcal insurante peyments can be casily spproxi-
mated, The Tast cobimn i Appendix Table T pro-
vides interest rates adjusted exactly in this manner.
Note that although this adjustment does lower the
impuoted interest Tates somewhat, the adjusted rates

49. Page 2 in & memo frgm Geolf Tostell duted Janiisty
20, 1994, sent by Laveenes Lindaky.

50, Page. 74 in Browns and Teorell:

sre still farin excess of the rates prevailing in the
morigage market during :he,m;ﬁ'e eriod, and in
fact, i any period that we are familisr with. The
most platsible explanation for the extreme levels
of these imputed rates is & serious error in sither
the. reported ot of the loan or the sstimated
monthly paviment. ) L
Maturally, there are similar problems with ve
low fnterest rates, as 'shown in Appendix. Table 11
Here we have o set’of loans with negative interest
rates (there ave 47 such loans in the date, and 68
we-adjust far taxes and insurance) which ake part
“af a berger set of Toans with interest rates that, from
the point of view of the consumer, are simply too
id to be true. For example, there are 100 fixed
rale loans with imputed retes below 7% {unadjusted
Sfor taxes and insurance) and 202 fixed rate loans
with rates below 7% (adjusted for taxes and jnsur-
mncel, g time when interest rates were in the vis
cimity ol 0%,
pon examining the dats; i iz clear that for
some of the Mot sulregtous interest rates, the -
“ported loan termn miost bkely hes a digit missing; as
the losh term is indicated to be 18 or 38 moaths
(20 soch Joans), although it iz conceivable that we
could have some very short balloon payments. In
othier inslances, the loan amount, or monhly. pay-
ment must be incorrectly recorded. )
D agnin, Browne and Toolell put forward an
‘explanation:
Abmest: alt of the imputed matex - that
Diay and Lié!bawiu}mggnéluﬁz are oo %
nvolve twoso-four-onit properties,. for which'
the hogsing expense is redhiced by rents! in-
TR,

51, The property bax rate for Boston in 1993 wag 1.4%,
wihich we were fold was higher than e 1990 property tay
ate siiee housing. pces had increased, 0 we Ret it a1
1:3%. We gléo examined the “Places Rated” shmanae 1o
detarmine the highest pi raled in the country, which;
ifused, would not beve altered our conclusions, We sst the:
insuranee, rate At 5%,

32, Browne snd Toviell; page 74.
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AFPENDIX TABLE IT
Some: Applications with Unressonably Low Interest Rates:
Loan Loan Moathly
Lo=n [ Impufed Term Mortgage  Espemie/ Yeurly Valae of
Amount Velue Rate {months) Ezpenic Income Iseame Haome
145,000° 073 108G, 36 #21 3 B5,000 199,000
400,000 8355 ~533% i 154 8 34,000 T30.000
125,00 058 il (B 380 50 12 50,600 217,000
55,000 050 =B 180 155 £ 97,00 110,000
184,000 .94 i 38k 188 5 52,000 195,000
802,000 6.68 8 360 1024 3 58,000° 120,000
182,000 0.93 A% 160 301 32 32,000 196,000
183,003 il = 360 306 10 42,000 165,000
75000 043 3% 360 160 25 76,000 175,000
50,000 s e 300 v ] 80,000 1ID,000

“Thigre are two types of errors indicated m this
explanation. As & factual matier, of 47 loans with
_negalive interest rates, defined without adjusting for
insurance And 1ANSE SO 85 to be vomsistent with
Browne and Tontell, only 10 are multi-unit proper-
ties. For 80 foans with interest rites below 4%, only

30 are: multi-unit homes. Thus not even & majority,

1o say nothing of Browoe wnd Tootell's “almost s},
are two-to-four anil properties, Three of the loans
in the table above are multi-unit homes,

Browne and Tootell state that for multi-unit
homes, banks reduce the monthly payment on the
morigage by the expected rental mcome. Thig ig

possible, But if i were true as 4 general rule we

shiould expect o see that multi-unit homes would
have below normal interest rates and, as well, Tour
unit_hemes should have lower inferest rates than
three unit Homes, and o forth, Ins fact, what we find
is that four-unit homes hive higher imputed interest
rates then single family homes, {12.2% to 10.6%6)
whereas two and three unit homes have average im-
puted rates of 9.2% and 5.3%. What actuslly wp-
pears to-happen in this merket is that banks somes
times reduce the monthly payment by the rental
smount ;zlm that is necessary 10 help pet the loan
approved,

This leads 1o & serfous. conceptual error in the
econometrics. Since rent from tenants Is sometimes
subtracied from monthly payments and sometimes
sdded 1o income, two econnmicelly indistinguish-
sbie applications for multi-unit homes might have
very different measured income and monthly hous-
ing payments. Ope application might 2dd rental in<
come to the denominator of the obligation ratio; the
other might sublract it from the numerator. When
the satio of mortgage gaymcnts to income is can-
structed o these two ditferent ways how can any
analysis using the ratie as an independent varisble
be expecied 1o provide useful results? One answer
might be ta remoye multi-unit homes from the anal-
ysis a8 we had sugpested in earlier work, but

oW and ’l‘wigﬁ wim us “splittiog the sample
is ot justified."™ They spparenily never realized

53, Browne nd Tootell, pags 73,

lgat their own analysis requires that they do exactly
that. ’ :

Loans Rejecied and Sold

There were 44 mortgages that were clagsified as
rejections although they were also classified as hav.
ing been sold in the secondsry market. This i
clearly impossible, but it does not appear to b s
random transoription error since 41 oul of the 44
miorigages were applications from minorities, an
event vary unlikely to happen by chance.

MTBM have not attempted 1w explain bow s
toan that is rejected can then be sold to the sccond-
ary market. Instead they note that bothi the mortgage
disposition (scceptireject) varisble and the varisble
indicating if and 10 whom 3 morgage is sold come
frorn the original HMDA dats, and not from the
additionst data collegted in their survey.

Dy and Liebowits also note that Some rejected

MOHRARE: . aﬁpkmnm WEre 1ppmnll‘s:l sold.

Bath [variables] came from the original HMDA

5urv=3:.;; We did ot use data on [odh salgs

aod did ooty te validers these figures.

Thus, they claim that this error is not their doing.
Upon further exdmiination, however, it appears that
thess ereors were not in the original HMDA, ‘data.
The prigingl HMDA data for the Boston MSA,
which consists.of aver ninetcen thousand (conven-

“tigmal) louns, contsin only ten observations which

have the attributes {error) of being both sald and
rejected. Only one of these is 3 minority observa-
tion. So, 9t o minimum, 40 of these 44 inconsisien-

“eles gre et in the original HMDA dats. Further

examination revealed that none of the 44 errors in
MTBM's dats matchied the HMDA erzors, so we can
actuslly auribute sll of these errors to MTBM s data
set. The varisbles may heve ihe same nemes &5
thuse in the HMDA dats, but the inconsistent valies
appesr to bave developed during the crestion of the
Boston Fed data set.

54 Browne nod Tootell, pags 74,
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'APPENDIX TABLE I
Approved Loans that Scemingly Can Never Be Paid OFF

fmpated “Mhanthiy )

L Loan interest Losn Mortgage Yearly Home

Net Warth Amoust _ Rate Term Expense Income Appralsal
—7,219.000 55,000 8% 1B 80s 30,008 174,000
=4, 333,000 103,000 12% 360 1,036 51000 114,000
=4 288,000 143,000 -109% ¥ 44} 85000 199,000
~1,969,000 187,000 15% 360 2,853 165,000 390,000
| AB3000 160,000 . 3% 360 1,718 78.000 234,000

Net Worth We find it implansible that these observations

_Dur review. of the reporred net worth of appli-
<cants in the Bosion Fed sumple revealed that there
are at least five miortgage applications where the
applicant has & net ‘worth of less than negative sne
miilion dollars; But this is only the tip of the jce-
berg, Assuming that 30% of income: was used 1o
vepay indebtedness, there ate 17 morgage appli=
cants who would need more than ten years to pay
their (prior to this mortgage) debt off; even if the
interest rale ware zero. .

Appendix’ Table 11 lisis five extreme cases of
negative net worth where the morigege application
was approved, ' )

The application on the first row indicates an ap-
plicant with almost eight million dollars in net debt,
snd s income of thirty thowsand dollars, being ap-
¥nved for & mongage of fifty five thousand dojtars.

0 us this seems unteasonsble, For this loag, as well
£2 many others, the applicants do niot have sufficient
income 10 even pay off the interest on their debt,
cven at & modest 10% rale of interest. Is thisevi-
dence of data errors? Not aceording to Browne-and
Tootell. Here is their explanation:

Thus [Liebowitz] cites. ss obvious sxamples
of errors spplicants. who were spproved for
Toans deypite having negative net worth. This
is an effective thetorical techniyue since, st
frstoglance it does seemn odd that someons
with negative net. waorth would be. approved
for - loan. On m‘lw‘;iun,, ‘{apwm.qnc CaR

L omany reasong  for why ‘& negative net
%‘wmﬁd not. preclade :‘rémvu’?é" & lomn,
particularly B5. the: et woith, figures. do not
melude the. value of humen capital.’

Browne and Tootell seem to have come up with:

an effective thetorical technigue of their own: tell
only ﬁan‘ of the story. Theéy neglect to tell the reader
that these negative aet warth Dgures sreinthemil
Tions of doflars, They go o

We chase nob 1o exclude unususl sbservations
from the dats bage becayss we had no standard,
other than. ntuition, for what were ieassnsble
values... For example, there. wers Physicians
with very - large sssets and even lager lise
hilities... Other resegrchers can choose to drop
these ohservations,

55, Browne and Tootsll, page 66,
56, Pags 73 of Browne end Tootell:

represent loan :gplicatians from meedical dociors
since the level of debt is far bevond the cost even
of ‘medical school and-the incomes seem oo low
for doctors. There is 8 desper issue involved here
as well: Does common sénse and infuition have no
role in economic wnalysis? :

Loan-to-value Rarivs And Morigage Insurance
Thie. auihiors of the Boston Fed study staie on
poge 17 of their 1992 repori that:

Miare importantly, - the secondary market will.
not & & mortgege losn that has & loan-
to-value rikio. in excess of 80% without private
mr\;gggw insursnce. Thus, any. applivant with
& high logmeto-value retio  who is refused:
private miorigage insurance is likely w0 b
denied ‘the loas. i

and go on 1o siate on page 31 of their report:
A high Toun 1o vaive ratio raises the probabili
of deniel, but the effect i relatively . small,
CYhig, result  occurs becsuse virtually sll spe
plicants with loen-to-value - tatios over B&
USE Sefure privets morigage msurace.

Our digcussions with bankers indicate that
MTEM are correct in these statements. Conse-
-quently, we were surprised to find that out of 1129
fons with loan-to<value tatios %;:}mw.r than B,
<517 loun applicants, almost half, failed to.apply for
‘mortgage insurance, yet most of them were ip-
proved.. Additionally, 119 appliestions were re-
ported ag:sold in the secondary market even though
the loan-in-value ratic exceeded 80% and the appli-
cant did not spply for momigage insurance.

There aiso ‘were 55 spplications with loan-to-
valie ratios prewter then 100% {meaning that the
mortgage wis larger than the purchase price of the
hame), which we have beea told by several bankers.
is very unususl, yei 20 of these loans were ap-
gmved; Additlonally, there were 123 mfpﬁcatim‘s

sving loan-to-value ratios in excess of .95, most
of which were also approved. Thia is particularly
surprising since 95 is usually the maximura aliow-
“able loantosvalue ratio. Meny of these loads are
recorded a3 having been sold in the secondary mar-
ket even though they were in clear violation of sec-
ondary market requirsments.
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APPENDIX TABLE IV
Inconsistent Measures of Income

Fapense Coalculated B
to income Rutio Celculated Calciluted .
Ratlo in Ueing Retio Uilng Raifo Lslng Yearly Calcututed
Bouton Monthiy Emgloyment Ymrg . Tncome Incomie from:
Suevey  Totul Ingowe income HMDA Dadn (HMDA; 000} Fed Burvey

3 atiz 4406 3523 3 30

26 41,03 4590 2543 A4 28

47 4204 G746 a1y 46 k2

28 1128 4152 2181 48 143

13 49.82 63,62 18 126 33

35 49.8% T458 3568 38 43

23 23034 23031 302 &1 B

9 kL 4123 2841 43 32

28 43.78 46,12 2783 59 )

28 3398 3444 21598 & 5%

17 913 57.02. 1703 301 “

3 28729 w2 2566 46 1)

34 3509 1’38 34407 23 3t

33 &1.38 714l A4 53 n
After we reported these facts,” the Boston Fed As & defense 1o he. diff e between the

researchers decided that the need for morigage in-
SYrante was not s as they siated in 1992
Browne and Tootell state:

Because Fannie Mae generally requires morte

gage -insurance on high logn-Yo-value  loans,

ihe existence of such spplications, [Licbowitz}
argues, is. proof of error. But: while the sec-
ondsry  market wsuslly requires mortgage

‘insurance on such louns, sxceptions can-

made, More: importantly; of thesz =p-

plications: ware dinled snd others were kept

in the lenders’ portfolio and, thus, not subject

to- secondsry market piidelines. -

s it-really reasonsble 1o conclude that hundreds
of loans in this sample were “exceptions™ Alse, it
is ‘our understanding thai even when loans are oot
sold, they geperally conform to secondsry market
guidelines,

Income And Expense/lncome Ravios )
The Boston Fed collected dats on both the
monthly employment income and monthly other ine
come for both the lpan applicant and the co-appli-
cant. In additton;. the original HMDA dats set in-
cludes & separale varable for the aggregate yearly
income of the applicant and the co-gpplicant. One

might expect that these varisbles should be consis-
tent with zach gther. Yet, there are 157 spplications.

where the two measurss of income differ by more
than 20% snd £6 cases where the difference is more
than 50%. Some of thede instences can be found in
the two rightmost columns 6f Appendix Table TV,

57 We pointed out many. ol these problems -in

Licbowitz {1993}, tettersio (he Fed, & seiminerat the Dallas:

Fed, and various warking papere,
38. Brawne and Tootell, page 66.

HMDA income snd the Fed extended incotme viri-
able, Browne and Tootell state:

Another misstaement [by. Licbowite] is car

egurizing &5 errors. observations. where yearly

and moothly income figures donot agree.

_T}m%mrg igres are from the lenders’ orig-

inal HMD& submissions. They were not t%art

of -tz Boston Fed ‘survxgmr were they
used by the Beston Fed, shihough they were
made Available 1o rescarchers a5 past of the
public dawe sm; The Boston Fad did not use
the HMDA income figures and insiesd re<
guesied the monthly income figures Trom the
foan &pplications. form bggum the Tatter were
mre précisely defined.
_There are seversl problems with their claim,
First, Appendix Table IV presents numerous in-
staneey fout-of @ much larger group) where the ex:
penselincomic ratio collected in the Fed survey ﬁleﬁ
columny fits better with: the HMDA yesrly data
(fourth column) and not the “more precisely dev
fined™ Boston Fed monthly: data {second and thied
column}. Of eourse, an altemative explanation is
merely that the monthly income in the Fed survey
is o data srror, of perhaps the reported expensefin.
come ratio ‘ie st fault. Given the plethars of date
ervors, either of these possibilities would come:as
0 Surpriss.

Note that the Bosion Fed collected dats on the
manthly housing expense s well as the ratio of
manthly housing expense fo monthly income,
cwhich iy then used as an explanatory. varisble in
iheir study. We used the Fed collected monthly jo-
corte. and mbnihly: housing expense figores in dur
checks for consistency with the raported expense 1o
imeame ratio. When we constructed the ratio of

59 Browne and Tootell, Page 73
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AFFENDIX TARLE ¥
Inconsistent Expense to Tncome Ratios
Caleu-
Cales- Tated Calen
Espenie Tuted * Raths Sated - N
o Radie Lslng Rstie -Mesitly.  Mombly Montkly .
Income Using. .~ Moathly Uilag  Employ-  Employ.  Madihly Yotsl . Yenrly
Ratfs - Monthly ' Emplie Yearly:  ment ment Total income . Moaihly: lncome
n Fad Total AERE HMDA Jocome . IntomeCo-  Inceme Co- Housing (HMDA}
Survey  Income.  lmsome Trats ' Applieant  AppHeant  Applleant Appllesat  Expense {804}
o EIE ] 1439 J245 3539 o gl i} i25Y 45"
3 2436 5394 RERT) & A0 18RS 1800 863 3
3% 78.08 TE.08 0. 18384 Y] LB o 1471 23
&7.96 1086 1 2416 2326 1690 I 1781 1208 0
[\ T 10484 68,94 v 1213 561 1213 1262 11
43 .31 232 8. 7% k15 1666 4233 [17:13 14 71
.29 2900 3452 .80 020 [ 5000 ] 1450 18
.14 13.5% 18 175 333 [ 19700 ] 1430 18
37 %M frid 4?(“‘ 2382 2166 1382 2186 1224 3
58 4338 138 29.51 350 4855 1350 485 7813 ir
037 3.7 LBTH W7 3000 [ 3000 o 1582 6
I3 .74 674 5.4 o83 2 To83 g 1894 B
0.35 3533 4379 4381 047 333 660 2650 2300 B
i3 A 4390 3 4347 ) 4993 [ 1834 &0
9088 3RS 3285 1519 3487 [ 3487 G i3 kL
3824 .53 3853 1162 1805 4793 317y 4393 1358 3
4 738 2192 WA 3250 4375 1250 4375 2083 1]
v 6510 pA IR b 638 1250 ] ‘Jﬂ‘?ﬁ' 4 21439 47
1} 150 [RA:L3 190 500 b TS ] 0 4
1O 1150 13.86 11,58 4500 0 T8y 4] 90 S
029 1836 e 321,05 go00 a 16303 o 2943 1
i 4550 A5.50 4589 2083 N 2083 4 356 3
4 1835 W06 18.18 673 O 1385 [ i 9
f2 2 LA 9727 4482 a4 0 o o 859 i
422 1865 2985 20,10 aBe? 4333 Hisoo 333 3886 a3
[:] 48,75 48 4848 1733 o] 2594 o 1293 33
352 52453 I RN e A & 3813 ¢ 2000 46

housing expense o' incoms, we were ofien unable
ta replicate the ratio that is included 55 separste
explanatory variable.™ The differences that we find:
e guite dramatic. In 55 insignces the deviations in
the_ratios sre greater than 5
deviations are greater than 25% and in 337 cases
the deviations are greater than 10%. .

What this says 10 ws is that for the hundreds of

cases where the caloulated ratio digugrees with the

reported ratio; either the mnnthly expense is mis-
stated, ar the monthly: inciume, or the incomel/ex-

pense ratio. The Fed researchers wish 1o sssome that

the expense 1o income ratic js cormeet, sines it is an
pmportant -variable in the regressions, and thatl sl
the errors are in {he ssparate numerator and deénom=
inator. But this appears 1o be just wishful thinking.
For example, Appendix. Table. V. presents cases
where it seems fairl to conelude that the ex-
pense to income 1ano s impropsrly: tecorded.

60. I other words, the Bosion Fed data include as:

separate variables the numenmor, the denarminator and the
18tio; ver the: three verighles ire immin’:n;

in 14D cases the

_Mmomg these cazses are séven observations
wheze the expense fo income ratio was reporied as.
zerg, an impossibility if the fosn was to be paid off.
o other instances, it 15 quite clear that the ratio had
the decimal point in the wrong place. In yet other
cases the reporied ratio i unrcasonsbly high come~
pared to the calculated ratio. Thess are, however, u:
minority of the cases where the reported ratios dif-
-fer from the caloulated ratios. In most of those (48
“in Appendix Table 1V} we really: can’ not. be. sure
where the ervor leading 1o the inconsistency les.

Miscellancous Problems e

The same pbeervation appears twice, but since
both were rejecied it could be the same applicants
app%;’:g &t two different banks.

" There are three losns that were approved ‘with
expense tv income. ratios greater than 70, and an
sdditinnal eight with ratios over .50 (.28 iz the usual
cutoff}. There were three spplications with ey-
pensefincome ratios over 1. )

. There wers nine :ﬁgl&ﬁinns with obligation to
income ratios over 100%, one of which, remark-
ably, was lisred as approved. Five out of 23 sppli-
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APPENDIX TABLE VI
Matching HMDA sad Boston Fed Data

1o ‘Chservaiions in Fed-extended Dats 7933
1. Unigue Observations. Based on Key Varisbles 2833
3 Observations in HMDA Daia (MSATIZ0) 50484
4. Removing Refinanicings, Govemment Insured and Ruces other than White, Black and Hispanic' 19163
¥ Eliminsting Banks with Tess Than 25 Loans ‘ (7883
& Unique Observations Based on Kay Veriables . . 15473
7. # of Unigic Permutations of Key Varsbles for 2412 Duplicete HMDA Obtervations 161
£, Maiches of 2833 Fed-eutended sad. 15743 HMDA Oblervistions 2104
9. Unmatched Fed-extended Observations {2-8] 859
10, Matches of 2833 Fed-extendad and 1061 HMDA Observations 228
A1 Unmistehed Fedwexignded Observations (9101 ) 4

cations with sbligationfincome ratios sbove 70%
wiere approved (36% is the normal cutoff).

Thers were five applications with obligation/in-
came atios. of Tess than 1%, Why even bothsr get-
ting 8 loan under these circumstances?

There were six applications where the obligation
atin is reporied to be lexs than the expense ratio,
although that is impossible, -

APPENDIX B
Marching the Fed-Extended and HMDA Dats
Cur merging procedune consisted of taking the

1900 HMDA data. for the Baston MSA snd remov--

ing all lean epplications that were Aot considered
invthe Boston Fed sample. These included Joans nod
for the purchase of a home, or that were insured by
the government (FHA, VA, FodHA}, or that wene
made fo individoaly classified 48 & belonging to-a
vace aiher than white, Hispsnic or Black This re-
duses the number of loany from 50,484 10.19,163.
Removing 1oany from banks with less than 25 loans
{to further miimic the Boston Fed) reduced the sam=
ple to 17,885, with 1299 black and His%anic appli-
cations. It is from this group that the Boston Fed
denved their sample of 2932 applicants, with 685
minority &pgliqnmsq

Using mine HMDA variables ss 8 key.5? we
matched the two samples, First we removed any
ohaervations that contained duplicate information
for these ning variables. This reduced the HMDA
sampleby 14%, to 1 5419 cases; nd the Boston Fed
sample by 3%, to 2833 cases; Then we matched the
HMDA dats 1o the Bodton Fed date using these
same nine variables. We ware able fo shccessfully
match 2174 cases, oy approkimately 77% of the re-

61. Again, fhisis based on the Fed's publicly svailable
dsts, not the sample-on which their 1992 repont or 1595
paper-is based, each of which differs slighthy.

2. The wanubles were: loan. action; mee and sex of

plicant wod eo-applicant, in oy ifand by
whom the loan was punchased, and whither the applicant
intended o octupy. the home,

maining Fed-extended sample. Appendix Table VI
illustrates the process of matching the data,
Because there were 2833 cases in the Fedeex-
tended data that were dnigue with respect to'the key
variables, buy only 2174 observations were
matched, this left 659 instances where the Fed-ex-
tended dats. did not match up to the HMDA data;
Our inability to match some of these 659 cases was
dug 1o non-unique’ cases in the HMDA data, We
caleulated the number of unmatched cases that were
due to nonunigue HMDA data in the following way.
For the nonuniqus HMIDA observations, we formed
& list of all unique combinations of the nine key
variahjes. This ist was then matched with the Feds
extended data to'ser how many “non-matches™ were
due:to “duplicate” HMDA observations: Every ot
servation in the Fed-extended date should have
been a match with some observations in. this com-
?Tew tist-of atl permatations of the pine variables
ound in the HMDA dats, In fact, only 2n additional

228 of the 659 unmatched Fed-extended abserve-

tions were matched in this- experiment. Thus, ‘we
conclude that ut least 431 ebservations in the Fed-

‘extended dala do not match up with the HMDA for

those variables that were supposed to be common
berween thie two data sets. This estimuate of 431 is
biased downward slightly since it does not include
the. 99 observations in the Fed-cxtended data set
that were nol uiique with: respect fothe nine key
varigbles. It is impossible 1o know how many of
these latter: observations have a match with the
HMDA dots, .

For the 431 non-matched observations; our

“working !éypmhnsis 15 that the Fed researchers most

{ikely made somie ervors in their manipulation of the
data, although the cause ngghcmisma!eh is largely
irrelevant to our purposes ™

: possible thet the Fed- hers worked with
an early snd orror prose ssmple. But evenif the differinces
in the dute were not the: fault of the Fed retearchers, the
later dits should allow & micire ACCUrAKE answer to this gles::
ton ut jssue. )
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The Federal Reserve Bank of Boston Study
on Mortgage Lending Revisited

James H. Carr and Isaac F. Megbolugbe®

Abstract

This study confirms the findings of the 1992 Boston Federal Reserve Bank
report that revealed statistical evidence of mortgage discrimination in the
Boston metropolitan area. Boston Fed researchers concluded that after con-
trolling for all objective indicators of applicant risk, lenders still rejected
minorities 56 percent more often than otherwise identical whites. However,
the study has been criticized for miscoded data and omitted variables. We
obtained the data used by the Boston Fed and replicated its work, addressing
each criticism in turn.

Our analysis shows that the Boston Fed data did contain miscoded or atypical
observations but that data errors are not responsible for the negative race
effect. We also find the omitted-variable criticism to be unsubstantiated. In
fact, we generated additional support for the finding of discrimination by
comparing a subjective measure of credit risk with objective credit history
determinants.

Introduction

This article is a by-product of a broader research effort conducted by
Fannie Mae’s Office of Housing Research (OHR) to assess the validity
of the Boston Federal Reserve Bank’s data for use in OHR’s research on
mortgage market behavior. It addresses recent criticisms leveled at the
1992 Boston Fed study on racial discrimination in the Boston mortgage
market (Munnell et al. 1992)—primarily by reestimating the Boston

* James H. Carr is Vice President for Housing Research and Isaac F. Megbolugbe is
Director of Housing Research at the Office of Housing Research, Fannie Mae. The
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Fed’s mortgage application accept/reject model with the same data set
used in the original work. Critics of the Boston Fed study (e.g., Liebowitz
1993; Zandi 1993) have charged that the study’s authors did an inad-
equate job of cleaning their data and omitted important variables that
are both correlated with race and included in the data set. Other critics
(e.g., Becker 1993) have questioned the theoretical and conceptual
context from which the results should be viewed: Specifically, if mort-
gage markets are competitive, how can racial discrimination persist,
since lenders unwilling to make good loans would be driven out of
business? Implicit in this argument is the allegation that the data or
empirical methods that purport to show discrimination are flawed.
Moreover, Becker and others note that default rates for minority
mortgages are at least as high as those of white borrowers. They
interpret such evidence as indicating that discrimination does not
affect minority access to credit. They base their conclusion on the
argument that if discrimination existed, it would force minority loan
applicants to satisfy more stringent credit standards, which in turn
would result in minority default rates lower than those for white
borrowers, all else being equal.

In responding to the critics of the Boston Fed study, this article adopts
a two-part strategy. First, it reports the systematic cleaning of the
Boston Fed data in a manner that addresses many of the concerns
raised by Liebowitz and Zandi. It also argues that some of the omitted
variables identified by Liebowitz or Zandi should in fact be omitted.
Second, the article argues that the Becker-type arguments are mis-
placed because racial discrimination at the accept/reject level of the
loan application process is illegal regardless of whether such diserimi-
nation affects minority access to credit.

Background
Home Mortgage Disclosure Act Data

In 1992, the Boston Federal Reserve Bank released a comprehensive
report on mortgage lending discrimination. Entitled Mortgage Lending
in Boston: Interpreting HMDA Data (Munnell et al. 1992), the Boston
Fed study was prompted by the resurgence of interest in lending
discrimination, which culminated in the 1989 overhaul of the data
disclosure requirements of the Home Mortgage Disclosure Act (HMDA).
For the first time, extensive information on individual home mortgage
loan applications became available. Initial examination of the HMDA
data showed that minority applicants were denied credit far more often
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than whites even after controlling for differences in borrower income
and loan size. While some observers suspected discrimination, the
HMDA measures of applicant creditworthiness were not rich enough to
gauge discrimination with certainty.

In response to this shortcoming, the Boston Fed enhanced the 1990
Boston-area HMDA data with an extensive collection of applicant
information and analyzed the augmented data set. Although mortgage
lending is a broad process that involves several distinct stages—
including market area delineation, advertising and marketing,
prescreening, application processing, product steering, loan servicing,
and administration—the study focuses on assessing the role of race in
the disposition of mortgage loan applications.

Loan Applications

The application stage of the mortgage lending process is when the
mortgage transaction occurs, so it has received the most research
attention. The interest is due in part to the availability of objective
data, which makes it possible to apply traditional econometric
techniques.

Theory suggests that credit is a rationed good. Stiglitz and Weiss (1981)
and Williamson (1986, 1987) demonstrated that under plausible condi-
tions, lenders set a fixed rate and deny certain applications rather than
offer a rate commensurate with the risk of each application. Such
rationing is strictly risk based;ifthe default risk is too great, the lender
rejects the application. In practice, the mortgage lending market shows
some risk-based pricing (such as requiring private mortgage insurance
and cosigners), but the primary mechanism for dealing with risk is
outright rejection. Discrimination at the application stage occurs when,
after adjusting for all legitimate risk factors, the race of the applicant
or neighborhood affects the disposition of the application.

The first studies to consider application-stage discrimination exam-
ined data aggregated over applicants or areas. For example, studies
compared credit delivery rates or average rejection rates for whites
with those of minorities. Alternatively, the delivery and rejection rates
can be compared across geographic areas with different socioeconomic
profiles. While not directly examining the application process, studies
of delivery and rejection rates assume that adverse behavior against
protected classes will manifest itself in the aggregate data (Avery and
Buynak 1981; Bradbury, Case, and Dunham 1989; Schafer and Ladd
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1981; Shlay 1987, 1988; Squires and Velez 1988). These studies have
gained popularity because of the availability of such aggregate
information as census data and the early HMDA data. Lately, however,
researchers have grown dissatisfied with discrimination studies based
on aggregate data. Specifically, several authors have noted that data on
aggregate credit delivery say nothing about credit demand or other
features of the lending process (Benston 1981; Galster 1992a, 1992b;
King 1980; Maddala and Trost 1982; Perle, Lynch, and Horner 1993).
Therefore, disparities in credit delivery cannot be attributed to dis-
crimination alone. Rather than using aggregate data, researchers have
performed other studies that directly examine the lending process.

The Boston Fed Study
Accept/Reject Model

The Boston Fed study examined the lending process rigorously, and it
is the best known study of mortgage application data to date. This study
and others measure the effect of protected variables on the disposition
of individual applications after controlling for legitimate indicators of
risk (Avery, Beeson, and Sniderman 1993; Black, Schweitzer, and
Mandell 1978; King 1980; Schafer and Ladd 1981; Warner and Ingram
1987).

The Boston Fed study adopted the most popular strategy for examining
disparate treatment at the application stage of the lending process,
which is the estimation of a probability function of the form

p(R)) = f[RISK;, RACE;],
where p(R;) is the probability of rejection for applicant i;

RISK; represents the legitimate risk factors associated
with applicant i, including locational risk characteris-
tics of the underlying collateral; and

RACE,; is the race or ethnicity of applicant i.
This specification conveys the effect of applicant race on the probability
of rejection after controlling for differences in legitimate risk factors.
For studies of discrimination against other protected classes, the
relevant status of individuals is substituted for RACE;.
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Given adequate application-level data, the specification can be esti-
mated empirically. Common RISK variables in application rejection
studies include the loan-to-value ratio, applicant income, and
instrument type (Black, Schweitzer, and Mandell 1978; King 1980;
Schafer and Ladd 1981). Logit and probit functional forms are well
suited to estimating the disposition relationship and, overall, can
effectively gauge disparate treatment in the disposition decision (Baldus
and Cole 1980). The specification says nothing about prescreening,
product steering, or the adverse impact of credit guidelines on
minorities.

The most damaging charge against the probability-of-rejection modelis
the omitted-variable criticism. If the study does not account for every
RISK variable, the estimated effect of RACE on the probability of
rejection may be biased. Omitted-variable bias occurs when the follow-
ing conditions hold:

1. Variables that help determine the probability of rejection are
omitted.

2. The omitted variables are correlated with RACE.

When these conditions obtain, the estimated coefficient on RACE not
only represents the direct effect of race on disposition but also proxies
for the legitimate effect of the omitted variable. Applicant net worth,
conspicuously absent from the HMDA data, was not included in most
earlier studies of application disposition. Many observers maintain
that higher net worth increases the probability of application ap-
proval.l In addition, average net worth is substantially higher for
whites than for minorities. Thus, the omission of net worth from the
probability specification violates both conditions and biases the esti-
mated effect of RACE on disposition. A strong positive effect of RACE
on rejection might reflect lower net worth among minorities rather
than application-stage discrimination. The requirement that every
legitimate RISK factor be accounted for makes the omitted-variable
criticism especially vexing. It is important to realize, however, that the
accept/reject model will always be vulnerable to the omitted-variable
criticism until the development of a data set that allows estimation of
fixed-effect models.

1 Munnell et al. (1992) claimed that lenders rarely use net worth in the disposition
decision. Duca and Rosenthal (forthcoming) find that net worth has no effect on the
likelihood of credit constraints after controlling for credit history, income, and demo-
graphic effects. Since results from the present study suggest that net worth is not a
significant predictor in the accept/reject model, perhaps earlier views in the research
community were incorrect on this point.
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Boston Fed Methodology and Results

The primary innovation introduced by the Boston Fed study is the data
set, which contains information on every important RISK variable cited
by a panel of bankers involved in the study. The data set was specifi-
cally designed to address the omitted-variable criticism. Consequently,
the findings are relatively immune to that criticism as compared with
other studies from that time. The estimated coefficient on RACE was
reliably explained as disparate treatment discrimination. It is this
advance that prompted the initial excitement over the report.

The Boston Fed study adhered to a clearly structured methodology.
Step 1 called for data collection. Boston-area lenders and other re-
searchers were consulted to develop a comprehensive list of important
application factors. Of more than 16,000 Boston-area applications
recorded in the 1990 HMDA data set, the Boston Fed collected detailed
information on about 4,000. Step 2 involved the logit regression of loan
disposition on a series of independent variables. The Boston Fed
estimated several specifications to help identify the most important
application characteristics. Step 3 called for analysis of the regression
results. If applicant race helps predict application disposition even
after correcting for legitimate application characteristics, the dispa-
rate treatment hypothesis is supported.

In each of the Boston Fed empirical specifications, African Americans
and Hispanics were denied credit more often than otherwise identical
whites. The most general specification implies that minorities in the
Boston area are rejected 56 percent more often than equally creditwor-
thy whites. This result provides the most powerful evidence to date of
disparate treatment in application processing. Still, each of the three
steps taken in the Boston Fed study has been criticized as improperly
influencing the results. The following discussion briefly reviews the
criticisms leveled at the study.

Criticisms of the Boston Fed Study
Data Problems

The recent release of a slightly modified version of the Boston Fed data
set has hastened critical examinations of the report. The first step in
the Boston Fed methodology—data collection—was the subject of an
attack by Stan Liebowitz (1993) with Ted Day as summarized in the
Wall Street Journal. In their study, Liebowitz and Day alleged that
typographical errors in the Boston Fed data set accounted for the
negative race effect. When records with inconsistent entries (incompat-
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ible monthly and yearly incomes and negative interest rates) or ex-
treme observations (multimillion-dollar loans and net worths) were
excluded, the authors claimed, the estimated effect of race on loan
disposition disappeared.

Model Specification Problems

Criticism of step 2 in the Boston study—empirical estimation—is
exemplified by a recent study authored by Mark Zandi (1993) and
summarized in the American Banker. Zandi noted that although the
Boston Fed collected a wide array of risk-related variables, it used only
12 in the final analysis. Zandi found that one excluded variable—the
lender’s subjective assessment of the application vis-a-vis institution
credit guidelines—was an especially important determinant of rejec-
tion. When this variable was included as a control for legitimate
application risk, the race effect largely disappeared. In other words,
Zandi claimed that the Boston Fed study was plagued by omitted-
variable bias, the primary problem it was intended to overcome.

Interpretation Problems

The interpretation of Boston Fed results has been questioned. As noted,
the Boston Fed concluded that minorities were rejected 56 percent more
often than equally creditworthy whites: 17 percent versus 11 percent
of the time. The study relied on a technique popularized in labor
economics (Blinder 1973; Oaxaca 1973) that separately estimated a
probability-of-rejection model for white and minority subsamples. The
estimated coefficients from the two subsamples represent the prospects
of whites and minorities with certain application characteristics. Thus,
for any set of risk controls, the expected probability of rejection can be
computed for white or minority applicants. The Boston Fed used
average control variable values of white applicants in the Boston area
for the reference applicant. The expected rejection rate for this hypo-
thetical applicant was 11 percent if the applicant was white and 17
percent if the applicant was African American or Hispanic. Zandi
asserted that the average control variable values of minority applicants
in the Boston area would be more appropriate for the reference appli-
cant.?2 Although he ultimately used an entirely different technique,

2 From both theoretical and practical standpoints, the Boston Fed was correct in using
the white applicant as the reference to compare treatment of white and minority loan
applicants. As Neumark (1988) argued in the context of wage discrimination in labor
markets, the nondiscriminatory world is the white person’s world. Consequently, the
treatment of white applicants should be the benchmark for measuring the extent of
discrimination in mortgage lending.
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Zandi claimed that using the average control variable values of minor-
ity applicants substantially altered the study’s results.

Default Rates

The criticisms by Becker (1993), Brimelow (1993), and Brimelow and
Spencer (1993) received much attention but fundamentally misrepre-
sented the scope of the Boston Fed report. Using an average default
methodology, these researchers essentially claimed that discrimina-
tion against minorities meets a legitimate business purpose. Because
Boston-area default rates among whites and minorities are equal, the
authors reasoned, lenders are properly evaluating the true default risk
of whites and minorities. Thus, they claimed that a positive coefficient
for race in the rejection probability equation is permissible because it
serves a rational (if not legal) business purpose.

A Reexamination of the Boston Fed Data

The data methods employed in the Boston Fed study are the first
possible point of criticism. This discussion briefly examines sampling
properties, coding mistakes, and the distribution of the data.

Sampling

The data set released by the Boston Fed has passed through two
important filters. First, the Boston Fed collected and used as its data
set detailed information on 4,200 of 16,344 HMDA conventional home-
purchase loan applications. Second, the Boston Fed made raw data
available for 2,816 of these loans. The smaller data set is the subject of
this discussion. Ideally, we should examine the sampling properties of
both filters. However, since only the first and last of the three data sets
are available, we consider the sampling properties of the limited Boston
Fed data.

The variables used in this article are defined in table 1. Five nonrace
variables appear in both the HMDA and Boston Fed data sets: loan
disposition (APPROVE), applicant sex (APPSEX), geographic location
(COUNTY), applicant income (APTOTINC), and requested loan amount
(LOANAMT). Comparative ¢ tests are presented in table 2 for equal
means across the two data sets for white and minority applicant groups.
Tor both groups, the Boston Fed data contained a greater proportion of
accepted applications than the HMDA data. This is surprising and
suggests that lenders probably choose or are better able to collect
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additional data on approved rather than rejected applications.? For the
other variables, ¢ tests cannot reject the possibility that the means are
equal. Overall, there is little reason to believe that the Boston Fed data
‘set misrepresents lending activity in Boston. The original Boston Fed
report extensively examined sampling properties and concluded that
the sample was unbiased (Munnell et al. 1992, 19-23).

Coding Errors

Coding errors refer to obviously miscoded or contradictory observa-
tions. Liebowitz (1993) and Day noted that several observations con-
tained miscoded data. Our review of the Boston data is summarized in
table 3. The data were subjected to eight qualifying criteria that screen
questionable observations. More than one-third of the observations
violated at least one of the criteria. Criterion 1 requires a loan-to-value
ratioless than 8. Criteria 2 and 3 limit the range of the effective interest
rate calculated from the loan amount, monthly housing expense, and
loan term data. While technically possible, loans exceeding a loan-to-
value ratio of 3 or carrying effective interest rates over 20 percent or
under 3 percent are highly irregular. Five of the 2,816 records had loan-
to-value ratios exceeding 3, 36 had interest rates exceeding 20 percent,
and 11 had interest rates less than 3 percent. Visual inspection con-
firmed that these records were probably miscoded. Accordingly, these
observations were excluded from later analysis.

Criteria 4 through 7 flag observations containing logical inconsisten-
cies. Criterion 4 excludes any loan with a back-end ratio greater than
its front-end ratio; only six applications failed this test. Criteria 5 and
6 flag loans with inconsistent income and expense data. Criteria 7 and
8 identify applications whose unit price exceeds the applicant’s total
source of funds or total liquid funds. Criterion 9 flags rejected applica-
tions that are later recorded as sold in the secondary market.

As shown in table 3, criteria 5 through 8 account for most of the
miscoded observations. Visual inspection of observations failing crite-
rion 5 suggested that the HMDA-recorded income data were incorrect.
Therefore, subsequent analysis used only the Boston Fed-reported
income data. For records failing criterion 6, the expense-to-income
ratio was calculated directly from reported expense and income figures,
and the precalculated front-end ratio was discarded. Treatment of
applications violating criteria 7 and 8 was more complex; most of these
applications had typical loan-to-value ratios, but the applicants had

3HMDA requires lenders to retain information on all loan applications for at least two
years.



200

Boston Federal Reserve Bank Study on Mortgage Lending Revisited 291

Table 3. Criteria for Cleaning the Boston Fed Data

Total observations in raw data 2,816

Observations that failed

Criterion 1: Loan-to-value ratio exceeds 3 5
Criterion 2: Effective annual interest rate exceeds 20 percent 36
Criterion 3: Effective annual interest rate less than 3 percent 11

Criterion 4: Back-end ratio exceeds front-end ratio (housing
expense-to-income ratio exceeds total expense-to-income ratio) 6

Criterion 5: HMDA-reported total income not equal to Boston

Fed-reported total income 415
Criterion 6: Housing expense-to-income ratio not equal to housing

expense divided by income 460
Criterion 7: Purchase price exceeds the sum of the loan amount,

applicant net worth, and “other money” available to applicant 223
Criterion 8: Purchase price exceeds the sum of the loan amount,

applicant liquid assets, and “other money” available to applicant 415
Criterion 9: Application is rejected but loan is sold in the

secondary market 36
Fail at least one criterion 1,045
Fail criterion 1, 2, 3, or 4 53

either negative net worth or low liquid assets. Low liquid assets are
explainable if applicants planned to make the down payment with the
equity in an unsold previous home. Applications failing criterion 7 were
more unusual, but still conceivable. Oddly, 81 percent of the applica-
tions that violated criterion 7 were approved for loans. While we
suspected miscoding, we retained these observations for later analysis.
Securitized loans, for example, might violate this criterion and still
gain approval. Applications violating criterion 9 were clearly miscoded
but were retained because secondary market sales data were not
employed in later analysis (although secondary market guidelines
were). Visual inspection showed that most of the 36 miscoded loans
were indeed rejected and not sold in the secondary market.

Fifty-three observations—those that violate at least one of criteria 1
through 4—were excluded from later analysis. These 53 observations
were the worst examples of generally careless data construction. As
many as 37 percent of the Boston Fed records were inaccurate.
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Regardless of their effect on the study’s material results, clearly
miscoded data undermine the report’s credibility. In addition to screen-
ing for logical inconsistencies, the Boston Fed should clarify its report-
ing instructions if it ever repeats such a survey. Some coding errors
undoubtedly resulted from unclear instructions.

Influential Observations

Unlike miscoded observations, influential observations are accurate
but lie so far from the sample mean that they can unduly influence
estimation results. For example, the Boston Fed study contains several
multimillion-dollar loans. Treatment of these applications is less clear
than that of obviously miscoded records. We decided to concentrate on
modeling “normal” observations, where discrimination is most likely to
occur. Thus, we excluded observations that had a C statistic greater
than 0.6 or a DFBeta for the race variable greater than 0.73 or less than
0.55 in the original Boston Fed model. The C statistic measures the
influence of a single variable on the entire set of estimated coefficients.
DFBeta measures the observation influence on a single coefficient—in
this case, the effect of race on disposition. Belsley, Kuh, and Welsch
(1980) discuss these statistics in greater detail. We identified and
excluded the 27 most influential observations. The resulting data set
more accurately depicts “typical” mortgage applications.

One result of excluding influential observations was the loss of a
dummy variable that reflected the denial of private mortgage insur-
ance (PMI). As noted in the Boston Fed report, PMI rejection almost
guarantees application denial. In fact, only 5 of 2,800 applicants were
denied PMI but granted a loan. These five observations were clearly
atypical of Boston loan applications. As discussed in the Boston Fed
report, there were strong arguments for excluding this variable from
analysis. Therefore, we dropped the PMI variable in subsequent
specifications.

Effect of Clean Data

In table 4, the results of the Boston Fed study are compared with and
without the use of questionable data. Model A replicates the Boston Fed
study as closely as possible. One variable used in the Boston Fed
report—estimated rent-to-value ratio in the property census tract—
was not made available; therefore, our results differ slightly. In addi-
tion, only 2,816 of the original 3,062 Boston Fed observations were
made available. Model B excludes the 53 observations that violate
miscoding criteria 1 through 4. Model C further excludes observations



293

202
Boston Federal Reserve Bank Study on Mortgage Lending Revisited

T0E0°0 19€0°0 L9830 €¥20°0 65000 0900°0

€€90°0 0990°0 95700 T9L0°0 1980°0 L0800 TdNENNYd
T000°0 T000°0 10000 T000°0 T000°0 T000°0
(U LLST'T 9T’ T VLLE'T [414 e G98T'T LSIHANd
9810°0 1620°0 09820 LgE0°0 96000 02000 ‘
96¢°0 78820 99120 G¥1€0 95280 G6LE°0 LSIHLYON
T000°0 T000°0 T000°0 T000°0 10000 T000°0
8GT1E°0 PPYE0 B860E°0 T80€°0 0€2€°0 €01€°0 LSIHSNOD
6L98°0 LSL90 97600 92600 2ee0 Lga10
£0000°0¢ 900000 ¥¥1000°0 $11000°0 680000°0 1010000 HLYOMLIN
ST70°0 £690°0 T000°0 06000 91500 10000
98500°0 TLS00°0 6%50°0 €8600°0 €TE€000°0 L9c0'0 ONIOLLOL
8L80°0 18600 ¥556°0 8YLED S¥10°0 9L10°0
YE1€°0 L8530 8210°0 £6%1°0 60%£°0 9eLED ANNNAIXH
T000°0 T000°0 T000°0 T000°0 10000 T000°0
81¥L'9¢2 8089'9¢ 29E88'8C L91'9¢ L0g98'9¢ 6606°9¢ 1deduaju]
LSUOIIRAIDS]Q) SUOTIBAISS]Q) SIPOISTIA spun g SOPOISTIA SU0T}RAIBSq() a[qRLIBA
[enpuanyjuy reryuenjuy snpd [e1puelod juatoyynsuy snid 0100 uv
snpd SOPOISIY 910D nv SOPOISIIA 10 ¢g Suiddoag IV 19POIN
S9POISTI ¢¢ Surddoag Surddoxg gg Burddoaqg :q [PPOIN
310D €9 A PPOIN ‘@ 1°POIN D IPPON i
Buirddoag
‘A TPPON

e18(] UEST) JO J0OHH :HAQUIAY Jo uotssaxdoy ndo 7 9799



203

James H. Carr and Isaac F. Megbolugbe

294

-sared JUEBPIOISIP JO IDQUINT Y} PUE ‘sared JUSPIOIUOD JO JBQUINU SY) ‘SOT{RA FSUOASSL JUSIAHID Y34t SUONBAIISQO JO Laquind
[OpOW ¢ SUISSISSE I0] UOIJRIDOSSB JO SAINSEIW 1€ Pal], pue ‘PIOISL ‘PLOAUO)q

‘papNIX? 9|qeliea IINd=
‘21519895 21enbs-IYD 8y} ST PUOOIS O} JUSOYFO0D UISsaaFa d[3SIS0] AYY SI [[20 (o€ UL [2qUINU 811 SYY, 270N

2} U0 Paseq aIe UOI}RIIOSSE Jo Seanseawt oy, ‘A}[Iqesorpaad s

98L°G 98L°G 169'T 893G 6SL°C 918G Suo[EAIISqQ
%¥v0 %¥'0 %S0 %50 %S0 %v0 PaLL
%9°61 BT'9T %EqT %E'LT %€’ LT %981 p109s1(qQ
%6°6L WY €8 %T' 78 %%'C8 %8'c8 %1'¥8 gbroouopy
T000°0 T000°0 T000°0 T000°0 10000 1000°0
6T9L°0 T$8L°0 L8V8°0 €22L°0 084470 666L°0 qOVYa
¥¥60°0 29%€°0 08¢0°0 L9%€°0 §9680°0 3g00°0
89L3°0 9TLT°0 TEES°0 €I8T°0 3E6%0 8¥8¥°0 WVALLTNANW
T000°0 1000°0 1000°0 T000°0 T000°0
LTLL'68 €001’ €685V [4434 9L29'V INdLOD
10000 T000°0 9000°0 T000°0 T000°0 0300°0
g9%0°'¢ GETIST LSTL'C 98L8'T 9L9L°T §095°0 ALT
§100°0 €100°0 9000°0 80000 0T00°0 €ET0°0
6090 16%9°0 P116°0 09040 8229'0 9LLV O dNHATHES
+SUOTIRAISSQ) SU0T1BAISSq0 SePOISIY spun,y SOPOISTIY SUOIPBAIISqQ mEEE\W
[eruenyyuy Tenjuenyjuy snyd renusjod juetoyyynsuy sud 10D v
said SOPOISIIA] 810D v SOPOISIN 910) gg Surddoxg 'V [PPON
SIPOOSIA g¢ Swmiddoa Jurddoa £g Surddoa(g g [°POIN :
al10]) €9 “H 1°POIN d 1°POIN -0 1°POIN
Burddoa(y
A TPPOIN

(ponuu0d) eyeq Wedl) JO 190Xy :HAOUJdV JO uolssaaday 31307 5 2197



204

Boston Federal Reserve Bank Study on Mortgage Lending Revisited 295

without sufficient funds to pay for the unit (criteria 5 and 6). Model D
includes only observations that pass all qualifying criteria. Model E
excludes the 53 core miscoded observations and the influential obser-
vations. Model F replicates Model E but discards the PMI variable; this
last data set was used in subsequent analyses.

Note that the signs and magnitudes of the estimated coefficients
generally change little across the specifications in table 4 (a higher
coefficient implies a greater chance of rejection)—particularly in the
case of the race variable, which remains significant in all specifications.
The most conspicuous differences across models are the estimated
coefficients for net worth and loan-to-value ratio. In the Boston Fed
study, the coefficient for loan-to-value ratio was weak, and the coeffi-
cient for net worth carried the wrong sign. Exclusion of the miscoded
and influential variables gives both variables the expected sign and
accords greater weight to loan-to-value ratio. The proportion of correct
predictions as a measure of model fit is lower in the final model than in
the Boston Fed study because of the exclusion of PMI. In general, data
mistakes do not drive the race effect. Liebowitz and Day correctly
asserted that the Boston Fed data are plagued by errors, but the errors
are not necessarily responsible for the finding of disparate treatment.

The Omitted-Variable Criticism
American Banker Study Specifications

Zandi’s chief criticism was that the Boston Fed’s empirical specification
incorrectly excluded or included certain variables. For this section, we
test several alternative specifications of the loan disposition process. In
all models, we used the Boston Fed data without the miscoded or
influential variables as defined above.

In his American Banker study, Zandi (1993) added four variables to the
Boston Fed study: a dummy variable denoting credit policy conformity
(GUIDELIN), a dummy variable denoting unverifiable information
(UNVERIFY), a dummy variable denoting the presence of a cosigner
(COSIGN), and the loan amount (LOANAMT). He suggested that the
addition of four variables severely suppressed the negative effect of
race on approval. Of Zandi’s four variables, only UNVERIFY appears
to be exogenous and, in that sense, legitimate. Furthermore, adding
only one of these variables—GUIDELIN—is enough to diminish the
race effect. The coefficients of four models are compared in table 5: the
Boston Fed model, the Boston Fed model with GUIDELIN, the Boston
Fed model with UNVERIFY, and the Boston Fed model with both
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Table 5. Logit Regression of APPROVE: Boston Fed and American
Banker Specifications

Model D:

Boston Fed

Model B: Model C: Specification

Boston Fed Boston Fed plus
Model A: Specification  Specification =~ GUIDELIN
Boston Fed plus plus and

Variable Specification GUIDELIN UNVERIFY  UNVERIFY
Intercept 26.7418 21.8619 26.9747 22.2946
0.0001 0.0013 0.0001 0.0001
EXPDUMMY 0.3134 0.2723 0.2972 0.2856
0.0278 0.1071 0.0531 0.1084
TOTTOINC 0.0059 0.0066 0.0048 0.0055
0.0415 0.0327 ‘ 0.1345 0.1013
NETWORTH 0.0000 20.0001 0.0000 20.0002
0.8579 0.5778 0.7983 0.8884
CONSHIST 0.3128 20.0330 0.3110 20.0146
0.0001 0.5074 0.0001 0.7769
MORTHIST 0.2960 0.0282 0.2629 20.0166
0.0186 0.8510 0.0521 0.9153
PUBHIST 1.2505 0.2122 1.3902 0.3780
0.0001 0.3734 0.0001 0.1207
PRUNEMPL 0.0633 0.0423 0.0553 0.0357
0.0301 0.2117 0.0803 0.3258
SELFEMP 0.6090 0.5967 0.5847 0.6021
0.0015 0.0079 0.0044 0.0101
LTV 3.0463 2.7812 3.1484 2.9352
0.0001 0.0001 0.0001 0.0001
MULTIFAM 0.2768 0.4584 0.3370 0.4762
0.0944 0.0202 0.0611 0.0223
RACE 0.7619 0.5574 0.6497 0.4642
0.0001 0.0006 0.0001 0.0070
GUIDELIN 23.8089 238.6114
0.0001 0.0001
UNVERIFY 3.0280 2.7312

0.0001 0.0001
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Table 5. Logit Regression of APPROVE: Boston Fed and American
Banker Specifications (continued)

Model D:
Boston Fed
Model B: Model C: Specification
Boston Fed Boston Fed plus
Model A: Specification  Specification =~ GUIDELIN
Boston Fed plus plus and
Variable Specification GUIDELIN UNVERIFY UNVERIFY
Concord* 79.9% 85.8% 83.9% 88.1%
Discord 19.6% 13.6% 15.7% 11.4%
Tied 0.4% 0.6% 0.4% 0.5%
Observations 2,736 2,734 2,736 2,734

*Concord, Discord, and Tied are measures of association for assessing a model’s
predictability. The measures of association are based on the number of observations
with different response values, the number of concordant pairs, and the number of
discordant pairs.

GUIDELIN and UNVERIFY. Note that the magnitude of the estimated
RACE coefficient decreases but remains significant as the two vari-
ables are added. This decrease led Zandi to conclude that omitted-
variable bias in the Boston Fed study was driving the race effect.

This effect is further dramatized in table 6. Model A, which does not
include GUIDELIN, has relatively strong explanatory power and a
significant positive coefficient on RACE. Simply adding GUIDELIN
(Model B) reduces the RACE coefficient by nearly half. Zandi was
correct in noting that the addition of GUIDELIN severely modifies the
race effect.

Stepwise Regression

The Boston Fed report noted that research into theoretical and empiri-
cal lending offers little guidance in specifying an accept/reject model.
Theoretically, only those variables that influence the expected return
of a loan (e.g., default probability) should be included in the equation.
All others, including race, should be excluded from the lending decision.
While recent modeling efforts have examined the underwriting speci-
fication, model building of this type still involves guesswork. As a
result, stepwise regression seems to be an appropriate tool for identi-
fying important variables.

Model A in table 7 contains the subset of Boston Fed variables that
survived stepwise regression on APPROVE. UNVERIFY and GUIDELIN
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Table 6. Logit Regression of APPROVE: Effect of Adding GUIDELIN

Model A: Model B:
without with
Variable GUIDELIN GUIDELIN
Intercept 25.9965 22.8246
0.0001 0.0001
UNVERIFY 3.1048 2.8322
0.0001 0.0001
TOTTOINC 0.00531 0.00792
0.0768 0.0150
MULTIFAM 0.3653 0.4548
0.0397 0.0314
SELFEMP 0.5667 0.6438
0.0043 0.0067
AGE 0.2888 0.3348
0.0308 0.0344
MARRIED 20.3453 20.3857
0.0096 0.0147
PUBHIST 1.8819 0.3909
) 0.0001 0.1077
VACTRACT 0.1626 . 0.2235
0.2392 0.1740
FRM 0.3517 0.5839
0.0135 0.0007
COSIGN 0.0950 20.1882
0.7766 0.6572
LTV 3.4729 3.1875
0.0001 0.0001
RACE 0.7400 0.3979
0.0001 0.0246
GUIDELIN 23.6497
0.0001
Concord* 82.7% 88.9%
Discord : 16.9% 10.6%
Tied 0.5% 0.5%
Observations . 2,736 2,734

*Concord, Discord, and Tied are measures of association for assessing a model’s
predictability. The measures of association are based on the number of cbservations
with different response values, the number of concordant pairs, and the number of
discordant pairs.
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Table 7. Logit Regression of APPROVE: Stepwise Regression

Model B:
Model A: Stepwise
Full Stepwise without
Variable Model GUIDELIN
Intercept 21.4070 24.4674
0.0022 0.0001
RACE 0.5232 0.9372
0.0021 0.0001
FRM 0.5416 0.3222
0.0015 0.0198
LTV 2.3317 2.7295
0.0001 0.0001
MARRIED 20.3808 20.3053
0.0146 0.0177
MULTIFAM 0.6829 0.4823
0.0008 0.0038
FANNIE 20.6542 21.3428
0.0008 0.0001
SELFEMP 0.5926 0.5410
0.0127 0.0061
UNVERIFY 2.9822 3.1945
0.0001 0.0001
GUIDELIN 23.6262
0.0001
Concord* 88.5% 81.0%
Discord 10.9% 18.5%
Tied 0.5% 0.5%
Observations 2,736 2,739

*Concord, Discord, and Tied are measures of association for assessing a model’s
predictability. The measures of association are based on the number of observations
with different response values, the number of concordant pairs, and the number of
discordant pairs.

are both strongly significant; RACE makes the list, but with small
magnitude. In the Zandi paradigm, evidence of a race effect is weak. All
other coefficients carry the expected sign—except perhaps the coeffi-
cient on FRM, which suggests that fixed-rate mortgage applications are
rejected more often than adjustable-rate mortgage (ARM) applications.
. This result is possibly due to preapplication steering (borderline cases
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are steered away from ARMs).* Model B replicates Model A but deletes
GUIDELIN, thereby causing a large jump in the coefficient on RACE.
In general, the effect of RACE on approval can be attributed largely to
the greater likelihood that whites will meet lender credit guidelines.

The Boston Fed “Key Viariables” and Stepwise Regression

One final robustness check of the results examines the Boston Fed’s
seven “key variables” (Munnell et al. 1992, 36). Model A in table 8
regresses the key variables on application disposition. Model B forces
the first seven variables and includes any others that pass stepwise
elimination. The results are strikingly similar to those from the stepwise
regression shown in table 7. Again, the coefficient on RACE is substan-
tially reduced when GUIDELIN and UNVERIFY are added.

Thus far, it seems clear that the most damaging evidence against the
race effect is omitted-variable bias demonstrated by the GUIDELIN
variable. The following section closely examines the relationship be-
tween GUIDELIN and RACE.

Race and Credit Guidelines Reexamined

The credit history questions asked of lenders in the follow-up Boston
Fed survey are listed verbatim in figure 1. Question 40 produced the
GUIDELIN variable that was crucial to the survey results. It asks
whether the applicant’s credit history meets the lender’s loan policy
guidelines for approval. Questions 42, 43, and 44, which closely follow
the GUIDELIN question, are clearly preceded by the words “credit
history.” These three questions seeru to disaggregate the overall credit
history alluded to in question 40. We interpret this series of questions
as follows: Questions 42, 43, and 44 record the facts about applicant
credit history, while question 40 requires the lender to convert the facts
into an assessment of creditworthiness. In particular, we feel that the
answer to question 40 should be a direct function of the answers to
questions 42, 43, and 44, although a lender might have different credit

4 Stuart Rosenthal drew our attention to the fact that loan-to-value ratio and instrument
type are endogenous with respect to accept/reject decisions. He argues, for example, that
aborrower applying for aloan with a 90 percent loan-to-value ratio may be rejected. That
borrower may subsequently reapply with an 80 percent loan-to-value ratio and be
accepted. Hence, the loan-to-value ratio and the accept/reject decision form a simulta-
neous system. Inclusion of the loan-to-value ratio directly in the accept/reject model
leads to simultaneous bias. Rosenthal believes that a similar argument holds for all
other terms of the loan contract affecting credit risk, including instrument type. We plan
to investigate the issue of simultaneous bias in modeling lender and borrower loan
decisions in our future work.
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Table 8. Logit Regression of APPROVE: Boston Fed “Key Variables”

Model B:
Model A: Seven Boston Fed
Seven Boston Fed “Key Variables”

Variable “Key Variables” plus Stepwise
Intercept 25.9140 21.3314
0.0001 0.0002
RACE 0.8594 0.4573
0.0001 0.0440
APPSEX 20.0348 20.1364
0.8024 0.5941
APTOTINC 0.0001 0.0003
0.5569 0.1421
LOANAMT 20.0007 20.0011
0.5225 0.3639
EXPDUMMY 0.4758 0.2420
0.0003 0.0052
CONSHIST 0.3750 20.0958
0.0001 0.3600
LTV 3.4325 3.1414
0.0001 0.0001
FANNIE 20.6786
0.0096
FRM 0.6311
0.0008
GUIDELIN 23.6227
0.0001
MARRIED 20.3907
0.0330
MULTIFAM 0.5447
0.0023
PUBHIST 0.5227
0.0074
SELFEMP 0.7818
0.0166
TIMESAPP 20.2937

0.0001




211

302 James H. Carr and Isaac F. Megbolugbe

Table 8. Logit Regression of APPROVE: Boston Fed “Key Variables”

(continued)
Model B:
Model A: Seven Boston Fed
Seven Boston Fed “Key Variables”
Variable “Key Variables” plus Stepwise
UNVERIFY 3.1158
0.0001
Concord* 77.9% 89.8%
Discord 21.7% 9.8%
Tied 0.5% 0.4%
Observations 2,736 2,734

*Concord, Discord, and Tied are measures of association for assessing a model’s
predictability. The measures of association are based on the number of observations
with different response values, the number of concordant pairs, and the number of
discordant pairs.

requirements for high loan-to-value loans or ARMs. In any case,
lenders should impose identical credit history requirements on minori-
ties and whites.

Model A in table 9 reports the logit regression of GUIDELIN on the
three credit history variables and RACE. The results of this estimation
are noteworthy. Overall, the model accurately predicts almost 90
percent of GUIDELIN assessments. Mortgage payment history, con-
sumer payment history, and public record history all strongly deter-
mine whether an applicant meets the lender’s credit history guidelines,
but even after correcting for objective measures of credit history, the
race or ethnicity of the applicant determines creditworthiness. This
result probably provides stronger evidence of discrimination in the
mortgage market than anything presented in the Boston Fed study.
The GUIDELIN question asks lenders for a subjective interpretation of
the values of three objective variables, but even this simple exercise is
tainted by discrimination. A given set of values for these three vari-
ables meets loan policy guidelines if the applicant is white but not if the
applicant is African American. It is difficult to propose any legitimate
explanation for this phenomenon.

To check the robustness of our finding, we disaggregate the three
objective credit history variables into series of dummy variables as did
the Boston Fed study (Munnell et al. 1992, appendix table B2). For
example, the consumer payment variable and mortgage payment vari-
able can assume six and four values, respectively. Model B in tahle 9
presents the results from logit regression of GUIDELIN on the dummy
variables and RACE (the comparison values are “no credit history” and
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Figure 1. Boston Fed Credit Guideline Operation
B. Data Relating to Credit History

Column 39: List the number of commercial credit reports in the file

40: Did the applicants’ credit history meet your loan policy guide-
lines for approval? (Y or N)

41: List the number of separate consumer creditlines on the credit
report

42: Credit history — Mortgage payments (see instructions below)

43: Credit history — Consumer payments (see instructions below)

44: Credit history — Public records (see instructions below)

INSTRUCTIONS FOR COMPLETING COLUMNS #42-44

Enter the number that best describes the credit history (from the commercial
credit report) of the applicant(s). Note that these columns should be completed
regardless of the loan disposition or your answer to #40.

CREDIT HISTORY CODES—Mortgage Payments (Column 42):

0 — no mortgage payment history

1 — no late mortgage payments

2 — one or two late mortgage payments

3 — more than two late mortgage payments

CREDIT HISTORY CODES—Consumer Payments (Column 43):
Note: Consider consumer payment history for previous two years only.

0 — insufficient credit history or references for determination

1 - no “slow pay” or delinquent accounts, but sufficient references for
determination

2 — one or two “slow pay” account(s) (each with one or two payments 30
days past due)

3 — more than two “slow pay” accounts (each with one or two payments
30 days past due); or one or two chronic “slow pay” account(s) {with
three or more payments 30 days past due in any 12-month period)

4 — delinquent credit history (containing account(s) with a history of
payments 60 days past due)

5 — serious delinquencies (containing account(s) with a history of
payments 90 days past due)

CREDIT HISTORY CODES—Public Records (Column 44):

0 — no public record defaults

1 — bankruptcy

2 — bankruptcy and charge-offs

3 — one or two charge-off(s), public record(s), or collection action(s),
totaling less than $300

4 — charge-off(s), public record(s), or collection action(s) totaling more
than $300

5 — information not considered

Source: Munnell et al. 1992.
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Table 9. Logit Regression of GUIDELIN

Model A: Model B:
Continuous Dummy
Objective Objective Model C:
Credit Credit Stepwise
Variable Variables Variables Variables
Intercept 26.3061 22,5281 27.0472
0.0001 0.0001 0.0001
MORTHIST 0.7186 0.6388
0.0001 0.0003
CONSHIST 0.6481 0.6910
0.0001 0.0001
PUBHIST 2.0054 1.9858 1.9689
0.0001 0.0001 0.0001
GOODMORT 0.8219
0.0004
OKMORT 1.4302
0.0016
BADMORT 1.8720
0.0007
GREATCON 23.3017
0.0001
GOODCON 21.5506
0.0001
OKCON 20.3108
0.3401
BADCON 0.2712
0.3441
AWFULCON 0.4779
0.0866
FANNIE 20.7343
0.0276
GOTGIFT 20.4960
0.0320
GOTPMI 2.4133
0.0001
LTV 2.1204
0.0012
PRUNEMPL 0.0840

0.0465
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Table 9. Logit Regression of GUIDELIN (continued)

Model A: Model B:
Continuous Dummy
Objective Objective Model C:
Credit Credit Stepwise
Variable Variables Variables Variables
TERM 20.00403
0.0045
UNVERIFY 2.5066
0.0001
RACE 1.0329 0.9438 0.7745
0.0001 0.0001 0.0001
Concord* 89.4% 90.5% 93.8%
Discord 8.8% 7.2% 5.9%
Tied 1.8% 2.3% 0.3%
Observations 2,734 2,734 2,732

*Concord, Discord, and Tied are measures of association for assessing a model’s
predictability. The measures of association are based on the number of observations
with different response values, the number of concordant pairs, and the number of
discordant pairs.

“no mortgage payment history,” respectively). Note that all coefficients
increase with the progression from better to worse credit history. The
strong positive coefficient on RACE is also noteworthy. Model C pre-
sents an additional check of the GUIDELIN-RACE relationship. The
listed variables are those identified in a stepwise elimination regres-
sion. As expected, the three credit history variables enter. Loan-to-
value ratio, housing expense-to-income ratio, and total
expense-to-income ratio also enter, implying that a given credit history
will not meet guidelines as these ratios increase. As expected,
UNVERIFY enters as well. Even in this expanded model of GUIDELIN
determination, 94 percent of assessments are accurately predicted, and
the race of the applicant is significant.

Zandi correctly observed that the addition of GUIDELIN diminished
the direct effect of RACE on approval. He failed to note, however, that
the value of GUIDELIN, a subjective variable, is an insidious function
of race. This data set probably contains better controls for the credit
guideline decision than for the disposition decision. In particular, we
have solid information on the three variables that represent credit
history. Our results show that lenders collapse these three variables
into one measure of credit history and use race as a filter. Yes,
minorities fail to satisfy credit history requirements more frequently
than whites, making the direct effect of race on disposition less rel-
evant. Unfortunately, however, credit history guidelines are a function
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of race. The only conceivable explanation of this result, other than
discrimination, is that minorities systematically apply to more strin-
gent lenders. Future research that includes lender dummy variables
will answer that final challenge. For now, however, GUIDELIN cannot
be included in any specification that examines discrimination in the
lending process.

Endowments or Discrimination?

Despite the protests of some observers, three general conclusions from
the Boston Fed data seem immutable. First, whites are rejected less
often than minorities. Second, whites are somewhat better qualified
mortgage applicants than minorities by objective measures of credit
risk. Third, whites are considered somewhat more creditworthy than
minorities on the basis of race alone. In this section, we quantify these
notions by using established econometric tools. In particular, the
difference in acceptance rates is decomposed into endowment and
discrimination effects. Zandi (1993) raised the decomposition issue in
his American Banker article but relied on a methodology that pre-
vented direct computation.

The logic behind the difference decomposition is that minorities have
higher rejection rates because of different inherent characteristics and
different treatment by lenders. The first aspect—inherent characteris-
tics—is reflected in the values of such control variables as income, net
worth, and credit history. As a group, minorities exhibit lower values
than whites for these variables. The second reason for the higher
rejection rates is disparate lender treatment as reflected in the esti-
mated coefficients of the disposition model.

The estimated coefficients and sample means for the variables in the
loan disposition model suggested by stepwise elimination are listed in
table 10. White and minority subsample coefficients are estimated by
fitting only the appropriate subsample of observations. Evaluating the
white subsample coefficients at the white variable means yields the
expected rejection rate for whites. Similarly, the expected rejection rate
The total difference in expected rejection rates is further decomposed
into endowment and discrimination components by determining the
minority rejection rate if minorities were not the object of discrimina-
tion. The rejection rate is found by evaluating the white coefficients at
the minority means, to predict the prospects of the average minority
applicant if treated as white. With lender treatment held constant, the
difference between this quantity and the predicted white rejection rate
is attributable to different endowments. The difference between the
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Table 10. Decomposition of Differences in Expected Rejection Rates

(1) (2) (3) (4)

White Minority White Minority
Variable Coefficient Coefficient Mean Mean
Intercept 29.3682 28.9888 1.0000 1.0000
AGE 0.4656 0.1136 0.4344 0.5152
CONSHIST 0.2804 0.3164 2.0000 2.7729
FRM 0.1819 0.7178 0.6851 0.6204
LTV 3.2870 1.0304 0.7365 0.8256
MARRIED 20.4692 0.0592 0.6116 0.5335
MORTHIST 0.2357 0.5688 1.0712 1.8917
MULTIFAM 0.6047 0.4830 0.0792 0.2744
PRUNEMPL 0.0843 0.0222 3.8305 3.6119
PUBHIST 1.5645 1.2001 0.0576 0.1463
SELFEMP 0.5103 0.3929 0.1171 0.0671
TOTTOINC 0.0710 0.1044 32.80003 4.8339
UNVERIFY 3.1290 3.4060 0.0379 0.1052
(5) p(reject): white means, white coefficients columns (1) * (3) 4.86%
(6) p(reject): minority means, minority coefficients columns (2) * (4) 22.45%
(7) p(reject): minority means, white coefficients columns (1) * (4) 14.27%
(8) p(reject): white means, minority coefficients columns (2) * (3) 9.50%

Total difference, expected minority reject rate less expected white  17.59%
rejection rate [(6)—(5)]

Minorities treated as white, endowment effect [(7)—(5)] 9.42%
Minorities treated as white, discrimination effect [(6)—(7)] 8.18%
Whites treated as minority, endowment effect [(6)—(8)] 12.95%
Whites treated as minority, discrimination effect [(8)-(5)] 4.64%
Expected minority rejection rate (6) 22.45%
less rejection rate if treated as white (7) 14.27%

= 8.18%
divided by rejection rate if treated as white (7). 57.27%

Minorities are rejected 57% more often than expected.
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Table 10. Decomposition of Differences in Expected Rejection Rates

(continued)
White rejection rate if treated as minority (8) 9.50%
less expected white rejection rate (5) 4.86%
= 4.64%
divided by rejection rate if treated as minority (8). 48.88%

Whites are rejected 49% less often than expected.

fairly treated minority rejection rate and the predicted minority rejec-
tion rateis entirely attributable to differences in estimated coefficients
for minorities is calculated by evaluating minority coefficients at
minority means. The difference—22.45 percent less 4.86 percent, or
17.59 percent—is the total estimated difference between minority and
white rejection rates.

with sample means held constant. As shown in table 10, the 17.59
percentage point difference in predicted rejection rates is about equally
attributable to endowments and discrimination. Rephrased, the pre-
dicted rejection rate for minorities is 22.45 percent. If, however, minori-
ties had received fair treatment, they would have suffered a rejection
rate of only 14.27 percent. Thus, minorities were rejected 57 percent
more often than expected, a figure comparable to the Boston Fed’s
estimate of 56 percent.

Just as the difference in predicted rejection rates was decomposed by
evaluating minority means at white coefficients, parallel analysis
examines the predicted rate of rejection for white applicants treated as
minorities.5 Table 10 contains the decomposition from this viewpoint
and attributes a greater portion of the disparity to endowment differ-
ences. Still, whites are rejected 49 percent less often than expected,
again because of favorable treatment in the lending process.

Discrimination and Mortgage Performance

Finally, several critics have questioned the contextual framework of
the Boston Fed study. For example, Nobel laureate Gary Becker (1993)
asserted that the study provides scant evidence to support the claim of
racial discrimination. By analyzing average default rates for minorities
and whites in the Boston area, Becker concluded that race is used for
a legitimate, nondiscriminatory business purpose.

5 Neumark (1988), however, argued that the white subsample coefficients are more
appropriate for evaluating discrimination.
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The logic behind the average default technique is simple. If minorities
are the object of discrimination, a white applicant of given characteris-
tics will be accepted while an equally creditworthy minority applicant
will be denied. Since only the best minority applicants are accepted, the
worst white applicant must be of lower quality than the worst minority
applicant. Since Boston-area default rates are equal among whites and
minorities, lenders must be properly evaluating the true default risk of
whites and minorities. Thus, the reasoning follows, a positive coeffi-
cient on race in the rejection probability equation is permissible be-
cause it serves a rational business purpose.

The intuition behind Becker’s arguments regarding the default rates of
whites and minorities is analogous to arguments made about discrimi-
nation in baseball (e.g., do minority batters have higher batting aver-
agesthan white batters?) (Van Order, Westin, and Zorn 1993). Although
theintuition is simple, several problems plague the default or mortgage
performance approach to analyzing racial discrimination in mortgage
lending. First, discrimination at the accept/reject decision is stillillegal
regardless of whether applicants subject to discrimination ultimately
receive loans, even if Becker-type arguments are valid. In addition,
until the rational business purpose for using race in mortgage lending
is empirically established, the discriminatory treatment of borrowers
by racial or ethnic status will remain illegal.

Second, the Becker theory either is operationalized—often in terms of
average default rates rather than marginal default rates—as required
by the arguments of the theory or assumes implicitly that the distribu-
tion of loan profits provides the same mean profit for minorities and
whites. In addition, the theory seems to imply that discrimination in
mortgage lending occurs only at the margins. Discrimination implies
that the marginal minority default rate will be lower than the average
default rate. Unfortunately, marginal default rates are unobservable,
and the average default rates often subjected to examination are
inappropriate proxies. The equality of average default rates for minori-
ties and whites, therefore, is irrelevant to the discussion of disparate
treatment in the application process. Galster (1993) argued that mi-
norities should be expected to exhibit a greater magnitude of default
because of their weaker economic and financial characteristics com-
pared with whites. Stated another way, alarger percentage of minority
loans will typically be rejected for legitimate reasons, so the average
expected profit should be lower for minorities. Since defaults are
negatively correlated with profitability, minorities should experience
higher default rates than whites—discrimination or no discrimination.
In addition, there is no a priori reason to expect that discrimination in
mortgage lending must be limited to the margins. It is conceivable for
relatively good loans to be rejected because of discrimination. Hence, on



219

310 James H. Carr and Isaac F. Megbolugbe

average, default rates for minorities should be higher than those for
whites in a world of racial discrimination.

Third, Becker’s arguments do not allow for the likely costs associated
with reapplication following the initial denial of loan requests. For
example, suppose it is true that discrimination primarily affects mar-
ginally qualified applicants. Suppose also that applicants near the cusp
of the accept/reject decision reapply several times to different lenders
until they ultimately secure loans. Under these conditions, marginal
minority borrowers might be forced to visit more lenders than compa-
rable white borrowers. Additional visits to lenders, however, increase
the cost of obtaining credit. Under this extreme scenario, even though
default rates for minority and white borrowers would be similar—since
all marginal borrowers obtain loans—the cost of securing credit would
be greater for minority borrowers.

Finally, how reliable are the default data cited by Becker and others?
The recently released default studies are not particularly convincing.
Most of the studies are based on aggregate data. If poor quality mars
the data or methods used to evaluate the data cited by Becker and
others, the statements that attempt to infer the incidence of racial
discrimination from default rate data would have to be viewed with
caution.

Summary and Conclusions

Sirice its release in 1992, the Boston Fed report Morigage Lending in
Boston: Interpreting HMDA Data has been a source of controversy in
the mortgage lending industry. Confusion over the study’s scope and
methods has contributed to the debate. For example, discrimination
can enter the lending process at several identifiable stages. The Boston
Fed study limited its focus to the application processing stage. Further,
among the three distinct forms of discrimination—blatant discrimina-
tion, disparate treatment, and adverse impact—the Boston Fed inves-
tigated only disparate treatment. Proponents and critics of the study
should clearly understand the limited research niche it fills. Gary
Becker, Peter Brimelow, and Leslie Spencer, for example, noted that
the Boston Fed study provided questionable evidence of adverse impact
discrimination, but this type of discrimination was beyond the scope of
the report. Consequently, these criticisms say nothing about the report’s
merit or findings. Even as it provides evidence for adverse impact
discrimination, the average default rate approach that supports Becker-
type arguments is suspect.
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More pertinent are the criticisms of Stan Liebowitz and Mark Zandi.
Liebowitz attributed the Boston Fed result to data errors. He claimed
to find several obviously miscoded applications in the source data (e.g.,
loan-to-value ratios exceeding 5). Our analysis shows that the Boston
Fed data do contain many miscoded or atypical observations. Using a
systematic data-cleaning procedure, however, we reestimated the
Boston Fed study with clean data only and found that the race effect on
application disposition persisted.

Zandi reestimated the Boston Fed study and contended that omission
of avariable assessing applicant credit risk was responsible for the race
effect. Our analysis confirms that this credit variable is an important
determinant of the race effect. Zandi failed to note, however, that the
credit variable itself is affected by discrimination. When we compare
objective measures of credit risk with the Boston Fed study’s subjective
assessment, we find that minorities receive systematically lower credit
ratings. A white applicant with “slow pay” credit accounts, for example,
is considered creditworthy, while a similar minority applicant is not.
This result provides further statistical evidence of discrimination in
the mortgage lending process.

Through a rigorous statistical analysis of mortgage lending patternsin
the Boston area in 1990, the Boston Fed study clearly demonstrated
disparate treatment of applicants during the application stage of the
lending process. Our study confirms these results and refutes recent
reports that attempted to discredit the original Boston Fed research. In
fact, a close examination of the data available to us reveals an even
stronger statistical case for discrimination than was originally re-
ported. While we do not claim to have exhausted every possible ap-
proach forinvestigating the robustness of the Boston study and we plan
to undertake further data and analytic work on this subject, the basic
result of the Boston Fed study seems immutable: Boston-area lenders
appeared to have statistically discriminated against minority appli-
cants in 1990.
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Executive Summary

The American financial system is arguably the most sophisticated and efficient in the world. The
power of our financial services industry derives from the complexity of the nation’s financial
intermediarics including commercial banks, savings institutions, mortgage banks, credit unions,
investment banks, securities firms, insurance companies, specialized credit intermediaries, and a
varicty ol specialized government and government-sponsorcd or -regulaled [inancial institutions.

But this sophisticated financial services infrastructure differs markedly from the world of finance
in lower-income and minority communities. There, the language of finance is increasingly
pawnshops, check-cashing oultlels, payday lenders, and rent-to-own stores. Largely unregulated
in many states, the fees charged by these alternative financial services outlets are frequently
excessive and their business practices often ditfer greatly from the asset-building and wealth-
creation services provided by mainstrcam [(inancial institutions.

In addition, excessive subprime, as well as predatory, lending tend to flourish in communities
saturaled with check cashers, pawnshops, and related linancial services outlets. The heavy
concentration of these practices in lower-income and minority communities further erodes the
asset-building potential of financially vulnerable households. This concentrated negative impact
on households translates into increased financial distress at a community level as households
already living on the margin are forced to navigate a minefield ol high-cost, unscrupulons, and
olten [Taudulent [inancial services providers.

The following two articles focus on the financial services infrastructure that typically serves
lower-income, minority, and distressed communities. They document how the failure to ensure
efficient financial services markets in those areas exposes residents to wealth-stripping financial
services activities and greatly contributes to their financial marginalization. The articles offer
several policy recommendations o improve the delivery ol lower-cost, assct-building (inancial
serviees 1o the nation’s most [inancially vulnerable consumers.

The first article, titled “Financial Services in Distressed Communities: Framing the Issue,
Finding Solutions,” by James H. Carr and Jenny Schuetz, examines the recent explosive growth
of alternative financial services outlets in distressed communities and the corresponding growth
ol subprime and predatory lending in those same markets. Carr and Schuctz document the high
costs lor houscholds relying primarily or exclusively on those lenders. Recognizing thal [ringe
lenders have filled an important credit gap by developing products and services to meet the
unique needs of lower-income consumers, the article cautions that those services, nevertheless,
often come at staggering costs. Further, the article explains that because alternative financial
services providers do not offer savings products, households that rely exclusively on them to
mect their [inancial scrvices needs have neither the incentive nor opportunity 1o save.

Carr and Schuetz also highlight the substantial costs to households exploited by excessive
subprime and predatory lending. The article notes that while subprime lending is a critical source

" The authors thank Carol Bell, Cate Toups, Isaac Megbolugbe, John Caskey, Jean Hogarth, Bill Senhauser, Michael
Seng, Anne Kim, and Bill Wilkins for their thought(ul and insight{ul comments and suggestions on carlier dralts of
these articles. Any remaining errors or inaceuracies are the sole responsibility of the authors.
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ol credit for millions of [amilies, minority houscholds arc disproportionately sicered (o higher-
cost subprime lending. The exireme reliance on subprime lending by minority houscholds raiscs
the question of whether they are steered on the basis of their race or ethnicity rather than due to
legitimate creditworthiness issues. The article documents that as much as 35 to 50 percent of the
borrowers in the subprime market could have qualified for lower-cost prime market loans and
provides examples of the extraordinary costs to households of being unfairly steered to subprime
credit. The article notes that sicering ol borrowers (o the subprime market contributes (o
confusion in the policy-making communily in distinguishing between legilimale subprime and
predatory lending.

Carr and Schuetz. conclude with three policy recommendations to improve the financial services
environments of distressed communities. They are: (1) Enhance data collection on finance
services (ransactions and increase enlorcement ol [air lending, cqual credit opportunity, and
consumer protection laws and regulations; (2) Creale grealer competition for [inancial services in
distressed communities by improving the range of available financial products and services and
enhancing government’s role as a facilitator and supporter of financial services innovation; and
(3) Enhance and expand consumer outreach and financial education and awareness.

In the arca ol enhancing [inancial innovation, the recommendations include ereation of
partnerships between mainstream financial services providers and alternative financial services
outlets that would leverage the strengths of both sets of institutions. Such partnerships would
leverage the cconomices ol scale that could be provided by mainstream [inns while leveraging the
customized products and outreach techniques perfected by fringe lenders.

The second article, “Predatory Lending: An Overview,” by James H. Carr and Lopa Kolluri,
examines more closely the issue of predatory lending. It notes that predatory lending represents
some of the most abusive lending behavior in the financial services community and highlights
the lact that predatory lending is not a simple issuc ol high-cost lending. Rather, Carr and Kolluri
note that predatory lenders structure loans to force borrowers to default for the express purpose
of extracting the equity homeowners have accumulated in their properties. But the article also
notes that stcering houscholds 1o high-cost subprime loans on the basis ol race/cthnicity or other
personal characteristics is also a predatory practice that should be considered in the context of
debates on predatory lending. A three-part definition for predatory lending is offered to explain
how lenders utilize a variely of otherwise legitimale markeling techniques and loan terms Lo
create [raudulent and linancially destructive loans. The article concludes with a serics of
recommendations to directly address predatory lending.

Carr and Kolluri note that because predatory lending thrives in an environment where
competition for financial services is limited or lacking, effectively eliminating predatory lending
requires (he same three-pronged approach recommended by Carr and Schuety 1o enhance the
cefliciency of financial services generally in distressed communitics. Carr and Kolluri further
point out that as few as five to seven practices constitute the bulk of the most egregious
predatory lending behavior and meaningfully addressing those practices would greatly reduce the
most blatant forms of predatory lending.

liannic Mac L'oundation
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Introduction

The American financial system is arguably the most sophisticated and efficient in the world. The
power of the U.S. financial system comes from the complexity of financial intermediaries that
include commercial banks, savings institutions, mortgage banks, investment banks, securities
firms, insurance companies, specialized credit intermediaries, and a variety of specialized
government and government-sponsored financial institutions.

But this sophisticaled [inancial services inlrastructure diflers markedly [tom the world of [inance
in lower-income and minority communilics (sce [igure 1, Bilurcated U.S. Financial Sysiem).
There, the language of finance is increasingly pawnshops, check-cashing outlets, payday lenders,
and rent-to-own stores. Largely unregulated in many states, the business practices of these
financial services outlets differ greatly from the asset-building and wealth-creation services
accessed by the majority of Americans.

Further, excessive subprime, as well as predatory, lending tend to [lourish in communilics
saturated with check cashers, pawnshops, and related financial services outlets. Creating greater
efficiency in, and competition for, financial services in distressed communities is the key to
enabling lower-income and minority residents W maximize their assel-building capabilitics and
limit the negative influence of excessive high-cost and predatory financial services providers.

This article discusses the recent rapid growth ol the altemative or [tinge [inancial sector and
highlights how its high-cost fee structure greatly undermines the ability of individual households
to accumulate assets and build wealth. The article further notes that, to the extent that fringe
[inancial scrvices providers concentrale in, and arc the primary [inancial services providers (or,
distressed lower-income and particularly minority communities, the neighborhoods in which
they locate are also seriously disadvantaged. The article concludes with a series of’
recommendalions o promote ellicient [inancial markets in lower-income and minorily

€ Fannie Mae Foundation 2001. All Rights Reserved.
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pereent of which have zero or negative net [inancial assels, according Lo a report by the
Corporation [or Enterprisc Development.

Lack ol physical proximily 1o mainstream linancial institutions is perhaps the most Irequently
cited reason for the disparity in financial services utilization by low-income and minority
populations compared with wealthier households. A 1999 Harvard Business Review article, for
example, ciles extreme disparity in [inancial scrvices oplions available o residents ol two
neighborhoods in Los Angeles—one in South Central and the other in Pacilic Palisades. South
Central has one depository institution for every 36,000 people, while Pacific Palisades has one
for every 1,250 people.

Yet while physical proximity is important, it is not the only—and often not the most
signilicant—barmcr lo the usc ol mainstream [inancial services among lower-income and
minorily houscholds. There are a varietly of complex reasons why many lower-income and
minority households do not use traditional financial services even when they have access. Those
reasons include unfamiliarity with banking and savings services, a belief by consumers that they
do not write enough checks to justify an account, and lack of trust of the mainstream financial
services providers. In addition, mainstream financial services can also be very expensive for
houscholds that do not have a relationship with those institutions, when customers cannot [ullill
minimum balance requirements, or when poor management of an account results in bounced-
check or related fees.

In fact, fringe lenders attribute their rapid growth to large, unmet consumer financial services
needs among many lower-income households. According to the Financial Service Centers of
America (ISCA) (lormerly the National Check Cashers Associalion) allernative sources ol
credit are filling an important credit gap for “individuals with limited financial means or who
may lack the tangible assets to pledge in connection with traditional types of collateralized
transactions...” FISCA [urther asserts that allernative [inancial services providers are in higher
demand than banks or credit unions in many markets because they provide a wider range of
services and more flexible hours of operation tailored to meet the unique needs of their clients.

There is little debate that fringe lenders provide critical services to customers whose extremely
low or unreliable incomes, limited tangible assets, or inability to manage credit make them
unlikely candidales [or mainstream [inancial services. But the explosive growth of these
linancial services storelronts over the past decade raises many critical policy issucs. First,
because fringe lenders do not provide savings accounts, households that rely exclusively on them
lack both the incentive and oplion to save. Sceond, the heavy concentration of Iringe lenders in
minority communities means that those areas are disproportionately burdened with second-class
financial services options. Finally, reliance on fringe lenders, even to the extent they provide
needed [inancial services, Toutinely comes at a very high cost.

Consider these examples for check cashers, payday lenders, pawnshops, auto title lenders, and
various other fringe financial activity:

Liannic Mac 'oundation
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¢+ Check cashers— Although the average fee at a check cashing outlet for a government or
payroll check ranges from 1.5 1o 3 percent of its lace value, lees can run as high ag 20
pereent for personal checks. Atleast 19 slales regulale some aspeets of checek cashing
services.

¢ Payday lenders—institutions that ofler small consumer loans ol $100 o $300—routinely
charge 15 percent per two-week period. In addition to annualized interest rates of more than
400 percent, such loans encourage households to spend the next paycheck before it arrives,
thus encouraging a dangerous cycle that can trap a houschold in permancnt debt.

*  Pawnshops ofler small, shorl-term loans using personal ilems as collaleral. Stalc-imposed
interest rates are capped as high as 25 percent monthly, which, annualized, can exceed 300
percenl. Loopholes in some stales allow “lease back” or “roll over” agreements that add lees,
sometimes doubling the already high interest rate.

* The rent-lo-own industry ollers purchasing credil o consumers [or a varicly ol merchandisc,
such as furniture and home electronics, for weekly or monthly payments that can be applied
toward ownership. Leased ilems are lypically priced at two o three times the standard retail
amount. No equity builds up in the leased items until the final payment. According to a
Federal Trade Commission survey, 60 to 70 percent of customers who initiate leases
eventually purchase the items. The Association of Progressive Rental Organizations
cstimates that the pereentage ol customers who complele a purchase is less than 25 pereent.

e Auto title lending is a variation on traditional pawnbroking. A person with clear title to a
vehicle can borrow moncy tom a lender by giving him or her power of atlorney o trans(cr
the title should the borrower default. Title loans are typically made for about 25 percent of
the car’s value. Interest rates and other service charges vary between 2.5 and 25 percent per
month, depending on a state’s pawnshop laws. Title loans are particularly dangerous for
working families because defaults can result in the loss of the car and, consequently, the job,
il there is no other way Lo gel o work.

* Robert Manning in his book, Credit Card Nation, also describes dircet markeling campaigns
for high-interest “secured” credit cards that are marketed to customers who likely would not
qualify for a standard-rate bank-issued credit card. In one example, he cites an offer for a
$400 line of credit for which, in return for applying for the credit card, an unsuspecting
consumer agrees to pay a varety of fees totaling $369. Such “offers™ may be widely
distributed, but the people most likely o accept the oller arc the most linancially vulnerable
populations with the least [inancial sophistication and the [ewest credil oplions.

Compensating for Risk
While the [ces charged by [Tinge lenders are justilicd on the basis of the perceived high risk of
their borrowers, most of these [inancial services providers have devised creative ways o reduce

or protect themselves against borrower default on top of the high fees they charge. Payday
lenders, for example, not only require proof of employment, income, and a personal checking
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account, but the borrower also must provide a postdaled personal check. The rent-to-own
industry allows no cquity 1o be built up until the final payment, so a customer may meel all
weekly payments and default near or at the end of the loan term, losing the item plus all previous
cash payments. The relailer can then re-lease the ilem at the same weekly or monthly rale.
Pawnshops provide cash loans in return for collateral left in the possession of the pawnbroker.
And “cash leasing,” a cross between payday loans and pawn loans, involves small, short-term
cash advances that carry monthly interest charges ol up to 30 percent, backed by an aclive
checking account and “pledged” houschold ilems, such as a sterco, compuler, or television.
Some states are better than others in affording consumer protections in these types of
fransactions.

In fact, Progressive Policy Institute analyst Anne Kim notes that the two largest check-cashing
companics in the United States cashed roughly $6.5 billion in checks last year. According o
Kim, the majority of those checks were payroll or government benelit payments. The value ol
bad checks—that is, the checks for which the check cashers could not collect—totaled less than
one-fourth of one percent of the total amount of checks cashed. The nation’s two largest check
cashers thus realized healthy profits charging on average 2.2 and 3.5 percent, respectively, of the
face amount of the checks they cleared.

The Problem Is Growing

As table | illustrates, alternative financial services activity is big business. Fringe services
engage in at least 280 million transactions each year for gross revenues of more than $168 billion
that extract [ecs ol at least $5.5 billion. According o Norman D’ Amours, [ormer chairman ol the
National Credit Union Administration, the number of unregulated and unlicensed financial
services providers is growing nationwide, but the increase is exponential in low- and moderate-
income and minorily communitics.

He notes that while the number of credit unions, banks, and thrifts has been steadily decreasing
over the past [ive years in the United Stales, the number of check-cashing outlets has doubled.
An April 2000 report by Dove Consulting for the U.S. Department of the Treasury reveals that
about 11,000 check-cashing outlets in the United States cash more than 180 million checks
annually, worth roughly $60 billion. D’ Amours also cstimates that there arc between 12,000 and
14,000 pawnshops across the country, oultnumbering credit unions and banks. Further, in 1996
there were 8,000 rent-to-own stores that served 3 million customers, according to a recent
Federal Trade Commission survey. And in Savings for the Poor, Dr. Michacl Stegman ol the
University of North Carolina, Chapel Hill, reported that payday lending grew nationally from
300 stores seven years ago to more than 8,000 in 1999.
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Table 1. Fringe Lending Is Real Money:
Estimated Annual Transactions

. Tee/Rate per Volume of
Service Transaction Transactions Gross Revenues Fee Total
) 2-3 % payroll and
(“he?k government c;hsc:ks 180 million $60 billion $1.5 billion
Cashing (can exceed 15% for

perscnal)

15-17% per 2 weeks

22 20 el $10_ s (1622 hilli
400% APR 35-69 million $10-13.8 hillion $1.6-2.2 hillion

Payday Loans

Pawnshops 42 million $3.3 billion N/A
Rent-to-Own 2-3 times retail 3 million $4.7 billion $2.35 billion
Auto Title 1.5-25% monthly - , -
Lenders 30-300% APR A NA WA
Total N/A 280 million $78 billion $5.45 billion

It Undermines Households and Communities

Even at the most modest levels, alternative financial services fees can greatly undermine the
asscl-building capacity ol lower-income houscholds. According to research ciled by the Federal
Reserve, [ringe services for cash conversion and bill paying would cost an average $20,000-
income household between $86 and $500 per year, while the same services at a bank would cost
only $30 to $60 (assuming that low-cost banking services are available and the prospective
customer is not disqualified for an account by lack of credit). Yet, $500 per year saved for a
period of 10 years at a modest interest rate of only 4 percent would grow to more than $6,000.
That amount would be sullicient for a down payment on a modestly priced home.

Moreover, the actual costs to many households using fringe banking would be even higher if
those same households also resort to payday loans, pawnshops, rent-to-own retail, or auto title
pawn loans. An example Manning offers in Credit Card Nation is of a $196 Magnavox TV that
costs $9.99 a week for 78 weeks from a rent-to-own shop, for a total of $779. Compare it to
buying the same tclevision with a credit card at 22.8 percent interest from a national discount
clectronies store over the same time period [or a total of $231. The dilference in [inance charge
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would be $548. Assuming a houschold relied on [ringe lenders [or only an additional $300 worth
of services per year, the new total of $800 of potential savings would grow o nearly $10,000
over a 10-year period, again assuming a modest 4 percent rate of return.

Even if these households actually were able to save some of their earnings, their failure to access
mainstream financial services institutions undermines their long-term asset accumulation. To
illustrate, table 2 calculates the dillerent investment vehicles. If, in 1989, a family had $3,000 in
savings, but saved the money in a shocbox, 10 years later that $3,000 would be still be worth
$3,000 in nominal dollars but only $2,233 when adjusted for inflation. However, the same sum
invested in a 10-year Treasury note would have grown to more than $5,000 by 1999. Investment
in an S&P index fund would have yielded $9,180 over that 10-year period. And if the family had,
by prophetic insight, invested their savings in Microsoft Corporation in 1990, their wealth could
have grown o a slaggering $211,360 by 1999.

Table 2. The Value of Saving $3,000%*

Year Shoebox Treasury Note S&P 500 Index Microsoft Stock
N Fund

1989 $3,000 $3,000 $3,000 $3,000

1999 $3.,000 $3,072 $9,180 S211.360

*In nominal dollars.

Excessive Subprime Home Mortgage Lending

As with [ringe lending, subprime mortgage lending has also experienced tremendous growth in
reeent years. A recent U.S. Department of Housing and Urban Development (HUD) study
indicates that between 1993 and 1998, the dollar volume of subprime loans grew sevenfold, from
$20 billion to $150 billion, and the number of subprime relinance loans grew tenlold, (rom
80,000 loans to 790,000 loans. This growth in subprime lending compares to less than a 40
percent increase in prime lending for home purchases and a 2.5 percent increase in prime
relinance loans.

HUD reports that subprime loans are heavily concentrated in lower-income and minority
communities — the same communities that are the target for fringe financial outlets. HUD’s
analysis indicates that subprime loans are three times more prevalent in lower-income
neighborhoods than in high-income areas, and five times more likely in black communities than
in white neighborhoods. In [act, in black neighborhoods, high-cost subprime loans accounted [or
51 pereent of home loans in 1998, compared with 9 pereent in while arcas. Morcover,
homeowners in high-income black communities are six times as likely to have a subprime loan
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as homeowners in high-income while neighborhoods. Estimates by Fannic Mac, Freddic Mac,
and others conclude that many houscholds in the subprime market could reasonably qualily [or a
prime market loan (see article on Predatory Lending in this report).

The Financial Impact of Excessive Subprime Lending

Subprime loans do not have o be predatory w seriously undermine the lnancial viability of
households. Targeting or referring households to the subprime market in instances in which those
loan applicants could reasonably have qualified for prime market loans greatly undermines the
long-term asset-building potential of those households. Each additional interest point on a home
mortgage totals tens of thousands of dollars on the total cost of a mortgage over the life of the
loan. Subprime mortgages arc routinely 3 o 4 pereentage points or more higher than a
comparable prime markel loan. Yel, a mere 1 pereentage point of additional interest can make a
substantial financial impact over the life of a loan (see table 3).

Table 3. Comparing Mortgage Payments for Different Interest Rates

30-Year Fixed-Rate Loan

House Value $85,000

Down Payment $4,250 (5%)

Loan Amount $80,750

Annual Interest ) Annual .Llfetlll‘le
Rate Monthly Payment Annual Payment Difference from Difference from
8% 8%

8% 592.51 7,110.18 NFA N/A
9% 649.73 7,796.79 686.61 20,598.43
10% 708.64 8,503.67 1,393.49 41,804.69
11% 769.00 9,228.01 2,117.83 63,535.05
12% 830.60 9,967.26 2,857.08 8571232

Take the example of a home modestly priced at $85,000. Assuming a 5 percent down payment,
the mortgage is slightly under $81,000. With a base interest rate of 8 percent on a 30-year loan, a
loan 1 pereentage point higher results in $687 more annually. Over the lifetime of this 9 percent
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loan, it would be a $21,000 dillerence. AL 2 pereentage points—a 10 pereent interest rale— the
difference from a prime loan of 8 pereent would be $42,000, half the original loan amount.

Now, take that same $687 a household could save each year by shaving off a percentage point on
their mortgage and invest it al 6 percent. Al the end ol 30 years, that household would have
$57,572 instead of having to pay $21,000 in additional interest. The 2-percentage-points savings
of $1,393 per year, invested at 6 percent, would total $116,736 at the end of 30 years for the
houschold. And il the subprime loan carried a 12 pereenlt interest rate, the exira inlerest payment
over the basc 8 pereent loan would be $85,712 over the lilc of the loan. Invested at 6 percent for
30 years, that $85,712 of additional payments would grow to $239,421 in savings over a 30-year
period.

Reasons for Rapid Growth

Three trends in recent years appear to have strengthened the alternative financial services sector:
1) increasing consolidation into large, publicly held firms with standardized business outlets
across the nation, 2) increasing involvement by mainstream financial institutions in fringe
lending outlets, and 3) enhanced products and services and effective marketing schemes to
capitalize on rising consumer debt and the disconncel between low-income houscholds and the
mainstream financial system.

Industry Restructuring

Restructuring within both the mainstream and [ringe [inancial services industrics are contribuling
to the growing significance of fringe financial storefronts in disenfranchised communities.
Michael Stegman cites consolidation in the banking industry as one reason for the decline in the
presenee of traditional banks in neighborhoods of all income levels. In Fringe Banking: Check-
Cuashing Outlets, Pawnshops, and the Poor, John Caskey suggests that banking deregulation and
pressure for increased profits have led banks to charge for previously free services and close
unprolitable branches (olten in low-income and minorily arcas) as well as climinate moncy-
losing services, such as small-balance deposit accounts.

Over the same period, several Itinge (inancial oullets, such as pawnshops, cheek cashers, and
payday lenders, have engaged in major consolidations. In the check-cashing industry, for
example, six firms owned at least 50 outlets each in 1991. By 1995, one of the largest of these
cstablishments had grown lo more than 1,000 company-owned slores with [ranchiscs in 30
states. Further, this company has expanded its traditional in-store check-cashing business to
include bill payment services as well as automated check cashing using advanced function
ATMSs with uscr-[mendly touch screen menus.

Pawnshops, too, have grown into national chains. Data from Fringe Banking report the existence
of at least five large, publicly traded nationwide pawnbroking firms. The largest of these chains
went public in 1987, and by 1999 had acquired 414 stores in the United States. The rent-to-own
industry has shown similar trends of consolidation. The largest lirm was founded in 1986, and by
1999 owned 2,300 stores across the nation, or roughly one-lourth of all rent-lo-own stores.
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Convergence of Fringe and Mainstream Lenders

Wall Street has also fueled the growth in fringe and subprime activity. A recent Business Week
article noles, [or example, that through securitization— thal is, the praclice ol issuing securilies
based on a pool of mortgages that can be sold to investors—leading Wall Street firms resold $60
billion of subprime mortgage loans in 1999, up from $3 billion in 1995. Between 1995 and 1998,
subprime loan note salcs rosc [rom $10 billion to $87 billion. Banks now control 5 of the
nation’s op 10 subprime lenders and 10 of the top 25 subprime lenders.

Effective Marketing and Customized Services

While many low-income houscholds exhibil reluctance to use traditional banks, [tinge [inancial
serviees providers have well-developed markeling strategics to draw in and retain customers by
focusing on the relationship between customers and staff. Pawnshops and rent-to-own stores
emphasize treating customers with personal attention and encourage small weekly payments
made in person, allowing the retailer to market additional products to existing customers. These
types of businesses rely heavily on repeat customers, which they cite as a means of increasing
transactions while reducing risk, as Caskey reports in Lower Income Americans, Higher Cost
Financial Services.

Role of Financial Markets in Community Reinvestment

Crealing cllicicnt markets in distressed communitics is cssential to successlul revilalization of
those areas. Stated otherwise, building community wealth requires the building of individual
wealth. Mainstream financial institutions are the engines of wealth creation and upward financial
mobility in America. Improving aceess 1o, and utilization of, the mainstream cngines of wealth
creation would by itself promote significant community investment.

Each dollar that is spent on overpriced linancial services by a lower-income houschold
represents potentially important savings that could lead to wealth building. For example, the
more than $5.45 billion in fringe financial services fees that are collected from financially
vulnerable consumers cach year is slightly less than the entire assel base of the more than 460
community development linancial institutions (CDFls) operating in the Uniled States. Itis also
moderately less than the fiscal year 2000 HUD budget for Community Development Block
Grants plus all HOPE VI and Empowcrment Zone/Enterprisc Community (unding.

Moreover, the fees represent an annual funding stream. If only a portion, perhaps 20 percent, of
those dollars lost cach year (o [Tinge [inancial services could be captured and redirected to
housing, that would represent more than $1 billion [or home-buyer assistance or housing
rehabilitation in many of the most distressed communities in the nation. And, that funding stream
would not require any additional taxpayer contributions. Add to that sum the hundreds of
millions of dollars unnecessarily paid each year, by households unfairly and unnecessarily
steered into high-cost subprime loans, and it is immediately clear how better organizing the
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[inancial markets in distressed communitics and connecting houscholds to the engines ol wealth
creation can provide a major boost 1o the community revitalization process.

Flowing o a broader range ol consumer goods and services, thal money could encourage the
opening of new business based on market demand for locally desired products or services.
Helping to create wealth could reduce the need for complex tax-related government subsidies
that encourage businesscs o relocale (o distressed communities that have no cconomic rationale
[or being there other than 1o benelit tom untargeled and questionable tax subsidies. 11 channcled
into savings, money lost to check cashers and similar high-cost services could offer financial
institutions and community residents enormous wealth-generating potential.

Fixing the Problem

Enhancing financial services options for lower-income and minority households and
communities will require action in three areas:

1. Improving the availability of data on financial services transactions and aggressively
cnloreing lair lending, cqual credil opportunity, and consumer protection laws and
regulations.

2. Enhancing availability of products and services designed (o meel the unique needs of Tower-
income and lower-wealth customers.

3. Ollering consumer linancial education and outrcach programs.

Collecting Additional Data and Enforcing Laws

An important missing tool to address the issue of market failure in distressed communities is a
robust sct ol data that could more casily enable policy makers, regulatory agency personnel,
researchers, nonprofit community activists, and other interested parties to pinpoint critical areas
and issues for examination and possible action. Enhancing data collection is always
controversial. But it is simply not possible o resolve a problem that cannot be identified and
examined. When the lederal government [irst sought 1o include borrower race/ethnicity
information in the Home Mortgage Disclosure Act database, many argued that added
information would be uscless becausc it would answer only who was accepled or rejected lor
mortgage credit but not why. Yet that data exposed major and critical areas for concern
throughout the mortgage lending industry related to lending to traditionally underserved
borrower groups. The net result has been explosive growth in allordable lending to lower-income
and minority houscholds over the past decade.

Because alternative financial services providers are regulated at the state level, with widely

varying regulatory oversight, a single national reporting requirement could greatly enhance the
ability ol regulators, community groups, and research institutions to examine the practices of
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these lirms. Data clements might include [ee schedules, collateral requirements, number of
customers served, and revenue and carnings stalements.

The goal ol grealer regulation with respect o [Tinge lenders should nol be to eliminate those
sources of credit. In moderation, they provide important access to credit for a variety of
consumers. Rather, enhanced regulation should ensure that to the extent those services are
provided, they arc ollered at costs thal more reasonably rellect the real risks presented by
consumers. Interest rates, for example, that when annualized can exceed 300 pereent or more, are
hard to justify under any circumstance. Further, the targeting of high-cost financial services on
the basis of personal characteristics such as race or ethnicity, rather than on the basis of income
or creditworthiness, should be closely monitored and effectively addressed.

For subprime loans, additional information might include key loan terms such as the inclusion of
credit life insurance, balloon payments, prepayment penaltics, and related major loan
characteristics. Further, interest rates, points, processing fees, and closing costs would also be
critical. This data could highlight areas for further investigation and allow for a more aggressive
enforcement of fair housing, equal credit opportunity, and a variety of consumer protection laws.

To the grealest exlent possible, reporting requirements [or similar [inancial ransactions should
be the same for the greatest number of institutions possible. Dissimilar reporting requirements
across institutions that perform similar services create opportunities for abuse by institutions that
arc not covered. Al the same lime, institutions that arc covered may be discouraged [Tom
attempting to enter emerging markets with new or innovative products. Further, because data
collection can be very cosily, care should be taken to ensure that any new reporting requirements
do not overwhelm [inancial institutions with requests for insignilicant and extrancous
information.

Further, an explicit [ocus on how equal credit opportunity and consumer prolection laws are
violated in distressed communities would provide financially vulnerable households with the
kind of support offered to middle-income and wealthy households in vibrant communities. Each
year, millions ol dollars are spent on linancial system regulation through agencics such as the
Office of the Comptroller of the Currency, Federal Deposit Insurance Corporation, Oftice of
Thrift Supervision, Department of the Treasury, and Federal Reserve System, to name a few. But
[ederal institutions can do relatively little to protect the [inancial interests of houscholds
operating in a cash cconomy or relving on (ringe linancial services providers whose aclivilics are
not covered by those key federal financial regulators.

Enhancing Products to Serve Lower-Income Households

ElTorts Lo promole a wider range of [inancial products and scrvices [or low-income and minority
households can be divided into three categories: 1) efforts to connect households receiving
government benefits to low-cost access to those funds through electronic transfer accounts
(ETAs) and related initiatives; 2) enhanced utilization of technology, such as sophisticated
ATMs and the Internet; and 3) innovative products and partnerships designed to meet the unique
needs of lower-income, lower-wealth houscholds.
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Government Initiatives. The Debt Collection and Improvement Act of 1996 1s onc ol several
promising initiatives launched by the federal government o decrease processing costs, reduce
fraud, and provide a lower-cost alternative for benefit recipients than sending them paper checks
that must be cashed, usually lor a lee. The law mandaled that, by 1999, all [ederal benelit
payments would be delivered electronically—a measure that is expected to save the federal
government an estimated $100 million annually on processing and delivering payments. Since
the legislation went into cllect, Congress has mandaled that stales convert [ood slamp programs
Lo electronic payment by 2002, using poinl-ol-sale (POS) terminals al participating retailers.
Additionally, more than 40 states have voluntarily decided to add their emergency cash
assistance programs to the plastic food stamp cards so that welfare benefits will be accessible at
ATMs and POS networks.

Thesc laws creale even more opportunitics to link low-income [amilies and people living in
underserved arcas 1o banks and other savings institutions. Michael Stegman, in his forthcoming
article, “Banking the Unbanked,” says the electronic delivery of government benefits “promotes
financial inclusion™ and recognizes that “economic opportunity cannot thrive where access is
denied.” In fact, an estimated 3 million of the roughly 12 million unbanked individuals in the
United States receive federal government benefits—a large market that has gone largely
untapped.

Expanding Use of Technology. A Ford Foundation white paper, “Financial Technology and the
Lower-Income Consumer” by Steve Davidson et al., notes that new types of ATM and card-
based technology have the potential for “turning the unbanked to the self-banked” while
lowering costs and increasing access and convenience to financial services and products. The
report provides several examples: Umbrella Bank in llinois plans o put ATM-cquipped kiosks
in lower-income housing developments; FirstTel is gearing up for similar services in HUD
housing in Florida; and Banco Popular offers an all-electronic account to customers without a
traditional bank account.

Similar to the federal government’s ETAs is a U.S. Treasury Department pilot initiative that uses
ATMs to limit the reliance on [ringe lenders and check cashers in traditionally underserved
markets. Treasury is piloting a program to put ATMs in post offices to distribute Social Security
payments, federal retirement payments, and other government benefits. Consumers use a debit
card or credil card (o access their benelits with no extra [ees. The ATMs would provide sale and
convenicnl aceess 0 banking services in traditionally underserved arcas. The project, in
partnership with the U.S. Postal Service and Key Bank of Cleveland, which owns and operates
the ATMs, is testing the usc ol the Irec-ol-charge ATMs al three urban locations in Ballimore
and three rural locations outside Tallahassee, Florida.

Ellorts 1o lower the cost of banking by using technologial advances should be encouraged among
the private scctor as well, since an estimated hall of the country’s privale scctor employees do
not participate in direct deposit. Comptroller of the Currency John D. Hawke Jr. recently told the
National Community Reinvestment Coalition that expanding the structure of the direct deposit
account to make it more appealing to the unbanked is critical to bringing them into the
mainstream banking system. Creating these connections—and adding lunctions such as transfer
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ol funds to other countrics at a lower cost than wire transler [ces—can create links between
banks and lower-income residents.

Innovative Products and Services. Mainslream [inancial services providers can learn [rom the
considerable finesse demonstrated by alternative financial services providers in marketing,
packaging, and bundling services. One example is bundling services such as check cashing,
money orders, money wiring, ulility and cable bill payment, and related services (see the
summary ol John Caskey’s proposed solution lollowing this article). Mainstrecam (inancial
institutions can take a lesson from and form partnerships with fringe service providers, creating
efficient operating structures that lower costs and then pass along savings to clients.

Innovative programs that have recently been introduced or are being test-marketed by institutions
such as community development credit unions (CDCUs) and CDFIs should be encouraged and
expanded. Woodstock Institute’s Reinvestment Alert No. 16 provides (wo examples of CDCUs
that are offering alternative payday loan products to counter the often-excessive fees charged by
fringe payday lenders. The Faith Community United Credit Union in Cleveland and the
Louisiana-based ASI Federal Credit Union offer affordable alternatives to their members, and
their experiences can show how other mainstream credit unions and financial services providers
can establish similar consumer loan products. Both ofler interest rates of 17 (o 18 pereent, with
$15 to $30 processing fees and timely repayment requirements. Credit counseling is offered with
the service, and a savings plan can be integrated into the loan.

Davidson et al. also provide examples of how some mainstream financial services providers are
expanding their reach to lower-income consumers by lowering the cost of those services to help
“lransition” these customers (o mainstream markets. Union Bank ol Calilornia has crealed a
division called Cash & Save that offers check-cashing services at a lower-than-average 1.0
percent to 1.5 percent fee on payroll checks issued by area employers. Customers are permitted
o open Union Bank savings accounts al Cash & Save oullets. Another company, Dirccto Inc., is
serving lower-income customers —many of whom were denied bank accounts—with a payroll
debit card, allowing employees to access their pay electronically through an ATM. Directo also
has an innovative wire scrvice/ATM [cature that enables cuslomers Lo wire moncy lo [oreign
bank accounts that can then be accessed through an ATM. The fees are much lower than those
for most wire services.

New parincrships between [ringe lenders and mainstream linancial services providers can also
prove to be highly beneficial to residents of distressed communities and the financial institutions
that serve them. By moving away [tom an exploitative model and toward a model thal lays the
foundation for a long-term, mutually beneficial relationship, mainstream financial institutions
can help to build the assets of lower-income consumers that can lead to more valuable and
substantial relationships over time.

In Banking the Unbanked, Stegman cites the Chicago Community Reinvestment Act Coalition
and Bank One as an example of this type of partnership. The organizations teamed up to increase
lending, service, and investments in lower-income communities in the Chicago region. They are
also piloting a program to promote deposit services to unbanked customers. This pilot, the
“Allernative Banking Program,” ollers a sale, convenient, and incxpensive altemaltive to check-
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cashing services and conducts linancial literacy workshops 1o demonsirate the cost savings of
using alternatives o check cashers.

The incentive lo relorm the (inancial services environment characterized by high-cost and
inefficient financial services providers is compelling for policy experts interested in helping to
promote the building of wealth among lower-income and minority households. The extraordinary
sums ol money involved in excessive [inge and subprime lending clearly demonstrate the lact
that there is substantial polential [or lower- and moderate-income houscholds o build their
financial assets. Further, recent research by Hogarth and O’Donnell in the Journal of Consumer
Policy shows that when low- to moderate-income households are brought into institutions with a
transaction account, there is a high probability of moving them “in and up” into other product
lines.

Improving Financial Education and Outreach

Even if there is improved enforcement of laws, it is very important to educate consumers about
the types of institutions, products, and services they should use, and ones they should avoid.
Many lower-income houscholds have limited linancial savvy and do not know the most basic
aspects of household budgeting. Well-conceived, -designed, and -delivered consumer education
programs can be instrumental in helping households more effectively mange their finances.

In addition, consumers need to know how to identify potentially fraudulent or otherwise
questionable lenders. They need to know, for example, that when they see ads that read: “No
credit, no job, no problem,” they should respond with “No thanks!” Financially vulnerable
households need help understanding that substantial wealth can be built from relatively small
amounts of money. They need support to best understand how to properly and effectively
cvalualte the financial services oplions available to them and how (o sclect the options thal best
meet their needs.

Having said that, caution nceds Lo be exercised with respect o our expectations on the ability of
financial education to aid borrowers facing predatory lenders. Households with limited education
are little match for sophisticated criminals intent on defrauding a household of their wealth. Loan
documents arc challenging and complex even lor borrowers with masters degrees in business.

Mortgage loan contracts can involve 30 or more separate documents written in the legal prose
and not inlended to be understood by a lay person. Expecting a poorly educaled borrower lo
defend himself or herself in this type of situation is unrealistic. For borrower education to be
most effective, it will need to include education prior to selecting a lender as well as third party
review al the time of closing.

Conclusion

Improving the financial services environment for lower-income and minority households is
imperative (o cnabling them to [ully benelit [tom the wealth-building opportunitics available o
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most Americans. With regard specilically o minority houscholds, it is usclul 1o keep in mind
that discrimination has plaved a signilicant role in crealing many of the distressed markelts
heavily populated by fringe, excessive subprime, and predatory lenders—and that for many years
government policies directly supported and even enlorced many ol the most discriminatory
actions. As a result of that history, government has an important role to play in helping eliminate
the legacies of those discriminatory actions. Principal among them are the inefficient markets in
distressed communilics. Improving the markets can be accomplished by supporting (inancial
institutions o reposition themselves 1o be more elfective in meceting the [inancial services needs
of residents of underserved communities.

Rather than acting solely as a policeman—enforcing laws and penalizing institutions that fail to
perform— government should work with financial institutions to provide them with the flexibility
1o test programs or with the [unding to pilot innovative [inancial services approaches that are oo
expensive for privale [inancial institutions 1o pursuc on their own.

The federal government is constantly engaged in the credit markets to ensure the etficient
functioning of those markets as they pertain to middle- and upper-income households. In fact,
even today, most households benefit from a substantial infrastructure of government agencies
that work (o perlect the operation ol market mechanisms 1o ensure the most eflicient delivery ol
financial services possible. But because most of the financial institutions supported or regulated
by this infrastructure do not directly serve unbanked households, this elaborate infrastructure
does litlle 1o promote the linancial well-being of the residents of distressed communilics.

Greater information and enforcement of relevant laws, combined with increased financial
sophistication on the part of consumers, could go along way toward climinating in the ncar term
some of the most egregious and abusive financial services practices in struggling, lower-income
and minority communities. By combining the private market’s innovation with publicly
supported initiatives o understand and address market failure, the [ull range of [inancial services
that serve the majority of Americans can be made accessible in all communities.
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Strengthening Financial Services

Five Key Elements in Bridging the Banking Gap1

In a paper reeently presented at a Federal Reserve System conlerence on Changing Financial
Muarkets and Community Development, John P. Caskey outlined a five-point strategy to bring
into the financial mainstream the “unbanked” who, without any type of deposit account, are
typically customers of cheek-cashing outlels (CCOs). He suggests that specially bundled
financial programs would help this population build savings and improve credit-risk profiles,
qualifying them for lower-cost services and eliminating a common source of stress.

1. Open specialized bank branch “outlets” that provide CCO services.

Banks could provide a range of linancial scrvices lo unbanked communities by crealing bank
“outlets” for check cashing. By locating in places convenient to large numbers of low- and
moderate-income households that tend to use CCOs, these outlets could initiate banking
relationships and build trust among the unbanked. Additional products and services that could be
offered include money orders, stamps and envelopes, inlernational and domestic cash wire
transfers, phone cards, bus tokens and transit passes, and payment of utility and phone bills. By
charging lower fees for check-cashing services than CCOs and offering discounted rates for
frequent customers, bank outlets could encourage repeat business, enabling many to “graduate”
(o banks. The outlets could also work with customers o build savings and address credit
problems.

2. Offer “starter” bunk accounts with low minimum-balance requirements that cannot be
overdrawn, and include access to low-cost money orders for making long-distance payments.

To encourage the unbanked (0 become traditional bank customers, their accounts could be
tailored to their unique situations. Low-cosl, low—minimum balance checking and savings
accounts could be offered with nontraditional features, such as discounted money orders,
stamped envelopes, convenient processing of utility bills, and electronic deposit of wages and
government translers. By blocking the account [rom being overdrawn, CCO cuslomers can avoid
the high costs of bouncing checks that might have dissuaded them from having traditional
accounts. ATM and debit-card access could also be given, along with the service of making
long-distance payments.

3. Create accounts specifically designed 1o build savings.

“Savings-building” accounts that allow individuals to pledge to save a fixed amount in small
increments over a specified time period, usually a year, could also assist the unbanked.
Conlributions would coincide with receipt of regular income such as a paycheck and, il possible,
would be automatically debited. Caskey suggests separating these accounts from a regular
checking or savings account to keep a psychological distinction between the two. He also

! Material in this section © John . Caskey. Used with permission.
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suggesls imposing a penalty lor carly closure of the account and [or [ailure 1o make specilied
deposits al regular inlervals.

4. Offer deposit-secured emergency loans o individuals whose credit histories make them
ineligible for traditional mainstream credit.

Wilth credit-scoring and other cost-saving technologies, bank outlets could (ind it more leasible
10 make unsccured non-revolving loans of Iess than $1,000 o customers with good credit
records. This would allow them to compete with payday lenders and pawnbrokers to offer
smaller loans often not practical at larger banks because of high risk factors and administrative
costs. For customers with impaired credit histories, outlets could offer deposit-secured credit
cards, or loans made against the balance of a savings-building account. In addition, outlets could
pariner with community-based organizations (CBQOs) (o cstablish philanthropic deposil accounts
to provide collateral [or loans to lower-income houscholds without financial savings.

5. Seek community-based pariners and offer financial literacy programs.

Banks can benefit in many ways by forming partnerships with carefully chosen nonprofit CBOs.
A well-connected CBO can help overcome distrust between community residents and banks.
Also, CBOs benefit from increased financial services in the neighborhood, and can initiate and
promote financial literacy initiatives.

Caskey also offered two case studies of these strategies:
“Cash & Save” Outlets of Union Bank of California

Union Bank of California began opening “Cash & Save” outlets in 1993 in Los Angeles and San
Dicgo offering check-cashing and banking scrvices. By 2000, there were 12 stores, the most
successful of which were stand-alone outlets in large discount stores that catered to middle- and
lower-middle-income shoppers. “Check-cashing™ is prominently advertised and the hours of
operation include evenings and weckends. In addition to traditional banking scrvices, the Cash &
Save outlets offer a full range of commercial check-cashing services. A first-time check-cashing
customer pays a $3 fee to become a Cash & Save “member” with a digital photo, signature, and
cmployment information on lile.

To encourage repeat business, discounts are offered, including a $10 annual “Money Order Plan™
that allows six “[rec” moncy orders a month and a discounted 1 percent check-cashing lee [or the
year. Other services include cashing of government checks and paychecks for nondepositors,
originating domestic and international wire transfers, handling the payment of utility bills, selling
prepaid phone cards, laxing and photocopying, and in some locations sclling bus tokens and
passcs. Basic checking accounts have low minimum-balance requircments. Among
nontraditional accounts is a deposit account similar to an Electronic Transfer Account that
receives electronic deposits of government benefits payments with a passbook interest rate.
Maintenance fees are waived, but all cash withdrawals carry a 1 percent fee. Cash & Save also
offers two savings plans: The “Nest Egg” account requires a commitment to deposit at least $25
a month [or one year alter a $10 initial deposit, and the “Combo” account combines the Nest Egg
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account with the Money Order Plan. Cash & Save oullels formed partnerships with CBOs o
offer personal [inancial management seminars. The CBOs host the seminars and the banks
publicize them. Union Bank reports that about 40 percent of its regular check-cashing customers
use al least one (raditional bank product within a [ew years.

“Over-the-Rhine” branch of Cincinnati Central Credit Union

The Cineinnati Central Credit Union (CCCU), realizing the lack of depository (inancial
institutions in the Over-the-Rhine neighborhood, formed a partnership with a local nonprofit
organization based there called SmartMoney Community Services. SmartMoney raised the
capital to acquire and equip a storefront credit union branch and then provided subsidized office
space. The partnership is mutually beneficial: SmartMoney provides one-on-one financial
counscling sessions and helps build trust between the community and the CCCU, and the credit
union provides the communily with convenicnt, prolessional depository and credit services.
Services include low-cost, low—minimum balance checking and savings accounts, and a small-
scale individual development account program.

The branch also sells low-cost money orders, postage stamps, envelopes, and bus passes. To
provide small loans (o residents with impaired credit histories, the “Smart Loan” program was
designed. SmartMoney collected donations from churches and individuals to use as collateral for
Smart Loans, with the maximum loan amount being $3,000. SmartMoney requires that recipients
enroll in its Smart Change budgel counseling course 1o repair credit records and build savings.
CCCU reports that the branch, which is largely self-supporting, has successfully met residents’
needs for convenient financial services and support.

Case Study on Neighborhood Trust Federal Credit Union

Neighborhood Trust Federal Credit Union (NTFCU) in New York City is one of the fastest-
growing community development credit unions in the United States. Opened in 1997, it has
accumulated $5 million in asscts, about double the amount in deposits in most ncighborhood
credit unions, according to the New York Times. Based in an abandoned Chemical Bank branch
in the Port Authority Terminal on Fort Washington Avenue and 178" Street, the nonprofit credit
union provides services 1o low-income residents ol the Washington Heights and West Harlem
communities, where check-cashing outlels and pawnshops arc on nearly every corner and
predatory lenders proliferate. An estimated 70 percent of NTFCU customers have never had a
bank account.

Background/Structure

The idea of creating a nonprofit organization to provide financial and educational services for
community development was conceived in 1994 by New York City school teachers Mark Levine
and Luis De Los Santos. Recognizing the disparities of service in the Washington Heights
community, Levine, a graduate of the Kennedy School at Harvard, conducted a population
survey that revealed a desperate need [or allordable linancial services. He enlisted [riends to help
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him conduct rescarch o determine how Lo creale a community-owned and -run community credit
union,

Three years later, the NTFCU was born. A daughter organization ol the nonprolit Credit Where
Credit is Due organization—which provides outreach, education, and training on financial
management, banking services, and homeownership—NTFCU now has a staff of 12 and 3,000
members, cach of whom is a sharcholder.

Population Served

The two communities served by NTFCU have a total population of about 500,000 with a median
household annual income of $10,000 to $12,000. In Washington Heights, 80 percent of the
population is Dominican and in West Harlem it is 55 percent Alrican American and Latino. A
large proportion ol the local businesses are home-based child care, beauty salons, grocery stores
and convenience stores, and eateries. Most of the credit union’s customers have never used
mainstream financial institutions. Instead, they were typically served by pawnshops, check
cashery, and predatory lenders.

Services Provided
NTFCU provides a number of [inancial services, including:

*  Personal and business banking: Customers can open a no—minimum balance checking
account with $100 and have no limit on the number of checks that can be written for a
monthly service [ee ol $5. Savings accounts require $50 minimums. The credit union also
offers ATM cards.

+ Lending services in the form of personal loans, securitized credit, and mortgage lending:
Personal loans ($300 1o $10,000) arc oflered lor personal necds or 1o start or build micro-
businesses. Interest rates are higher on personal Toans than [or business development.
Repayment periods vary by loan and borrower profiles, but generally do not exceed four
years. At the time of this writing, the loan portfolio consisted of 700 loans totaling $1.9
million, with a repayment rate of 97 percent. Default rates of 3 percent are consistent with
commercial banks serving higher-income populations. Securitized and partially securitized
credit cards are also offered. These are basically prepaid credit cards. Morlgage lending is
primarily [or cooperative housing purchases, normally not exceeding $150,000. Although the
majority of owner-occupied housing stock in upper Manhattan is cooperative housing, these
mortgages are often viewed as risky loans for commercial banks because they are considered
nontraditional.

* Education through financial literacy programs. The Credit Where Credit Is Due (CWCID)

organization, the Neighborhood Trust’s mother organization, conducts [our dillerent
cducational and oulrcach programs.
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1. The Personal Financial Literacy Program locuses on developing basic accounting skills
1o open and usc bank accounts, wrile checks, draft monthly budgelts, save for college, and
understand concepts of stock market investment. Graduates of this program can use the
pro bono services ol the invesimenlt company, First Investor.

2. The Enterprise Training Program series coaches entrepreneurs on business concepts,
how 1o prepare business plans and budgets, access capital, handle accounting and book-
keeping, and betler understand the basics of business law and employee management.
After completion of the eight-class series, entrepreneurs are entitled to one hour of free
consultation with the CWCID education program manager, as well as free consultations
with the law firm of Chadbourn and Parke.

3. The Youth Education Program or School Banking \caches local [ourth and (ilth graders (o
usc banking services and to save [or their [utures. Parlicipants open bank accounts and
can make deposits with as little as one cent. Withdrawals require parental consent. The
program operates in local schools and includes lessons in basic math as applied to
banking. More than $23,000 has been saved by the 750 participants.

4. The Home Ownership Training Program \caches communily members how 1o oblain a
home mortgage loan, assess one’s financial capacity to repay it, calculate the terms of an
affordable mortgage, and assess the value of a house. Because the majority of housing in
the arca is cooperative housing, the program also olfers specilic information about what
cooperatives are and about cooperative lending.

Strategies for Success

The credit union’s success is attribuled (o its ability to [ine-tune ils services o community needs,
and its commitment to local economic development. The survey conducted in the beginning of
CWCID’s project helped identify these needs. The organization is also in a constant mode of
scll-cvaluation and regularly asks clients o [ill out evaluation queslionnaires. Another strength is
Neighborhood Trust’s sound business practices and modeling of commercial banking operations,
combined with a balance between its commercial approach and nonprofit developmental agenda.
Finally, successlul [und raising to cover a varicly of support aclivities has also added 1o the
ultimate suceess of Neighborhood Trust.

Individual Development Accounts

Individual development accounts (IDAs) are matched savings accounts designed to help low-
wealth familics or individuals build asscts. Participants can use the moncey saved through these
accounts to buy a house, develop a business, or increase job skills through education and
fraining.

Similar to other defined contribution plans, such as 401(k)s, IDAs offer a monetary incentive for
participation [or every dollar saved. Individuals make regular savings deposits in their IDAs that
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arc then matched by funds [tom the sponsoring bank, [oundation, other charitable organization,

or local govermment.

IDA programs olten include personal (inance liter:

counseling and training on such issues as

homeownership, household budgeting, record keeping, and long-term economic planning.

Although the main goal ol the program is to incrcase wealth, the accounts also provide
opportunilics for banks Lo atiract new customers by inercasing the comlort level of parlicipants

with financial institutions.

Several foundations, community organizations, elected representatives, and government officials
have provided crucial support [or IDA programs. Both the Corporation for Enterprise
Development and the Center [or Social Development at the Universily ol Washington at St
Louis have played central roles in the implementation of a national IDA pilot demonstration,
research on the effectiveness of IDAs, proliferation of federal and state IDA legislation, and the
development and dissemination of program development materials. As a result, a proposed
national IDA tax credit, called the Savings for Working Families Act, is expected to come before

Congress for a vote this yvear.

The national demonstration has achieved the goal ol proving that low-income and low-wealth
individuals can save when given the proper incentives and educational tools. Over a three-year

period, the 2,000-plus demonstration participants deposited more than $1.3 million. The success
of the national demonstration has generated tremendous interest in and support for IDA
programs at the federal, state, and local levels. In considering further initiatives, however, it is
important o keep in mind that these carly IDA initialives have been relalively costly 1o set up.
Services such as outreach and consumer education can be costly.

Community Development Financial Institutions

Definition, Structure,
and Population Served

Mission

Strengths

Community Development Financial Institutions (CDFIs)

CDFIs are private-sector [inancial intermedianies
with commumnity development as their primary
wmission. They are bridge institutions that link
unconventional borrowers and conventional
linancial institutions.

There are 6 basic types of CDFTs:

1) community development credit unions, 2)
community development banks, 3) community
development loan funds, 4) microenterprise
funds, 3) community development corporation-
bascd lenders and investors, and 6) connunity
development venture funds.

CDIs target their efforts to distinct geographic

CDFIs bring privale-sector capital 1o
bear on problems that have historically
required public sector solutions. They
all have community development as
their primary mission and carry out that
mission by:

1) financing businesses and community
facililics, job creation and
development, and affordable housing in
low- and moderate-income
communities; 2) providing technical
assistance to assist “unbankablc”
customers; 3) demonstrating that poor
urban and rural arcas can he profitable
markets; 4) helping banks target their

The strength of CDFIs is
their flexibility (o adapt
lending guidelines to the
needs of barrowers; to
accept unconventional
collateral for loans; and
to provide education,
training, aud assistance
to potential horrowers.

CDI'ls attract private
investinent, they don't
substitute for it. They
rely on capital-led
stralegics (o address
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arcas that arc cconomically distressed andior to
distinet demographic populations that arc
underserved. Some CDFIs, for example, target
their eflorts o a particular urban, rural, or
reservation community. Others lend to particular
groups of people (minorities, women, low-
income (amilies) or ofler specific types of credit
products not readily available in the conventional

community reinvestment funding; and
5) bringing nmovative and trailblazing
products and services to disinvested
arcas.

CDFIs make possible loans and
investments in community
development that conventional

cconomic and social
probleins, and seck to
cstablish capital
relationships within their
markets that seed
sustainability.

market.

unbankable.

CDFI Fund

linancial institutions would consider

The CDI1 1'und was
cstablished by the T.S.
government to facilitate the
creation of and capitalize a
national network of
[inancial institutions that is
dedicated to conununity
development and is
committed o serving and
improving low-income and
low-wealth communities.
CDFI Fund supports these
organizations with an aim
to make the most effective
use of limited federal
resources. It uses relatively
small amounts of federal
money to leverage
significant amounts of
private and nonfederal
dollars, promotcs private
entreprencurship, and
cncourages self-help and
sell-sulliciency.

‘T'he 1und bolsters economnic development
by investing in and assisting CDITs. By
investing in institutions, not just projects,
the Fund helps CDFIs better respond to
their markets by increasing their ability o
manage sk, enhance capacily, and be
flexible in their financing. The CDIT Tund
provides the following types of assistance:
equity investments, credit union shares,
loans, grants, and technical assistance
(directly, through grants, or by contract
with organizations with expertise in
community development finance). 'I'he
l'und supports the following uses of
financial assistance: commercial facilities
that promote revitalization, community
stability, or job creation or retention;
businesses that provide jobs for, that arc
owned by, or that cnhance availability of
products and services 1o low-income
people; community lacililies; basic
financial services; housing [or low-income
people; other businesses and act
deemed appropriate by the Fund; and
technical assistance [or capacity building,
traiming, and development ol programs,
investments, or loans.

‘The CDIL1 L'und is innovative, investment-
oricnted, and businesslike in approaching its
funding. Recognizing that there are diverse
organizational levels, the Fund has
cstablished dilferent windows [or
participants. In additon to the “Core CDFL
Program,” the Fund has implemented an
“Intermediary Program” through which
organizations in need of assistance can
participate through CDI'l intermediaries,
and a “l'echnical Assistance Program” that
offers linancial support o CDFIs working
to build their organizational capacity.
Current Initiatives: Core Program—
provides financial and technical assistance
1o CDFIs; Intermediary Program—provides
financial assistance to CDFI intermediaries
(CDITs that financc other CDI'ls); Bank
Enterprise Award Program—rprovides
financial assistance 10 CDFI and non-CDFI
depository instilutions; Certificalion—non-
monetary classification recognizing that
CDFIs meet Fund eligibility requirements;
Microenterprise Awards—non-monetary
award program recognizing excellence in
microenterprise development; 1'echnical
Assistance Component will provide
financial assistance to training and technical
assistance providers that work with CDFIs;
Secondary Market Initiative —financial
support to enhance CDIT liquidity.

Case Study of a CDFI: First Bank of the Americas

First Bank of the Americas (FBA) in Chicago is an FDIC-insured bank designated by the U.S.
Treasury as a community development financial institution. Since its founding in 1997, FBA has
served the predominately Mexican-American communitics of Pilsen, Back ol the Yards, and
Little Village. In a speech in early 2000 to the Chicago Board of Alderman, First Bank of the
Americas President and CEO David Voss described the bank’s mission of providing reasonably
priced [inancial services to the surrounding community where high-cost finge bankers do brisk
business in “lifcline banking transactions” of check cashing, bill payment, and money transfer.
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During a [ive-month period between Seplember 1999 and February 2000, FBA relinanced more
than 150 high-rate mortgages, home equily loans, and consumer loans al markel inlerest rales.
Voss estimated that FBA’s refinancing will save community members more than $4 million over
the next five years.

To overcome neighborhood residents’ distrust of traditional financial institutions, FBA, with
some oulside [unding, has launched a community outreach and education campaign. It conducts
monthly lnancial litcracy seminars and provides information on local Hispanic TV and radio
stations. FBA also has established “school banks™ at two schools, Maria Saucedo Scholastic
Academy and Cristo Rey High School. The banks, staffed and managed by students, offer
savings accounts to students and school staff, serving a dual function of teaching children
personal financial management and introducing them to the workings of a bank.

Microfinance for Enterprise Initiatives of Low- and Moderate-Income and Other
Disadvantaged Communities

Microfinance is the extension ol small loans 1o small enterprencurs and houscholds that are o
poor Lo qualily lor traditional bank loans or lack assels [or collateral. These loans are Lypically
used for income generation, enterprise development, and, in some instances, for community
needs such as health and education. Typically microfinance, also called microcredit, loans have a
short repayment period and have terms and conditions suited to the local conditions of the
community.

The concept of microfinance is not new. Informal systems of credit have existed in societies for
centuries, long before modern, commercial banking came into the picture. Many of the current
microlinance practices, made popular in developing countries, derive [fom communily-based
mutual credit transactions based on trust and peer-based non-collateral borrowing and
repayment.

Microcredit in the United States

Microcredit can be an effective program to help empower financially disenfranchised
populations, enabling those without access to lending institutions to start small businesses at
bank interest rates. In the last [ive years a surge ol interest has spread across the Uniled Stales 1o
broaden access to credit to lower-income Americans.

In the United Stales, microlending is centered in communily-based banks, credit unions,
community loan funds, and other local CDFIs. These institutions provide loans to businesses or
households that have one or more of the following characteristics: (1) operate in low- and
moderate-income and other disadvantaged communilics, (2) arc a slarl-up business or have
annual revenues below a specific benchmark, (3) have owners who personally create their
product or deliver the service, (4) have fewer than 25 employees, and (5) have a local customer
basc. The principal amounts of microceredit loans may be as litde as $300 or as much as $25,000.
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Interest rales are comparable o commercial lending rates and loan repayment rates oftlen exceed
thosc in the commercial sector.

Effective Strategies

According to the OCC study ol microcredit practices in the Uniled States, microlending
institutions have several common strategics in small business [inance. They 1) commil resources,
including expert staff, and actively solicit small business customers; 2) learn about small
business needs and offer tailored products and services; 3) provide small business customers
with easy access; 4) establish streamlined processing for timely credit decisions; 5) offer special
handling for flexible loan underwriting; 6) consider partnerships to provide options for small
business [inance, such as guarantces and credil enhancements, lechnical assistance, and gap
[inancing; and 7) cstablish systems Lo track loan performance and profit.

Microfinance Challenges

Microlending institutions in the United States, such as CDFIs and mainsircam banks, [acc a
number of challenges and barriers in providing credit to small businesses in traditionally
underserved markets. These include incompatibility of traditional credit evaluation techniques
adopled in the banking scctor with a need [or human subjeclive review in the decision-making
process. It also requires working effectively with government and community-based partners to
provide credit enhancements, technical assistance, and other resources. In addition, microcredit
providers arc ollen working with a community with information delicits. Many would-be
entrepreneurs and small-business owners are unaware of the financial and technical support
available to them, and they often have social and language barriers as well. Participation in
government programs and with other community devclopment organizations also requires extra
time: While banks can make decisions on microcredit loans within three days, loans that involve
guarantees from the U.S. Small Business Administration or funds from government agencies
olten may take much longer.

Rutgers University Research on Organizations as Leaders in Expanding Homeownership

With support from the Fannie Mae Foundation, a team of researchers led by David Listokin and
Elvin K. Wyly ol Rulgers Universily conducted casc studies ol organizations recognized by their
peers as leaders in expanding homeownership opportunities for historically underserved
households and communities. The case studies describe the efforts of small and large lenders,
nonprolit communily-based organizations, and lending consortia. The rescarchers document
stralegics used by these organizations in the arcas of institutional management, attracting and
qualifying mortgage applicants, and retaining new homeowners.

The case studies reveal a diverse array of strategies designed to address market imperfections

related to information, discrimination, and limited household financial resources. These
stralegics expand homeownership opportunitics, and indicate that a broad spectrum of actors in
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the housing [inance system view historically underserved houscholds and communilics as viable
markels, not regulatory burdens.

Challenges remain, however, in ellorls (o use housing [inance (o promote communily
development and household wealth accumulation. These challenges reflect inherent tensions
between the industry trend toward standardized, efficient business practices and the customized,
olten expensive programs needed (o address multiple obstacles o homecownership and
community development laced by underserved houscholds and communitics. They also reflect a
historically unequal distribution of risks and rewards associated with homeownership in
America.
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Introduction

Predatory lending has become one of the most critical policy issues facing the financial services
industry, particularly mortgage lending. Nearly every federal financial services regulatory
agency has publicly denounced predatory lending and called for more effective regulation to
address it. Legislation has been proposed in Congress and several states to combat predatory
lending, and trade associations and individual [inancial institutions have declared their concerns.
Also, the Federal Reserve Board has proposed a rule to require lenders to report annual
percentage rates for all loans, a measure that could help identify predatory lenders.

Despite broad consensus to take action, cftforts to end predatory lending have been modest at
best. One reason for the slow response is the lack of consensus on what constitutes illegal
predatory lending. While there is signilicanl agreement on the key loan terms and lender
behavior that generally constitute predatory lending, there is little political consensus at the
national level within the housing finance community about how best to address the various areas
ol concern. Withoul national consensus on how most cllectively to address key predatory
lending praclices, signilicant progress in this arena is not likely in the near term.

Predatory loans are characlerized by excessively high interest rales or [ees, and abusive or
unnecessary provisions that do not benefit the borrower, including balloon payments or single-
premium credit life insurance, large prepayment penalties, and underwriting that ignores a
borrower’s repayment ability. Yet, although high interest rales or [ces are common
characteristics of predatory loans, high-cost loans are nol necessarily predatory. And depending
on the unique characteristics of an individual loan and specific borrower, loan provisions that
may be predatory in one instance, such as a prepayment penalty, may be reasonable and
legitimate under others. For this reason, regulatory agencies and other institutions are cautious
about instituting broad-based and sweeping regulations that could undermine legitimate sources
ol linancing lor credit-impaired houscholds.

Further complicating efforts to stop predatory lending is the fact that there is little, if any,
publicly available data regarding loan terms, such as interest rates, origination points, processing
or closing fees, and special provisions such as balloon payments, credit life insurance, and

" & liannie Mae l'oundation 2001. All Rights Reserved.
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prepayment restrictions. Without informaltion on loan terms by borrower and neighborhood
racce/cthnicity and income, there is no way W eflcelively monitor or identil'y questionable lending
patterns for further examination. Needless to say, a problem that cannot be identified and
examined cannol be eliminated.

As mentioned in the accompanying article (see “Financial Services in Distressed Communities:
Framing the Issuc™), predatory lending generally docs not oceur in a vacuum. Rather, it breeds in
an cnvironment characlerized by little competition (or traditional [inancial services. Specilically,
a community flush with “fringe lenders”—check cashing outlets, pawnshops, rent-to-own stores,
title lenders, and similar operations—as well as excessive subprime lending, is the environment
in which predatory lending activities often flourish.

This article provides a working definition ol predatory lending and highlights some ol the most
common characteristics of predatory loans. 1t distinguishes predatory lending from subprime
lending, and highlights the legitimate role that subprime lending plays for households with
demonstrated credit problems. The article further points out, however, that despite a clear
technical distinction between legitimate subprime lending and predatory lending, there exists a
huge gray area between the two, in the form of excessive subprime lending. The article
concludes with a scries ol recommendations and considerations [or [urther action to limit both
predatory and excessive subprime lending.

Defining the Problem

A clear delinition of predatory lending is dillicult duc o the complexity of determining the
appropriate level of fees for a given level of risk. Generally speaking, three features—alone or in
combination—define predatory lending practices. Those features include targeted marketing to
houscholds on the basis of their race, ethnicity, age or gender or other personal characteristics
unrelated to creditworthiness; unreasonable and unjustifiable loan terms; and outright fraudulent
behavior that maximizes the destructive financial impact on consumers of inappropriate
markeling stralcgies and loan provisions. Although a loan involving any onc ol these lactics
might legally be considered predatory, most predatory lenders use some combination of all three
to extract the greatest profit and, as a consequence, cause the greatest financial harm to the
borrower.

Fraudulent Target Markeling

Predatory lenders use sophisticated technology and numerous sources of publicly available data
to identily potential customers. They market their products to customers they identily as
[inancially unsophisticaled or vulnerable, and therelore most likely 1o accept highly unlavorable
loan terms. In particular, predatory lenders look for people with limited education who are not
adept in financial matters and lack the financial sophistication to scrutinize loans. Such lenders
often prey on households that have limited incomes but significant equity in their homes. The
elderly are a primary target for predatory lenders.
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Marketing techniques include placing “cold calls™ to polential borrowers, direct mailings,
telephone and door-1o-door solicitation, and television commercials. As with many other loan
features, these practices by themselves are not predatory. Target marketing is used extensively
by all types ol mainstream businesses 1o identily polential customers and customize products o
meet their particular needs. Predatory lenders use target marketing not to meet the needs of their
customers, but rather to identify households most vulnerable to the lenders’ aggressive or
[raudulent behavior.

Predatory lenders’ advertisements claim that easy and affordable home equity loans are a quick
way for consumers to pay down credit card debt, take a desired vacation, or pay oftf other
expenses, and still have lower monthly mortgage payments. Predatory lending also often
involves fraudulent home improvement scams targeted to elderly homeowners because they are
more likely than younger people Lo live in older homes that need repair, arc less likely o
undertake the repairs themselves, and may not have the cash (o pay [or someonce clse o perform
them. Because these homeowners have built up substantial equity in their homes, they are
particularly at rigk of losing a major share, if not all, of their equity. Predatory lenders also make
loans to homeowners who are mentally incapacitated and do not understand the nature of the
mortgage transaction or papers to be signed.

Abusive Loan Terms

The second characteristic of a predatory loan is the set of abusive terms it contains. Predatory
loan terms are structured to extract the greatest possible return to the lender. For equity stripping
purposcs, they are also routinely designed (o preclude a borrower’s abilily 1o repay the loan. The
loan itself may be unnecessarily large, even in excess of a 100 percent loan-to-value ratio. As
long as the amount of the loan exceeds the fair market value of the home, it is difficult for the
owner o refinance the mortgage or (o scll the house o pay off the loan. Negalive amortization
loans are structured so that interest is not amortized over the life of the loan and the monthly
payment is insufticient to pay off the accrued interest. The principal balance therefore increases
cach month and, al the end ol the loan term, the borrower may owe more than the originally
borrowed amount.

Aside [tom the loan itsell — typically ollered at very high interest rates—loan terms olten include
inllated and padded costs, such as excessive closing or appraisal charges, high origination and
other administrative fees, and exorbitant prepayment penalties that trap lower-income borrowers
into the subprime markel. While prepayment lees are rarely charged in the prime market—some
2 percent of mortgages carry them—they are included in 80 percent of subprime mortgages,
according to the Detroit Alliance for Fair Banking. And, unlike in the prime market, where
prepayment [ecs are a tradeoll [or lower interest rates, subprime mortgage holders rarcly, il ever,
getanything for the added fees, which can cosl as much as a 6 percent penally [or carly payofl.
Consumers are locked into the subprime market even if they demonstrate improving
creditworthiness, and are doubly hurt because they are not free to take advantage of lower
interest rates as can prime market customers.
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There may also be inscriion of pre-dispule, mandatory, binding arbitration clauses in contractual
documents. Such clauscs are nol necessarily ol fensive by themselves. When combined with other
predatory loan provisions, however, they can greatly inhibit a borrower from receiving relief
[rom highly unlavorable and unreasonable loan lerms and conditions. Other typical predatory
loan features include balloon payments that effectively force borrowers to refinance their loans at
even higher rates later. Predatory loan terms also commonly feature single-premium credit life
insurance that the lender requires as an up-{ront, lump-sum payment that the borrower must
[inance. Thus the borrower ends up paying additional interest—on top of the cost of overpriced
and often unnecessary insurance. Maintenance provisions may increase the interest rate of a loan
as a result of a 30- or 60-day late payment.

Fraudulent Lender Behavior

Fraudulent behavior is the third identifving characteristic of a predatory loan. It refers to illegal
management by the lender of the loan transaction to extract the maximum value for the lender.
Fraudulent behavior might include: 1) failing to explain the terms of the loan or providing
obscure information, 2) using high-pressure tactics to force a prospective borrower to continue
through the loan application process in cases in which the customer would preler o discontinue
the process, 3) omitting explanations of credit life insurance or balloon payments, and 4)
discouraging borrowers from exploring lower-cost options.

One common tactic is to offer a short-term loan and quote a seemingly reasonable rate, without
explaining that the “reasonable” rate becomes astronomical when translated into the annual
percentage rate. “Flipping,” or repealed relinancing, is another powerlul ool of a predatory
lender. The lender might offer to refinance a loan on the justification that the borrower can
obtain a lower interest rate. But upon signing the new loan documents, the borrower finds out
cither that the interest rate is not lower or higher processing fees more than overwhelm any offset
in interest rates. Or, a balloon payment provision in the original loan might make refinancing
unavoidable.

Initiating loans without considering the borrower’s ability to repay or structuring loans with
payments that a borrower cannot afford can effectively strip the equity from a homeowner. And
cncouraging borrowers lo consolidate consumer debls inlo 4 home equity loan with a higher
interest rate than the underlying consumer credit debl— thereby also increasing the sive of the
loan—is a standard predatory lending practice. Further, predatory lenders may refuse to provide
modest home equity loans and, instcad, use high-pressure tactics lo persuade borrowers Lo [ully
refinance their homes—again, usually at interest rates that exceed the underlying mortgage.

Other [raudulent behavior includes adding cosigners whom the lender knows have no intention
ol contributing to the payments, [orging loan documents, and using abusive and high-pressure
collection practices, such as harassing phone calls, letters, and threats. The combination of
abusive loan terms and aggressive and fraudulent lender behavior that characterizes predatory
lending illustrates how a loan can financially destroy an individual even in instances in which the
loan’s interest rate may not be alarmingly high. Because of the many tools in the arsenal of a
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predatory lender, a request [or a relatively modest loan can be transfommed into a major [inancial
crisis for an unsuspecling borrower.

A real-lile example is uselul in understanding how predatory lenders operater ABC television’s
“Prime Time Live” in April 1997 featured the story of an elderly man in poor health who could
not read or write. The man initially sought a small loan to buy lood. Eventually the lender
converled his request into a $50,000 home-equity loan. The loan was [lipped just 17 days alter
signing, cven belore the [irst payment was duc. Subscquently, in less than [our years, the lender
flipped the loan 11 times, attaching a 10 percent finance fee each time. The lender foreclosed on
the house after the man could not make his loan payments. In this case, the man sued and his
loans were forgiven. This was a very unusual ending to a predatory lending story—muost victims
are unable to obtain successful or satisfactory legal redress.

Finally, it is worth noting that some practices of other real estate professionals, such as morigage
brokers and home improvement contractors, could reinforce and further promote predatory
lending. Home improvement contractors, for example, sometimes target inner-city
neighborhoods where houses are older and often in need of renovation, and where households
are cash-poor but have accumulated significant equity in their properties. In these instances,
conlractors may steer their customers o predatory lenders [or loans o pay lor the home
improvements. Brokers are an important part of the infrastructure of predatory lenders. Checking
property deeds and other public records and spending time in a community, brokers identify
homeowners who have substantial equily in their propertics and encourage those houscholds 1o
refinance with a predatory lender who, in tum, provides the broker with a substantial referral fee.
Elderly, black, widowed women are frequent targets.

Predatory Lending as Subset of Subprime Lending

Predatory lending is a subset of subprime lending. The difference between the two is important.
By detinition, subprime lending is the provision of loans to households that have demonstrated
an inability or unwillingness (o properly manage credit. By delinition, the subprime market is the
credit source of last resort for households with poor credit histories, insuflicient documentation
of requisite financial resources or other important loan application information, and other loan
application shortcomings that would limil a prospective borrower’s ability to sceure credil [fom
the prime markel.

Subprime loans carry higher interest rates than prime loans with the justilication that borrowers
with higher risk factors should pay more to offset their perceived greater risk to the financial
institution advancing the loan. Subprime loan rates are also higher, according to Ken Temkin of
the Urban Institute, because underwriting guidelines in the subprime markel arc not standardized
across the industry. The lack of standardization causes varation in interest rates offered by
different lenders and makes it difficult for borrowers to “shop” for the most favorable rates.

Despite this clear conceptual distinction between predatory lending and legitimate subprime

lending, the reality of subprime and predatory lending is much murkier. A loan does not have to
be loaded with an excessive number ol cgregious provisions [or it (o unlairly undermine the
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[inancial solvency ol a lamily. For example, steering minority houscholds 1o the subprime
markel on the bagis ol race/cthnicily, rather than because of a demonstraled inability Lo properly
manage credit, may be a violation of the Fair Housing Act and Equal Credit Opportunity Act—
although it is not necessarily an act ol “predalory lending.”

In fact, even one percentage point unjustifiably added to a mortgage can add substantially to a
houschold’s [inancial burden and greally undernmine its assct-building capabilities. Over the 30-
vear life of an $81,000 home mortgage, onc additional percentage point could add nearly
$21,000 to the cost for the home buyer— not including the additional higher processing fees
subprime loans typically carry. Note that the typical subprime loan is 300 to 400 basis points
higher than a comparable prime market loan.

Concentration in Low-Income and Minority Neighborhoods

Just as fringe-lending activity is increasing, the subprime market has experienced exponential
growth in lower-income minority communities. A recent study published by the U.S. Department
of Housing and Urban Development (HUD) based on 1998 Home Mortgage Disclosure Act
(HMDA) data uncovered striking racial disparities in the subprime market. The report [inds that
subprime loans are three times more likely in low-income neighborhoods than in high-income
areas, and five times more likely in black neighborhoods than in white neighborhoods. In
predominantly black communiltics, high-cost subprime lending accounted for 51 pereent of home
loans in 1998, compared with only 9 percent in predominantly white areas.

HUD [lurther notes that homeowners in high-income black neighborhoods are six times as likely
as homeowners in upper-income white neighborhoods, and twice as likely as homeowners in
low-income white neighborhoods, to have subprime loans. Thirty-nine percent of homeowners in
upper-income black neighborhoods had subpnime loans, compared with 6 pereent of
homeowners in upper-income white neighborhoods and 18 percent for homeowners living in
low-income white neighborhoods.

Does Risk Fully Explain the Size of the Subprime Market?

Asg noled above, the rationale lor disproportionaltely high levels of subprime lending o lower-
income and minority households is that those borrowers represent substantially greater risk than
borrowers in the prime mortgage market. Unlortunalely, there ig little available public data on
the credit quality of households that would allow for an examination of the reasonableness of the
growth of subprime lending to lower-income minority households. Data that are available,
however, do not support the recent explosive growth of this segment ol the mortgage markel.

First, several financial institutions in the past decade have confirmed that lower-income status is
not synonymous with higher credit risk. Stated otherwise, lower-income consumers who receive
mainstream credit perform roughly the same as middle- and upper-income households receiving
similar credit. As a result, the much greater level of subprime lending to lower-income
houscholds relative to higher-income houscholds is not immediately justilicd by available
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information on credit quality of these two groups. Sccond, although black houscholds have been
shown in studics (o have grealer credit problems than non-Hispanic while houscholds, the level
of subprime lending to black households and communities far exceeds the measured level of
credil problems experienced by those households.

According to a 1999 Freddie Mac study, black households have roughly twice the credit
problems ol non-Hispanic while houscholds. Yet HUD’s data show that blacks rely on subprime
relinance lending roughly four times as much [or their mortgage credit. Credit quality alone
therefore does not fully explain the extreme reliance of black households on the subprime
market. Further research by Freddie Mac reports that as much as 35 percent of borrowers in the
subprime market could qualify for prime market loans. Fannie Mae estimates that number closer
to 50 percent.

I these eslimales are aceurale, it represents potentially hundreds of millions of dollars wasted
each vear by the very households that can least afford it.

Credit History Versus Creditworthiness

Although creditworthiness is the measure by which financial institutions determine the type of
loan most appropriate for a particular borrower, there is substantial confusion between
creditworthiness and credit history. Creditworthiness or eredil risk is the measurement of the
borrower’s ability and willingness to repay a loan. Credit history is the financial transactions data
on which a borrower’s creditworthiness is determined. Stated otherwise, creditworthiness is the
interpretation of an individual’s credit history. An evaluation about creditworthiness ol a
borrower requires, among other things, judgments about the reliability and comparability of the
underlying financial transactions data. There are a number of reasons why an individual’s credit
history may not accurately rellect his or her actual creditworthiness.

Confusion about credit history and creditworthiness inappropriately reinforces the idea that
lower-income, and particularly minorily, communitics arc largely bad credit risk environmenls.
Several problems arise from interpreting creditworthiness from existing credit history data for
minority households and comparing the data with that for non-Hispanic white households. First,
low-income minoritics arc more likely to be [inancially unsophisticaled, and thus may not
allempt o correct poor credit histories belore applying for a loan. Two borrowers may have
similar credit behavior, but if one has taken steps to improve his or her credit records before
applying lor a loan, thal borrower will be deemed more creditworthy. In lact, many houscholds
may be completely unaware of the need to maintain a good credit history, and the role that
documentation plays in determining their access to credit.

A relaled issuc is coaching ol borrowers al the time of application [or loans. Proper counscling at
the time of loan application may enable a household to improve its credit score, but there may be
substantial differences in the ways in which households receive such coaching along racial and
ethnic lines. Third, comparing credit histories of households that have access to and use
mainstream financial institutions with individuals that rely primarily on fringe banking services
could resull in biasced assessments of creditworthiness across racial and ethnic groups.

Liannic Mac 'oundation



259

38 James H. Carr and | .opa Kolluri

Federal mortgage data, as well as the behavior of [ringe and predatory lenders, suggest that
minorily houscholds are more likely 1o have used linance companies and other ringe linancial
services whose terms and practices are more costly and harsh. In some cases, consumers may
even have used predatory lending institutions that intentionally structure loans lor delault. In
some instances, loan terms may be so oppressive and unreasonable that repayment is simply
unrealistic. Or, some households may have used fringe lenders who might aggressively report
even modest credit blemishes in an cllort to hold onto their customers by ensuring they remain
unallractive 10 mainstream lending institutions.

Finally, some households may default intentionally because they recognize, albeit alter the fact,
that the loan terms they have accepted are egregious and unfair if not outright fraudulent. In
these instances, financially vulnerable households are penalized with additional credit blemishes
for recognizing and acting to defend themselves [Tom unscrupulous or [taudulent lenders.

Unfortunately for underserved households, data that might provide more accurate assessments of
borrower creditworthiness are not readily available and therefore not generally used in
sophisticated models of credit risk. The result is continued disparate evaluations of credit risk for
lower-income, and particularly minority, households and consequently, lower homeownership
rates than might be possible.

Recommendations and Solutions

Predatory lending is an outlying consequence of the inetficient financial markets that exist in
many lower-income and minority communities. Predalory lending practices thrive in an
environment where competition for financial services is limited or lacking, and where excessive
marketing of subprime loans and fringe financial services are occurring. For this reason,
cflcetivel y limiling predatory lending requires the same three-pronged approach recommended 1o
reduce excessive fringe financial services in lower-income, minority, and distressed
communities: 1) enhanced enforcement of the relevant federal and state lending and consumer
protection laws, 2) increasced prime market lending, and 3) improved borrower education and
awareness of financial services options and opportunities (see “Financial Services in Distressed
Communities”).

Laws that specilically relate to predatory lending and whose grealer enlorcement must play a key
role in eliminating predatory lending include the Fair Housing and Equal Credit Opportunities
Aclts, the Real Estate Sctilement Procedures Act, and the Homeowner’s Equity Prolection Acl.
Some predatory lending practices also might violate various federal and state consumer
protection laws, such as the Truth in Lending Act. Together, these laws provide a formidable
regulatory inlrasiructure to make important strides in removing predatory lenders (rom the
nation’s most vulnerable and distressed communilics. Together, these laws cover practically
every conceivable predatory lending arrangement. (For a more detailed discussion of possible
legal strategies to fight predatory lending, see Engel and McCoy 2001.)

Yet, the strength of these federal laws can, nevertheless, be a weakness. Because so many
dillerent laws could pertain o various predatory lending practices, delermining which law or
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laws may have been violated in any particular case can be complicated, ime-consuming, and
costly. Simplilying [cderal law o largel predatory lending directly would greatly enhance the
ability of lower-income households and their advocates to combat unfair and illegal lending
behavior. Further, outlawing abusive practices would acl as 4 prevenlive measure and would
avoid the need for consumers to be harmed before there could be legal redress.

The North Carelina nonprolit Coalition for Responsible Lending, [or example, points out thal a
handflul of provisions account [or the overwhelming majority of the most abusive predatory
lending activities. The coalition recommends new legislation that focuses on seven loan terms
and practices including: 1) credit insurance; 2) excessive fees charged to borrowers; 3)
prepayment fees that do not benefit the borrower; 4) mortgage broker abuses including yield-
spread premiums; 5) steering of borrowers to subprime loans on the basis of race/ethnicity, age,
or gender; 6) mandatory arbitration clauses that restrict the rights of the borrower; and 7) loan
[ipping or repeated relinancings that do not benelit the borrower.

Many states have recently enacted or have begun to debate streamlining their state statutes to
focus directly on predatory lending. The state of North Carolina enacted a comprehensive
predatory lending law in July 1999. The North Carolina law defines two types of loans— “home
loans™ and “high-cost home loans.” For all home loans, the law prohibits lending abuscs such as
requiring credit life, disability, or unemployment insurance, and loan flipping. With regard to
high-cost home loans, it imposes expanded protections against excessive balloon payments, high
interest rates and lces, negalive amortization, and predatory home improvement contraclors. In
addition, loan counseling is required and a borrower’s ability to repay must be taken into
consideration.

Using the North Carolina model, the states of New Y ork, lllinois, South Carolina, Minnesota,
West Virginia, Utah, Maryland, and California are all considering predatory lending legislation.
Another example of local action 1s Washinglon, DC’s, new “Predalory Lending Protections and
Mortgage Foreclosure Improvements Act of 20007 that provides additional protections for
District residents who might find themselves at risk of losing their homes through foreclosure as
a result ol corrupt lending practices. Among other [catures, this law attacks predatory activity by
defining a subset of loans that might be predatory and providing homeowners with a quick
judicial review prior to a foreclosure sale. Philadelphia is another city that has recently enacted a
predatory lending law.

Perhaps the most comprehensive federal examination of predatory lending performed to date was
pursued jointly by the U.S. Department of the Treasury and HUD. Their report, “Curbing
Predatory Home Mortgage Lending,” included extensive discussion of predatory lending tactics
and a wide range of recommendations to limit fraudulent lending behavior (see the full report at
www.huduscr.org/publications/hsglin/curbing. himl). The study highlighted and discussed
practices ranging (rom loan [lipping, largeting minority and low-income borrowers, and lending
to borrowers based on the value of their home rather than the ability to repay a loan. Expanding
borrowers’ access to the prime market by awarding banks and thrifts Community Reinvestment
Act credit and amending many existing laws were among the recommended solutions.
Additionally, the study revealed that the Federal Housing Administration is developing tools to
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help borrowers who have been victimized by predatory lenders 1o avoid loreclosure, retain their
homes with a rcasonable level of debt, and, il nceessary, repair their credit.

The National Communily Reinvestment Coalilion has oullined a multipart strategy o address
predatory lending. Among its recommendations are for the Federal Reserve Board to use its
existing authority to prohibit unfair and deceptive mortgage lending practices, to step up its
oversight of subprime lenders, and to improve data disclosure w more ellcetively track subprime
and predatory lending.

Conclusion

The issuc ol predatory lending is, [or good reason, an issuc ol national concemn. Yel, while there
is strong consensus (o act, there is cnormous incrtia in taking delinitive action that might impact
lending of any type. Part of the failure to aggressively address predatory lending is based on a
legitimate concern that price controls and blanket prohibitions of individual loan features could
negatively impact market segments in unintended ways.

Morcover, as this article and the previous one on Financial Markets in Distressed Communities
highlights, predatory lending is merely the extreme end of a spectrum of abusive, unscrupulous,
and costly financial services practices that dominate lower-income and minority communities.
Placing caps on cerlain practices and climinating certain other behaviors would go a long way o
removing some of the most destructive wealth-stripping activities from the mortgage markets in
distressed communities. But limitations, restrictions, and caps on various financial services
practices arc not sullicient to address the broader issuc ol markel lailure that plagucs these
communities. That broader challenge requires positive action and initiative. Lower-income and
minority communities need high-quality, low-cost financial services tailored to their low-income
and low-wcalth circumstances. Further, those houscholds need aceess (o savings vehicles that
would enable them to build their assets to the greatest extent possible.

Assisting houscholds (o better understand how o make informed choices about the linancial
services and providers they choose is an important aspect of a comprehensive anti—predatory
lending program. At the same time, however, there are real limits on the extent to which
consumer [inancial education can help vulnerable houscholds who are the [ocus of [raudulent
prolessionals.

Mortgage loan documents can consist ol dozens of provisions writlen in extremely complex,
confusing, and technical legal language. Predatory lenders target lower-income and minority
borrowers with limited education and vulnerable elderly consumers specifically because they
cannol reasonably protect themselves. To expect that [inancially vulnerable consumers can
reasonably review, understand, and challenge specilic provisions in the dozens of legal
documents that are routinely involved in the mortgage lending process is a highly unreasonable
expectation.

Despite the inability to achieve consensus on the perfect response to predatory lending, some
immediate intervention is needed and should be [orthcoming at a national level. Failure to
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successlully remove predatory lenders [tom the linancial services markets could, over a
relatively short time, undermine much ol the suceess that has been achicved over the past decade
in enhancing the number of historically underserved households that are now homeowners. And
it could [urther exacerbale the tenuous [inancial positions ol many vulnerable, lower-income,
elderly homeowners, many of whom reside in older, inner-city, and distressed communities.

Liannic Mac 'oundation



263

42 James H. Carr and | .opa Kolluri

Principles for Responsible Lending'
Coalition [or Responsible Lending

Homeownership not only supplies [amilies with sheller, it also provides a way (o build wealth
and economic security. Unfortunately, too many American homeowners are losing their homes,
as well as the wealth they spent a lifetime building, because of harmful home equity lending
practices. Some lenders target elderly and poor or uncducated borrowers o strip the cquity [rom
their homes, which traps borrowers in bad loans and creales a high risk ol foreclosure. Subprime
lending has increased 1,000% in the last five years, and abusive lending is up commensurately.

Seven principles should govemn attempts to eliminate predatory lending and protect family
wealth:

Prohibit the [inancing ol up-{ront credit insurance lor all loans.

Limit lecs charged borrowers, direct and indirect, o 3% ol the loan amount.

Prohibit back-end prepayment penalties on subprime loans, since they act in an anti-
competitive manner by keeping lenders from remedying abusive situations.

Take sullicient steps (o address mortgage broker abuses on purchased loans, including
prohibiting vield-spread premiums.

Address steering by making surc that borrowers receive the lowest-cost loan they qualily [or.
Avoid mandatory arbitration clauses in any home loans.

Prohibit “flipping” of borrowers through repeated fee-loaded refinancings.

1. Credil insurance premiums should not be [inanced into the loan up-ront in a lump-sum
payment. One type of credit insurance, credit life, is paid by the borrower to repay the lender
should the borrower die. The product can be useful when paid for on a monthly basis. When
it is paid for up-front, however, it does nothing more than strip equity from homeowners,
which is why Fannie Mae and Freddie Mac have both agreed not to purchase any loan that
includes [tnanced credit insurance. Conventional loans almost never include, much less
[inance, credil insurance.

[

The borrower should not be charged fees greater than 3% of the loan amount (4% for FHA or
VA loans). Points and fees (as defined by HOEPA) that exceed this amount (not including
third party fees like appraisals or attorney fees) take more equity from borrowers than the
cost or risk of subprime lending can justily. By contrast, conventional borrowers gencrally
pay at most a 1% origination fee.

3. Subprime loans (defined as interest rates above conventional) should not include prepayment
penaltics, [or the [ollowing reasons:

Prepayment penaltics trap borrowers in high-rale loans, which oo olien lcads 1o
foreclosure. The subprime sector serves an important role for borrowers who encounter
temporary credit problems that keep them from receiving low-rate conventional loans.
This sector should provide borrowers a bridge to conventional financing as soon as the

! “Principles for Responsible Lending” are [rom the Coalition [or Responsible Lending and are used with
permission. For more informalion, see www responsiblelending.org.
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borrower is ready (o make the transition, though prepayment penaltics are designed o
prevent this [rom happening. Why should any borrower be penalized lor doing just what
they are supposed to do—namely, pay off a debt?

Prepayment penalties are hidden, deferred fees that strip significant equity from over half
of subprime borrowers. Prepayment penalties of 5% are common. For a $150,000 loan,
this fee is $7,500, more than the total net wealth built up over a lifetime for the median
Alrican American [amily. According (o Lehman Brothers” prepayment assumplions, over
half of subprime borrowers will be forced to prepay their loans—and pay the 4% (o 5% in
penalties— during the typical five-year lock-out period. And borrowers in predominantly
African-American neighborhoods are five times more likely to be subject to wealth-
stripping prepayment penalties than borrowers in white neighborhoods. Prepayment
penalties are therefore merely deferred fees that investors fully expect to receive and
borrowers never expecl (o pay.

Borrower choice cannot explain the prevalence ol prepayment penaltics in subprime
loans. Only 2% of borrowers accept prepayment penalties in the competitive
conventional market, while, according o Dull and Phelps, 80% in subprime do.

Lenders should take sufficient steps to address mortgage broker abuses, including prohibiting
yicld-spread premiums. Brokers originate over hall of all mortgage loans and a relatively
small number of brokers are responsible for a large percentage of predatory loans. Lenders
should identif —and avoid—these brokers through comprehensive due diligence. In addition,
lenders should refusc (o pay “yicld-spread premiums”—[ees lenders rebalte (o brokers in
exchange for placing a borrower in a higher interest rate than the borrower qualifies for.
These lender kickbacks violate fair lending principles since they provide brokers with a
dircel ceonomic incentive 1o sieer black borrowers into costly loans.

To address steering, lenders should make sure that borrowers get the lowest-cost loan they
qualily lor. As Fannic Mac and Freddie Mac have shown, subprime lenders charge prime
borrowers who meet conventional underwriting standards higher rates than necessary. This is
particularly troubling for lenders with prime affiliates—the very same “A” borrower who
would receive the lender’s lowest-rate loan [rom its prime alliliate pays subslantially more
[rom the subprime affiliatc. HUD has shown that stcering has a racial impact since borrowers
in African-American neighborhoods are five times more likely to get a loan from a subprime
lender—and therelore pay extra—than borrowers in while neighborhoods. A minorily borrower
with the same credit profile as a white borrower simply should not pay more for the same
loan. Therefore, lenders should either:

oller “A” borrowcers loans wilh “A™ rates, or
refer such borrowers (o an affiliated or outside lender that offers these rales.

Lenders should not impose mandatory arbitration clauses in any home loans. Increasingly,
lenders are placing pre-dispute, mandatory binding arbitration clauses in their loan contracts.
These clauses insulate unfair and deceptive practices from effective review and relegate
consumers o a [orum where they cannot oblain injunctive reliel against wronglul practices,
proceed on behall of a class, or oblain punitive damages. Arbitration can also involve costly
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lees, be required (o lake place at a distant sile, or designale a pro-lender arbitrator.
Arbitration will always lake lime the consumer may not have if they are facing loreclosure.
Such clauses are untair to borrowers, who generally do not understand what rights they are
giving up; il'an informed consumer thinks thal arbitration is a helplul step in resolving a
dispute with a lender, the consumer and lender should be permitted to agree to arbitration
then.

7. Lenders should prohibit “[lipping™ ol borrowers through repealed lee-loaded relinancings.
One of the worst practices is for lenders to refinance subprime loans over and over, taking
out home equity wealth in the form of high fees each time, without providing the borrower
with a nct langible benefit. Some lenders originate balloon or adjustable rate mortgages only
to inform the borrowers of this fact soon after closing to convince them to get a new loan that
will pay off the entire balance at a fixed rate. Others require borrowers to refinance in order
Lo calch up il the loan goes delinquent.
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Combating Predatory Lending Practices

Federal Banking Regulatory Agencies Call for Greater Oversight

The Federal Deposit Insurance Corporation, the Board ol Governors of the Federal Reserve
System, the Office of the Comptroller of the Currency, and the Office of Thrift Supervision in
January issued a directive that strengthens the examination and supervision of institutions with
signilicant subprime lending programs.

The “expanded guidance” decree specifies borrower characteristics that indicate an institution is
largeting the subprime lending markel, clarifies the standards (o use when cvaluating loss
allowanecs, and identifics potentially predatory lending practices that safety and soundness
examiners will criticize, among other features.

The expanded guidance is expected to help banks and thrifts engaging in subprime lending
activities be more aware of the banking agencies’ expectations regarding risk management
ProCesses.

Responses to Predatory Lending by the U.S. Department of Housing and Urban
Development (HUD) and U.S. Treasury Department

A joint U.S. Department ol Housing and Urban Development and U.S. Treasury Department
Task Force on Predatory Lending has conducted five field forums around the country and, based
on its findings, proposed a four-point plan to address predatory lending practices. The plan is
detailed in the report, “Curbing Predatory Home Morlgage Lending,” summarized below. The
full report is available at: www.huduser.org/publications/hsgfin/curbing html.

1. Provide improved disclosures o borrowers and enhance consumer literacy. Require creditors
to recommend that high-cost loan applicants seek home mortgage counseling, disclose credit
scores on request, and provide better information on loan costs and terms.

S

Prohibit damaging or unfair lending practices. Loan flipping and lending to borrowers
without regard to their ability to repay should be prohibited, and brokers and lenders should
be required o provide greater documentation ol loan and payment history.

3. Restrict abusive terms and conditions on high-cost loans, including balloon payments,
prepayment penaltics, and the financing of peints and [ees; prohibil mandatory arbitration
agreements on high-cost loans; and ban single-premium credit life insurance.

4. Usc Community Reinvestment Act (CRA) credil to creale a posilive incenlive structure [or
banks and thrifts. Grant CRA credit to institutions that promote borrowers from the subprime
to prime mortgage market, and deny CRA credit to institutions that originate or purchase
loans that violale applicable lending laws.
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Proposals by the Federal Reserve Board to Strengthen Predatory Lending Prohibitions

The Federal Reserve Board has proposed amending two of its regulations to crack down on
predatory lending:

The first proposal is to require additional disclosure of mortgage applications and loans under the
Home Mortgage Disclosure Act (HMDA). The revision, which would mandate reporting of
requests for mortgage preapprovals and home-cquity lines ol credit, is designed 1o track the
level, trend, and underwriting characteristics of high-cost mortgage loans. It would help identify
institutions engaged in subprime lending, make high-volume nondepository lenders subject to
HMDA reporting requirements, and simplify the definition for “refinance” and “home
improvement loan” to ensure more complete and consistent data.

The second proposed amendment broadens the scope ol loans subject o the Home Ownership
and Equity Protection Act (HOEPA) of 1994 by adjusting price triggers that determine coverage
under the act. Interest rate triggers would be lowered by two percentage points (from 10 points to
8 points above current Treasury bill rates), and the fee-based triggers would include optional
insurance premiums and similar credit protection products paid at closing.

The proposed amendment also prohibits certain practices, such as repeated refinancing of
HOEPA -regulated loans over a short time when transactions are not in the borrower’s interest,
and making loans withoul verilication of a consumer’s repayment ability.

It is important to note that HOEPA still does not cover all home equity lenders and all home
cquily loans, and there are loopholes that allow room lor abuse.

Calls for Additional Federal Action

The National Community Reinvestment Coalition (NCRC) has made several recommendations
lor additional [ederal anti—predatory lending action.

It recommends calling for federal banking regulations to increase their oversight of subprime
lenders during CRA exams and accompanying [air-lending reviews. The NCRC suggests that
regulatory ageneies issuc an inleragency advisory letier saying that predatory lending will not
receive credit under CRA exams and will be penalized through lower CRA ratings and fair
lending reflerrals o the Department of Justice. It calls [or the Federal Reserve Board o usc its
authority to conduct regular fair lending reviews of subprime affiliates of bank holding
companies, as recommended by the General Accounting Office.

Sccondly, the NCRC has called for Congress 1o pass more comprehensive anti—predatory lending
legislation.

The NCRC is a national community reinvestment and fair lending trade association of more than

700 community-based organizations and local public agencies dedicated to increasing access to
credit and capital lor traditionally underserved urban and rural arcas.
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Ik, Government Policies Contribute to and Promote
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andl Hosn g Di in in- the United 5

e

L Ths Batlure of the foderal goverdrmeny to vl serioushy v obfigaion 1 il ly fuscher fair

tahir ipartinn And limived fent of Tide V204 Secrion 109 samiiey ob-
Higations™ result Hestatie pameens. of macidl segregarion. Womer of solor s disproportionstely
harmed® by segregarion in governmenesabsldised hausing because; scress Wl HUD programs,
75% of households ase hewded by women, $2% are headed by searnen with childeen, and 38% of
resitlent are peaple of § calor . The followimg ar axamples o progeei and practies that contiaue
e perpEtnane sesidential segroparion.

indusing has

Public Housing

&.. Tublic housing paiiocs hn' canvibuited significimtly o phi hablisliment sed eritronchigent of rew
idéntial sy of pervirty thughous e Uniieed Srares. Mose public housing
bl froim Ll €105 10 the 1970 wae comprised of large, rlrrweh’ popuigfed pm,crts " plten g
simrifng of high-rise Iridings focarsd dn péon racially seiprep ties Blalsing awthioritss
often yielded v public and pelitical firesiiiee wot o lucate goblic bonsing 0136 fetiunt i white
nsighbothaads ¥ i sddition; the demagraphics of cuity mid public howdirg buve duagod, vath
Fewerswhites st more Afviean Americes lving in Fuhﬁ-f Housing?®

G The fedncal governtsent aid individual housing stthbrities played an arsive sid delid il in
oy i sasialh ipated publie housdog, Many st isfizhied separate public
hiausing for & an'm A and whice shsideries whicher wplishdy or o™ In 1999, 2wy

found the “pricary. paspuse G [Dallis] pablic hoising prigoam ves o pisient blacks fror mov-
ing tnre white aeas of chle] dny” and dhar thi dinvdeliberarely rook actions designed wersne and
raihitsin scaregation tiough it gablic housing 7 Sioiliely, Chicagh pablic housing officials od-
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ani] Housing. Hsor bz Uniied States

wittted 558 palicy of il seprogation and dir impesirion’of riciel quazs in b hoising projeci. %
Mot wnd 1985 weres " Filforis 1o dendgoagite the natony miblic hoading stocki s . . gerendad o dve

entice nasion: 5

10 HUD fizs admued public honsing in draxdy ssprsgared netghbiotheads, and s

heing “pary of the probleny™ and “sompliot i eiting lobied ey 3 un sseale public hongse
ing. "% Thsgercy bad long amployed & delibarie policy of locating pablis kousmg caidengs in
neighboriuods where thely pmncx-wuuld ot disairh the ;\rmi!ing rariz} pamem 4 Tnedied,
HUD, aotigwirh 2 numbes of individid lozal houstng anthoti h Yy rexirted 4 mmgmﬁnn,
aitd eheiit policies regaitlinng vite selection, @oune seisxtion; wid: enar mgum:m entsiived thé woti-
tinusrion of ractally dénsifiable pitlic housing in ractally concensmred righ barboads. ¥

. Tyibay, publict '|nuzmg i Wik dandis locaied targely i siof oo -
poierty: Peopls of olor constiute B fsm of ;zubul: imusu:g reidesnts; 4635 ane Alrican Adtiesivin and
Wty aze Hispanic* Public hawsing pinjecrs avelocated in donus weers in whith, 50 averags, pec-
pie ot color constitate 58% ol the populition wal 29% of tre populadon i below the povercy.
Tevef.* Conly 8%, of howsehiolds Hivisg in public housinig bave yealy iricotes ahove $20,000.5 The
Jovitls o si‘ggcgam.n for Africin Agsericany are Sven weie in fisiily pubiic housing in 1990, 55%
of the diftican Amesican Nouseholds ity Busslly projects were fr censu Teaess with populations thr
were mgre than 700 Africar Amegean ¥

12 Rackl dissiminasion dnd sepreizicion in pubzu hoxsing iflecs women 6 gredier degtos than
sen, Aoroeding 1o LD dars frar 2000, 774% of houscholds i v publie hausing ane headed
by women, andA0% are headind by samen with chitldren:#° Gius living e publié housing alse fees

risks Becanse of their sex thar we oftsiy raace prisidens in‘area'of high poversy Coneerin:

ading Hiarassriness; damestic vislence, séznel atsande; pressitte na o me sexnafy acdve at a

younig age; and fear of victiusization wid exploiution. 5
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dnry #nd Howsing Dise fion s Bk Lnited States ———

The Section B Housing Choiee Voucher Program

A7V he Section B Housing Cholee Veticher Progratn it 4 terant-hised rénval vouthis pragoant sdiiisie:
tered by HUD, under v'hsc:b Sincal pvbl.u housing awhdiities {PRAS tssae more thag’ 14 million
hinuaing voirchipes fiarionwide try Fualified hotsehalds, whe thén find privam!wwm‘& Do

ingunmwmm“‘ gt vimbers of Seoti 3 s, oy well s dugst igible f

Seis

thou ' asiscanice; are peagie of colos: Ty 2000, 6195 of & w:mm 8 voucher holders wen: pmplw, of
wobir; 41% of vauchar holders were Al can Aamissian and 16% were Hispanic;® achough intended
v and althrdable Tiesing choiirs for very kwhincore Fouicholds; the Sectiin §

- piagram, as administered, dock aot atfirmatively prmotc die msbilioy of program pasdéipant.

1) MCReasE nIoi

14, Vauther holdess frequent ifficuley mewing siffuet neighbarhicods; where
Fatlloeds afieis vefiise 1o ree toSecden @ voncherhofilés ™ Diseriniinacion agaiu Seezion 83
tipiens s el in many sarcs dad cites; ™ but landionds noéd fir sceepe any’ paricular individusi
resitdd-applicent; and: = youdy of Seetion. 8-vnudhesholden’ experiences in Chicago fotind thae “dis
rmninasion dgiivise Sectan § kolders sppears  bedisvirtingly commes ™ This discrinminasion
dispraporionaly Humhs wores of celior, becitiss 899 of bonseliolds using Section § vaticher are

headed by wormen, and 569 are hended by women Wit chifdren ¥

15, The Septiar § proghu lias the potensial to help gmelianire tsidential segragitiai > Hotwever, re-
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grogation and Houshey Discriniingtizeg in the Uaiterd Siatss

cens policy chianges have prevented Sectinn 8 frprmachisving this potential and fave et back gains
artribistable t che yrograre. T 2002, the foderal povernmentdiminated funding for bunsing rma-
ificy phograris, which provided aritingeling 1o Rouchey rezipients seckii w Tiave inre fowers
poverty sreas ¥ In 2003, HUD begon o reserice hiovsing divics by Hrmitng chi siandasds dhat
parmirred familicg o wee Section 8 vimchers iy miveingo lowepoverty aress with higher tene. 7
Tri014, HUD semeastively curveacisr fanding; which ecuurged sonie PHAS tn adojpe palicies
thar Burther prevanited rnrm'lesfmm mrmng [ h|g)£i’-l’ﬂ'ﬂ reas. B Ar the same timie; it limited the
robijayof Section & voacher By i PHAS 6 repriecthe partsbibiy of vouchens

aciss juridictiond if thiar hiliey wenld sesildin un-’mu\! Fari o' e FHA

Thie Low Income Housing Tax Credit

10 The implemenating of the Low facome Hedsing Tas Uredie CEIHTO W anorer sntmpleof
k. Peaportart govelBrrent program that berpetuacs existing pavteris of residesitial segregation. Thi
LT provides fedora! taxcoedier no investors wha acquins, vehabilicsve or vonstruck affardable
semeal prapenty cvpmed to dow-incarme tenants® fndeed, the LIHTC hasbees dic “principal mech-
anism foir suppiirzing the peoduttion of new and cebiabilitzred rensal hosing for low-incons house-

Bolds" shace it begani i 198750 Sinve. 1999, e LI TC bay suppmmi e develogpmict of 100400
unirs of affordable bousing per yeas™®

T LETC dcve!ﬁpm.nu s ccr-p}y writh fedecal rules, bt no-explicic s howsing standads govem
thiead this e, %9 Corverally, MUY m:anci umg!ximﬂn‘r:d guitelines probibiic
Building nes lowsinchme howsing in Ty and a1 A nirighberhoods ¥ Yer, these.

milies, which-weny crzared top il segregation-in F3EA Bave not:
been fotrmally upplicd iri'dhe :dmsrmmunn of the LIHTE Toyecud, thc:L[H'i Cracrunlly provides
an Inceritive-to develop afordable houshag in “qulifad rensiis sacs,” which sre ohen the poatas
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and Hesing DiiRmton in fhe Unted SIE088 iy

cens tianes i & Jorsdiidon. & Ao dlisgly, she LIHTC is nobeing iinplemenrad o “sBiuidudy
Rurther™ faic housing

18 The LIHTIC has replicued the public houting wend of ainveatrsring developtiinss i bighly segre
gated. poor neighbarhioads thesughini rhe Unlred Sraeed? A vecint vepost idicares thae “Telhly o
fiew stanes place mose than half theie LTS E\nxﬁyhaumﬂ i consas wracts with minority. poputa-
rign raees fess thisu hall vhe save forthe merrrpnh an m"“ T wildlitian 3% 1% o8 LIHT G wits in
cznepal ey bocitions dre n neighbork 24 4 peverey, compared with only 20.8% of
sental ey gwerall. 7

Zoning

19, Enning s shorher goeemnming prcice (bag i piicts iy ;unsdh:mmu and HeighborBonds i the
Univest: Seues. Zoning power delepaced iy stace o gives fucal g apndisest -
ol pver who may five within their bounteriie and has aﬁeu been used to wxchade people of cokor
and the poos st 5o peep o, Thiere ixa “lonp-Jenowy berwees low-den
sity-oaly 2oning and ;a-cml sxv.[um\n, s nd miny have fovedensiti-anly aoning thir
ventls £ exelude Alfiean Amerieans and {xrines Ram dither sarmin meiphisathaods r erabe cnie
ipadiies by eBedtively setdudinig rhe réntt bousing doifidble
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. st % Hotiding | G in the Unitid St

20, 1o orcher contékes, partionlantyy i Soushers: s, as imall towns sipand theix Bosders, dhey froe-
sttty xchide fongsanding o rmmunidis of eilor at the townd filngel. 7 Suek scelusion creaves
rnofity encleves with inferior o1 no access o basic publicservices:ruch as waser: sewer, or palice
pearection thitiar Enjoytid by whits reidents’ In snowc egrigious cnes, evenwh towns ienciic,
eepalitocy pawer over dhese siickoves; seshlenn Fragquentld ase non wih dekzeng and Sannot vote in
miimicipal elecricns. ™ fn a siritas effor: w exdade iy rizany mugicipalitics havi ’

hadied soning biditness that proh i membets of exterided fariiies frosn iiviny Topgthies?”

21 The Fals HovsiingAer bt lorg probitbiited soning rules thar bive theffect of diserimuiating nn dhe
basis of cace weithons i« legitimire nordisarintivviy. irelication 8 :
chistonary oning prattices are rstvicrod besause Tndividusts have standing r-challedge she practicns
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V. Conclusion
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A maré-detalled versios of this report will e published in-the
Mickiyitn Journol of Race & Liw (forthcoming Spring 2008),
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Introduction

On April 4, 1968, the Rev. Dr. Martin Luther King, Jr., was assassinated, unleashing a
firestorm of civil unrest in urban communities across the nation. His murder
demonstrated that we were still a nation divided by race—in our neighborhoods, our
schools, our workplaces, and our places of worship. It revealed with alarming clarity
that race was a pungent, debilitating force that must be addressed. A week to the day
after Dr. King's assassination, President Lyndon Johnson signed into law the federal Fair
Housing Act (Title VIII of the Civil Rights Act of 1968). The law, co-sponsored by
Senators Walter Mondale and Edward Brooke, had been languishing in Congress for
two years; it passed only in response to the assassination and subsequent events. Many
people forget that Dr. King focused heavily on fair housing issues with a keen
recognition of what costs our society would pay for continued patterns of segregated
living. Passage of the Fair Housing Act was a fitting, if inadequate, tribute to his
memory.

As laws go, the Fair Housing Act better represented the intent of Congress that we
achieve “truly integrated and balanced living patterns” than the practical necessities of
achieving such patterns. Given the centuries-old practices of discrimination and denial
of opportunity, founded in a legacy of slavery and government policy, the law was only
a starting point in our nation’s cfforts to achicve equal housing. Tt relied primarily on
voluntary compliance and private enforcement of its mandates.

In 1988, the law was amended by the Fair Housing Amendments Act, co-sponsored by
Senators Edward Kennedy and Arlen Specter. This law significantly strengthened the
enforcement powers of the Act, giving the Departments of Housing and Urban
Development and Justice the authority and mandate to enforee the expanded and
comprehensive requirements of the law while still providing for a private enforcement
mechanism.  The Fair Housing Act is now one of the most powerful tools in our civil
rights arsenal. But a tool is only effective when wiclded with skill and intent, and this
report documents a failure on the part of the federal government to wield this tool
effectively.

This year, we commemorate the forticth armiversary of the Fair Housing Act and the
twentieth anniversary of the Fair Housing Amendments Act. We commemorate, not
celebrate, because we are stll so far from achieving the balanced and integrated living
patterns envisioned by the original Act’s authors. While we have made some progress
in reducing levels of residential segregation, most Americans live in communities
largely divided by race and ethnicity. There are at least four million acts of housing
discrimination every year. And we are on the brink of an economic crisis fueled by a
failed subprime lending market, a market built primarily on borrowers and
neighborhoods of color. The current foreclosure crisis is the embodiment of a history of
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discrimination in housing, lending, and insurance markets and teeks of both the
complicity and failure of the federal government.

This report provides insight into our nation’s struggles to achicve the benefits of living
in richly diverse communitics.  We have come only a small way in attaining those
benefits and must rededicate ourselves with intensity and determination to make fair
housing a reality for all.

Executive Summary

The current foreclosure crisis is, at its core, the largest fair housing and civil rights issue
facing our nation today. It is a manifestation of a history of discrimination and
segregation and threatens to wipe out many of the advances we have madc in the forty
years since the passage of the Fair Housing Act in 1968. Section T of this report tells the
story of how the subprime foreclosure crisis came about, what role discrimination and
segregation played in its development, and what impact it will have on the already
disadvantaged communities it has hit hardest. We reach an unimpeachable verdict on
the following two propositions. First, the subprime foreclosure crisis has greatly
contributed to problems we are facing as a nation. Second, the subprime crisis has been
an unmitigated disaster for minority communitics.

Forty years after the passage of the Fair Housing Act, there are more than 3.7 million
instances of discrimination cach year against African-Amcricans, Latinos, Asian
Americans, and American Indians in rental and sales markets.! Tt is crucial, however, to
point out that this estimate of annual aggregate fair housing violations is extremely
conservative.  For it does not seck to reflect discrimination against persons with
disabilitics—the group that files the highest number of complaints with HUD cach
year—nor discrimination on the basis of religion, sex, color, familial status or other
cthnicitics. Tt also does not reflect discrimination in the following arcas: lending,

insurance, planning, and zoning or racial and sexual harassment. The number does not
include instances of linguistic profiling (discrimination on the telephone), discrimination
via the internet, or discrimination when applications are filed or when people already
oceupy a residence. So, we can easily estimate the annual incidence of discrimination
to exceed four million and can only wonder and worry about how much more there
might be.

Testing programs have documented extensive and systemic patterns of discrimination in
rental, real estate sales, mortgage lending, and homeowners insurance markets. Recent
testing has identified continued racial steering by real estate agents and a failure of

' For the basis of this cstimate, sce NFHA’s 2004 Trends Report, which reports findings from a
study of Housing Discrimination Study 2000 data by John Simonson, University of Wisconsin -
Platteville.
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sufficient resources, and the failure of HUD and DOJ to effectively enforce the Fair
Housing Act. Section IV highlights how the fair housing enforcement system has failed
to fulfill this nation’s mandate to climinate discriminatory housing practices. HUD's
efforts are characterized by inconsistent case  processing  standards, inadequate
knowledge of legal standards and case law, and inability to process cases even remotely
within the ime frame required by law. The Department of Justice brings few cases cach
year, brings few race-based cases despite the incidence of racial discrimination and
segregation, and in recent years has adopted policics that inhibit even further its ability
to effectively enforce the Fair Housing Act.

Private fair housing organizations shoulder the greatest burden of fair housing
education and enforcement activities in the United States, but their offorts are
constrained by inadequate and inconsistent funding. HUD's Fair Housing Initiatives
Program is the primary source of funding for many fair housing organizations. In the
past five years, twenty-six private fair housing organizations have closed their doors or
are in danger of closing. Funding streams are compromised by HUD's inconsistent
methods of awarding grants, as well as awarding grants to organizations without the
expertise or qualifications to provide fair housing education or enforcement services, at
the expense of existing, full-service agencies.

These failures to enforce the Fair Housing Act have resulted in continued patterns of
residential segregation based on race and ethnicity. Those patterns are costly to
segregated communities and to the nation as a whole, as summarized in Section V.
Unemployment levels for African-Americans and Latinos are significantly higher than
for Whites, due in large part to the mismatch between the location of employment
centers and minority neighborhoods. Children in segregated minority neighborhoods
go to schools with significantly fewer resources and programs, have lower scores on
performance tests, and graduate with alarmingly less frequency than students who
attend predominantly White schools. There are significant adverse consequences for the
health of persons residing in minority neighborhoods. People in communities of color
have access to fewer health care facilities and physicians and their treatment is often
characterized by a lower standard of care.

Our nation needs a host of changes in order to fully address discrimination and reduce
segregation. This report contains several recommendations (Section VI), most important
of which are that we need an independent fair housing enforcement agency, additional
funding for fair housing education and enforcement programs, improved case
processing by HUD and DOJ, regulatory changes to address unfair and predatory
lending practices, and a more just and transparent process of implementing recovery
cefforts in the Gulf Coast region of the United States.

This report documents a problem too costly for our country to ignore. We can no longer
tolerate housing discrimination and the persistence of segregated neighborhoods. The
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federal Fair Housing Act can help take us closer to our goal of balanced and integrated
living patterns but only if it is utilized as the excellent tool that it is. As we
commemorate the fortieth anniversary of the passage of this critical civil rights
legislation, we must renew our commitment as individuals and a nation to creating the
vibrant, diverse communitics envisioned by Dr. Martin Luther King, Jr.

About the National Fair Housing Alliance

Founded in 1988 and headquartered in Washington, DC, the National Fair Housing
Alliance is a consortiuin of more than 220 private, non-profit fair housing organizations,
state and local civil rights agencies, and individuals from throughout the United States.
Through comprchensive education, advocacy and enforcement programs, NFHA
protects and promotes cqual access to aparbments, houses, mortgage loans and
insurance policies for all residents of the nation.
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Section I: Discrimination and the Inevitable Foreclosure Crisis

The subprime lending/foreclosure crisis is, finally, impossible to ignore. What has
largely been relegated to the Business and Metro sections of many newspapers in recent
years has now morphed into a bona fide financial crisis, with the danger of triggering a
full-fledged economic crisis. Front pages of the world’s most prominent newspapers are
now awash with retrospectives and prognostications, diagnoses and warnings. Bear
Stearns, not long ago worth $25 billion, was on the verge of being sold in March 2008 for
just under $1.2 billion. And the Federal Reserve has already taken unprecedented action
to grease the wheels of the nation’s financial markets by risking taxpayers’ money for
mortgage-backed assets whose true value (if any) no one can be sure of. No one is quite
sure how all this will play out, although it is safe to say that there are some extremely
rocky times ahead.

But before all the recent drama unfolded, the roots of this crisis were apparent to those
who pay at least as much attention to Main Street as they do to Wall Street. And for
those who are acquainted with the streets of America’s minority communities, the
writing was clearly on the wall. Indeed, many housing scholars and activists, as well as
advocates for minority communitics, had been speaking of a subprime foreclosure crisis
Tong before investors were experiencing wobbly knees. Yet because, at that time, the
crisis was “only” affecting a narrow segment of the population, it received a fraction of
the attention it is now getting.

Unfortunately, this suggests that there is some danger that now that the nation’s
financial and political clites are in “crisis mode,” the families and communities who are
victims of the subprime problem will fade into the background without ever having had
their story told. And with the foreclosure crisis now moving “upmarket,” as cconomist
Dean Baker puts it, many will conclude that nothing especially problematie occurred
within the subprime market. For those in the prime market are starting to feel the pinch
too. But the ills of the subprime market cannot be chalked up to economic storms in
which we have all been caught and which we must each weather using whatever
resources we can muster. The subprime mortgage crisis was not and is not a purely
natural phenomenon. Like the weather, it was foresceable; unlike the weather, it was
entirely avoidable.

The origins of the subprime foreclosure crisis can be found, in large part, in the ongoing
racial discrimination and segregation whose roots reach back to the discriminatory
social, financial and government policies of the early twentieth century. By the late
1960s, these forces had led to the creation of many communities of color beset by
poverty, poor education, overcrowding, and dislocation from jobs and financial services.
And despite the passage of the federal Fair Housing Act forty years ago in 1968, anemic
fair housing enforcement has left the door open to predatory and abusive lenders who
have little incentive to ensure that their underwriting practices lead to sustainable
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homeownership. Finally, in its shortsighted search for ever higher profits, Wall Street
and hard money lenders were willing to overlook these practices by keeping its eye on
the dollar signs that preceded abusive fees and the percentage signs that preceded
predatory interest rates. Content that mortgage brokers were simply doing their job and
confident that rising house prices would keep newly minted homeowners afloat,
investors continued to send funds into minority neighborhoods —until, that is, the house
of cards came crashing down.

This section of the report tells the story of how the subprime foreclosure crisis came
about, what role discrimination and segregation played in its development, and what
impact it will have on the alrcady disadvantaged communities it has hit hardest. As for
the larger financial and/or economic crises now gripping the nation, we do not argue
that the problems in the subprime sector are the sole cause of our wider current
economic woes. In many respecets, the economic jury is still out on that question. But we
do have an unimpeachable verdict on the following two propositions. First, the
subprime foreclosure crisis has greatly contributed to problems we are facing as a
nation. Second, the subprime crisis has been an unmitigated disaster for minority
communities.

A History of Discrimination and Segregation
The Influx of Migrant Blacks to the North

The story of the subprime mortgage crisis in many ways begins at least as far back as the
carly 1900s. The relevant history is both complicated and bleak, but the key elements for
the purposes of this report are these. According to housing scholar and historian
Douglas Masscy, who co-authored the landmark 1993 fair housing book American
Apartheid, there was a short time after the Civil War when “it seemed that Blacks might
actually assume their place as full citizens of the United States.”? However, as
industrialization increased in the North, the demand for migrant Blacks also increased,
often due to their usefulness as strike breakers. “Poor rural Blacks with little
understanding of industrial conditions and no experience with unions were recruited in
the South and transported directly to northern factories...”> So the northern migration
by Southern Blacks was looked upon as an effective way to satisfy industrial nceds.

The Emergence of Especially Harsh Racism

In combination with their reaction to this new threat posed by a migrant Black
population, plain old (re-)emergent racism on the part of White unions gave rise to

2 Douglas S. Massey, “Origins of Economic Disparities: The Historical Role of Housing
Scgregation,” in James H. Carr and Nandinee K. Kutty, eds., Segregation: The Rising Cosis for
America (New York: Routledge, 2008), pp. 39-80, p. 40.

3Ibid, p. 48.
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“unusually severe discrimination,” including the exclusion of Blacks from the skilled-
craft unions, and the relegation of Blacks to the least lucrative contracts and jobs. As
Blacks responded to this mistreatment by erossing more picket lines, a “cycle of mutual
hostility and distrust” was entrenched, fueled by ever more increases in the Black
population as a result of agricultural downturns in the South and the start of a labor-
intensive war mobilization in 1914.

As the years passed, these racist attitudes became more prevalent and  their
manifestations, including violence and destruction of property (often with dynamite),
became more insidious, and “by World War II the foundations of the modern ghetto had
been laid in virtually every northern city.”? If there was any good news to be had it was
that many had turned away from violence during the 192056 fearing legal action; the
bad mews is unsurprising: many Whites diverted their energies into establishing
discriminatory housing and zoning policies designed to insulate “their” neighborhoods
from Black residents. Various “neighborhood improvement associations” worked to win
zoning restrictions that would fall hardest on Blacks, threatened to boycott real estate
agents who were willing to work with Blacks, and sought to increase property values so
they’d be within the reach of only Whites. Contracts, known as “restrictive covenants,”
were drawn up between members of a neighborhood so that White residents were
legally bound to refrain from selling or renting to prospective Black residents.”

"

The Role of Real Estate Agents and Associations

A central player in the establishment and perpetuation of segregated cities was the real
estate industry. Many local real estate boards worked to establish restrictive covenants,
while an early incarnation of the national real estate association adopted an article in its
code of ethics which held that “a Realtor should never be instrumental in introducing
into a neighborhood...members of any race or nationality...whose presence will clearly
be detrimental to property values in that neighborhood.”* Taking a perhaps more
financially lucrative tack, many real estate agents engaged in “blockbusting,” the
practice of scaring White homeowners out of a neighborhood with rumors and actions
suggesting that the neighborhood was ripe for “racial turnover,” and then buying
properties cheaply from Whites and selling them for higher prices to incoming Blacks.

41bid.

5 Ibid,, p. 50.

© One tragic exception is the story of Dr. Ossian Sweet (among others). See One Man's Custle: Clarence
Darrow in Defense of the American Dream by Phyllis Vine.

7 Douglas 5. Masscy and Nancy A. Denton, American Apartheid (Cambridge: Harvard University
Press, 1993), p.36ff.

8 Massey, “Origins of Economic Disparities,” op. cit., p. 56.
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The Role of the Federal Government

Tt wasn’t long before the government got in on the act. One example was the Home
Owners Loan Corporation (HOLC), established in 1933 in response to the foreclosure
crisis associated with the Depression. HOLC utilized a discriminatory risk rating system
whereby prospective borrowers were favored if their neighborhood was deemed “new,
homogencous, and in demand in good times and bad.”® Properties would be ranked low
(and thus judged high-tisk) if they were “within such a low price or rent range as to
attract an undesirable element,” which often meant that they were located near a black
neighborhood.'® The so-called “Residential Sccurity Maps” used to make these
classifications labeled the lowest ranking neighborhoods “fourth grade,” and shaded
them in red. According to housing scholars William J. Collins and Robert A. Margo, “the
ageney’s revisions were unprecedented. Private financial institutions incorporated the
new rating system in their own appraisals, thereby beginning the widespread
institutionalization of the practice known as ‘red-lining.””"

As discriminatory policies and practices continued to persist within the real estate
sector —one study in 1969 identified 46 separate tactics used by agents to keep Blacks out
of White neighborhoods— private banks began to adopt the underwriting guidelines
established by the federal government in the HOLC program. Finally, the HOLC risk
rating systemn came to inform the federal government’s Federal Housing Administration
(FHA) and Veterans Administration (VA) loan programs in the 1940s and 1950s. The
FHA made it possible to purchase a house with just a 10 percent down payment, as
opposed to the customary 33 percent required before its establishment. Loan terms were
also extended from 25 to 30 years. The VA program provided similar benefits, all while
following FHA in rating properties in large part on the basis of the “stability” and
“harmoniousness” of neighborhoods.”? “If a neighborhood is to remain stable, it is
necessary that properties shall continue to be occupied by the same racial and social
classes. Changes in social or racial occupancy contribute to neighborhood instability
and the decline of value levels.”** To implement this policy, the FHA even went so far as
to recommend the use of restrictive covenants to ensure neighborhood stability.'*

The notion that race had a direct impact on property values was broadly adopted by the
appraisal industry, and appraisers were trained to evaluate properties using race as a

*Tbid., p. 69.

1 Ibid.

" William J. Collins and Robert A. Margo, “Race and Homceownership, 1900-1900,” availablc at:
httpufeh.net/Clio/Conferences/ASSA Jan_00/margoshiml.

2 Massey, “Origins of Economic Disparities,” op. cit., p. 71-72,

1 Frederick Babcock, Director of FHA Underwriting Division, “Techniques of Residential
Location Rating,” Journal of the American fnstitute of Real Lstate Appraisers of the Nalional Associalion
of Real Estate Boards, v. VI, n. 2 (April, 1938), p. 137,

4 Masscy, “Origins of Economic Disparitics,” op. cit., p. 71-72.
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factor. McMichael’s Appraising Manual, for example, provided the following ranking of
race and nationality by impact on real estate values (in order of preference):*®

English, Germans, Scotch
North Ttalians
Bohemians or Czechs

W=

bl

Poles

Lithuanians

Greeks

Russians, Jews (lower class)
South Ttalians

Negroes

0. Mexicans

w

=0 ® N e

Such lists remained in appraisal manuals long after the Fair Housing Act was passed in
1968.

Similar policies were employed in the insurance industry, as homeowners insurance
companies adopted policies that resulted in either the outright denial of insurance in
minority neighborhoods or the availability only of policies that provided inadequate
protection at excessive cost to consumers.

Given the prevalence of race-based standards in appraisals, insurance, and government
mortgage lending programs, it comes as no surprise that private banking and savings
institutions also refused to offer mortgage loans in communities of color and integrated
communities. Even after passage of the Fair Housing Act, these practices received tacit
approval from the federal banking regulatory agencies. It was not until 1976, when a coalition of
civil rights groups sued them for failing to enforce the Fair Housing Act, that the federal banking
regulatory agencies even acknowledged that they had any enforcement responsibilities under the
Act.*  The settlement required the agencies to collect information on the mortgage
lending practices of the stitutions they regulated, and to establish and implement fair
lending examination procedures.

Discrimination and Segregation Led to Civil Unrest

The FHA and VA programs, in combination with declining housing construction costs,
quickly led to vast White suburbanization and the abandonment of urban centers. These
urban centers increasingly grew to be predomimately African-American communities.
During the 1950s and 1960s, federal “redevelopment” and “urban renewal” programs
were used to celiminate “urban blight” by razing neighborhoods and Black-owned

15 McMichael's Appraising Manual, 4 Edition, 1951
16 National Urban League et. al. . Office of the Comptroller of the Currency, et al , 1976
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businesses. Many homeowners were relocated just blocks away in neighborhoods
Whites had abandoned, and low income Black families were relocated to newly
constructed public housing that was pushed into the middle of the Black commumity,
thereby stalling encroachment of Black familics into White arcas.” By the 1960s, these
policies and practices of segregation and isolation were accompanied by police brutality,
while employment and voting rights violations bred fuming resentinent that crupted in
violent civil unrest.

Current Segregation in the United States

The story of housing segregation and discrimination since those fateful years of the
1960s is, in many ways, a disappointing one. To be sure, some improvements have been
made since the federal Fair Housing Act was enacted in 1968 following the landmark
events of that year. According to the U.S. Census Bureau, which follows other social
scientists in measuring segregation along five different dimensions,™ “All five measures
of segregation indicate a [nationwide] reduction in residential segregation of Blacks
[from non-Hispanic Whites] between 1980 and 1990, and a further reduction between
1990 and 2000.” Moreover, on the single most widely used index of segregation,
dissimilarity, “only 8 of 220 mctropolitan arcas had an increase in residential [Black-
White] segregation between 1980 and 2000, while 203 metropolitan arcas had a
decrease.”® And in a neighborhood-level analysis of 69 of the largest metropolitan areas
(25,134 ncighborhoods), rescarchers at the Urban Institute found that the share of these
ncighborhoods that was “exclusively White” —i.e. less than 5 pereent Black—fell from 65
percent in 1980 to 56 percent in 1990 and then to 47 percent in 2000.2*

Still, America Temains a significantly scgregated country. Relying on the same
necighborhood-by-neighborhood  analysis, the Urban Tnstitute’s analysts found that
“among ncighborhoods that were exclusively White in 1990, 81 percent remained so in
2000, while 15 percent shifted into the predominantly White category [i.c. 5 to 10 pereent
Black population].” Meanwhile, virtually all —over 90 percent—of the neighborhoods
that were predominantly or exclusively Black in 1990 were predominantly or exclusively
Black in 20002 It is therefore no surprise that while the typical White resident of a
metropolitan arca lives in a neighborhood that is 80.2 percent White, 6.7 percent Black,

17 Masscy and Denton, American Apartheid, op. cit,, p. 56.

* These ate: evenness (dissimilarity), exposure, concentration, centralization, and clustering.

19 U.S. Census Burcau, Racial and Lthnic Residential Segregation in the Uniled States: 1980-2000
{August 2002), p. 59. Availablc at

httpy/fveww.census govibibes/www/housing/honsing _patterns/pdt/ch3pdf

2 Ibid., p. 64.

2 Rawlings, L., et. al., “Race and Residence: Prospects for Stable Neighborhood Integration,” in
Neighborhood Change in Urban America, n. 3 (March 2004), p. 2. Available at
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7.9 percent Hispanic and 3.9 percent Asian, the typical Black resident lives in a
neighborhood that is 51.4 percent Black, 33 percent White, 11.4 percent Hispanic, and 3.3
percent Asian.? And while segregation has declined by over 12 percent in metropolitan
arcas which have less than five percent Black population, the decline in metropolitan
arcas with a Black population of 20 percent or more has been only about half that2

These findings confirm that there is an ongoing erisis of segregation in America. While
segregation does scem to be declining on some dimensions nationwide, it is declining
very slowly, and indeed increasing in some areas. America’s metropolitan areas remain
far more scgregated than they were in 1980, almost a decade before the Fair Housing
Amendments Act of 1988, which expanded the fair housing enforcement powers of both
the Department of Housing and Urban Development and the Justice Department.

Bifurcated Financial Service System

In addition to residential segregation, Americans still experience differential access to
maimstream financial institutions on the basis of race. Housing experts Kathleen C. Engel
and Patricia A. McCoy write that “When people of color are in the market for home
loans, they often do not look bevond subprime lenders and mortgage brokers.” One
reason for this, they arguce, is a “lingering mistrust of banks” that developed as members
of that community experienced past discrimination by banks when anti-discrimination
laws were not adequately promulgated or enforeed

In fact, discriminatory treatment of people of color and members of other protected
classes continued ceven after such actions became illegal under the federal Fair Housing
Act% For example, at the request of civil rights groups, in the carly 1970s federal
banking regulators surveyed the industry about its underwriting practices; a surprising
number of institutions acknowledged using prohibited bases in their mortgage lending
decisions. Another factor contributing to minorities” patronage of subprime lenders is
the failure of regulated depository institutions (banks and thrifts) to develop appropriate
lending products and market them effectively and aggressively in communities of color.
Additionally, many banks and thrifts simply did not open branches in Black
neighborhoods. Tn recent years this has left a vacuum that has been filled by subprime
and payday lending.?

% ”[ithnic Diversity Grows, Neighborhood Integration Lags Behind,” Report by the Lewis Mumford
Center (April 2001), p. 3. Available at hitp:/mumiord.aibany.cdu/cersus/report.himl.

2Tbid., p. 4.

* Kathleen C. Engel and Patricia A. McCoy,”From Credit Denial to Predatory Lending,” in
Segregation: The Rising Cosls for America, op. cit., p. 93.

2 See, for example, the National Urban League el al. v. Office of the Complroller of the Currency, el al.
2 James H. Carr and Nandinee K. Kutty, “The New Imperative for Equality,” in Segregation: The
Rising Costs for America, op. cit., pp. 1-38, p. 20.
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In the decades since the passage of the Fair Housing Act, a number of other laws have
been passed that are designed to increase access to mortgages and other types of credit
for members of protected classes and low and moderate income consumers. These
include the Equal Credit Opportunity Act (ECOA), the Home Mortgage Disclosure Act
(HMDA), and the Community Reinvestment Act (CRA).  Collectively, these laws have
provided important information for tracking mortgage market patterns, endowed
numerous federal government agencies with responsibility for oversceing the lending
practices and activities of many lending institutions, and created tools for enforcing fair
lending compliance. Over the decades, some progress has been made in changing the
way mainstrcam lending institutions view historically underserved communitics.
Private enforcement actions have provided some of the impetus for this change, as has
public policy, on occasion. For example, in the 1990s during the Clinton Administration,
CRA enforcement was stepped up and the Department of Justice played a more active
role in fair lending enforcement. But, as we will sce, the commitment to vigorous
enforcement has been sporadic, and the regulatory structure has not kept pace with the
changes in the mortgage lending industry. The result is that communities of color have
been left vulnerable to exploitation and abuse.

The Context for the Current Crisis

The current crisis arises from the confluence of several trends in the mortgage market
that have unfolded over the last decade and a half. These include the inercased reliance
on technelogy in mortgage originations, the restructuring of the mortgage lending
industry, and the explosion of subprime lending fueled by innovations on Wall Street.

The impact on the mortgage industry of technological advances in computers and data
management cannot be overstated.  Twenty years ago, most mortgage loans in this
country were underwritten manually.  This meant that a person reviewed the
information collected by the loan officer and made a decision about whether or not to
approve the loan based on the credit history of the applicant and the appraised value of
the property. This system allowed for wide variations in underwriting standards and
how they were interpreted, often to the detriment of members of classes protected by the
federal Fair Housing Act.

Automated Underwriting and Credit Scores

In the mid-1990s, this system began to change, largely at the behest of Fannie Mae and
Freddie Mac — the government-sponsored enterprises (GSEs) which are the secondary
market agencies that buy loans from originating lenders to maintain liquidity in the
mortgage market. The GSEs introduced automated underwriting (AU) systems, a faster,
more standardized — and theoretically more objective — way of evaluating the risk posed
by borrowers. These systems were made possible by the increasing power and
decreasing costs of computer technology. They were anchored by another technology-

National Fair Housing Alfiance




324

2008 Fair Housing Trends Report / Page 15

based innovation: credit scores. These are numerical indicators that are derived from an
automated analysis of an applicant’s historical use of credit. Credit scores were touted as
providing an accurate and unbiased assessment of the risk that a particular borrower
would default on a loan.  Credit scores, in tum, paved the way for the introduction of
risk-based pricing — that is, the notion that if a lender could accurately assess the
repayment risk of a particular borrower, it could then price that borrower’s loan at a rate
that reflected that risk.  This meant that rather than denying loans to higher risk
borrowers, lenders could simply charge them higher interest rates. With the advent of
risk-based pricing, credit — high priced credit — began to flow into previously credit-
starved communities. Thus, credit scoring and automated underwriting revolutionized
the mortgage market.

Industry Consolidation

At the same time as this technological revolution was occurring, there were a
consolidation of the industry and a transformation of the channels through which
borrowers and lenders came together. The advent of interstate banking in the mid-1980s
launched an era of bank consolidation that was unprecedented, with a record number of
bank mergers that resulted in a relatively small number of increasingly large
institutions. Many small and mid-sized institutions disappeared, gobbled up in the
merger mania.

In the race for “financial modernization,” bank holding companies became increasingly
complex as well, combining many different types of companies under a single corporate
umbrella. Thus, a single bank holding company might own a commercial bank, a thrift,
a mortgage company, a finance company, and a series of other businesses. This gave the
company many different channels through which to serve different customers and
communities. For example, the bank and mortgage company might offer prime
mortgage loans in upper income, largely White communities, while the finance
company might offer subprime loans in lower income communities and communities of
color. Thus, the type of loan product a borrower ended up with could have less to do
with his or her creditworthiness than with which of the lender’s channels was operating
in his or her neighborhood. For Community Reinvestment Act purposes, banks can
claim credit for loans made by their affiliates, and the regulators do not distinguish
between prime and subprime loans. This approach climinates one potential incentive
for banks to make sure that prime loans are available to prime customers, regardless of
where they live.

Enter: Mortgage Brokers
This period also saw tremendous concentration within the mortgage lending business

and a shift away from retail lending. In 1990, the top 25 mortgage originators
nationwide accounted for less than 30 percent of the $500 billion of mortgage loans
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made that year. By 2002, the top 25 originators accounted for 78 percent of $2.5 trillion
worth of loans® Such consolidation was made possible by a change in the way the
business was conducted. Lenders discovered that, in many cases, it was much cheaper
to rely on third partics to find potential customers and gather their information than to
maintain a large staff for this purpose. Thus began the rise of the mortgage broker.
There were 7,000 mortgage brokerage firms operating in 1987 That number rose to
more than 20,000 by 1995, and by 2002, 44,000 brokerage firms were in operation, with
some 240,000 employees? By recent accounts, brokers now originate more than 45
percent of the nation’s mortgages.*

The use of brokers, who originate 70 percent of subprime loans,® represents a radical
change from the previous cra in which banks and thrifts dominated the mortgage
business and made loans on a retail basis, using their own employees who were located
in the lenders” branch offices and had direct contact with prospective borrowers.
Brokers, in contrast, are independent agents who shop loan applications around among
a number of different lenders. They offer borrowers convenience, because they
generally go to the borrower, rather than vice versa. Many brokers market their services
very aggressively in target communities, putting flyers in mailboxes, knocking on doors,
and running ads on late night television. They tend to emphasize low monthly
payments and casy qualification standards, rather than the type of loan and its long
term costs. Brokers’” lower overhead, aggressive marketing, and flexibility and
convenience are allegedly difficult for banks to compete with. Many banks have
decided, instead, to work with brokers.

In order to attract broker business, lenders offer incentives for brokers to bring loans to
them. While they may take different forms, these incentives represent profit to the
broker, and are paid for by the borrower. For example, lenders frequently pay brokers
“yield-spread premiums,” bonuses awarded when the terms of the loans they made
were more lucrative than the minimum standards set by the lender. Other brokers
received higher fees for selling mortgages with prepayment penalties.®? Such incentives
create a system in which the best deal for the broker is not necessarily the best deal for
the borrower. This is a conflict of interest that is rarely apparent to the borrower, rarely
resolved in the borrower’s interest, and a recipe for abuse.

2 William Apgar, ct. al., “Credit, Capital and Communitics: The Implications of the Changing
Mortgage Banking Industry for Community Based Organizations,” Joint Center for Housing
Studics, Harvard University, March 9, 2004, page 1, available at:
https/fwww.jchs harvard edu/publications/communitydevelopment/occd
21Tbid, p. 16.

% See MBA Research Data Notes, “Residential Mortgage Origination Channels,” September 2006,
p-1

1 1bid.

32 The Subprinte Lending Crisis, report by the Minority Staff of the Joint Economic Committee,
October 2007, p. 20.

1

Lpde.
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Subprime Lending Skyrockets

According to Federal Reserve Chairman Ben S. Bernanke and the Joint Economic
Committee of Congress, subprime lending went from being $35 billion a year industry
in 1994 to a $190 billion industry in 2001 to $600 billion in 2006.3 This represents a leap
from 4.5 percent of all single family mortgage originations in 1994 to 20 percent in 2006.
What made this growth possible was sccuritization, a financial innovation engineered
on Wall Street to attract investors.  Securitization involves pooling a large number of
mortgage loans and selling financial instruments (securities) backed by the pool. The
borrowers” monthly loan payments are collected by an intermediary (a mortgage
scrvicer) and passed along to the investors. Sccuritization created a massive source of
capital utilized by stand-alone subprime lending entities and subprime subsidiaries of
traditional banking institutions.

In recent years the predominant loan-type marketed by subprime lenders has been the
hybrid adjustable-rate mortgage (ARM)—known as a 2/28 or 3/27 loan. These mortgage
loans have a fixed interest rate for the first two (or three) years, at which point the rate
adjusts, followed by serial rate adjustments (usually upward) every six months for the
remaining 28 (or 27) years of the loan. Of the total subprime mortgage loans originated
in 2005, morc than 72 percent were either 2/28 or 3/27 hybrid ARMS.* The periodic rate
increases associated with these loans can increase the borrower’s interest rate by 1.5 to 3
percentage points, and the monthly payment can go up by as much as 30 to 40 percent.’
This leads the borrower to suffer significant payment shock after the honeymoon of low
fixed rates has ended. In some cases, there is no “honeymoon” as borrowers start out
with unwarranted high interest rates that then adjust ever upward. Subprime hybrid
ARMs generally carry pre-payment penalties that are in place throughout - and
somelimes beyond - the initial fixed-rate period. Most do not collect monthly escrows
for property taxes and insurance, which means that the borrower is responsible for
making these payments when they come due.

This type of loan was never designed to be sustainable over the long term. It was
predicated on the idea that the borrower could refinance at the point of the initial rate
increase. Many borrowers report that this is just what their mortgage broker told them:
“Don’t worry, when the rate adjusts, you can refinance.” And while it was true that
housing prices in general were rising at unprecedented rates,* it was also true that

 Comments delivered by Ben S. Bemanke at the National Community Reinvestment Coalition
Annual Mecting, Washington, D.C., March 14, 2008, available at:

http:/lwww federalreserve. gov/ newseventsfapeech/bernanke200803 142 htmy Joint Economic
Committee Report, op. cit.

# Joint Economic Committee Report, op. cit., p-10.

 Ibid.

% According to a study by Robert Shiller which tracked the relationship between house price
increases and inflation since the late 1800s, in the 100 years preceding 1995 housc prices have not
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repeated refinancings stripped homeowners of their home equity, with no guarantee of
providing an affordable or sustainable loan payment.

Loans made to subprime borrowers are in general riskier than loans in the prime
market, if only by virtue of their features and pricing structure. The risk associated with
these loans has long been recognized. Subprime loans are eight fimes more likely fo default
than conventional loans. They carry a 72 pereent greater risk of foreclosure than fixed-
rate mortgages.” The implications of this are staggering.  With nearly half a trillion
dollars in subprime loans set for rate-resets in 2007 and 2008, hundreds of thousands of
familics will be at serious risk of foreclosure.® According to USA Today, more than 2
million homeowners arc behind in their mortgages and another 2 million face loan
resets.® With the rapid descent in house-prices, refinancing out of high-rate mortgages
is no longer an option for most homeowners in need. Even if it were, it’s not clear it
would, in the present circumstances, do the trick. And resets are not the only problem.
Ore striking trend has been a markedly higher default and delinquency rate on ARMs
issued in recent years, delinquencies occurring well before any scheduled rate reset.*

Enter: Investors

One might wonder how it was possible that savvy investors would continuc to pour
dollars into such a risky proposition. Part of the answer was suggested by the Federal
Reserve in November of 2007, when it stated that economic models used by lenders to
estimate the likelihood of loan defaults “were overly focused on unemployment as a
driver of problem loans,” and that lenders” and investors” “confidence about favorable

risen faster than inflation. But in the period from 1995 to 2006, house prices increased by more
than 85 percent after adjusting for inflation. Sce Joint Economic Committee Report, op. cit., p. 2,
citing  Robert  Shiller,  Irrational Exuberance  website  9/10/07, available  at:
http:/www.irtationalexuberance com.  Dean Baker, co-director of the Center for Economic and

Policy Rescarch, estimates that this unprecedented inflation-adjusted increase in house prices
likely reflects $8 trillion in housing bubble wealth. Sce Dean Baker, “Midsummer Meltdown:
Prospects for the Stock and Housing Markets” (2007), p. 2, available at:

ms/OB_Midsurine

v www ceprnet/documents/pub OMeltdown % 20nal.pdi.
% Ellen Schlocmer, Keith Ernst, Wei Li and Kathleen Keest, “Losing Ground: Foreclosures in the

i

Subprime Market and Their Cost to Homeowners,” December 2006, available at:
www.responsiblelending.arg. This applics to subprime loans originated in 2000, after controlling

for credit score.

 See “Snapshot of the Subprime Market,” Center for Responsible Lending, November 28, 2007,
p. 2, available at htip://swww.responsiblelending org/pdis/snapshoi-of-the-subprime-market, pdi.
¥ See “Criticism Rains Down on Mortgage Industry,” USA Today, October 23, 2007; available
online at http://www.usatoday.com/menev/econemy/housing/2007-10-23-mortgages-

40~ As Defaults Risc, Washington Worrices,” New York Times,
mes.cony/200

=bio(d43058444207

&ei=5124& parto; comalinkéexprod=permalink
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home-price and interest rate developments” led them “to underestimate the risk of
nonprime mortgages.”# Add to this scenario a large pool of investors seeking to increase
profits through high-interest lending mediated by brokers looking to originate the
highest possible loans to win the highest possible fees and we have a recipe for disaster.
Further, under current law, the investors were not liable for any fraudulent behavior on
the part of the brokers or lenders who originate the loans in which they invest
Therefore, they had no incentive to weed out abusive practices.

In sum, what developed was a mortgage lending system in which brokers were paid to
put borrowers into excessively expensive loans, loan originators immediately sold off
their loans and had little interest in their long-term performance, and investors (until the
current rash of foreclosures) carned huge profits but bore no liability for the actions of
the brokers and lenders. Tt is hard to imagine a better recipe for fraud and abusc.

The Joint Center for Housing Studies” William Apgar has characterized the situation
especially well:

In a world in which the broker is detached from the lender and the lender
is detached from the investor, market feedback loops are broken, or at
best arc slow to operate. Rather than work to root out abuse, under the
current industry structure, some buyers pay more, brokers earn a
premium return, and investors are compensated. Yet despite the fact that
such high foreclosure rates, if realized, would have potentially
devastating consequences for individual borrowers and communities, the
[investor] disclosure documents simply state that the pools were priced to
compensate investors for bearing the risks. The result is that the impact
of foreclosures to borrowers and communities is ignored by the capital
markets.

Until now, that is, when those markets themselves are threatened.

4 Danielle DiMartino and John V. Duca, “The Rise and Fall of Subprime Mortgages,” Federal
Reserve Bank of Dallas Economic Letter, v. 2., n. 11 (Nov. 2007), p. 6, available at:
hitpy/fwrww dallasfed org/research/eciett/2007/¢107 10 himl. Tt did not help things that some

housing scholars were adding fucl to the fire with their own models. For examnple, in 2003, smack
in the middle of the house price run-up, Harvard University’s Joint Center for Housing issucd a
report intended to dispel the worry that the U.S. was experiencing a housing bubble. “Large
nominal home price declines are relatively rare and it takes significant and concentrated job
losses—well beyond those in evidence in most places today —to precipitate a retreat,” it said. See
“The State of the Nation’s Housing: 2003,” p. 5, availablc at:

hitps/fwww.ichs. narvard.edu/publications/inarkets/s 003.0df.

“ Apgar, op. cit,, p. 44.
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Lax Oversight by State and Federal Regulators

Another factor that contributed prominently to the ballooning of the subprime market
was the opportunity for lenders to provide financial services in a highly unregulated
atmosphere. Many lenders who peddled subprime loans were non-depository financial
institutions who, in licu of being regulated at the federal level, were regulated by
various state finance departments.  Unfortunately, state regulators, hindered by weak
laws or a lack of resources, were not able to keep abreast of the abusive practices being
perpetuated in communities across the nation. While many states and localities passed
strong anti-predatory lending laws, state regulators were unable to keep up with the
practices of the increasing number of lenders doing business within their borders.

In addition, many lenders increasingly relied upon the services of mortgage brokers to
generate loans on their behalf. Many mortgage brokers, regulated at the state level,
benefited from the lack of resources and legal ability of state regulators to effectively
monitor and police their practices. Some states did not even bother to license mortgage
brokers. For example, the state of Ohio only passed a law requiring mortgage brokers to
be licensed in 2002. The law also required a civil and criminal background check on
anyone seeking to obtain a license.

Federally regulated lenders also took advantage of lax oversight to originate huge
volumes of loans. Depository institutions were able to use rulings from the Office of the
Comptroller of the Currency (OCC) and other regulators to their benefit. The OCC,
following a similar ruling issued by the Office of Thrift Supervision, issued a decision
providing an exemption for its member institutions from state anti-predatory lending
laws.# Not only did the decision provide pre-emption for the member bank, but the
pre-emption extended to the affiliates and third party vendors of the member
institution. Thus mortgage brokers doing business on behalf of the company and any
subprime subsidiary would, according to the federal regulators, be exempt from state
regulation and state lending laws that prohibited abusive lending practices. This was
damaging to communities because many states that had responded more quickly than
the federal government and established stringent anti-predatory lending statutes were
unable to apply those statutes to the subprime affiliates of some federally regulated
banks. However, the OCC ruling and others like it were a boon to lenders who were
able to make larger profit margins on subprime loans. Lenders who for years had been
telling civil rights and consumer advocacy groups that there was insufficient need for
credit in minority neighborhoods, were now able to do high levels of lending through
their subprime affiliates in central city neighborhoods — much to the detriment of
homeowners and buyers in minority neighborhoods.

4 Office of the Comptroller of the Currency v. Spitzer, 396 I.Supp. 2d 383 (S.D.N.Y. 2005)
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Targeting Minority Borrowers

Until recently, the explosion of subprime lending was touted as a good thing, expanding
homeownership opportunities for people of color and others previously shut out of the
market. The homeownership drive, especially for minority families, began under the
Clinton administration and continued under the Bush administration. It was a
cornerstone of what President Bush called the “ownership society,” with Bush declaring
in 2002 that “We want everybody in America to own their own home.” He even issued a
challenge to lenders to create 5.5 million new minority homeowners by the end of the
decade.#

Presidents Clinton and Bush were, of course, right that minority homeownership should
be a major public policy concern. In the United States, homeownership is the primary
source of family asset development and intergenerational wealth accumulation.
According to the Harvard Joint Center for Housing Studies, among households under
the age of 40 with a net worth between $20,000 to $50,000, homeowners have ten times
the median net wealth of renters. Home equity accounts for half of that wealth. When
the age-range is broadened to include households in their 40s and 50s, homeowners
have almost 14 times the wealth of renters.®

Homeownership contributes a far larger share of assets for minorities than for Whites:
home equity constitutes two-thirds of African-American families’ asscts, as opposed to
two-fifths for White familics’.® Tn large part because Black homeownership rates still
lag significantly behind those for White families, the median net worth of African-
Amcrican houscholds in 2002 was $5,988, while median net worth for White houscholds
stood at $88,651.% Done correctly, increasing homeownership could be of tremendous
benefit to people of color.

Even before the current crisis occurred, it was never true that subprime lending
expanded homeownership for people of color. Tn fact, the evidence indicates that the
opposite was true. HUD's research has found that 80 percent of subprime mortgages
were refinance loans, made to customers who already own their home.*

# Greg Ip, James R. Hagerty and Jonathan Karp, “Housing Bust Fucls Blame Game,” Wall Street
Journal, March 19, 2008, p. A1.

5 The State of the Nalion’s Housing 2006, Joint Center for Housing Studics, Harvard University
2006), p. 19.

4 Gregory D. Squires, “The Nesv Redlining,” in Squires, ed., Wiy the Poor Pay More (Westport,
CT: Praeger, 2004), pp. 1-23, p. 5.

#7 Miriam Jordan, “Wealth Gap Widens in US Between Minorities, Whites,” Wall Street journal
(Oct. 18, 2004), p. A2.

+ See HUD, Unequal Burden: Income and Racial Disparities in Subprime Lending in America
{Washington, D.C.: HUD, 2000).
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Several recent studies document the existence of severe racial discrimination in the
subprime market. For example, according to one study that analyzed more than 177,000
subprime loans, borrowers of color are more than 30 percent more likely to reccive a
higher-rate loan than White borrowers, even after accounting for differences in
creditworthiness

Another analysis shows that borrowers residing in zip codes whose population is at
least 50 percent minority are 35 percent more likely to receive loans with “prepayment
penalties” than financially similar borrowers in zip codes where minorities make up less
than 10 percent of the population® Morc than 70 percent of all subprime loans come
with such penaltics, which box borrowers into high-rate loans even after they've
bettered their credit and wish to refinance®™ For example, for a family with a $150,000
mortgage at an interest rate of 10 percent, a typical prepayment penalty imposes a fee of
$6,000 for an carly payoff—an amount greater than the wealth owned by the median African-
American fantily.>?

Another striking study of discriminatory lending practices has found that high-income
African-Americans in predominantly Black neighborhoods are three times more likely to
receive a subprime purchase loan than low-inconte White borrowers.

African-American and Latino borrowers are disproportionately represented in the high-
cost loan market, with 55 and 46 percent of African-American and Latino borrowers,
respectively, receiving high-cost loans. In contrast, only 19 percent of White borrowers
are given high-cost loans.>*

# See Bocian, D. G., K. S. Ernst, and W. Li, Unfair Lending: The Effect of Race and Ethnicity on the
Price of Subprinte Mortgages, Center for Responsible Lending, May 2006, p. 3. Available at

onsiblelending.org.
0 Sce Borrowers In Higher Minority Areas More Likely to Receive Prepayment Penalties on Subprime

Loans, op. cit., p. 1.

51 Kcith Brnst, D. N. Goldstein, and C. A. Richardson, “Legal and Economic Inducements to
Predatory Practices,” in Squires, ed., Why the Poor Pay More, op. cit., p. 108. See also Josh Nassar,
“Abusive Lending and Pricing Disparities in the Subprime Market,” presentation on behalf of
Center for Responsible Lending, given at annual conference of the National Fair Housing
Alliance, July 10, 2006. On file with the National Fair Housing Alliance; and “Snapshot of the
Subprime Market,” Center for Responsible Lending, November 28, 2007, p. 3, available at
httprffvwww responsiblelending.orgipdfs/snapshob-of-the subprime.-market. pdf.

2 See Bocian, D. C. and R. Zhai, Borrowers In Higher Minorily Areas More Likely to Receive
Prepayment Penalties on Subprime Loans, Center for Responsible Lending, January 2005, Available
at www respongiblelending.org.

% Center for Responsible Lending's Fact Sheet on Predatory Mortgage Lending, op. cit. See also
Unequal Burden, op. cit., and The impending Rale Shock: A Study of Home Mortgages in 130 American
Cities, ACORN, August 15, 2006, available at www.acoin.org.

5 Calculations from data reported in Robert B. Avery, Kenneth P. Brevoort, and Glenn B. Canner,
Higher-Priced Home Lending and the 2005 HMDA Data, Federal Reserve Bulletin A123, A160-
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To make matters worse, many borrowers who end up in the subprime market don’t
even belong there. They actually qualify for loans in the prime market. Fannie Mac and
Freddic Mac have found that up to 50 percent of those who end up with a subprime loan
would have qualified for a mainstream, “prime-rate” conventional loan in the first
place®  (According to a study conducted by the Wall Street Journal, this number may
be as high as 61 percent.®)

The Inevitable Foreclosure Crisis

The nation is now finding that the house price increases that masked the problems in the
subprime market have ended: the bubble has burst. After reaching its peak in 2005, “the
Standard & Poor’s/Case-Shiller index of year-over-year home-price appreciation in 10
large U.S. cities was down 5 percent in August [2007]—its biggest drop since 1991,
according to the Federal Reserve.” In a recent speech, Fed Chairman Bernanke
highlighted a recent survey showing that nearly 30 percent of homeowners reported that
they saw the value of their house decrease during 2007.* And according to Reuters,
home prices fell 8.9% in 2007, while Baker calculates that prices dropped at a 16% annual
rate in the final quarter of 20075

Falling house prices have led to record foreclosures in recent months. A recent study by
an online marketplace for foreclosed properties reports that more than one million
properties went into some stage of foreclosure in 2007, a 75 percent increase from 2006.5
More than half of these foreclosure starts were on subprime mortgages.® The Wall Street
Joumal reports that, just as the number of homes entering foreclosure in the last quarter
of 2007 rose to the highest level on record, last year was also the first time that

161 (September 8, 2006). See also hitp:/foversight house.govidocuments/2007 53-
40582, pdi. These figures are based on combining the statistics for both purchascs and refinances.
55 See the Center for Responsible Lending’s Fact Sheet on Predatory Mortgage Lending at

hittpe//www responsibielending.org/pdis/2b003-mortgege?(05 . pdf, and ACORN's report The

Impending Rate Shock, op. cit.

% Sce “Subprime Debacle Traps Even Very Creditworthy,” December 3, 2007.

57 Federal Reserve Bank of Dallas Economic Letter, op. cit,, p. 8.

% Comments delivered by Ben S. Bernanke at the National Community Reinvestment Coalition
Annual Meeting, Washington, D.C., March 14, 2008, available at:

hitpfwww federalreserve govinewsceventsfspecch/bernanke 200803 14a. him.

% Reuters, “Home Prices Plunge at Record Rate in 2007,” Feb. 26, 2008, available at:

htrpy/fvrww renters.com/article/businessNews/AdUSN ATO0374720080226; Dean Baker, “These
Loans Were Made for Walking,” available at: htip://www iruthout.org/Gocs 2606/0204088.shiml.
" RealtyTrac, Jan. 29, 2008, available at:

/W

v realfytrac.com/ContentManagement/pressrelcase.aspx?ChanneliD=!

7.

itemID=3988 4

61 Bernanke cominents to NCRC, op. cit.
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“American homeowners, in the aggregate, owned less than half the value of their
houses,” at 47.9%.% This number stood at higher than 80% in 1945.

These trends have also led to recent declines in homeownership rates. According to the
Census Burcau, aggregate homeownership fell in the fourth quarter of 2007 to 67.8
percent, down from 68.2 pereent in the third quarter.® The news is much worse for
African Americans who saw their already severely low homeownership rate decline to
47.7 percent in the fourth quarter of 2007, down fully two percentage points from its
peak in 2004.% According to Mike Calhoun, President of the Center for Responsible
Lending, the subprime mortgage debacle “stands to likely be the largest loss of African-
American wealth that we have ever scen, wiping out a gencration of home wealth
building.”s

More than 7 million families in the United States now hold a subprime mortgage, and
2.2 million families with a subprime loan made from 1998 through 2006 will face
foreclosure in the next few years. One in five subprime mortgages made from 2005 to
2006 will end in foreclosure.* The losses have finally reached a level that is threatening
Wall Street and the entire economy. This has spurred long-overdue federal action. But
it is unlikely that this action will help the hundreds of thousands of people, many of
them people of color, who have already lost their homes to subprime foreclosures.

Given the financial dangers associated with subprime loans, prepayment penalties,
excessive fees, exaggerated incomes, and abusively high interest rates, it is clear that the
discrimination found in the subprime market constitutes a grave threat to the financial
well-being of America’s already under-served populations. African-American and
Latino communities have already been hit hard, and we can expect homeownership
rates to continue their descent.”

The Effects of Foreclosures in Minority Communities

The neighborhood effects stemming from the housing crisis will be enormous.
According to the Center for Responsible Lending, foreclosures in 2005 and 2006 alone

& Sudeep Reddy and Sara Murray, “Housing, Bank Troubles Decpen,” Wall Street Journal, March
7,2008, p. Al.

& http:/fwww.census gov/hhies/wew/housing/hys/qrd7 /qdl7press pd f

™ Ibid., scc also Baker, “Homeownership: The Fast Path to Poverty,” November 12, 2007,
available at: http://swaww ceprnesindex. php/op-eds.columns/op-eds-columns/homeownership:
the-fast-path-to-poveriy
% htips/mews.bbocouk i
% “Snapshot of the Subprime Market,”op. cit.

7 See “Subprime Lending: Net Drain on Homeownership,” CRL Issue Paper No. 14, Center for
Responsible Lending, March 27, 2007.
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led to the devaluation of 44.5 million homes. The total decline in house values and tax
base from nearby foreclosures was estimated to be $223 billion.*

Additional rescarch by Dan Tmmerghack of the Georgia Institute of Technology shows
that for “cvery forclosure within one-cighth of a mile of a single-family home, property
values are expected to decline by approximately 1 percent. For neighborhoods with
multiple foreclosures, property values are impacted even more. Tn Chicago, we
estimated the cumulative impact of two years of foreclosures on property values to
exceed $598 million, for an average of $159,000 per foreclosure.”®

A 2004 study in Philadelphia found that cach home within 150 fect of an abandoned
home declined in value by an average for $7,627; homes within 150 to 299 fect declined
in value by $6,810; and homes within 300 to 449 feet declined in value by $3,542.70

When houses are foreclosed and then abandoned, as they often are, cities must often
absorb the cost of dealing with demolishing or otherwise dealing with them. According
to Engel and McCoy, “Studies calculating the costs to cities of resolving abandoned and
foreclosed residential properties find that they range from $430 to $40,000 per home.””’
And when neighborhoods deteriorate through foreclosures that lead to demolition,
crime often incrcases. A separate study by Tmmergluck and Geoff Smith of the
Woodstock Institute in Chicago estimates that for every one percent in a city’s
foreclosure rate, crime increases 2.33 percent.”

Of course, declining property values and increasing foreclosures are associated with
reduced property tax revenue and increased government costs such as fire and police
services. On one estimate, state and local governments will lose more than $917 million
in property tax revenues as a result of lower housing values stemming from subprime
foreclosures.” This has a tremendous effect on funding for schools and provision of
municipal services of all types.

& “Overview of Subprime Mortgage Market” (powerpoint presentation), Center for Responsible
Lending, November 29, 2007, p. 18.

# Testimony of Dan linmergluck, Ph.D., before the Committee on Oversight and Government
Reform, Subcommittee on Domestic Policy, March 21, 2007.

7¢ Mayor and City Council of Baltimore v. Wells Fargo Bank, Complaint for Declaratory and
Injunctive Relief and Damages, op. cit., p. 2

7! Engel and McCoy, “From Credit Denial To Predatory Lending,” op. cit., p. 101.

72" After Voreclosures, Crime Moves In,” Boston Globe, Nov. 18, 2007, available at:
http/fwww hoston.com/news/nation/articles/2007/11/18/after_foreclosures crime moves in/,

73 Joint Leonomic Committee Report, op. cit., p. 1.
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Case Study: Baltimore v. Wells Fargo

On January 8, 2008, the Mayor and City Council of Baltimore, MD, filed a federal lawsuit
against Wells Fargo Bank under the Fair Housing Act. According to the City, Wells
Fargo has engaged in a pattern and practice of unfair, deceptive, and discriminatory
lending activity since at least 2000.

Baltimore has been hit especially hard by foreclosures in recent years. Foreclosure
activity increased fivefold from the first to second quarter of 2007, and there have been
more than 33,000 foreclosure filings since 2000. But this wave of foreclosures has fallen
disproportionately on Baltimore’s African-American communities. In 2005 and 2006,
two thirds of Wells Fargo’s foreclosures were in census tracts that are more than 60
percent African-Amecrican, whereas just 15.6 percent were in tracts that are less than 20%
African-American.”

The City charges that Wells Fargo employed the practice of “reverse redlining”: the
bank targeted areas traditionally underserved by mainstream, prime-rate lenders in
order to originate lucrative but unduly risky loans with customers who trusted the
lender, believed the written loan terms would be the same as the terms promised orally,
or lacked the experience or financial knowledge required to identify abusive loan terms.
Following a common thread running through minority communitics throughout
Amgcrica, Baltimore has struggled to recover from a history of racial discrimination in
lending. For example, in 1937, the federal government published a map entitled
“Residental Security Map for Baltimore,” which was designed to identify
neighborhoods within which it was “safe” for lenders to operate without fear of
“disruption” by racial tension or poverty-related causes.”

As the only lender who made more than 1,000 loans in Baltimore in cach year from 2004
to 2006, Wells Fargo's practices have tremendous impact on the stability of the City's
housing situation. With a history of discrimination and segregation, Baltimore's
minority communities are especially vulnerable to predatory and abusive lending
practices. This is precisely what appears to have occurred. Both the City’s foreclosures
and those connected to Wells Fargo are disproportionately concentrated in Baltimore’s
African-American neighborhoods. Half of Wells Fargo’s foreclosures from 2005 to 2006
were in census tracts that are more than 80 percent African-American, whercas only 15.6
percent were in tracts that were less than 20 percent African-American. And while just
2.1 percent of Wells Fargo’s loans in predominantly White neighborhoods result in
foreclosure, the figure is four times that in predominantly African-American

* Mayor and City Council of Baltimore v. Wells Fargo Bank, Complaint for Declaratory and
Injunctive Relief and Damages, p. 2, available at:
r.com/City %200f% 20 altimore
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neighborhoods. This leads to a foreclosure Tate in African-American neighborhoods that
is twice the City’s average, and a foreclosure rate in White neighborhoods that is half the
average.’s

One startling aspect of Baltimore’s minority communitics” foreclosure crisis is that
approximately 70 percent of Wells Fargo's Baltimore loans that result in foreclosure are
fixed rate Joans—and this ratio holds constant across both White and African-American
neighborhoods.” This is startling because it means foreclosures cannot be blamed on the
vagaries of fluctuating interest rates, and thus that the underwriting procedures
employed by Wells Fargo arc highly irresponsible. The fact that there is such a stark
differential between foreclosure rates in White neighborhoods and rates in Black
neighborhoods can support the charge that the bank’s underwriting standards were
especially reckless in the latter. Wells Fargo also placed higher-caps on adjustable rate
loans madc in African-American neighborhoods than it did on those made in White
neighborhoods (14.13 percent versus 13.61 percent).”

The patterns and practices identified by the City of Baltimore in its lawsuit against Wells
Fargo fit the profile of predatory lending described in this report. The origination of
unsustainable and discriminatory loan terms in African-American neighborhoods is
consistent with a desire to profit by targeting vulnerable communities in order to scll
high-cost loans to investors seeking high-returns.

Section II: The Nature and Extent of Housing Discrimination

Forty years after the passage of the Fair Housing Act, there are more than 3.7 million
instances of discrimination each year against African-Americans, Latinos, Asian
Americans, and American Indians in rental and sales markets.” It is crucial, however, to
point out that this estimate of annual aggregate fair housing violations is exfremely
conservative. For it does not reflect discrimination against persons with disabilities —the
group that files the highest number of complaints with HUD each year—nor
discrimination on the basis of religion, sex, familial status, color or other ethnicities. It
also does not reflect discrimination in the following areas: lending, insurance, planning,
and zoning or sexual or racial harassment in housing. The number does not include
linguistic profiling (discrimination on the telephone) or via the Internet or
discrimination when applications are filed, offers submitted in sales negotiations or
when people already occupy a residence. So, we can easily estimate the annual
incidence of discrimination to exceed four million and can only wonder and worry

#Ibid., p. 17, 20.

7 1bid., p. 21.

# 1bid., p. 31.

7 For the basis of this estimate, see NFHA's 2004 Trends Report, which reports findings from a
study of HDS 2000 data by John Simonson, University of Wisconsin - Platteville.
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about how much more there might be. One of the most effective ways of documenting
discrimination is through testing of housing, lending, and insurance providers. The
National Fair Housing Alliance (NFHA) and its members conduct most of the testing in
the United States.

NFHA conducts testing to identify systemic patterns and practices of discrimination. Tn
the 1990s, NFHA brought scveral cases against the nation’s largest homcowncers
insurance providers and four mortgage lending institutions.  These cases resulted in
wholesale changes throughout much of the industry. Insurance companies eliminated
or revised many discriminatory underwriting criteria, opened many offices or service
centers in African-American and Latino neighborhoods, and conducted training and
testing of company personnel and agents.  There are still insurance agents and
companics who do not comply with fair housing laws, and NFHA continues its work to
address these discriminatory practices. In November 2007, NFHA and Fair Housing
Advocates Association of Akron, OH, filed suit against GuideOne Insurance in the
United States District Court for the Northern District of Ohio for discrimination based
on religion (more information below).

Real Estate Sales Discrimination

In 2003, NFHA embarked on a multi-year, twelve-city enforeement project to test for
housing discrimination in real estate markets. The purpose of this project was to
conduct targeted enforcement testing of housing providers who violated the Fair
Housing Act during research conducted during HUD's Housing Discrimination Study
2000 (HDS 2000).  In the twelve metropolitan arcas investigated to date, NFHA's
testing revealed discriminatory steering practices and other illegal behaviors that are
both striking and pervasive. Since 2005, NFHA has filed 11 real estate discrimination
cases with the Department of Housing and Urban Development. No investigation has yet
been completed by HUD.  One case was dual-filed with the Michigan Department of Civil
Rights which issued a charge on the same day NFHA filed the case in federal court.
(NFHA & Kimberly Hobson-Hollowell & Darrick Hollowell v. Town & Country — Sterling
Heights d/bla Century 21 Town & Country; Century 21 Real Estate LLC; and Edward Dallas,
US District Court for the Eastern District of Michigan, Southern Division Case No. 4:07-
CV-10385). There is extensive information about the testing and cases in NFHA's 2006
and 2007 Fair Housing Trends Report. What follows is a brief summary of the real
estate testing findings.

In twenty percent of the real estate tests, African American or Latino testers were denied
service by real estate agents or provided limited service. This included refusal to meet
with Black or Latino testers, failure to show up for appointments with minority testers,
meeting with the minority tester but not showing the tester any homes, and showing
only onc or two houses to the minority tester, while the White tester saw several houses.
There were several instances in which the White tester was offered incentives, such as
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contributions to closing costs and/or lower interest rates, which were not offered to the
African-American or Latino tester. In addition, there were numerous mstances in which
the Black or Latino tester was required to provide a pre-approval letter or other financial
information before viewing houses, while the White tester was not required to do the
same. In some instances, both the White and minority teams were requested to provide
pre-qualification or pre-approval letters. There were no instances in which a White
tester was required to provide a pre-approval letter, while the Black or Latino
counterpart was required to provide the letter in order to view homes for sale.

Agents throughout the nation made inappropriate and illegal comments based on race
and national origin, racial composition of neighborhoods, religion, and schools. Tn
addition to perpetuating segregation by limiting the neighborhoods in which homes
were shown, in numerous instances real estate agents made blatant comments to Whites,
African-Americans and Latinos steering them away from certain communitics.  NFHA
discovered significant racial steering by numerous real estate companies in these twelve
metropolitan areas. In the tests where testers were actually shown homes, the rate of
racial steering was 87 percent. This is a significant finding and helps explain continued
patterns of racial and ethnic residential segregation in America.

Racial steering occurs when real estate agents limit housing choice to neighborhoods
occupied predominantly by persons of the buyer’s race or national origin: White buyers
see houses in White neighborhoods, African-American buyers see houses in African-
American neighborhoods, Latinos see houses in Latino neighborhoods, etc.  This
steering occurred even when Whites expressed an interest in seeing homes in interracial
neighborhoods or when African American or Latinos asked to see a specific home in a
White neighborhood.

Current federal, state and local laws, including the federal Fair Housing Act, prohibit
housing discrimination and steering. HUD's regulations implementing the federal Fair
Housing Act state that:

1t shall be unlazoful, because of race, color, religion, sex, handicap, familial status,
or national origin, to restrict or attempt fo restrict the choices of a person by
word or conduct in connection with seeking, negotiating for, buying or renting a
dwelling so as to perpetuate, or tend fo perpetuate, segregated housing patterns,
or fo discourage or obstruct choices in a community, neighborhood or
development. (24 CFR Part 14, Section 100.70(a)).

Racial Steering Increased from 1989 to 2000: According to data from the 2000 Housing
Discrimination Study, steering by agents, which oecurred either by agents verbally
discouraging buyers from certain neighborhoods or only showing houses in particular
neighborhoods, actually increased from 1989 to 2000.
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When White purchasers are discouraged from neighborhoods of color, while African-
American purchasers are steered to those same neighborhoods, there is a clear violation
of the federal Fair Housing Act. Sometimes real estate agents steer by limiting the
location of the homes they show buyers. In other cases, real estate agents steer by
making comments and editorializing about communitics and neighborhoods. In tests
conducted by NFHA, White testers were given encouraging information about White
ncighborhoods.  For example, agents made comments about lower tax rates, better
schools, and a “better lifestyle.” At the same time, agents provided discouraging
information to Whites about communities with higher African-American populations,
saying that the schools were not as good, referring to the African-American community
as a more rctail area, and discussing higher taxes and utilitics in the African-American
community. In contrast, the African-American buyer might be discouraged from
louking at the White neighborhood because it has a stigma as “where people come to
retire” and encouraged to look at the African-American community because it is less
expensive.

This type of editorializing and steering by comments is a violation of HUD's regulations.
The provisions related to unlawful steering practices include “discouraging any person
from inspecting, purchasing or renting a dwelling because of race . . . or national origin,
or because of the race . . . or national origin of persons in a community, neighborhood or
development” (24 C.ER. § 100.70(c)(1)}, and “discouraging the purchase ... of a
dwelling, by exaggerating drawbacks or failing to inform any person of desirable
features” (24 C.F.R. 100.70(c)(2)), and “communicating to any prospective purchaser that
he or she would not be comfortable or compatible with existing residents ...” (24 C.F.R.
100.70(c)(3)).
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Discrimination against Persons with Disabilities in Design and Construction

In recent years NFHA has increased its testing activities in the area of discrimination
against persons with disabilities in the design and construction of housing.

Examples of accessibility barriers include the absence of curb cuts or handicap accessible
parking spaces with adjacent access aisles, inaccessible kitchens and bathrooms, narrow
door widths and passageways, insurmountable thresholds and inaccessible switches,
outlets and environmental controls within units and throughout common use areas.
One builder/owner even has step in place to enter the bedroom. In addition, in some
Ovation rental communities, model units used to showcase the space to potential lessees
are located on the second floor of non-elevator buildings, rendering the model
inaccessible to wheelchair users and  people with mobility impairments.  Such
individuals are, thus, denied housing opportunities at these complexes.

Ovation Development Corporation — Las Vegas, NV

On August 7, 2007, NFHA filed a housing discrimination lawsuit against Ovation
Development Corporation, a builder and property manager of multi-family rental
apartments in the Las Vegas arca and scveral of its affiliated entitics. In the lawsuit,
NFHA alleges that Ovation discriminated against people with disabilities by improperly
building units that failed to comply with federal aceessibility standards in their design
and construction. The lawsuit was filed in the United District Court for the District of
Nevada.

The lawsuit is based on an investigation of 11 apartment complexes. The complexes are
located in Las Vegas and Henderson and include Acapella, Adiamo, Amalfi, Firenze,
Positano, Tesora, Tivoli, Tuscany, Venicia, Verona and Viviani. Together, the 11
complexes comprise 1,518 ground floor units and 368 buildings. All 11 properties failed
to mecet the accessibility requirements of the Fair Housing Act, which makes it illegal to
discriminate based on race, color, national origin, religion, sex, disability or familial
status. In addition, many of the properties also have violations of the accessibility
requirements of the Americans with Disabilitics Act (ADA).

Since its founding in 2001, Ovation has demonstrated a pattern and practice of
discrimination against people with disabilitics by designing and  constructing
multifamily dwellings with significant design flaws that render them inaccessible to
people with disabilities. In 2001 and 2005, the U.S. Department of Justice filed two suits
against Pacific Properties and Development Corporation, whose principal is the founder
of Ovation. The suit alleged inaccessible features at four multi-family housing
complexes built by Pacific Properties. In settlement, the founder of Ovation, in his
capacity as an officer of Pacific Propertics, was placed under a continuing order of the
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court that prohibited him from participating in the design and/or building of covered
multi-family housing without the accessible features mandated by the Fair Housing Act.

A.G. Spanos Companies - Stockton, CA

On June 21, 2007, NFHA and four of its members filed a housing discrimination lawsuit
against A.G. Spanos Companies, a builder and developer of multifamily housing and
commercial properties in at least 16 states.

The lawsuit alleges that Spanos failed to comply with federal accessibility standards in
the design and construction of its properties. The lawsuit was filed in the Federal
District Court of San Francisco.

NFHA and its members—Fair Housing of Marin, Fair Housing Napa Valley, Metro Fair
Housing Services, and the Fair Housing Continuum—investigated 35 apartment
complexes in California, Arizona, Nevada, Texas, Kansas, Georgia, and Florida. All of
these complexes failed to meet the accessibility requirements of the Fair Housing Act
and the Americans with Disabilitics Act. These 35 propertics, totaling more than 10,000
individual apartment dwelling units, Tepresent only a sample of the at least 82 Spanos
properties that are covered by the federal Fair Housing Act. The suit also alleges that A.
G. Spanos has engaged in a continuous pattern and practice of discrimination against

persons with disabilitics
Companies’ motion to dismiss the fair housing claims were denied by the federal judge

on April4, 2008.

in their design and construction since at least 1991, Spanos

Rental Discrimination in the Wake of Hurricane Katrina

NFHA's recent investigations have not been limited to real estate sales practices. In
December 2005, NFHA issued Ne Homie for the Holidays, a report describing a 66 percent
rate of discrimination against African-American hurricane evacuees. In an investigation
conducted three weeks after Hurricane Katrina, NFHA umcovered differential treatment
of White and African-American homeseekers, including quoting higher rent prices or
security deposits to African-American testers and offering special inducements or
discounts to White renters.

Tn response to these troubling findings, NFHA initiated an investigation of housing
discrimination n several cities to which many persons had evacuated in an effort to
monitor whether hurricane evacuees were receiving fair and equitable access to housing.
From mid-September through mid-December, 2005, NFHA conducted investigations of
rental housing providers in seventeen cities in five states (Alabama, Florida, Georgia,
Tennessee and Texas). Most of the differential treatment revealed in NFHA's testing fell
into the following categories:  failure to tell African-Americans about available
apartments;  failure to return telephone messages left by African-Americans; failure to
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provide information to African-American testers; quoting higher rent prices or security
deposits to African-American testers; and offering special inducements or discounts to
White renters. As a result, NFHA filed five complaints with HUD against apartment
complexes in Birmingham, AL, Dallas, TX, and Florida. Only one compliant has been
resolved since December 2005, Currently, four complaints are pending with HUD
regional offices.

In 2006, based on additional testing, NFHA released Still No Home for the Holidays, which
reported race discrimination in two housing complexes in Texas and Florida. As a
result, NFHA filed additional complaints with HUD against Crestbrook Apartments in
Burleson, Texas, and Governors Gate Apartment Homes in Pensacola, Florida. Both of
these complaints are pending. The 2006 tests once again uncovered differential
treatment in the following arcas: failure to tell African-Americans about available
apartments; failure to return telephone messages left by African-Americans; and failure
to provide information to African-Americans.

Other Fair Housing Issues and Concerns from 2007
Supreme Court Decision in Voluntary School Integration Case

On June 28, 2007, the United States Supreme Court issued at 54 ruling that found
unconstitutional voluntary school integration programs in Seattle, WA, and Louisville,
KY. These programs were designed to promote integration and opportunity in districts
where segregated housing patterns contributed to segregated schools.

While the opinion of a plurality of the Justices, written by Chief Justice John G. Roberts,
Jr., claimed that it was unconstitutional to “discriminate on the basis of race” —i.e.
implement race-conscious measures designed to promote integration in schools—imn
order to combat discrimination on the basis of race, Justice Anthony M. Kennedy, who
cast the deciding vote, refused to go so far as Roberts.

In his partial dissention, Justice Kennedy wrote, “in the administration of public schools
by the state and local authorities it is permissible to consider the racial makeup of
schools and to adopt general policies to encourage a diverse student body, one aspect of
which is its racial composition.”® Schools therefore continue to have the clear
endorsement of a majority of the Supreme Court to pursue educational diversity and
equal opportimity.

There remain a number of options to create schools that reflect the diversity of our
nation, including increased diversity of neighborhoods through funding by Congress for
fair housing cfforts and better enforcement of the federal Fair Housing Act by the

8551 U. S. (2007), available at: http://www supromeccustus poviopinions/08pdf/05-908 pdf.
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Department of Housing and Urban Development, state and local fair housing
enforcement agencies, and the Department of Justice.

U.N. Committee on the Elimination of All Forms of Racism

In 1964, in response to the apartheid regime in South Africa, the United Nations
approved the Convention on the Elimination of All Forms of Racial Discrimination.
Since then, the Convention has been ratified by 173 countries, with the United States
Senate ratifying it in 1994. Under this Convention, states are required to examine and
address policies that are both explicitly discriminatory as well as those that have
demonstrably discriminatory cffects. States arc also required to take affirmative steps to
address discrimination within their borders.?!

The Convention requires periodic compliance reviews during which partics present
evidence of compliance to the UN. Committee on the Elimination of Racial
Discrimination (CERD). CERD then questions the parties” delegations to the U.N. and
issues Concluding Observations intended to guide member countries in their
implications of their obligations under the Convention.

As part of its compliance review, the United States submitted a report to the UN.
Committee in April 2007. This was only the second report submitted since ratification
thirteen years earlier.®? The United States” 25 member delegation then appeared before
the Committee in February 2008.

Prior to the Committee’s questioning of the delegation, it had received several reports
submitted by “shadow” delegations from various U.S. non-governmental organizations
intended to inform the Committee’s questioning. One such report, entitled “Residential
Segregation and Housing Discrimination,” was written by staff of several civil rights
and fair housing organizations, including the National Fair Housing Alliance.* This
report provided extensive evidence to support its conclusion that “racial segregation
remains a persistent fact of American life,” and that “Discrimination...continues to
pervade nearly every aspect of the housing market in the United States.”*

Having studied this and other shadow reports, the UN. CERD Committee expressed
“open skepticism” regarding the U.S. delegation’s claims about America’s progress in

¥ “The International Convention on the Elimination of All Forms of Racial Discrimination—
2007, Poverty & Race, v. 16,n. 2 (March/April 2007).

% Poverty and Race Research Action Council, “Report from Geneva: U.N. Committee Reviews
U.S. Record on Race,” available at: http://www.rrrac.ors/ndi/ReportFrom Geneva pdf.

8 The report is available at:

hitpy//www.preac.org/pdf/]
& Ibid.

WalCERDHous
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addressing racial discrimination and disparities, according to one observer® In its
Concluding Observations, the Committee registered several concerns and reservations
about the U.S/s compliance. A major concern focused on the U.S."s disregard for its
obligations, under CERD, affirmatively to address “practices and legislation that may
not be discriminatory in purpose, but in effect.” After expressing concern about the
concentration of minorities in poor residential arcas, “the persistence of de facto Tacial
segregation in public schools,” and the “persistent racial disparitics in the criminal
justice system,” the Committee highlighted the United States” “lack of appropriate and
effective mechanisms to ensure a co-ordinated approach toward the implementation of
the Convention at the federal, state, and local levels.”s6

Westchester, NY, and the Federal Obligation to “Affirmatively Further Fair
Housing”

The Housing and Community Development Act of 1974 requires federal, state and local
entities, including states, cities and counties, to act affirmatively to further fair housing.
This “affirmatively furthering” obligation requires that entities that receive funding
from HUD take steps to identify and address housing discrimination throughout their
communities.

One of the most significant funding streams is the Community Development Block
Grant (CDBG) program, used to develop housing and community infrastructure, and to
fund programs and activities that benefit low- and moderate-income families and the
community at large. HUD requires states, cities and counties that receive this funding to
prepare an Analysis of Impediments to Fair Housing Choice (Al) as part of their
planning process.

NFHA estimates that less than 10 percent of the more than 1,100 CDBG entitlement
jurisdictions in the country actually have programs to address fair housing concerns in
their communities. Even fewer provide funding to private fair housing organizations
serving their jurisdiction. To be sure, it has been difficult to enforce this requirement
because HUD has not promulgated regulations for its enforcement, although the law
was passed in 1974,

Many communities fail to prepare an acceptable Al in addition, those that do often fail
to follow them or do not update them when their communities experience changes.
Despite its authority to do so, HUD has not imposed sanctions on communities that
have failed to affirmatively further fair housing, has not required communities to update
their Als at least every five years, and has not required communities to follow their Als.

8 “Report from Geneva,” op. cit.
# CERD, “Concluding Observations,” March 7, 2008, available at:
htip/ w2 olche orgfenglish/bodics/oerd/dogs/co/ CERD-CUSA-CO-6. pdf.
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One fair housing center has taken a unique approach to addressing local jurisdictions
that take government funds but do not affirmatively further fair housing: a charge
under the False Claims Act of 1863. Tn 2006, the Anti-Discrimination Center of Metro
New York filed US ex rel, Anti-Discrimination Center of Metro New York, Inc. v. Westchester
County, NY, in which the Center claims that the County presented false claims to the
federal government when it repeatedly certified that it had affirmatively furthered fair
housing and accepted $45 million in CDBG funds, violating the federal False Claims Act.
The lawsuit alleges that Westchester County is strongly segregated by race and national
origin and that the County's Al failed to address the residential segregation over a
period of years. The lawsuit charts the numerous situations in which the County has
failed to encourage or worked to opposc housing that will serve people of color.

On July 13, 2007, Judge Denise Cote issued a ruling on Westchester’s motion to dismiss
the suit. The motion was denied. In her ruling, Judge Cote highlighted Westchester's
own admission that it had not conducted an appropriate Analysis of Impediments,
which would require a study of housing discrimination based on race, because
Westchester “did not include Yonkers.”*” Judge Cote then went on to note that it is quite
unclear why Westchester would think this absolves Westchester from its federal
obligations. The case is currently in discovery and depositions stage, with summary
judgment motions due September 19, 2008.

Insurance Discrimination Based on Religion

An investigation conducted by testers posing as insurance customers revealed that
GuideOne Insurance provides and markets its products and services to homeowners on
the basis of their religion and religious status. In November 2007, NFHA and Fair
Housing Advocates Association of Akron, QH, filed suit against GuideOne in the United
States District Court for the Northern District of Ohio.

GuideOne offers and advertises its homeowners insurance products in a discriminatory
fashion based on religious status and a preference for Christians. In addition, GuideOne
offers its insurance products and services in a discriminatory fashion by offering special
terms and conditions to what it calls “churchgoers.” Beginning in 2005 and continuing
through the present, GuideOne has developed, marketed, advertised, and added to its
homeowners  insurance  policies a  special endorsement under  the  trade name
“FaithGuard.” Those terms and conditions include:

a. Waiving the insurance deductible if there is a loss to personal property while
that personal property is in the care, custody, and control of the insured’s church;

7 United States of America ex rel. Anti-Discrimination Center of Metro New York, Inc. v. Westchester
County, No. 06 Civ. 2860, at p. 5 (S.D.N.Y. July 13, 2007) (order denying motion to dismiss).
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b. Paying church tithes or church donations up to $750 if the insured suffers a
loss of income from a disability caused by any accident that occurs at the
insured’s residence; and

¢. Doubling medical limits for an injury if someone is injured while attending an
activity hosted by the insured at the home of the insured if the activity is
conducted on behalf of the insured’s church.

These benefits of the FaithGuard policy endorsement are not available to persons who
suffer a covered loss or disability while engaged in similar activitics but who are not
religious, who do not belong to a church, or who do not attend church or participate in
religious activities.

The FaithGuard endorsement and its benefits were launched in 2005 and are offered in
at least 19 states. Those states include: Alabama, Colorado, Florida, Georgia, Illinois,
Indiana, Iowa, Kansas, Kentucky, Minnesota, Mississippi, Missouri, Nebraska, Ohio,
Oklahoma, Oregon, Tennessee, Washington, and Wisconsin. According to statements
made by its officials, GuideOne is selling, renewing, or issuing homeowners insurance
policies with the FaithGuard policy endorsement at a rate of more than 160 per day.

NFHA and Fair Housing Advocates Association have investigated GuideOne’s
homeowners insurance policies and practices in Ohio and elsewhere, including through
the use of fair housing testing. Plaintiffs’ testers called GuideOne, posing as prospective
purchasers of homeowners insurance and seeking to secure insurance for homes that
they intended to purchase or already owned. These tests confirmed that GuideOne has
implemented and maintained the discriminatory policies and practices discussed herein.

In additiou, the Plaiutiffs” testing and investigatiou confirmed that GuideOne routinely
inquires into the religious affiliation of all applicants for homeowners insurance. It has
created a special application form, to Plaintiffs’ knowledge not used by any other
insurance company, which asks for the applicant’s religious denomination. Such an
inquiry is illegal under the federal Fair Housing Act.

Federal Trade Commission Report on the Use of Credit Scoring in Insurance

On July 24, 2007, NFHA joined several other consumer and civil rights organizations in
coudemning a cougressionally mandated report on insurance credit scoring by the
Federal Trade Commission (FTC). The groups noted that the report seemed as if out of
the insurance industry’s playbook and they called for Congress to reject the defective
study and ban the use of credit scoring in insurance.  Scction 215 of the Fair and
Accurate Credit Transactions Act of 2003 required the Federal Reserve Board and the
FTC to study the impact of eredit scoring on the availability and affordability of credit
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and insurance and to determine whether credit scoring was truly related to insurance
losses or simply a proxy for race, income or other factors.

Insurance credit scoring is the use by insurers of consumers’ credit reports for
determining  insurance cligibility and premiums. Unknown to most consumers,
insurers’ use of consumer credit information has spread to almost all insurers and is one
of the most important factors in determining how much a consumer pays for auto or
homeowners insurance.  Previous studies by the Missouri and Texas Departments of
Insurance have found that insurance scoring discriminates against low income and
minority consumers because of the racial and cconomic disparitics inherent in scoring.
The Missouri study concluded that a consumer’s race was the single most predictive
factor determining a consumer’s insurance score and, consequently, the consumer’s
insurance premium.

The relationship between insurance credit scores and race is so strong that even though
the FTC used data handpicked by the industry, it found that credit scoring discriminates
against low income and minority consumers, and that insurance scoring was a proxy for
race. The FTC study also confirms that, despite growing reliance on credit-based
insurance scores, scant evidence exists to prove there is a meaningful connection
between a consumer’s score and auto insurance losses. Without the need to demonstrate
such a connection, msurers could use any consumer characteristic, such as hair color, to
price insurance products. Buried in the report is the fact that the alleged correlation
between risk and credit-based insurance scores might be explained by other factors.
Instead of pursuing these other factors, the FTC employed subjective and pejorative
racial stereotypes to try to support the alleged link between credit-based insurance
scores and legitimate risk.

The FTC study is fatally flawed because the insurance industry controlled the data used
in the analysis. Instead of requiring the submission of comprehensive policy data by a
large number of imsurers, the FTC used data handpicked by the insurance industry.
Two of the five FTC commissioners also either challenged or expressed concerns with
the report’s findings.

Fair Housing Issues on the Gulf Coast
While so many parts of the country are battling the foreclosure tsunami, the Gulf Coast

states have been spared the worst of this storm. In large part, this is because so many
homes damaged in another storm — Hurricane Katrina - have yet to be repaired, and so

# “I distrust the integrity of the underlying data set upon which the study was based,” said
Pamela Jones Harbour. Commissioner Jon Leibowitz is quoted as saying that “the differences in
credit-based insurance scores across racial and cthnic groups arc a disturbing reminder that our
society is—still—not race blind, and that vestiges of our history of discrimination remain ever-
present.”
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many homeowners are still waiting for assistance to rebuild. Under these conditions,
foreclosure is not a viable option for lenders and servicers. But subprime lending is
widespread in the Gulf region, and many homeowners are struggling to make their
monthly mortgage payments. Unfortunately, the threat of foreclosure is increasing.
NFHA has been working with its members in New Orleans and Gulfport, Mississippi, to
offer assistance to homeowners whose mortgage payments are excessive or who are
facing foreclosure.  The organizations’ counsclors are having considerable success
negotiating loan modifications that result in long-term affordability for homeowners.

Subprime foreclosures aside, the Gulf coast states are shll struggling in other ways to
recover from the devastation of those storms. And the struggle is greatest for low
income people and members of classes protected under the Fair Housing Act. Congress
appropriated $16.5 billion in Community Development Block Grant (CDBG) funds to
aid the region m recovering from the storms. CDBG funds are intended primarily to
benefit low and moderate income people. Tn addition, Congress requires that they be
spent in ways that affirmatively further fair housing,.

These mandates should offer hope that the recovery process would create a region that,
from a fair housing perspective, is better in the future than it was in the past. However,
the Gulf coast states’ programs for spending the CDBG funds all contain serious flaws,
and HUD has failed to implement requirements that protect the rights and meet the
needs of persons covered by the Fair Housing Act. The result is a recovery process that,
to date, falls far short of fulfilling that promisec.

Three primary roadblocks are hindering the recovery: homeowners lack the funds to
fully repair or rebuild their homes, plans for restoring the stock of affordable housing do
not come close to meeting the need, and the pace at which federal disaster recovery
funds are being made available to those for whom they are intended is far too slow.
While the specifics in each state vary somewhat, the issues cut across the Gulf. The
examples below illustrate the problems that are preventing an equitable recovery and
the development of inclusive communities in the Gulf.

Louisiana: Flawed Formula Leads to Racial Disparities

Louisiana’s program for rebuilding hurricane-damaged housing is called the Road
Home. The homeowner grant portion of the Road Home was designed to compensate
homeowners for their uninsured losses — the cost of damage to their homes that was not
covered by insurance or assistance from FEMA.

Unfortunately, the formula used by the Road Home to determine the amount of
assistance has a built-in racial bias and appears to be systematically providing smaller
rebuilding grants to homeowners of color and those whose homes are located in
communities of color. This is because the Road Home formula is based on the pre-storm
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value of the home. An analysis of Census data conducted for NFHA by Calvin Bradford
demonstrates that there is a systematic difference in the value of homes owned by
African-Americans and Whites in New Orleans.  Further, the value of a home is not
related to the cost to repair or rebuild that home, and those receiving smaller grants
because their homes have lower values are not receiving sufficient funding for the
repairs they need to make.

According to the 2000 Census, approximately 33 pereent of the homes owned by White
homeowners in Orleans Parish were valued at less than $100,000, as compared to nearly
80 percent of those owned by African-Americans. In other words, African-American
familics were 2.4 times more likely to own a housc valued under $100,000 than White
familics. The situation is similar for Hispanic homeowners: 58 percent of the homes
owned by Hispanics in New Orleans are valued at less than $100,000, making them 76
percent more likely than White homeowners to own a house valued at this level.

Looking at homes valued under $150,000 (the maximum Road Home grant amount), we
see the same pattern: 55 percent of the homes owned by Whites fall into this category,
compared to 80 percent of those owned by Hispanics and 93 percent of those owned by
African-Americans, creating disparity ratios of 1.45 and 1.69, respectively. In other
words, 45 percent of the homes in Orleans Parish owned by Whites are valued above
$150,000, while only 20 percent of those owned by Hispanics and a mere 7 percent of
those owned by African-Americans are valued above this amount. The result is that the
vast majority of African-American and Hispanic homeowners in New Orleans — in
stark contrast to their White neighbors — would be ineligible for the maximum Road
Home grant, even if they didn’t receive a penny in insurance or FEMA benefits. The
following chart illustrates these disparities.
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homes were completely destroyed and pre-storm value is less than
replacement cost.®®

Although the report does not analyze the data by race, an accompanying map of average
grant size by neighborhood demonstrates the racial impact clearly. Lakeview, a
predominantly White neighborhood in the northwestern section of Orleans Parish, has
the highest concentration of grants at or near the maximum $150,000. In other parts of
Orleans Parish, which have higher concentrations of African-American residents, the
average Road Home grant amounts are much lower.

NFHA has been working with its local partner, the Greater New Orleans Fair Housing
Action Center (GNOFHAC), to bring this and other problems with the Road Home
program to the attention of policy makers. We have highlighted the issue through
letters to the Governor and the Louisiana Recovery Authority (the agency charged with
administration of the Road Home program), as well as letters and testimony to the
Louisiana State Scnate.  We are continuing to pursue changes to the Road Home
formula, with the goal of ensuring that homeowners of color receive enough assistance
to be able to rebuild their homes.

Mississippi: Failure to Restore Affordable Rental Housing

For members of protected classes, one of the biggest hurdles to recovery from the storms
of 2005 is the lack of affordable rental housing. The storms decimated the rental housing
stock, and the widespread damage caused increased demand after the storms as
homeowners and recovery workers entered the rental housing market. This, in turn, has
produced significant rent increases, making it particularly difficult for renters with
limited incomes to return. Two important characteristics of the rental housing stock in
the Gulf are that much of the stock consists of one or two-unit buildings, in contrast to
the apartment buildings that characterize other markets, and many of the affordable
units were not subsidized. High reconstruction costs and increased operating costs
(utilities, insurance) have put additional pressures on rents for these units, with no
subsidies to offset them.

This issuc has come to the fore in Mississippi, where the Governor has proposed to
divert $600 million in CDBG funds originally carmarked for housing recovery to
expansion of the Port of Gulfport, which received approximately $50 million in damage
from Hurricane Katrina. The expansion plan involves building new inland facilitics for
storage, as well as adding casinos, hotels and resort condominiums to the Port. Despite
vocal protests from housing advocates, and over the objection of key members of
Congress, HUD approved the Governor's requested diversion of funds. This comes at a

¥ “Louisiana and New Orleans Metro Housing Needs Assessment ,” Louisiana Housing Finance
Agency, Tebruary 15, 2008, executive summary at page 9.
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time when thousands of Mississippians are still living in toxic FEMA trailers because no
other housing is available.

From a fair housing perspective, the Governor’s plan is particularly troubling because
Mississippi has allocated nowhere near enough funding to restore the affordable rental
housing that was lost, and a comparison of the state-wide estimates of units damaged
and the number of units expected to be Tepaired or restored through the CDBG-funded
programs currently in place shows a substantial gap.

RENTAL HOUSING UNITS
Units Damaged Units Replaced Net Loss of Units
w/CDBG Funds

Small Rental

47,013 6,000 41,103
Multi-family
Rental 15,457 5,753 9,727
Very Low-Income
Rental 37,105 5,730 31,375
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NFHA’s analysis shows that this loss of affordable rental housing will hit members of
protected classes especially hard, since Census figures for the three coastal counties in
Mississippi (Hancock, Harrison and Jackson counties) show that prior to the storm they
were more likely to be renters:

¢ White houscholds were least likely to be renters, with 16 percent of White
houscholds renting their home in Hancock County, 19 percent in Harrison
County, and 20 percent in Jackson County

¢ African-American houscholds were much more Tikely to be renters: 35
percent in Hancock County, 21 percent in Harrison County, and 46 percent in
Jackson County.

* Hispanic houscholds were even more likely to be renters: 36 percent in
Hancock County, 62 percent in Harrison County, and 54 percent in Jackson
County.

* Asian-Americans had the highest percentage of renters: 50 percent in
Harrison County and 34 percent in Jackson County. The Census reported no
Asian households in Hancock County.

¢ 42 percent of female-headed households were renters, compared to 31
percent of the population overall.

* 36 percent of familics with children were renters, compared to 29 percent of
houscholds without children. Tn Harrison County, 42 pereent of houscholds
with children were renters, compared to 35 percent of houscholds without
children.
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In collaboration with the Gulf Coast Fair Housing Center, in Gulfport, MS and other
local and national allics, NFHA has worked to focus attention — in Mississippi, at HUD
and in Congress — on the tremendous need for affordable rental housing in the
Mississippi communities devastated by Hurricane Katrina.

NFHA is also focusing on the needs of homeowners. Because of our concerns that
Mississippi’s formula for homeowner assistance may be biased against members of
protected classes, we are working with our allies to obtain detailed information about
the characteristics of applicants for those programs and the outcomes of their
applications. We are also investigating the impact on protected classes of the eligibility
restrictions imposed by the State, among other fair housing issues.

Alabama: Inordinate Delays in Spending

In Alabama, the greatest damage from Hurricane Katrina occurred in Mobile County,
particularly in the communities right along the Gulf Coast. Much of this area is
unincorporated, and residents are dependent on the County for assistance in rebuilding.
Rather than running the disaster recovery programs at the state level, as has been done
in Louisiana and Mississippi, Alabama sct up a competitive process through which local
jurisdictions could apply for funding for a varicty of recovery projects. Mobile County
received some $17 million in CDBG funding to help rebuild hurricane-damaged
housing.

As of this month, two and a half years after Hurricane Katrina, Mobile County has provided
assistance to only fwo homeowners. Hundreds of others are still waiting to find out if they
will be cligible for assistance, and if so, how much they will receive. Hundreds of others
ate hoping for another chance to apply, since the Red Cross and most other charitable
organizations arc no longer offering assistance in Mobile County. As in other parts of
the Gulf Coast region, alternative housing options are extremely limited. Some residents
are still in FEMA trailers, often to the detriment of their health. Others are living in
homes that arc not really habitable or in sheds on the properties where their homes once
stood.

The process in Mobile County has been characterized by missteps from the beginning.
The program design is very complicated and difficult for residents to understand. Very
little outreach was done about the program, and none in languages other than English,
despite the presence of significant numbers of non-English-speaking residents. Some
homeowners who had applied for assistance from charitable organizations were
discouraged from applying for CDBG funds through the County. The time period
during which applications were available, and for turning them in, was just a fow
weeks. Despite all these obstacles, some 1200 residents applied for assistance. Now the
County is climinating homeowners whose propertics it believes to have had pre-storm
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damage or “deferred maintenance,” although CDBG guidelines clearly allow for repairs
to such homes.

Until the current funds are spent, it will be difficult for Alabama to make the case that
more resources are needed. Yet local advocates estimate that at current funding levels,
and under current program guidelines, fewer than 10 percent of those who applied will
receive rebuilding funds. And no funding has been carmarked for rebuilding rental
housing. Clearly, more funding is needed in Alabama. Unfortunately, despite the fact
that Alabama’s Senator Shelby is the ranking Republican on the Senate Banking
Committee — the committee that authorizes funding for this purpose — neither he nor
other members of the Alabama delegation have responded to pleas from constituents to
request additional recovery funds for the statce.

In Alabama, NFHA has been working in partnership with the Fair Housing Center, Inc.,
of Mobile, and other allies to support the efforts of residents in communities hard hit by
Hurricane Katrina. As one of the few national organizations working on hurricane
recovery issues in Alabama, we have endeavored to make sure that needs in that state
have not been forgotten or overlooked. We have helped to clarify the regulations and
requirements of the CDBG program, reviewed and critiqued Mobile County’s disaster
recovery program and its implementation, and pressed for the County to move more
quickly and equitably to get funds into the hands of those who so desperately need
them. NFHA and the Fair Housing Center will continue to work toward these goals,
and to encourage community residents to organize effectively to speak out on their own
behalf.

Section III: A Molehill Compared to a Mountain
Housing Discrimination Complaints for 2007

Each year NFHA collects data from both private fair housing groups and government
entities in order to present an annual snapshot of fair housing enforcement in America.
And each year these nuinbers paint the same picture: even compared to an extremely
conservative estimate of the gross number of annual fair housing violations, the
aggregate number of complaints documented and investigated by all polled entities is
miniscule. The following chart reports on complaint filings and (in the case of DOJ) case
filings reported by private and governmental fair housing agencies and organizations
since 2003. Fair Housing Assistance Programn (FHAP) organizations are state and local
governmnent organizations that receive HUD funding to investigate and process fair
housing comnplaints. Under the Fair Housing Act, HUD is required to refer cases to
these agencies if the agencies are “substantially equivalent” under the law, i.e. that the
state or local law is substantially equivalent to the federal law.
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Discrimination by Protected Class

The following chart breaks out the percentage of claims/complaints by protected class.

DISCRIMINATION BY PROTECTED CLASS
Basis NFHA | HUD FHAP DOJ
Race 20% 39% 36% 23%
Disability 33% 49% 42% 49%
Family Status 15% 12% 15% 14%
National Origin 1% 12% 13% 9%
Sex 4% 8% 10% 3%
Religion 1% 2% 3% 3%
Color 1% 1% 2% n/a
Other* 16% 5% 6% 3%

* The “other” category for NFHA complaints represents complaints arising from
catcgorics protected at the state or local level including sexual orientation, source of
income, marital status, medical condition, age, or student status. The “other” category
for HUD and FHAP complaints represents complaints of retaliation. HUD, FHAP, and
DOJ data are for Fiscal Year 2007. Totals may exceed 100 percent, because a single
Percentages are rounded to the nearest whole

complaint may have multiple bascs.

number.

Discrimination on the basis of disability has dominated complaint loads for the past few
years, and the trend continues for this year as well, for all types of reporting entitics. Tt
is important to note that HUD and DOJ have dedicated resources to rooting out
discrimination based on disability, and taken those resources away from fair housing

efforts for other protected classes.

Discrimination by Housing Market Sector

1. Rental Market Discrimination— Private Groups Report 12,606 Complaints®

Of the many categories of complaint data for housing discrimination, rental cascs
continue to represent the largest number of complaints, Most housing discrimination

o Complaint data by type of allegation docs not cqual the total number of complaints because not
all organizations provided this type of information, and some complaints fall in multiple

catcgorics.
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complaints are filed against apartment owners and managers for discriminating against
renters on the basis of race, disability, family status and national origin. In 2007, private
fair housing groups reported 12,472 complaints of housing discrimination in the rental
market.

2. Home Sales Discrimination—Private Groups Report 636 Complaints

Through complaints and NFHA’s testing and investigation program, NFHA has
identified a broad range of discriminatory sales behavior. These patterns of behavior
include real estate agents who:

* deny appointments to African-Americans;

* requite African-Americans and Latinos, but not their White counterparts, to
provide proof of financing prior to viewing homes;

e steer Whites to White neighborhoods and people of color to neighborhoods
where people of color predominate;

* make discriminatory comments to Whites, including derogatory comments about
African-Americans, Latinos and Jews;

* tell Whites what school districts to avoid and, at the same time, show homes to
African-Americans and Latinos in the very school districts Whites are told to
avoid.?!

Patterns of behavior also include a seller’s refusal to negotiate the price of the home
when offers are made by African-Americans, Latinos, or Asian Americans but a
willingness to negotiate when a White buyer makes a similar or less favorable offer.
Other sellers take their homes off the market or use delaying tactics in order to avoid a
sale to people of color. There is additional information about discriminatory real estate
practices in the section on the state of fair housing as well as extensive information in
NFHA’s 2006 and 2007 Fair Housing Trends Reports, available on the NFHA website at

3. Mortgage Lending Discrimination— Private Groups Report 1,245
Complaints

Mortgage lenders may discriminate against homebuyers in several ways:

* product steering to subprime or FHA loans;

* stricter qualification standards;

* higher interest rates, points, fees, and other terms of financing;
» less assistance in meeting qualification standards;

¥1 These last two specific forms of discriminatory behavior were uncovered in NFHA's recent
sales steering investigation.
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* inferior customer service;

¢ more costly and lengthier application processes; and

* inaccurately low appraisals in  African-American, Latino and integrated
neighborhoods.

Predatory lending  practices have also been shown to be targeted at minority
neighborhoods, in violation of the Fair Housing Act. Discriminatory predatory lending
harms individual borrowers and destabilizes communitics and neighborhoods by
causing widespread foreclosures, which reduces property values. There is additional
information in this report about discrimination and predatory lending in Scetion L.

Tn the face of the subprime foreclosure crisis, the Department of Housing and Urban
Development has initiated only three fair lending investigations since 2006 and has
processed only 137 fair lending complaints. The Department of Justice filed only one
mortgage lending case in 2007. Combined, this amounts to only 10 percent of the cases
that private groups have filed.

4. Homeowners Insurance Discrimination—Private Groups Report 46
Complaints

Discrimination related to homeowners insurance can be difficult to identify because its
implementation is rarely overt. For example, when African-Americans and Latinos call
agents and leave messages requesting insurance quotes and other information, they
often find that their calls are not returned. Such “linguistic profiling” — whereby a
person is treated differently based on a racially- or ethnically-identifiable voice - is a
significant and documented phenomenon in many types of housing transactions. The
result is that some insurance agents promise to provide insurance quotes but never do
50, while sending quotes to Whites. There is additional information about msurance
discrimination in Section II of this report.

5. Harassment—Private Groups Report 1,246 Complaints

Federal fair housing statutes make it illegal to ditect abusive, foul, threatening, or
intimidating language or behavior toward a tenant, resident, or homesecker because of
their membership in one of the federally protected classes. Examples of complaints of
this kind include racist comments between two tenants and directed at a third or a
landlord’s intimations that he will get to repairs more quickly if sexual favors are offered
by the tenant. This year’s number of harassment complaints is more than twice the
number of harassment complaints received by private groups last year (564).

National Fair Housing Alfiance




360

2008 Fair Housing Trends Repurt / Page 51

Section IV: The Federal Fair Housing Enforcement System Is Still Broken

Lack of enforcement of fair housing laws is the main cause of the mismatch between the
high incidence of housing discrimination and the low incidence of complaints of
housing discrimination. Landlords, real estate agents, lenders, insurance agents and
others have limited fear of getting caught in the act of discriminating simply because
neither the federal, state nor local governments have made fair housing enforcement a
priority. Even those who are prosecuted often pay such a small penalty that
discrimination becomes just another cost of doing busimess. As a result, housing
providers continue to discriminate and our country remains highly segregated.

HUD’s Meager Fair Housing Effort

As mentioned above, while there are at least 4 million fair housing violations annually,
only 27,023 complaints were filed in 2007. Private fair housing groups processed 16,834
of the 27,023 complaints and cases filed in 2007 - a total of 62 percent of all complaints.
(This number does not account for double counting of complaints that are referred to
HUD and FHAP, and for which fair housing groups are often not given credit for filing.)
HUD processed only 2,449 complaints and state and local agencies (FHAPs) processed
7,705. This is a decrcase for HUD from last year and modest increase for FHAP agencics
from last ycar. As shown in the chart that follows, the number of casecs HUD is
processing has drastically declined since the 1992 high of 6,578 complaints.

Number of HUD Administrative Complaints by Year
1990 4286
1991 5836
1992 6578
1993 6214
1994 5006
1995 3134
1996 2054
1997 1808
1998 1973
1999 2198
2000 1988
2001 1902
2002 2511
2003 2745
2004 2817
2005 2227
2006 2830
2007 2449
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Aged Cases

Although the Fair Housing Act regulations require that HUD process a casc in 100 days
or less (except for complex or systemic cases), HUD routinely has a significant “aged”
case load, and many cases are open for months and even years and never investigated.
In its annual report to Congress released April 1, 2008, HUD reported that 1,353 cases
passed the 100 day mark in FY07, 181 more than in FY06.”2 This does not include the
number of cases that were aged prior to the start of FY07. NFHA has several cases filed
at HUD, none of which has been investigated within 100 days. Although many of these
cases represent complex or systemic issues, only one case has been referred to HUD's
systemic case unit. Some of this may reflect the fact that the Office of Fair Housing and
Equal Opportunity is understaffed, and some of it reflects a breakdown of investigatory
practices and systems. We also note that there are 4,081 ongoing investigations by Fair
Housing Assistance Program Agencies (HUD's counterparts at the state/local levels) that
have passed the 100 day mark, an increase of 141 over FY06.”

One NFHA member has several design and construction complaints that have been
pending with HUD for almost 4 years. Several of NFHA's cases are three years old.
Given HUD non-performance on these complaints, NFHA filed its design and
construction cascs in federal court.

HUD Charged Only 31 Complaints in 2007

After an investigation, HUD makes a determination as to whether or not there is
reasonable cause to believe that illegal discrimination has occurred. If HUD finds
reasonable cause, the agency must prepare a final investigative report, make a written
determination of its cause finding, and issue a charge. Issuance of a charge is the
standard way that government enforcement of fair housing laws is initiated. Following
issuance of a charge, the parties to a case - the complainant(s) and the respondent(s) —
may elect to have the case heard in federal district court in a case filed by DOJ. If no
election is made, a HUD Administrative Law Judge hears the case.

HUD issued only 31 charges following a determination that there was reasonable cause
to believe that unlawful diserimination occurred in fiscal year 2007. The number of
charges issucd by HUD in 2007 dropped from cven the small number of 34 issued in FY
2006. Even the recent high of 88 charges in FY 2001 is much too low in light of the level
of housing discrimination in America. HUD has consistently set the bar for issuance of a
charge too high; issuance of a charge should mean only that there is reasonable cause to
believe that there has been a violation —not proof beyond a reasonable doubt.

Y2 The State of Fair Housing — FY2007 Aunual Report on Fair Housing, US Department of Housing
and Urban Development, the Office of Fair Housing and Equal Opportunity (March 31, 2008), p.
30.

#Ibid., p. 56.
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Case Study: Crestbrook Apartments

Beginning in 2005, NFHA conducted an investigation of the rental practices of
Crestbrook Apartments in Burleson, TX. After revealing multiple instances of housing
discrimination, NFHA filed a complaint with HUD on December 28, 2006. Through its
own subsequent investigation, HUD verified that Crestbrook agents discouraged Black
potential applicants by providing false information about the application process and by
providing Black potential applicants with less favorable service and information about
available units than was provided to White potential applicants. Additionally, HUD
uncovered evidence of a practice of discrimination against Black applicants in
application procedures.

Despite these discoveries, HUD did not attempt to conciliate or move forward with a
charge of discrimination based on the evidence collected. HUD then erroncously and
without appropriate process issued a “no reasonable cause” determination in the matter.
Yet the evidence clearly meets the standards for housing discrimination set out in
HUD's own regulations. Moreover, in its Determination of No Reasonable Cause, HUD
distorted facts by ignoring and suppressing evidence of Fair Housing Act violations.
Further, HUD neglected to provide NFHA with standard information about the
investigation as it progressed and failed to follow procedures established in the federal
regulations.

NFHA has since requested that HUD reopen and complete this investigation, issue a
finding of reasonable cause, and evaluate the investigative procedures that led to the
unwarranted “no reasonable cause” determination. NFHA’s request for reconsideration
was granted, and the case was reopened. Fortunately, NFHA has the resources and
knowledge with which to make such a request; most housing discrimination
complainants would be unable to identify and counteract HUD's failures in a similar
manner.

DOJ’s Dwindling Involvement in Fair Housing Enforcement
DOJ Filed Only 35 Cases in 2007

The Department of Justice has also filed fewer fair housing cascs in the past two years
than in previous years. DOJ filed 35 fair housing cases in 2007 and 31 cases in 2006,
compared to 42 in 2005, and down from 53 in 2001. The number of cases filed each year
since 2003 is significantly lower than the number of cases filed from 1999-2002.

% Sce 24 CIR Part 14.
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Total DOJ Cases Filed by Year

FY99 | FYoo | FYor | FYo2 | FY03 | FYoa | FYo5 | FY06 | FY07

48 | 45 | 53 | a9 | 20 | 3 | 4 | m | 35
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DOYJ’s Fair Housing Authority and Mandate

Segregation and discrimination in America are so systematic and so widespread that
nothing short of major institutional solutions will do. Indeed, this was the perspective
of the Fair Housing Act and its 1988 Amendments, and these pieces of legislation place
much authority and responsibility in the hands of the Department of Justice. DOJ is the
principal legal authority tasked with enforcing federal fair housing laws, and it has both
a clear mandate and wide discretion with respect to fair housing enforcement.

The 1968 Fair Housing Act gave DOJ the authority to prosecute cases involving a
“pattern or practice” of housing discrimination, as well as cases involving acts of
discrimination that raise “an issue of general public importance.” As LCCREF's report
Long Road fo [ustice documents, the Civil Rights Division of DOJ used this authority
successfully to secure negotiated consent decrees and to challenge discriminatory zoning
ordinances in court. One such zoning case involving the city of Black Jack, Missouri,
resulted in the court’s ruling that an ordinance needn’t be intentionally discriminatory to
violate the Fair Housing Act. According to the court, “Effect, and not motivation, is the
touchstone, in part because clever men may casily conceal their motivation, but more
importantly, because...whatever our law was once,...we now firmly recognize that the
arbitrary quality of thoughtlessness can be as disastrous and unfair to private rights and
the public interest as the perversity of a willful scheme.”® The authority to prosecute
such cascs involving “disparate impact” is an important and powcerful tool, one that
ought to be used vigorously to combat the discrimination that exists today in the
housing and lending markets.

In addition to these tools, the Fair Housing Amendments Act of 1988 added to DOJ’s fair
housing authority and responsibilities. When, after investigation, HUD issues a Charge
of Discrimination in response to a fair housing complaint, the complainant or
respondent may elect to have the claims asserted cither in an administrative proceeding
or in federal court. If the latter is elected, DQJ “shall commence and maintain, a civil
action on behalf of the aggrieved person in a United States district court” on behalf of
the aggrieved person within 30 days.* The 1988 Amendments also require HUD to refer
to DQJ all matters involving alleged fair housing violations by any state or local zoning

Y5 Uniled States v. City of Black fack, 508 F2nd 1179, 1184-86 (8th Cir. 1975). See the discussion in
Long Road lo justice, The Leadership Conference on Civil Rights Education Fund, Scpt. 2007.
Available at reclaimcivilrights.org.

%42 U.8.C. 3612
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or land-use laws, and the Attorney General now has authority to initiate civil lawsuits in
response to these referrals.” DOJ is also permitted seek monetary relief in “pattern or
practice” cases ($50,000 for a first violation and up to $100,000 for subscquent
violations).%

Finally, the Civil Rights Division of DOJ has the authority to cstablish fair housing
testing programs, which it first did in 1991. The division also subsequently established a
fair lending program designed to challenge discriminatory lending mortgage practices
and to educate lenders of their obligations under the Fair Housing Act and
Amendments.

DOJ’s Recent Record

As documented above, the Department of Justice has filed fewer fair housing cases
during the past two years than in previous years. DQ] filed 35 fair housing cases in
2007 and 31 fair housing cases in 2006, compared to 42 in 2005, and down from 53 in
2001. While we do not dispute that DOJ has filed several cases with important
outcomes, the decline in the number of cases and the failure to focus on patterns that
contribute to segregated living in this nation merit serious concern.

The Department provided to NFHA data for Fiscal Years 1999-2007. The data reveal
some disturbing trends:

» In the four years 1999-2002, DOJ brought 195 cases; in the five years 2003-2007,
DQJ brought 175 cases.

» In the four years 1999-2002, DOJ brought 35 pattern and practice cases based on
race; in the five years 2003-2007, DOJ brought 24 pattern and practice cases based
on race.

» In the four years 1999-2002, DOJ filed 24 pattern and practice cases based on its
testing program; in the five years 2003-2007, DQOJ filed 11 pattern and practice
cases based on its testing program.

» In the four years 1999-2002, DQJ filed 15 amicus curiac briefs; in the five years
2003-2007, DOJ filed 3 amicus bricfs.

One reason for the decline in filed cases may be that DOJ has recently taken the stance
that it is not required to file “election” cases from HUD, insisting that it may instead
perform additional investigations, thereby duplicating HUD's activities and prolonging
the process. One example occurred in Chicago where DOJ refused to file a federal suit
after HUD referred an clection case, even in spite of intervention by a Congressional

%7 See Bill Lann Lee, “An Issuc of Public Importance,” in Cityscape: A journal of Policy Developmient
and Research, v. 4, n. 3 (1999), pp. 35-56, p. 47n17.
#Ibid., p. 37.
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representative. The case eventually settled — but the DOJ’s actions served to undercut
the relief provided to the complainants in the case.

Another significant problem is DOJ’s refusal to prosccute disparate impact cases. n
2003, DQJ announced that it would no longer file disparate impact cases involving
housing discrimination.® The federal government is often the only entity with the
capacity to investigate and litigate such fair housing complaints. Disparate impact cascs
are crucial in the fight against housing discrimination. As the courts emphasized in
permitting disparate impact cases in the first place, many rental, sales, insurance, and
related policies arc not discriminatory on their face, but have a disparate impact that is
at odds with the purposc of fair housing legislation. Recent examples of proposed
ordinances and Jaws that have prima facie disparate impact include (1) placing a limit
on the number of persons per bedroom, which has a disparate impact against familics
with children, and (2) imposing a minimum loan or insurance amount, which has a
disparate impact against properties in minority neighborhoods.

In the realm of mortgage lending, the Civil Rights Division failed to recognize and
combat the deleterious and discriminatory effects of practices within the subprime
market. It also did little to induce or require conventional lenders to operate within
minority communitics. Although it brought a scrics of successful, high-profile lawsuits
against mortgage lenders engaged in “pattern or practice” discrimination in the 1990s,
DQJ has prosecuted only a handful of new lending discrimination cases since 2000,
despite the significant discriminatory predatory lending that has been going on
throughout the past several years.

Moreover, despite continuing indications of redlining in the homeowners insurance
industry, the Division has missed several opportunities to confront the discrimination
directly and to correct underlying practices. Aside from two cases in the mid 1990s
against the insurance companies Nationwide and American Family, the Division has
missed the opportunity to take enforcement efforts in this area, leaving it to the private
fair housing groups and their lawyers. One suit brought against Nationwide by
Housing Opportunities Made Equal in Richmond, Virginia, was instigated by the
housing group’s dissatisfaction at the Housing Division’s scttlement with Nationwide.
The subsequent suit resulted in the largest jury verdict ever in a Fair Housing Act case —
over $100 million dollars.

Fair Housing Initiatives Program (FHIP): Private Efforts Are Underfunded
Although private fair housing organizations routinely process at least 60 percent of the

nation’s fair housing complaints, the primary funding stream for these efforts, HUD's
Fair Housing Initiatives Program (FHIP), is woefully under-funded. The efforts of fair

% HUD HUB Dircctors’ mecting (Rhode Island, 2003).
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housing organizations are critical to the achievement of fair housing in our nation as
they provide education on the local level to the housing industry and potential victims
of housing discrimination. They also provide frontline enforcement of the law, largely
through testing, to substantiate claims of discrimination and to address systemic
discriminatory practices. Despite this, the FHIP program is still funded significantly
below the level authorized twelve years ago.

FHIP is the only program that is funded by the government but operated by private
organizations to advance the rights and remedies provided under the Fair Housing Act.
First authorized by Congress under the Housing and Community Development Act of
1987 as a demonstration program, the initial FHIP authorization was for $3 million in
1989, which funded the approximately thirty agencics in existence at that time.  The
number of organizations that qualify for FHIP funding has increased significantly, with
140 organizations over the past ten years qualifying for awards that are designed to
support fair housing enforcement.

Congress funded FHIP at a high of $26 million in 1995. However, in subsequent years,

funding has been earmarked for research and other projects, which, while important, are
inappropriate uses of FHIP funding.
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Congressional Appropriations for
FHIP Since 1994""
Fiscal Year FHIP Funding
1994 $ 21 million
1995 $ 26 million
1996 $ 17 million
1997 $ 15 million
1998 $ 15 million
1999 $ 16 million *
2000 $ 18 million *
2001 $ 17 million *
2002 $ 19 million *
2003 $ 18 million *
2004 $ 18 million *
2005 $ 18 million *
2006 $ 18 million *
2007 $ 18 million *
2008 $ 23.6 million +
2009 - proposed | $ 19 million *

*actual funding level available for general FHIP activities, excluding set-asides
+actual funding level for FHIP not yet known

Although the official amount proposed by the Administration for FHIP in FY2009 is
$26 million, it includes $6.8 million in set-asides, leaving $19.2 million for FHIP
activities — a 15% cut from the final budget for FY08.

While we have seen some recent improvements, HUD has also had its share of
management problems in past years with regard to FHIP. There have been delays in the
publication of Notices of Funding Availability (NOFA), delays in the announcement of
funding awards, and further delays in negotiation of contracts that have caused eligible
organizations to lose funding, staff, and other resources because they do not have
consistent funding.  Delays caused by the NOFA process have also caused budget
carryovers and occasioned criticism from Congress because funding is not always
obligated as quickly as it could be. A 2001 report by the National Council on Disability
recommended that FHIP be revitalized in light of significant operational flaws that
adverscly affect enforcement.

1 FHIP was a pilot program from 1989 to 1993. It was authorized as a program in 1994
101 Reconstructing Fair Housing, National Council on Disability (November 6, 2001).
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In FY2009, the President’s budget proposal is listed as including $26 million for the Fair
Housing Initiatives Program, but this masks a $6 million set-aside for the Housing
Discrimination Study of 2010. The Housing Discrimination Study (HDS) is an
illegitimate use of FHIP funding, as HDS is designed purcely as a rescarch mechanism,
and should be funded through HUD's Office of Policy Development and Rescarch.

FHIP applicants also cite concerns with the process by which FHIP applications are
evaluated since similar applications sometimes receive vastly different scores.  The
evaluation process has often been described as a “lottery,” with no consistent measures
for evaluation pancl members or from year to year.

In addition, over the past five years, at least fourteen fair housing organizations
nationwide have closed their doors due to lack of funding (sce chart below.) At least
twelve other organizations have had to significantly curtail or eliminate their
enforcement activities due to cutbacks, including reduction of staff. All told, 26 fair
housing centers, or one quarter of all fair housing centers throughout the country,
have closed or are at risk. In some cases, groups served densely populated and large
metropolitan areas; in other cases, groups served an entire state and their closing
continues to have a drastic effect on a substantial geographic arca.

Part of this problem is related to insufficient funding levels. Part is related to HUD's
inconsistent system of funding organizations and its continued practice of funding new,
and often unqualified, organizations at the expense of existing and experienced fair
housing organizations. Substantial cducation and outreach funding is provided to
organizations without fair housing knowledge or experience. These are often one time
grants that do little to promote fair housing, particularly as the organizations are
unequipped to deal with any enforcement matters that may arise. In addition, many of
these groups are forced to contact qualified fair housing organizations to obtain the
necessary information to even fulfill the requirements of the grant agreement.

2008 Fair Housing Trends Report / Page 61 National Fair Housing Alliance




371

Closed Fair Housing Organizations

Organization Location
Arkansas Fair Housing Council Arkadclphia, AR
Cuyahoga Plan of Ohio, Inc. Cleveland, OH
Housing For All Denver, CO

Housing Opportunities Made Equal at NEWSED | Denver, CO
Community Development Corporation

Intermountain Fair Housing Council Boise, ID

Jackson County Fair Housing Center Jackson, MS

Kansas City Fair Housing Center Kansas City, MO
Leadership Council for Metro Open Communities Chicago, TL

Minnesota Fair Housing Center Minncapolis/St. Paul, MN
Montana Fair Housing, Inc. Missoula, MT

North Carolina Fair Housing Center Durham, NC

Open Housing Center New York, NY

Tenant’s Action Group of Philadelphia, Fair | Philadelphia, PA
Housing Program

Wyoming Fair Housing, Inc. Casper, WY

Section V:  The Costs of Segregation

The costs of discrimination and segregation go far beyond those outlined in the Section I
on the current foreclosure crisis and its impact on families and communities. Many of
these costs have been documented in a recently published book, Segregation: The
Rising Costs for America. The book was sponsored by NFHA and co-edited by James
H. Carr and Nandinee K. Kutty. The book contains eleven chapters that explore costs
related to employment, health care, education, social networks, and
discriminatory/predatory lending. What follows is a brief summary of some of the key
findings in the book as well as other research related to the costs of segregation. We
encourage everyone to read the book for which there is an order form on the NFHA
website at www.nationaifairthousing.org.

Employment Inequalities

While employment gaps have narrowed in the past few decades, there are still
significant differences in rates of employment between Whites, Blacks, and Hispanics.
At the end of 2004, the employment rate for Whites was 63.2 percent and for Blacks was
57 percent.  For Hispanics, the rate was actually higher at 63.9 percent; however, the
unemployment rate for Hispanics at 6.7 percent was fifty percent higher than the
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unemployment rate for Whites at 4.6 percent. The unemployment rate for Blacks at 10.8
percent was more than twice the unemployment rate for Whites.! These differences in
employment rates can be explained to some extent by diserimination in the employment
marketplace and by factors associated with segregated residential living patterns.

Reeent rescarch in six metropolitan regions by Margery Austin Turner of the Urban
Institute finds that “minority workers (and especially low-wage Black workers) [are]
overrepresented in central cities, while jobs (cspecially low-wage jobs) are situated
widely throughout the suburbs.” Even though there has been some movement of
minority workers to residential suburban arcas, “these arc often not the suburban
jurisdictions that offer the most promising job opportunitics. Correspondingly, Black
workers in particular are underrepresented in jobs that are located in predominantly
White suburban communitics.” Turner adds that “. . .residential segregation continues
to put considerable distance between minority workers, especially Blacks, and arcas of
greatest employment opportunity.”'®

In addition to a “spatial mismatch” between employment centers and African American
and Latino neighborhoods, Turner identifies additional factors that affect employment
opportunity and success:

Skills and Experience

Key work skills, such as cognitive skills, computer skills, and interpersonal skills,
are a growing determinant of employment success, even for low-wage jobs.
Racial segregation contributes to minorities” unequal educational attainment, and
their disadvantaged position in the labor market.

Information and References

A job seeker’s access to information about possible job openings and the
employer’s information about a candidate’s likely performance are also
important factors in determining labor market success. The spatial separation of
cmployment centers from minority neighborhoods may prevent a minority job
sceker from finding out about potential opportunities when they are advertised
only in community newspapers, bulletin boards, or help wanted signs. In
addition, many employers rely on referrals from existing employees to fill open
positions, because so many jobs require cognitive and social skills. Social
networks may determine what openings a job seeker learns about, and whether
he or she receives eredible references.

2 Margery Austin Turner, “Segregation and Employment Inequality,” in Janes H. Carr and
Nandinee K. Kutty, cds., Segregation: The Rising Cosls for America (New York: Routledge, 2008), p.
133.

& Turner in Segregation, pp 165-166.
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Prejudice and Discrimination

There is strong evidence that prejudiced attitudes on the part of employers result
in discrimination against qualified minority applicants. Blacks, in particular, are
unlikely to be hired for jobs that require higher cognitive skills, such as daily
computer usc, arithmetic, and customer interaction. Residential segregation may
sustain minoritics’ misperceptions and fears about Whites. 104

Paired testing rescarch that showed that Black men were less likely than similarly
qualificd White men to be invited to apply or be offered an interview of employment
dates back to 1990. More recent rescarch shows that persons with names that identify
them as members of a particular race or cthnicity are treated differently by potential
employers, despite having similar qualifications. Those who submitted resuines with
“White” sounding names (Emily and Brendan) were fifty percent more likely to receive
callbacks from potential employers than those who submitted resumes with “Black”
sounding names (Lakisha and Jamal).'®

Educational Inequalities

The demographies of housing and schools are deeply interwoven and their reciprocal
relationship is important in understanding how segregation is perpetuated. Simply put,
segregated neighborhoods ereate segregated schools because schools draw students
from the surrounding geographic region. Alternatively, a school’s socioeconomic and
racial composition often serves as an indication of its academic quality and signals to
parents and homeowners the desirability of the surrounding neighborhood. The effect
is that scgregated schools reinforce segregated neighborhoods. Moreover, resistance to
and fear of integration often results in White flight, further exacerbating neighborhood
segregation and disparities in social, cconomic and racial/ cthnic representation.'®

Since public schools are funded by property taxes, segregation deprives many school
districts of important resources. In order to compensate for the reduced tax revenues as
a result of reduced home values, municipalitics may be led to increasc tax rates, thercby
creating new disincentives to move to those communitics. Tn an amicus bricf filed in
2006 with the U.S. Supreme Court, a diverse group of housing scholars and research and
advocacy organizations report that in 2002-2003, “only 28% of all White public school
students (K-12) attended high-poverty schools (defined as schools where 40% or more of

18 Tumer in Segregation.

1% Bertrand, Marianne and Sendhil Mullainathan, 2003. "Are Emily and Brendan More
Employable than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination.”
NBLR Working Paper No. 9873. Cambridge, MA: National Burcau of Economic Rescarch.

1o Erankenberg, E., The Impact of School Segregation on Residential Housing Patterns, Harvard Civil
Rights Project, 2002.
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the students were eligible for free and reduced lunches)...In contrast 71% of all Black
public school students and 73% of all Latino public school students attended high-
poverty schools during the same period.”17

Predominantly White schools also benefit from stability in teaching staff. A 2003 report
by the Atlanta-Journal Constitution described a study by rescarchers at Georgia State
University which found that “White teachers — who compose 80 pereent of the state’s
teaching force — are much more likely to leave schools that serve higher proportions of
Black students. The study found that 32 percent of White elementary school teachers left
predominantly Black schools in 2001. This revolving door leads to less experienced
teachers in the classroom at Black schools.” 108

In Segregation: The Rising Costs for America, Dcborah McKoy and Jeffrey Vincent
outline the cffects on education of neighborhood concentrations of race and poverty:

Impacts on Students and Families: Children in predominantly White schools
have higher achievement scores and significantly higher rates of graduation than
children in predominantly minority schools.

Impacts on Teachers and Classrooms: Teachers in schools in neighborhoods
with concentrated poverty have older and fewer instructional resources and less
access to multimedia and technology resources.

Impacts on Schools and School Districts: School operations are negatively
affected by inconsistent fewer resources, and many activities and services, such
as sports, art, music, healthcare, and security guards, are reduced or
eliminated.®

In contrast, the benefits of desegregation are clear, and have been affirmed repeatedly by
the Supreme Court itself, most recently in a case involving the University of Michigan
Law School:

Tn addition to the expert studies and reports entered into evidence at
trial, numcrous studics show that student body diversity promotes

197 Brief of Amici Curiae Housing Scholars and Research & Advocacy Organizations in Support of
Respondents in Parents Involved in Cominunity Schools v. Scattle School District No. 1, ct. al., op
cit,, p. 5, citing Gary Orficld and Chungmei Lee, Civil Rights Project, Harvard University, “Why
Segregation Matters: Poverty and Educational Inequality” (January 2005), available at
httpa/www.civilrightsproject hayvard.edu/research/deses/Why Segreg Matters.pdt.

® Atlanta Journal-Constitution, “Black Schools, White Schools” { June 22, 2003).

1% Deborah L. McKoy and Jeffrey M. Vineent, “Housing and Lducation,” in James H. Carr and
Nandinee K. Kutty, eds., Segregation: The Rising Costs for America (New York: Routledge, 2008),
pp. 130-131.
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learning outcomes, and “better prepares students for an increasingly
diverse workforce and society, and better prepares them as
professionals.” ... These benefits are not theoretical but real, as major
Amcrican businesses have made clear that the skills needed in today’s
increasingly  global marketplace can only be developed through
exposure to widely diverse people, cultures, ideas, and viewpoints.'?

Health Inequalities

For minority populations, especially African-Americans, confinement to segregated
neighborhoods is, as we have seen, often practically equivalent to confinement to poor
neighborhoods. While there are, in absolute terms, more poor Whites in the United
States than poor Blacks, race plays a central role in determining the character of the
typical neighborhood in which a poor person lives. That is, “most poor White people
are residentially located next to non-poor White people, while most poor African-
Americans are concentrated in high-poverty neighborhoods.”!** And as one would
expect, the link between poverty and ill health is also strong. There are mnany reasons
for this, but a major element is the spatial mismatch in poor neighborhoods between
residence and  health care facilities and professionals.  For example, while the
overwhelmingly White Washington, DC suburb of Bethesda, Maryland, “has one
pediatrician for every 400 children,” the predominantly Black and poor neighborhoods
in Washington’s southeast side “have one pediatrician for every 3,700 children.”112

Yet there is also reason to believe that the difficulty m gaining access to medical
treatment is not the whole story behind, for example, the fact that in 1998 the “age-
adjusted all-cause mortality rate for Blacks [was] one and a half times as high as that of
Whites” — a number that hadn’t changed in forfy years.13 Further rescarch has found that
for a wide range of types of medical care, “African-Americans and members of other
minority groups are less likely than Whites to reccive appropriate medical treatment
after they gain access to medical care...and [this] is not accounted for by differences in
socioeconomic status, insurance, or disease severity.” The mechanisms underlying these
disparities are still unclear, but sociologists strongly suspect that “negative stereotypes
of race and residence play a role.” 14

In their chapter in Segregation, Dolores Acevedo-Garcia and Theresa L. Osypuk offer
further documentation of grave racial health disparitics. For example, they note that

" Grutter v. Bollinger, 123 5.Ct 2325 (2003).

1 David R. Williams and Chiquita Collins, “Racial Residential Segregation: A Fundamental
Cause of Racial Disparities in Health,” Public Health Reporters, v. 116 (Sept./Oct., 2001), p. 409.

"2 Gregory R. Squires and Charis E. Kubrin, Privileged Places, (Colorado: Lynne Rienner, 2006), p.
12.

112 Williams and Collins, “Racial Residential Segregation,” op. cit., p. 405.

1 Thid., p. 411.
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“even after taking into account maternal age, education, and health behaviors and
medical risk factors during pregnancy, Black babies are more likely to be of low birth
weight” than White babies. 15 This is all the more troubling in light of the fact that “Black
babics bom to immigrant mothers are significantly less likely to be of Tow birth weight
than their counterparts born to (presumably genetically similar) U.S.-born Black
mothers.”18

Acevedo-Garcia and Osypuk also note that after controlling for age, income, education,
and location, “Blacks were more likely than Whites to live in inadequate housing.” This
means, for example, that Blacks arc more likely to be exposed to houschold allergens
from “mold, mice and rates, cockroaches, and dust mites,” cach of which can be
associated with asthma."” Additional dangerous exposure to toxins and illness often
oceurs as a tesult of the presence of lead in the houschold, unsafe drinking water,
ineffective waste disposal, and overcrowding. !

Acevedo-Garcia and Osypuk discuss a housing mobility program that was sponsored by
HUD and which appears to demonstrate the clear link between poor neighborhoods, in
which minorities are disproportionately represented, and negative health outcomes. The
Moving to Opportunity (MTO}) experiment moved eligible participants from center-city
public housing located in high-poverty ncighborhoods in five metropolitan arcas.
Participants “were randomly assigned to one of three groups:”

1. The treatment group (also referred to as the experimental or MTO group) was
offered both a Section 8 housing voucher that could be redeemed only in a low-
poverty neighborhood...and housing search counseling.

2. The Section 8 group was offered a geographically unrestricted Section 8 housing
voucher.

3. The in-place control group did not receive a voucher, but remamed eligible for
public housing.™*

Remarkably, “the MTO demonstration has shown better health in the MTO group, and
in some instances also in the health of the regular Section 8 voucher group vis-a-vis the
control group of public housing familics.”2 “MTO adults also showed significant
improvement in mental health, including reductions in psychological distress and
depression, and increasing feclings of calm and peacefulness. 12t

"5 Segregation, p. 198,
16 Thid.

"7 Tbid., p. 206.

¥ bid., p. 207.

9 Ibid., p. 209-210.
120 Toid.,

121 Toid.
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Segregation and the scholarly work that informs its chapters demonstrate clear and
entrenched causal connections between discrimination, segregation, and confinement to
high-poverty neighborhoods and poor education, lack of job opportunitics, and health
disparitics. The book succeeds in its aim of proving, once and for all, that it is ime to
ensure that the opportunitics so many of us have depended on for success in our lives
are delivered to all Americans. Indeed, a compelling argument is made that “many of
the programs or opportunitics nceded to promote cconomic mobility for historically
disadvantaged groups...arc the same programs that would benefit most Americans.”122
The bad news is that for too long our nation has been divided by injustice; the good
news s that the endcavor finally to sccure justice would better our prospects by
unifying our country.

Section VI; Recommendations

This report documents a problem too costly for our country to ignore. We can no longer
tolerate housing discrimination and the persistence of segregated neighborhoods. Many
of the recommendations that follow require additional funding, but these funds
represent a small fraction of the cost of failing to address what are comprehensive social
and economic ills. Some of these recommendations require only a change in policy. All
are necessary to achieve our nation’s goal and the benefits of balanced and integrated
living patterns.

Increase Fair Housing Funding and Focus Resources on Investigations
Enact the Housing Fairness Act

Tntroduced in 2007, the Housing Fairness Act (H.R. 2926/5.1733) represents a significant
rededication to fair housing funding by the Congress. The legislation authorizes funds
to root out housing discrimination through a $20 million nationwidc testing program, a
doubling of the funding authorization for the Fair Housing Initiatives Program to $52
million, and the creation of a $5 million competitive matching grant program for private
nonprofit organizations to cxamine the causes of housing discrimination and
segregation and their effects on education, poverty, and cconomic development.  The
nationwide testing program alone would allow for 5,000 paired tests, amounting to an
average of fifty paired tests in each of the nation’s one hundred largest metropolitan

12 James H. Carr and Nandinee K. Kutty, “The New Imperative for Equality,” in Segregation: The
Rising Costs for America, op. cit, p. 34.
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statistical areas (which contain 69 percent of the nation’s population). NFHA urges the
Congress to pass this important legislation.

Increase Appropriations for the Fair Housing Initiatives Program

NFHA calls on HUD and Congress to increase appropriations for the Fair Housing
Initiatives Program to at least $52 million in fiscal yecar 2009 to meet the demand. Tn
FY2006, for example, 269 organizations applied for FHIP funding — a total of $51.75
million in requests — but only 102 groups received grants totaling $18.1 million. In FY
2007, only 87 groups received grants: 55 organizations received Private Enforcement
Initiative (PEI) grants ($14 million) and 32 groups received Education and Qutreach
Initiative (EOT) grants (3.1 million) for a total of $17.1 million. (HUD has not publicly
released the number of organizations that applied in FY2007.)

An appropriation of $52 million would enable FHIP recipients to address thousands of
additional complaints. This increasc also has the potential to accomplish two important
goals:

1. encourage those encountering housing discrimination to come forward to file
their complaints with greater hope of resolution; and

2. provide fair housing groups with the capacity to address larger systemic issues,
including sales practices, predatory lending practices and insurance policies that
are discriminatory.

Restructure the Fair Housing Initiatives Program

We applaud HUD for following NFHA’s suggestion of creating a three-year grant cycle
for qualified full-service private nonprofit fair housing organizations beginning in 2005.
Currently, 39 organizations are funded at that level. While this longer-term funding
provides some stability, it also constrains the funds available to other qualified
organizations because the funding level is so low. A total of only 55 organizations
received enforcement grants ranging from $70,000 to $275,000.

As outlined in NFHA’s proposal entitled A Refornted Fair Housing Initiatives Progrant: the
Private Enforcement Initiative,? FHIP should include funding to provide training to
agency personnel and to implement programs to improve and enhance agency
performance.  The minimum grant award should be $300,000 annually and increase to
$1 million annually depending upon the service area’s population size, number of
investigations handled, demographics and other performance measures.

12 Scc A Reformed Fair Housing Initintive Program: the Private Luforcement Initiative, NTHA (2005).
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Fund an Annual National Media Campaign

NFHA calls on HUD to abide by the FHIP authorizing statute to fund an annual national
media campaign rather than violating the statute as it has for the past three years. In
2005, HUD failed to fund a national campaign. In 2006, HUD funded a $300,000
hurricane-based campaign through the New York State Human Rights Commission,
which HUD has since characterized as a national media campaign. In 2007 it violated
the statute by funding an advertising agency for the campaign rather than a non-profit
organization representing groups of persons protected by the Fair Housing Act.** HUD
awarded $1 million to New America Media to develop a campaign to educate the public
about discriminatory lending.

Create an Independent Fair Housing Enforcement Agency

An independent fair housing agency should replace HUD's Office of Fair Housing and
Equal Opportunity (FHEO) in order to provide the United States with a truly objective
and effective civil rights enforcement institution. Year after year, we have documented a
paucity of cases, mismanagement of investigations, and a failure to charge cases. No
improvements have been forthcoming, and HUD's failures have allowed not only for
continued tesidential segregation in this nation but for a host of economic and social
costs associated with such segregation.

Currently, when a fair housing/lending complaint is filed against a HUD program, or a
HUD-funded agency or organization (public housing authorities, for example), HUD's
FHEQ is responsible for investigating the complaint. This puts FHEQ in a position of
investigating its own agency. There are inherent conflicts of interest within HUD. The
Office of Fair Housing and Equal Opportunity must investigate discriminatory claims
involving programs and entitics funded by other offices of HUD. For example, Flagstar
Bank was found to violate the federal Fair Housing Act. HUD received notice of the
judge’s decision.  Flagstar Bank is a FHA dircct endorsement lender, which means that
FHA accepts loans from the bank without oversight. FHEQ was supposed to report the
fair housing act violation to FHA and ask that the FHA direct endorsement privilege be
rescinded and HUD was supposed to issuc a debarment of doing business with Flag
Star. Even after a second federal fair housing act action, FHEO and HUD never took any
action against Flagstar Bank.

As FHEOQ must coordinate its efforts with many other offices at HUD, this compromises
what should be independent, objective investigations, putting them through the litmus

12442 USC 3616a section (d)(1) states: “The Secretary, through contracts with one or more
qualified fair housing enforcement organizations, other fair housing enforcement organizations,
and other nonprofit organizations representing groups of persons protected under title V1L of the
Civil Rights Act of 1968 [42 U.5.C. 3601 et seq.], shall establish a national education and outreach
program.
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test of public policy considerations and the very real issue of being ranked lower than
other HUD priorities. In addition, HUD collaborates with many actors in the real estate,
lending and insurance communities who may also be the subjects of investigations.

Other recommendations in this report about HUD and related programs should be
incorporated into an independent fair housing agency.

HUD and DOJ Must Use Their Full Authority to Enforce the Fair Housing Act

HUD Must Enforce the CDBG Requirement to Affirmatively Further Fair
Housing

HUD's Community Development Block Grant (CDBG) funding is the only other fedceral
funding source available for fair housing activities. With the level of housing
discrimination that NFHA has documented in its annual Fair Housing Trends Reports,
NFHA urges HUD to promulgate enforceable and meaningful regulations requiring
local jurisdictions to include fair housing in their comprehensive plans and their funding
decisions. Those regulations should require that Analyses of Impediments to Fair
Housing Choice (Als): are prepared; accurately reflect the community’s needs; describe
strategics to improve fair housing compliance; are followed; and are updated at least
every five years. If a state or local government fails to comply with these obligations,
the regulations should require that HUD reduce or terminate CDBG funding. HUD's
Office of Community Planning and Development (CPD) should require recipients to set
aside adequate funding for fair housing education and enforcement staff and associated
costs.

HUD and DOJ Must Improve Their Processing of Cases

With the annual number of complaints approaching 27,000, and the estimated number
of violations more than four million, it is insufficient that last ycar HUD issucd only 31
charges of discrimination and DOJ filed only 35 cases, 16 of which were HUD election
cases, and therefore duplicate some of the HUD charges. These numbers speak for
themselves. HUD must have consistent and quality standards for investigations, ensure
its investigators are well versed in legal standards and case law, and improve its case
processing so that cases are investigated in a timely manner. I addition, HUD has
spent millions of dollars in the past twenty years cducating builders about design and
construction requirements. No builder can fail to be acquainted with these
requirements. HUD should move these resources to systemic enforcement of the law.

DOJ Must Follow the Statute and Pursue Cases Charged by HUD

The Fair Housing Act as Amended (1988) clearly states that DOJ must pursuc cascs
charged by HUD. DOJ took the position in 2005 that it is not required to file these cases
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but that it may instead perform additional investigations, thereby prolonging and
duplicating the process.

In addition, there are two areas of enforcement at DQJ that have been underutilized in
recent years: cases brought under their testing program and mortgage and predatory
lending cases. Cases in those two arcas have dropped precipitously in the past fow
years. With this underutilization, DOJ is neglecting its opportunity and obligation to
fight housing discrimination.

DOJ Must File Disparate Impact Cases

DQJ has publicly stated its position that it will not litigate disparate impact cascs
involving housing discrimination.'  Disparate impact cases are crucial in the fight
against housing discrimination.  Many rental, sales, lending, insurance, and related
policies are not discriminatory on their face, but have a disparate impact on members of
protected classes. Even though there may not be any intent in the policy, it can have just
as detrimental an effect on individuals and families trying to find housing.

Address Unfair and Predatory Lending Practices

Fair housing centers are at the forefront of the foreclosure crisis — working to counsel
people who have been victims of housing discrimination and predatory lending
practices and finding ways to enforce the laws intended to protect them. Today, too
many individuals and families are targeted for abusive home loans that strip away their
hard-camed home equity and put their homes at a high risk of foreclosure. People of
color are at greater risk of losing their homes - and their hard-camed wealth — as a result
of high-cost, risky lending and abusive servicing.

Congress must enact comprehensive predatory lending legislation that includes:
effective rights and remedies; prohibitions against steering; a designation of “high-cost”
that includes all loan fees; a ban on yield spread premiums; a ban on pre-payment
penalties; no federal preemption; and advanced disclosure of costs and fees. NFHA
supports 5.2452, the Home Ownership Prescrvation and Protection Act.

The Federal Reserve and other regulators should expand their fair lending examinations
to substantially include the actions of the affiliates and third party vendors of their
member lending institutions. The Federal Reserve must enact a strong rule under the
Truth in Lending Act. The proposed rule states only that creditors would be prohibited
from engaging in a pattern or practice of extending credit without considering
borrowers” ability to repay the loan; it does not allow for individual or group
complaints. This is too burdensome and would probably make it impossible for an

15 HUD HUB Dircctors” meeting Rhode Island 2003.
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individual to do anything to temedy his or her situation. The final rule must, among
other things, do the following: ban pre-payment penalties and yield spread premiums;
restrict bait-and-switch tactics, especially at the closing table; cover all loans, not only
subprime loans; require the verification of income on all home mortgages; and require
escrowing of taxes and insurance.

To assist those currently in bad loans and at risk of foreclosure, Congress must cnact
strong legislation that permits bankruptey courts to restructure mortgages on a family’s
home. NFHA supports 5.2636, the Foreclosure Prevention Act and H.R.3609, the
Emergency Home Ownership and Mortgage Equity Protection Act of 2007.

In the face of countless studies demonstrating the targeting of minority homebuyers by
unscrupulous lenders, HUD has initiated only 3 fair lending investigations since FY2006
and has processed only 137 fair lending complaints; Justice filed only 4 cases in FY2007.
Combined, this amounts to only 10 percent of the cases that private groups have filed.
Since federal financial regulatory agencies refer fair housing cases to the Department of
Justice, it is clear that these agencies have failed in their responsibility to identify and
counteract discriminatory and predatory lending practices. They need to improve
training on these issues and increase the attention and importance assigned to fair
housing requirements.

Require New Construction to Meet Fair Housing Standards

Multi-family loan originators, the GSEs and regulators should ensure that new
construction multi-family housing loans comply with the accessible design and
construction requirements of the Fair Housing Act. They should institute appropriate
due diligence requirements to ensure multi-family design and construction compliance,
including (at a minimum) plan review, architect and developer certification of
compliance with FHA and identification of the FHA safe harbor relied upon, contractor
certification and on-site teview. If lenders ensured that borrowers complied with the
law, it would benefit millions of Americans. According to the National Center for Health
Statistics, 34.3 million people (12 percent of the U.S. population) are physically limited in
their usual activities due to a chronic condition. More than 7 million usc assistive
technology —canes, walkers, and wheelchairs—for mobility impairments, and more than
4 million use assistive devices such as back braces and artificial limbs to compensate for
musculoskeletal impairments. This number will likely grow as veterans return from Traq
and Afghanistan. These veterans deserve to find apartments that are accessible, as
required by law.
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Gulf Coast Recovery Efforts Must Improve
Increase Funding for Housing Recovery in the Gulf.

Two and a half years after Hurricane Katrina, people of color and low- and moderate-
income people in communities all across the Gulf Coast still have nowhere to live or
insufficient funds to fully rebuild their homes. More resources are needed to complete
the task of rebuilding in a way that provides safe, decent and affordable options to all
residents of the region. Congress must pass S. 1668 or other measures to provide these
resources.

Strengthen the Fair Housing Requirements of CDBG.

CDBG funds are required to be spent in ways that affirmatively further fair housing, but
the specifics of this mandate remain ambiguous. NFHA and its members in the Gulf
have found a host of ways in which CDBG grantees all across the Gulf have fallen short
of fulfilling this fair housing mandate., without consequences. HUD niust strengthen the
regulations that implement this requirement and provide more effective oversight. If HUD fails
to act, Congress must step in.

Increase the Transparency, Accuracy and Timeliness of Public Information

While disbursing the funds, rather than reporting on them, is an understandable priority
in the aftermath of a disaster the magnitude of the 2005 hurricane season, good public
reporting systems ate also critical to ensuring that those funds are spent appropriately.
For CDBG grantees in the Gulf, there have been considerable time lags in making
accurate, understandable information about their spending available to the public in a
readily accessible form. Further, current regulations do not require grantees to make
public any information about the extent to which the funds benefit members of classes
protected under the Fair Housing Act. HUD must work with grantees o improve the CDBG
reporting systems, and it must strengthen the fair housing reporting requirements.

Improve Eligibility Requirements and Disbursement Systems

Disaster recovery funds must get into the hands of those who need them more quickly,
more fairly and with a more transparent process. Two and a half years after the
hurricanes, too many people in the Gulf still have not received the assistance they need
to rebuild or return to their homes. Some grantees have established guidelines that
arbitrarily and unfairly exclude particular groups from eligibility for assistance. In
Mississippi, residents whose homes experienced damage from hurricane-force winds,
but no storm surge damage, cannot receive assistance. In Mobile County, AL,
homeowners who had “deferred maintenance” prior to the storm cannot receive
assistance. And in all of the locations where NFHA and its members are working,
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homeowners have great difficulty getting timely and accurate information about how
eligibility for assistance is determined, how their grants were calculated, and the status
of their applications.  These systems must be improved and made more transparent and
responsive to the public.
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By Deborah Barfleld Berry and Robert Benincasa, Gannett News Service 6 Wk
WASHINGTON — Nearly 40 years after a national law banned housing discrimination, an increasing number of complairts are alleging unfair
treatment of minorities, the disabled, families and other groups. M
The Depariment of Housing and Urban Developmert and hausing assistance agencies logged 10,328 complaints last year, a 12% jump from +  Newsyine
2005 That's the highest nuiber since HUD started keeping track in 1990, when it included compiaints from the disabled and families with «  Reddt
chidren.

. Facebook
"Some people want to say these are things thet happened in the old days." said Kim Kendrick, assistant secretary for HUD's Office of Fair « What's this?

Housing and Egual Opportuntty. *It doesn't happen in the old days. It happens today.

A Gannett News Service analysis of 44,000 housing discrimination complaints filed between 2002 and 2006 with HUD and its contract agencies shows allegations of
unfair treatment are widely dispersed across the nation.

In 5. Louis, a mother complained a landlord told her he wouldn't rert to families with pets or chidren.

In Worcester, Mass., a man with kidney disease said a landlord refused to rert to him because his disability was "too much baggage.”

1n San Jose, Calf, Hispanic famifies complained their apartment manager spoke disparagingly of Mexicans and pave their repair requssts lower priorty.
In Chesterfield, Va., a black woman seid a white property owner tofd her the house she was interested in "will not be sold to coloreds.”

“(t was fike he had just punched me,” said Nealie Pitts, 58, whose eyes still fil with tears when she talks about the 2002 incidert.

Between 2002 and 2006, seven states and the District of Columbia averaged more than 10 housing discrimination complaints per 100,000 heusing units, according to
the GNS analysis. The average state rate was 7.6 complaints per 100,000 units.

The highest was Nebraska with 17, followed by Kansas, lowa, Missouri, North Dakota, Hawail and Wyoming. According to officials in some of those states, the
reasons range from aggressive work by fair housing groups to kangstanding racial tensions to an infiux of immigrants.

Nebraska has a history of racial divisiveness and now faces a growing immigrant population, according to heusing officiels and lawmakers there.

"These things are part of the reality of the community we're in,” said Gary Fischer, generat counsel for Family Housing Advisory Services Inc. in Omaha. "They didn't
get that way overnight. | do not think Nebraska is unique. That's the fabric here, but that's the fabric in many ptaces.”

States with the lowest average complairt rates were Alaska, Minnesota, West Virginia and Wisconsin. All had fewer than four complaints per 100,000 units.

The 1968 Fair Housing Acl, amended in 1988, bans discrimination in the heusing market based on disability, race, sex, national origin, refigion, skin color or whether a
family has children. The law covers rentals, purchases and financing.

Reasons for the growing number of discrimination complainis vary, housing officials say. Some areas are dealing with new waves of immigrants. Others have old
heuses that aren't readlly accessible to the disabled.

Last year's record number of complaints also could resuit from stepped-up enforoement and efforts by HUD and ofher agencies to make people aware of their rights.
housing officials say

Agency's performance criticized

But critics of HUD say the agency s too slow to investigate complaints. And they note federal housing officats filed a civi discrimination charge in only 1% of the
complairts they received last year.

HUD officials say the faw requires them to work with both parties in a case to try and reach @ settlement. Last year, 36% of the complaints to HUD were settid

Federat officials and fair housing advocates say it's difficult to know whether housing discrimination is on the rise in a particular area. But they agree the problem is
more pervasive than the number of complaints suggests.

Many victims believe filing a complaint isn't worth the trouble o don't know where to go, government studies show. And although the Fair Housing Act protects illegal
immigrants, they're unlikely to complain for fear of being departed, civl rights groups ay.

Private housing groups also get complaints that aren't included in the data.

The GNS analysis also found that:

+ Counties in the top 20% for hausing discrimination complaint rates over the lest five years tend to be tess racially and ethnically diverse than ceunties in tha bottom
20%.

+ Race-related complaints were most comman in the South, where they accounted for nearly half of complaints last year. Race-related complaints made up 44% of
cases in the Midwest, 32% in the North and 28% in the West

+ In almost one third of counties, no housing discrimination complaints were filed with HUD or its comract agencies between 2002 and 2006. Most of those courties
had fewer than 10,000 households.

+ Housing discrimination complaints related to disability are as common as thase refated to race.
Nationally, disability-related cases accounted for 40% of complaints filed with HUD end its contract agencies last year. Race-retated complaints accounted for 39%.
Hosing experts expect disability complaints to climb as the natior's population ages and older Americans betler understand theif housing rights.

Peter Raimondi, a 79-yeer-old polio victim who uses erutches, filed 2 housing discrimination complaint four years ago afler his condominium board in Bef Air, Md.,

1of2 6/11/2009 3:37 PM
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refused to let him install a curb cut and ramp near his condo.

A judge recently sided with Raimondi. The case is on appeal.

“I dor't think people do it out of malice,"” Raimondi said of discrimination against the disabled. "I think they don't know."
Discrimination more subtle today

Even when complaints are fled, proving them can be difficult, Last year, HUD dismissed 40% of complaints, citing Iack of evidence. One reason may be that housing
discrimination today can be subller.

“The days are gone when people say, "We don't rent to you people,” said John Simonsen, who in 1977 led the first national stucly on raciat discrimination in housing.
"In rentals they treat you nicely. They just don't give you the unit*

Still, some housing advocates say federal officials aren't doing enough to deter hemeowners, real estate agerts, landiords and others from breaking the law.

HUD must investigate discrimination complaints within 100 days. But a 2005 report by the Government Accountability Office found tho agency missed that deadline in
mere than a third of cases.

HUD officials say they have boosted training to improve response time.
1n addition, the agency has launched 15 high-profile investigations in the last two years, inciuding two in Louisiana linked to everts afier Hurricane Katrina.
Afier the 2005 huricane, New Orleans officials complained to HUD aboLt websites that were offering emergency housing for "whites only."

"We ail thoughtl that kind of issue was over with.” said James Perry, executive direclor of ihe Greater New Orleans Fair Housing Action Center. ‘It means we have a
lot more work to do."
Share this story:
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Franklin Sagbay and.Julia Campuzano already had paid a $725 security deposit on a Worcester
apartment late fast year when they showed up to get the keys from the landlord.

They left empty-handed and as victims of illegal housing discrimination - a problem that activists
working to enforce housing anti-discrimination laws say persists here and across the nation four
decades after Congress passed the landmark Fair Housing Act.

Mr. Sagbay, Ms. Campuzano, her husband, her 5-year-old daughter and another adult roommate
had planned to live in a Birch Street apartment. Mr. Sagbay had handled the arrangements for the
roommates up to that point, and that day in late November was the first time the landlord, Van Le
of Dorchester, had met Ms. Campuzano.

When Mr. Le saw that Ms. Campuzano was pregnant, he allegedly refused to hand over the keys,
or to refund the security deposit, according to a pending housing disctimination complaint filed
recently with the Massachusetts Commission Against Discrimination.

Mr. Le allegedly pointed at Ms. Campuzano's swollen abdomen and told the prospective tenants
that he didn't want any babies in the apartment. Mr. Le's telephone wasn't answered over the past
two weeks, and the real estate agent listing the apartment said the building has since been
foreclosed upon and that she didn't have any way to reach Mr. Le. He had not yet responded to
the MCAD complaint by press time, officials said.
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"I didn't know where I was going to go with my kids," Ms. Campuzano said recently through-an interpreter.

She said the rejection hurt and angered her, but she didn't realize she had been a victim of illegal
housing discrimination until later when she told the story to a hospital social worker,

"We're human beings. We deserve a place to.live like anybody," she said.

The roommates eventually found another apartment, but the rent is higher than the one they were
turned away from, they said. :

The Fair Housing Act bars housing discrimination on the basis of race, color, religion, national
origin, gender, children and disability. State law further outlaws housing discrimination in
Massachusetts on the basis of ancestry, marital status, public assistance, military service, sexual
orientation and age.

The growing number of complaints such as the one lodged by Mr. Sagbay and Ms. Campuzano

represent a tiny fraction of the actual incidences of housing discrimination, according to the

National Fair Housing Alliance. The advocacy group's 2008 report estimated the 27,023 housing
discrimination complaints filed nationally last year at less than 1 percent of the actual number of incidents.

Legal Assistance Corporation of Central Massachusetts - a nonprofit legal agency based in
Worcester that filed the complaint on behalf of Mr. Sagbay and Ms. Campuzano - logged 114
housing discrimination complaints last year from across Worcester County. The agency is on
pace to top that number this year, having received 50 complaints through the first four months of
this year.

Many of those complaints are resolved fairly quickly wheu one of the agency's lawyers contacts
the landlord, but in egregious cases and those in which the landlord refuses to comply with the
law voluntarily, LACCM files a complaint with the state discrimination commission or in state
court. Most of those complaints are settled prior to trial or a state public hearing with the landlord
agreeing to pay monetary damages, attend fair housing training and turn over records so their
business practices can be monitored, officials said.

"Housing discrimination really affects people’s chance for success in life and has more significant
impact than other kinds of discrimination. It affects access to jobs, education, transportation and
safe communities,” said LACCM Executive Director Jonathan L. Mannina.

"There is some ignorance in the community about what the fair housing act requires,” he added.
"But there are people who know what the law is and continue to discriminate, and that's very conceming.”

Most of the cases handled by the agency involve discrimination against disabled people and
people with children, but race and housing subsidies also generate a number of complaints in
Central Massachusetts, he said.
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A Holyoke-based housing agency, the Massachusetts Fair Housing Center, also investigates
housing discrimination complaints in northem Central Massachusetts, particularly in the
Fitchburg and Leominster areas, and state law enforcement officials prosecute some housing
discrimination cases too.

Early last month, Attorney General Martha Coakley's office hit an Orange mobile home park
operator with a housing discrimination lawsuit alleging the company wouldn't allow a disabled
resident, who recently had multiple foot surgeries, to install a handicap ramp. The case, which is
pending in Franklin Superior Court, targets Leisure Woods Estates, owner of Leisure Woods
Mobile Home Park on East River Street.

Erica L. Johnson, a program director with the Massachusetts Fair Housing Center in Holyoke,
said her agency, which is solely focused on investigating and preventing housing discrimination,
is busier than ever. The agency typically investigates 300 to 400 cases of housing discrimination
a year in Central and Western Massachusetts, she said.

LACCM and MFHC divide their efforts between educating landlords and tenants about fair
housing laws and investigating complaints.

"We have had some big cases in that area," Ms. Johnson said of Leominster and Fitchburg. "They
were cases of national origin discrimination. But across the board, whether it's out there or back
here, the ones we see most often are disability discrimination and children. Landlords will say
right out, You have kids? You can't live here.”

Qver the last four years, she said, the agency's lawsuits against landlords have afl been settled out
of court, and the settiement agreements prevent her from identifying specific landlords publicly.

In one current case, she said, the agency got wind of a landlord who discouraged people with
children from trying to rent apartments. So the agency sent out two investigators to try to verify
the complaints.

“The first was a woman with kids," Ms. Johnson said. "The landlord was like, *Oh, well, you
know, I don't know if you would like it here. I don't know if it's going to work out for you here. I
think you'd like it better somewhere else.' "

The next investigator, who told the landlord she didn't have kids, got the red carpet treatment,
Ms. Johnson said.

LACCM also conducts such "paired tests" using trained volunteers, who earn a small stipend.
The testers each attempt at different times to rent an apartment or house. The only significant
difference between the two in any given test is that one has children or is handicapped or is a
meinber of a particular race and so on.

A $230,000 grant from the U.S. Housing and Urban Development Department awarded to
LACCM in October requires the agency to do at least 50 paired tests in Worcester County this year.
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Worcester also has dedicated a city employee, whose salary is funded in part by the HUD grant,
to do outreach to tenants and landlords about housing discrimination, Mr. Mannina said.

Older rental homes contaminated with lead paint are another frequent source of housing
discrimination here. Soine landlords use the presence of lead paint, a known danger to small
children, as an excuse not to rent to families with children, but Mr. Mannina said the law requires
them to have it removed.

"[t's absolutely clear under Massachusetts law that that is illegal discrimination," Mr. Mannina
said. "If the landlords are in the rental business and can't afford to de-lead, they shouldn't be in
the rental business."

But Mr. Mannina and Ms. Johnson point out that landlords are not required to rent to somebody
just because they fall under one of the categories protected under state and federal laws. Bad
credit, poor references and an inability to pay the rent all are legitimate business reasons to deny
an apartment to a prospective tenant regardless of his or her race or family status or any other
factor, they said.

"The landlord has the right to pick the best possible tenant, as long as they can prove they are
making choices based on legitimate business reasons,” Ms, Johnson said.

Contact Thomas Caywood by e-mail at tcaywood(@telegram.com

GRAPHIC: GRAPHS; CHARTS

(PHOTO) Jane L. Edmonstone is project attomey for the Worcester Fair Housing Project, and

Jonathan L. Mannina is executive director of the Legal Assistance Corporation of Central
Massachusetts. Worcester Fair Housing Project is a joint project between LACCM and the city of
Worcester. (GRAPH 1) U.S. housing discrimination complaints filed (GRAPH 2) Local housing
discrimination complaints (CHART 1) Breakdown of complaints (CHART 2) Breakdown of complaints
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WASHINGTON -- The federal government is filing fewer housing discrimination charges even
as consumer complaints against landlords, real estate agents and mortgage brokers have risen steadily.

Most renters and buyers who seek help from the U.S. Department of Housing and Urban
Development are unlikely to get relief for their complaints, which can include alleged
discrimination by landlords and sellers based on race, religion, sex or disability. The agency is
throwing out a growing number of complaints, federal data show.

The housing agency, responsible for investigating and prosecuting cases under the Federal Fair
Housing Act, filed 31 discrimination charges in 2007 and 36 in 2006. Charges for those two
years combined dropped 65% from the last two years of the Clinton administration -- 111
charges were filed in 1999; 82 in 2000.

Complaints during the same period rose from fewer than 7,100 in both 1999 and 2000 to more
than 10,000 in both 2006 and 2007.

The agency settles most of its discrimination cases out of court, but the percentage of cases
settled also is down.

This year, the housing agency has charged 12 housing providers with discrimination and referred
two cases to the Justice Department because of an alleged pattern of discrimination, agency data show.

The National Fair Housing Alliance, a housing rights group, says HUD and Justice do not
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vigorously enforce fair housing laws. "It's a drop in the bucket for the number of complaints that
happen anriually,” CEO Shanna Smith says.

Federal housing officials say cases may take years to resolve in court, so they prefer to negotiate
settlements for victims.

"We're obtaining the comparable relief that we would obtain in the court, and we're doing it
faster," says Bryan Greene, HUD deputy assistant secretary for enforcement.

The agency is settling more cases overall than during the previous administration, but the
percentage of settled cases has declined. In 1999, HUD settled 778 cases, 42% of the total
investigated. In 2007, it settled 948 cases -- 36.5% of the total investigated.

HUD dismissed nearly two-thirds of the 2,595 investigated complaints last year. The agencyr
closes cases for reasons such as failure to locate the alleged victim, or for lack of evidence. The
remaining 7,000 complaints go to HUD-certified and -funded local and state agencies.

Housing cases at the civil rights division of the Justice Department, which prosecutes cases in
which investigators find patterns of discrimination, also have dropped. The department filed 35
civil lawsuits in 2007, marking a steady decrease since 1999.

A Senate committee held a confirmation hearing last week for Steven Preston, President Bush's
nominee to replace Alphonse Jackson as HUD secretary. Jackson resigned April 18 amid
allegations of misconduct.
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Forty years after the passage of the Civil Rights Act of 1968, an African-American is leading in
the race to become the next presidential nominee of the Demnocratic Party. It's a long way from
the days when blacks in the South were turned away from "white only" restaurants, told they
couldn't live in certain communities or denied a loan because of the color of their skin.

Or is it?

. Lewarna Williams, who in December was allegedly denied an apartment at the Fountain View
complex in Orange City because of her race, inight think otherwise. So might black guests who
were forced to wear wrist bands, pay extra deposits and endure other slights at the former Adam's
Mark Hotel during the 1999 Black College Reunion in Daytona Beach. And the black Maryland
lawmaker who in 2001 was told he would only be served in the back room of the Perry Package
Store and Lounge in North Florida might also have some doubts.

In fact, the U.S. Department of Housing and Urban Development reported that last year more
than 10,000 people nationwide filed complaints of housing discrimination based on race,
disability and other factors.

Kim Kendrick, HUD's assistant secretary for Fair Housing and Equal Opportunity, said the most
blatant examples of discrimination are on the decline. But cases such as Williams' -- in which she
was allegedly told there were no apartments available when in fact they were -- remain common.
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"It happens a lot," Kendrick said. "[But] today it's more subtle -- what we get is ‘there is nothing
available.' Most people know now that you can't say you won't rent to somebody because of their race.”
HUD filed charges last week in the Fountain View case, after its investigation found reasonable

cause to believe that apartment owner James Stevens of Orange City and manager Mildred

Chastain of Deltona had violated the federal Fair Housing Act.

According to charging documents, Williams became suspicious after being told there were no
vacancies and had a family friend call the complex a short time later. That friend was told there
were apartments available. A subsequent undercover investigation by WKMG-Channel 6 news
had similar resuits: When a black employee went in and requested an apartment, he was told
there were no vacancies. A half-hour later, a white employee was told apartments were available
and was given a tour of the complex, according to the station's broadcast.

If found guilty of violating the Fair Housing Act, Stevens and Chastain could each face fines of
up to $16,000. A separate investigation by the Florida Attorney General's Office is ongoing.
Williams' quick action and the subsequent video evidence helped the case move forward quickly.
But Kendrick and others said most cases of discrimination go unreported.

Mike Williams, a real estate salesman and chairman of the housing committee for the West
Volusia branch of the NAACP, said that's because people often don't know where to turn for help.

"A lot of times when they get mistreated they don't do anything about it," he said. "Some of it,
from my experience, is that there is an ignorance of where to go or what to do."

The Florida Commission on Human Relations, a state agency that investigates discrimination
cases, is trying to change that.

Spokesperson Leah Barber-Heinz said the agency should be the first stop for anyone who
suspects they have been victiinized. Calling a toll-free number or completing an online
questionnaire is all that is needed to get the ball rolling. If the agency thinks there is something
amiss, an investigator is assigned to look into the allegations. Depending on the findings, the case
can then be pursued in-house or referred to the Florida Attorney General's Office or the
appropriate federal agency.

Discrimination waming signs
*Gut check: Sometimes, just a feeling that something isn't quite right can be a signal.

*Inappropriate questions: Rental agents should not ask questions about your race, age, religion or
disability. Neither should employers or lending agents.

*Blatant racism: Employers, rental agents, banks and other businesses may not charge additionat
fees or otherwise treat people differently because of their race, color, religion, sex, national
origin, disability or marital or family status.
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If you feel you have been a victim
*Call the Florida Commission on Human Relations at 1-800-342-8170 to discuss your concerns.

*Visit the commission's Web site at fchr.state.flus and fill out a questionnaire that will help the
agency decide if there is enough evidence to begin an investigation, If there is, the agency will
assign an investigator or refer the case to the Florida Attomey General's Office or federal
authorities, depending on the circufnstances.

*The commission is required to complete investigations within 100 days of a complaint being
filed. Most cases are settled before they go to court, and remedies can include financial
compensation for the victim and a requirement that the violator correct the situation. If a
settlement cannot be reached in state cases, the complainant has the option of having either the
commission or the Florida Attorney General's Office file suit. Federal cases are heard by an
administrative law judge or in federal court.

*There is no cost to have a complaint investigated, nor do victims have to hire an attorney.
Seeking justice

State and federal officials have the authority to file civil suits against suspected offenders, with
awards going to victims. Individuals may also elect to file a private lawsuit ising their own attorney.

*The Florida Commission on Human Relations is often the first agency to investigate allegations
of racism in Florida. The agency has the power to conduct investigations, sue or refer the case to
another agency. Penalties can reach $10,000 for a first offense; 25,000 for a second offense

within five years; and $50,000 for a third or subsequent offense within seven years: fchr.state.fl.us.

*The Florida Attorney General's office can also launch independent investigations. Most of the
cases it handles deal with high-profile or egregious cases. Penalties are similar to those that may
be imposed by the commission: myflorida legal.com.

+HUD, the U.S. Department of Housing and Urban Development, is the lead federal agency in
housing-discrimination cases. HUD can conduct independent investigations and seek penalties of
up to $16,000, for a first offense. That amount can more than double for a second offense within,
five years. The agency also uses local partners to conduct undercover "tests" of businesses
suspected of violations. In extreme cases, such as intimidation, cross buming or threats, the
agency can bring criminal charges: www.hud.gov.

*Individuals can also sue on their own. Awards can sometimes reach into the illions. The
former Adam's Mark Hotel in Daytona Beach paid out $1.1 million in 2001 to seftle a pair of
suits related to the Black College Reunion event. Some attorneys will handle such cases ona
contingency basis, meaning there is no cost if the case isn't won.
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Help for businesses

Officials say even well-intentioned businesses can get into trouble if they or their employees
don't know the law. To prevent that, the Florida Commission on Human Relations offers training
and outreach programs to business and groups concerned with civil rights.

* The agency is planning a community event in Orlando in the coming months, but the date has
not been set. It is also launching a program that will train individuals to educate business owners
about fair housing and employment issues.

*For more information, call 850-488-7082 or visit the commission Web site at fchr.state.fl.us.
The site contains an explanation and links to relevant statutes.

*The Equal Employment Opportunity Commission also offers an online primer that can help
businesses understand employment laws at ada.gov.
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