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POLITICIZATION OF THE JUSTICE DEPART-
MENT AND ALLEGATIONS OF SELECTIVE
PROSECUTION

THURSDAY, JULY 10, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:12 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Linda
T. Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Conyers, Sanchez, Johnson, Lofgren,
Delahunt, Watt, Cohen, and Cannon.

Also present: Representatives Jackson Lee and Smith.

Staff present: Eric Tamarkin, Majority Counsel; Daniel Flores,
Minority Counsel; and Adam Russell, Majority Professional Staff
Member.

Ms. SANCHEZ. The Committee on the Judiciary, Subcommittee on
Commercial and Administrative Law will now come to order.

Before we begin the business of the Subcommittee, I want to
make clear to our guests in the audience that any outbursts or
comments or disruptions in the hearing from the public will result
in removal from the Committee room.

I just want to state that emphatically so everybody knows the
rules going in.

Without objection, the Chair will be authorized to declare a re-
cess of the proceedings at any point.

At this time, I would recognize myself for a short statement.

According to letters we have received from his counsel, former
presidential advisor, Karl Rove, has refused to appear today to an-
swer questions in accordance with his obligations under the sub-
poena served on him based on claims that executive privilege con-
fers upon him immunity from even appearing to testify.

I am extremely disappointed and deeply concerned that Mr. Rove
has chosen to forego this opportunity to give his account of the
politicization of the U.S. Department of Justice, including allega-
tions regarding the prosecution of Former Governor dJohn
Siegelman.

I have given Mr. Rove’s written claims careful consideration, and
I rule that those claims are not legally valid, and that Mr. Rove
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is required, pursuant to the subpoena, to be here now and to an-
swer questions.

I will presently entertain a motion to sustain that ruling, the
grounds for which are set forth in writing and have been distrib-
uted to all the Members of the Subcommittee.

But first, I would like to summarize the grounds for the ruling
as follows.

First, the claims are not properly asserted. When a private party
like Mr. Rove is subpoenaed by Congress and the executive branch
objects on privilege grounds, the private party is obligated to re-
spect the subpoena and the executive branch should go to court or
otherwise pursue its privilege obligations.

That is what happened in the AT&T case and what should have
happened here.

But we have not received a statement from the president or any-
one at the White House directly asserting these privilege and im-
munity claims to the Subcommittee.

Second, we are unaware of any proper legal basis for Mr. Rove’s
refusal even to appear today as required by the subpoena. The
courts have made clear that no one, not even the president, is im-
mune from compulsory process. That is what the Supreme Court
ruled in U.S. v. Nixon and Clinton v. Jones.

Neither Mr. Rove’s lawyer nor the White House has cited a sin-
gle court decision to support the immunity claim as to former
White House officials.

The proper course of action is for Mr. Rove to attend the hearing,
pursuant to the subpoena, at which time any specific assertions of
privilege can be considered on a question-by-question basis.

As the Supreme Court explained more than a century ago, no
man in this country is so high that he is above the law, and all
the officers of the Government, from the highest to the lowest, are
creatures of the law and are bound to obey it.

Third, the claims of absolute immunity directly contradict the
conduct of this and past Administrations with respect to White
House officials appearing before Congress.

Only recently, current vice presidential chief of staff, David
Addington, testified before the House Judiciary Committee pursu-
ant to subpoena, and former White House press secretary, Scott
McClellan, testified without even receiving a subpoena.

In 2007, former White House officials Sara Taylor and Scott Jen-
nings testified concerning the U.S. attorney firings before the Sen-
ate Judiciary Committee pursuant to a subpoena.

Prior to this Administration, a CRS study shows that both
present and former White House officials have testified before Con-
gress at least 74 times since World War 11

Fourth, the claims of absolute immunity and the refusal to ap-
pear pursuant to subpoena and to answer questions directly con-
tradicts the behavior of Mr. Rove and his attorneys themselves.

When Mr. Rove’s attorney was asked earlier this year by a media
representative whether Mr. Rove would testify before Congress in
response to a subpoena on the Siegelman matter, he responded,
“Sure,” by e-mail.

In addition, unlike Harriet Miers, Mr. Rove has spoken exten-
sively in the media on the very subject the Subcommittee seeks to
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question him about; his role in the alleged politicization of the Jus-
tice Department, including the Siegelman case, and the unprece-
dented firing of nine U.S. attorneys in 2006.

Fifth and finally, especially to the extent that executive privilege
is the basis for the claims of immunity as to Mr. Rove, the White
House has failed to demonstrate that the information we are seek-
ing from him under the subpoena is covered by that privilege.

The courts have made clear that executive privilege applies only
to discussions involving the president and to communications from
or to presidential advisers in the course of preparing advice for the
president.

But the White House has maintained that the president never
received any advice or and was not himself involved in the U.S. at-
torney firings and related events.

The presidential communications privilege simply does not come
into play here at all.

For all the foregoing reasons as stated more fully in the written
ruling that has been distributed to Members of the Subcommittee,
I hereby rule that Mr. Rove’s claims of immunity are not legally
valid, and his refusal to comply with the subpoena and appear at
this hearing to answer questions cannot be properly justified.

These reasons are without prejudice to one another and to any
other defects that may, after further examination, be found to exist
in the asserted claims.

At this time, I would now recognize my colleague, Mr. Cannon,
the Ranking Member of the Subcommittee, for any remarks that he
may have.

Mr. Cannon?

Mr. CANNON. Thank you, Madam Chair.

I was just wondering as you read your statement if you are
aware that Mr. Rove is out of the county on a trip that was
planned long before this hearing was set.

Ms. SANCHEZ. We have been in constant communication with his
attorney and himself, and he has refused to testify, not because it
was inconvenient to his schedule, but because he is asserting that
he is covered by an Executive immunity claim.

Mr. CANNON. So I take it you are aware that he is on a long-
planned trip, and this hearing was scheduled for our convenience,
not his?

Ms. SANCHEZ. He did not—his attorney never mentioned it to us
in all the numerous correspondence and specifically relating to the
date that we asked him to come and appear before the Sub-
committee.

Mr. CANNON. It was my understanding that he actually had com-
municated he had a trip planned and so could not be here today.

Are you also aware—

Ms. SANCHEZ. We were not aware and we were not made aware
by his attorney or by Mr. Rove himself.

Mr. CANNON. Are you aware that Mr. Rove has offered to sit
down and talk about these things off the record—not off the record
but in a private conversation and answer the questions that you
have asked?

Ms. SANCHEZ. He has tried to assert a position that he would
come and discuss one matter only.
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And the Subcommittee has significant interest in more than just
one matter.

We believe that he should appear like any other witness to be
sworn in and to have his comments made into the record and to
be asked questions by the Subcommittee in a give-and-take that
mere written questions would not suffice.

Mr. CANNON. Thank you, Madam Chair.

This hearing was called to hear from Karl Rove about allegations
that he politically manipulated the prosecution of Don Siegelman,
the firing of U.S. attorneys, and other matters.

The allegation is that, with Mr. Rove’s involvement, Democrats
were prosecuted while Republicans were not, and that U.S. attor-
neys that did not cooperate were sacked.

If such allegations were true, they would be very serious. But
there is no evidence supporting these allegations at all. In fact,
there is compelling reason to question the basis of these allega-
tions.

In the Siegelman case, the majority rests on the transparently
ludicrous allegations of Jill Simpson. Even Don Siegelman has de-
nied her allegations.

Equally important, the career prosecutor who led the Siegelman
prosecution—this is a career person, not a political appointee—Act-
ing Attorney Louis Franklin, clearly stated long ago that the pros-
ecution was not the result of political influence.

To quote, “I can state with absolute certainty that Karl Rove had
no role whatsoever in bringing about the investigation or prosecu-
tion of Former Governor Don Siegelman.

“It is intellectually dishonest to even suggest that Mr. Rove influ-
enced or had any input into the decision to investigate or prosecute
Don Siegelman.

“That decision was made by me, Louis D. Franklin, Sr., as the
acting U.S. attorney in the case, in conjunction with the Depart-
ment of Justice’s Public Integrity Section and the Alabama Attor-
ney General’s Office.

“Each office dedicated both human and financial resources. Our
decision was based solely upon evidence in the case, evidence that
unequivocally established that Former Governor Siegelman com-
mitted bribery, conspiracy, mail fraud, object instruction of justice,
and other serious Federal crimes.”

That puts the matter to rest. What about the U.S. attorney
firings?

Same answer. Kyle Sampson, the key witness told us exactly 1
year ago today that either Mr. Rove nor anyone else in the White
House ever, to his knowledge, sought the resignation of any of the
dismissed U.S. attorneys in order to seek a partisan advantage in
a given case or investigation or for any other reason unrelated to
ordinary performance concerns.

So this is all old news. And it is old news that nothing happened.

What else is old news? As early as March 2007, the White House
was willing to let us sit down with Karl Rove and interview him
about allegations against him; that in the run-up to this hearing,
Mr. Rove was still willing to sit down and talk to us in an inter-
view about the Siegelman matter, with no prejudice to the Commit-
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tee’s ability to institute further proceedings if it found anything
wrong.

Then on July 23, in oral arguments in the Committee’s case
against Harriet Miers, the district court judge told the Committee
pointedly that negotiations should be the preferred way to work
these things out and, of course, that once again ignoring the court’s
admonition and common sense, Committee Democrats rejected Mr.
Rove’s offer of voluntary testimony and opted to hold a hearing
today in front of an empty chair.

If the majority was serious about getting to the bottom of this
issue, it would have taken Mr. Rove and White House up on these
offers.

The fact is that it hasn’t proof that their efforts opt to more than
a partisan stunt.

Rather than indulge in partisan antics, the majority should be
attending to the truly important matters that are confronting Con-
gress in the few legislative days we have left in this Congress.

We should be holding hearings on the Milberg Weiss class action
trial lawyer scandal. A convicted lawyer at the center of the scan-
dal says illegal kick-backs to class-action plaintiffs are industry
practice.

We have no business considering the majority’s bills next week
to roll back arbitration and deliver consumers to the trial lawyers
until we get to the bottom of this abuse of our justice system.

But we won’t. We should be holding hearings on legislation to
bring down gas prices such as my bill to cut the red tape, keeping
trillions of barrels of oil from mountain shale from getting to Amer-
ican consumers or my bill to equalize discriminatory taxes on nat-
ural gas consumers so that they can pay their bills this winter.

But we won’t.

To quote Woody Allen in the movie, “Bananas,” this meeting
today is “a travesty of a mockery of a sham.”

I hope we can act on the issues that are important to the Amer-
ican people before we adjourn.

And I yield back the balance of my time.

Ms. SANCHEZ. The gentleman yields back.

This time, I would recognize Mr. Smith, the Ranking Member of
the full Judiciary Committee for an opening statement if he so
chooses.

Mr. SMITH. Thank you, Madam Chair.

I do have a brief opening statement.

Madam Chair, although we find ourselves in front of an empty
chair, it is not a sign of an Administration refusing to cooperate
with Congress.

Nearly a year and a half ago, the Administration offered the
Committee a voluntary interview with Karl Rove, a senior adviser
to the president.

The Democratic majority declined the offer.

In most instances, the Administration has negotiated successfully
with Congress to resolve information requests.

Mr. Rove offered to conduct a voluntary interview regarding the
Siegelman matter. The Democratic majority refused.

Mr. Rove offered to answer written questions. Again, the Demo-
cratic majority refused.



6

These offers were without prejudice to the Committee’s ability to
pursue further process if it wanted to.

The offers should have been accepted. But time and again, the
Democratic majority has passed up the opportunity to gather infor-
mation.

As to the issue before us, since the presidency of George Wash-
ington, presidents and Department of Justice officials from both
parties have asserted that the president’s closest advisers are im-
mune from congressional testimony.

For example, in a 1999 opinion for President Clinton, then Attor-
ney General Janet Reno stated that, “An immediate adviser the
president is immune from compelled congressional testimony.”

Karl Rove serves as assistant to the president, deputy chief of
staff, and senior adviser to the president. He is the definition of an
immediate adviser. An assertion of his immunity should be ex-
pected by anyone familiar with historical precedence.

Once already, this Congress, the Democratic majority has tried
to force the issue of compelled testimony by immediately advisers
to the president. That effort led to contempt resolutions against
Harriet Miers and Joshua Bolten.

Litigation is pending in the district court and is unlikely to be
concluded prior to the adjournment of this Congress.

It is clear today’s hearing is a likely prelude to another rec-
ommendation of contempt of the House and the debate of another
contempt citation on the floor.

Just 17 days ago, a district court judge heard oral arguments in
the case of Committee v. Miers. The judge emphasized unmistak-
ably that negotiation, not confrontation, is the preferred means of
resolving situations like this. He stressed that both sides stand to
lose if they do not work the matter out through negotiation. And
he made clear that if the parties cannot resolve the dispute on
their own, they may have to negotiate pursuant to the court’s in-
structions.

With these admonitions fresh in mind, Republicans hope the
Democratic majority would finally accept Mr. Rove’s offer without
creating a partisan confrontation.

But again, the Democratic majority has refused.

According to a recent Rasmussen poll, Congress’ approval ratings
have reached a historic low; only 9 percent of Americans believe we
are doing a good job.

The American people have lost faith in the people’s House. To-
day’s hearing in no way addresses the most pressing issues before
our nation.

Thank you, Madam Chair, and I will yield back.

Ms. SANCHEZ. The gentleman yields back.

Without objection, other Members’ opening statements will be in-
cluded in the record.

The Chair would now entertain a motion to uphold the Chair’s
ruling regarding Mr. Rove’s failure to appear and to answer ques-
tions.

Mr. CANNON. Parliamentary inquiry, Madam Chair.

Ms. SANCHEZ. The gentleman will state his parliamentary in-

quiry.



7

Mr. CANNON. I take it then, the opening statements of the Chair
that embodied the ruling of the Chair. I am just wondering why—
ther(ce1 has been no objection to the ruling, as far as I can under-
stand.

Do we need to have—is it proper to have a motion to support a
ruling that has not been challenged?

Ms. SANCHEZ. My understanding from the parliamentarian that
it is proper to entertain a motion to uphold the Chair’s ruling even
though no objections to the ruling has been stated.

Mr. CANNON. Yes, Madam Chair, thank you.

I understand that it may be appropriate to do, but I don’t under-
stand why you would do it.

Ms. SANCHEZ. Well, Mr. Cannon

Mr. CANNON. At least on our side, nobody has objected to your
motion.

Ms. SANCHEZ. I believe that the preferred method to make the
record is to have a motion upholding the ruling of the Chair.

And although it might not be the gentleman’s preferred method
of ({:onducting Subcommittee business, that is what we will do here
today.

Mr. CANNON. Thank you, Madam Chair.

Mr. CONYERS. Madam Chair?

Ms. SANCHEZ. Mr. Conyers?

Mr. CoNYERS. I would move to sustain the Chair’s ruling.

Ms. SANCHEZ. The gentleman so moves. Does any Member seek
recognition to speak on the motion?

If not, then a quorum being present, the question is on the mo-
tion to sustain the Chair’s ruling.

All those in favor will signify by saying “aye.”

[A chorus of ayes.]

Ms. SANCHEZ. All those opposed will signify by saying “no.”

Mr. CANNON. No.

Ms. SANCHEZ. In the opinion of the Chair, the ayes have it. The
ayes have it, and the motion is sustained.

Ms. LOFGREN. Madam Chair, could we have a roll call vote?

Ms. SANCHEZ. A roll call vote is requested. As your name is
called, all those in favor will signify by saying “aye” and all those
who oppose will say “no” and the Clerk will call the roll.

The CLERK. Ms. Sanchez?

Ms. SANCHEZ. Aye.

The CLERK. Ms. Sanchez votes aye.

Mr. Conyers?

Mr. CONYERS. Aye.

The CLERK. Mr. Conyers votes aye.

Mr. Johnson?

Mr. JOHNSON. Aye.

The CLERK. Mr. Johnson votes aye.

Ms. Lofgren?

Ms. LOFGREN. Aye.

The CLERK. Ms. Lofgren votes aye.

Mr. Delahunt?

Mr. DELAHUNT. Aye.

The CLERK. Mr. Delahunt votes aye.

Mr. Watt?




[No response.]

The CLERK. Mr. Cohen?

Mr. COHEN. Aye.

The CLERK. Mr. Cohen votes aye.

Mr. Cannon?

Mr. CANNON. No.

The CLERK. Mr. Cannon votes no.

Mr. Jordan?

[No response.]

The CLERK. Mr. Keller?

[No response.]

The CLERK. Mr. Feeney?

[No response.]

The CLERK. Mr. Franks?

[No response.]

Ms. SANCHEZ. Is there any other Member who wishes to cast or
change their vote?

If not, the Clerk will report.

The CLERK. Madam Chair, there were six ayes, one no.

Ms. SANCHEZ. A majority having voted in favor—pardon me?

Mr. Watt, would you care to vote?

Mr. Watt votes aye, and the Clerk will report.

The CLERK. Madam Chair, there were seven ayes, one no.

Ms. SANCHEZ. A majority having voted in favor, the motion is
agreed to.

The Subcommittee and full Committee will take under advise-
ment what next steps are warranted.

This concludes our hearing.

I want to thank everybody for their time and patience.

There being no more pending business today, the Subcommittee
on Commercial and Administrative Law is adjourned.

[Whereupon, at 10:31 a.m., the Subcommittee was adjourned.]
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RULING OF THE CHAIR, THE HONORABLE LINDA T. SANCHEZ, CHAIRWOMAN,
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Ruling of Chairwoman Linda Sanchez on Executive Privilege-

Related Immunity Claims By Karl Rove

According to letters we have received from Mr. Karl Rove’s counsel, particularly his
letters of July | and July 9, 2008, Mr. Rove has refused to appear today to answer questions in
accordance with his obligations under the subpoena served on him on May 22, 2008, based on
claims that “Execulive Privilege conlers upon him immunity” [rom even appearing o testily, and
that “as a [former] close advisor to the President, whose testimony is sought in connection with
his official duties in that capacity, he is immune (rom compelled Congressional testimony.”

1 have given these claims careful consideration, and I hereby rule that those claims are not
legally valid and that Mr. Rove is required pursuant to the subpoena to be present at this hearing
and Lo answer questions or Lo assert privilege with respect to specilic questions, The grounds for
this ruling arc as follows:

First, the claims have not been properly asserted here. The Subcommittee has not
reeeived a written statement directly from the President, let alone anyone at the White Housc on
the President’s behalf, asserting Executive Privilege, or claiming that Mr. Rove is immune in this
instance from testifying before us. Nor is any member of the White House here today to raise
those claims on behalf of the President. The most recent letter from Mr. Rove’s lawyer simply
rclies on a July 9, 2008 letter to him from the current White Housc counscl dirccting that Mr.
Rove should disobey the subpocna and refusc to appear at this hearing.

The July 9, 2008 Ilctter from White Housc Counscl Fred Ficlding claims that Mr. Rove “is
constitutionally immune from compelled congressional testimony about matters that arose during
his or her tenure as a presidential aide and that relate to his or her official duties.” As discussed
in greater detail below, no general freestanding immunity exists for former presidential advisers —
indeed, no credible source has even remotely suggested this is the case — and thus the proper
course is to recognize claims of privilege only when properly asserted in response to specific

questions during a particular hearing.

The courts have stated that a personal assertion of Executive Privilege by the President is
legally required for the privilege claim to be valid. For instance, the District Court of the District
of Columbia made clear in the Shultz casc that cven a statemont from a White Houso counsel that

! Letter from Robert Luskin to Chairman Conycrs (July 1, 2008) at 1; Letter from Robert
Luskin to Chairman Conyers (July 9, 2008) at 1.

? Letter from Fred Fielding to Robert Luskin (July 9, 2008).
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he is authorized to invoke executive privilege is “wholly insuflicient to activale a [ormal claim ol
executive privilege,” and that such a claim must be made by the “President, as head of the
‘agency,’ the White House.™

It should also be noted that even a formal claim ol privilege, by itsell, is not enough to
prevent a private party from complying with a Congressional subpocna. In cascs where a
Congressional committee rules that asserted claims of Exceutive Privilege arc invalid, the
Exccutive Branch’s only rccourse beyond further negotiation is to seck a court order to prevent
the private party from testifying (or producing documents). This is beeause neither the
Constitution nor any federal statute confers authority upon the President to order private citizens
not to comply with Congressional subpocnas.

The Exccutive Branch recognized this in United States v. AT&T, where the Ford
Administration sucd to cnjoin AT&T, a private party, from complying with a subpocna from a

Housc committce. AT&T recognized that despite the White Housc's adamant requests that it not
comply with its subpoena, it nevertheless was “obligated to disregard those instructions and to
comply with thc subpocna.”™ The President had no frecstanding authority to prevent AT&T from
complying. The same is truc here.

Second, we are unaware of any proper legal basis for Mr. Rove’s refusal even to appear
today as required by subpoena. No court has ever held that presidential advisers are immune from
compulsory process — in any setting. In (act, the Supreme Court has expressly recognized that
presidential advisers, and even members of the President’s cabinet, do not enjoy the same
protcctions as the President himsclf® Moreover, since 1974, when the Supreme Court rejected

President Nixon’s claim of absolute presidential privilege in United States v. Nixon, it has been
clear that Executive Privilege is merely qualified, and not absolute.” Neither Mr, Rove’s lawyer
nor Mr, Fielding or the Office of Legal Counsel (“*OLC”) at the Justice Department has cited a

single court decision to undermine these well-settled principles. Therelore, the proper course ol

* Center on Corporate Responsibility v. Shultz, 368 F. Supp. 863, 872-73 (D.D.C. 1973);
scc also United States v. Burr, 25 F. Cas. 30, 192 (C.C.Va.1807) (ruling by Chicf Justico
Marshall that President Jefferson had to personally identify the passages he decmed confidential
and could not Icave this detcrmination to the U.S. Attorncy).

¢ United States v. AT&T, 551 F.2d 384, 387 (D.C. Cir. 1976)

* Harlow v. Fitzgerald, 457 U.S. 800, 809 (1982); Butz v. Economou, 438 U.S. 478, 505-
506 (1978).

% United States v. Nixon, 418 U.S. 683, 706 (1974).

2
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action for Mr. Rove is [or him to atiend the hearing pursuant to subpoena, al which time he may,
if expressly authorized by the President, assert Executive Privilege in respomnse to specitic
questions posed by the Subcommittee.

Assuming that Mr. Fielding’s July 9, 2008 letter to Mr. Luskin — and its attached
materials from the Justice Department’s OLC — sets out the case [or Mr. Rove’s claim for
immunity before this Subcommittee, the arguments presented therein are wholly without merit.
Most notably, both the letler and its accompanying materials from OLC [ail to cite a single court
decision, nor could they, in support of Mr. Rove’s contention that a former White House
employee or other witness under (ederal subpoena may simply refuse to show up to a
congressional hearing.

To the contrary, the courts have made clear that no present or former government official
is so above the law that he or she may completely disregard a legal directive such as the
Commitlee’s subpoena, As the Supreme Court explained more than a century ago, “[n]o man in
this country is so high that he is above the law,” and “[a]ll the officers of the government, from
the highest to the lowest, are creatures of the law and are bound to obey it.”’

Even beyond the case law, the reasoning utilized in the OLC materials, authored by
Principal Deputy Assistant Attorney General Steven G. Bradbury, has no application to former
presidential advisers. Each of the prior OLC opinions on which Mr. Bradbury relies cover only
current White House advisers, not former advisers like Mr. Rove. This distinction is crucial, as

all of the arguments purportedly supporting absolute immunity for current presidential advisers
simply do not apply to former advisers. For example, the primary OLC memorandum [rom
which all subsequent adviser-immunity opinions have been derived, authored by Chiel Justice
and then-OLC head William H, Rehnquist, reaches the “tentative and sketchy” conclusion that
current adviscrs arc “absolutely immunc from testimonial compulsion by congressional
committee[s]” because they must be “presumptively available to the President 24 hours a day,
and the necessity of [appearing before Congress or a court] could impair that ability.™ The same
rationalc on its face does not apply to former advisers, and thus there is no support for Mr.

7 United States v, Lee, 106 U.S. 196, 220 (1882). In addition to U.S. v. Nixon, supra, see
also Clinton v. Jones, 520 U.S, 681, 691-2 (1997).

¥ Memorandum for thc Honorable John D. Ehrlichman from William H. Rchnquist (Fcb.
5, 1971) at 7. The 1999 OLC opinion referred to by Mr. Bradbury similarly covers only current
advisers and acknowledges that a court might well not agree with its conclusions. See Assertion
of Executive Privilege With Respect to Clemency Decision, 23 Op. O.L.C. 1 (1999} Opinion ol
Attorney General Janet Reno).
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Bradbury’s claim that former advisers are immune [rom Congressional process. And even Mr.
Rehnquist himsell acknowledged that when White House advisers wish Lo assert execulive
privilege, they must (irst appear before Congress and then assert the privilege.’

Moreover, the [act that OLC has, [or the [irst time, opined that (ormer advisers are
absolutely immune from testimonial compulsion by Congress, is not entitled to any deference.
Such an opinion, unlike that issued by a court, is not an authoritative formulation of the law.
Rather, it is only the Exccutive Branch’s view of the law, and is entitled only to the weight that
its inherent merit warrants, In this instance, it is clear that Mr. Bradbury’s memorandum was ill-

conceived and T must reject its conclusions.

This White House’s asserted right to scereey goes beyond cven the claims of Richard
Nixon, who initially refused to allow his White House Counsel, John Dean, to testify before
Congress, on almost cxactly the same grounds being asserted now, but then agreced that Mr. Dean
and other Whitc House officials could testify. '

Third, the claims of absolute immunity dircctly contradict the conduct of this and past
Administrations with respect to White House officials appearing before Congress. Only recently,
current Vice-Presidential chicf of staff David Addington appearcd and testificd bofore the House
Judiciary Committce pursuant to subpocna, and former Whitc Housc Press Scerctary Scott
McClellan appearcd and testified without cven recciving a subpocna. Tn 2007, former White
House officials Sara Taylor and Scott Jennings testificd concerning the U.S. Attorney firings
before the Senate Judiciary Committce pursuant to subpoena. Prior to this Administration, both
present and former White House officials have testified before Congress numerous times; a
Congressional Rescarch Service study documents some 74 instances where White House
advisers have testified belore Congress since World War II, many of them pursuant to a
subpoena.!

? See U.S. Government Information Policies and Practices — The Pentagon Papers,
Hearing Before the Subcomm. On Forcign Operations and Government Information of'the House
Committee on Government Operations, 92d Cong., 1% Scss. 385 (1971) (testimony of William H.
Rehnquist)

' L. Fisher, The Politics of Executive Privilege, at 59-60 (2004).

"' Harold C. Relyea & Todd B. Tatelman, Presidential Advisers’ Testimony Before
Congressional Committees: An Overview, CRS Report for Congress, RL 31351 (Apr. 10, 2007).

4
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Fourth, the claims ol absolute immunity and the refusal to appear pursuant (o subpoena
and to answer questions from the Subcommittee directly contradict the behavior of Mr. Rove and
his attorney themselves. When Mr. Rove’s attorney was asked earlier this year by a media
representative whether Mr. Rove would testify before Congress in responsc to a subpocna on the
Sicgclman matter, he responded “surc” by c-mail. Tn addition, unlike Harrict Micrs, Mr. Rove
has spoken cxtensively in the media on the very subject the Subcommittee secks to question him
about: allcgations rcgarding his role in the allcged politicization of the Justice Department during
this Administration, including the prosccution of prominent Democrats like former Governor
Don Sicgelman and the unprecedented foreed resignations of nine U.S. Attorneys in 2006. Tt is
absolutely unacceptable for former White House personnel to speak publicly about matters and
then to refuse to testify before Congress as to those very sanic matters, under oath and subject to

cross-cxamination, on the basis of a claim of alleged confidentiality.

Fifth, and finally, especially to the extent that Executive Privilege is the basis for the
claim of immunity as to Mr. Rove, the While House has [ailed to demonstrate that the
information we are seeking (rom him under the subpoena is covered by that privilege. We were
not expecting Mr. Rove to reveal any communications to or from the President himself, which is
at the heart of the presidential communications privilege.

In fact, on June 28, 2007, a senior White House ollicial at an authorized background
briefing specifically stated that the President had “no personal involvement” in receiving advice
about the forced resignations ol the U.S. Atlorneys or in approving or adjusting the list
containing their names. We are seeking information from Mr. Rove and other White House
officials about their own communications and their own involvement in the process of the forced

resignations of U.S. Attorncys and related aspects of the politicization of the Justice Department.

The Whitc Housc nevertheless has claimed that Exccutive Privilege applics, asscrting that

the privilege also covers testimony by White House staff who advise the President, apparently
based on the Espy decision."

The Espy court, however, made clear that while the presidential communications
privilege may cover “communications made by presidential advisers,” such communications are
only within the realm ol Executive Privilege when they are undertaken “in the course of

"2 In re Sealed Case, 121 F.3d 729, 752 (D.C. Cir. 1997).

5
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preparing advice for the President.”” But the White House has maintained that the President
never received any advice on, and was not himself involved in, the forced resignations of the

U.S. Attorneys. Thus, the presidential communications privilege could not apply here.

Morcover, whether such communications would cven fall under the presidential
communications privilege in the context of a Congressional inquiry is far from certain," The
Supremc Court in Nixon and the Court of Appeals in Espy both expressly noted that different

balancing considerations would apply when the communications at issue were sought by
Congress on behall of the American people. In our view, it is inconceivable that these courts
would rule that a congressional investigation, authorized under the Constitution, carrics less
weight than a civil or criminal trial. More appropriately, such an investigation should be entitled
to the greatest deference by the courts, as Congress is tasked specifically with overseeing and
legislating on matlers concerning the inner-workings of the Executive Branch, and specilfically
the Justice Department.

For all the foregoing reasons, T hereby rule that Mr. Rove’s claims of immunity arc not
legally valid and his rcfusal to comply with the subpocna and appcar at this hearing to answer
questions cannot bo properly justificd.

Thesc reasons arc without prejudice to onc another and to any other defects that may after

further cxamination be found to cxist in the asserted claims,

Tuly 10, 2008

Y 1d.

" Id. al 753.
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LETTER TO SCOTT PELLEY FROM KARL ROVE, SUBMITTED BY THE
HONORABLE CHRIS CANNON

April 2, 2008

Mr. Scott Pelley

“60 Minutes”

524 West 57th St.
New York, NY 10019

Dear Scott:

Thanks for taking the time to visit Monday. Tn years past, you have struck me as a
professional who wanted to get his story right and wasn’t just looking for sensational
opportunities to boost ratings.  When you ran your story with Dana Jill Simpson on
February 24, my reaction was to leave the issue alone with a straightforward denial.
After all, I don’t know the woman, don’t recall ever meeting her and certainly didn’t ask
her to do anything.

As T told you Monday, the more I reflected on the story, the more questions T had. After
all, Ms. Simpson’s time on camera was brief — just enough to say I’d asked her to stalk
the Governor and get pictures.

1 raised a number of my questions yesterday in our call, but in most instances, I received
no answer or an unsatisfactorily vague one. So let me try again.

In the course of your interview, did you ask Ms. Simpson in what campaigns she worked
as “an operative” with me? When we first met? When I first asked her to take on
previous campaign tasks, as she alleged in her interview? And if so, did you check out
her claims by, perhaps, calling the candidates in question or their campaign managers,
reviewing campaign expenditure reports to see if her name appeared or checking with the
DeKalb County Republican chairman or activists (such as the Moore campaign chairman,
an effort she told the Judiciary Committee she was active in) to see if she was really “an
operative?”

Did you ask when and where her supposed 2001 meeting with me took place at which
she was asked to follow Siegelman and photograph him? If so, did you make any effort
to see if she could document when and where the meeting was?

And if you were personally convinced by her answers that there was a good likelihood of
such a meeting, did you try to figure out if there was any way that T was likely to have
been available for such a meeting? Ts there a reason you did not avail yourself of the
offer I made to your producers of having access to my calendars for that day (and a
couple of other days, in order to hide from me the date she claimed for our meeting)?
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April 2, 2008
Page Two

Didn’t it strike you as foolish for me to have asked someone with no particular
experience to undertake a task requiring adroit surveillance and shadowing skills, a
mission with such potential to blow up in everyone’s faces?

Then consider Dan Jill Simpson’s September 14, 2007 interview with the House
Judiciary Committee that followed an extensive interview by a Democratic committee
lawyer. Did it not bother you Ms. Simpson failed to mention the claim she made to you
for your February 24, 2008 story? After all, wouldn’t that be something Congressman
John Conyer’s people would find interesting?

Don’t you find it odd that in 143 pages of testimony she said nothing about having
worked with me in campaigns, nothing about being asked by me to undertake various
tasks, nothing about my supposedly having asked her to follow Governor Siegelman and
photograph him in a compromising position, nothing about having had meetings with
me? In fact, she never says she knows me or has met me. Don’t you find that odd?

In fact, did you read the transcript? Did you try to ascertain if there was any evidence
that would lead a reasonable person to believe the claims she made to the Judiciary
Committee staff about Don Siegelman, Terry Butts, Judge Fuller and others were likely
to be accurate? Did it matter to you that following the release of her interview, as one
observer has written, that “every single person whose name Simpson invokes as she spins
her stories says that she is either lying or deluded?” Are you aware that list of people
denying her claims includes Don Siegelman, whom she claims repeatedly urged her to
provide her original affidavit?

In fact, did you try to discover whether there was any evidence she did shadow Don
Siegelman? Travel records, itineraries, or expense reports that showed Ms. Simpson’s
travel from Northeastern Alabama matched up with the Governor’s schedule? You told
me she told people at the time she was shadowing Siegelman: is that proof enough in
your mind that she actually was?

Did you ever consider that the Governor’s security detail might have taken note of an
ample-sized, redheaded woman who kept showing up at his events with a camera? Did
you talk with the Alabama Department of Public Safety? In fact, did you ever ask her
how she attempted to find him in a compromising position? Was it her practice to
shadow him late at night when he was on the road? Peek through hotel windows? Were
you satisfied she actually did what she was supposedly asked to do?

Since your broadeast, she has said she has phone records of calls to “Virginia and
Washington™ that corroborate her charges. Have you made an effort to review those
records and ascertain whether she does have more evidence?
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April 2, 2008
Page Three

And finally, how much work do you personally do on your “60 Minute™ stories? Do you
leave the legwork up to your producers while you stay focused on your on-camera
presence? They called me in October, five months before you appeared on the air. Tt
seemed to me they were then trying to figure out whether to pursue the story. Was that
good enough for you?

Or as a journalist, do you like to get personally involved in your stories and talk with its
principal figures, dig into all the evidence and come to a professional judgment that what
someone has told you has merit and enough weight to put it on the air? Do you feel that
maybe at some point as those five months came to a close, it would have been the
responsible thing to do to call a subject of your report and say, we have someone who
says this and we’ve done our legwork that leads us to believe that might be the case? Or
do you feel if a charge is sensational enough, thoroughly checking it out yourselfisn’t a
necessity?

These are a lot of questions, but they boil down to one: did you ask yourself these before
you went on the air?

Sincerely,

Karl Rove

Cec: Sean McManus
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LETTER TO THE HONORABLE JOHN CONYERS, JR. FROM ROBERT D. LUSKIN,
SUBMITTED BY THE HONORABLE CHRIS CANNON

2550 M Streat, NW
PA]""]N BUGBS " Washington, DC 20037-1350
AW

ATDRNEYS AT L 02-457-6000

Facsimile 202-457-6315
www.pattonboggs.com

. Robert D. Luskin
Apil 29,2008 W19

suskin@pattonboggs.com
VIA FACSIMILE

The Honorable John Conyets, Jr.
Chairman, Committee on the Judiciary
House of Representatives

Congtess of the United States

2138 Rayburn House Office Building
Washington, DC 20515

Re: Katl C. Rove
Deat Chairman Conyers:

I am counsel for Karl Rove and am writing to respond to your letter of April 17, 2008, inviting
Mt. Rove to testify before the Committee on the alleged “politicization of the Department of
Justice during this Administration.”

Your invitation is premised on reports that I had expressed Mr. Rove’s “willingness to testify
before the Committee.” The report in question was based on an email exchange with a producer
for a cable news netwotk and was taken grossly out of context. I am aware that the Committee
has been exploting issues related to the Department of Justice fot neatly a year and that the
Committee had previously sought Mr. Rove’s testimony on the same general subject. I know,
to0, that the question of whether and under what citcumstances Mt. Rove (and other current and
former senior White House officials) might appear before the Committee has long been
discussed by the Committee and the White House and is now the subject of litigation in the
United States District Coutt for the District of Columbia. I never intended to shozt circuit this
process. My remarks were intended only to convey, in response to inflammatory statements by
Governot Siegelman, that Mr. Rove would not assert any personal privileges in connection with
any potential testimony. Had Mt. Rove’s position in fact changed, we would, of course, have
advised you directly.

Although your letter invites Mt. Rove’s testimony on the “politicization of the Department of
Justice during this Administration,” the letter ptincipally focuses on allegations arising from the
prosecution of former Governor Siegelman. I cannot discern from your letter whether your
invitation encotmpasses the larger question that you pose or the more narrow issue concerning
Govetnor Siegelman. The former includes matters, such as the firing of U.S. Attotneys, that are

4955520
Washington DC | Northern Virginia | New Jersey | New York | Dallas | Denver | Anchorage | Doha, Qater
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The Honotable John Conyers, Jt.
April 29, 2008
Page 2

the subject of litigation concerning the scope of executive privilege. As you are well aware, the
privilege is not Mr. Rove’s personally, and he is not free to take a position at odds with that taken
by the White House.

However, we recognize the Committee’s legitimate interest in putting to test the baseless and
unsubstantiated charges that have been made by Govemnor Siegelman and othets about his
prosecution. In an effort to assist the Committee in its inquity, Mr. Rove is prepared to make
himself available fot an interview on this specific issue with Committee staff. Mr. Rove would
speak candidly and truthfully about this matter, but the interview would not be transcribed nor
would Mr. Rove be undet oath. We believe that such an accommodation is consistent with the
positions asserted by the White House in prior discussions with the Committee and in the
pending litigation, but would also address the Committee’s interest in resolving this issue.

Please let me know whether this offer is acceptable to you so that we can make appropriate
arrangements.

Yours sincerely,

\N

Robett D. Luskin

Copy: Honorable Linda T. Sanchez
Honorable Tammy Baldwin
Honorable Artur Davis
Elliot Mincberg, Esq.

4955520
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LETTER TO THE HONORABLE JOHN CONYERS, JR. FROM ROBERT D. LUSKIN,
SUBMITTED BY THE HONORABLE CHRIS CANNON

2550 M Strest, NW

"[] [] GS i Washingtan, DC 20037-1350
3 AW

ATTORNEYS AT L 202-457-6000

Facsimile 202-457-6315

wwwpattonboggs com

Robert D. Juskin
May 9, 2008 2024576190

ruskin@pattonboggs.com

VIA FACSIMILE

The Honorable John Conyers, Jt.
Chairman, Committee on the Judiciary
House of Representatives

Congtess of the United States

2138 Raybutn House Office Building
Washington, DC 20515

Re: Karl C. Rove
Deat Chairman Conyers:

I am writing in tesponse to your lettet of May 1, 2008, about my client, Karl C. Rove. You ask
that Mr. Rove reconsider his refusal to testify voluntatily before the Committee and threaten the
use of compulsoty process if he does not agree to your invitation.

Your letter of May 1, 2008, makes clear that the Committee seeks Mr. Rove’s testimony on a
vatiety of subjects related to the Department of Justice that ate already the subject of a previous
Committee subpoena to Mr. Rove. As I emphasized in my letter of April 29, Mr. Rove was not
free to tespond to your previous subpoena nor is he free now to accept your invitation to testify.
Although he has not and does not intend to assert any personal privileges to avoid testifying, he
is bound to respect the limitations on his testimony that the White House has expressed to the
Commmittee directly and has maintained in pending liigation. It is hard for me to understand,
therefore, what can be gained by plowing the same ground a second time, particulatly since the
subject mattet remains the same and the legal issues are encompassed by litigation in the U.S.
District Court for the District of Columbia. Provoking a gratuitous confrontation will not help
to reach an accommodation between the interests of the Committee and those of the Executive
Branch and is unnecessarily and unfairly burdensome to Mr. Rove.

In my letter of Aptil 29, I offered to make Mr. Rove available for an interview by Committee
staff, a compromise intended to permit the Committee to explore the allegations raised by
Governor Siegelman and others, while respecting the limits imposed upon Mr. Rove’s testimony.
In your letter of May 1, you indicated that an intetview would not permit the Committee to
assemble a “straightforward and clear record” on this matter, since the interview would not be
transctibed nor would it be conducted under oath. As an alternative, Mr. Rove is prepared to

4957633
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ATTURNESS AT LAY
The Honorable John Conyers, Jr.

May 9, 2008
Page 2

tespond to written questions on the subject of the Siegelman prosecution. Mt. Rove’s written
tesponses to your questions would give the Committee the “clear and straightforward” record
that you profess to require, while still respecting the limits imposed on Mr. Rove by the White
House. Such an apptoach would surely satisfy the Committee’s legitimate concerns regarding the

allegations.
Please let me know if such an approach is acceptable so that we can make appropriate

arrangements.

Youts sincerely,

THaAS

Robert D. Luskin

Copy: Honorable Linda T. Sanchez
Honotable Tammy Baldwin
Honotable Astut Davis
Elliot Mincberg, Esq.

4957633



23

LETTER TO ROBERT D. LUSKIN FROM THE HONORABLE JOHN CONYERS, JR. AND THE
HONORABLE LINDA T. SANCHEZ SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ
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May 22, 2008

Mr. Robert D. Luskin

Pation Boggs LLP

2550 M Street, N.W,
‘Washington, DC 20037-1350

Dear Mr. Luskin;

We were disappointed to receive your May 21 letter, which fails to explain why M. Rove
is willing to answer questions in writing for the House Judiciary Committee, and has spoken on
the record to the media, but continues to refuse to testify voluntarily before the Commiltee on the
politicization of the Department of Justice, including allegations regarding the prosecution of
former Governor Don Siegelman, Because of that continuing refusal, we enclose with this letter a
subpoena for Mr. Rove’s appearance before the Committee’s Commercial and Administrative
Law Subcommittee at 10:00 a.m. on July 10, 2008, '

: Tn light of specific statements in your letter, we want to clarify several points. Your letier
is incorrect in suggesting that the enclosed subpoena will raise the same issues as the Senate
Judiciary Committee’s subpoena to Mr. Rove and the pending lawsuit concerning our
Committee’s subpoena to Harriet Miers. Both these matters focus on the firing of U.S, Attomeys
in 2006 and efforts fo mislead Congress and the public on that subject, Here, as we have made
clear from the outset, the Sicgclman case is a principal focus of our request for Mr. Rove to
testify. In addition, unlike Harriet Miers, Mr. Rove has made a number of on-the-record
comments to the media about the Siegelman case and the U.S. Attorney firings, extending far
beyond “general denials of wrongdoing.” There is no question that both the prior subpoenas to
Mr. Rove and Ms. Miets should have been complied with, But it is even more clear that Mr.
Rove should testify as we have now directed.

. We would also dispute your contention that we are “provoking a gratuitous confrontation
while the issues raised by the Committee’s request are being litigated in U.S. District Court or
why the Committee refuses to consider a reasonable accommodation.” There are a variety of
mechanisms for resolution of any dispute between us, and we need not wait for resolution of
separate and ongoing litigation to attempt to employ or consider those other mechanisms. We

-have also previousty noted that we do not believe your proposal to respond in writing to written
questions is reasonable or consistent with the precedents of this Committee.
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Mr. Robert D. Luskin
May 22, 2008
Page Two

Your letter also suggests that Mr. Rove is net a “free agent” and would follow the
requests of the White House with respect to his testimony. Particularly in light of the factors
discussed above, we hope that the White House will not take the position that Mr. Rove should
not festify, Other former White House officials, including Sara Taylor and Scott Jennings who
worked with Mr. Rove in the White House’s political office, have in fact testified in response to
congressional subpoenas, and dealt with questions of privilege on a question-by-question basis.
M. Rove should follow the same course.

‘We should make clear, however, that Mr. Rove, as a private party not employed by the
governiment, is himself responsible for the decision on how to respond to the enclosed subpoena,
which is a legally binding directive that he appear before the Committee on July 10. In an
analogous situation in the 1970s, when the White House aitempted to instruct a private party,
AT&T, not to comply with a House Subcommittee subpoena, AT&T “felt obligated to distegard
those instructions and to comply with the subpoena,” resulting in a lawsuit by the Administration
seeking to enjoin such compliance.! We very much hope that will not be necessary in this case,
but we also hope that you will understand that Mr. Rove’s obligation, as a private party, is to
seek 1o comply with the enclosed subpoena. Indeed, you appeared to recognize this yourself
when you responded to an earlier media inquiry as to whether Mr. Rove would comply with such
a subpoena by e-mailing “sure.”

Finally, we want to make clear that we are very willing to meet with you and your client
to discuss this matter. Please direcl any questions or communications to the Judiciary Committee
office, 2138 Rayburn House Office Building, Washington, DC 20515¢tel: 202-225.-3951; fax:
202-225-7680).

Sincerely,
' ?ﬁe’d. e d QGJV\
) John Corfyefs, & Linda T. Sénchez &=
Chairman Chair, Subcommittee on Ce ial and

Administrative Law

cc: Hon. Lamar S. Smith
Hon. Chris Cannon

'US. v. AT&T, 551 F.2d 384, 387 (D.C. Cir. 1976)
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SUBPOENA

BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE
CONGRESS OF THE UNITED STATES OF AMERICA

Mr. Xarl Rove
To

You are hereby commanded to be and appear before the Commities on the Judictery
Subcommittee on Commercial and Adminlstrative Law
of the House of Representatives of the United States af the place; date and time specified betow.

& to testify tooching matters of inquiry committed to said committee or subcommittee; and you are not to
depart without leave of said committee or subcommittee.

Place of testimony: 2141 Rayburn House Office Building, Washi DC, 20515
Date: July 10, 2008 Time: 10:00 a.m.

[l to produce the things identified on the attacked schedule touching masters of inquiry committed to said
committee or subcommittee; and you are not fo depart without leave of said comumittee or subcommitiee.

Place of production:

Date: Time:

To any authorized staff member of the Committee on the Judiciary

to serve and make return,

Witness my hand and the seal of the House of Representatives of the United States,
at the city of Washi this 220d___day of May 2008 .
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PROOF OF SERVICE

Subpoena for My, Karl Rove

before the Committes on the Judiciary

Subcommittee on’ Commercial and Administrative Law

U.S. House of Representatives

110th Cangress
"\ Served by (print name) ' —S\/:‘(f’\ St: ITBC
Tifle CQNsmetr Cowmel Hyave T35t Cw, 1723
Manner of service 8\7 7:%( . ;,6’(‘/‘ ayreeaen i~ Faloed
Caushin ( se  SAL end Bra [h Lotk
Date, 5/ 22/ 0 L Gl SR, )
Signature of Server W —

Address  Z(08 [Cagburn  HTG -
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LETTER TO ROBERT D. LUSKIN FROM THE HONORABLE JOHN CONYERS, JR. AND THE
HONORABLE LINDA T. SANCHEZ SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ

. JRy W

OME WUNDRED VENTH CONGRESS

Congress of the Wnited States
Frouse of Representatives

COMMITTEE DN THE JUDICIARY

MIKE TR Intians
Vi

23138 Ravaunn House OFAcE Bui e

WasHinsTon, DC 20815-6216

1202) 296-39
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June 16, 2008

Via Fax and U.§. Mail

Mr. Robert D. Luskin

Patton Boggs LLP

2550 M Street, N.W.
‘Washington, DC 20037-1350

Dear Mr. Luskin:

We are writing with respect to the pending subpoena for Mr. Rove's appearance on
July 10 before the Committee's Subcommittee on Commercial and Administrative Law and
related discussions between you and Committee staff. We want to reemphasize that we expect
M. Rove to attend the hearing. Any concerns about or objections to specific questions can be
dealt with at that time. We also want to state, however, thut while we remain willing to work to
resolve any concerns on a cooperative basis, your recent proposal to hold an interview limited to
the Siegelman matter does not meet the Committee’s oversight needs.

Specifically, we understand that you recently suggested to Committee staff that Mr. Rove
would be willing to be interviewed by Committee members and staff, without a transcript or an
outh, but also without prejudice to the Committee’s right to pursue its subpoena for sworn
testimony. This is an important step forward, and stands in stark contrast to the White House’s
demand that it would not allow the Committee to conduct a similar interview with Harriet Miers
unless the Committee agreed in advance that it would not thereafter pursue such formal
testimony. While we were encouraged by this suggestion, we also und d that you i
more recently that any such interview that Mr. Rove would agree to prior to July 10 would be
limited only to questions concerning the Siegelman matter.

i q

As Committee staff made clear, and as we indicated in our May 1 letter, the proposal that
we somehow seek to separate the Siegelman matter from the broader issue of politicization of the
Justice Department is unacceptable. Indeed, your own April 29 letter appears to recognize that
the Siegelman matter, other selective prosecution matters, and the U.S. Atiorney firings are
clearly related as part of the concerns regarding politicization of the Justice Department under
this Administration that the Commitiee has been investigating. At this point, moreover, we have
not even received a formal objection to the subpoena, which is a legal mandate that Mr. Rave
appear as scheduled.
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Mr. Robert D. Luskin
Page Two
June 16, 2008

Accordingly, we hope and expect that Mr. Rove will appear on July 10, when any
objections to specific questions on executive privilege or other grounds can be dealt with
appropriately, We remain very willing to meet with you and your client to discuss this matter,
Please direct any questions or communications to the Judiciary Committee office, 2138 Rayburn
House Office Building, Washington, DC 20515 (tel: 202-225-3951; fax: 202-225-7680).

Sincerely,

Pt T e,

O John Conybrsie ) " Linda T. Séncher ¢
Chairman Chair, Subcommittee on Commercial and
Administrative Law

cc: The Honorable Lamar S. Smith
The Honorable Chris Cannon
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LETTER TO THE HONORABLE JOHN CONYERS, JR. FROM ROBERT D. LUSKIN,
SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ

2550 M Street, NW

PATTON BOGGS e 2.

ATTORREYS AT LAW

Facsimile 202-467-8315
wwwpattonboggs.com

Robezt D. Luskin
July 1, 2008 w2 4570190

riuskin@pattonboggs ccm

VIA FACSIMILE

The Honotable John Conyers, Jr.
Chairman, Committee on the Judiciaty
House of Representatives

Congtess of the United States

2138 Rayburn House Office Building
Washington, DC 20515

Re: Kaxl C. Rove
Deat Chaitman Conyers:

1 am writing in response to your letter of June 16, 2008, concerning the subpoena to my client,
Kasl C. Rove, which is returnable on July 10, 2008, before the Subcommittee on Commercial and
Administrative Law, I understand that you wish to inquite of Mr. Rove about the alleged
politicization of the Department of Justice, including, specifically, the tetmination of U.S.
Attorneys and the prosecution of former Gov. Siegelman,

As T have indicated to you in each of my letters, Mr. Rove does not assext any personal privileges
in response ta the subpoena. Howevet, as & fosmer Senior Advisor to the President of the
United States, he remains obligated to assert privileges held by the President. As you are, of
coutse, well awate, the precise question that we have discussed at length in our correspondence —
whether a former Senior Advisor to the President is required to appeat before a Comumittee of
Congtess to answer questions concerning the alleged politicization of the Depattment of Justice
— is the subject of a lawsuit in the United States District Court for the District of Columbia.
While I understand that you would prefet ~ and the Congress has taken the position in the
pending litigation ~ that Mr. Rove appear in person and assert any applicable privileges ona
question by question basis, Mt. Rove is simply not free to accede to the Committee’s view and
take a position inconsistent with that assetted by the White House in the litigation. Accoredingly,
Mt. Rove will respectfully decline to appear before the Subcommittee on July 10 on the grounds
that Executive Privilege confets upon him imrounity from process in respouse to 2 subpoena
directed to this subject.

4967463
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The Honorable John Conyez.s, Je
July 1, 2008
Page 2

1 hope, however, that we may continue our dialogue aimed at reaching an accommodation that
respects the President’s privilege while also addressing Congress” oversight obligations. As you
know, Mz, Mincberg and 1 ly di d ou ptoposal — conveyed in my first lettet to you —
that Mt. Rove meet informally with the Committee to answer questions about the allegations
raised by Gov. Siegelman without ansctipt or oath. Tt has consistently been our position, which
1 clatified for Mr. Mincbetg in our recent convezsations, that this accommodation, as well as our
proposal that Mr. Rove answer written questions about this mattet, were without prejudice to the
Committee’s right, should it be dissatisfied with the results, to attempt to enforce the subpoena.
Qut goal has always been to explore every possible means to avoid a wholly unnecessaty
confrontation, patticulatly since the underlying legal question is likely to be resolved judicially.
While we understand the Committee’s view that Gov. Siegelman’s allegations ate part of its larger
inquiry into the alleged politicization of the Department of Justice, the Siegelman charges are
entirely factually distinct from the allegations concerning the termination of U.S. Atromeys. We
had hoped that an interview on the Siegelman matter would, at least, have permitted us all to
accomplish something constructive. We vety much regret that the Committee was unwilling to
take this first, positive step,

I hope, however, that we will continue to explore wags to resolve this mattet while the latger legal
issues, over which Mt, Rove has no control, are addressed in court. :

Youts sincerely,

T

Robert D. Luskin

Copy: The Honorable Linda T. Sanchez
The Honorable Lamar S, Smith
‘The Honorable Chtis Cannon

4967463
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LETTER TO ROBERT D. LUSKIN FROM THE HONORABLE JOHN CONYERS, JR. AND THE
HONORABLE LINDA T. SANCHEZ SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ
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Via Fax and U.S. Mail

M. Robert D, Luskin

Patton Boggs LLP

2550 M Street, NNW.
Washington, DC 20037-1350

Dear Mr, Luskin:

We were disappointed to receive your July 1 letter indicating that your client Karl Rove
does not intend to appear before the Subcommittee on Commercial and Administrative Law on
Tuly 10, in violation of the subpoena directing him to do so. Your letter is all the more
disappointing since other current and former White House officials have testified before the
Committee, both voluntarily and pursuant to subpoena, and since you have publicly stated that
Mr. Rove would testify if subpoenaed by Congress. We want (o make clear that the
Subcommittee will convene as scheduled and expects Mr. Rove to appear, and that a refusal to
appear in violation of the subpoena could subject Mr. Rove to contempt proceedings, including
statutory contempt under federal law and proceedings under the inherent conterpt authority of
the House of Representatives,

Your letter states that Mr, Rove will not attend the hearing because he is “obligated” to
disregard the subpoena as a result of the White House's claim of immunity for former advisors.
In fact, precisely the apposite is true. As a private party, Mr, Rove is “obligated” to comply with
the subpoena issued to him and, at (he very least, appear at the July 10 hearing. Indeed, ina
similar situation in the 1970s, when the White House attempted to instroct a private party,
AT&T, not to comply with 2 House Subcommittee subpoena, AT&T “felt obligated to disregard
those instructions and to comply with the subpoena,” resulting in a lawsuit by the Administration
seeking to enjoin such compliance.!

In addition, refusing even to attend the hearing flies in the face of the recent conduct of
several high-ranking White House officials, including current vice presidential Chief of Staff and
presidential assistant David Addington and former White House press secretary Scoll McClellan,

1U.S. v. AT&T, 551 F.2d 384, 387 (D.C. Cir. 1976)
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Mr. Robert D Luskin
Page Two
Tuly 3, 2008

who testified before the Committee upon invitation (McClellan) or subpoena (Addington).
Former White House officials have also testified under subpoena before the Senate Judiciary
Committee. Indced, when you were asked by a media representative whether Mr. Rove would
testify before Congress in response to a subpoena on the Siegelman matter, you responded “sure”
by e-mail. The Subcommittee is prepared to consider objections to specific questions on
privilege grounds, but there is no proper basis for the refusal to appear eliogether,

Finally, although we remain willing to discuss proposals to seck to resolve this matter,
we want to restate that attempting to separate the Siegelman matter from our related coneerns
about the politicization of the Justice Department is not acceptable. In fact, your own April 29
letter appears to recognize that the Siegelman matter, other selective prosecution matters, and the
U.S. Attorney firings are clearly related as part of the concerns regarding politicization of the
Department under this Administration. For this reason, an artificially trancated interview such as
the one you propose would not be “constructive,” but could instead limit the Committee’s ability
to understand any role played by Mr. Rove in the matters under investigation.

We strongly urge you to reconsider your position, and to advise your client te appear
before the Subcommitiee on July 10 pursuant to his legal obligations. Please direct any questions
or communications to the Judiciary Committee office, 2138 Rayburn House Office Building,
Washiogton, DC 20515(tel: 202-225-3951; fax: 202-225-7680).

Sincerely,

. J<
C) John Coyels, It~ Linda T, Sénche:
Chairman Chair, Subcommittee on Commercial and

Administrative Law

cc: Hon. Lamar S. Smith
Hon. Chris Cannon
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2550 M Street, NW
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ATTORNEYS AT LAW

Fazsimile 202-457-6315
www petionboggs.com

Rabert D, Luskin
July 9, 2008 z;?rmml;as

duslkin@panonboggs.com

VIA FACSIMILE

The Honorable John Conyers, Jt.
Chairman, Committee on the Judiciaty
House of Representatives

Congress of the United States

2138 Raybum House Office Building
Washington, DC 20515

Re: Karl C. Rove
Dear Chairman Conyets:

In response to yout letter of July 3, 2008, concerning the subpoena to my client, Katl C. Rove, T
am writing to confirm that Mr. Rove will tespectfully decline to appear on July 10 on the grounds
that as a close advisor to the President, whose testimony is sought in connection with his official
duties in that capacity, he is inmune from compelled Congressional testimony.

As T have indicated to you in each of my letters, Mr. Rove does not assert any personal privileges
in response to the subpoena. However, and although I know you would prefer otherwise,

Mr. Rove is simply not free to take a position inconsistent with that asserted by the President.
Most recently, by letter of July 9, 2008 (a copy of which is attached), the White House has
reaffirmed the Executive Branch position that immediate Presidential advisors have immunity in
this situation and has directed Mr. Rove not to appeat.

Yout letter of July 3, 2008, repeats the Committee’s threat that Mr. Rove’s refusal to appear may
subject him to statutory contempt under federal law and the inherent contempt authority of the
House of Representatives. As you well know, the precise legal issue presented here is already
before the United States District Court for the District of Columbia, Threatening M. Rove with
sanctions will not in any way expedite the resolation of this issue on the merits.

Mr. Rove remains prepared to explore al ives, including an informal interview or written
responses to questions concerning the Siegelman allegations, that would furnish the Committee
the informmation it seeks while respecting Executive Branch confidentiality interests. As I
reiterated in my last letter to you, and as I have explained to M. Mincberg in out conversations,

4968486
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‘The Honorzble John Conyers, Jr.

July 9, 2008
Page 2

our offers carry no conditions whatsoever: The Committee would remain free to seek to enforce
the subpoena if it weze dissatisfied with the form or substance of the information it obtained
through the alternatives we have proposed, I am ataloss, therefore, to undetstand why the
Comsmittee is unwilling to explore the Sicgelman accusations unless Me. Rove is also prepared to
iscuss a broad range of other factually distinct matters. There is no loss of face or sacrifice of
principle in pursuing constructive alternatives, even if they do not address all of the Commnittee’s
concerns.

I hope that we will continue to explote ways to resolve this matter while the lacger legal issues,
over which Mr. Rove has no conttol, are pending in court.

Youts sincerely,

Robert D. Luskin

Attachment

Copy: The Honorable Lamar 8. Smith

The Honorable Chris Cannon
Elliot M. Mincberg

4968486
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THE WHITE HOUSE
WASHINGTCON

July 9, 2008

Dear Mr. Luskin:

As you are aware, on May 22, 2008, the House Judiciary Committee, Subcommittee on
Commercial and Administrative Law (the “C ittec™), issued a subp to your client,
former Assistant to the President, Deputy Chief of Staff and Senior Advisor Kar! Rove, secking
his appearance for lusumony on ]uly 10, 2008, “on the politicization of the Department of
Justice, includi the ion of former Governor Don Siegelman.”
May 22, 2008 Letter from Chaxmta.n John Conyers. Jr. and Representative Linda T, Sanchez to
Robert D. Luskin, Esq.

‘We have been advised by the Department of Justice (the “Department”) thal a pmsem or formcr
immediate adviser to the President is constimtionally i from
testimony about matters that arose dusing his or her tenure as a ptcsulenual 2ide and refate to his
or her official duties. See Attachment A (August 1, 2007 Letter from Steven G. Bradbury 1o Fred
F. Fielding), see also Atachment B (Memorandum for the Counsel vo the President re:
Immunity of Former Counsel to the President from Compelled Congressional Testimony, dated
July 10, 2007). As the Committee undersim'u‘ls this consmutlona! unmumty exists to prolcc! the
itution of the Presid and and D - have
shared this position. We have been further advnscd that bcl:ause Mr. Rove was an immediate
presidential adviser and because the C: ittee seeks to ion him regarding matters that
arose during his tenure and relate to his official duties in that capacity, Mr. Rove is not required
to appear in resp to the Ci ittee"s subp Accordingly, the President has directed him
not 1o do so. I respectfully request that you communicate this information to Mr. Rove.

Please contact me if you have any questions or would like to discuss these issues.

Sincerely,

PN N

Fred F, Fielding
Counse! to the President

Auachments

Robert D. Luskin, Esq.

Patton Boggs LLP

2550 M Street, NW
Washington, D C. 20037-1350
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@ U.S. Department of Justice
E . Office of Legal Counsel

12ice of the Panciped Deputy Assistant Atiomey General Warbtigion, D¢ 20550

Augost t, 2007

Fred F. Fielding

Counsct to the President
The White House
Washingion, D.C. 20500

Trear Mr. Fielding:
You have asked whether Karl Rove is legaily required 1o appear and provide testimony

in response 1o a subpoena issued by the Commitice on the Judiciary of the United States Senase,
For the reasons discussed below, we believe he is net,

Mr. Rove strves as n Assistant to the President, Deputy White House Chief of Staff. and
Semvor Advisor to the President, The Committee, we und d, seeks testi il d

Trom Mr. Rove about matters arising during his tenure in these positions and refating to his
official dutics. Specifically. the Commitiee wishes (0 usk Mr. Rove abowt the removal and
replacement of several United States Aulomeys in 2006, See Letter for Kayl Rove, Depoty Chief’
of 1aff, from the Hon, Patrick Leahy. Chairman, Scnate Committee on the Judiciary {July 26,
2002). .

As we explained in our opinion to you dated July 10, 2007, regarding a subpoena to
former Counsel to the President Rarriet Miers, immediate presidential advisers are
constiturionally immune from compelied congressional testimony asbowt matters that arise during
their tenure as presidential aides and relate to their official duties. See Memarasdum tor the
Counset 1o the President from Steven G, Bradbury, Principal Deputy Assistant Attorney General.
Office of Legal Counscl, Re: Immuniry of Former Counsel to the President from Compelled
Cangressional Testimony w 2 (July 10, 2007). Inour July 10 opinion, we noted thet Assistanl
Auorney General William Rehnguist defined i dtate presidential advisers as ™‘thosc who
customarily meet with the President on a regular or frequent basia.™ . at | (quoting
Memarandinm from William H, Rehnquist, Assistant Atterney General, Office of Legal Counsel,
Re: Power of Congressional Committee io Compel dppeurance or Testimony of “Whire louse
Stajf™ w1 7 (Feb. 5, 1971) ("Rehnquist Memo ).

Bused on the information provided to us, Mr. Rove setisfies the Rehnquist definition of
immediate presidentiol adviser. We understand thut Mr. Rove is one of the President’s closcst
sdvisers. He meets with the President quite frequently and advises him on a wide runge of palicy
issues. Mr. Rove's responsibilitics and i jons make him & presidemial adviser “wha :
customarily mestfs] with the President on a regular or frequent besis.™ Reagmist Memo &t 7,

1 c o] seatt

Accordingly. we canclude that Mr. Rove is immune from d ¢

Y
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uhout matiers (stich us the U.S. Attorney resignations) that arese during his tenure as an
immediate presidential adviser and that retaie 1o his olficial dutics in ihat capacity. Therefore,
he is not required to appear in response to the Judiciary Commitee subpoena to 12s1ify aboul
such malers.

Plaase ket me know il we may be of furiher assistunce.

Sincerely,

Bl

Steven G. Brad!
Principal Deputy Assistant Attomey Ceneral
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@ U.S, Department of Justice
) Office of'Legal Counsgl

©3Pee of the Princypul Deputy Axsisam Aoy Lenoenl Wavhengron, 11C 3a8ta

July 10, 2007

MEMORANDUM FOR THE COUNSEL TO THE PRESIDENT
Re: lmpmity of Farmar Counsel to the President from Compelied Congressiunal Testmom:

You have esked whether Harriet Miers, the former Counsel to the President, is Yepally
royquired tu appear and provide testimany in response 10 8 subpocna issued by the Cammitiee on
the Judiciory of the House of The we sevks testimany
from Ms. Micrs about matiers arising during her tenure as Counsel to the President and relating
10 her offichal dutios in thet capacity. Specifically, the Commiltee wishes 1o usk My, Misrs ohout
the decision afthe Justice Dep 10 request the ions of severs} United Stunes
Atwmeys in 2006, See Letter for Harriet E. Micrs from the Han. Jubn Conyers, Ir., Chairmen.
Thouse Cummite? on the Judiciary (June 13, 20U7). Fur lhe rensons discussed below, wy helieve
that Ms. Miers is immune from compulsion ta testify hefore the Committes wn this mater and,
thenstivee, is not required o appedr W testily about this subjecr,

Sinve af leust the 19403, Administrations of hoth pelilical partics huve taken the pusition *
that *'the President and his i dinw wdvisers are absulutely immune from i
pulsion by a i ittee.'"” Assertlon-of Executive Privilege With Respui tu
Llemency Decision, 23 Qp. Q.LC, 1, 4 (1999) {opinion of Atiemey Gencsnl Janot Renu)
tquoting Memorandum from John M. Harmon, Assistant Attorney Cieneral, Office of Lugal
Counsel, Rev Executive Privilege ot 5 (May 23, 1972)). This immunity “is absolute and may nol
by i ional interosts™ I,

pelmg congr

Assismnt Attorney General William Rehnquist sucoinctly explained this positlon (n o
1971 memorandum; B

The Pregident und his immedisie advisers—ihat is, those who customarly meet with the
President an a regular or frequent bosis—should be deemed absobutely immune from

imanial i & CONRITSH i “They nat only may not be
examined with respect 1o their official dutics, but they muy ot even be compelled 1o
appeas before o cangressional commitier, .

Memarandom from William I, Rebnyuist, Assistent Attorney Cienersd, Offive of Lopal Counvel,
Re: Power gf'C ¢ o Cempel A) ar T 1ol Whtte Hone
Staff” a1 7 (Feb, §, 19713 ("Rehnguivt Mente™). In g 1999 opinion for President Clinton,
Anamey General Rune voncluded that the Counsel 1o the President “serves as an immedian
advisor 10 the Presideat and i3 therefore immune rom compelled congressionul testimony,”

+ Asseviun uf Exevutive Privilege, 23, Cp. O.L.C. at 4,
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The rationale for the immunity Is plain. The President is the heud of ane ul'the
Branchey of the feders! G L 0 i ittee could foree the

President” ion of powers principl ineluding the Pregident’s
independence and awtonomy from Congresy—would be threstsited, Ay the Ofice of Legal
Counyel has expluined, “Tha President is a separate branch of Bovernment. He may ot vompel
vongressmen to appesr before him. Asa matter of separation of powars, Congress may nm
compet him io appear before it." M for Edward €, Sch Depuly Atamey
General, from Theodore B, Olson, Assistant Attorney Osneral, Office of Legal Counsel, us 2
uly 29, 1982) (*Olsom Memarandum ),

‘The same sopareticn of powers prirciples tha protect & President from compelled

- cangressional testimony also apply to senior presidentil advisers. Given the numerous demunds
of his office, the Preaident must rely upon senior advisers, As Auomey General Reno explained,
“in many respects, a senior advisor to the President Aanctions s the President’s alter vgy,
assisting him on & deily basis in the fo i policy end ion of maiters
affecting the milltery, foreign affairs, snd national security and other aspects of his diwhrﬁa
of'his constitutional responsibilities,” Aszerrion of Execative Privilege, 23 Op, OL.C. wt 5.
Thus, “{sjubjevting u serior presidential advisor to the congressional subpaenn pawer would he
akin to requiring the President himself 10 appear before Cungruxs an matiers. el kg to the
pertormance ol his constiwtionally assigned functions,” /i a0 atlso Clvean Memewarciing ue 2
1" Presidem’s elose advisors are an exlension of the President,”).’

The facr that Ms. Miers is o former Counsel (9 the Prevident docs non alter the anady <iv.
Separatiun of powers principles dictate that former Presidents and former seniur presidential
advisers remain immune from compelied vengressional testimony nbowl ofleinl maners tha .
oeeurred durbyg their time a5 President or senior presidential advisers, Former President Trumun

Inined the need for i il ity in 1953, when he refused w comply with
4 subpoene directing him to appear before the House € on UneAr Activitics.
I 1 letter to that commitiee, he warnod that “If the doctring of separetion of powers and the
independence of e Presidency ia 10 have any validity et all, it must be equally applicable to s
Presideat aftor his term of office s expired when he Is sought 10 be examined with roupect o
any acts occurring while hie is Presidens.” Texie of Truman Latter and Velde Repiv, N.Y. Times,
Nov. 13, 1933, a1 14 (reprinting Nevember 12, 1953 letier by Président Truman), “The doctrine

! o an nalogous eoutext, the Supreme Coun held that ihe immunity provided by e Specen ur Debute
Ulise o the Constliotion 10 Members of Congress ulto upplits 1 congfssions) aldes, even thuigh the Clause

ly Rer ives.” U8, Conetan L § 4, ¢h ). In justilying expancing (e mumsniny, .
the Supreme Cuart roamoned 1hat *the diy ® duy wurk of such aides is so-comal v (hy Members' penimuecy Thi
thuy' st be ivaled as (he katter's 8ler ogos.” Grmed v niivd States, 408 LS, o116, 6da-FT 1197, Any wiber
appeuscit, the Court wamed, woukd cause i consatutivnal immualiy  be i iwhly . dinnishd amd
Trustrded ™ 4 a1 017

© Sov nbre destors of Refiesatly b Ecevartres Bnaeh Gffiviafe 1o Providg: infuriatum Ehennntigledd by

- ALL.C. 7810 773-22 4 J9R2) (dacumenting huv Presidient Tramiin dirceied Avwaking W the President
1 4K 10 FEX PR 1 0 SONEIETsIOnal 5| sceking abul 18]
et e the Presndent and ome ni'bls “prineipal sides™),

2
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would he shattered, and the President, contrary to oub fund: theory of
government, would become a mre orm of the Legistative Branch of the G i he would
lieeh duning his term o)’ office thut his svery sot might be subject to officiol inquiry snd poasitle
digtortion for political purposes.” X In a radio specch (o the Natian, furmer President Traman
further it “i» just es i 10 the indep of the E: ive that the actions
uf the President should not be subjected to the questioning by the Cangress afier he has
completod his rerm of office as that his actions should net be questioned while he is serving as
Prosident.” Text of Addrens by Frimun Explutning i Nation His Actions in the White Ceove,
N.Y. Times. Nov. 17, 1953, m 26, .

Hevause n presi adviser's i ity is of the President’s, former
President Truman's rationsle direetly applics te formrer proridentinl advisers. We have
previcusly opined thet because an “immediate assistant to the President may be said v serve
ox bis alter ego . , . . the same considerations that were persiasive to former Prosident Truman
would apply 1o justity a refusal to appenr [before o congressianal comminee] by . . . a forner
Iscnior presidential adviser], if the scope of his testimony Is 1o be limited 1o his activities w hile
~erving in tha capuciiy.” Memarandum for the Counsel (0 the President from Roger U. Crumtun,
Asyistan) Attarney Genernl, Offfve of' Lagal Counsel, Re: Avaitablliny: of Evecntive Privitege
Where Congressional Commiitee Sceks Testimony uf Former Whise Hote Officid vr ditvie o
Givert Prisident on Oflcial Matiers 1 6 (Dec, 2, 1972). .

Aveordingly, we eonclude that My. Miers is immune from compelled vongressional
testimany abowt nvatters, such as the U.S. Anomey resignations, thut arose during her tenure as
Counsel 1o the President und that relute t her official duties in trat capacity, and therefore she Is
At sequired (o sppear in responsy to a subpocna ta testify about such matters,

Please let me know if we mwy be of further assistance,

Prineipal Deputy Assistant Altomay General
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LETTER TO ROBERT D. LUSKIN FROM THE HONORABLE JOHN CONYERS, JR. AND THE
HONORABLE LINDA T. SANCHEZ SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ

JOHN CONYERS, JR., Michigan LAMAR S. SMITH, Texas
CHAIRMAN RARKING MINORITY MEMBER

HOWARD L BERMAW, Catifornia F.JAMES SENSENBRENNER, JR., Wisconsin.

RICK BOUCHER, Virginia HOWARD COBLE, North Caralin

JERROLD NADLER, New York ELTON GALLEGLY, Calformia

ROBERT C. “BOBBY" SCOTT, Virginia ONE HUNDRED TENTH CONGRESS BOB GOODLATTE, Virginia
MELVIN L WATT, North Carolina STEVE CHABOT, Ohio

Congress of the Anit tates

LINDA T, SANCHEZ, Calfornia i J. RANDY FORBES, Virginia
Aouse of Representatioes il
HENRY €. “HANK" JOHNSON, JR, Georgi TOM FEENEY. Flrida
BETTY SUTTON, Ohi TRENT FRANKS, Ari
COMMITTEE ON THE JUDICIARY TR M
BRAD SHERMAN, California JIM JORDAN, Ohio
TASMY BALDWIN, Wisconsin

T D on 2138 RAYBURN House OFFICE BUILDING

'ADAM B. SCHIFF. California

ARTUR DAVIS, Alsbama WASHINGTON, DC 20516-6216

DEBBIE WASSERMAN SCHULTZ, Florida

KEITH ELLISON, Minnesota (202) 225-3951

hittp:iwww.houss.govAudiciary

July 10, 2008
Via Fax and U.S. Mail

Mr. Robert D. Luskin

Patton Boggs LLP

2550 M Street, N.W.
Washington, DC 20037-1350

Dear Mr. Luskin:

We were extremely disappointed that your client Karl Rove disobeyed the subpoena
served on him and did not even appear — much less testify as required — before the Subcommittee
on Commercial and Administrative Law this morning. Enclosed with this letter is a copy of the
text of the ruling by Chairwoman Sénchez at today’s hearing, rejecting the immunity and
privilege claims that you have raised, which was sustained by a 7-1 vote of the Subcommittee.
As the ruling explains, as a private party, Mr. Rove could not legally be compelled by the White
House to disregard the subpoena, but instead made his own decision to disobey it, for which he is
ultimatety responsible.

This letter is to formally notify you that we must insist on compliance with the subpoena
and to urge you to reconsider your position and advise your client to appear before the
Subcommittee pursuant to his legal obligations. Please let us know no later than Tuesday, July
15, if Mr. Rove will comply with the subpoena, or we will proceed to consider all other
appropriate recourse. Please direct any questions or communications to the Judiciary Committee
office, 2138 Rayburn House Office Building, Washington, DC 20515(tel: 202-225-3951; fax:
202-225-7680).

Sincerely,

XOPnLormpray. iy, T S
u John Co@ JrQ Linda T. Sénchez”

Chairman Chair, Subcommittee on Commercial and
Administrative Law

cc: Hon. Lamar S. Smith
Hon. Chris Cannon

Enclosure
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Ruling of Chairwoman Linda Sdnchez on Executive Privilege-
Related Immunity Claims By Karl Rove

According to letters we have received from Mr. Karl Rove’s counsel, particularly his
letters of July 1 and July 9, 2008, Mr. Rove has refused to appear today to answer questions in
accordance with his obligations under the subpoena served on him on May 22, 2008, based on
claims that “Executive Privilege confers upon him immunity” from even appearing to testify, and
that “as a [former] close advisor to the President, whose testimony is sought in connection with
his official duties in that capacity, he is immune from compelled Congressional testimony.”

Ihave given these claims careful consideration, and I hereby rule that those claims are not
legally valid and that Mr. Rove is required pursuant to the subpoena to be present at this hearing
and to answer questions or to assert privilege with respect to specific questions. The grounds for
this ruling are as follows:

First, the claims have not been properly asserted here. The Subcommittee has not

received a written statement directly from the President, let alone anyone at the White House on
the President’s behalf, asserting Executive Privilege, or claiming that Mr. Rove is immune in this
instance from testifying before us. Nor is any member of the White House here today to raise
those claims on behalf of the President. The most recent letter from Mr. Rove’s lawyer simply
relies on a July 9, 2008 letter to him from the current White House counsel directing that Mr.
Rove should disobey the subpoena and refuse to appear at this hearing. :

The July 9, 2008 letter from White House Counsel Fred Fielding claims that Mr. Rove “is
constitutionally immune from compelled congressional testimony about matters that arose during
his or her tenure as a presidential aide and that relate to his or her official duties.™
in greater detail below, no general freestanding immunity exists for former presidential advisers —

As discussed

indeed, no credible source has even remotely suggested this is the case — and thus the proper
course is to recognize claims of privilege only when properly asserted in response to specific
questions during a particular hearing.

The courts have stated that a personal assertion of Executive Privilege by the President is
legally required for the privilege claim to be valid. For instance, the District Court of the District
of Columbia made clear in the Shultz case that even a statement from a White House counsel that

! Letter from Robert Luskin to Chairman Conyers (July 1, 2008) at 1; Letter from Robert
Luskin to Chairman Conyers (July 9, 2008) at 1.

? Letter from Fred Fielding to Robert Luskin (July 9, 2008).
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he is authorized to invoke executive privilege is “wholly insufficient to activate a formal claim of
executive privilege,” and that such a claim must be made by the “President, as head of the
‘agency,” the White House.”™

Tt should also be noted that even a formal claim of privilege, by itself, is not enough to
prevent a private party from complying with a Congressional subpoena. In cases where a
Congressional committee rules that asserted claims of Executive Privilege are invalid, the
Executive Branch’s only recourse beyond further negotiation is to seek a court order to prevent
the private party from testifying (or producing documents). This is because neither the
Constitution nor any federal statute confers authority upon the President to order private citizens
not to comply with Congressional subpoenas.

The Executive Branch recognized this in United States v. AT&T, where the Ford
Administration sued to enjoin AT&T, a ptivate party, from complying with a subpoena from a
House committee. AT&T recognized that despite the White House’s adamant requests that it not
comply with its subpoena, it nevertheless was “obligated to disregard those instructions and to
comply with the subpoena.™ The President had no freestanding authority to prevent AT&T from
complying. The same is true here.

Second, we are unaware of any proper legal basis for Mr. Rove’s refusal even to appear
today as required by subpoena. No court has ever held that presidential advisers are immune from
compulsory process — in any setting. In fact, the Supreme Court has expressly recognized that
presidential advisers, and even members of the President’s cabinet, do not enjoy the same
protections as the President himself.’ Moreover, since 1974, when the Supreme Court rejected
President Nixon’s claim of absolute presidential privilege in United States v. Nixon, it has been
clear that Executive Privilege is merely qualified, and not absolute.® Neither Mr. Rove’s lawyer
nor Mr. Fielding or the Office of Legal Counsel (“OLC”) at the Justice Department has cited a
single court decision to undermine these well-settled principles. Therefore, the proper course of

3 Center on Corporate Responsibility v. Shultz, 368 F. Supp. 863, 872-73 (D.D.C. 1973);
see also United States v. Burr, 25 F. Cas. 30, 192 (C.C.Va.1807) (ruling by Chief Justice
Marshall that President Jefferson had to personally identify the passages he deemed confidential
and could not leave this determination to the U.S. Attorney).

4 United States v. AT&T, 551 F.2d 384, 387 (D.C. Cir. 1976)

* Harlow v. Fitzgerald, 457 U.S. 800, 809 (1982); Butz v. Economou, 438 U.S. 478, 505-
506 (1978).

¢ United States v. Nixon, 418 U.S. 683, 706 (1974).

2
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action for Mr. Rove is for him to attend the hearing pursuant to subpoena, at which time he may,
if expressly authorized by the President, assert Executive Privilege in response to specific
questions posed by the Subcommittee.

Assuming that Mr. Fielding’s July 9, 2008 letter to Mr. Luskin — and its attached
materials from the Justice Department’s OLC — sets out the case for Mr. Rove’s claim for
immunity before this Subcommittee, the arguments presented therein are wholly without merit.
Most notably, both the letter and its accompanying materials from OLC fail to cite a single court
decision, nor could they, in support of Mr. Rove’s contention that a former White House
employee or other witness under federal subpoena may simply refuse to show up to a
congressional hearing.

To the contrary, the courts have made clear that no present or former government official
is so above the law that he or she may completely disregard a legal directive such as the
Committee’s subpoena. As the Supreme Court explained more than a century ago, “[n]o man in
this country is so high that he is above the law,” and “[a]ll the officers of the government, from
the highest to the lowest, are creatures of the law and are bound to obey it.”

Even beyond the case law, the reasoning utilized in the OLC materials, authored by

Principal Deputy Assistant Attorney General Steven G. Bradbury, has no application to former
presidential advisers. Each of the prior OLC opinions on which Mr. Bradbury relies cover only
current White House advisers, not former advisers like Mr. Rove. This distinction is crucial, as
all of the arguments purportedly supporting absolute immunity for current presidential advisers
simply do not apply to former advisers. For example, the primary OLC memorandum from
which all subsequent adviser-immunity opinions have been derived, authored by Chief Justice
and then-OLC head William H. Rehnquist, reaches the “tentative and sketchy” conclusion that
current advisers are “absolutely immune from testimonial compulsion by congressional
committee[s]” because they must be “presumptively available to the President 24 hours a day,
and the necessity of [appearing before Congress ot a court] could impair that ability.”® The same
rationale on its face does not apply to former advisers, and thus there is no support for Mr.

7 United States v. Lee, 106 U.S. 196, 220 (1882). In addition to U.S. v. Nixon, supra, see
also Clinton v. Jones, 520 U.S. 681, 691-2 (1997).

8 Memorandum for the Honorable John D. Ehrlichman from William H. Rehnquist (Feb.
5,1971) at 7. The 1999 OLC opinion referred to by Mr. Bradbury similarly covers only current
advisers and acknowledges that a court might well not agree with its conclusions. See Assertion
of Executive Privilege With Respect to Clemency Decision, 23 Op. O.L.C. 1 (1999)(Opinion of
Attorney General Janet Reno).
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Bradbury’s claim that former advisers are immune from Congressional process. And even Mr.
Rehnquist himself acknowledged that when White House advisers wish to assert executive
privilege, they must first appear before Congress and then assert the privilege”

Moreover, the fact that OLC has, for the first time, opined that former advisers are
absolutely immune from testimonial compulsion by Congress, is not entitled to any deference.
Such an opinion, unlike that issued by a court, is not an authoritative formulation of the law.
Rather, it is only the Executive Branch’s view of the law, and is entitled only to the weight that
its inherent merit warrants. In this instance, it is clear that Mr. Bradbury’s memorandum was ill-
conceived and I must reject its conclusions.

This White House’s asserted right to secrecy goes beyond even the claims of Richard
Nixon, who initially refused to allow his White House Counsel, John Dean, to testify before
Congress, on almost exactly the same grounds being asserted now, but then agreed that Mr. Dean
and other White House officials could testify."

Third, the claims of absolute immunity directly contradict the conduct of this and past
Administrations with respect to White House officials appearing before Congress. Only recently,
current Vice-Presidential chief of staff David Addington appeared and testified before the House
Judiciary Committee pursuant to subpoena, and former White House Press Secretary Scott
McClellan appeared and testified without even receiving a subpoena. In 2007, former White
House officials Sara Taylor and Scott Jennings testified concerning the U.S. Attorney firings
before the Senate Judiciary Committee pursuant to subpoena. Prior to this Administration, both
present and former White House officials have testified before Congress numerous times; a
Congressional Research Service study documents some 74 instances where White House
advisers have testified before Congress since World War II, many of them pursuant to a

subpoena.”!

? See U.S. Government Information Policies and Practices — The Pentagon Papers,

i fore the Subcomm. On Foreign Oper: ent Information of the House
Committee on Government Qperations, 92d Cong., 1% Sess. 385 (1971) (testimony of William H.
Rehnquist)

191, Fisher, The Politics of Executive Privilege, at 59-60 (2004).

" Harold C. Relyea & Todd B. Tatelman, Presidential Advisers’ Testimony Before
Congressional Committees: An Overview, CRS Report for Congress, RL 31351 (Apr. 10, 2007).

4
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Fourth, the claims of absolute immunity and the refusal to appear pursuant to subpoena

and to answer questions from the Subcommittee directly contradict the behavior of Mr. Rove and
his attorney themselves. When Mr. Rove’s attorney was asked earlier this year by a media
representative whether Mr. Rove would testify before Congress in response to a subpoena on the
Siegelman matter, he responded “sure” by e-mail. In addition, unlike Harriet Miers, Mr. Rove
has spoken extensively in the media on the very subject the Subcommittee seeks to question him
about: allegations regarding his role in the alleged politicization of the Justice Department during
this Administration, including the prosecution of prominent Democrats like former Governor
Don Siegelman and the unprecedented forced resignations of nine U.S. Attorneys in 2006. It is
absolutely unacceptable for former White House personnel to speak publicly about matters and
then to refuse to testify before Congress as to those very same matters, under oath and subject to
cross-examination, on the basis of a claim of alleged confidentiality.

Fifth, and finally, especially to the extent that Executive Privilege is the basis for the
claim of immunity as to Mr. Rove, the White House has failed to demonstrate that the
information we are seeking from him under the subpoena is covered by that privilege. We were
not expecting Mr, Rove to reveal any communications to or from the President himself, which is
at the heart of the presidential communications privilege.

In fact, on June 28, 2007, a senior White House official at an authorized background
briefing specifically stated that the President had “no personal involvement” in receiving advice
about the forced resignations of the U.S. Attorneys or in approving or adjusting the list
contajning their names. We are seeking information from Mr. Rove and other White House
officials about their own communications and their own involvement in the process of the forced
resignations of U.S. Attomeys and related aspects of the politicization of the Justice Department.

The White House nevertheless has claimed that Executive Privilege applies, asserting that
the privilege also covers testimony by White House staff who advise the President, apparently
based on the Espy decision.”

The Espy court, however, made clear that while the presidential communications
privilege may cover “communications made by presidential advisers,” such communications are
only within the realm of Executive Privilege when they are undertaken “in the course of

" In re Sealed Case, 121 F.3d 729, 752 (D.C. Cir. 1997).

5
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preparing advice for the President.””® But the White House has maintained that the President

never received any advice on. and was not himself involved in, the forced resignations of the
U.S. Attorneys. Thus, the presidential communications privilege could not apply here.

Moreover, whether such communications would even fall under the presidential
communications privilege in the context of a Congressional inquiry is far from certain.!* The
Supreme Court in Nixon and the Court of Appeals in Espy both expressly noted that different
balancing considerations would apply when the communications at issue were sought by
Congress on behalf of the American people. In our view, it is inconceivable that these courts
would rule that a congressional investigation, authorized under the Constitution, carries less
weight than a civil or criminal trial. More appropriately, such an investigation should be entitled
to the greatest deference by the courts, as Congress is tasked specifically with overseeing and
legislating on matters concerning the inner-workings of the Executive Branch, and specifically
the Justice Department.

For all the foregoing reasons, I hereby rule that Mr. Rove’s claims of immunity are not
legally valid and his refusal to comply with the subpoena and appear at this hearing to answer
questions cannot be properly justified.

These reasons are without prejudice to one another and to any other defects that may after
further examination be found to exist in the asserted claims.

July 10, 2008

B Id,

¥ 1d, at 753.
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LETTER TO THE HONORABLE LINDA T. SANCHEZ AND THE HONORABLE CHRIS CaNNON
FROM BISHOP JOE MORRIS DOSS, SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ

Free America's Political Prisoners, Inc.

P.O. Box 851 * Mandeville, Louisiana 70470-0851
Phone: (985) 951-1078
Facsimile: (800) 754-0723

July 14, 2008

Via Email and U.S. Mail

The Honorable Linda Sanchez

Chairworman

Subcommittce on Commicreial and Administrative Law
Committee on the Judiciary

House of Representative

U.S. Congress

1222 Longworth Building

Washinglon, DC 20515

The Honorable Christopher Cannon

Ranking Member

Subcommittec on Commercial and Administrative Law
Committee on the Judiciary

Housc of Representative

U.S. Congress

2436 Rayburn Housc Office Building

Washington, DC 20515

Dear Rep. Sanchez and Rep. Camon:

At the July 10th hearing, statements fom Acting U.S. Attorney Louis Franklin were
presented as evidence that political considerations were not a factor in Gov. Siegelman’s
prosccution. Franklin’s statement had been submitted to the Commiittee for the original October
2007 hearing and madc part of the official record in that hearing by Rep. Randy Forbes. (pp. 7-9
Transcript of October 23, 2007 Hearing on Allegations of Selective Prosecution: The Erosion of
Public Confidence In Owr Federal Justice System)

Mr. Franklin’s statements arc contradicted by his own affidavit that he filed in Gov.
Siegelman's case, along with the sworn testimony of Richard Pilger of DOJ’s Public Integrity
Section who participated in the prosecution of Gov. Siegelman,

In his public statement, Franklin states that he made the decision to prosecule Gov.
Siegelman and Richard Scrushy’s case and that he “knows™ that Karl Rove had no mfluence or
input in the decision to prosecute Don Siegelman. These assertions to the public and to the
Tudiciary Commiittee are contradicted by his own words in the Government’s Response to
Richard Scrushy’s Motion to Dismiss Indictment for Prosecutorial Misconduct and Delay in
Unsealing Indictment. Scrushy’s Motion, the Government’s Responsce, and the transcript of the
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hearing on the motion are enclosed for your review. The Motion was filed due to the fact that
afler the sealed indictments were brought in May 2005, the Prosecutors had several conversations
with defense lawyers at which time they were asked il Gov. Siegelman and Richard Scrushy had
been charged or a charging decision had been made and were told by the prosecution that they
had not yet been charged or that a charging decision had been made.

Louis Franklin’s affidavit is included as an exhibit in the Government’s responsc (Exhibit
A). In the affidavit (pp.33-34 of Government’s Responsc) Louis Franklin statcs that his reason
for telling Art Leach on October 25, 2005 that no charging decision had been made regarding
Richard Scrushy was because he was waiting on the Criminal Division’s final decision about the
charges. In the motion itsclf, it is statcd cven more clearly (p.6 of Responsc). Tn the motion, it
states that Louis Franklin was wailing on final AUTHORIZATION fom the Crinunal Division
regarding what charges he could present to the Grand Jury. The superseding indictment was
returned the next day, once the Criminal Division had authorized which charges the prosecutors
could present to the Grand Jury. In the transcript of the hearing held regarding this motion,
Richard Pilger, the Attorney lor the Public Integrity Section, states very clearly that Washmgton,
not Louis Franklin, madc the decisions regarding charges in the Sicgelman/Scrushy case and
dirccted what charges were presented to the grand jury (p. 92 of Hearing Transcript).

Tn Art Leach’s letter regarding his conversation with Androw Lourie, the Acting Head of
Public Integrity, Mr. Leach he was told by Mr. Louric, that the charging decisions in the
Sicgelman/Scrushy casc were made above the head of Assistant Attorncy General Alice Fisher
for the Criminal Division. Mr. Leach states he could not imagine a decision like this rising to
that level of the Department of Justice. (AAG Fisher and everyone above her were political
appointees). This calls into question the veracily of Louis Franklin’s statement and
representations made by him to the House Judiciary Commitiee. In [act, i would appear that
based upon Franklin’s and other DOJ altorney’s sworn testimony and Art Leach’s letter, that Mr.
Franklin could not have known to the degree of certainty he asserts in his statement to the
commiittee, that political motivations were not at play in the prosecution of Gov. Siegelman and
Richard Scrushy. Accordingly, Franklin was in no position to definitively state that Karl Rove
was not involved.

The question before you is, did Louis Franklin knowingly submit falsc representations to
the committee, or did he misrepresent the facts to the District Court in an effort to keep the
District Court from dismissing the casc against Gov. Sicgelman and Richard Scrushy?

Thank you for your hard work on this difficult topic.

Yours truly,

Bishop Joc Morris Doss



52

DOCUMENT LIST

1. Statement by Louis Franklin

2. Richard Scrushy Motion to Dismiss Indictment for Prosecutorial Misconduct and Delay in
Unsealing Indictment

3. Government’s Response (o Richard Scrushy’s Motion to Dismiiss
4. Transcript of Hearing on Richard Scrushy’s Motion to Dismiss for Prosecutorial Misconduct

5. Letter fiom Art Leach, attorney for Richard Scrushy, regarding his conversation with Andrew
Louric regarding where the decisions in the Sicgelman/Scrushy were made
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Department of Justice

United States Attorney Leura G. Canary
Middle District of Alabama

FOR IMMEDIATE RELEASE CONTACT: Retta Goss

Telephone: (334) 223-7280
hetpe/www.usdoj.gov/usao/alm/ Fax: (334) 223-7560
refta,goss@usdoj, gov Cell: (334) 546-1930

STATEMENT OF LOUIS V. FRANKLIN, SR.,
ACTING U.S. ATTORNEY IN THE SIEGELMAN/SCRUSHY PROSECUTION

“Neither I nor the U.S. Attorney’s Office for the Middle District of Alabama (MDAL) have heretofore seen the
affidavit referenced in Time's article, initially entitled “Rove Linked to Prosecution of Ex-Alabama Governor,” and
later changed to “Rove Named in Alabama Controversy,” stated Louis V. Franklin, “Thus, I cannot speak to the
affidavit itself or to the specific allegations made by Dana Jill Simpson except to say that its timing is suspicious, and
other participants in the alleged conversation say it didn’t happen, most notably Terry Butts, who represented Richard
Scrushy during the trial of this case.

I can, however, state with absolute certainty that the entire story is misleading because Karl Rove had no role
whatsoever in bringing about the investigation or prosecution of former Governor Don Siegel It is intell Iy
dishonest to even suggest that Mr. Rove influenced or had any input into the decision 1o investigate or prosecute Don
Siegelman. That decision was made by me, Louis V. Franklin, Sr., as the Acting U_.S, Attomey in the case, in
conjunction with the Department of Justice’s Public Integrity Section and the Alabama Attorney General’s Office.
Each office dedicated both human and financial resources. Our decision was based solely upon evidence in the case,
evidence that unequivocally established that former Governor Siegelman committed bribery, conspiracy, mail fraud,
obstruction of justice, and other serious federal crimes.

Our decision to prosecute Don Siegelman and Richard Scrushy was based upon evidence uncovered by federal and
state agents, as well as a federal special grand jury which convened in the case. The investigation was precipitated by
evidence uncovered by a Mobile investigative reporter, Eddie Curran, and a series of stories written by him. The
investigation began about the time an article appeared in the ’Vloblle Press-Register alleging an improper connection
between then-Governor Siegelman and financial supp b Nobbyist, Clayton “Lanny™ ¥ oung, months
before Leura Canary was appointed as the U.S, Attorney for the MDAL.

When the investigation first began, Leura Canary was not the U.S. Attorney for the MDAL. Initially, the
investigation was brought to the attention of the Interim U.S. Attorney, Charles Niven, a career prosecutor in the U.S.
Attorney s Office. Niven had almost 25 years of experience as an Assistant U.S. Artomey in the office prior to his
appointment as Interim U.S. Attomey upon ULS, Attorney Redding Pitt’s {currently attorney of record for Defendant
Siegelman in this case) departure.

Ms. Canary became U.S. Attorney in September 2001. In May 2002, very early in the investigation, and before any
significant decisions in the case were made, U.S. Attormey Leura Canary completely recused herself from the
Siegelman matter, in response to unfounded accusations that her husband’s Republican ties created a conflict of
interest. Although Department of Justice officials reviewed the matter and opined that no conflict, actual or apparent,

http://www usdoj.gov/usao/alm/Press/scrushy_statement. html 6/9/2007
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existed, Canary recused herself anyway to avoid even an appearance of impropriety. I, Louis V. Franklin, Sr., was
appointed Acting U.S. Attomey in the case after Charles Niven retired in January 2003. | have made all decisions on
behalf of this office in the case since my appointment as Acting U.S. Attorney. U.S. Attorney Canary has had no
involvement in the case, directly or indirectly, and has made no decisions in regards to the investigation or
prosecution since her recusal. Immediately following Canary’s recusal, appropriate steps were taken to ensure that
she had no involvement in the case. Specifically, a firewall was blished and all doc ts relating to the
investigation were moved to an off-site location. The off-site became the nerve center for most, if not all, work done
on this case, including but not limited to the receipt, review, and discussion of evidence gathered during the
investigation.

After Canary’s recusal, the investigation proceeded much like any other investigation. Federal and state agents began
tracking leads first developed by investigative reporter Eddie Curran, leads that eventually led to criminal charges
against local architect William Curtis Kirsch, Clayton “Lanny™ Young, and Nick Bailey, an aide to the former
Governor. Kirsch, Young, and Bailey pled guilty to informations charging violations of federal bribery and/or tax
crimes on June 24, 2003,

Armed with cooperation agreements from Bailey, Young and Kirsch, the investigation continued. In June 2004, a
special grand jury was convened to further assist in the investigation. An indictment was returned under seal against
Mr. Siegelman and ex-HealthSouth CEO Richard Scrushy on May 17, 2005, The first superseding indictment was
filed and made public on October 26, 2005, charging Siegelman, Scrushy, Siegelman’s former Chief of Staff Paul
Hamrick, and Siegelman’s Transportation Director Gary Mack Roberts, | diately after the indi was
announced, Messrs. Scrushy and Siegel publicly d d the indi and personally attacked the
prosecutors. Those attacks have continued throughout the case and have now escalated to charges that Karl Rove had
something to do with this investigation or pr ion. These charges are simply untrue.

The indictment was solely the product of evidence uncovered through an investigation that began before Leura
Canary became U.S. attorney and continued for three years after she recused herself. I have never spoken with or
even met Karl Rove, As Acting U.S. Attorey in the case, | made the decision to prosecute the former Governor. My
decision was based solely on the evidence uncovered by federal and state agents, as well as the special grand jury,

blishing that Mr. Siegel broke the law.
During the investigation, | ¢ Ited with career p in the Public Integrity Section of Main Justice to obtain
guidance on the prosecution of the former Governor, but | alone maintained the decisi king authority to say yea
or nay as to whether or not the U.S, Attorney's Office for the MDAL would p 1 with the p ion. Contrary
to how the prosecution is portrayed in Adam Zagorin's Time article, rather than the U.S. Department of Justice
pushing the MDAL to move forward with the p ion of former Go or Siegel the push has always come

from the Middle District’s U.S. Attorney’s Office and has been spearheaded by me as the Acting U.S. Attorney in the
case. My sole motivation for pushing the prosecution was a firmly held belief, supported by overwhelming evidence
and the law, that former Governor Siegelman had broken the law and traded his public office for personal and
political favors. Ultimately, a jury of former Governor Siegel 's peers, consisting of men and women, African-
American and Caucasian, agreed and convicted the former Governor of conspiracy, accepting bribes, and obstructing
justice,

I am a career Assistant U.S. Attomey in the Middle District of Alabama. [ have served under both Democratic and
Republican appointees. | take my role as a government prosecutor and my ethical obligations as a lawyer very
seriously. I value my integrity above all else. | would never pursue a prosecution for political reasons, nor would 1
bring any prosecution not warranted by the evidence or the law. That simply did not happen here, no matter what
anyone prints.

In the public interest, one other matter needs to be addressed. Former Gov. Siegelman and Richard Scrushy and
others speaking on their behalf have made public claims that the sentence recommended by the United States is
excessive. The sentence recommended is appropriate under the advisory U.S. Sentencing Guidelines when all of the
relevant conduct associated with this case is weighed as required by the Guidelines and well established federal law.
As in all other cases prosecuted by this office, the recc ded sentence isr ble under the Guidelines and
existing federal law. The recommended sentence, in brief, is calculated as follows:

base offense level for bribery - 10;

http://www.usdoj.gov/usao/alm/Press/scrushy_statement. html 6/9/2007
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amount of loss and/or expected gain - add 20 levels;

more than one bribe - add 2 levels;

obstruction of justice - add 2 levels;

organizer/leader in the offense - add 4 levels;

upward departure for systematic pervasive government corruption - add 4 levels.

The resulting adjusted guideline level of 42 and criminal history category of I results in a guideline range of 360

ths to life impri Specific justification and explanation for this r dation is fully articulated in the
United States S ing Memorandum (D Number 589) and United States Motion for Upward Departure
for Systematic Pervasive Corruption (Document Number 591). These doc are available through accessing the

Court’s Pacer system.”

http://www.usdoj.gov/usao/alm/Press/scrushy_statement. html 6/9/2007
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I THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE BISTRICT OF ALABAMA
NORTHBERN DIVISION

LINITED STATES OF AMERICA,

v Cage N 2050 F19E

RICHARD M. SCRUSHY,
Theferdant,

DEFEMDANT RICHARD M, SCRUSHY'S MOTION TO DISMISS
INDICTMENT BECAUSE OF PROSCCUTORIAL MISCONDBUCT
ANDDELAY IN UNSEALING THE INDICTMENT

COMES NOW Défendant Richard M. Serushy, by snd thirough uidersigned

sounsel, and moves this Court for entry of ai Order dismissing the indictigent in this cuge

eravse of prosccuorisl nuscondiet and uadue delay In wsealing the ndiviosent. Tn
support of this reguest, Detendant respectiully shows this Cowrt the Tollowing:

Faciusl and Provedural Background

O May 17, 2005, & grand Jory in the Middle Distoist of Adabars returmed the
original fndictment (n this ease in which it charped Defendant Scrushy and Don Bogens
Siepebnan with ooe count of conspiracy and two county of federsd Bands briberv.. (Dog
33 That same day, the United, Siates Attorney's Oflice filed o “Sealed Motioh to Seal
Coase,” (00, 1) According w0 the Government, the primary resson 1o seal the indictment
was to protect the Defendant Serusly, who wad at that time belng tried 8s o Defendant in

an uiwelated case inothe Morthern Disteictol Alobgma. Jd 1 i wofion, the Govermmisit

represented o this Cowrt
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One of the defendants charged o the indictment is presentty boing
wiedd in the Northers: Disiict of Alabama in o complex; hight profile
e, The Linilted Siwes roquests et the instant ndictmens and the

weniee vase, ncluding o) Bles and docurpents nssecined widh the cuse,

b sealed o provent and preclude any undue prejudice fo this
efendant in the oogoing toal

i % 4 Inothe same motion, the Government alse claimed o be investigating "ether
eriminal offénsss™ by the hamcd defendants and by otber people. #d-¥ 5 (amphasis
added). Based on these repretontations, United Sures Magistrate Tudge Clarles 5. Coody
ientened ap Order granting the Governments mation oo May 17, 2005, (Doc 27

Defendant Sornshy wask soguined on all cousts in the Northern District of
Alaboma cose o June 28, IS,

Linsware that an indictment had bees Blad in the Middle District of Alabames fve
monthis elier naming M Sorushy as o Defondart, on October 4, 2005, dounsel for Mr,
Berashy approached the (overpment i this District to tagage fn neentinions relating ©
o grand Jury investigation whick was in progress in the Middle Districs. Prosont at that
meehing on behalf of My, Borshy were atidveys Acthur W, Leach, Henry Lowis Gillie,

Christopher Whitehead, and Les Moove. See Sivorn Statement of Loslie V. Mooee, T 5,

attsched w0 fhis motionas ] T A and heoehy incorpurated. Présent . that meeting

-

sepresenting the Government were Acting United Siates Altorney Louwis V. Prankdn, 8¢

Assistant United States Atlorney Tames B, Pervine, Richard Pilger of the Public Integrity
Heetiory, Department of Justice, and Joseph Fivpasick. of the Alzhomn Atiomey
General™s Uffice. Jd

Iy the early stagey-of this ipeeting, be Goverpment indisated whig it believed to

be the relevant Tacks regardine M Servshy’s conduct in the matler 1 was invest

Defense coursel skl whiet the Goversment would do 3 My, Serushy could ot testify
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the way the Government wanted him fo testify. Richard €. Pilper, an attorney with the
Public ntegrity Section of the Departnicnt of Justics, indicated that Mr. Scrushy "can
expect 1o be indicted™ if be could not estify as the Governmenl expected, Al ¥ 6, Later
i the same mesting, Defondet’s cosmsel Arbue W, Leoch asked whathir the
Government had made # devision regarding whether to charge Mr. Sarushy with a crime.
Adr: Leach™s sxactwonds were, "Has a charging decision been made?™ &/ ¥ 7. My Pilger
responded, "No" id e Pilger made tiis rﬂmmmﬁm degplie his koowiedge that this
decising had been made five monthy earlier and that My, Scruchy, 8t that moment, was a
namizd Deferlant in o sealed indivtment: At the time be made the statement, Mr. Pilger
bad actsal koowledpe of the existence of the tndictment snd the decision to charge Mr
Scrushy because he sigred S original ledictment. (Doc Fat 11}

in veliance oo this answer fors Mr, Pilger, one of Diefendant™s lead counsel, My
Leach, gave the Coevenmment atforsevs a detatled proffer in which be fevenled to the
Government attorneys il ihe faets relating 0 Mr. Soresly’s velvement and counsels’
fegad thearies as fowhy Mr, Serishiy’s conduct did got violate the Taw.! EXTIDIT A, %8,
Coursel provided the Goveriment attoress with spmi Fie fantind snformation thal. bt foor
the Defendant’s lmited waiver of the altornev-client priviloge, would have been
privileged and with lozal theories that wer attormey workeproduct. ~ Thercafler, Mi
Legeh asked the Govetnment to Jet Mi. Scrushy restify before the grand jury and 16l his
giory o the grand jurors. fd- % 100 The Government refised—sas we know sow becamss

it could not subpoena an indicted defendant,

e disCussions. wers prrsuant o Fed, B Crime P11 snd hence are inadmissible at
trial purswant to Fed. R Bvido 41080 Owoof an abundince of cawtion, Defendant has oy
inchuded the details i s public filing, Counsel 15 willing W shate them with the Court
if nesded onee iy attomev-cliont privilegs issues are resolved.
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Over the next three woeks, defense sounsel  had sdditional - telephone
conversations with Governiment attarneys on the case. Tn those telephone tonversations,
defense counss continued o provide the Clowernment mitorneys with confidential
“information that connsel wonld not bave disclosed had he known that & charging decision
alregdy had beer made and an indicrmest had been returned five months earlier, On
Cetober 25, 2005, Defendant™s counsel Leach wai on the felephone with scveral
Covepnent itomeys. Defense counsel Ler Moors was o the room and howed the
conversation. Me Leach ofice again asked whether & churging decision had Been made.
Id § 12, This time Acting United - States Attomey, Lowis Franklin responded.  He old
counsel, “No, not st thiv e Jd Like My, Pilger, Mr. Franklin had signed the initial
ndichment five months before, (Doc 3 ar 113, and had also vigned the “Motion to Seal
Case™ on May 17, 2005, (Doc 1 ot 2x The next day, Outober 26, 2008, the grand jury k
returned the st suverseding indiciment i this s, signed by Acting United Stales

Attoeney. Louis Franklin. (Dog 9.) The Govermment fled ¢ *Mution to Unseal Cnse™ on

that sume

L (Doe 83, and Magisirate Jndge Coody siened an Order anscaling the May
17, 2003 mdictmeént. (Do 6.3
Srgument and Leval Suthovities

A THE INDICTMENT MUST BE DISMISSED BE{:A{.TSE THE GOVERNMENT
MISLED THE MAUISTRATE JUDCE AND HEPEATEDLY Be!.&}}ii FALRE
REPRESENTATIONS TO DEFENSE COUNSTL TOINDUCE COUNSEL TO
REVEAL CONFIDENTIAL FACTS AND LECAL THEORIES.

Between May ol 2005 and October of 2005, the Governirgent intentionally misled

Drefendant Scpushy s counsel v to wihnther a chiarging decision had béen seade. Tt did so

not for Defendant Rerashy’s  protecion; as it argued in its original metion to seal the
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indiciment, but for tactical Utigetion advaniages. B used the five months between the
original indictment on May 17,2003 and the Tirst superseding indictment on October 26,
2003 o mervigw witnesses and investigate s case nppinst Defendant Serushy. Tnoregard
o My, Serashy. ndividuaily, the Government went even further: i prossured him to
cooperame with the prediction of indicanent even though. e already Had been ndicwed,
and it used that same t@etie, in conjunction with a deliberate miscepressntation it fe
charging deviston had besn made, to gk Defendant’s comisel into engaging i
vegotiations during which the Government slicited highly satesial facts from counsel, as
well as their theory of My, Séroshy's defense against those charges that comnsel had
developed-—eounsel 1o which Defendant Serusby was constitationally emitled onve the
orginal indictment was filed. See Jokeson v Zerbsr, 304 115438, SRS.CL 1019 (1938
Thesefore, the mdictment iy this case roust be dasmissed.

A eritical componsnt of the Governmont’s vuse was ihe sealing of the Mav 17

2008 indictinent. The Gowernment may that the magistrete judge  seal an
indictuzent where “public interest requires #t" or “for sound reasons of public' policy.”
Ulnited Stares v, Edvwirds, 777 V.24 644, 648 (1 1tk Cle 1985), citing United Staves v
Southlasd, 760 F2d 1366, 1379, 1380 (2d Civ, 1985).. Morcover, great deference
normally isogiven v & mepistrre judge’s decision to seal em indicnment 85 the
Government shondd be able to rely on that decision without risking & fater dismiseat, A
Thas deference, however, Is misplaced i this case,

When Magistrate Judge Coody ordersd that the May 17, 2005 indictment be
sealed, b relied oo the Government's motion, which eifed &t least one reasen of public

fnberest: the profection of i defendant who was on trial at Yhe fime the indictment was

i,
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revaned. {0ve 1, 74} Magistrate Judge Coody was entitied torely on'the retson, which
was proffered in a docwment signed By an officer of the Cowlt, Acting Assistant United
States Anovoey Louls V. Pranklin, Sv (0d at 2 On Jome 28, 2003, that reuson cesed 1y
exist when & fuey acquitted My Serashy of the charges. against hind fn the: Northern
DHzrioy of Alabaria, Ve the Govermneat did not move to 1 the deat or orboraizs sotdly
the Magistrate Judge of the chanpein chrevmatinees”

Yoo Govermments second reasons—-continued vestgation of ether erimisal
offenges-eu b logitimate in some clrstonstances, bul wite not in this case. In Bfuards,
the Government bad o indict on drag charges before the st of Hiitalions tan, 17
P2 et 64848 W omoved o sl the indictment o it conld eontinue 1o lavestigats
separale tax charpes and bevause 1 was afraid the defendants would flee in the imterim,

“Here, there wias a0 danggy of Delfendont Serughy fleving the judsdiviion, and no sick

allegation in i Govermment’s totion W seal. Mote shnificantly, the Government did
gt continue o twvestigate oifer sdmdnal offenses—it morely worked o attempt 1o

strompthen s evidence on the three exiding charges. Tt Is wallseitled that the

Chiveriment iy ot vse the grand Jury Tor e prinary purpose of strengthendng 18 case
o o pending lodicient,. See Uiied Ssm}x voAlred, 144V 5 1405, I3 (1uh Cle
YOOy, Liaited Stares v Beasely, S50 F.20 260, 766 Gl Cie 19775

Mircover, the Covernment never informed the Magistrate Judge of 18 real

purpose inmoving o seal the Mav 17, 2003 tndiciment—io gain extra thme 1 which 1o

continte o rednderview witnesses and thereby strempthen ils ‘case.  Hecanse. the

S Government's subsaquers. misrepreseniations to. Defondant Scrushy’s counsel
that & charging decision had not been sade are pardcalardy ironic in light of ifs assertion
ter the Magisteare Judge that it wae sealing the indictment 10 proteet the Delendant. (Doe.
3540
5
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Governament misled the Magistente Judge, the Maglstvate Judue was, unbekmpwist fo
hira, exerciging discretion over nonexistent facts. In those circumstances, trough nn
fandt of the Magistrare Fudge, the exercise of discretion is necessardly meaninglesy and
cannot be entitled 1o deference. See, o g, Uidled Shey v Cross; 9238 F24 1030, 1040
{1t Cie  1991) (no deference o decision made bascd on misleading  informationy
Phited Statey v Canfiedd, 212 F.3d4 713, 717 (2d Cir. 20003 (same), Unfied Stustes v
Confey. 85 F.oupp.dd 1034, 1083 wil (WD, Fa. 1994 imgii:‘. divtatey that afliam
forfoits defrence  afforded. the magistrate's determination of pm&ﬂa{e cause when
magistrate Bas besrn misled), :

Rather thn veview the Magistrate Judge's Muy 17, 30058 Order with défm\enc‘ﬂ;
this Court should reviow 1t as the Bleventh Chrooit Cowrtof Apmﬁis reviswed the search
warrail i Crody, where thie affidavit contained misleading statements. . First, the Coun
excises the misleading facts from the motion 1o seal—the protection of Rickard Serhy
and the contiaued inve:ﬂig&ii{m of other charges-—and adds the emitied facty-—ihe
Government's desive to sirengthen its case by pressiving witnesses to chunge their storfes,
Q8 P xd sl 1040, Then, the Court reviews the motion o ssal de wove. I Moreover, thie
Court should not rely on.any. new reasons the Government might put forth to jusify
sealing the indichment. See United Siatex v Wright, 343 B.3d 349, 838 (6 Civ, 2009,
Instend, the Court lnoks only to the noremislesding rensons preserted on L‘fz}i‘ b7 2008
in support of its wotion o seal. M

Avpplying these standards, it iz clear that the indictment never should have beun
sealed, o aity sealing should bave ended wpon Me, Scrushy”s acquitial vi Jone 28, 2005,

Once the Government's misleading regsons are removed from ity motion, there are oo
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reasons remioing, Fodemd Role of Criminal Procedure 6{eX4y grasts the courts broud
growrids fo seal an dictment, but giving the Covernmiont an extra five months fo pe-
irerview witmesses and to ake un end ros svound the Sixth Amendment by deliberaely
mvigleading Defenslant Serushy's connsel into. revedting critical fhots oot -otherwise
available to the Govenmmett . and defense strstegy are Dot wmong thear. The Govertment
migled the Magisrate o achieve @ Blatant wiolstion of Rule 8{e)(d), and wsed the
impropedy vhizined Order sealing the indictment 1o Wick Defendant Scrishy’s fawyers
info revealing confidential information.

The Goveroment's vickdion of Bule 6{e)(4) is reviewed for havmiess esfor wnder
Fed R. Critn. P. $2(a). Sew Bowk of Nove Scotia v. United Sintes, 487 UK. 350, 285, 108
SO0 2569, 237374 {1988}, Rude 52(a) vequizes this Cowt fo distegard S;hé gmm:zﬁmiai
miseondudt In moving to seal the ndictment uriless waisvondict affected the defeudant's
“substantiol dghts” See Lnited Stafes v, Thompeer, 387 V.54 1244, 123255 {10eh Cin
2002y, Althoogh harmiless error typleally s assessed afler trial, when a case involves
improper sealing of the indiciment, it I8 appropriste for the Court o assess pretria!
whether “the sealing vielation substastially alfeited the defendant’s ability to defend

against the charges.” M at 1254,

The Government's misconduct 1 this case—botly in mislesding the Mugbirats
Judge sod deliberately mivrepresenting a kovwn thet 1o defense covnsel-—caused real and
measurable prejudice o Defeodant Sarashy, See Unified States v decethoro, 858 PO
679.(11sh Cir. 1988} (defondant wust show aciual prejudice from govemment miscondint
for mndictment 1o be dismissed). First, white the May 17, 2008 Indictinent way wder seal,

reporis of interviews already furnished in discovery demonstrate thet the Governmant
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Trought i nmnerous winesses for interviews aed rednterviens) The Govermment's
tactivs 1o e dealings with Defesdant Scoushy's lawvers supports a stong inforenie thist
the Government's meetings with witnesses-—espeeiadly witnesséy stmilarly situted 1o
Defendant Seveshy- whose the Covienment was secking tostimony fo suppert - the
Government's wersion of franscactions which allegediy ococarred with co-Defendant
Slegrbman-—were designed 1o strengthen the case which the Governm ot Bl giveady
indicted.  When questioning Defendam Serushy's counsel in this ouse, the Government
attorness repeatedly tied w Have evtnsel confirm the Covernment's véesion of te Tty
suther than stmpdy preserd. Defondies Seonshy™s version - The Governient told counsel
teat i Defendagt Sorasby could not romember the et the way it wanisd them
remernbered, by vould “eypecl to by indided ® EXIEBIT A, 6. This eontdat supports
are inference. that the Covernment attornevs bohaved in & shmilir wasosr with pther
Fnpoiant wilhesdes.

The Fleventh Cironit Conrt of Appeids speeifically conswred this type of pressure
o Lhited Seates v Flefler, 330 F24 150 {10k Cie. 19874 'i‘ﬁm‘a‘;, the defendant's
secodmiant bad not gives ihe atswers the government wanted.  The agént wid te
apcountant that i he did not coopergle against the defendant, e would #oon e the
defendans co-defendany, & w0 183, The sccouniant thes chenged his story and bepan
cooperating, &0 at 15354 The Eleventh Clrouit found substantis] interference with the
defendant's tights and reversed bis convietion. 8L aecord United States v, Hummond,

SOR F.2d 008, 1012-173 {5ith Cle. 19790 (government statement o witioss that he wivald

o B PRI

have "nothing b wouble” I e continued 0 westlly for i

reversal); soe

s Webb v Tomos, 400 US. 05, 9798, 93 8.01 351, 75

(1972 {defendu denied dus

&
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provess where tial judge singled ot sole deforse witness 1o admitiiish abou the dangers
of periury and witness thereatier refused 1o festify ).

Second, and vesulting n even more compeiling prefudios B Defendant’s abiliy o
defind himself against the Government's charges, the Govermment. attomevs made
deliberate misrepresentations thal “no tharging decision bad been made™ despite thedr
getual kaowiedge of the existence of o sealed indictwent nawing Defendant. Sershy.
These misrepresentations were gt the heart of a Tuse fo convinee Defendam Sorushy 0
aythorize hs counsed 1o Tav oul his eotire case in advance of tiall Defendant Sérushy™e
ancteys ad reperted Conversations with Government attorieys about the very fact

soriained 10 the sesled inaictment. Thess conversalions scourred four sne remson and one

mazen only: beoause the Govertument aftorneys told defense counsel that a churging
decision had ‘aot beer made, even though they koew full well thet the grand jory had
renrned o indictment on May 17, 208 Bqedpped with this {bastten mellipence, the

§

G st could aecn b two improper goaks. Firsl, by knowing what Defendant

Seroshy would say a5 10 Koy transactions and svens, the Government also kuew which
witnesses the Delfembunt wouold call of trind '!;‘e:riﬁ,:&w iore Tportantly, the Goverment
had & rosl map o weaknesses in ifs case, and contradictions iy the wstimony of i’is
witnosses agamingt Dofendant Btruhy——and therefve wwhich withessies it needed w0 ve-

interview and the specific facis that deoeded 1o be rovistied priov fo vpsealing the

ilictent. This miseondust and the prejedice i bas cansed Defondant Sorushy have
deprived him of his ability o effectively defood against the Instant charges, and require

that the indictment be dismissead,

st
=
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B THE INDICTMENT MUST BE DISMISEED BECAUSE THYE DELAY IN
UNSEALING THE INDICTMENT VIOLATED DEFENDANT'S RIGHT TO DUE
PROCESS.

The Government delaved vnscaling the indictoient in (s case for more then five
moriths, and 1t did wo deliberately o gain o tacticnl advamtage over Defendant Sevushy,
Ax discussed abiwe, this delay subsiantially projudiced Defendant in hus ability to defend

againgt the Government's charges, Defanse counsel was duped into revealing privilegsd

informmtion. Based oo fs information, i remsonable to infer that witnesses bave been

interviewed or wimerviewed in order to Investigate and rebut he infermation fevealed 1w
the Government by Defendant’s commsel. The deliborate delay and resuliing projudive

reguire that the indictment be dismissed,

Whaen the Gow it deliberately delays indisting 1 defendant 1o wainn tactical
advantape and that delay couses the defesdant prefudice, the defendant’s due procsss
rights ate: violated, and e Tndictment must be dismissed, See, 2, Unied Staves v,
P, 87 V21220, 1222 (11 Cirn 19961 Bed faith ontbe Goverpment's parb—ihat
is, weting o delay i the hope that the delay inoand of Melf woeld projudice the
detfendamt—is not noecessary 0 fnd 2 due process vielation. Jd al 1223 ni. As the
Eteverth Cironit Cowt of Appesls has noted, “ifbe oritical clument o that the
wovermrent makes a judgrsent abowt how 1 can best proceed with Hiigation o gain an.
advardage over the defendant and, &9 2 revult of that dectsion, an indicrment i dsiéjm M
Kt

1 the Govermment bad decided in May 20035 o indict Defersdant Somshy and had
dulibarately rwefaiood from so domg wnil Oulober 26, 2005, 1o gain o tactizal advasiage

over Diefendant, ther this case wourld it squarely within the line of eages that prohibic the
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Covernrrent from  delibocately s inedictimend to galo o tactical sdvantage over a

defendant.  See dd wt 122203 (povernment waited until other defendants had been

convicted snd ceuld be given Tmruunity; defendant fost witnesses and evidener in the
interime cane remanded o determine whether there was o due prociss violation): United
Stoes v LeQuive, 3 T2d 1354, 1560 (11th Cie 1991y {indistioent must be dismissed
when prejudice from deliberate delay fmpairs the Talroess of the trial},

That the Guvernment chioge here instend to jodinl. Defendant Sorushy and then
have thie indivtment sealed i3 5o peason for this Court 1o treat the delay in anseating the
indictment more lenienily then Bowould o delay n bringiog the indictment.” Tadead, givia
that the Government misled the Magisteate Judge to have the indicunent sealed and then

wsed that seating Oeder to delibrrately mislead dedense counsel abiwd the existence oifthe

inadictrsent, there is for this Cout to real thewe clreinstomces toss leniontty, The
Government purposeiilly debwved letting Defondimt Sorushy know he had been indicied

0 -gain o tactical advantage over. Difenidant, and the doliberate deliy worked the

Government has learaud Defondant Serushy”s facnaal and legal deleose and has had the.
it adjust mcmrdm;;ly; Diefendant Sorushy has suffered substaotial prejudies o his

ability 1o effectively defond aexdnst the instant charges, The Coverninent's ooy of

conduct iz 2 Hagrant vivlatbon of Defondant’s die moeess dghts and e indicomient

should be dismissed,

WHEREFORE, Defondard Scvoshy vespectfully provs that this Couwrt conduct an

evidentiary hearing into the eircumsiances surrminding the sealing (o the May 17, 2005
indictment, the deley el Cigtobier 26, 200% in unseating that indicement, and the conducy

of the Government in meetings and dacosdons with counsed Tor Diefendant and coamsel

i
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for witnesses sad. individugls whe were subjects of the investigation in the perdad
between May 17, 2005 and October 26, 2005, and afier that period 10 the extent such
saerviews continued witer that time, and, upon good canse shown, enige an Onder
dismiysing the mdictment in this case, and for such other and furfher reliel ay this Cevirt
iy deenm fust snd proper.
This 13" day of Febnwry, 2006.
Reupoctiully submitted,

PR e R .
L Aa;&z.mﬁ’& LA TR dlpt,atxi.(w..m
Aathuze W. Leach, !

Terry Latas Botte

Tashie V. Moors

350 Marin Drive

Bimineham, Alsbama 35413
Phong: WS-8214224

Fases 2058240021

Flonry Lowis Gills
Chdstopher Ko Whitchead
Thomas Means Gillis & Seay
PO Drawer 5058
Blostpornery, Alabamy
Phow: 3242704055

Faxy 334-260-9383

Jomgs K Jenking

Bruee WMaloy

Wfaliny & Fenking

Z5th Floor

T8 Ponpiesnth Seet, NW
Atdane, Goorgis 30309
Phone: 408-875- 2700
Fax: 404-875-TR37

Adtornevy for Richard M Serashy

13
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CERTIFICATE OF SERVICE
1 hereby centify that on the 13th day of February, 2006, T electronically filed the
foregoing "Defendant Richard M. Scrushy’s Motion to Dismiss Indictment Because of
Prosecutorial Misconduet and Delay i Unsealing the Indictment” with the Clerk of the
Court using the CM/ECF sysiem which will send notification of such to counsel of

reord,

Birminghar, Alabama 35203
Phone: 2058224234
Fax: 205-824-0321
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IN THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
UNITED STATES OF AMERICA,
V. Case No. 2:05¢r119-F
RICHARD M. SCRUSHY,
Defendant.

RESPONSE OF THE UNITED STATES TO DEFENDANT’S MOTION
TO DISMISS THE INDICTMENT ON GROUNDS OF PROSECUTORIAL
MISCONDUCT AND DELAY IN UNSEALING THE INDICTMENT

Comes now the United States of America, by and through Louis V.
Franklin, Sr., Acting United States Attorney for the Middle District of Alabama,
and Andrew C. Lourie, Acting Chief of the Public Integrity Section of the
Criminal Division of the United States Department of Justice, to respond to
defendant Scrushy’s motion to dismiss the superseding indictment on grounds of
prosecutorial misconduct and delay in unsealing the original indictment. Doc. No.
132 (filed February 13, 2006). Defendant Scrushy asserts that dismissal of the
superseding indictment is warranted because he claims he was prejudiced by what

he asserts was the improper sealing of the original indictment, improper delay in

unsealing that indictment, and improper maintenance of that secrecy when defense
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counsel approached prosecutors to discuss Mr. Scrushy’s possible cooperation.
Defendant Scrushy’s assertions are without merit. The record shows that sealing
the original indictment was justified, that it remained justified during the period
complained of, and that Mr. Scrushy was not prejudiced by not being informed of
the existence of the sealed indictment.
Statement of Facts

On May 17, 2005, a grand jury returned an indictment in the Middle District
of Alabama, Northern Division, charging Don Eugene Siegelman and Richard M.
Scrushy with federal-funds bribery in violation of 18 U.S.C. 666 and with
conspiracy in violation of 18 U.S.C. 371 to commit that bribery and to engage in
money laundering (18 U.S.C. 1956) of the proceeds of that bribery. On the same
day, the government moved the district court to seal that indictment on two
grounds: (1) because Mr. Scrushy was then “being tried in the Northern District of
Alabama in a complex, high profile case” and sealing the indictment was justified
to “prevent and preclude any undue prejudice to this defendant in the ongoing
trial,” Doc. No. 1 §4; and (2) because the “United States, in conjunction with the
Attorney General of the State of Alabama, [was] continuing to investigate other
criminal offenses committed by the named defendants as well as other persons

known and unknown at this time” and “[pJublic disclosure of the instant
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indictment * * * would severely harm the investigative efforts of the United States
and the State of Alabama,” id. §5. United States Magistrate Judge Charles S.
Coody ordered the indictmen;[ sealed that same day, May 17. Doc. No. 2.

On June 28, 2005, Mr. Scrushy was acquitted of the charges in the Northern
District of Alabama. Because the government’s investigation of other crimes
involving Messrs. Scrushy and Siegelman, and others, was still ongoing in the
Middle District, and a sitting grand jury was hearing witnesses relating to those
other crimes and persons, the indictment remained sealed. Franklin Aff. 9 14 (Aff.
attached as Exh. A); Pilger Aff. 1 5, 6 (Aff. attached as Exh. B).

In late September 2005, defense counsel for Mr. Scrushy, aware that a grand
jury investigation was underway in the Middle District involving Mr. Scrushy,
approached the prosecution to determine whether there might be a basis for their
client’s cooperation to avoid prosecution. Franklin Aff. § 15. On October 4,
defense counsel met with prosecutors at the United States Attorney’s Office in
Montgomery. Present on behalf of Mr. Scrushy were attorneys Arthur W. Leach,
Henry Lewis Gillis, Christopher Whitehead, and Les Moore; present on behalf of
the prosecution were Acting United States Attorney Louis V. Franklin, Sr.,
Assistant United States Attorney James B. Perrine, Richard Pilger of the Public

Integrity Section of the Criminal Division of the U.S. Department of Justice, and
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Joseph Fitzpatrick of the Alabama Attorney General’s Office. Franklin Aff. § 16;
Pilger Aff. § 7.

At defense counsel Leach’s request, the prosecutors explained, as they had
on prior occasions, the relevant facts learned during the investigation that led them
to believe that Mr. Scrushy had committed criminal offenses. Franklin Aff. {5,
10, 16; Pilger Aff.4 9. Defense counsel did not present any exculpatory
information or reveal any detail of a defense strategy. Franklin Aff. § 16; Pilger
Aff. § 10. Rather, defense counsel Leach probed government counsel with
questions. Franklin Aff. § 16; Pilger Aff. §9.

At no time did government counsel state that Mr. Scrushy would be indicted
or prosecuted if he refused to testify as the government wanted him to testify.
Pilger AfT. § 13. Rather, when defense counsel Leach stated that he believed this
was the government’s position, government counsel Pilger specifically corrected
his mischaracterization, explaining that Mr. Scrushy would, like every cooperator,
be required to testify fully and truthfully by any cooperation agreement, Ibid.

When defense counsel Leach asked a question about the status of the
government’s charging decision, the context was discussion of whether the
government was amenable to negotiations about Mr. Scrushy’s possible

cooperation pursuant to a non-prosecution agreement. Pilger Aff. 11, The
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government’s response sought to convey to defense counsel that the government
remained open to considering a non-prosecution proposal from Mr. Scrushy’s
counsel, without violating the seal of the original indictment by divulging that Mr.
Scrushy had been indicted in May to protect against the running of the statute of
limitations. Ibid.’

Mr. Leach called government counsel Pilger a day or two after the October
4 meeting to advise that he would be meeting with Mr. Scrushy and to ask whether
the government would be willing to provide legal authorities for Mr. Leach’s use
with his client. Pilger Aff. 15. Mr. Pilger provided the name of a leading case,
but declined to further address the matter. Ibid.

On October 7, Mr. Leach initiated a telephone call to Acting United States
Attorney Franklin. Mr. Leach expressed an interest in avoiding prosecution of Mr.
Scrushy, and offered that if he was not prosecuted he would decline to be a

witness in Mr. Siegelman’s defense, but Mr. Leach did not suggest that Mr.

! The quotation provided in paragraph 7 of Lesliec V. Moore’s affidavit in
support of defendant’s motion to dismiss, stating that Mr, Leach asked, “Has a
charging decision been made?,” and that Mr. Pilger answered simply “No,” does
not accord with the recollection of government counsel of the conversation, nor
does it accord with the purpose, nature, and context of the discussion. Pilger Aff.
9 11. As discussed infra, however, this is not a material factual issue, because
there was no intentional misconduct by the government and the defense has not
shown and cannot show any prejudice to it resulting from any misunderstanding
about Mr. Scrushy’s indictment status.
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Scrushy would be willing to cooperate with the government. Franklin Aff. §17.
On October 25, Mr. Leach again called Mr. Franklin. During that conversation,
when Mr. Leach asked Mr. Franklin whether a charging decision had been made,
Mr. Franklin may have responded that a decision had not yet been made. ranklin
AfT. § 18. This reflected the fact that Mr. Franklin at that time was awaiting the
final decision of the Criminal Division as to what charges should be included in
the superseding indictment that the government intended to present to the grand
jury. Ibid.

The next day, after the Criminal Division had authorized which charges the
prosecutors might submit to the grand jury, a more comprehensive superseding
indictment was returned by the grand jury. Doc. No. 9. That superseding
indictment added Paul Michael Hamrick and Gary Mack Roberts as additional
defendants and expanded the charges from two counts of bribery and one count of
conspiracy involving only Messrs. Scrushy and Siegelman to 30 counts involving
racketeering (18 U.S.C. 1962), bribery (18 U.S.C. 666), mail and wire fraud (18
U.S.C. 1341, 1346), obstruction of justice (18 U.S.C. 1512), and extortion (18
U.S.C. 1951). In addition to the bribery offenses charged against Mr. Scrushy in
the initial indictment, he was charged in the superseding indictment with mail

fraud. Doc. No. 9, Ct. 5. In addition to the bribery offenses charged against Mr.
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Siegelman in the original indictment, he was charged in the superseding
indictment with racketeering, mail and wire fraud, obstruction of justice, and
extortion.

On the same day that the grand jury returned the superseding indictment,
October 26, 2005, the government filed a motion to unseal the case, which was
granted that same day by Magistrate Judge Coody. Doc. Nos. 5, 6. A second
superseding indictment was returned on December 12, 2005, naming the same four
defendants, and charging Mr. Scrushy in seven counts, including two counts of
bribery, one count of conspiracy, and four counts of wire fraud. Doc. No. 61, Cts.
3-9,

Argument and Legal Authorities

Defendant Scrushy argues that the superseding indictment should be
dismissed. He claims (Mot. 4-8) that there never was a valid reason for sealing the
original indictment and in any event that the indictment should have been unsealed
when Mr. Scrushy was acquitted of charges in the Northern District of Alabama.
He argues (Mot. 9-10) that the prosecutors misled defense counsel about Mr.
Scrushy’s indictment status with the purpose of tricking defense counsel into
divulging the defense strategy. Finally, he argues (Mot. 11-12) that the delay in

unsealing the original indictment violated his due process rights. Contrary to
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these arguments, the record shows that there was a valid basis for sealing the
original indictment and that a justification for sealing it continued until the
superseding indictment was returned. During the October 2005 discussions,
government counse] attempted to carefully communicate to defense counsel that
no final prosecution decision had been made, but government counsel were not at
liberty to violate the sealing order by informing defense counsel that an indictment
had been returned to satisfy the statute of limitations on certain offenses. There
was no intention to prejudice the defense, and the defense was not, in fact, even
colorably prejudiced by anything said by government counsel.

1. The Original Indictment Was Properly Sealed for the Entire
Period Between May 17, 2005, and October 26, 2005.

The Eleventh Circuit has held, as have numerous other courts of appeals,
that indictments may be sealed "[w]here the public interest requires it, or for other
sufficient reason, or for sound reasons of policy.” United States v. Edwards, 777
F.2d 644, 648 (11™ Cir. 1985) (citations omitted), cert. denied, 475 U.S. 1123
(1986); see United States v. Thompson, 287 F.3d 1244, 1252 (10™ Cir. 2002)
(indictment may be sealed for “legitimate prosecutorial purposes and when the

public interest otherwise requires it”); United States v. Sharpe, 995 F.2d 49, 52 (5*

Cir.) (sealing proper for “any legitimate prosecutorial objective or where the
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public interest otherwise requires it”), cert. denied, 510 U.S. 885 (1993); United

States v. Richard, 943 F.2d 115, 119 (1* Cir. 1991) (same); United States v. Lakin,

875 F.2d 168, 172 (8" Cir. 1989) (same).

Defendant accepts (Mot. 5-6) that the prevention of unnecessary prejudice
to Mr. Scrushy in connection with his then-ongoing trial in the Northern District
of Alabama was a legitimate reason for sealing the indictment. He argues (Mot.
6), however, that sealing was not justified by the government’s second reason —
that it had an ongoing investigation into other crimes by the defendants named in
the sealed indictment and by other persons. Defendant’s argument has been
rejected by the Eleventh Circuit and by other courts of appeals. In Edwards, the
government returned an indictment on some charges in order to satisfy the
expiring statute of limitations for those charges, but requested sealing of the
indictment while it continued to investigate other charges. The Eleventh Circuit
upheld that reason for sealing the indictment. 777 F.2d at 648-649. Other courts
of appeals have done likewise. United States v. Wright, 343 F.3d 849, 858 (6"
Cir. 2003) (“need to avoid compromising an ongoing investigation falls within the
range of permissible reasons for sealing an indictment™); United States v. Bracy,
67 F.3d 1421, 1426-1427 (9" Cir. 1995) (“ongoing nature of [government’s]

investigation” is legitimate reason for sealing indictment); Richard, 943 F.2d at
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119 (sealing proper when “significant new information concerning the alleged

drug conspiracy came to the attention of the government which required further

investigation”); Lakin, 875 F.2d at 170 (indictment sealed because, although
government “had probable cause to indict defendants, it needed more time to
gather additional evidence to determine whether the case should be pursued™).

It is apparent on the face of the original indictment that the government
sought its return at the time when it did because the statute of limitations was soon
to expire on those charges. The last overt act of the alleged conspiracy to commit
bribery and money laundering was the alleged use by Mr. Siegelman of $250,000
in bribe money to reduce a debt on or about May 23, 2000. Doc. No. 1 425. The
alleged substantive federal-funds bribery offenses likewise allege the last act on or
about May 23, 2000. Id. 91 27, 29. The indictment was filed on May 17, 2005,
just within the five-year statute of limitations provided for by18 U.S.C. 3282(a). It
is likewise apparent on the face of the superseding indictment filed on October 26,
2005, that the government had been continuing to investigate other ctimes
involving Mr. Siegelman and Mr. Scrushy, and other crimes involving other
persons. Doc. No. 9. The superseding indictment added two new defendants and
added a new charge against Mr. Scrushy and numerous new charges against Mr.

Siegelman. The court can satisfy itself from the records of the grand jury that it

10
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was continuing to hear witnesses between June 2005, when Mr. Scrushy was
acquitted, and October 2005, when the superseding indictment was returned.
Defendant faults the government (Mot. 6) for not informing the magistrate
judge that Mr. Scrushy was acquitted in June 2005 and not at that time reapplying
to keep the indictment sealed. There was no requirement for the government to do

so. United States v, Balsam, 203 F.3d 72, 81 (1* Cir.) (rejecting argument that

“government should have returned to court to inform the magistrate judge of its
new objective” for sealing the indictment), cert. denied, 531 U.S. 852 (2000);

United States v. Ramey, 791 F.2d 317, 318 (4™ Cir. 1986) (finding “no authority

for the implied proposition that the government must return to the magistrate judge
as each new reason for continuing the sealing order arises”). Indeed, there is no
requirement for the government to articulate to the magistrate judge any specific
reason for sealing the indictment; rather, it is sufficient if the government provides
an adequate reason for sealing the indictment in response to a motion to dismiss

after the indictment is unsealed. Balsam, 203 F.3d at 81; Sharpe, 995 F.2d at 52;

United States v. Srulowitz, 819 F.2d 37, 41 (2d Cir.), cert. denied, 484 U.S. 853

(1987); Lakin, 875 F.2d at 171-172.2

* This accords with our understanding of the practice in the Middle District of
Alabama, where the magistrate judges generally do not require the government to
articulate the specific reasons why sealing is sought before the indictment is sealed

11
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Defendant makes the completely baseless claim (Mot. 4-5, 6-7) that the
government had no reason to seal the indictment other than to strengthen its case
on the charges contained in that indictment. Defendant’s claim is defeated by the
validity of the government’s stated reasons for sealing the indictment. There is no
authority for defendant’s implied proposition that the government is precluded
from preparing its case on the indicted charges during the sealing period.> While
the government may not use the ongoing grand jury investigation “principally to
prepare pending charges for trial,” United States v. Flemmi, 245 F.3d 24, 28 (1*
Cir. 2001), “accusations of grand jury abuse can be conclusively rebuffed by a
showing that the challenged proceedings led to the joinder of new defendants or
the inclusion of new charges,” id. at 29. Here, the continuing grand jury
investigation resulted in additional charges against both Mr. Scrushy and Mr.

Siegelman, and the indictment of two additional defendants.

and magistrate judges do not articulate the reasons for sealing in the sealing order.

* Indeed, the need for further investigation of the charges in an indictment may
by itself be a sufficient reason to seal it. Richard, 943 F.2d at 119 (sealing proper
when “significant new information concerning the alleged drug conspiracy came
to the attention of the government which required further investigation™); Lakin,
875 F.2d at 170 (indictment sealed because, although government “had probable
cause to indict defendants, it needed more time to gather additional evidence to
determine whether the case should be pursued”). In the instant case, however,
there was a need for sealing to investigate other offenses involving the indicted
defendants and other offenses involving other persons.

12



82

Case 2:05-¢r-00119-MEF-CSC  Documeant 180  Filed 02/27/2008 Page 13 0f 43

Defendant also makes the baseless claim (Mot. 8) that the government used
the sealing of the original indictment to trick defense counsel into revealing
confidential information. As defense counsel admit (Mot. 2), they were the ones
who approached the government in October 2005 for discussions about possible
cooperation by Mr. Scrushy. The government did nothing to use the sealed
indictment to cause defense counsel to initiate such discussions. As discussed
below, when government counsel avoided breaching the seal on the indictment
during discussions with defense counsel, government counsel were acting in
accordance with the sealing order and accurately communicated to defense
counsel that no final prosecution decision had been made. The only context in
which the issue of charging decisions or indictments was raised or addressed at the
October 4, 2005 meeting was that context sought by the defense in requesting the
meeting: to establishing that a good faith negotiation toward a cooperation
agreement was possible, which it was,

Accordingly, it is plain from the existing record that the indictment was
properly sealed on May 17, 2005, and remained properly sealed until the
superseding indictment was returned and the original indictment was unsealed,
both on October 26, 2005. This also disposes of defendant’s argument (Mot. 11-

12) that an improper delay in unsealing the indictment violated his right to due

13
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process. There was no improper delay in unsealing the indictment. The
government’s reason for sealing continued until the return of the superseding
indictment and unsealing of the original indictment.*

2, During Discussions with Defense Counsel, Government Counsel
Did Not Urge that Mr. Scrushy Should Provide False Testimony,
Did Not Misstate the Status of the Government’s Charging
Decision, and Were Precluded by the Sealing Order from
Disclosing the Existence of the Sealed Indictment.

Defendant claims (Mot. 8-9) that government counsel sought to pressure
Mr. Scrushy into providing false testimony. Defendant also claims (Mot. 10) that
the government intentionally misled defense counsel into believing that Mr.

Scrushy had not been indicted and this led defense counsel to prejudice Mr.

* Even if the indictment was improperly sealed or there was an improper delay
in unsealing it, defendant would not be entitled to the remedy he seeks unless he
showed actual, substantial prejudice arising during a period of improper sealing.
E.g, Edwards, 777 F.2d at 649 (11™ Cir.) ("indictments maintained under seal
beyond the limitations period [will be dismissed] only upon a showing of
substantial, irreparable, actual prejudice to the defendants"); United States v.
Mitchell, 769 F.2d 1544, 1548 (11™ Cir. 1985) (requiring the defendant to “show
actual prejudice” resulting from holding the sealed indictment beyond the
limitations period), cert. denied, 474 U.S. 1066 (1986). The degree of prejudice
must be so substantial that “it substantially influenced a defendant’s ability to
defend against the charges.” Thompson, 287 F.2d at 1254. Defendant Scrushy has
made no such showing. His unsupported and baseless claim — discussed infra —
that the sealing of the indictment caused him to divulge his defense strategy, even
if true, would not prevent him from employing that strategy during trial. The
question of prejudice from improper sealing need not be considered, however,
because the indictment was at all times justifiably sealed by this Court.

14
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Scrushy by divulging the defense strategy. Contrary to defendant’s claims,
government counsel never sought to pressure Mr. Scrushy into providing false
testimony and never misrepresented, let alone intentionally misrepresented, the
status of the decision whether to charge Mr. Scrushy. In any event, Mr. Scrushy’s
claim that he was prejudiced by his counsel’s misunderstanding of the
government’s intentions or of Mr, Scrushy’s indictment status is groundless. No
information was disclosed by defense counsel that prejudiced Mr. Scrushy’s
defense. Without a showing of actual, substantial prejudice to the defense, there is
no basis for any remedy, and certainly no basis for dismissing the indictment,
regardless of defense counsel’s unwarranted claims of government misconduct.

1. Defendant claims (Mot. 5, 9) that government counsel sought to pressure
Mr. Scrushy to provide false testimony in support of the government’s case. That
1s not what occurred. At the October 4, 2005 meeting, government counsel, at
defense counsel Leach’s request, provided a summary of the evidence leading the
government to believe that Mr. Scrushy had committed criminal offenses. But the
government never sought any false testimony from Mr. Scrushy. Indeed, at the
October 4 meeting, when Mr. Leach stated that he thought the government was
insisting that Mr. Scrushy agree with the government’s version of events, Mr.

Pilger expressly rejected that mischaracterization and made it clear that any

15
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cooperation agreement with Mr. Scrushy would call for complete and truthful
testimony from him. Franklin Aff. § 16; Pilger Aff. 9 13.

Defendant seeks to rely (Mot. 9-10) on United States v. Heller, 830 F.2d
150 (11™ Cir. 1987), and United States v. Hammond, 598 F.2d 1008 (5" Cir.), on
reh’g, 605 F.2d 862 (1979). Neither case supports defendant’s argument. In

Heller, the court found that the government directly pressured a witness to provide

testimony that was demonstrably false, causing real and substantial prejudice at
defendant’s trial. 830 F.2d at 152-154. In Hammond, the court found that the
government’s improper threat to retaliate against a defense witness prejudiced the
defendant by causing the witness to refuse to testify further on behalf of the
defense. 598 F.2d 1012-1015. The instant case is completely different. Here the
government never talked to Mr. Scrushy and any impression by defense counsel
Leach that the government was seeking to exert improper pressure on Mr. Scrushy
was immediately corrected. The case has not been to trial and Mr. Scrushy can
make no claim that the government’s conduct will cause him any prejudice

whatsoever at trial. Moreover, even in Heller and Hammond, where there was a

finding that intentional government misconduct caused the defendant actual
prejudice at trial, the remedy was not dismissal of the indictment, but rather

remand for trial free from any improper interference by the government with the

16
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defense. Heller, 830 F.2d at 156 (remanding for retrial); Hammond, 598 F.2d at
1014-1015 & n. 6 (remanding for new trial and specifically rejecting remedy of
indictment dismissal). Because any possible concern of defense counsel that the
government sought to pressure Mr. Scrushy into providing false testimony was
immediately addressed and rectified at the October 4 meeting, Mr, Scrushy’s trial
may proceed without such concern and there is no basis for any remedy, regardless
of whether or why defense counsel had a misimpression about the government’s
intentions.®

2. Defendant also argues (Mot. 10) that government counsel made
“deliberate misrepresentations” about whether a charging decision had been made
with respect to Mr. Scrushy. At the October 4 meeting, the government
communicated that it was open to the possibility that Mr. Scrushy would enter into
a cooperation agreement with the government that might include a non-
prosecution agreement. Franklin Aff. 16; Pilger Aff. € 11. It was in this context
that the government communicated that its final prosecution decision had not yet

been made. Ibid. This was accurate and reflected the circumstance that the

* Because no remedy is appropriate regardless of the basis for any purported
misunderstanding by defense counsel, no further hearing is required to resolve
immaterial factual disputes concerning what transpired between defense counsel
and government counsel.

17
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prosecution decision was still being discussed and decided both within the U.S.
Attorney’s Office for the Middle District and within the Department of Justice.
Because of the sealing order, the government was not at liberty to more fully
explain that, although Mr. Scrushy had been indicted in May 2005, that
preliminary charging decision — undertaken to protect against the running of the
statute of limitations — did not dictate the ultimate prosecution decision. Mr.
Scrushy’s counsel, of course, was and is well aware that the government can
decline to prosecute a defendant on some or all charges at any time if

circumstances warrant.®

¢ Defendant also claims (Mot. 3) that defense counsel Leach specifically asked
the government to “let Mr. Scrushy testify before the grand jury and tell his story
to the grand jurors.” This assertion is at best misleading. In a meeting with
defense counsel on July 8, 2004, the government offered the opportunity for Mr.
Scrushy to come to the grand jury and present his version of the facts, but defense
counsel declined. Franklin AfT. § 7. Defense counsel at no time thereafter
requested the opportunity for Mr. Scrushy to appear voluntarily before the grand
jury. At the October 4, 2005 meeting, defense attorney Leach in passing made a
suggestion that the government compel Mr. Scrushy to appear before the grand
jury, which government counsel declined. Franklin Aff. § 16. Government
counsel noted the possibility that Mr. Scrushy might appear before the grand jury
in connection with a cooperation agreement, but such an agreement was not
forthcoming. Pilger Aff. § 14. In any event, a target of an investigation, such as
Mr, Scrushy, has no right to appear before the grand jury either before or after
indictment. United States v. Pabian, 704 F.2d 1533, 1538-1539 (11" Cir. 1983)
(“A target of a grand jury investigation has no constitutional right to appear before
that grand jury.”); United States v. Briggs, 514 F.2d 794, 804 (5" Cir. 1975) (“One
indicted by a grand jury has no right to appear before that body, under oath or
otherwise.”).

18
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In any event, even if government counsel might have formulated a better
response about the status of its prosecution decision that would have avoided any
misimpression by defense counsel while preserving the secrecy of the indictment,
there is no basis for dismissing the indictrent without compelling proof of
intentional misconduct and a strong showing of actual prejudice. “A district court
may dismiss an indictment pursuant to the federal courts’ supervisory power.
However, dismissal of an indictment for prosecutorial misconduct is an extreme
sanction which should be infrequently utilized.” United States v. Shelley, 405
F.3d 1195, 1202 (11" Cir. 2005) (internal quotation omitted). The predicates for
dismissal are that the “prosecutor engaged in * * * egregious, flagrant
misconduct,” jbid., and “prejudice to the defendant is an essential element,”
United States v. O’Keefe, 825 F.2d 314, 318 (11" Cir. 1987); see United States v.
Morrison, 449 U.S. 361, 365 (1981) (“absent demonstrable prejudice, or
substantial threat thereof, dismissal of the indictment is plainly inappropriate, even
though the violation [of defendant’s right to counsel] may have been deliberate”).

Neither predicate is met here. Whatever misunderstanding defense counsel
might have ever actually had about Mr. Scrushy’s indictment status was not the
result of “egregious, flagrant misconduct” by government counsel. Rather,

assuming that such a misunderstanding truly existed, at worst it was the result of

19
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government counsel seeking to avoid violating the court’s sealing order while
answering defense counsels' question whether a charging decision had been made.
The purpose of the communications was to truthfully communicate the
government's position on the negotiation underway at the request of Mr. Scrushy's
counsel. Even if government counsel might have chosen another way of
answering that question, government counsels' conduct was certainly not
egregious, flagrant misconduct. On the contrary, the United States has made every
effort to let Mr. Scrushy know the nature and extent of its case.

Moreover, defendant has not shown the required prejudice. He claims (Mot.
10) that the purported misimpression defense counsel had about Mr. Scrushy’s
indictment status caused him to reveal defense strategy to his prejudice. Mr.
Scrushy has not been prejudiced in presenting his defense. Even if defense
counsel had revealed some evidence injurious to the defendant, he recognizes
(Mot. 3 n. 1) that any information divulged by defense counsel during that meeting
could not in any event be used by the government at trial pursuant to Fed. R. Evid.

410.7 Further, the government will not offer at trial any information discussed

7 Although defendant asserts (Mot. 4) that during an October 25, 2005
telephone conversation with Acting U.S. Attorney Franklin statements were made
leading him to believe that no charging decision had been made, he does not assert
that any prejudice resulted from that conversation. The superseding indictment
was returned the next day.

20
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during any of the meetings or telephone discussions with defense counsel. Indeed,
considering that Mr. Scrushy’s counsel was unwilling to admit his client’s
knowing participation in any criminal activity, or make any direct assertion of Mr.
Scrushy’s position on the allegations of wrongdoing, the government is at a loss to
see how it could do so. During the government’s meetings with Mr. Leach, he
made it clear that he did not know, and could not make a representation about, his
client’s position on any of the facts revealed by the government.

Dismissal of the indictment is also inappropriate because Mr. Scrushy
makes no assertion that government misconduct in any way related to the validity
of the indictment. As Circuit Judge Tjoflat discussed in his concurrence in
Shelley, supra, dismissal of an indictment is only an appropriate remedy when
intentional government misconduct infects the grand jury process. 405 F.3d at
1207 n. 7. Even when actual and intentional government misconduct occurs after
indictment — such as knowingly presenting perjured testimony at trial or

threatening defense witnesses, which was involved in Heller and Hammond, supra

— the remedy is either suppression of the fruits of the misconduct or a new trial

free from the misconduct, not dismissal of the indictment. Ibid.; Morrison, 449

U.S. at 365 (“when before trial but after the institution of adversary proceedings,

the prosecution has improperly obtained incriminating information * * * the

21
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remedy characteristically imposed is not to dismiss the indictment but to suppress
the evidence or to order a new trial if the evidence has been wrongfully admitted
and the defendant convicted”). If government misconduct during trial interferes
with a defendant’s ability to present his defense, a new trial is ordered, at which
the government is of course aware of that defense. There is no basis for Mr.
Scrushy to seek the far greater remedy of indictment dismissal, even if there were
some basis to his claim that actual, intentional government misconduct caused him

to reveal his defense prior to trial.®

& Again, because there is no basis for the remedy of indictment dismissal
regardless of whether and why defense counsel misunderstood the status of the
charging decision, and regardless of what information defense counsel divulged to
the government, there is no reason to have any further hearing on this matter to
resolve factual disputes.

22
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Conclusion

The defendant's counsel sought and received the government's attention to
Mr. Scushy's purported interest in cooperating with the investigation. The
government attempted to accommodate Mr. Scrushy in good faith while
maintaining this Court's proper sealing of the pending indictment, Any purported
misunderstanding by defense counsel concerning the existence of a pending
indictment that resulted from the government's effort to communicate its
negotiating position was entirely unintentional, and even assuming such a
misunderstanding existed, the defendant was never prejudiced by it.

WHEREFORE, the United States asks this Court to deny defendant’s
motion to dismiss the indictment, Doc. No. 132, on its face, in its entirety, and

without further hearing or proceedings.
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Respectfully submitted this the 27th day of February, 2006

LOUIS V. FRANKLIN, SR.
ACTING UNITED STATES ATTORNEY

/s/ Louis V. Franklin, Sr.

Acting United States Attorney
One Court Square, Suite 201
Montgomery, AL 36104

Phone: (334)223-7280

Fax: (334)223-7560

Email: louis.franklin@usdoj.gov

/s/ 1.B. Perrine

Assistant United States Attorney
One Court Square, Suite 201
Montgomery, AL 36104

Phone: (334)223-7280

Fax: (334)223-7135

Email: jb.perrine@usdoj.gov
ASB-9077-E31J

/s/ Jennifer Garrett

Special Assistant United States Attorney
Assistant Attorney General

Office the Attorncy General

11 S. Union

Montgomery, AL 36130

Phone: (334)353-8494

Fax: (334)242-4890
Email: jgarrett@ago.state.al.us

ASB-4600-T77]

/s/ Stephen P. Feaga

Assistant United States Attorney
One Court Square, Suite 201
Montgomery, AL 36104

Phone: (334)223-7280

Fax: (334)223-7560

Email: steve.feaga@usdoj.gov
ASB-7374A60S
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ANDREW C. LOURIE
ACTING CHIEF, PUBLIC INTEGRITY
SECTION

/s/Richard C. Pilger

Department of Justice, Criminal Division
Public Integrity Section

10" & Constitution Ave, NW

Bond Building - 12% Floor

Washington, DC 20530

Phone: (202)514-1412

Fax: (202)514-3003

Email: richard.pilger@usdoj.gov

/s/Richard A. Friedman

Attorney

Appellate Section

Criminal Division

United States Department of Justice
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/s/ Joseph L. Fitzpatrick, Jr. Special Assistant
United States Attorney

Assistant Attorney General

Office of the Attorney General

11 S. Union

Montgomery, AL 36130

Phone: (334)353-4839

Fax: (334)242-4890

Email: j fitzpatrick@ago.al.state.us
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

UNITED STATES OF AMERICA
v,

DON EUGENE SIEGELMAN
PAUL MICHAEL HAMRICK
GARY MACK ROBERTS, and

)
)
)
) CRIMINAL NO. 2:05-CR-119-F
)
)
)
RICHARD M. SCRUSHY. )

CERTIFICATE OF SERVICE

I hereby certify that on February 27, 2006, I electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system, which will send notification of such filing to all counsel of
record.

Respectfully submitted,

LOUIS V. FRANKLIN, SR.
ACTING UNITED STATES ATTORNEY

/s/ 1.B. Perrine

Assistant United States Attorney
One Court Square, Suite 201
Montgomery, AL 36104

Phone: (334) 223-7280

Fax: (334) 223-7135

E-mail: jb.pertine@usdoj.gov
ASB
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EXHIBIT A

DECLARATION UNDER PENALTY OF PERJURY
OF LOUIS V. FRANKLIN, SR., IN SUPPORT OF

RESPONSE TO MOTION TO DISMISS INDICTMENT

1, Louis V, Franklin, Sr., make the following declaration pursuant to 28 U.S.C.,
Section 1746:

1. I am an Assistant United States Attorney and have been assigned to the
Criminal Division for the Middle District of Alabama since joining the United States
Department of Justice in 1990, with one period of private practice from May 1996 to
March 1998. T have been Chief of the Criminal Division since September 2001, and
Acting United States Attorney for the case of United States v. Siegelman, et, al., No.
2:05¢r1 19-F since January 2003,

2. On June 21, 2004, a special grand jury was empaneled to investigate public
corruption during the administration of former Alabama Governor Don Eugene
Siegelman. This investigation, as reflected in the second superseding indictment,
involved matters of substantial importance to the citizens of the State of Alabama and
the United States because it involved evidence amounting to probable cause to find
serious misconduct by individuals holding significant positions of public trust.
Reporters from various judicial districts began monitoring the courthouse to observe
witnesses (and their attorneys) who entered and left the grand jury suite. Articles
began appearing in various newspapers around the state. We discussed and decided
the government should approach the targets, including Richard M. Scrushy, through
counsel, to give them an opportunity to comment on the evidence against them and/or
point us to exculpatory evidence, and to let them know we believed from prior
experience that a grand jury indictment was very likely.

3. AUSA Stephen Feaga initiated telephone contact with the lead attorneys for
both targets because he had had prior professional dealings with them. AUSA Feaga
spoke with Doug Jones, attorney for Mr. Siegelman, and Donald Watkins, attorney
for Mr. Scrushy. When initial contact was made, Scrushy had already been indicted
in a $2.7 billion dollar corporate fraud case in the Northern District of Alabama, and
was awaiting trial. Because of the media attention given to the investigation, at the
time AUSA Feaga contacted Mr. Jones, Mr. Siegelman knew that he was a target.
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The United States did not know at this time whether Mr. Scrushy knew that he was
a target.

4. Mr. Feaga and I accepted Mr, Watkins' invitation to drive to Birmingham to
meet with him and other members of Mr. Scrushy’s Birmingham trial team. On July
8, 2004, we met with attorneys Watkins, Lewis Gillis, and Abbe Lowell at the law
offices of Thomas, Means, Gillis and Seay. Although attorneys Arthur Leach and
Leslie Moore represented Mr. Scrushy in the Birmingham case, and continue to
represent him in the instant case, they did not participate in the meeting.

5. During the meeting, we explained the evidence that had been discovered during
the course of the investigation and extended an opportunity to defense counsel to
explain to us and to the grand jury why Mr. Scrushy had not committed a crime.
Specifically, we told them that we had evidence supported by witness testimony and
documents showing that Mr. Scrushy had paid $500,000 to then-Governor
Siegelman’s Alabama Education Lottery Foundation and the Alabama Education
Foundation in exchange for then-Governor Siegelman’s appointment of Mr. Scrushy
to the position of Vice Chairman of the Certificate of Need Review Board (CON
Board). We further disclosed evidecne showing Mr. Scrushy laundered the first of
the two $250,000 payments through a Maryland corporation called Integrated Health
Services (IHS) to the Alabama Education Lottery Foundation; and we disclosed
evidence that the second $250,000 payment was made through HealthSouth
Corporation. Within one week after Mr. Scrushy delivered the first $250,000 payment
to then-Governor Siegelman, Mr, Scrushy was appointed to and made Vice Chairman
of the CON Board. We noted that the evidence supporting these events included
witness accounts, Mr. Scrushy’s support for Fob James during the 1998 gubernatorial
campaign, the CON Board’s importance to the interests of Mr. Scrushy and
HealthSouth Corporation, and then-Governor Siegelman’s failure to disclose in
required reports that Mr. Scrushy was the true source of the payment of $250,000 to
-the Alabama Education Lottery Foundation made through IHS.

6.  We were very candid in our responses to questions asked by Mr. Scrushy’s
attomeys. We informed defense counsel that the investigation was a joint effort
involving the USAO-MDAL, DOJ Public Integrity Section and the Alabama Attorney
General’s Office and each entity would participate in all decision-making processes.
There is no doubt that during this meeting we communicated to defense counsel that
Mr. Scrushy was very likely to be indicted unless some agreement were reached
between him and the United States.
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7.  Defense counsel’s response to our presentation was that Mr. Scrushy had
committed no crime. However, they requested an opportunity to discuss our
presentation with their client and revisit these issues at a second meeting should they
decide to do so. They also requested that a representative from the Public Integrity
Section of DOJ be present at the next meeting. Before the meeting ended, we told
Mr. Scrushy’s attorneys that because of the status of the case in Birmingham, we
would not make any public announcement of an indictment before the trial in
Birmingham ended. They expressed appreciation for our taking the time to drive to
Birmingham and give them the opportunity to address the concerns of the
investigation at that point. Our offer for Mr. Scrushy to testify before the grand jury
was declined.

8. Asimilar meeting was held with attorneys for Mr. Siegelman. Meanwhile, the
special grand jury continued its investigation.

9. During July 2004, we telephonically discussed with counsel for both targets an
agreement to toll the running of the statute of limitations, since such an agreement
would give them more time to present information that would contradict or shed
additional light on the evidence we told them about during our initial meetings. On
July 12 and 13, 2004, the United States entered into separate 30-day tolling
agreements with both targets. The tolling agreement with Mr. Scrushy expressly
stated that its purpose was “to permit the U.S. Attorney's Office and Public Integrity
Section to complete its investigation and in order to allow Mr. Scrushy to fully
present any information he has . . . . Neither tolling agreement was extended and it
was communicated to attorneys for both targets that an indictment relating to the
matters discussed was a likelihood. During the conversations between the attorneys
regarding the execution and possible extension of the tolling agreements, the
attorneys for the government and the targets discussed the statute of limitations issues
and the dates on when the statute of limitations might expire, At a meeting that took
place after Mr, Scrushy was indicted in May 2005, Mr. Leach asked about the statute
of limitations and was told by me that “we do not have a statute of limitations
problem,”

10.  On August 3, 2004, before the tolling agreement expired, a second meeting
with Mr. Scrushy’s attorneys was held at the USAO in MDAL. At Mr. Scrushy’s
counsels’ request, Noel Hillman, Chief of the Public Integrity Section, attended the
meeting. Representing the government was Chief Hillman, myself, AUSA Feaga,
AUSA J.B.Perrine and SAUSA John Gibbs (Alabama Attorney General's Office).

3-
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Attorneys Lowell, Watkins and Gillis appeared on behalf of Mr. Scrushy. This
meeting was much like the first—the attorneys made general arguments about the law
and Mr. Scrushy’s attorneys reasserted that Mr. Scrushy would not have made any
public payment of money to the Alabama Education Lottery Foundation because of
the Christian beliefs of his wife. At no point in this meeting did Mr. Scrushy’s
attorneys provide us with any information that was of any evidentiary value.

11. 1 learned from newspaper accounts that in late November 2004, attorney
Lowell withdrew as attorney of record for Mr. Scrushy and neither I nor any other
member of the prosecution team had any further conversations with attorney Lowell
regarding this case.

12.  I'was aware that Mr, Scrushy’s trial in Birmingham began in January 20035,

13.  On May 17, 2005, while Mr. Scrushy’s Birmingham trial was ongoing, the
special grand jury returned a three count indictment against Mr. Siegelman and Mr.
Scrushy. Both were charged with conspiracy and two counts of federal funds
bribery. The Court granted the government's motion to seal the case. Two reasons
were presented in support of the motion to seal. Paragraph “4”of the motion stated:
“[O]ne of the defendants charged in the indictment is presently being tried in the
Northern District of Alabama in a complex, high profile case.” Paragraph “5” of the
motion stated: “[The United States, in conjunction with the Attorney General of the
State Alabama, is continuing to investigate other criminal offenses committed by the
named defendants as well as other persons known and unknown at this time.”

14, Iwasaware that Mr. Scrushy’s trial ended on June 28, 2005. The special grand

jury continued its investigation, In April 2005, we had begun the process of seeking
permission from the Organized Crime and Racketeering Section of the DOJ (OCRS)
to supersede the indictment and add RICO and RICO conspiracy charges as to Mr.
Siegelman and Paul Hamrick, former Chief of Staff during then-Govemor
Siegelman’s administration. The grand jury was also investigating then-Governor
Siegelman’s appointment of Mr. Gary Mack Roberts to the position of Director of the
Alabama Department of Transportation, as well as other matters related to public
corruption during then-Governor Siegelman’s administration.

15.  On September 29, 2005, Ireceived an unexpected telephone call from defense
attorney Gillis requesting a meeting. We met at my office for approximately one hour.
During that meeting, we discussed the possibility of resolving the government’s case
against Mr. Scrushy. I did not tell Mr. Gillis that a sealed indictment against Mr.

4-
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Scrushy existed. Although no promises were made, I was left with the impression
that Mr. Scrushy was willing to negotiate toward a cooperation agreement with us.
T understood that if we had any conversation directly with Mr. Scrushy it would be
pursuant to a proffer agreement, and that we would have to address the sealed
indictment and the fact that he was indicted. Pursuant to Mr. Gillis’ request, we
planned another meeting for the upcoming week. In a subsequent telephone
conversation prior to October 4, 2005, Mr. Gillis told me that Mr. Scrushy would not
be attending the upcoming meeting, but that he (Mr. Gillis) and other members of the
trial team wanted to come and talk to the prosecutors. We agreed to meet once again
with Mr. Scrushy’s attorneys.

16.  OnOctober 4, 2005, 1 along with AUSA Perrine, Trial Attorney Richard Pilger
(DOJ Public Integrity Section), and SAUSA Joseph Fitzpatrick (Alabama Attorney
General's Office) met with attorneys Gillis, Leach, Moore and Chris Whitehead.
AUSA Feaga was not present for this meeting. We expected to discuss a cooperation
agreement and get an attorney proffer from defense counsel. In fact, the purpose of
the meeting was to give Mr. Scrushy an opportunity, through his attorneys, to ensure
that any information Mr. Scrushy wanted to be considered would be considered; and
to pursue the potential for working out a cooperation agreement. However, the
meeting began with defense counsel’s request for us to once again go through the
evidence we had gathered against Mr. Scrushy and we did. At some point, attorney
Pilger asked what information Mr. Scrushy would provide, and even after attorney
Pilger acknowledged that attorney Leach's response could not be used against Mr.
Scrushy, we were not provided any information that was of any evidentiary value,

I recall attorney Pilger informing Mr. Scrushy’s attorneys, in response to a
question about what would happen if there was no cooperation agreement, that their
client could expect to be indicted, which I understood to be a truthful statement of our
good faith negotiating position on whether Mr. Scrushy genuinely faced prosecution
under the full range of possible charges we had just discussed with Mr. Scrushy’s
counsel. When defense counsel accused the government of taking the position that
Mr. Scrushy would be indicted if he refused to testify as the government wanted him

“ to, attorney Pilger expressly stated that, as in every potential cooperator's case, Mr.
Scrushy would be required by any cooperation agreement to testify fully and
truthfully. Iunderstood that all of my own and attorney Pilger's remarks to be solely
designed to communicate that we would in good faith consider any proposal Mr.
Scrushy’s counsel wished to make, including a possible non-prosecution agreement
as to all of the pending and possible charges.

5
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During this meeting, in the context of the attorneys for the parties discussing
the possibility of a cooperation agreement involving Mr. Scrushy, attorney Leach, in
passing, made a suggestion that the government compel Mr. Scrushy to appear before
the grand jury. We declined because we were not prepared to offer Mr. Scrushy
immunity, which would be necessary to compel his testimony. Mr. Leach never
made a request for Mr. Scrushy to appear before the grand jury as an ordinary
witness,

Again, there was no attorney proffer presented during this meeting. I do not
recall attorney Leach asking ifa charging decision had been made; however, if he did,
any answer from the prosecutors must be put in context. When this meeting occurred,
the government had not yet decided to present a comprehensive superseding
indictment to the grand jury. In other words, it was entirely within the realm of
possibility that if Mr, Scrushy had agreed to give a complete and truthful proffer, we
were willing to consider unsealing and dismissing the previously-returned
indictment. Once again, this meeting ended with the United States having extended
Mr. Scrushy an olive branch and Mr. Scrushy’s counsel offering nothing.

17.  On October 7, 2005, while driving back from the National Advocacy Center
in South Carolina, I received an unexpected telephone call from attorneys Leach and
Moore. During our conversation, attorney Leach spoke in generalities without giving
any specific information of any evidentiary value, and prefaced his comments with
the caveat that anything he said during our conversation should not be considered as
an official proffered statement because he did not want to say anything that would
interfere with reaching a cooperation agreement. Also, attorney Leach proposed that
if the government would refrain from charging Mr. Scrushy, his client would not
testify at a trial of Gov. Siegelman. Further, to ensure that Mr. Siegelman would not
call Mr, Scrushy as a witness, attorney Leach stated that he would call Mr.
Siegelman’s attorneys and tell them that if they called Mr. Scrushy as a witness, Mr.
Scrushy would not be helpful to their defense. Again, it was obvious that attorney
Leach did not have any intention of giving an attorney proffer or presenting Mr.
Scrushy for a proffer meeting. I told the other prosecutors about this conversation on
the following Tuesday, October 11, 2005. We continued to work on, and seek
permission to present, a superseding indictment to the grand jury.

18.  On October 25, 2005, while finalizing the proposed superseding indictment,
we continued to accommodate defense attorney requests to meet and discuss the
case. At 10:00 a.m. on that day, prosecutors met with Mr. Siegelman’s attorneys. I
was unable to attend that meeting, During that afternoon, while dealing with an

6
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assortment of issues involving this case, we received another unexpected telephone
call from attorneys Leach and Moore. 1 do not have any specific recollection of what
was said during that conversation, except that it was not an attorney proffer nor an
offer to have Mr. Scrushy make a proffer to the United States. If in response to a
question by attorney Leach inquiring whether a charging decision had been made, I
misspoke to the extent of leaving any misimpression about the existence of the
original indictment, [ intended only to address what was foremost in my mind: the
final position from the Criminal Division regarding the superseding indictment, and
in the context of agreeing with defense counsel that no cooperation agreement would
be forthcoming from Mr. Scrushy. I never had or acted on any purpose to cause any
benefit to the government or prejudice to Mr. Scrushy by any inaccurate statement.
To the contrary,  always attempted to avoid any misrepresentation while maintaining
the Court’s seal.

19.  Throughout my discussions with defense counsel, I gave them the opportunity
to provide information they thought ought to be considered, as well as an opportunity
to reach an agreement which would mutually benefit both their client and the United
States. At the same time, ] was under a duty to respect the Order sealing the
indictment. During my conversations with Mr. Scrushy's attorneys, they did not offer
evidence that would prejudice their case.

20. Idonotrecall participating in any other substantive conversations with counsel
for Mr. Scrushy.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on February.zlzrjl 2006, in Montgomery County, Alabama.

Y - =

Louis V. F{aflklin, Sr.
Acting United States Attorney
Middle District of Alabama

-
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EXHIBIT B
DECLARATION UNDER PENALTY OF PERJURY
OF RICHARD C, PILGER IN SUPPORT OF
RESPONSE TO MOTION TO DISMISS INDICTMENT
1, Richard C. Pilger, make the following declaration pursuant to 28 U.8.C. §
1746:
1. Tam a Trial Attorney in the Public Integrity Section of the Criminal

Division of the United States Department of Justice. Since approximately April

2005, 1 have participated in the investigation and-prosecution reflected in United

States v. Siegelman et al., No. 2:05¢r119-F in the United States District Count for
the Middle District of Alabama.

2. On May 17, 2005, a grand jury returned an indictment in the Middle
District ol Alabama, Northern Division, charging Don Fugene Sicgelman and
Richard M. Scrushy with federal-funds bribery in violation of 18 UJ.S.CC. 666 and
with conspiracy in violation of 18 U.S.C. 371 10 commii that bribery and 10 engage
in money laundering (18 U.S.C. 1956) of the procecds of that bribery. Thal
indictment was retumed at that time in order to ensure that the five year statute of
Himitations provided by 18 U.S.C. 3282(a) would not run on those charges, insofar
as the last overt act alleged for both the conspiracy and substantive charges

occurred on or about May 23, 2000 (Do¢. No. | 19 25, 27, 29).
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3. On the day the original indictment was filed, May 17, 20085, the
government filed a motion to maintain that indictment under seal for two reasons:
(1) because Mr. Scrushy was then “being tried in the Northern District of Alabama
in a complex, high profilc case” and sealing the indictment was justified to
“prevent and preclude any undue prejudice to this defendant in the ongoing trial,”
Doc. No. 1 14; and (2) because the “United States, in conjunction with the
Attarney General of the Statc of Alabama, [was] continuing to investigate other
criminal offenses committed by the named defendants as well as other persons
known and unknown at this time” and “[pJublic disclosure of the instant
indictment * * * would scverely harm the investigative efforts of the United States
and the State of Alabama,” id. 95. United States Magistrate Judge Charles S.
Coody ordered the indictment sealed that same day, May 17. Doc. No. 2.

4. I understood that the seal, once ordered by the Court, prohibited the
government from disclosing the existence of the sealed indictment without
permission of the Court.

5. Afler the filing of the original sealed indictment, the grand jury
continucd its investigation of other possible crimes by Mr. Siegelman and Mr.
Scrushy. and by other persons. That grand jury investigation continued during the

entire period between the return of the sealed indictment on May 17 and the rewm
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of the first superseding indictment on October 26, 2005, Doc. No. 9, which allcged
additional oftenses against Mr. Siegelman and Mr. Scrushy and against other
defendants.

6. On June 28, 2005, Mr. Scrushy was acquitted of the charges in the
Northern District of Alabama. Because the government’s investigation of other
crimes involving Messrs. Scrushy and Sicgelman, and others, was still ongoing m
the Middle District, and a sitting grand jury was hearing witnesses relaling to
those other crimes and persons, the indictment remained sealed.

7. On October 4, 2005, I attended a mecting with Acting United States
Attorney Louis V. Franklin, other government counsel, and several counsel for
Richard M. Scrushy at the United States Attomey's Office in Montgomery,
Alabama. I was informed in advance of the October 4 meeting by Acting USA
Franklin that Mr, Scrushy's counsel had requested the meeting between lawyers.
and that Mr. Scrushy would not be in attendance, nor would investigative agents.
[ understood that the purpose of the October 4 meeting was, at defense counsel's
request, to discuss the possibility of a cooperation agreement between the
govemment and Mr. Scrushy, and to consider any exculpatory information that
might dissuade the Department of Justice from prosecuting Mr. Scrushy or any

other person for any offensc. 1o the best of my knowledge, between the filing of
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the original sealed indictment on May 17, 2005, and this approach by defense
counsel, the government sought to contact defense counsel to engage n
discussions about a possible cooperation agreement between the government and
Mr. Scrushy.

8. At the time of the October 4 meeting, any actual proffer or interview
involving Mr. Scrushy himself could.not procecd unless steps werc taken to
inform him of the pending charges. Had negotiations progressed to that point, the
United States would not have entered into any protter agreements or accepted any
proffer of information from Mr. Schrushy until obtaining an order from the Court
unsealing the indictment and informmg defense counscl of its existence.

9. After introductions at the October 4 meeting, at defense counsel’s
request, the government outlined the mformation that caused it to belicve that Mr.
Scrushy had committed criminal offenses, specifically bribery during 1999 and
2000 of then-Governor Siegclman in connection with Siegelman’s appointment of
Mr. Scrushy to the Alabama Certificale of Need Review Board. Arthur W. Leach,
Icad counscl for Mr. Scrushy, then pursued a lengthy effort to discover from the
government further information about the evidence and the government's legal
thcories.

10. No intormation of any kind that might be plausibly useful to the
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government or injurious to the defense in any manner of which I am aware was
ever provided to us by defense counsel at the Oclober 4 meeting, nor was any
agreement of any kind with defense counsel made at that mecting.

11. At the time of the October 4 meeting, the grand jury was still in session.
Although part of the case had been indicted so as not to violate the statute of
limitations, the Umted States was open to considering a resolution of the case
against Scrushy in a number of ways, including a non-prosecution agreement that
called for truthful cooperation. I had a2 duty during the meeting to avoid
disclosure of the existence of the sealed indictment. I spccifically recall that
defensc counsel asked a question about our charging decisions, which related to
whether it was even worthwhile for them to engage in discussions with us or their
own client about Mr. Scrushy’s possible cooperation. Knowing that the grand jury
investigation was continuing and we still were willing to consider potential offers
from Mr. Scrushy that could have resulted in his ruthful cooperation, I replied in a
way that intended to make it clear that no final decisions had been made. The
quotation provided in paragraph 7 of I.cslie V. Moore’s affidavit in support of
defendant’s motion to dismiss, stating that Mr. Leach asked, “Has a charging
decision been made?,” and that 1 answered simply “No,” is not accurate, nor does

it accord with the purpose, nature, and context of the discussion.

i



110

Case 2:05-c-00119-MEF-CSC  Docuniii) 18027 F6ied 0d/8T045/ Ne-86141 WPAF

12. Atall times during the October 4 meeting, ! acted in good faith upon
my instructions 10 pursuc a preliminary, lawyer-to-lawyer discussion conceming a
possible cooperation agrecment with Mr. Scrushy without violating the Court's
scaling order. Atno time did I attempt to convey any false statcment during the
October 4 meeting or at any other time, to defense counsel or any other person
involved in the investigation, nor have 1 ever attempted to deprive Mr. Scrushy of
any right or advantage by such means.

13. In specific response 1o the assertion of defense counsel Leslie V. Moore
in hig affidavit accompanying defendant Scrushy’s motion Lo dismiss the
indictment, Doc. No. 132, 1ixh. A 96,1 did not state, nor did any other
government counsel state, during the QOctober 4 meeting or at any time that I am
aware, that Mr. Scerushy would be indicted if he did not testify as the government
wanted him 1o testify. When defensc counsel accused the government of taking
this position, 1 specifically and pointedly rejected thal mischaracterization of our
position, and I expressly stated that, as in every potential cooperator's case, Mr.
Scrushy would be reguired by any cooperation agreement to testify fully and
truthfully.

(4. 1 do not recall counsel for Mr. Scrushy making a specific request at the

October 4 meeting or at any later time that Mr. Scrushy be permitled to testify

]
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before the grand jury. [ do recall that the government suggested at the October 4
meeting the possibility of grand jury testimony if there was a cooperation
agreement, which was never forthcoming.

15. One or two days after the October 4 meeting, | received a telephone call
from defense counse} Lcach, who advised me he would be meeting with Mr.
Scrushy. Mr. Leach asked me to provide him with legal points and authorities
supparting the government's theory of Mr. Scrushy's liability. Apart from
referring Mr. I.¢ach 10 a leading casc relevant to the matter, 1 declined to further
address the matter.

16. In all my dealings with defense counsel relating to this matter, |
mtended only to accurately mform defense counsel of our willingness to negotiate
in good faith, and [ had absolutcly no purpose or ¢xpectation of inflicting any
prejudice upon the defendant, nor am | aware of any way in which the defendant

was in fact or in theory prejudiced in any manner whatsogver.
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[ declare under penalty of perjury that the foregoing is true and correct.

Executed on February @ 75 2006, at Washington, D.C.

Trial Attomey
Public Integrity Scction
Criminal Division

United States Department of Justice
202-514-1178
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IN THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISICN

UNITED STATES OF AMERICA

Vs. CR. NO. 05-119-F

DCON EUGENE SIEGELMAN, RICHARD
M. SCRUSHY, PAUL MICHAEL HAMRICK
and GARY MACK ROBERTS

Defendants

CRAL ARGUMENT
* * * * * * * *
Before Hon. Charles S. Coody, Magistrate
Judge, at Montgomery, Alabama, Commencing

on March 14, 2006

* * * * * * * *
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For the Government: Louis V. Franklin, James B.

Perrine, Stephen P. Feaga,
Richard C. Pilger, Jennifer
Garrett, Richard Friedman,
Joseph L. Fitzpatrick, Jr.,

Assistant U.S. Attorneys

For the Defendant, Seigelman: Charles R. Pitt,

David A. McDonald, Vincent
F. Kilborn, III, Hiram
Eastland, Joe C. Jordan

Attorneys at Law

For the Defendant, Scrushy: Arthur W. Leach,

Leslie V. Moore, Terry L.
Butts, Frederick G.
Helmsing, Sr.,

Attorneys at Law

For the Defendant, Hamrick: Michel Nicrosi,

Attorney at Law

For the Defendant, Roberts: Stewart D.

March 14,

McKnight, III, Samuel J.
Briskman,

Attorneys at Law
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Defendant's Witnesses:
Leslie V. Moore

Arthur W. Leach

Government's Witnesses:

Richard C. Pilger

Louis V. Franklin

Reporter's Certificate:
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INDEX OF WITNESSES

Dir. Crs. Red.

5 10 32
34 45
76 93
115 138

168
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(The above case coming on for hearing at Montgomery,
Alabama, March 14, 2006, before Honorable Charles 3. Coody,
Judge, the following proceedings were had commencing at 10:45
a.m.:)

THE COURT: Good morning. We are here in United
States versus Scrushy for the purpose of a hearing on the
Defendant's motion concerning prosecutorial misconduct.
Gentlemen, I have read the briefs, I am familiar with them,
and I think before I hear the argument I would like to hear
the evidence. Does either side wish the rule? Very good.

MR. FEAGA: The United States does not, Your Honor.
And I would like to ask the Court if I could introduce an
attorney who is here with us, Richard Friedman, he is with
the United States Department of Justice, appellate section,
and with the Court's permission he will be doing the argument
on the law for the United States to the extent that the Court
wants to hear any. It would be my intention to examine the
witnesses.

MR. HELMSING: Your Honor, Fred Helmsing for Mr.
Scrushy. We don't ask for the rule either, and the way we
will proceed I will examine the two witnesses and then I
think Mr. Leach would address the legal arguments after I do
that.

THE COURT: Very good. Call your first witness, Mr.

Helmsing.
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MR. HELMSING: Les.

THE CLERK: Do you solemnly swear or affirm that the
testimony you give in this cause will be the truth, the whole
truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

LESLIE V. MOORE, witness for the Defendant,
having been duly sworn or affirmed, testified as follows:
DIRECT EXAMINATION

BY MR. HELMSING:

Q. Would you state your full name for the record, please.
A, Leslie V. Moore.

Q. And are you a lawyer?

A. Yes, sir.

Q. Who -- in connection with the matters we are here today,

who were you representing?

A, I represent Richard Scrushy.

Q. All right. Now, in that capacity did you have an
occasion to attend some meetings with representatives of the

United States Attorney's office here in Montgomery?

A. Yes, sir. I attended one meeting.
Q. One meeting.
A. Yes, sir.

Q. And what was the date of that meeting?
A, QOctober 4th of 2005.

Q. And can you tell the Judge what the purpose of the

March 14, 2006 Hearing on MTD Pros MisCond
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meeting was as far as you know?

A, The purpose was for our team, Mr. Scrushy's legal team
to discuss with the U.S. Attorney's office the case that they
were investigating in an attempt to avoid an indictment of
Mr. Scrushy.

Q. Now, did you know of any indictment at the time you went
into the meeting?

A. No, sir.

Q. All right. Now, can you -- who was present on the

Scrushy side of the team?

A. Art Leach, Lewis Gillis and Chris Whitehead.

Q. And who was present for the government as best you
recall?

A, Mr. Louis Franklin, Richard Pilger, Mr. Fitzpatrick from

the AG's office and Mr. Perrine. I think that's how you

pronounce it.

Q. Now, where was that meeting held?

A. In the U.S. Attorney's office here in Montgomery.

Q. That is in this building?

A. No, sir, it's in a building around the corner.

Q. Ckay. Now, can you tell the Court what occurred at the
meeting?

AL When we initially got to the meeting it was discussed

that the government was interested in the cooperation of Mr.

Scrushy and we were willing to proffer -- make a proffer on
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that. And they were willing to offer a pass or a
nonprosecution agreement. And after that short discussion
they began -- Mr. Pilger began explaining the case or what
they believed to be their case against Mr. Scrushy.

Q. All right., Now, was there -- in the course of this
discussion was there any question about the status of the
proceeding against Mr. Scrushy?

A. Yes, sir. After the government talked about -- Mr.
Pilger discussed what they believed their case was against
Mr. Scrushy Mr. Leach made the comment that Mr. Scrushy's
memory of what went on during that time was vague and that if
his memory -- if he didn't remember the same version that
they had told us where did we stand at that point. And Mr.
Pilger said he could be expected to be indicted.

Q. All right. ©Now, was there any discussion that you heard
with regard to whether or not a charging decision had heen
made?

A. Yes, sir. After Mr. Pilger made that comment Mr. Leach
says well, has a charging decision been made? BEnd Mr. Pilger
responded no.

Q. Was there any discussion of whether an indictment had
already been rendered or returned by the grand jury?

AL No.

Q. What occurred after the statement of Mr. -- it was Mr.

Pilger you said?
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A, Pilger.

Q. I couldn't hear you.
A. Pilger.
Q. Pilger. After he said that no charging decision had been

made, what then transpired after that?

A. Mr. Leach went through and explained what Mr. Scrushy's
version or what his memory was of the events that they had
previously discussed with us.

Q. And approximately how long did the meeting last?

B 30 minutes, give or take. Probably a little more than 30
minutes.

Q. And you were not present at any other meetings?

A. No, sir.

Q. Did you have any telephone call or conversations with

anybody at the U.S. Attorney's with regard to this matter?

A, Yes, sir. Sometime after that meeting, and I do not
recall the exact date, myself and Mr. Leach on a conference
call called Louis Franklin and he was on the road if I am not
mistaken traveling and we let him know we were still
interested in cooperating and I believe he asked if we had
any new information to provide and we said not at that time.
And I think it was ended that one of us would be back in
contact with the other.

Q. During that conversation was there any question about

the status of the proceeding, that is, whether an indictment
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had been returned or not --

A, No, sir.
Q. -- against Mr. Scrushy?
Al No, sir.

MR. HELMSING: Could I have just one minute, Judge?
THE COURT: Yes.
(pause)
Q. Do you recall a telephone call the day before the
indictment was returned?
A. Yes, sir.
Q. And can you tell --
THE COURT: Which indictment? Are you talking about
the one -- the first one?
Q. Excuse me, the indictment against Mr. Scrushy.
A. October 26th I believe is the date. The phone call was
on October 25th.
Q. Qkay.
A, Mr. Leach and I were at the office in his work area and
he made a call where I could hear the call to Mr. Franklin.
And some of the other members of the U.S. Attorney's office
were in the room and Mr. Leach specifically asked Mr.
Franklin had a charging decision been made and Mr. Franklin
said no.
Q. And that was on October the 25th of 20052

A, Yes, sir.
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Q. What was the date of the indictment that was returned

against Mr. Scrushy?

A, I believe it was the next day, October 26th.
Q. October 25th?

A, 26th.

Q. 26th. All right.

MR. HELMSING: That's all we have of this witness,
Judge.
THE COURT: Cross-examination.
CROSS-EXAMINATION
BY MR. FEAGA:
Q. Mr. Moore, how long have you been practicing law?
A. Three years, approximately.

Q. And where are you admitted to the bar?

A, In Alabama.

Q. What were you deoing for a living bhefore you became an
attorney?

A. I worked at HealthSouth for a period of time and I was

in law enforcement prior to that for over 19 years.

Q. When did you work at HealthSouth, what period of time?
A, 2001 until 2003.

Q. Okay. And what were your duties and responsibilities
when you worked at HealthSouth during that time frame?

A. I was assistant director of corporate security.

Q. And who did you report to?
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A, Jim Goodrow.

Q. Ckay. Did you have occasion to have frequent contact
during that time frame with Richard Scrushy as part of
corporate security?

A, I really wouldn't say it was frequent contact. I kind of
ran the operations at the office and I would talk to him and
see him coming in and out and I would say occasionally, not
frequently.

Q. Now, prior to 2001 when you went to work for Mr. Scrushy

at HealthSouth what did you do for a living?

A, I was in law enforcement.

Q. 2And how long were you in law enforcement?

A. Over 19 years.

Q. Okay. And what did you do in law enforcement?

A. I was a —- well, for the first six years I worked for

Montgomery PD, the first two in patrol, the second two as a
narcotics detective, and the last two as a robbery/homicide
detective. And then for the -- after that through the 19
years I was a narcotics investigator for the state, primarily
assigned to federal task forces.

Q. Did you ever have occasion pursuant to your duties and
responsibilities as a narcotics investigator or agent to have
contact with an individual named Louis Franklin?

A. Yes, sir, numerous times.

Q. Ckay. And what was the reason that you would have
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contact with Mr. Franklin?

A. I made drug cases and brought them to the U.S.
Attorney's office for prosecution and he prosecuted them.

Q. During the time that you -- would you say that you had
frequent occasions then to work with Mr. Franklin?

A, Yes, sir.

Q. Do you know of any other prosecutor during your 19 years
that you worked with more than you worked with Mr. Franklin?
A. No.

Q. During the time that you worked with Mr. Franklin was
there ever an occasion when he asked you to do anything that
you considered to be improper or deceitful in any way?

A. No, sir.

Q. Now, you testified on direct that on October the 4th,
2005 I believe, that was the first meeting that you and Mr.
Leach and Mr. Gillis and Mr. Whitehead had with any
representative of the United States; is that correct?

A. First meeting I ever had.

Q. Correct. There was though and you are aware of it as
counsel for Mr. Scrushy another meeting that took place long
before that one, was there not?

A. That's correct.

Q. And as his counsel you are aware that Mr. Franklin and I
came up in July of 2004, almost a year before he was indicted

in the sealed indictment, and discussed this matter with
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representatives of Mr. Scrushy; is that right?

A, I know that the meeting occurred, I don't know when it
was. And I know that you discussed matters with them.

Q. Isn't it true that you know based on your conversations
with co-counsel that in the July, 2004 meeting Mr. Franklin
and I made known to your co-counsel the nature of the charges
and information that we had discovered during the course of
our investigation regarding Mr. Scrushy; is that right?

B I know there was some information provided but I wasn't
there so I don't know how much.

Q. Ckay. Well, based on your conversations with co-counsel
wouldn't you say it's true that we told counsel during that
conversation that we believed that two two hundred 50
thousand dollar payments had been made as part of a five
hundred thousand dollar bribery agreement between Mr. Scrushy
and Mr. Siegelman, wouldn't it be fair to say that we told

you about that back in July of 20047

A, From what I understand that was communicated at the
meeting.
Q. Yes, sir. And isn't it also fair that your understanding

of the events is that we also discussed the fact that the
government had a concern about these matters in regards to
whether or not the statute of limitations might run at or
near the time of the second payment, that being May the 23rd

of 200572
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A, I am familiar with that.

Q. Ckay. Now, during the course of our conversations with
Mr. Scrushy in the first meeting that we had with his
counsel, i1s it not true that we at that time having explained
to them what our investigation had discovered at that time
inquired as to whether or not Mr. Scrushy would be interested
in entering into any type of cooperation agreement and

testifying for the government?

A. I don't know the answer to that. That was not relaved to
me.
Q. Ckay. Well, did any of your co-counsel tell you that

information was communicated during that first meeting?

AL I was not involved in that first meeting and I didn't
have a whole lot of communication with them about that first
meeting because I was more focused on what was going on in
Birmingham at the time.

Q. For instance, Mr. Leach, did he tell you that that

information was communicated during the July, 2004 meeting?

A. I don't remember him telling me that.
Q. Ckay. Did Mr. Leach tell you or did you find out from
any of your other counsel that they -- at that time your

co-counsel declined to engage in further discussions
negotiations with the government and elected not to take the
government up on its offer to have Mr. Scrushy come in and

testify truthfully about what he knew about these matters?
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A. No, that was not relayed to me.

Q. Do you think it would have been important for you to
know that that offer had already been extended when you and
co-counsel approached the government again in October of
2005, approximately 15 months later to find out from the

government what was going on with the case?

A. Would you repeat that again?
Q. My question is this, since it had already been explained
to your co-counsel -- if, in fact, it had already been

explained to your co-counsel what the government believed the
facts to be, why did you make an approach on October the 4th
in 2005 unless it was to make some proffer consistent with or
related to the information that had already been exchanged
with you?

A, I don't know how it was related to the first meeting or
the first exchange, I just know that we went to this meeting.
This meeting in Montgomery was set up if I'm not mistaken by
Lewis Gillis who was involved in the first meeting.

Q. So i1t's your understanding that it was counsel for the
Defendant that initiated the contact.

A, I think it was.

Q. And Mr. Gillis was part of the meeting that I asked you
about that took place in July of 2004; is that rightz

A. You say he was -- what was your question again?

Q. Was he not a part of -- you said you did not attend the
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meeting that we had with your co-counsel in July of 2004.

A. Right.
Q. But Mr. Gillis, Lewis Gillis did.
A. I believe he was there. I wasn't there so I can't say

who was there, but I believe he was there.

Q. My question is that in a motion filed with this Court
you are aware that your co-counsel has accused the government
of having some nefarious motive for meeting with you in
October of 2005; is that right?

B Right.

Q. Ckay. And I believe you allege in the motion that we met
with you with the express idea in mind of deceiving you about

whether or not you had been indicted.

A. I think we were deceived about whether or not we were
indicted.
Q. Okay. Well, let me inguire into that. You said the

question was asked has a charging decision been made; is that

right?
A. That's correct.
Q. You have seen the sealed indictment that's in question

in this proceeding; is that right?

A. That's correct.

Q. And you have seen the indictment that was returned on
Qctober the 26th -- excuse me, 27th, of 2005; correct?

A, That's correct.
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Q. And isn't it true that it contains charges against your

client that were not contained in the original indictment?

A, There's no new information but there are new charges.
Q. Okay. But it -- okay. But it contains new charges;
correct?

A, I believe it does, I would have to look at it.

Q. It also contains new charges against other Defendants,

does it not?
A. Yes.
Q. In other words the sealed indictment had the same

charges against Mr. Siegelman as it did against your client;

correct?
A. Correct.
Q. The new indictment has a multitude of additional charges

against Mr. Siegelman, does it not?

A, That's correct.

Q. It also adds two new Defendants, does it not?

A, That's correct.

Q. And 1t adds a charge against your client; correct?
A, I believe it does.

Q. So, the reason I asked you the question earlier, Mr.

Moore, about your prior dealings with Mr. Franklin, you said
you had never dealt with any other prosecutor more than you
did with Mr. Franklin, you said during that entire time he

never asked you do anything underhanded or deceitful; is that

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

130

18
correct?
A, That's correct.
Q. Would you not say to this Court that Mr. Franklin was

one of the most honorable attorneys you ever dealt with?

A, I would say that he is.

Q. Then is it not true that when Mr. Franklin responded to
your question about whether or not a charging decision had
been made that there had not been one made, that in the
context of the discussions that were taking place what he was
referring to was that a final decision had not been reached
and the government was negotiating with you on the basis at
that time that you had come back to see them having already
met with them 15 months earlier and now might be willing to
proffer some additional information?

A. Would you repeat that question?

Q. Yes, be happy to. I asked you earlier had you had

dealings with Mr. Franklin and you said you had.

A, That's correct.
Q. Significant and extensive dealings with him.
A, That's correct.

Q. And I am asking you if it is not just as likely that
when he answered your question that you say Mr. Leach posed
which was has a charging decision been made and he said no,
that taking into context the entire conversation that you had

with them that what Mr. Franklin was communicating to the
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defense was that we have not made a final decision about
whether your client will or will not be in a final charging
instrument and we are here in good faith negotiating with you
over whether or not he wants to become a witness in this
case, 1s 1t not possible that that's what he meant and that
he wasn't trying to deceive you at all?

A. What we received was has a charging decision been made,
no. There was no has there been a final charging decision
made, that wasn't the question.

Q. That's not what I am asking you. You have told everybody

in this courtrcom and the Court that you know this man.

A, I do.

Q. He is one of the most honorable men you have ever dealt
with.

A, I agree.

Q. And you sat in on that meeting, and I am asking you to

tell the Court whether or not you believe Mr. Franklin was
intentionally trying to deceive you or whether he was trying
to give you an honest answer to your question considering the
context in which that entire conversation took place?

A. The communication with Mr. Franklin was over the phone
on the 25th of October, the communication at the meeting was
with Mr. Pilger. Mr. Pilger 1is the one that Mr. Leach asked
the questicon has a charging decision been made. He's the one

that answered no to Mr. Leach. So there's two different
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situations.
Q. Mr. Franklin was present then at the October 4th

meeting; 1s that correct?

A. That's correct.

Q. So he was sitting there listening to this conversation.
A, That's correct.

Q. Did you hear him correct Mr. Pilger?

A, No.

Q. Did any of the other government lawyers present correct

Mr. Pilger?

A, No.

Q. Is it not possible knowing what you know about Mr.
Franklin and having had the dealings that you have had with
him, and you were there, you heard this entire conversation,
are you telling the Court you believe the United States
entered into that meeting with the expressed purpose of
deceiving you in some way to prejudice your client or do you
think Mr. Franklin was there in good faith trying to
negotiate a resolution with your client?

A. I think he was trying to negotiate a resclution, but we
left that meeting believing -- we came into that meeting and
left that meeting believing there was no indictment.

Q. At the time you came into that meeting you now know you
had, in fact, been indicted; right?

A, That's correct.
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Q. How did meeting with the government that day and leaving
with the understanding that you had not been indicted
prejudice your client's case?

A. Well, by the information we provided them during the
meeting about what our defense would be, and what our
strategy would be in the trial --

Q. Well, you knew --

A. -- in defending against the charges.

Q. That's why I asked the earlier questions about what your
co-counsel had been told 15 months earlier. And then I
believe you prefaced your earlier testimony with a statement

that the government outlined its case again; correct?

AL Right.

Q. When you came to the meeting.

A, That's correct.

Q. Now, being aware -- you said you had been practicing for

at this time what, two years?

A, Yeah, about, three.

Q. And Mr. Leach, how long had he been practicing?

A, A bunch, 25 years.

Q. What about Mr. Lewis Gillis?

A A long time.

Q. When you came to that meeting you knew the government's

theory of the case at least through Mr. Gillis; correct?

A. Right.
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Q. Ckay. And you knew it again based on what the government
told you; correct?

A. They were wanting us to confirm meetings and things that
occurred and they didn't have everything they needed.

Q. Okay. But you -- now, let's go back to your experience
as an agent. Did you ever have opportunities when you were an
agent to meeting meet with Defendants that -- as part of plea
discussions and plea negotiations?

B Many times.

Q. Did you come to those meetings was a fairly set
preconceived notion of what the evidence was and what the
facts were based on your investigation?

AL Yes.

Q. And when you came to those meetings were you expecting
the Defendant if he was really interested in negotiating an
agreement with you to provide you some information that would
be consistent with that evidence and those theories that you
had?

A. Yes.

Q. And if he, in fact, did not do so did you very often
conclude agreements with him? In other words, if the
Defendant didn't tell you anything that was consistent with
the evidence that you had discovered and consistent with your
theories of the case that you had laid out to him, did you

then go out and negotiate a deal with him anyway?
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A. Usually not.

Q. Well, isn't it true that you and Mr. Leach came to that
meeting and having now for a second time had the government's
theories explained to you, offered nothing that would be
consistent with those theories that would make your client
useful to the government as a witness who we could conclude
was telling -- willing to tell the truth if put under cath?
A. I think we did offer some things that were consistent
with the theories.

Q. Wasn't it made clear to you that the government believed
that it had evidence that established that your client, Mr.
Scrushy, had paid five hundred thousand dollars to Don
Siegelman in exchange for an appointment on the CON Board,

didn't you know that to be the thrust of the government's

case?
A, Yes.
Q. And when you came to that meeting did you, having heard

it again from the government, say to anyone Mr. Scrushy would
be willing to admit that he bribed Don Siegelman?

A. No, we didn't say that he would be willing to admit.

Q. So, in fact, you denied that he had done it, right?

A We denied to go along with the government's version of
what they wanted us to say.

Q. And again, you had Mr. Gillis in there, Mr. Leach in

there, that's something else that you have left in these

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

136

24

proceedings, that somehow or another Mr. Scrushy was
threatened through these high-powered counsel, right?

A. Right.

Q. Did you feel threatened sitting there in that room
talking to Mr. Franklin and Mr. Pilger and Mr. Perrine and
Mr. Fitzpatrick?

A, Me personally?

Q. Yeah. And if so how? How is it different from hundreds
of conversations you have had with Defendants over the years
when you were trying to negotiate with them in plea
discussions?

A, By the comment that if we didn't go along -- if Mr.
Scrushy's memory didn't go along with the version that they
talked about, that where would we be at that point, you could

be expected to be indicted.

Q. Ckay. And you went to law school; correct?
A. Right.
Q. And I don't mean to in any way an insult your

intelligence, I assume you are an intelligent guy, you know
as a criminal lawyer that the proper place to resolve
disputes of fact is in a courtroom with a judge or with a
jury, rightz

A. I would assume soO.

Q. And you and Mr. Leach and Mr. Gillis all knew that

sitting there in that room, right?

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

137

A, That's correct.

Q. Well, having heard what the government believed and
having now told us that you didn't agree with the
government's theory of the case, what I am asking you is how
were you prejudiced as a result of that meeting? You were
already indicted, you know that now. How were you prejudiced?
A. Based on the information provided, and there were
additional witnesses that testified in front of the grand
jury after that meeting but prior to the last indictment.

Q. Okay. And do you -- are you familiar with what witnesses
testified after that meeting?

A, I am familiar that Loree Skelton testified, yes, sir.
And I am familiar with some of the other ones but her
specifically.

Q. And, in fact, months ago the government provided you and
Mr. Leach and Mr. Gillis at the time he was still in the case
with all this grand jury testimony, didn't they?

A, That's correct.

Q. So you know exactly who testified and when they
testified, do you not?

A, That's correct.

Q. Then let me just ask you, isn't it true that after the
meeting with you and Mr. Leach and Mr. Gillis on October the
4th, the government called a grand total of four witnesses to

the grand jury?
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A. I have not looked to verify. Loree Skelton is the one I
know for sure that testified on December 7th.

Q. Let me suggest to you that the record would reflect that
because I want to ask you some questions and I will ask you
just to assume that it's correct that we did. Have you
familiarized yourself with the testimony of someone named
Derrell Fancher?

A, No.

Q. Okay. Well, if I represented to you that Mr. Fancher was
an individual who as part of his occupation, I believe was a
lawyer, but as someone that HealthSouth had used on occasion
to write applications to the Certificate of Need Review Board
would you dispute that?

A, No, I can't.

Q. Well, if he was called to the grand jury and that's what
he was asked to testify about, what would that have to do
with what you or any of your co-counsel told the government
in any meeting you had with Mr. Franklin, Mr. Pilger, Mr.
Fitzpatrick and Mr. Perrine?

A. I think it would have had something to do with the CON
Board and applications that went to the CON Board, and the
accusations are that Mr. Scrushy paid to have a seat on the
CON BRoard, 1t would be connected. I haven't read the
testimony so I don't know.

Q. Well, have you read the testimony of witnesses that were

March 14, 2006 Hearing on MTD Pros MisCond

26




©

10

11

12

13

14

16

17

19

20

21

22

23

24

139

called prior to that date who also served on the CON Board on
September the 28th, six days before the meeting, Carol
Giardina, Melissa Galvin Mauser, Roosevelt McCorvey, Borden
Ray, have you examined that grand jury testimony?

A, I have not looked at every piece of grand jury testimony
we have got, no, sir.

Q. But you are coming in here telling this Court that Mr.
Franklin and Mr. Pilger deliberately deceived you and your
co-counsel about this in order to gain this information and
you have Jjust testified that testimony was put on after that
fact that related to, and I asked you specifically about
Derrell Fancher and you said it related to the CON Board
activities. If the United States called witnesses -- a series
of witnesses before they ever met with you to discuss these
same issues then that would kind of not be a very good
argument, wouldn't 1t? When we called Carcl Giardina and
Melissa Galvin Mauser, Roosevelt McCorvey and Borden Ray to
the stand on September 28th, 2005 that was before we met with
you, right?

A. Right.

Q. So we certainly didn't have the benefit of any
information from you or your co-counsel at that point in time
that came post any sealed indictment, right?

A, I agree.

Q. All right. Now, you mentioned Loree Skelton.
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A. Yes, sir.

Q. Have you examined the grand jury testimony of Loree
Skelton?

Al Yes, sir, I have.

Q. What is it about Loree Skelton's grand jury testimony

that you believe evidences any prejudice to your client?
A. I believe that she -- well, she changed her testimony
from her original testimony in 2004 and her testimony in 2005
after our meeting when she was testifying about her
relationship and her hiring of Tim Adams to put together a
CON application on a PET Scanner.
Q. Qkay.
AL In her original testimony she testified that Mr. Scrushy
didn't know anything about that until after the fact. But in
her 2005 grand jury testimony she testified that he was aware
of it and she was doing it at his direction.
Q. Okay. And what information did you provide to the
government on October the 4th that led to the producticn of
that information?
A. I don't know what information was provided that led to
that.

MR. FEAGA: If I can have just a moment, Your Honor.
Q. One other thing. In the pleading that you and co-counsel
filed with the Court alleging impropriety on the part of the

government you have alleged that we had a duty to file an
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additiocnal pleading with the Court after we filed the moticn
to seal the original indictment, are you familiar with that?
A, I am familiar with that being in the motion, yes, sir.
Q. And it is a part of your motion that, and your argument
that the United States deliberately misled the Magistrate
Judge by not coming back in and filing an additional
pleading.
A. Qur argument was that they had a duty once the -- once
the reason that they had sealed the indictment had gone away
that they should have gone to the Judge and got it -- at
least a limited unsealing to where they could discuss it with
us.
Q. Okay. Without getting into the issue of whether we had
such an obligation, is there any doubt in your mind that
Judge Coody was like every other citizen in the State of
Alabama who was alive and breathing probably became aware of
the fact that Mr. Scrushy was acquitted up in Birmingham on
the charges that were part of that motion to seal?
A. What 1s your question?
Q. My question is, why would the government want to come in
and say to the Court in an additional pleading, guess what,
Judge, he just got acquitted?

THE CCOURT: I will answer that for you, counsel
because what I know as a human being and what I know as a

Judge operate in two different spheres, and I may know
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something of personal knowledge but that's not judicial
knowledge and I don't act on personal knowledge when I
function as a Judge, so move on to something else.

MR. FEAGA: Yes, sir, Your Honor. My questions to
him are related te the allegation --

THE COURT: I understand what the allegation is, I
have told you I have read the briefs, I am just telling you
that your line of questioning on that point is -- gets you
nowhere.

MR. FEARGA: All right, sir.

Q. By the way, you are aware of the fact that the
government met with you and your co-counsel on at least three
occasions and talked with you on the phone on two more; is

that right?

A, I know of two meetings and then the two phone calls.
Q. Okay. What two meetings are you familiar with?
A. I am referring to the meeting you told me about in

Birmingham that I had a little bit of knowledge about.

Q. You were there at the time you Jjust were not in the
meeting, right?

A, I was in Birmingham but I wasn't in the meeting.

Q. I mean we saw you up there, didn't we?

AL Right. And then the meeting on October 4th. And then the
phone call to Mr. Franklin when he was on the road, and then

the phone call right before the indictment, so that's two
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phone calls and two meetings.

Q. Ckay. And there was another meeting between Mr. Franklin
and Mr. Lewis Gillis, was there not?

Al I believe there was, but I am not positive about that.
Q. But my question is this, is it not true that after the
meeting that the government instigated prior to the return of
any indictment in this case all four of the additional

meetings were instigated by you or your co-counsel; is that

right?
A. I believe that's correct.
Q. The govermment didn't seek to reach out to you to ask

anything, you guys initiated contact on every occasion.

A. After the initial occasion, I believe you are correct.
Q. QOkay. Now, you submitted an affidavit along with the
pleading that was filed by you and your co-counsel on behalf
of Mr, Scrushy; is that right?

A, Yes, sir.

Q. QOkay. Contained in the affidavit you state at paragraph
ten, and I will just read it to you and ask you if you stand
by it. At this same meeting Mr. Leach also asked the
government to call Mr. Scrushy as a witness before the grand

jury and, quote, compel his testimony, end quote. Is that

right?
A, That did occur.
Q. Qkay. Now, in the body of the pleading that was filed by

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

144

32

you and co-counsel, in a -- okay. Isn't it true that in the
body of the pleading filed by your co-counsel he
characterizes that discussion about the government can compel
its grand jury as Mr. Scrushy -- we offered or asked for Mr.
Scrushy to have an opportunity to appear before the grand
Jjury and tell his side of the story. That's not, in fact,
what happened, right? The discussion revolved around the
government can compel him to come; correct?
A. I think the discussion was both, that he could be
compelled. I remember it as you can put him in front of the
grand jury, you can compel him to testify, let him tell his
side of the story, and if he lies you can charge him with
perjury, that's what I remember the communication.
Q. But you don't remember any statement Mr. Scrushy would
like to voluntarily appear before the grand jury and tell his
side of the story to the grand jury.
A, I don't remember that.
Q. Qkay.

MR. FEAGA: That's all we have for this witness
Your Heonor.

MR. HELMSING: Just two follow-up questions, I
think, Judge.

REDIRECT EXAMINATICN

BY MR. HELMSING:

Q. You were not present at the meeting, the first meeting
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that Mr. Feaga asked you about in Birmingham between him and
Abbe Lowell and whoever else was there.

A. That's correct.

Q. You didn't hear any of the words or phrases of what
anybody said or anything of that nature, did you?

A, That's correct.

Q. Now, Mr. Moore, when you went to this meeting on October
the 4th, 2005, and when you left that meeting, did you or any
of the counsel for Mr. Scrushy know about the indictment that
had already been returned?

A, No.

Q. Did they tell you about that at that time when you went
in there?

A, No, sir.

MR. HELMSING: That's all I have.

THE COURT: Anything else for the government?

MR. FEAGA: No, Your Honor.

THE COURT: Thank you, Mr. Moore.

THE WITNESS: Thank you.

THE COURT: Gentlemen, let me interject. At scome
point I need to know more precisely what Mr. Leach disclosed
at that meeting, and given the nature of it as I understand
it it would probably be necessary for the Court to hear that
in private outside the presence of any people other than the

lawyers involwved.
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MR. HELMSING: It would be with the next witness but
I think in getting into that matter it should be in private.

THE COURT: Call your next witness, go through
whatever you want to go through, when we get to that point I
will excuse everyone from the courtroom.

MR. HELMSING: Mr. Arthur Leach.

THE CLERK: Do you solemnly swear or affirm that the
testimony you give in this cause will be the truth, the whole
truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

ARTHUR W. LEACH, witness for the Defendant,
having been duly sworn or affirmed, testified as follows:
DIRECT EXAMINATION

BY MR. HELMSING:

Q. State your full name for the record, please.
A, Arthur W. Leach.
Q. Can you give the Court in narrative form your background

since graduating from law schocol. You are a lawyer, are you

not?

A, I am.

Q. Since graduating from law school.

A, Graduated from law school in 1981, and I became an

Assistant District Attorney in Georgia where I remained for
two and a half years. At the end of my term as an Assistant

District Attorney I became an Assistant United States
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Attorney in Savannah, Georgia which is the Southern District
of Georgia. I remained as an Assistant United States Attorney
for ten years in Savannah. One of those years was on detail
to Washington, D.C. where I was assistant director for policy
and operations for the executive office for asset forfeiture
which at that time was the national office for asset
forfeiture for the Department of Justice. I came out of that
detail and I went to Atlanta as an Assistant United States
Attorney, and I remained there for nine years. At the end of
my term I was chief of the Organized Crime Strike Force there
in Atlanta. This is in late 2002, I went into private
practice. In the last day of Octocber or first day of
November, 2003 Mr. Scrushy hired me and I have worked on his
defense in other cases as a sole practitioner.

Q. Since you have been in private practice you have worked
with his case and other cases as well?

A, Yes, and I was with the firm for about 18 months, Boone
and Stone, which ig in Buckhead, which is in Atlanta,
Georgia.

Q. Now, in an effort to shortcut things, you have heard the
testimony about a meeting that occurred in Birmingham between
representatives of the government and I believe some lawyers
representing Mr. Scrushy. Were you present at that meeting?
A, The meeting toock place in Lewis Gillis' office. We, and

by that I mean Les Moore and myself were physically present
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in the office that evening, thought that we were going to
attend the meeting, but we were told shortly before the
meeting began that we were not going to attend the meeting.
So we were on the outside of the meeting and my recollection
is that we stayed for a pericd of time. I remember seeing
some of the prosecutors in the case and shaking their hands
but I am not sure if it was at the beginning of the meeting
or the tail end of the meeting but I do remember seeing them
there. But I did not participate in the meeting.

Q. And so you were there in the office but you did not
participate in the meeting?

A, Right. We were not in the room at the time that that
meeting took place.

Q. And did you hear what was said and who said it during
that meeting?

A, Not really. My recollection is that I got a scant
debrief of what was occurring but not in any great detail.
The way that it was working within our defense team at that
time is there were certain people that were responsible for
that, primarily Abby Lowell. I had other responsibilities,
and it was more, you know, just over a lunch table or
something like that that I would hear something. But I don't
feel 1like I ever got, you know, the full flavor of what
occurred in that meeting.

Q. So what you know about what occurred in that meeting you
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heard from some member of the Scrushy legal team after the
meeting; is that correct?

A, Right. And I have also talked to the government and,
you know, in my conversations with the government they have
also told me what occurred in that meeting. So my
recollection is mixed between sources from the government and
sources on the defense side.

Q. But you didn't actually hear what went on.

A. That's correct.

Q. All right. Now, do you recall a meeting that was held
here in Montgomery on October the 4th, 200572

A. Yes, sir. I remember that meeting.

Q. And I think we have already identified the people

that -- Les Moore did that were present, do you agree with
that?

A, Yes, that's accurate.

Q. Can you tell the Judge what you recall occurring in that

meeting. Well, strike that. What was the purpose of the
meeting first of allz

A. Well, the purpose from our perspective was to avoid
indictment. It was our belief at that time that an indictment
had not occurred. There were issues with regard to the
statute of limitations and I was confused about that. In
other words I didn't quite understand why it was that we

were, you know, again considering an indictment at this time,
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and that is in part why I asked about whether a charging
decision had been made. I also asked very --

THE COURT: Let me ask you a question about that
because I am very curious about that. At some point before
that meeting you had entered into on behalf of Mr., Scrushy --

THE WITNESS: Mr. Lowell.

THE COURT: -- Mr. Lowell, a tolling agreement that
ran for 30 days; is that correct?

THE WITNESS: That 1s correct.

THE COURT: What was your understanding about why
that agreement was necessary?

THE WITNESS: The way that I understood things were
occurring at that time is that there were discussions going
on with public integrity in D.C., and I believe I recall that
there was actually a meeting that took place at public
integrity, Mr. Lowell's office is in D.C., and it was my
impression coming out of that meeting with public integrity
that there were going to be no charges against Richard
Scrushy. So I was confused in that I didn't guite understand
why this issue was resurfacing. So that's really where I was.
And I asked during the course of this meeting on October 4th
how they were dealing with the statute of limitations issue.
And the answer from Mr. Franklin was they did not have a
statute of limitations problem.

THE COURT: Why didn't that put you to the belief
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that an indictment had been returned? I mean, based on your
history, you are not a new kid on the block like Mr. Moore
and you are certainly sophisticated about these matters.

THE WITNESS: Yes, sir.

THE COURT: There had been a tolling agreement which
I assume would not have been entered into but for it being
necessary.

THE WITNESS: Yes, sir.

THE COURT: And it expired without you knowing
anything had happened.

THE WITNESS: Right. A long time ago.

THE COURT: And it did. And that would have begun to
clue me in that something had happened, because otherwise why
would you have had a meeting in October about charges which
at that point could not be made if the statute had expired?

THE WITNESS: Right. Because what I was concerned
about, Judge, is that there was some way that they could pull
Richard Scrushy on an overt act of the conspiracy. In other
words that perhaps those charges from a substantive
standpoint were gone, which is kind of where my impression
was, and that there might be some consideration of doing
something with him in terms of either a conspiracy charge
where there was an overt act or a RICO charge where there was
a predicate act of the RICO or a RICC conspiracy where an

overt act was within the five years.
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And frankly the purpose for the meeting was to try
to gain some level of confirmation and comfort that it was
not the United States government's intent to go after Mr.
Scrushy and to try to figure out whether or not it was their
desire to utilize Mr., Scrushy as a witness and to see 1if we
couldn't come to some sort of understanding where Richard
Scrushy wouldn't be charged and we could proffer the
information and get together so that they would understand
where we are coming from and they -- you know, we could have
both sides kind of coming together in the middle on this
stuff. And, you know, I came away from the meeting
distressed, Judge. I mean I was alerted that there was a
problem but it was more of a factual problem as opposed to
the fact that there was an indictment pending. I never came
out of that meeting with any sort of feeling that there was
an indictment hanging over Richard Scrushy's head.

THE COURT: Well, my fundamental question about that
whole event is given what you knew and given the discomfort
that you have now described, why would you have said anything
that would have disadvantaged your client?

THE WITNESS: Well, I took it up with my client, I
told him that the best thing that we could do in the event
that there was any consideration to including him in any sort
of conspiracy charge is to see if he could come to an

understanding with the government. Now, the understanding
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that I wanted is that Richard Scrushy would just stay on the
sidelines and not get in the fight.

MR. HELMSING: I think before we get into the
substantive discussions --

THE COURT: We won't get inte that.

THE WITNESS: And I won't go there either.

THE COURT: I don't think we will do that.

MR. HELMSING: But that should be in private.

THE WITNESS: Okay. My concern was that the
government was worried that Richard Scrushy was going to jump
in and support the governor in the situation, and what I
wanted to convey to the government is the fact that Richard
Scrushy had no interest in doing any such thing and that
Richard Scrushy would remain on the sidelines, and I wanted
the government to understand what those facts would be. And
if it was valuable to the government, that's fine., If it was
the sort of situation where they just prefer that we get on
the sidelines and stay out of the fight, that's fine. I just
wanted my client in a situation where he wasn't under
indictment. That's what I was seeking from that meeting.

THE COURT: Go ahead, Mr. Helmsing.

Q. Now, at that meeting did you have occasion to address
this issue of whether or not a decision had been made to
charge Richard Scrushy of any crimes?

A, Yes, sir, I did.
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Q. And can you tell the Judge what occurred and what you
said and what they said in that regard.

A, It was back and forth between the government. It was Mr.
Pilger and we were discussing what was going on in the case.
And it was all in the same line having to do with the statute
of limitations issue and the facts as they expected Mr.
Scrushy to present them. And I just felt it would be prudent
to ask at that point whether they had made a charging
decision. Because if they had made up their mind that they
were going to charge Richard Scrushy I didn't want to get in
the position of providing them with a proffer. The idea was
that if they had said to us yes, a charging decision has been
made and he is going to be indicted, then there's no need to
discuss it any further. And the words that Mr. Pilger was
using at that point essentially to the effect if Mr. Scrushy
can't say exactly this, then he has got a problem., And it was
in that line that I said to him, you know, what will happen
if he it doesn't totally correspond with what you are saying?
And he sald he can expect to be indicted. Bnd I =aild to Mr.
Pilger, do you want the truth or do you want your version?
And, you know, frankly things got somewhat heated between me
and Mr. Pilger, not only at that point but at the conclusion
of the meeting.

Q. But can you address your remarks as to what was said

about the charging, whether a charging decision?

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

155

A, I asked Mr. Pilger directly whether a charging decision
with regard to Mr. Scrushy had been made and he told me no.
Q. Did he at any time, he or anybody else in that meeting
on the side of the government, tell you that an indictment
had already been returned in the Middle District of Alabama
against Mr. Scrushy?

A. No, sir. And there was no discussion about, you know,
any temporary decision or that they could reverse their
decision, there was nothing along that line.

Q. Now, at the conclusion of that meeting or after that
meeting did you have any further discussions with anybody in
the government with regard to Mr. Scrushy?

A. Yes, sir. Part of what was discussed in great detail on
the meeting of the 4th was an analysis of the law where we
were trying to take the facts and plug them into the law, and
Mr. Pilger repeatedly said to me he had case law that would
show that if the facts were in a certain series that that
would be sufficient. And I disputed that. I had looked at
the law before I went to the meeting and I asked Mr. Pilger
whether or not he would supply me with that law. He said he
would. I didn't get it so I decided to call Mr. Pilger, and I
called him I believe on his cell phone and got him on the
phone and he provided me one case and I did pull that case
and we looked at that case.

I also had conversations with Louis Franklin. The
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one that Mr. Moore referred to was a conversation where Mr.
Franklin was on the cell phone, he was traveling back I
believe from South Caroclina where the United States
Department of Justice has their training facility. And in
that conversation we also discussed, you know, whether there
was anything else we could do and whether any decision had
been made in terms of charging. He indicated no.

And then finally the last meeting was a meeting
which was the day before the indictment which is the
superseding indictment, Your Honor, the first superseding
indictment that was on October the 25th. Of course, I didn't
know that the next day an indictment was going to be handed
down, but I called and I was placed on conference. I know Mr.
Franklin was there, I believe Mr. Perrine was there and a man
named Brennan. I made a note at that time when that meeting
was taking place as to who was present on the government
side. And we again had a brief discussion about the status of
Mr. Scrushy and I asked whether a charging decision had been
made and Mr. Franklin told me no.

Q. All right. That was a telephone call, right?

A. That was a telephone call.
Q. Not a face-to-face meeting.
AL That's correct, Your Honor -- yes, sir.

MR. HELMSING: Your Heonor, to the extent that we

want to get into, or you would like to get into the substance
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of what they talked about, then we feel that ocught to be done
in private.

THE CCURT: I agree, but before we get to that,
let's let the government cross-examine Mr. Leach with regard
to his testimony to this point. I will then close the
courtroom.

MR. HELMSING: Yes, sir.

CROSS-EXAMINATION
BY MR. FEAGA:
Q. Mr. Leach, you said that you came to this October 4th
meeting with Mr. Lewis Gillis; is that right?
A. Yes, sir.
Q. Now, Lewis Gillis was in the original meeting that the
United States had with your co-counsel regarding the results
of its investigation at that point in time; isn't that right?
A, Yes, sir.
Q. Qkay. You are not telling this Court that he didn't
brief you on what he had been told by the United States
before you came down to this meeting, are you?
A, All right. I am confused. BAs to the first meeting?
Q. Yeah. I mean you came down on October the 4th with one
of your co-counsel who had sat in on the government's first
meeting. Are you telling me that you traveled to this meeting
without having been briefed by him, what the government had

told you and your -- I say you because as co-counsel is you,
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but had told your co-counsel in July of 2004, you had had no
briefing on that from him?

A. What I recall Mr. Gillis telling me is that he had had a
more recent meeting like the day before or maybe two days
before with Mr. Franklin and that the discussion was that we
would try to get together. That's what I remember. In terms
of what had happened previously, yes, he gave me some
indication of what had occurred before, all of it fairly
familiar to me in terms of the fact that, you know, what the
government's overall theory was and so forth. But it was not
in any great depth.

Q. That's what I am getting it. You came to that meeting on
October 4th knowing what our theory of possible eventual case
against your client would be, right?

A. I learned more about the government's theory of the case
sitting there and listening to the government ocutline it than
I had in my possession before I went in there. I learned with
greater precision at the meeting. But I had some idea of what
the government's theory was as to Richard Scrushy.

Q. And I am a little confused because I thought I heard you
tell the Court that you were trying to avoid an indictment --
A That's right.

Q. -- and you weren't sure whether or not you were going to
be indicted, is that what you told the Court?

A, That's what I told the Court.
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Q. But you allege in your pleading that Mr. Pilger not only
told you you were going to be indicted but threatened you
with an indictment.

A. Right.

Q. If you didn't, as you put it, tell the facts the way he
wanted you to tell it; isn't that right?

A. Didn't occur exactly that way. The way that it occurred
was I -- we discussed the facts from the government's
perspective, I discussed the facts from our perspective and
Mr. Pilger in essence -- this is paraphrasing -- said if your
client is telling you that it's a lie. And I said well, do
you want the truth from my client or do you want the
construction of facts as you have put them together.

Q. And you I think characterized the discussions that took

place after that as a heated discussion between you and Mr.

Pilger.
A, That is the heated discussion.
Q. Is it true that the reason the conversation got heated

is because Mr. Pilger took afront at the fact that you had
accused him in essence of threatening your client with
indictment if he didn't tell a particular version of the
story as opposed to the truth?

A. It's heated at two places. That's one place where it's
heated and it's heated at the very end. Where what happened

at that point is that we resolved the fact that the
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government wants the truth, which every prosecutor as an
Assistant United States Attorney or Department of Justice
lawyer 1s always seeking the truth. And once we cleared that,
we got to the end of the meeting and once again I was told
that if the construction of the facts are any different than
what Mr. Pilger is outlining, it's a lie. And I got upset
about it, vyes, I did.

Q. Well, don't you -- you have said -- you have made much
of the fact that you were an experienced government
prosecutor, you had how many years as an employee of the
United States government prosecuting cases?

A, 19 years with the Department of Justice, it's a total of
21 years as a prosecutor.

Q. Are you telling the Court by the testimony that you are
providing that you never engaged in discussions with defense
counsel where the version of the facts that their client
wanted to provide was inconsistent with what you believed
were so and they broke down on that basis?

A. Those discussions happen all the time. I never went and
told counsel that their clients were telling a lie. I didn't
do that. I took the proffer and then I took action based upon
that proffer.

Q. Well you seem to be drawing some distinction on the
notion of whether or not they used the word lie or we don't

believe your client is telling the truth. Does it really make
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any difference whether they said we think he's lying or we
think he is not telling the truth?

A. It does to me, because this is what I am trying to do
there, Mr. Feaga, I am trying to provide the government with
the evidence that I think would assist the government and if
the government doesn't want that evidence and simply wants me
on the sidelines I am happy to do that. But what I'm trying
to convey to the government is that Richard Scrushy is not
guilty and he shouldn't be charged here. That's what I am
trying to convey to the government.

Q. And you are saying that somehow what you were willing to
say to the government -- why did it make a difference whether
you had already been indicted or whether you were seeking to
avoid an indictment in terms of your willingness to talk to
the government?

A, Your question makes a big difference because whether or
not I would provide a proffer once the issue has been joined
is wholly different from the circumstances where I am being
led to believe that the government is actually giving
consideration to not charging my client at all.

Q. Let's get down to that. Didn't the government tell you
that they were giving consideration in not charging your
client at all?

A. That's right.

Q. And isn't it also something that they had the power to
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do if they had -- if an agreement had been concluded with
that your client that day or another day or any other day
prior to the 26th of October to bring a superseding

indictment and not have him in it at all?

A, And dismiss the earlier one.
Q. Exactly.
A, That's the key. There was the earlier one there and it

would require a dismissal as opposed to the fact that I am
sitting there thinking we are not presently charged.

Q. So why not ask has my client been indicted instead of
saying has a charging decision been made?

A. That was what I was asking.

Q. But you didn't ask it, and so my question is why is it
not just as likely that the government misconstrued your
internal need for information because you used the word
charging decision and they are talking to you about what is
going to happen to your client prospectively. You know they
can take him out of that indictment, and you know a
superseding indictment was returned, why is it not Jjust as
likely that they were talking about a final charging decision
and they were in good faith with you in there discussing the
future of your client as it was they were trying to deceive
you in some way?

A, Because words have meaning, Mr. Feaga, and an honest

representation would be that there was no final decision
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made. If they had told me that there was no final charging
decision made here then I would have been in the position
that the antenna would have immediately gone up and I would
have responded with a question, well, has a preliminary
charging decision been made? Do we need to parse this right
down to the fine words in order to find out that there's a
sealed indictment? Also as I say in the response, you know,
the government could have gone back after that meeting. I
have no problem with the fact that at that meeting they may
have been confronted with the fact that I am pushing on the
sealing order. But the government could have collectively
gone back and made the decision to unseal that and then give
me the information and then I would have reassessed. And I
don't know, I may have talked with the government, I may not.
Our communications could have continued.

Q. That's an important point. Isn't it true that whether
the government had construed what you were asking them to be
has an indictment been returned and then realized hey, before
we answer that we have got to go back and get permission from
the Court to discuss it with you, isn't it possible that they
construed your question to be in the context of the
conversations that were taking place, has a final decision
been made about what to do with my client?

A. That's not possible, Mr. Feaga. Not possible.

Q. And you say that because you understood your question to
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mean has an indictment been returned and you say it's not
possible that they understood your question to be have you
made a final decision that my client will have to be
prosecuted as a matter of this investigation.

A, That's correct. I don't think that is even conceivable
based on the conversation.

Q. So what you are saying is choice of words is very
important.

A. That's correct.

Q. Let me ask you, and I did it inartfully but I think I
have found the pleading. On page three of your original
pleading at the bottom of the page you say thereafter Mr.
Leach asked the government to let Mr. Scrushy testify before
the grand jury and tell his story to the grand jurors. And
you cite for that Mr. Moore's affidavit. Okay. And you
referred to page three of his affidavit. But, in fact, what
the affidavit says is very different, is it not, when you
start talking about legal terms and intent, didn't you make a
misstatement to the Court then under your theory when you
said you asked for permission for him to come to the grand
Jjury and tell his story, isn't that indicating to the Court
that he wanted to voluntarily come?

A. The way that I put it to the government was why don't
you put him in front of the grand jury. And all that would

happen under that circumstance is if Richard Scrushy is not
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telling the truth to the grand jury his exposure is
increasing, not decreasing. That Richard Scrushy is willing
to take on the responsibility of going in front of that grand
jury and tell the truth and in the event he hasn't told the
truth now you have got a perjury charge on top of everything
else. The only thing that he would get is use and derivative
use immunity, and that is to say that you just couldn't use
his testimony against him but you could indict him with
perjury, and that's how firm I was about the fact that he is
telling the truth.

Q. But that's not what you said, and so what I am asking
you to consider is that since you said you asked —-- and
there's a big difference between voluntarily coming to the
grand jury to tell your story which is what you put in your
pleading and your co-counsel's affidavit which says that what

you in fact asked was for the government to compel his

testimony.

A, That is what I asked.

Q. But that's not what you said in your pleading.

A. Show me. I have got it, just tell me where it is.

Q. Page three, the last sentence. You want to read it out
loud?

A. Thereafter Mr. Leach asked the government to let Mr.

Scrushy testify before the grand jury and tell his story to

the grand jurors. It's the same thing.

March 14, 2006 Hearing on MTD Pros MisCond




©

10

11

12

13

14

16

17

19

20

21

22

23

24

166

Q. No, it isn't the same thing, at least that will be up to
the Court to decide. But my point is this, you have a
tendency at least demonstrated on the face of your pleadings

to state things that may not be exactly the way you intend

them.
A. I don't understand what you are saying, Mr. Feaga.
Q. I am asking you to go back then, read what you said and

then if you would look at the affidavit that you attached to
this.
B You are going to have to give me the affidavit, I did
not --

THE COURT: Well, did you suggest to them that they
compel Mr. Scrushy?

THE WITNESS: Yes.

THE COURT: By subpoena?

THE WITNESS: No, the compulsion process, Your
Honor, 6001.

THE COURT: All right.

THE WITNESS: Yeah.

THE COURT: And they said no.

THE WITNESS: They said that's not possible.

THE COURT: Very good. And after that you made this
proffer that we are going to talk about in a few minutes.

THE WITNESS: No, this conversation occcurs at the

tail end of the proffer.
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THE COURT: All right.

THE WITNESS: Yes.
Q. Isn't it true that whether you had been told -- if you
had asked the qguestion have you been indicted, and the
government had said we have got to get back to you on that,
okay, and they had come back two days later and said yes, you

have been indicted --

A. Uh-huh. (positive response
Q. -- you would have talked to them anyway, wouldn't you?
A. I don't know the answer to that. I would have had to

consult with Mr. Scrushy and we would have had to assess the
circumstances. I would have talked to you, Mr. Feaga, or Mr.
Franklin, and I would have said what i1s your intent. And if
you had come back to me and sald our intent is to dismiss the
indictment, I would have gone to Mr. Scrushy and said we are
going to have to analyze this. I didn't get that opportunity.
I didn't get a chance to analyze that.

Q. Isn't it true today that if your client were to tell you
that you know what, the government's facts that they are
going to lay out during this trial to attempt to prove that I
bribed Don Siegelman, I have decided they are compelling, and
you know what, I have decided to tell you the truth, Mr.
Leach, I did buy the seat on the CON Board and I would like
to testify to that, you would come and try to negotiate with

the government tomorrow to try to resolve this case, wouldn't
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you?

A. I can't answer that question because I don't believe
that that is factually accurate.

Q. Isn't it true that --

A, Let me finish by saying I would work with the government
24 hours a day seven days a week to try to get Richard
Scrushy's exposure resolved, the answer to that is absolutely
yes.

Q. So the existence of the indictment or the nonexistence
of the indictment isn't really the issue, the issue is you
don't want to be prosecuted, the problem is your client will
not tell a version of the truth that the government believes
is consistent with the facts, right?

A. At that time you are talking about? At that time it was
like banging heads and we separated.

Q. And isn't that what we do in here, we get a jury in the
box and they decide whose version of the facts is right;
correct?

A. That is correct, but the difference is that the
government is not entitled to my information on providing me
information that is incorrect.

Q. You didn't feel threatened in any way by any comments
that the government was making to you, you are an experienced
attorney, right?

A, I personally did not feel threatened. I felt threatened
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for my client.

Q. But you have done the same thing hundreds of times
yourself in conversations with defense attorneys, haven't
you? Said your client is about to be indicted in my opinion
based on these facts, why are you here?

A. I have taken proffers and I have rejected proffers, yes,
you are correct about that.

Q. And isn't it true what happened in this instance is the
government took a proffer from you and rejected it because it
was still inconsistent with the facts that it had told you
about 15 months earlier?

A. I don't know about the 15 months earlier, I didn't
participate in that. I don't know about that aspect of it.
But I can tell you this, there was a difference between the
information that was provided to us and what we were
providing to the government., The difference there, Mr. Feaga,
is the fact that I believed that that was a gap that could be
bridged. I believed that if the government would talk to
Richard Scrushy that we could get past that because there
were logical explanations for every part of what I was
providing to the government.

Q. It is clear that the government has made known to you at
every meeting that you have had with them that it
categorically believes the evidence in this case establishes

that your client knowingly and wilfully paid money to Don
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Siegelman in exchange for a seat on the CON Board, right?
A. That's not true. It's not true only because we didn't
need to discuss that information every single time we talked.
Q. But it's your understanding that the United States
believes that to be so; correct?
A, It's my -- yes, the government has made that set of
facts clear, just as I have made the other set of facts from
our perspective clear.
Q. Right. And so the question, and I go back to it, is you
would still be willing today to come in and discuss that if,
in fact, the government -- your client were ever willing to
say to you or did say to you some version of the facts
consistent with what the government believes the evidence
will, in fact, establish, right?
A. 24 hours a day, seven days a week, or if the government
would listen to me and listen to our version of the facts and
let us put it together in a way that that information would
either have value to the government or would allow Richard
Scrushy to be dismissed and put on the sidelines, yes, I
would do that.
Q. Or if your client were ever willing to listen to the
government's version of the facts as expressed to you, right?
THE COURT: Let me ask you a question.
A, And we tried to do that.

THE COURT: You have in various ways exalted the
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truth. If Richard Scrushy knows the truth why does he want to
sit on the sidelines?

THE WITNESS: Judge, only on the sidelines if that
was the government's preference is what I am saying. In other
words, if we provided that information to the government and
the government said no thank you, but he is going to be
dismissed from the indictment, we don't need him as a
witness, I am totally satisfied with that.

THE COURT: That's not what I asked you. What I
asked you essentially is why wouldn't he want to testify?

THE WITNESS: He would testify.

THE COURT: Well, that's not sitting on the
sidelines.

THE WITNESS: What I am saying, Judge, it could be

either way. On the sidelines or in the witness stand, either

way.
THE COURT: Go ahead, Mr. Feaga.
MR. FEAGA: May I have just a moment, Your Honor?
Q. At any time during your discussions with Mr. Franklin,

Mr. Pilger, Mr. Perrine or Mr. Fitzpatrick did either you or
any of your co-counsel say to the government we will not meet
with you i1if an indictment is pending in this case?

AL No.

Q. And at all times when you made statements to the United

States about what, if any, thecory you had regarding this
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case, did you not always preface that with some statement
that look, don't hold me to this, I can't say for sure, I
have got to get back with my client, but what if? I mean
wasn't that the way you presented the information to the
government in these meetings you had with them? You never
committed to anything, did you?

A. Well, the answer to that question is no, that's wrong.
And here's why. There were certain parts of it that we could
talk about, that I understood and I had a good solid proffer
that I could present to the government. But the government
was interested in some very specific aspects of this case.
And those are the aspects that I could not speak further to.
And I will tell you frankly the government couldn't speak to
them either. There was a hole in the evidence, and the
government wanted answers for those holes in the evidence.
And there I was saying I need to go back, I need to lock, I
need to see if I can find additicnal information but it
wasn't to be found. If you guys couldn't find it I couldn't
find it, you know. It wasn't anything that I could do to fill
those holes.

Q. And so that brings to light another point, and that is
there wasn't any misunderstanding or miscommunication between
you and the government about where the respective parties
were on the facts, right?

A, Say that again, misunderstanding.
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Q. There wasn't any misunderstanding on your part nor did
you have any belief that the government misunderstood where
you were on our respective positions on the facts, right?

A. Well, I personally believe there was great
misunderstanding between the two of us. And persconally I wish
that you had been at that meeting, because I think that you
could have helped fill in some of those holes and we could
have investigated further and perhaps resolved this thing.
2nd I say that because I have gotten to know you over time.
Q. And that brings me to this point, Mr. Leach. I recognize
that we all make decisions about what is and is not good and
correct lawyering in a case, but I am asking you is it not
possible in your view, you attended these meetings, you have
now spent some time in the presence of Mr. Franklin and Mr.
Pilger and other counsel in this case, 1s it not possible
that the government did not understand the question you were
asking to require them to reveal an indictment but rather
were responding to the idea that look, everything is still on
the table, your client does not have to be finally charged in
this case, 1is it not possible that that's the way the
government construed those conversations?

A The answer to the question is yes, it is possible. I
heard all the questions that you asked Mr. Moore about Mr.
Franklin. I have known Mr. Franklin for years —- known of

him. I have a world of respect for him. But what you need to
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understand is that's exactly why I felt like I could rely. I
felt like, you know, I don't know these other lawyers, but I
know his reputation. And I know it's a good reputation,
nationally, as far as prosecutors are concerned. And I
thought I could rely on that. Now, you know, was I mistaken,
or perhaps they misperceived or a little bit of both, yes, I
agree with that.

Q. Now, there's something else we need to -- I think that
would probably be helpful to the Court because you have
alleged in the motion that the government sealed the grand
Jury -- I think two arguments, let me make sure I have got
them right. One that they sealed it for the purpose of
strengthening the case that they had already made and they
did that improperly, and that they also sealed it and used
the fact that it was sealed to cause you and your co-counsel
to be misled by the true status of his legal charges; 1s that
right?

A. We have stated that it was a pretext. It was legitimate
as far as during the period of time when Richard Scrushy was
on trial in Birmingham but after that trial it was utilized
to advance that investigation. The argument that we are
making is once the grand jury has returned an indictment on
that count, unless you are investigating additional counts on
Richard Scrushy you should not be putting people in front of

the grand jury and quizzing those people further. I can see
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of no reason why Loree Skelton was placed back in front of
the grand jury in December and asked questions that would
revolve around Richard Scrushy's participation in this
process, specifically the two hundred and 50 thousand dollar
checks and her knowledge and what was appropriate and
inappropriate at HealthSouth because all that information was
contained in the first indictment, the second indictment and
ultimately in the third indictment.

Q. If, in fact, any witnesses that testified before the
grand jury after you made these statements to the government
that you allege prejudiced you in some way, if, in fact, the
government had -- or excuse me, if, in fact, the government
put on witnesses after the indictment were sealed to pursue
new and additional charges you would agree that would be
proper; correct?

A, New and additional facts. You can always return charges
in front of that grand jury. That grand jury is charged with
having all that information that you had prior to that
indictment. The problem with what was done was that you were
investigating not new charges against Mr. Scrushy, you were
bringing in other Defendants, and all you did was you dropped
the conspiracy count and then you inserted a conspiracy count
and you added a mail fraud count, honest services mail fraud,
which was based on the same facts.

Q. And I understand that that's how you are characterizing
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it, and you are able counsel, but is it not true that
following the sealed indictment, when the next indictment
came out, the first superseding indictment came out it had a
plethora of additional charges against the co-Defendant in

the earlier indictment, Mr. Siegelman; 1is that correct?

A. I don't object to those.

Q. And it also added two Defendants; correct?

A. I don't object to that.

Q. And it added a conspiracy to commit mail fraud count

against your client alleging the mailing of the second
appointment letter putting Tom Carman, his employee, on the

CON Board; correct?

AL You had the same conspiracy count in the initial
indictment.
Q. That's what your argument is, but it's a new and it's an

additional charge contained in the second superseding
indictment, right?

A. Well, the argument that we have is that the government
included the conspiracy count, dropped the conspiracy count,
and then reindicted the conspiracy count when you had all the
same facts the entire period of time.

Q. Let's move on one step removed to the second superseding
indictment. In that instance the government added charges
relating to use by Mr. Scrushy once he got on the CON Board

of his position on the CON Board to unlawfully influence
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another member of the CON Board; correct?

A. You are talking about the conspiracy count.

Q. I am talking about the second superseding indictment and
what we have all referred to in the conversations as the
Adams pilece, are you familiar with it that way?

A. I am familiar with the fact that you had a conspiracy
count in the first indictment, dropped it in the second
indictment, entered a dismissal order and then reindicted
that same conspiracy count in the second superseding.

Q. And the government turned over the grand jury testimony
to you a long time ago, right?

A, Which grand jury testimony, all of it?

Q. All of it.

A. Okay. But I did not get the presentation of the
indictment to the grand jury.

Q. Did you have an opportunity to review the testimony of

the grand jury that took place before you met with the United

States?
A. Some of it.
Q. Ckay. And isn't it true that in many instances before

you ever spoke to the United States the government was
calling witnesses related to the activities of the CON Board
and these witnesses were testifying after the first sealed
indictment about wvoting procedures on the CON Board and when

someone had to reveal a conflict and when they didn't?
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A, Some of them did.

Q. Ckay. Then after we met with you there were two or three
more called that related to that same issue; correct?

Al I think that's correct, but I can't tell you numbers,

but that doesn't make it appropriate.

Q. Including Ms. Skelton; correct?
A. Right, and that's where we have our objection.
Q. Ckay. And so --

THE COURT: Was Skelton the only objection other
than the broad objection about misuse of the grand jury
process? But is she the specific example?

THE WITNESS: She is one of the examples. Our
argument is that they should not --

THE COURT: Well, your argument has been one that
absent the facts the Court is simply unable to follow. I mean
you have mentioned Skelton and you have said they misused the
grand jury, but to make that observation is to tell me the
color of this room, it doesn't tell me why it's
inappropriate. None of the briefs, none of the information
have laid out for me what -- how the grand jury was misused
in the sense of this witness had been called twice, this
witness was asked the same kinds of questions, whatever might
be inappropriate, and that's what I am lacking at this point.
I will just be frank with you.

MR. FEAGA: Your Honor, I would like to say we are
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too, and I am trying to find out what that is for the Court.

THE WITNESS: There's two cases that I cited,
Beasley and Allred in the brief, and those cases have to do
with the government misusing or not misusing the grand jury.

THE COURT: I know what they hold but you are giving
me a proposition of law without any facts to support it. For
example, Skelton was called twice, I understand she changed
her testimony. Now, let's assume that the government
discovered that she had lied in the first presentation to the
grand jury. I don't know that for a fact, but let's assume
that for hypothetical purposes. What would be wrong with
calling her back to the grand jury to have her correct her
testimony?

THE WITNESS: And I think that's the example that's
given in Beasley, Judge, is that the witness was told that
you have got a problem and we are contemplating an
indictment.

THE COURT: No, you are talking about witness
intimidation, I am talking about misuse of the grand jury. I
mean if the government knows a witness lied you are saying
they can't call that witness back in front of them?

THE WITNESS: If it was approved that they can bring
that person in, but I would suggest to Your Honor if you will
look at the grand jury that is not what happened here.

THE COURT: That may not be what happened here and I
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haven't locked at the grand jury testimony and I will. Other
than Skelton, how else was the grand jury improperly used?

THE WITNESS: Because they were continuing the
investigation into the charges that they already had in
place. In other words, this isn't an expansion of the
indictment where you have got drug charges and now we are
going into money laundering or drug charges and we are going
into tax violations, all these core facts, Judge, are known
to the government, they are in the hands of the government,
Loree Skelton has been in the hands of the government for
months and months and months.

THE COURT: And my problem with that argument is
it's just a global argument that gave the Court no
specificity about why that's so. Now, if you want me to read
the grand jury transcripts, which I frankly am going to do,
and try to figure it out for myself, you put me in the
position of trying to be the lawyer for both sides. That's
not my job. And it's your burden to prove.

THE WITNESS: What we can do, Judge, 1s we can show
you in a document how Loree Skelton's testimony changed, what
information we provided to the government that relates to
that testimony that changed, and we have the overall
objection to the fact that they shouldn't be investigating
that issue at all, it was already indicted. So that's our

position.
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THE COURT: Go ahead.

MR. FEAGA: £An allegation which we flatly deny.

THE COURT: I understand that.

MR. FEAGA: Your Honor, I think given the fact that
he's indicated that he is prepared to do it, I would like to
ask him to do it. What is it, Mr. Leach?

THE COURT: I will tell you what, let's do this.
Y'all have been here quite a while, you have been here almost
four hours without very much of a break and I am cognizant of
that. It's now ten minutes after 12:00, we will reconvene at
1:30 for the purpose of pursuing this line of testimony. When
you get to the point where I need to close the courtrocom I
will do so.

Let me say for the benefit of the -- for the persons
here. I'm talking about closing the courtroom. The Court is
very cognizant that this is a public proceeding and the
public has a right generally to be at all such proceedings in
this Court. However, the Court also must balance the
Defendant's 6th Amendment right and also the Defendant's
general right, which is a constituticnally protected right to
be able to present and preserve a defense at the trial of
this case. In making that balance the Court is going to
receive some testimony in a closed proceeding about certain
disclosures that were made which have been referred to as a

proffer that took place in the October, 2005 meeting with
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government lawyers.

I want to make clear to all of the lawyers that that
proceeding, that closed proceeding will be limited solely to
testimony about what that information was and any
cross-examination which might be necessary to clarify it for
the Court. I do not intend to close this proceeding any more
than is absolutely necessary. With that, we will be in recess
until 1:30.

(Bt which time, 12:12 p.m., a recess was had until
1:32 p.m., at which time the hearing continued.)

THE COURT: Good afterncon. It's my understanding
that Mr. Dennis Bailey is present. Mr. Bailey, you wish to
make some comments to the Court?

MR. BAILEY: Yes, Your Honor, if I may. May it
please the Court. Your Honor, I represent the Montgomery
Advertiser. I received a call about 12:30 at my home
indicating that there was going to be a closed hearing today
in a matter involving a criminal proceeding before Your
Honor. I confess to know only what I have personally read in
the papers about this proceeding, and would seek instructions
from the Court or an on the record explanation of the
justification for a closed hearing in a criminal proceeding,
which obviously is a matter of great public concern.

THE COURT: Mr. Bailey, I made such an observation

earlier, but I certainly understand the concern of the
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members of the press and I will be happy to do so for your
benefit if no other. This closed session relates to
statements that were made during a meeting that took place in
October of 2005 between lawyers for Mr. Scrushy and the
prosecutors in this case. During that meeting lawyers for Mr,
Scrushy made some disclosures about facts and theories which
are, as they describe them in pleadings to the Court, were
fundamental to their defense and important to their defense.
It is my judgment that the proceeding during which
that disclosure is made to the Court, in other words, I need
to know what they said, should be closed. I make that
judgment in light of the importance of the public nature of
this proceeding, but also the necessity for the Court to
balance the Defendant's 6th Amendment right. And it is my
judgment that it's appropriate to close the proceeding for
the very limited purpose of allowing counsel to tell the
Court what was said about certain facts and certain defenses
that Mr. Scrushy has. And as I stated this morning, the
proceeding will be closed for that limited purpose, and I
would be very strict in not allowing anything else to occur
other than an explanation to the Court what of what those
facts are. Mr. Scrushy, in order to prevail on his motion, is
required to demonstrate prejudice and I must know what those
things are in order to make a judgment about whether he has

been prejudiced by certain actions of the prosecutor.
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MR. BAILEY: Your Honor, have you explored any other
alternatives than to hold a closed hearing?

THE COURT: I have thought about what other
alternatives there are, and unfortunately the only other
alternative would be for the lawyers to file pleadings under
seal, but unfortunately those -- there's a fact --
potentially a factual dispute about what was said and nobody
can cross-examine written materials, so --

MR. BAILEY: Your Honor, will the proceedings be
made public, depending on the ocutcome of the hearing?

THE COURT: You mean would a transcript be made
available?

MR. BAILEY: Yes, sir.

THE COURT: That's possible after the conclusion of
the trial, or at some other point if counsel advised the
Court that there's no need to continue the sealing. After the
conclusion of the trial I would not know of any reason why it
wouldn't be made public. Counsel is agreeing with that.

MR. BAILEY: 2Am I correct in understanding that the
factual evidence that is about to be presented, if released
to the public, is believed to be substantially -- could
probably imperil the ability of the Court to impanel a jury,
is that --

THE COURT: It's not so much that as disclosure to

the public might impair the Defendant's ability to defend
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himself. That might include difficulty in impaneling a jury
but I think it goes beyond that, Mr. Bailey. Counsel, y'all
know more about what is going to be said than I do at this
point, so I am a little bit in the dark when I make these
observations.

MR. BAILEY: Has the Defendant moved for a closed
hearing?

MR, HELMSING: Yes, we did.

THE COURT: Yes, Mr. Helmsing earlier asked.

MR. BAILEY: Is there a written motion setting forth
the grounds for that?

THE COURT: There is not. It was done orally.

MR. BAILEY: When was that request?

THE COURT: It was made this morning.

MR. BAILEY: Your Honor, just on behalf of the
Advertiser we would like to respectfully cobject to the
conduction -- conduct of a meeting under these circumstances
with this element of notice for the record.

THE COURT: And thank you, Mr. Bailey. The objection
is overruled for the reasons that the Court has stated. The
Court finds that a -- that the Defendant's 6th Amendment
right in this regard outweighs the public's right to know.
You may rest assured that the closed session the Court will
hold will last no longer than is absolutely necessary for the

Court to understand some factual and legal matters and we
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will be back on the record in open session.

MR. BAILEY: May I be excused?

THE COURT: You may. Thank you, Mr. Bailey. And with
that, ladies and gentlemen, all persons who are not parties
to this litigation or who are not lawyers involved in the
litigation, you may be excused and we will open the courtroom
as quickly as possible. Counsel, I would request that you
assist the Court in enforcing the closure.

(At which time, 1:38 p.m., matters were taken up by
the Court and parties under seal and not included in this
transcript, after which time a recess was taken at 2:02 p.m.,
after which, commencing at 2:11 p.m., the hearing continued.)

THE COURT: We are now reconvened in open session.
You may proceed, Mr. Feaga.

MR. FEAGA: Just a couple more, Your Honor.

Q. Mr., Leach, I just want to make sure that I understand
your testimony. That is, that sitting here today even if you
knew that your client had been indicted as he has been in
this case, that you would sit down and talk to the
government, proffer information and attempt to resolve that
case if it were possible to do so.

A Well, obviously today I do know that he is under
indictment, and if the representation from the government is
that he could gain a dismissal, yes, I would sit down with

the government and talk to them about that and try to proffer
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information and try to discuss our way through so that he
could be --

Q. You would have the same type of conversation, reveal the
same things that you revealed earlier in these other meetings
you have talked about, even if you knew that you were under
indictment. In other words, there's nothing you said at that
other meeting that you wouldn't say at this prospective
meeting now if you thought it would benefit your client and
you thought there was a possibility of negotiating a
resolution of the case?

A. The only thing that's missing in your question now that
I heard the first time is the dismissal. If what you are
saying to me is that Richard Scrushy could be dismissed and
go home, yes, 24-7 I would sit with the government and talk
with them.

Q. And that was your understanding at these earlier
meetings is that was something that could happen, right?

A, It's different in that my understanding at the earlier
meeting was that he could get a pass. The term pass was
actually utilized. Among prosecutors that means that he
won't be indicted and won't have to go through that. So it's
substantially different. But I have answered your question
even as of today.

Q. And his status would be substantially different but your

willingness to discuss i1t as long as it meant he was going to
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walk away wouldn't change at all.

A. For dismissal, is your question; correct?

Q. Correct. And your understanding you say at the time
based on the conversation was you didn't think he had been

charged at all.

A. Right.
Q. So you were looking for a pass there too, right?
A, Correct, yes, sir.

MR. FERGA: No further questions, Your Honor.

THE COURT: Mr. Helmsing, anything else?

MR. HELMSING: No, sir, Judge.

THE COURT: All right. Thank you. Any other
witnesses for Mr. Scrushy?

MR. HELMSING: No, sir.

MR. FEAGA: Your Honor, the United States calls Mr.
Richard Pilger,

THE CLERK: Do you solemnly swear or affirm that the
testimony you give in this cause will be the truth, the whole
truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

RICHARD PILGER, witness for the Government,
having been duly sworn or affirmed, testified as follows:
DIRECT EXAMINATION
BY MR. FEAGA:

Q. Sir, would you tell the Court your name.
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A. Richard Pilger.
Q. And where do you work, Mr. Pilger?
A, I work at the United States Department of Justice,

public integrity section, Washington, D.C.

Q. Pursuant to your duties and responsibilities as an
attorney with the public integrity section of the United
States Department of Justice have you had occasion to be
assigned to work on the case that you have been privy to this
hearing on and the matters that have been discussed during

this hearing?

A, Yes, I was assigned to this case in approximately April
of 2005.
Q. Mr. Pilger, I want to direct your attention to a date

October the 4th, 2005, and ask you if you recall on that date
engaging in a meeting with Mr. Art Leach, Mr. Les Moore, Mr.

Lewis Gillis and a fellow named Mr. Whitehead?

A, I don't remember all the names, I remember Mr. Leach. I
remember that meeting, yes.

Q. Do you remember whether or not Mr. Moore was there?

A. Yes, Mr. Moore was there.

Q. Would you tell the Court what your understanding of the

purpose of that meeting?

A. Yes. My understanding was that Mr. Scrushy's counsel had
contacted Louis Franklin and had asked to meet to consider a

possible cooperation agreement. It's my understanding they
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called and asked if there was a way to work something out
towards a cooperation agreement and that was the purpose of
the meeting.

Q. And was the United States amenable to meeting with them?
A, We were, Qur position was we would meet with them and we
would consider whatever proposal they had.

Q. Qkay. And so did the meeting take place?

A, It did.

Q. Would you tell the Court generally how the meeting
progressed, what happened?

A, The meeting started with counsel for Mr. Scrushy asking
questions for about 20 minutes. Mr. Leach asked questions
primarily of Mr. Franklin about the government's evidence,
the factual progress of the investigation to date. After
about 20 minutes of that Mr. Leach engaged me on a discussion
of the law that might apply to the facts.

Q. Qkay. And at some point in time in your discussion with
Mr. Leach after these preliminary matters -- well, before I
go there, are you telling the Court that the government gave
the defense a picture of the events and facts that the
government believed its investigation had discovered?

A We did. Absolutely. It's usually the way these meetings
go and I remember thinking this isn't surprising we are going
to sit and tell them early discovery.

Q. Qkay.
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MR. KILBORN: Can I ask the witness to speak up a
little bit? I am having a hard time hearing him.

THE WITNESS: I'm sorry, sir, I will try to do so.

THE COURT: Pull that microphone a little bit closer
to you.
Q. And then you say you engaged Mr. Leach in a discussion
about the law, would that be the law in terms of each of your
opinions about how the law applied to the facts that you had
discussed?
A. It was. It was basically as Mr. Leach described, it was
me explaining why I thought the Hobbs Act could apply to the
facts as the government understood them and him trying to
persuade me that they wouldn't apply.
Q. Now, at some point in time during this period of time, I
think you heard Mr. Leach say that things got heated, would
that -- would you describe your view of the discussion you
had with Mr. Leach that he was characterizing as having
gotten heated.
A. I remember it being heated only at the end of the
meeting when everyone stood up and Mr. Leach was quite angry
with me at that point. Otherwise I mean we were stating our
positions about the Hobbs Act to each other forcefully and
Mr. Leach strongly disagreed with me. I didn't feel there was
anything inappropriate on either side with that conversation,

but it was fast paced, yeah.
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Q. Now, you have had an opportunity to read the pleading

that's been filed by Mr. Scrushy's lawyers in this case,

right?
Al Yes.
Q. Did you -- do you recall in there they allege that at

some point in time there's an affidavit from Mr. Moore where
he says that you used words to the effect that you have to
testify in a particular way or we are going to charge you. Do
you remember it happening that way?

B No. It was a routine discussion of the government's
understanding of the facts with the routine reply from the
Defendant that you have got your facts wrong. And what I
recall i1s, either Mr. Moore or Mr. Leach did in the course of
the rapid exchange put it to me well, you just want him to
testify the way you want or you are going to charge him, and
I remember stopping and sayving no, of course not. What we
want is what we always want, if we are going to have a

cooperation agreement he has to agree to testify truthfully

and fully.
Q. Now, do you remember any discussion during this time
that we -- the government met with the attorneys for Mr.

Scrushy where a question came up about whether or not a
charging decision had been made?
A, I did.

Q. Would you tell the Court what you remember about that
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part of the conversation.

A. What I remember was they asked the question and I heard
a question in terms of are you seriously willing to consider
a deal that would involve Richard Scrushy getting a pass as
Mr. Leach described it. And I remember the question or my
answer, I can't say which, I can't overstate it, but either
the question or the answer had the word final in it. Either
they asked me has a final decision been made or I answered a
final decision has not been made. But I understood that
question, the purpose of that question to be are you for guys
real, is there a purpose to this discussion, should we be
talking to our client and to you further about this.

Q. And in your view was there a point and did you
communicate that to them?

A. I knew there was a point, that was the department's
position and my instructions that we should consider any

possibility they care to bring to the table.

Q. So it was on the table at that time.
A. It was.
Q. And your understanding of the question you were being

asked was was that on the table.

A, Yes.

Q. And your answer was deliberately designed to communicate
back to them that yes, it was.

A, It was. And I was also aware of the sealed indictment
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and I remember thinking we are going to be touching on this
area and I was not comfortable with that but I don't feel
that they put that question to us, is our client indicted. I
felt the question put to us was is this for real, are you
serious about this.

Q. Now, another allegation in the pleading is that when the
government moved to seal the original indictment that
occurred on --

THE COURT: Before you go there. What would your
response have been if they had said has my client been
indicted?

THE WITNESS: I think, Your Honor, we would have had
to step out and confer.

THE COURT: Which would have been an answer in and
of itself.

THE WITNESS: It was a very difficult position if
they had asked that. And we couldn't have lied to them, I
know that, and we did not intend to lie to them. The
understanding we had going in was this is a preliminary
meeting between lawyers and if this gets to the point where
we are actually seriously going to get -- sit down with
Richard Scrushy and take his proffer where he will be bound,
then we are going to have to disclose this, we are going to
have to get this before the Court and make that disclosure.

THE COURT: Go ahead, Mr. Feaga.
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Q. I want to direct your attention to the original
indictment that was returned in May of 2005, six months
before the superseding indictment, five months before this
meeting took place with Mr. Leach and his co-counsel. One of
the allegations in the pleading filed by the defense is that
the government deliberately misled the Magistrate Judge when
it filed a motion to seal that indictment. Do you recall the
government filing a motion to seal that indictment?

MR. LEACH: Judge, I just object on the basis that
that's really not what we are saying. We are saying there's
two parts to it, the first part was totally legitimate until
the end of the trial, so the rest is pretext.

THE COURT: I understand your position.

MR. FEAGA: I am just trying to get to the meat of
it, Your Honor, but I have no objection to Mr. Leach helping
m