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MARKUP OF H.R. 5803, H.R. 5893, AND H.R.

5972
WEDNESDAY, MAY 7, 2008

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The committee met, pursuant to call, at 12:05 p.m., in room
1310, Longworth House Office Building, Hon. Robert A. Brady
(chairman of the committee) presiding.

Present: Representatives Brady, Lofgren, Capuano, Gonzalez,
Davis of Alabama, Ehlers, Lungren, and McCarthy.

Staff Present: Liz Birnbaum, Staff Director; Thomas Hicks, Sen-
ior Election Counsel; Michael Harrison, Professional Staff; Khalil
Abboud, Professional Staff; Janelle Hu, Election Counsel; Jennifer
Daehn, Election Counsel; Matt Pinkus, Professional Staff/Parlia-
mentarian; Kyle Anderson, Press Director; Kristin McCowan, Chief
Legislative Clerk; Daniel Favarulo, Legislative Assistant, Elections;
Gregory Abbott, Policy Analyst; Fred Hay, Minority General Coun-
sel; Gineen Beach, Minority Election Counsel; Ashley Stow, Minor-
ity Election Counsel; and Bryan T. Dorsey, Minority Professional
Staff.

The CHAIRMAN. I would like to call the Committee on House Ad-
ministration to order.

Before we move to the first order of business, I would like to an-
nounce I received a communication from Representative Vern Bu-
chanan, relating to a request for reimbursement for expenses in-
curred in the recent election contest in the 13th District of Florida.
I am referring that communication to the task force chaired by
Representative Gonzalez. The text of that communication will ap-
pear at this point in the record.

[The information follows:]
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CONGRESSMAN VERN BUCHANAN
HOUSE OF REPRESENTATIVES
THIRTEENTH DISTRICT, FLORIDA

Tuesday, April 22, 2008

The Honorable Robert A. Brady The Honorable Vernon Ehlers =
Chairman Ranking Member ==
Comimittee on House Administration Committee on House Administration
The Honorable Charles A. Gonzalez The Honorable Kevin McCarthy
Member Member

Commitiee on House Administration Committee on House Administration

Dear Mr. Chairman and Members of the House Administration Committee:

On November 20, 2006 the State of Florida certified me as winner of the November 7,
2006 general election for Representative from the Thirteenth Congressional District of
Florida. That same day my opponent Christine Jennings initiated a lawsuit in Florida
state court challenging the certified election results on the grounds that the “vote totals in
the certification are wrong because they do not include thousands of legal votes that were
cast in Sarasota County but not counted due to the pervasive malfunctioning of electronic
voting machines.” That state court action involved significant parallel testing efforts,
discovery, motion practice and an evidentiary hearing involving numerous experts
directly relevant to the election contest here.

On December 20, 2006, pursuant to the Federal Contested Elections Act (2 U.S.C. §§
381, et seg. (“FCEA™), Ms. Jennings filed in the U.S. House of Representatives a contest
of the certified election results on the same grounds asserted in the state court action, i.e.,
that thousands of legal votes cast for her were not counted due to “pervasive
malfunctioning of electronic voting machines.” On January 20, 2007, 1 filed a motion to
dismiss the election contest pursuant to Section 383 of the FCEA. The Commitiee on
House Administration established a Task Force which initiated its investigation of Ms.
Jennings” claims on May 2, 2007. As part of its exhaustive investigation, the Task Force
directed the Government Accountability Office to undertake an examination of the
iVotronic touchscreen voting systems used in the election at issue. In particular, the
GAO was charged with determining whether those voting machines contributed to the
apparently large number undervotes recorded in the election. The GAO conducted a
thorough examination of the voting machines, software and related documentation, as
well as tests by the State of Florida and an independent group of experts; it also
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conducted its own testing of the machines and software. In its February 8, 2008 report
the GAO concluded that the voting machines did not contribute to the undervote. Thus,
the Committee concluded there was insufficient evidence to overturn the state certified
election result. Accordingly, the Committee unanimously agreed to dismiss Ms.
Jennings’ contest on February 12, 2008. On February 25, 2008, the House of
Representatives adopted H. Res. 989 dismissing the election contest.

Section 396 of the FCEA authorizes the Committee to “allow any party reimbursement
... of his reasonable expenses of the contested election case, including reasonable
attorneys fees ....” Accordingly, I respectfully request reimbursement for the reasonable
expenses, including attorney fees, incurred by me. Attached is a detailed account of

those fees and costs. These fees and costs were incurred by me as a result of Christine
Jennings' contest of the election.

Respectfully,

Vem B

TAL 451,461,261v1 3/24/2008
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HRD BRAKT  CO51H00326562070085 LOTRAY w000 8 WENDOR: Dampray, Hayden R
DATE B13RKH TYPE: Pmmm;sc R
Blpyle-TAL DATE:
MERGHANT: Tallahassoe Arporl
HRD PUINT  CONTVOIZESEITO0 MEALS RETIN \ENDOR: Darpner, Heyden R. VOIGER COSAODOIIESEIOTONS 20768378
DATE; g TYPE: Busingss
HilgkioTA Mmﬁ«m‘rz QA7 « Lrich while alterding
Eloction Task Foroe Mpeting:: MERCHANT: TG Fiiday's: ATTENDEES:
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HRD WIBXKT COSIO00B2E582070088 MEALS 1945 8 VENDOR: Demusey, Hagden R, INVOICEA COS1080526562070085 29398074
N DATE' 122007 TYPE: Budlngss desis: REASQN-Client
Bitablo-TAL Gon-Shuvsiiolier, DATE: vémm, B:mtgsx wila

ATrENDEEs Haydon R. Deihptoy

HRO WD COSIO0CER6E820T0066 TRAY 7”Y B VENDOR: Dorndisey, Rasdan R, )N‘SIOlCE“ 00510053?65620?00@5 25838575
OATEN W00 TYPE: ent

Bitable. TAL-Gav-Sharcholser: B»KE DBKIOY. T-x. whils atanding
Efection Task Foros Mésting ; RERCHANT- Taxcats .
VERDOR: Dempaoy, Hayden R INVOICER: msw\mmssmms 20398376
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Bilbta-TAL-Gavi-Sharetioider, QAT&WW Alfare Tor tip 15 OF tor”
Task Foton meeling WERCHAKT! el
ARG UNW0E  CUSI000IZ656208012( TRAV 1o 8 gE#DDR Dr;ggguy qumR,INVDICE* LOSTH00326562080121 3140745

HRO ERR007  CHSI000328562070088 MEALS 6147 B

moazssmmase 2036372
i Clext

PP

HRO 007 CHSI00052B5RAT0086 TRAY 101980
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it 3 REASON: Cliet Bablo TAL-Govi-Sharsheidor,

DATE: 277108 - Gablart fom Gapiio) 1 hots]; MERCHANT: No Naine,

HRD TRODE  COSIDDOILABEZDOTIZY TRAY W 8 \DIE?_:DOR Dampssy, Hayden R: INVOICES: COS000326662D00321 3140751
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: Tan/Caw Servive; REASON: Chiant Bilsble-TAL-Guv-Sharehiier

DATE: G2107A08 - Gabis from ta aieport 16 tha Capar; MERCKANT: No

Hame

HRD JROW TOSIGO0SZBEE0BN121 MEALS 23 8 VENQOR. Dmmsy. Hayden R, INVOIGESCO% 1000328562080 21 311830793

ERSON. Gl
iner while atibecicy Task Forod eatingin DC.
msamm ou Ebmsm ATTENDEES: Haylm. R,

VENDOR ooy, Hayger R INVOIGEN. C0S10003268620801 21 3110738
wrs s S, REASON oAk T Gon Sutettor
STE: 02002108

HRD 2AFA08  COSTOONIBHEROBIIA TRAV 1000 8
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TYPE Ayfare; REASON: Clin! Bilat Shareholder; DATE:

Q2808 - Airtare 16 atiend Tcsanmomw)mg tnbc MERCHANT: Dot
VENOOR; Dermpsey, Hayon R, INVDICES: C051000328662080121 F14p78

oms 2rtsra008

TYPE Fiotel - Nop Maals; REASGN cﬂum Emm&?& ovt-Bharehoider;
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DA
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/0804 - Airport while

DATE g Task Foroa-mesting i
OC.) MERDHANT: Tallahasyay Alpert
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Pate: 214722008 Greenberg Traurig
‘Timey 3] Client Detsiled Time And Expense Report
by ClientiMatter No

Time Date Range: 01.01-80 10 810180  Disk Date Range: 111/1980 to 03172008

Report: TIME1Z
Req'd By: DOZIERF

Otaied Didbursameits Sottion (Mstty)

fhan Dishurseent wip
Ay, Cote fmount Siatus  Destription of Disburvernont Loc
Glgbujsemants Tata! 1929847

Disbisdemant Code Suwvimary Fseion (Valler)
Code Desenption lsn
S e e e e e PSRRI 2 SR e e
oML Qortarerivs Calls 488
sonarY Cator Coples 500
ooPY FHiotooot Crarges. 73870,
FEUEX Fodens Expross Charges 14440
wEQ Information & Résaadh 2,03160
LEXIES. Leds informaisn snd Researh. 7445
LOTRAY vocal Yravel 147.00
HEALS Business Masis 42608
MESS Mésseoger Sevites 008
BRINT Oft-sile Frintiag and Copying Chavges 297821
THE Tetphons Exporises 272
TRAV ‘Travel and Logiig Out of town 318022
WEST Wasttaw Liformztion a0 Researeh 0787

Disburseriny Sumitary Toist 525882

Buchanan House Contest Tolels: Fees
s 15.208.42
Matier Tote); 15,2842

Chen Summary For: 300844 Ve Buchaoan for Congress
Titne Summaty Mettas Sectior:

Page:T
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The CHAIRMAN. The first item of business is H.R. 5803, intro-
duced by Vice Chairwoman Lofgren, a bill directing the Election
Assistance Commission to establish a grant program to reimburse
State and local elected officials for the cost of making backup paper
ballots available in case of machine failure or other emergency situ-
ations.

Rather than make an opening statement, I would like to recog-
nize Ms. Lofgren to explain the bill.

Ms. LOFGREN. Thank you, Mr. Chairman.

I introduced H.R. 5803 at the request of election advocates and
election officials as a simple solution to deal with some of the prob-
lems jurisdictions may face on Election Day. The bill provides reim-
bursement through grants to jurisdictions that choose to provide
backup paper ballots in the event of voting machine failure or some
other emergency situation for the November, 2008 election.

The language in the legislation has been crafted, at the request
of the State and locals, to allow them to decide what constitutes an
emergency situation. This could mean anything from machine fail-
ure to long lines to problems with polling place staffing. It is fully
up to the jurisdiction to determine what justifies the use of backup
paper ballots and how to distribute them.

As the ranking member, Mr. Ehlers stated on the floor several
weeks back in reference to voting machines, “As long as people are
involved in operating, there are likely to be mistakes.” All this bill
does is allow jurisdictions to have a contingency plan, backup paper
ballots, in case there are mistakes by poll workers or another
cause, and to determine when and how to implement that plan.

Another provision included in the legislation allows the jurisdic-
tion to determine when and how the backup paper ballots are dis-
tributed to voters. It also allows them to decide how voters are no-
tified that they could be voting on a backup paper ballot.

The bill has been drafted in full cooperation with the National
Conference of State Legislators and the National Association of
County Officials. These organizations have submitted letters of
support for H.R. 5803, as has Ohio Secretary of State Brunner, and
she called it “meaningful and respectful of State authority in elec-
tion administration matters,” and I would request unanimous con-
sent to submit these letters for the record.

The CHAIRMAN. So ordered.

[The information follows:]
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The Voice of America’s Counties

May 6, 2008

The Honorable Zoe Lofgren

Chairwoman, House Subcommittee on Elections
1309 Longworth House Office Building
Washington, DC 20515

RE: H.R. 5803
Dear Representative Lofgren:

On behalf of the National Association of Counties I write in support of HR. 5803. We
understand the legislation does not mandate but instead provides a voluntary opt-in grant
program for states and counties that wish to provide for emergency paper ballots in the
November, 2008 presidentia] election.

NACo appreciates the voluntary nature of this legislation. It is important that states and counties
have the flexibility of a voluntary program to determine if what has been proposed federally will
actually work at the state and local level. The Help America Vote Act created a relationship
between states and localities which needs to be maintained and fully funded.

We understand that the bill provides that states certify to the Election Assistance Commission
(EAC) any reasonable costs they expect to incur by participating in the emergency ballot grant
program. We ask that report language clarify that the EAC may not unilaterally reject a
state/county-certified reasonable cost.

NACo thanks you for your leadership in introducing this legislation and appreciates the
opportunity to work with you and your staff to craft a reasonable bill. Please direct any
questions or comments to our Legislative Director, Edwin Rosado (202) 942-4271,
erosado@naco.org Thank you for your support of americas counties.

Sincerely,

=
Eric Coleman
President

25 Massachusetts Avenue, NW / Suite 500 / Washington, DC 20001 / 202.393.6226 / fax 202.393.2630 / www.naco.org
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NATIONAL CONFERENCE of STATE LEGISLATURES

The Forum for America’s Ideas

Donna D. Stone

v State Representative
April 28, 2008 Detaware
President, NCSL
The Honorable Zoe Lofgren Sharon A. Crouch Steidel
Chairwoman, House Subcommittee on Elections Director, Information Sysiems
o Virgiuia House of Delegates
1309 Longworth House Office Building Staff Chair, NCSL
Washington, DC 20515 William T. Pound
Execntive Director
RE: H.R. 5803

Dear Representative Lofgren:

On behalf of the National Confetence of State Legislatures (NCSL) 1 write in support of H.R. 5803,
legislation that would provide a voluntary opt-in grant program for states that wish to provide for
emetgency paper ballots in the November, 2008 presidential election. NCSL greatly appreciates
your and the Subcommittee's willingness to wotk with state officials on this legislation that is
meaningful and respectful of state authority in election administration matters.

NCSL further appreciates the voluntary nature of this legislation. It is important to states that they
have the flexibility of a voluntary program to determine if what has been proposed federally will
actually work at the state level. That being said, NCSL has two questions that I hope will be
answered during the markup of this bill. First, because the bill provides for patticipation by both
localities and states, is there a mechanism in the bill to provide that localities that decide to apply for
funding notify their state of their intentions? The Help America Vote Act created a relationship
between states and localities which needs to be maintained. NCSL asks that repott language or an
amendment be made that requires localities to notify their state if they are going to apply. Second,
the bill provides that states certify to the Election Assistance Commission (EAC) any reasonable
costs they expect to incur by participating in the emergency ballot grant program. Are these costs in
any way reviewable by the EAC? NCSL would ask that report language clarify that the EAC may
not unilaterally reject a state-certified reasonable cost.

Again, NCSL thanks you for your leadership in introducing this legislation and appreciates the
opportunity to wotk with you and your staff to craft a reasonable bill. Please direct any questions ot
comments to NCSL staff Susan Parnas Frederick (202)624-3566, susan.frederick@ncsl.org. Thank

you.

Sincerely,

Donna Stone
State Representative, Delaware

President, NCSL,

Denver Washington

7700 East First Place 444 North Capitol Street, N.W. Suite 515 Website www.neil org
Denver, Colorado 80230 Washington, D.C. 20001

Phone 303.364.7700 Fax 303.364.7800 Phone 202.624.5400 Fax 202.737.1069



21

JENNIFER BRUNNER
OHIO SECRETARY OF STATE

180 East Broad Street, 15" floor
Columbus, Ohio 43215-3726 USA
Tel.: 1-614-466-2655

Fax: 1-614-644-0649
www.sos.state.oh.us

April 29, 2008

The Honorable Zoe Lofgren
102 Cannon House Office Building
Washington, D.C. 20515

RE:  Letter of support for H.R. 5803
Dear Congresswoman Lofgren:

T'write to extend my support for H.R. 5803, which would create a grant program for states to print
and utilize backup paper ballots for the November 2008 federal elections. In Ohio, we thoroughly
tested the reliability and security of direct recording electronic (DRE) voting machines and found
them susceptible to performance problems and security lapses. Until we can obtain funding to
replace DRE voting systems in the 53 counties in Ohio that utitize DREs as their primary voting
system, we have found that backup paper ballots:

*  Ensure that voters have the option to vote a paper ballot,
*  Alleviate congestion due to long lines, and
*  Serve as emergency ballots in the case of machine or power failure.

Ohio utilized backup paper ballots during the March 4, 2008 primary election. In at least two
specific instances, they proved to be vital when machines could not be used because they were
programmed incorrectly and when sustained power outages exhausted the life of batteries in DRE
voting machines. We plan to utilize backup paper ballots again in November with even greater
specifics in their implementation and use. In short, we believe that in Ohio, backup paper ballots
offer a transitional solution to a wholesale change of voting systems and provide a means to better
ensure election integrity this November.

Recently, I worked with Congressman Rush Holt on H.R. 5036, which included backup paper ballot
provisions similar to those found in H.R. 5803. I supported his efforts concerning reimbursements to
the states for backup paper ballots. Likewise, I support your advancement of H.R. 5803s grant
program for backup paper ballots and offer any assistance I can provide toward passage of this
worthwhile measure.

In December 2007, my office released what is known as the “EVEREST Report,” a massive voting
machine study of the three voting systems used in Ohio: Premiere (formerly Diebold), ES&S, and
Hart Intercivic. The EVEREST Report contained scientific and industrial findings that Ohio’s voting
systems (also used throughout the country), specifically DRE voting systems, lack basic security
safeguards required and provided in other applications throughout the computer industry, are prone
to deterioration in performance and software operation, and need reengineering and improved
procedures for operation. In response, I issued a directive (Directive 2008-01) to all boards of
elections on January 2, 2008, requiring all counties utilizing DRE voting machines as their primary
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system of voting to print backup paper ballots in the amount of at least 10% of the number of voters
who voted in a similar, previous election.

The directive permitted any voter who preferred a paper ballot to vote by paper ballot and for such
paper ballots to be counted on election night as part of the unofficial count. Until Ohio has secured
funding to move its counties utilizing DRE voting technology to optical scan paper ballot technology,
backup paper ballots provide needed security and reliability to ensure that disenfranchisement does
not occur and fo provide for greater integrity in post-election audit procedures.

My oftice has ordered our 53 county boards of elections that utilize DREs as their primary voting
system to provide the Ohio Secretary of State’s oftice with the costs of implementing the backup
paper ballot directive, and once we have obtained these numbers, I will be happy to share them with
you. Ican tell you, initially, the costs for even the largest counties were in the low 5 figures, and for
most, they were in the low 4 figures. From initial figures provided, it appears that your proposal
would be a cost effective means to ensure election confidence, especially since the November 2008
election will be the first presidential election where DRE use will be widespread.

I appreciate the opportunity to communicate my support for H.R. 5803. Restoring and ensuring
confidence in Ohio elections is an essential goal of my administration. Our state has made great
strides in this respect, and we will continue to work toward this end, especiaily for November’s
election, when Ohio again is likely to be a pivotal state in the presidential contest. H.R. 5803 would
provide Ohio, along with many other states, a simple but important tool to ensure election integrity
and increase national electoral confidence. Please feel free to contact me if I can provide you with
additional information or support.

Sincerely, , ; ﬁ

Jennifer Brunner

ce: The Honorable Sherrod Brown
The Honorable George Voinovich
The Honorable John Boehner
The Honorable Steve Chabot
The Honorable Bob Latta
The Honorable David Hobson
The Honorable Stephanie Tubbs Jones
The Honorable Jim Jordan
The Honorable Marcy Kaptur
The Honorable Dennis Kucinich
The Honorable Steven LaTourette
The Honorable Deborah Pryce
The Honorable Ralph Regula
The Honorable Tim Ryan
The Honorable Jean Schmidt
The Honorable Zachary Space
The Honorable Betty Sutton
The Honorable Pat Tiberi
The Honorable Michael Turner
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The Honorable Charles Wilson
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Ms. LOFGREN. The bill is supported by a myriad of election integ-
rity groups, including People for the American Way, the Brennan
Center, the Lawyers Committee on Civil Rights, Verified Vote, and
Counted as Cast. I would like to ask unanimous consent to submit
their letters of support for the record as well.

The CHAIRMAN. Without objection.

[The information follows:]
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WAY

May 5, 2008

Committee on House Administration
United States House of Representatives
Washington, DC 20515

Dear Committee Member:

On behalf of the hundreds of thousands of members of People For the American Way, we write
in support of H.R. 5803 to ensure the use of emergency paper ballots during voting equipment
failures in the upcoming elections.

Electoral reform is a priority for People For the American Way, and we welcome efforts to
remedy the system’s current flaws in order to increase voters’ faith and participation in our
democratic process. As a founder and leader in the non-partisan Election Protection coalition
with numerous allied organizations, including over 150 civil rights and voting rights
organizations throughout the years, People For the American Way Foundation has helped
document the major problems that voters across the country have had leading up to and on
Election Day. These incidents include numerous reports of inadequate resources and poll worker
training regarding emergency ballots.

Emergency ballots are just that: ballots voters can cast in “emergencies” (i.e. — when voting
machines crash or are otherwise unavailable on Election Day). These ballots are meant as a
back-up paper option when technology fails. But even emergency ballots are not failsafe, as
some poll workers and election officials have been improperly treating emergency ballots and
provisional ballots as one and the same. They fail recognize, for example, that voters who are
forced to cast paper ballots when systems fail are not the same as voters who are subject to after-
the-fact investigations of their eligibility as required under the Help American Vote Act
(HAVA). This poor training can lead to a delay in counting the ballots of otherwise eligible
voters. H.R. 5803 makes it clear that emergency ballots and provisional ballots must be treated
in separate manners and cannot be used interchangeably.

Further, when mass problems require their usage and supplies are inadequate, the potential arises
for polling places to run out of emergency ballots, causing voters to be left without the ability to
cast a ballot. This problem is exacerbated by the increased voter turnout we have seen in the
2008 primaries and expect to see this November. According to the Center for the Study of the
American Electorate, on Super Tuesday 12 states saw record turnouts in their Democratic
primaries and 11 in their Republican contests. The Chesapeake Primary (Maryland, Virginia,
and Washington, DC) also saw exceptionally high turnout. Especially exciting are exit polls in
many states that indicate that turnout increased exponentially among historically disenfranchised
communities — in some places over 50 percent. This increased voter turnout means that
additional resources are needed at polling places in case of machine failure. H.R. 5803 would

2000 M Street, NW # Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail pfaw@pfaw.org ¢« Web site http://www.pfaw.org
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require, and allocate funding for, the adequate distribution of enough emergency ballots, taking
into account the potential for increased voter turnout.

People For the American Way is extremely encouraged that H.R. 5308 will help address many of
the problems voters have consistently encountered by increasing resources and making
emergency balloting procedures more uniform and clear for voters and poll workers. For these
reasons and more, People For the American Way urges the Committee to support passage of
HR. 5803.

Sincerely,

V(A parr— d‘“%a %%4”/
Kathryn Kolbert Tanya Clay House
President Director, Public Policy
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BRENNAN
CENTER
FOR JUSTICE

Brennan Center for Justice
at New York University School of Law:

161 Avenue of the Americas

12¢h Floor

New York. New York 10013
212.998.6730 Fax 212.995.4550

www.brennancenterorg

April 30, 2008

Representative Zoe Lofgren

Chair, Subcommittee on Elections
Committee on House Administration
U.S. House of Representatives
Washington, DC 20515

Re:  Support for H.R. 5803, the “Back Up Paper Ballot Bill”
Dear Representative Lofgren:

Thank you for your leadership and commitment to improving the security, reliability,
and accessibility of our voting systems. In an election year that has garnered
unprecedented voter interest, it is particularly important to have good policies and
procedures in place in advance of the November elections.

For this reason, we strongly support HR 5803, the Back Up Paper Ballot Bill. News
reports of machine problems during states’ recent presidential primary elections
provide a preview of potentially widespread machine failure and disenfranchisement
in November. H.R. 5803 would reimburse jurisdictions for costs associated with
providing voters emergency paper ballots in the event of machine breakdowns.

In elections past, machine failures have cansed long lines at the polls and
disenfranchised untold numbers of voters. Encouraging the use of emergency paper
ballots will help ensure that every voter may have her vote counted and make it much
less likely that voters will be forced to wait on long lines or turned away from the
polls because of machine malfunction — these are particularly important
considerations for November’s elections, when turnout is expected to be high.

Sincerely,

b ]
! Lo

12}

o Laady,

Lawrence Norden
Counsel
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B LAWYERS’> COMMITYEE FOR 1401 New York Avenme, NW  Jel. 202.662.8600
um ‘ IV l I RIGHTS Suite 400 Tax: 202.783.0857
b L Washingon, DC 20005-2124  www.lawyerscommitiee org
- U N P E B L. A W
April 29, 2008

Co-Chairs

Marsha £. Simms
Nicholas T. Christakos
Secretary

Robert A Murphy
Treasurer

William L. Robinson

Counsel
Hamilton P Fox

Executive Director
Barbara R. Amwine

Regional Vice-Chairs

Midwest Region
Jack Block

Teresa J. Kimker
Northeastern Region
Gregory B Hansel
Neil V. MeKirick
Mid-Atlantic Region
Brooks R. Burdetre
John MeKeever
Beuina B Plevan
Southeastern Region
Paul W. Rebein
Michact W Tyler
Western Region

Paul F Ecksicin
Bradley S. Phillips
Chesapeahe Region
Jomathan L. Greenblant
Kim Keenan

The Honorable Zoe Lofgren
Chair-Subcommittee on Elections
102 Cannon House Office Building
Washington, DC 20515

Dear Rep. Lofgren:

As the legal leader of Election Protection, the nation’s largest non-partisan
voter protection coalition, I write to thank you for introducing critical legislation to
provide voters with backup paper ballots in the event that election machines fail. The
bill is a measured, proactive step towards improving the system of election
administration before this year’s critical federal election.

Election Protection is a year round, comprehensive voter protection effort
providing support to coalition partners and voters alike in their efforts to cast a
meaningful ballot. In addition to preparing for Election Day activities, the Lawyers’
Comumnittee works with local and state election officials, as well as in the halls of
Congress, to facilitate election reform. In its role as the legal leader of the coalition,
the Lawyers’ Committee will recruit, train and deploy over 10,000 attorneys and law
students to participate in Election Protection efforts. Law firms host command centers
on Election Day, and attorneys and other trained volunteers answer hotline calls from
voters. The Lawyers’ Committee creates, revises, and distributes legal manuals with
current election law in all target states and coordinates comprehensive election
administration activities conducted by Election Protection Legal Committees (EPLC),
the coalition of local volunteers working with us throughout the country. When
necessary, litigation may occur.

In addition to helping our coalition partners and voters, since 2004, Election
Protection has developed the most comprehensive picture of election administration
from the perspective of the American voter. That experience has shown first hand
scores of voters turned away because election machinery broke down without an
adequate safeguard. Likewise, in places where there are procedures to administer
emergency paper ballots in the wake of a machine failure or other emergency
situation, poll workers had not been adequately trained to distribute the ballots to
people waiting to cast a vote.

As detailed in our report “Election Protection 2008: Looking Ahead to

November,” we have seen these problems in Maryland, New York & Texas. The
Potomac Primaries, held on February 12, 2008, provided examples of why this

The Lawyers' Committee was formed at the request of President john E Kennedy in 1963
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LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW

legislation is much needed. In Maryland near record turnout swamped poll workers
and precincts throughout the state. The Election Protection hotline, 1-866-OUR-
VOTE, which is administered by the Lawyers’ Committee, received numerous reports
of voting machines breaking down. Making the problem worse, many poll workers
were not properly trained to hand-out emergency ballots, causing voters to leave
without casting a ballot.

The Lawyers’ Committee strongly supports Rep. Lofgren’s initiative to direct
the Election Assistance Commission to make grants available to states and local
governments that implement a program to make backup paper ballots available in the
case of the failure of a machine voting system or other emergency situation.

The bill calls for poll workers to provide paper ballots to any individual who
is waiting at the polling place on that date to cast a ballot in the election and who
would be delayed due to a machine malfunction or other emergency situation.

These ballots will be treated as regular ballots in lieu of the provisional status
afforded to some paper ballots cast in accordance with federal law via the Help
America Vote Act.

Machine breakdowns, long lines and a shortage of poll workers have
hampered effective election administration throughout the country. Rep. Lofgren’s
bill provides a proactive solution to an anticipated problem at the polls on November
4, 2008.

The Lawyers” Committee for Civil Rights Under Law strongly encourages the
passage of this bill. It is a proactive step in improving the administration of elections
across the country.

gﬁ?{i‘\}” \k\ “ m}\\&)\,\

Jonah H Goldman
Director, National Campaign for Fair Elections, A Project of the Voting Rights
Section of the Lawyers’ Committee for Civil Rights Under Law
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Ms. LOFGREN. Additionally, input was provided by disability
rights groups, who have told us that the bill has no impact on the
disability community, and they have approved the language. As we
have seen, broad support for election-related legislation is not easy
to accomplish. However, backup paper ballots are a unifying factor
between election officials and election advocates.

On the floor during the debate of H.R. 5036, our colleague from
Ohio, Mr. Regula, stated, “The administration of elections is a
State and local responsibility,” and the minority whip, Mr. Blunt
of Missouri, said, “The States have handled the responsibility of
the mechanics of election administration well for a very long time.”

H.R. 5803 is a direct reflection of these statements. It is 100 per-
cent optional, and the responsibility and mechanisms for imple-
mentation are left to the State and local officials. The bill is a
measured and proactive step towards improving the system of elec-
tion administration in November of 2008. If record turnouts in the
primaries are an indication of turnout in November, providing
State and local jurisdictions the option to have backup paper bal-
lots could mitigate any challenges they may face on Election Day.

The bill helps ensure election integrity and national electoral
confidence and respects State and local jurisdictions’ responsibility
to administer elections, and I hope that we can have bipartisan
support for this bill.

I thank the chairman, and I yield back.

The CHAIRMAN. Thank you.

I would now like to recognize the ranking member, Mr. Ehlers,
for an opening statement.

Mr. EHLERS. Thank you, Mr. Chairman.

While I appreciate the effort of my colleague on this committee
and I appreciate any effort to support States in carrying out the
responsibilities to effectively administer Federal elections, I believe
this bill provides a solution to a nonexistent problem.

She was kind enough to quote me. I would point out that people
not only make mistakes in the machines, they also make mistakes
on paper ballots and I have backup evidence that would show that.

Another problem: This bill would provide a staggering $75 mil-
lion in grants to States for offering backup ballots to voters during
emergency situations when, in fact, most States already do this.
That is my biggest problem with this. Once again, we are trying
to tell local governments, city clerks, county clerks, township clerks
that we want them to do something when, to the best of my knowl-
edge, most of them are doing it. I think we are insulting them by
saying, “This is the way we want you to do it.” In my experience
in local government, they provided backup ballots in every precinct.

There was a survey done just recently by the Election Center; 39
of the 42 States that responded currently provide paper backup
ballots in the event of machine failures. So virtually all of them are
already doing this. I am not sure why we have to specify just how
they have to do it. Furthermore, I am not sure why we have to pay
for it if they are already doing it out of their own pockets.

The other factor that is striking here is that the $75 million pre-
supposes that every precinct would print backup ballots for every
precinct. A much easier and certainly far cheaper solution would be
just to require that every precinct has one backup ballot, as need-
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ed, and they simply make photocopies. If they have to have an enu-
meration scheme, the clerks or the poll workers can easily write
the number in by hand, if necessary. That is certainly a thriftier
and better way to do it than spending $75 million.

Our recent hearings have revealed the need for more voter edu-
cation and poll worker training. And Representative McCarthy also
introduced the Military Voting Protection Act, which will help en-
sure timely delivery of overseas military absentee ballots. All of
these are good ideas and certainly, I think, are a higher priority
than this bill proposes in terms of money spent.

Incidentally, I had hoped that the voting bill for the military per-
sonnel would be taken up today. I hope it will be taken up soon.

We talk a lot here about the environment and greening of the
Capitol, greening of the Nation. Clearly, it is better to not use more
paper than we need, and I think simply having sample ballots and
photocopying is better than printing multiple ballots, which in
many cases would not be used.

Mr. Chairman, I do ask that the survey I mentioned be entered
into the record.

The CHAIRMAN. Without objection.

[The information follows:]
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Mr. EHLERS. The final point I want to make is, although I cannot
support this bill, I remain committed to working across party lines
to find solutions to the challenges our Nation’s election administra-
tors face. I look forward to continuing our discussions on this im-
portant topic.

I really believe what we should do after the elections this year—
and I think it is really too late to do anything, and I am not sure
the Senate will entertain any further bills from us, but I really
would like to see next year that we really start a series of hearings
on HAVA, where it has worked well, where it has not worked, what
changes we might have to make; and I think the very first witness
we should invite on that would be Leader Hoyer because he was
the driving force behind that bill and did a great deal of the work
on preparing the bill. I am certain he would be interested in pro-
viding his input and also his evaluation of any of the things we are
trying to do.

With that, Mr. Chairman, I yield back.

The CHAIRMAN. I thank the gentleman.

I now call up and lay before the committee H.R. 5803.

[The information follows:]
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110t CONGRESS
e H,R. 5803
® 3

To direct the Eleetion Assistance Commission to establish a program to

make grants to participating States and units of local governmment which
will administer the regularly scheduled general election for Federal office
held in November 2008 for carrving out a program to make backup
paper ballots available in the case of the failure of a voting system
or voting equipment in the election or some other emergency situation,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 15, 2008

Ms. ZOE LOFGREN of California introduced the following bill; whieh was

referred to the Committee on House Administration

A BILL

To direct the Election Assistance Commission to establish

1

a program to make grants to participating States and
units of local governinent which will administer the regu-
larly scheduled general eleetion for Federal office held
in November 2008 for carrying out a program to make
backup paper ballots available in the case of the failure
of a voting system or voting equipment in the election
or some other emergency situation, and for other pur-

poses.

Be it enacted by the Senate and Iouse of Representa-

2 tives of the United States of America tn Congress assembled,
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9
1 SECTION 1. GRANTS TO STATES AND UNITS OF LOCAL GOV-
2 ERNMENT FOR MAKING BACKUP PAPER BAL-
3 LOTS AVAILABLE IN CASE OF VOTING SYS-
4 TEM OR EQUIPMENT FAILURE OR OTHER
5 EMERGENCY SITUATION.

6 (a) GRANTS BY ELECTION ASSISTANCE COMMIS-
7 s10N.—The Election Assistance Commission (hereafter re-
8 ferred to as the “Commission”) shall establish a program
9 wunder which the Commission shall make a grant to each

10 participating State and cach participating unit of local

11 government for earrying out a program to make backup

12 paper ballots available in the case of the failure of a voting

13 system or voting equipment or some other emergency situ-

14 ation in the administration of the regularly scheduled gen-

15 eral election for Federal office held in November 2008.

16 (b) REQUIREMENTS FOR ELIGIBILITY.—

17 (1) APPLICATION.—A State or unit of local gov-

18 ernment is eligible to participate in the program es-

19 tablished by the Commission under this Act if the

20 State or unit of local government submits an appli-

21 cation to the Commission at such time and in such

22 manner as the Conunission shall require, and in-

23 cludes in the application—

24 (A) a certification that the State or unit of

25 local government has established a program

26 that meets the requirements of paragraph (2)

*HR 5803 IH
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3
to make backuap paper ballots available in the
case of the failure of a voting system or voting
equipment or some other emergeney situation;

(B) a statement of the reasonable costs the
State or umt of local government expeets to
incur in carrying out its program;

(C) a certification that, not later than 60
days after the date of the election, the State or
unit of local government will provide the Com-
mission with a statement of the actual costs n-
curred In carrying out its program;

(D) a certification that the State or unit of
loeal government will repay the Commission any
amount by which the payment made under this
Act exceeds the actual costs meurred in car-
rying out its program; and

(B) sueh other mmformation and ecertifi-
cations as the Commission may require,

(2) PrROGRAM REQUIREMENTS.—The require-

ments of this paragraph for a program to make
backup paper ballots available in the case of the fail-
ure of a voting system or voting cquipment or sone

other emergencey situation are as follows:

(A) In the event that the voting equipment

at a polling place malfunections and cannot be

+HR 5803 IH
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used to cast ballots on the date of the election
or some other emergency situation exists which
prevents the use of such equipment to cast bal-
lots on that date, any individual who is waiting
at the polling place on that date to cast a hallot
in the election and who would be delayed due
to such malfunction or other emergency situa-
tion shall be notified by the appropriate election
official of the individual's right to use a backup
paper ballot, and shall be provided with a
backup paper ballot for the election, the sup-
plies necessary to mark the ballot, and instruc-
tions on how to mark the ballot to prevent over-
votes.

(B) Any backup paper ballot which is cast
by an individual pursuant to the program of a
State or unit of local government shall be
ecounted as a regular ballot cast in the election
and tabulated on the date of the election, and
shall not be treated (for eligibility purposes) as
a provisional ballot under section 302(a) of the
TIelp America Vote Act of 2002, unless the in-
dividual easting the ballot would have otherwise
been required to cast a provisional ballot if the

voting equipment at the polling place had not

«HR 5803 TH
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5

malfunctioned or an emergency situation had
not existed which prevented the use of such
equipment to cast ballots.

(') The program of a State or unit of local
government is earried out in aceordance with
standards established by the State or unit of
loeal government which include protocols for de-
livering and supplying backup paper ballots to
polling places and for notifying individuals of
the right to use the backup paper ballots.

{¢) AMOUNT OF (GRANT.—The amount of a grant
made to a State or unit of local government under the
program established by the Commission under this Act
shall be equal to the amount of the reasonable costs the
State or unit of local government expects to incur in car-
rying out its program, as provided in the application under
subseection (h)(1)(B).

SEC. 2. STATE DEFINED.

In this Act, the term “State” includes the District
of Columbia, the Commonwealth of Puerto Rico, Guam,
American Samoa, and the United States Virgin Islands.
SEC. 3. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for grants
under the program established by the Commission under

this Act $75,000,000. Any amount appropriated pursuant

*HR 5803 IH
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1 to the authority of this section shall remain available with-

2 out fiscal year limitation until expended.

O
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The CHAIRMAN. Without objection, the first reading of the bill
will be dispensed with. Without objection, the bill will be consid-
ered as read and open to amendment at any point.

Is there any debate on the bill?

Are there any amendments to the bill?

Mr. EHLERS. Mr. Chairman, I have an amendment.

The CHAIRMAN. You are recognized for 5 minutes.

Mr. EHLERS. I have several amendments, Mr. Chair.

The first one, this amendment will limit the use of grants pro-
vided in this bill to the creation of a single copy of an original
paper backup ballot per polling place to be used in the event of a
failure of a voting system or voting equipment on Election Day and
in accordance with predetermined contingency plans of the affected
State or locality.

[The information follows:]
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FANLWA\HOREP\H5803AMD_001. XML

AMENDMENT TO H.R. 5803

OFFERED BY MR. EHLERS

Page 5, insert after line 10 the following (and redes-

ignate accordingly):

1 (e) RESTRICTION ON USE oF FUNDS.—A State or

unit of local government receiving funds under the pro-
gram established by the Commission under this Act may
use the funds only to provide each polling place in the
State or unit of local government (as the case may be)
with a single eopy of an original backup paper ballot de-

signed for use at that polling place, and may not use the

o~y B W

funds to provide any additional copies of any such ballot.

Page 5, line 17, insert “(subject to subsection (¢))”
after “subsection (b)(1)(B)".

FAV10\0506081050608.338.xmi (40427216)
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Mr. EHLERS. My rationale is simply that it is not the proper role
of the Federal Government to pay for preprinting backup ballots.
Most units of government already do this. It is fiscally and environ-
mentally irresponsible for us to pay for all the printing of paper
ballots. We should say we would do the one and photocopy the rest.
If necessary, we can pay for the photocopying.

So I offer this amendment and urge its passage.

The CHAIRMAN. Ms. Lofgren.

Ms. LOFGREN. I would urge the committee to reject this amend-
ment. I think the amendment really defeats the purpose of the bill,
which is to provide funding to localities to ensure enough backup
ballots are on hand to allow voters the opportunity to cast ballots
if machines malfunction or if there are other emergency situations.

I would note, as for the cost that Mr. Ehlers referred to in his
opening statement, there is an authorized amount of $75 million in
this bill. I would note, according to the Congressional Research
Service, the United States is currently expending $14.1 million an
hour in Iraq. $14.1 million an hour. So the cost, even if we were
to fully fund this—and this is just an authorization—is really an
afternoon in Iraq and, I think, a small price to pay to defend the
integrity of the American electoral system.

So I would urge defeat of this bill, and I yield back.

The CHAIRMAN. Anybody else?

Mr. LUNGREN. Mr. Chairman, I rise in support of the amend-
ment, and basically, just to respond to some of the comments that
were just made, the assumption is that only we, the Federal Gov-
ernment, somehow protect the rights of individuals in voting, as if
no one else does.

There has been no proven—no record that this bill is necessary.
A survey of the States shows, I believe, all but three take care of
this on their own. And this is, once again, a suggestion that if it
is a serious or important problem, it therefore has to be a Federal
problem, which is contrary, frankly, to what the Founding Fathers
had in mind. But we have forgotten that so very, very much. Once
again, we are giving the answer to the locals.

And you say you had the support of organizations. Well, of
course; you are going to give them $75 million. I have rarely found
a local jurisdiction, governor, or anybody else who is going to turn
down what they consider to be free money. The only problem is,
money isn’t free. It comes from somewhere. It comes from our con-
stituents.

I guess we are going to hear the mantra now that any time we
object to any spending whatsoever, we are going to compare it to
an afternoon in Iraq. So I guess we are prepared. Maybe we can
just say “ditto” from now on when that argument is going to come

I would hope that we could support the gentleman’s amendment,
which seems to be just a reasonable and relatively small amend-
ment to this bill that moves slightly in the direction of fiscal sanity.

So I thank the gentleman for introducing the amendment, but I
can count the number of people here so I think I know the outcome
of the amendment.

With that, I yield back the balance of my time.

The CHAIRMAN. Mr. Ehlers.
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Mr. EHLERS. Mr. Chairman, I can count the number of people
too, but I know many of them are extremely intelligent individuals
and will vote their conscience on this.

Mr. LUNGREN. I didn’t mean to suggest otherwise.

Mr. EHLERS. I recognize that.

My response to the point made is, this is simply a cost-saving
item. The paper ballots will still be there if there is an emergency.
They would have access to a Xerox machine or copy machine. There
would be very little cost other than the cost of paper.

The main thing is, you do it only in those cases where you need
it. You wouldn’t print ballots nationwide for all these different
races and have them on hand, and at the end throw them in the
recycling bin at considerable expense. So it is really a cost-saving
amendment. It is not intended to dilute the purpose of the bill at
all.

Yield back.

The CHAIRMAN. Now it is my turn to count them.

The question is on Mr. Ehlers’ amendment to H.R. 5803. All
those in favor, say aye.

Any opposed, say no.

In the opinion of the Chair, the noes have it, and the amendment
is not agreed to.

I recognize Mr. Ehlers for amendment No. 2.

Mr. EHLERS. Thank you, Mr. Chairman.

This amendment simply establishes a population-based formula
for the distribution of any and all funds appropriated for the imple-
mentation of the grant program established under this legislation,
and this just makes certain that the Election Assistance Commis-
sion exercises proper discretion in the administration of the pro-
gram without getting into a type of system that might select win-
ners and losers among the States.

[The information follows:]
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AMENDMENT TO H.R. 5803
OFFERED BY MR. EHLERS

Page 2, line 1, strike “STATES AND’".

Page 2, line 9, strike “each participating State

and”.
Page 2, line 17, strike “State or”.
Page 2, line 20, strike “State or’".
Page 2, line 24, strike “State or”.
Page 3, line 5, strike “State or”.
Page 3, line 8, strike “State or”.
Page 3, line 12, strike “State or”.
Page 4, line 17, strike “State or’;.
Page 5, line 4, strike “State or”.
Page 5, line 6, strike “State or”.

Page 5, strike lines 11 through 17 and insert the

following (and redesignate accordingly):

1 SEC. 2. AMOUNT OF GRANT.
2 (a) IN GENERAL.—The amount of a grant made to
3 a unit of local government under the program established

£AV10\050608\050608.324. xmi (40467613)
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(1) If the aggregate amount of the reasonable
costs which all participating units of local govern-
ment expect to ineur in carrying out such progras,
as determined on the basis of the applications sub-
mitted by each such unit of local government under
section 2(b){(1)(B), is equal to or less than the ag-
gregate amount made available for all grants under
the program, the amount of the grant for a unit of
local government shall be equal to the lesser of—

(A) the amount of thg reasonable costs
such unit of loeal government expects to ineur
in ecarrying out its program, as provided in the
application under section 2(b)(1)(B); or

(B) the population-based allocation for
such unit of loeal government, as defined in
subsection (b).

(2) If the aggregate amount of the reasonable
costs which all participating units of local govern-
ment expect to incur in carrying out their programs,
as determined on the basis of the applications sub-
mitted by each such unit of local government under
section 2(b)(1)(B), 1s greater than the aggregate

amount made available for all grants under the pro-

{40467613)
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3
gram, the amount of the grant for a unit of local
government shall be equal to the population-based
allocation for such unit of local government, as de-
fined in subsection (b).
(b) POPULATION-BASED ALLOCATION DEFINED.—

(1) Ix GENERAL.—The term ‘“population-based
allocation” means, with respect to a unit of local
government, an amount equal to the product of—

(A) the voting age population percentage
for such unit of local government (as defined in
paragraph (2)); and

(B) the aggregate amount made available
for all grants under the program established by
the Commission under this Act.

(2) VOTING AGE POPULATION PERCENTAGE DE-
FINED.—I'or purposes of subparagraph (A), the
“voting age population percentage” for a unit of
local government is the amount (expressed as a per-
centage) equal to the quotient of—

(A) the voting age population of such unit
of local government (based on the most recent
data reported by the Bureau of the Census);
and

(B) the voting age population of all partici-

pating units of local governments (based on the

(40467613)
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4
1 most recent data reported by the Bureau of the

2 Census).

Page 5, strike lines 18 through 21 (and redesignate
the succeeding section accordingly).

Amend the title so as to read: “A bill to direct the
Election Assistance Commission to establish a program
to make grants to participating units of local government
which will administer the regularly scheduled general
election for Federal office held in November 2008 for
carrving out a program to make backup paper ballots
available in the case of the failure of a voting system or
voting equipment in the election or some other emergeney

situation, and for other purposes.”.

£AV10\050608\050608.324.xmi (40467613)
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Mr. EHLERS. So it simply deals with the allocation formula and
trying to ensure a population-based formula as developed by the
Election Assistance Commission.

I yield back.

The CHAIRMAN. Would anybody like to be recognized?

Ms. LOFGREN. Mr. Chairman, I would urge a “no” vote on the
proposed amendment. In addition to the population-based grant al-
location, the amendment would provide funding to States only and
not to local jurisdictions.

States actually may decide to initiate a backup paper ballot pro-
gram statewide. But if a State does not, local jurisdictions under
the bill would still be able to opt into the program.

States and local jurisdictions under the bill should be able to
independently determine how to administer the backup paper bal-
lot program, and the authorized funding should provide sufficient
funding for the opt-in program.

The bill has been carefully negotiated with both State and local
government organizations, and I think this amendment would do
damage to the balance that has been struck.

So I yield back.

The CHAIRMAN. Mr. Ehlers.

Mr. EHLERS. If I may just respond, Mr. Chairman, the actual in-
tent of the bill is to make sure that the local units get the money
and that it is not just all given to the State, and they allocate it
as they wish.

So if you read the language carefully, it talks about the partici-
pating units of local government that expect to have the amount
of the reasonable costs which all participating units of local govern-
ment expect to incur in carrying out such programs.

So it is not intended to do as the gentlewoman suggested. And
I urge adoption of the amendment.

The CHAIRMAN. Anybody else want to be heard on the amend-
ment?

The question is on Mr. Ehlers’ amendment No. 2 to H.R. 5803.
All those in favor, signify by saying aye.

Those opposed, no.

In the opinion of the Chair, the noes have it. The amendment is
not agreed to.

Mr. Ehlers amendment No. 3. I recognize the gentleman.

Mr. EHLERS. Thank you, Mr. Chairman. This amendment directs
the Election Assistance Commission’s Standards Board to deter-
mine “reasonable cost,” as used in this legislation.

[The information follows:]
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AMENDMENT TO H.R. 5803
OFFERED BY MR. EHLERS

Page 5, line 17, strike the period and insert the fol-
lowing: “, except that for purposes of determining the
amount. of the grant, the determination of whethér the
costs are reasonable shall be made by the Election Assist-

ance Commission Standards Board.”

£AV10\050608\050608.326.xmi (40498112)
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Mr. EHLERS. The rationale is very straightforward. This amend-
ment ensures that experienced election administrators with rep-
resentation from all States promote uniformity among the reason-
able costs for which reimbursement is sought under this program.

I believe it is, again, a worthwhile amendment and will help with
the efficiency.

Let me emphasize, these are not amendments intended to harm
the base bill—I have already expressed my opinion on that—but
simply trying to make it better and more readily administered.

So I yield back.

The CHAIRMAN. I thank the gentleman. Ms. Lofgren.

Ms. LOFGREN. Mr. Chairman, I would urge that the amendment
be defeated. The language in the bill currently allows State and
local jurisdictions to receive funds based on their expectations of
reasonable costs.

The EAC Standards Board is made up of 110 people; 55 of those
110 are State and local officials. The commissioners typically draw
upon the expertise of the Standards Board anyway, and I don’t
{;)hlilnk this amendment really serves any purpose or improves the

ill.

I yield back.

Thg) CHAIRMAN. Anybody else want to be heard on the amend-
ment?

The question is Mr. Ehlers’ amendment No. 3 on H.R. 5803. All
those in favor, signify by saying aye.

Those opposed, no.

In the opinion of the Chair, the noes have it, and the amendment
is not agreed to.

Mr. EHLERS. Mr. Chairman, I may have to withdraw my state-
ment earlier about the obvious intelligence of the members of the
panel, but I won't. I still believe it to be true.

The CHAIRMAN. With that, I recognize Mr. Lungren for amend-
ment No. 1.

Mr. LUNGREN. Thank you very much, Mr. Chairman.

My amendment is a simple amendment that tries to maintain
the balance that was established in HAVA; and in HAVA, the right
of action is with the DOJ, rather than private rights of action, and
it is unclear under this bill whether that would be retained without
my amendment.

[The information follows:]
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AMENDMENT TO H.R. 5803
OFFERED BY MR. DANIEL E. LUNGREN OF

CALIFORNIA
Page 5, insert after line 17 the following:

(d) No PRIVATE ACTIONS AUTHORIZED.—Nothing
in this Aect, including any triggering event such as a the

failure of a voting system or voting equipment or some

1
2
3
4 other emergency situation, shall be construed to create a
5 private right of action for any individual or to create the
6

right for any class of individuals.

£AV10\507081050708.018.xml {40498413)
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Mr. LUNGREN. My amendment simply says nothing in the act, in-
cluding any triggering events such as a failure of a voting system
or voting equipment or some other emergency situation, shall be
construed to create a private right of action for any individual or
create the right for any other class of individuals.

I presume we are not trying to change the basic structure that
was established under HAVA, and for that reason I have included
this amendment. I hope it is noncontroversial.

Ms. LOFGREN. Mr. Chairman, I would urge a “no” vote on the
proposed amendment. The amendment is unnecessary. There is no
private right of action created by this bill. It is simply a grant pro-
gram to permit States to have the option of providing emergency
paper ballots and then to receive reimbursement.

There is no requirement that emergency ballots be provided,
there is no requirement that States and locals opt in, and there is
no need for this amendment.

And I yield back.

The CHAIRMAN. Any other discussion on the amendment?

The question is on Mr. Lungren’s amendment to H.R. 5803. All
those in favor, signify by saying aye.

Those opposed, no.

In the opinion of the Chair, the noes have it, and the amendment
is not agreed to.

Mr. McCarthy, do you have an amendment?

Mr. McCARrTHY. Thank you, Mr. Chairman. I guess we will stick
with tradition here.

My amendment would restrict the eligibility for funds provided
under this legislation to those jurisdictions that require a voter to
provide a photo identification or HAVA form of identification as a
condition of casting the ballot in an election for Federal office. It
will only apply to those that are going after the money.

[The information follows:]
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AMENDMENT TO H.R. 5803

OFFERED BY MR. MCCARTHY OF CALIFORNIA

Page 3, line 16, strike “and”.

Page 3, insert after line 16 the following (and redes-

ignate accordingly):

[—

e RN Y R T

(E) a certification that any individual who
desires to cast a ballot in an election for Fed-
eral office held in the State (in the case of an
application of a State) or in the unit of local
government (in the case of an application of a
unit of loecal government) must present a photo
identification as a condition of casting the bal-
lot, in accordance with terms and conditions de-

seribed in paragraph (3); and

Page b, insert after line 10 the following:

10
11
12
13
14
15
16

$AV10\050708\050708.016 xm!

(3) TERMS AND CONDITIONS FOR PHOTO IDEN-
TIFICATION REQUIREMENT.—With respect to the
certification requirement described in paragraph
(1)(E), the terms and conditions deseribed in this
paragraph are as follows:

(A) An individual who desires to cast a
ballot in person in an election for Federal office

(40435114)
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shall present to the appropriate election offi-

cial—

(i) a current and valid photo identi-
fication; or

(ii) a copy of a current utility bill,
bank statement, government check, pay-
check, or other government document that
shows the name and address of the indi-
vidual.

(B) An individual who desires to cast a

ballot by mail in an election for Federal office

shall submit with the ballot—

(i) a eopy of a current and valid photo
identification; or

(ii) a copy of a current utility bill,
bank statement, govermment check, pay-
check, or other government document that
shows the name and address of the indi-
vidual.

(C) Subparagraphs (A) and (B) apply with

respect to the regularly scheduled general elec-

held in November 2008 and each subse-

quent eleetion for Federal office.

FAV10\050708\050708.016.xmi (40435114)
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The CHAIRMAN. Mr. Davis of Alabama.

Mr. DAvis of Alabama. One clarification, Mr. McCarthy. Were
gou r;)ffering your voter ID amendment or the second amendment
rst?

Mr. McCARTHY. I apologize because on mine it says McCarthy
amendment No. 1. We might have different numbers.

Mr. DAvis of Alabama. I wanted to speak to the voter ID one,
but that is not the one you just referenced.

Mr. McCARTHY. No, this is the voter ID, 2-page amendment.

Mr. DAVIS of Alabama. Thank you.

The only reason, Mr. McCarthy, I wanted to speak to this is be-
cause I do think that, frankly, this is the most substantive of the
amendments that deals with an issue which obviously is very time-
ly right now. I am opposed to the amendment, but I will tell you
at the outset, I have, maybe, a little bit of a different perspective
on the issue than some people do on my side of the aisle.

My election to Congress, as you may know, was against an in-
cumbent Democrat whom I defeated in the primary; and he won
his seat because he achieved the remarkable feat of going from 160
votes in a primary to 16,000 votes in a runoff in one county. He
received 160 in Lowndes County, Alabama, and then in the runoff.
I doubt that was attributable solely to effective voter turnout on his
part.

I do recognize the problem of absentee ballot fraud, or fraud that
occurs at the polls. But I would go back to something Mr. Lungren
I thought, said, very eloquently when he was referring to one of
Mr. Ehlers’ earlier amendments; and he said something to the ef-
fect that we ought to be mindful of the proposition that if some-
thing is a problem, that it automatically means it has to have a
Federal solution. It is a reasonably good instinct.

Because that is a reasonably good instinct, I don’t know that we
need to federalize voter ID standards in the limited context of this
bill or, frankly, in any other context. If States want to follow the
Supreme Court’s ruling last week, that is up to them, their political
prerogative’s to do so.

I will give you one example of how I think the process should
work. In Alabama, we actually have a strong voter ID law. The
way we got it, though, wasn’t through Federal dictates or even
through the courts. We got it because of a compromise between the
legislators.

One group of legislators very strongly wanted to liberalize stand-
ards for convicted felons voting. Another group, on the other polit-
ical divide, wanted to strengthen voter ID standards. So they
reached a compromise. Because of that, many people who were pre-
viously disenfranchised because of their previous convictions for
nonviolent crimes can now vote in Alabama. But as the tradeoff for
that, we have a stronger voter ID law.

In other words, there was bargaining. There was political discus-
sion back and forth. Frankly, that kind of federalism is something
we ought to promote instead of, in this context or any other, dic-
tating voter ID standard.

I yield back my time. I will yield to Ms. Lofgren.

Ms. LoFGREN. Like you, I think this amendment should be de-
feated. This is a simple bill that provides for a need, but I would
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just like to note that subsequent to this bill moving forward legisla-
tively, I would like to discuss with Mr. McCarthy—I mean, he is
essentially suggesting that we should require States to comply with
HAVA in their Federal ID efforts, and I think that is something
worth exploring in the future, not as part of this simple bill. But
it may be that we can find some common ground on that as we con-
tinue this hearing.

Mr. McCARTHY. Would you yield for 1 second? Who controls the
time?

Mr. DAVIS of Alabama. I will yield.

Mr. McCARTHY. I appreciate both your comments because what
I think this amendment does is, it actually does a little of what you
are both saying because this is not mandating to every State. You
have had a Supreme Court decision already, so we no longer have
that question.

This is saying, if the State wants to go after this grant, which
you are going to hold Federal elections in, you are eligible to have
it. The only thing we say, since this is Federal money we are pro-
viding, these are Federal offices, we want to strengthen even what
HAVA has already said, or actually do what HAVA says to do.

So I am not mandating in all the States. The State has the
choice, pay for it themselves; but if they would like to, apply for
a grant. Before here, I belonged to a lot of nonprofits, and when
we applied for a grant, there was requirement of what you had to
do with that money.

So I don’t think it is too far for us, when we have already laid
out what HAVA is, to say, Here’s grant money, take it if you would
like it; but if you like it, we are going to stick to our requirements
of what we have said earlier that this body would do. Because, yes,
you do go in and you vote in Federal offices; and yes, the Supreme
Court has already ruled and made that it was constitutional. So I
am not mandating on every State.

So I agree with what Mr. Lungren said earlier, but I do believe
this is a small step, and at times you can look at this from maybe
a position of you, Mr. Davis, this could actually be a little test pat-
tern, and it would engage States to have that discussion.

In your State, you had the discussion about felons being able to
vote. Other States may not even have taken that up, so they may
not have the ability to have that discussion. This may actually
bring the individuals together to start having the debate, without
mandating it.

So I think, from all perspectives, looking at all our different
ideas, that this actually starts that and could move it forward.

I yield back.

Ms. LOFGREN. If Mr. Davis would just yield briefly, further, 1
would ask unanimous consent that an Associated Press article be
submitted into the record. I just think the Supreme Court noted
there has been no evidence of fraud to justify the ID requirement,
although they did not intervene at that point in the case.

Apparently, the big losers in terms of not being able to vote be-
cause of the ID requirement in Indiana were the Catholic nuns at
St. Mary’s Convent in South Bend, Indiana.

The CHAIRMAN. Without objection.

[The information follows:]
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By DEBOGRAN HASTINGS - 13 hours ago
About 12 Indiana nuns were tumed away Tu‘esday from a poliing place by a fellow sistér
bacause they didi't have state or federal identification bearing 2 photogmp

Sister Julie McGuue said she was forced to turn away her fellow members of Saint Many's
Convent in South Bend, across the'street from the University 6F Notre' Dame, because they
hiad been told earfier that they would need such an D to vote.

The nuns, all in their 80s or 90s, didn't get one but came to the precin‘ct‘anway.

"One came down this morhing, and she was 98, and she said, 'l don't want 1o go do that,™
Sister McGuire said, Soms showed up with outdated passports.'None of them. drives

The convent will make "a very concerted effort” to get praper idéntification for the nuns in
tirne far the general election. "We're going to take from now untit Nbvember {o-getthem out
and getthis done.

"You can't do this like school kids on a bus,” she-said. "I'wish we could.”
Late Tuesday, Secrefary of State Todd Rokita was unapo!ogeiid

“Indfiana’s Voter 1D Law a%phes o everyone. Fromall accounts that we've heard, the sisters
werg aware of the photo D fequirements and chose not to folfow them,” he sald in a
statement released by g office.

Elsewhere across the pivotal state, voting appeared to run smoothly, despite the fears of
some elections experts thatthe Supreme Courl's recent rafusal to strike dowrt Indiana's
controversial photo identification law could cause confusion at the polis.

indiana's' photo 1D law is the strictest in the country. The Republican-led effort was designed
to combat ballot fraud; said suppdrters, who also-have acknowledged that no case involving
someond impersonating & voter at the polls has ever been prosecuted in Indiana.

The state’s American Civil Liberties Union sued; calling the law & poll tax that
disproportionately atfécted minorities and slderly voters, those most fikely to lack such
identification. On April 28; the Supreme Court fuled 6 fo'3 that the law did not violate the
Constitution,

In a primary axpacied to draw record numbets, & voter hot fine sat up by the secretary of
state's office mostly received calls concerning precinet locations, spokeswoman Bethany
Deninger said. .

But a group of voling rights ddvocates that estabhshad a sepatate hat line reported reoexvmg
several calls from wolldsbe voters who wete tuimed away at precincts because they lacked
state or federal idéntifi cation bearing a photograph,

One newly married womal'said she was told shie couldn't Vote bécaise her driver's license

name didn't match the one on her voter registration record, said Myria Perez of the Brenpan
Center Justice al New Yark University's law school, coordinator of the 1-866- OUR VOTE hot
line, Another wWoinan said she was turned-away from casting her fi haliot because she
had only a college-issued 1D card and an out-of-state driver's license, Perez said.

"These laws are confusing. People don't know how they're supposed to be applied,” she said.

According to'the New Voters Project; sponsored by Student Public interest Graups, about a
dozen college tidents at Notre Dame, Butler University and Indiana University said they
were told af the polls they didn't have the right form of identification.

Angsla Hiss, a 19-year-old sophomore 8t Notre Dame‘ presented her Notre Dame D card
and her linois diiver's cense. Poll workers did niot inform her that she could have cast a
provisional ballot, she told project staff monitoring her polling place.

In some counties, polling locations ran shiort on ballots as voters flocked to indiang’s first

meaningful preswdenha! primary in 40 years: indiana’s largest, Mavion County, Had to:print
several thousand extra Démocratic ballots because of increased demand i traditionally.

5/7/2008
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Republican voting areas, said Angie Nussmeyer, spokeswoman for the clerk's office.

"Primaries are very quiet, and | think the turnout we might see today probably rivals some of
our general elections,” she said.

In southern Jackson County, at least one precinct ran short of ballots and an electronic
backup system failed. Polt workers made copies of ballots and planned to hand-count them,
which was expected to delay results there.

Several pracincts in northwestern Porter County, where Barack Obama was expected o do
well, also ran out of Democratic baliots, and a judge ordered polls to stay open an additional
hour.

Nancy Zondor of Chesterton said she went to vote at her Porter County polling site about 4
p.m. only to be toid she would have to wait or come back for a Democratic ballot. She said
she had to leave without voting to drive to her son's track meet,

"l was aggravated, for sure, it's a big election,” said Zondor, who planned to vote for Obama.
" just always vote in every election and want to."

Since the Supreme Court decision last month, advocacy groups have fretied that people
showing up to vote in Tuesday's primary would not understand their rights, which include
being able to cast a provisional ballot and obtain a proper ID within 10 days so that ballot
would be counted later.

Sean Greene, of the nonpartisan electionline.org, was monitoring precincts in the Lafayette
area of Tippecanoe County. "I's going pretty well,” he said, despite long lines. "Most of the
people f've seen today are prepared and used to this. They have thelr IDs out already.”

That thought was echoed in South Bend, where Elizabeth Bridges, 63, said half of the people
working in her voting precinct were family members, but still she showed her iD.

“I think the law is a good thing because a lot of people are crocked,” she said.

Associated Press Writers Tom Murphy, Tom Coyne and Ryan Lenz in Indiana contributed to
this report.

Hosted by GO&?fgIQ

Copyright © 2008 The Associated Press. All rights reserved.

http://ap.google.conv/article/ALeqM5gRN5912QQCVZYwidLSokUeN1KIhQDIOGGIHGO  5/7/2008



60

Mr. McCARTHY. If you would just yield for 1 second, I did read
that article, but the only thing I would say, my son is 14 years old,
and I had to take my Pacific Gas and Energy bill, my electric bill,
down to the high school to sign him up.

To get on an airplane every day, I show an ID as well. Having
been a part of this committee prior to a member, where I went to
Lumberton, North Carolina, I went out to California on these con-
tested races, I can show you time and time again where voter fraud
has taken place.

Mr. DAVIS of Alabama. If the gentleman would yield for 1 second.
We, in different interest groups, can argue back and forth. My
proposition is that it does take place.

But where I disagree with you I think is, the entity and the juris-
diction in the best position to determine how big a problem it is,
is almost certainly the State. It is not the Federal Government.

I take your broader point, but as we all know, in effect, the juris-
dictional hook for this committee doing anything in this area is the
fact that they are getting Federal money. I would necessarily add
to that a substantive argument that it is a good thing for them to
do it and a constraint we ought to put on them.

If States want to have voter ID laws, actually I think Alabama’s
voter ID law is a good one, and I support it. But if States want to
have these laws, that ought to be their political choice and ought
to flow out of their bargaining as a result of federalism. And I abso-
lutely agree with Ms. Lofgren’s point that there is very little evi-
dence that would allow Congress to make a finding of fact that this
is a national problem that entitles us to act, when States have cho-
sen not to act.

I think both you and Mr. Lungren are principled conservatives.
I would hope you would agree with me that if there is no strong
congressional finding of a pervasiveness of a problem, we ought to
let the States act.

I yield back.

The CHAIRMAN. Mr. Ehlers.

Mr. EHLERS. Thank you, Mr. Chairman.

Just one clarification: There are two means of becoming eligible
for the funds, one is a photo identification, which everyone has
been discussing, but it also says “or other HAVA-compliant form of
identification.”

So this amendment does not in any way require a photo ID. It
simply says that is one of the two methods of satisfying the re-
quirement.

I urge adoption of the amendment, and yield back.

The CHAIRMAN. Any more debate on the amendment?

Mr. LUNGREN. Move to strike the last word.

First of all, I appreciate the comments from the gentleman from
Alabama. I just wish, in addition to agreeing with me, he might
vote with me occasionally. That would be appreciated.

The gentlelady caused me to respond because she referred to
South Bend, Indiana, the home of my sainted alma mater, Notre
Dame, and the Catholic nuns there.

Look, I hear this argument all the time, that there is no proof
that fraud takes place that would require us to require IDs. As at-
torney general of the State of California, I established a task force
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to deal with the problems of voter fraud. The problem is, it is so
difficult to prove after the fact.

Some of the steps that have been taken in the past to try and
alert people to the fact that they shouldn’t vote if they don’t have
a right to vote have been abused such that they appear to be ef-
forts to suppress voter turnout of people who otherwise would be
eligible.

Given the fact that you have those two problems, we need to do
something to establish a means by which we can deter illegal con-
duct, because if someone votes who doesn’t have a right to vote,
they are taking your vote away as surely as if they do not allow
you to go to the polling place.

Having gone through this for a number of years and having tried
to see what we could do to get at the problem of voter fraud, I can
just tell you, without additional means that allow us to somehow
deter that illegal conduct and then to prosecute it, we will never
get at that problem. And so while it is easy to say that there is
no proof of fraud, it is, in fact, part of the problem that proof is
so difficult.

And yet, as the gentleman from Alabama has said, I think it
stretches credulity to believe that there aren’t people out there who
would take advantage of a system in an illegal way for their own
benefit, when they know it is so difficult under current standards
and current laws to prove when they have acted in that illegal
fashion.

So I just would relate that because I keep hearing this statement
at this committee and in other places that there is no proof. We
have had dogs and cats voting in California, or registered to vote;
we have had dead people registered to vote. The problem is, it is
so difficult to prove it after the fact.

Mr. EHLERS. Will the gentleman yield?

Mr. LUNGREN. Yes, I would be happy to yield.

Mr. EHLERS. I thank the gentleman for yielding. There is a con-
siderable amount of fraud that takes place. It is not only hard to
prove, it is hard to detect.

But at the same time, it is very important to take whatever
means we can to deal with the problem. I have always said, if any
State requires a photo ID, or if we would ever require one feder-
ally, we should be certain to provide the funds for anyone who has
difficulty proving their citizenship or proving their birth in this
country or whatever, that that should be the responsibility of the
government in establishing the photo ID, to help them in that and
pay for it so that we don’t inadvertently exclude anyone.

I was at the Lumberton, North Carolina, hearing, as was Mr.
McCarthy; and it was very clear from the testimony that there was
considerable fraud in that particular election. It does take place,
and it won’t disappear just by naming it. But you do have to spe-
cifically identify it as it is occurring.

What particularly bothered me in another contested case I was
on is that the people voting illegally did not know they were voting
illegally. These were undocumented aliens who had been told by
certain groups that, Yes, it is fine; if you are living in this country,
all you have to do is sign this card, you will be registered to vote
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and you can legally vote. It is a terrible risk to the individuals who
voted because they could be deported immediately for doing that.

So it is not so much the individual voters I worry about, it is the
groups who manipulate voters and persuade them to do something
improperly.

With that, I yield back.

The CHAIRMAN. Ms. Lofgren.

Ms. LOFGREN. I move to strike the last word.

I don’t want to unduly delay this, but I will just note that the
Supreme Court, hardly a bastion of liberality, noted that there is
virtually no evidence of fraud in voting in the United States. They
noted further that the motivations for these voter ID laws were, in
all likelihood, partisan. They declined to intervene in the Indiana
case at that stage of the proceedings.

I am disappointed by the decision, although I do understand it.
I just can’t leave these statements out there unrefuted, because
they are so preposterous.

I would yield to my colleague, Mr. Gonzalez.

Mr. GONZALEZ. Thank you very much, Ms. Lofgren.

I guess the response is, you keep hearing there is no evidence of
fraud, and I know you seized on that particular thing; but I know
that there is evidence of disenfranchisement. We know that for cer-
tain.

And I know there’s reports about nuns not being able to vote in
the Indiana primary yesterday and so on. I know that in Texas
there are certain difficulties regarding producing certain docu-
mentation. So we do know that occurs.

So the question will always be—there is no doubt that there has
to be instances of fraud in any human endeavor; the question really
is, Do those benefits really outweigh the costs? And it’s not just po-
tential costs. We know it’s out there.

The other thing I will say, I think we do have to have a good-
faith debate on identifying how difficult it is to obtain the required
documentation that the different ID laws require. We really are not
certain about that percentage of the population that would find it
very hard.

I know—my mother never drove a car. And until she went to the
retirement home—I guess, my father passed away 7 years ago, and
that is when she went—she really did not have an ID.

Now, she does not have a utility bill. She doesn’t pay utilities.
I am not even sure if she has the phone bill in her name or what-
ever. If it wasn’t for my sister that took her down to the Depart-
ment of Public Safety and got her a photo ID—she now has a photo
ID.

So it is possible, and I understand that; but there are many,
many individuals, maybe not as fortunate as my mother, residing
in the community that she does, and in having children that have
the time and such to do what they did with mom.

1 So it is out there. I think we can enter that debate at a future
ate.

I will say this, though, for the lawyers that are here today. The
Supreme Court decision is not the last time it is going to be looking
at voter ID laws. We know that the very basis for that lawsuit and
the way it went up, but I venture to guess, when you do have the
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disenfranchised voter population in specific cases, you will go back
up for review. I think it even hints at that. So I don’t think the
debate is totally over.

I don’t believe this is the time. I don’t think the amendment is
the vehicle. And of course, I would intend on opposing the amend-
ment.

I yield back.

Ms. LOFGREN. I yield back, Mr. Chairman.

The CHAIRMAN. The question is on the amendment. All those in
favor of Mr. McCarthy’s amendment No. 1 to H.R. 5803, signify by
saying aye.

Any opposed, signify by no.

Mr. EHLERS. Recorded vote.

The CHAIRMAN. In the opinion of the Chair, the noes have it.

ﬁx recorded voted is requested. Would the Clerk please call the
roll.

The CLERK. Ms. Lofgren.

Ms. LOFGREN. No.

The CLERK. Mr. Capuano.

Mr. CapuAaNoO. No.

The CLERK. Mr. Gonzalez.

Mr. GONZALEZ. No.

The CLERK. Mrs. Davis of California.

[no response.]

The CLERK. Mr. Davis of Alabama.

Mr. DAvIs of Alabama. No.

The CLERK. Mr. Ehlers.

Mr. EHLERS. Yes.

The CLERK. Mr. Lungren.

Mr. LUNGREN. Yes.

The CLERK. Mr. McCarthy.

Mr. McCARTHY. Yes.

The CLERK. Mr. Brady.

Mr. BRADY. No.

The CHAIRMAN. In the opinion of the Chair, the ayes are 3, the
noes are 5, and the amendment fails.

Mr. McCarthy, amendment No. 2.

Mr. McCARTHY. Thank you, Mr. Chairman.

This amendment is actually pretty simple. It simply states that
it puts the jurisdictions on notice that this program has not been
funded.

[The information follows:]



64

FANLWHOREP\H5803AMD_009. XML

AMENDMENT TO H.R. 5803

OFFERED BY MR. MCCARTHY OF CALIFORNIA
Page 5, insert after line 17 the following:

1 (d) SECTION NOT EFFECTIVE UNTIL AMOUNT Ap-
PROPRIATED TFOR GRANTS EQUALS AMOUNT AUTHOR-
IZED TO BE APPROPRIATED.—The Commission may not
carry out any action under this section, and no provision
of this section shall otherwise take effect, until the amount
appropriated for grants pursuant to the authorization of

appropriations under section 3 equals the amount author-
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ized to be appropriated for grants under such section.
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Mr. McCARTHY. In essence what it says is, this amendment con-
ditions the creation of this grant program when the funds are ap-
propriate. So no one goes out and spends the effort if the funds are
not there.

And I yield back.

The CHAIRMAN. Ms. Lofgren.

Ms. LOFGREN. I would urge a “no” vote on the amendment. The
grant program is completely optional and therefore might not re-
quire the full $75 million that is authorized.

We almost never, and we should not in this case, have a program
that States and locals are interested in be contingent upon appro-
priations. Congress often appropriates less than the full amount
that is authorized. If funding is made available, States and locals
should be able to apply for reimbursement.

I think that the amendment does nothing to assist.

Mr. DAvIs of Alabama. Would you yield, Ms. Lofgren?

Ms. LOFGREN. I would yield.

Mr. DAvVIS of Alabama. I would be happy to apply the standards
in No Child Left Behind, if you want to extend it.

Mr. McCARTHY. I would be glad. I wasn’t here during No Child
Left Behind. But knowing the study of what has gone on with
HAVA and knowing where States are, I think this is a very good
standard to have.

And lots of times they see a bill out there, and these States think
there is going to be money for it. I just believe in making sure we
have the money there before someone puts up the work, because
I hate to see people do work and not get the money.

The CHAIRMAN. The question is on the amendment No. 2 to H.R.
5803. All those in favor, signify by saying aye.

Any opposed, signify by saying no.

In the opinion of the Chair, the noes have it.

Mr. EHLERS. Recorded vote.

The CHAIRMAN. A recorded vote is requested.

The CLERK. Ms. Lofgren.

Ms. LOFGREN. No.

The CLERK. Mr. Capuano.

Mr. CAPUANO. No.

The CLERK. Mr. Gonzalez.

Mr. GONZALEZ. No.

The CLERK. Mrs. Davis of California.

[no response.]

The CLERK. Mr. Davis of Alabama.

Mr. DAvis of Alabama. No.

The CLERK. Mr. Ehlers.

Mr. EHLERS. Aye.

The CLERK. Mr. Lungren.

Mr. LUNGREN. Aye.

The CLERK. Mr. McCarthy.

Mr. McCARTHY. Aye.

The CLERK. Mr. Brady.

Mr. BRADY. No.

The CHAIRMAN. The noes are 5, the ayes are 3; the amendment
fails.
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The Chair now recognizes the vice chairman for the purpose of
offering a motion.

Ms. LOFGREN. Mr. Chairman, I move to report H.R. 5803 favor-
ably to the House.

The CHAIRMAN. All those in favor, signify by saying aye.

Any opposed?

In the opinion of the Chair, the ayes have it.

Mr. EHLERS. Recorded vote.

The CHAIRMAN. Ask the Clerk for a recorded vote.

The CLERK. Ms. Lofgren.

Ms. LOFGREN. Aye.

The CLERK. Mr. Capuano.

Mr. CAPUANO. Aye.

The CLERK. Mr. Gonzalez.

Mr. GONZALEZ. Aye.

The CLERK. Mrs. Davis of California.

[no response.]

The CLERK. Mr. Davis of Alabama.

Mr. DAVIS of Alabama. Aye.

The CLERK. Mr. Ehlers.

Mr. EHLERS. No.

The CLERK. Mr. Lungren.

Mr. LUNGREN. No.

The CLERK. Mr. McCarthy.

Mr. McCARTHY. No.

The CLERK. Mr. Brady.

Mr. BRADY. Aye.

The CHAIRMAN. The ayes are 5, the nays are 3, and the motion
is agreed to.

Without objection, the motion is considered laid upon the table
and the bill, reported to the House. Members will have two addi-
tional days provided by the House to file views if requested. With-
out objection, the staff are authorized to make technical and con-
forming changes to H.R. 5803.

Mr. EHLERS. Minority views?

The CHAIRMAN. Members will have two additional days provided
by the House rules for minority views.

Without objection, the staff will be authorized to make technical
and conforming changes to H.R. 5803.

The next bill on the agenda the committee will consider today is
H.R. 5893, to reauthorize the sound recording and film preserva-
tion programs of the Library of Congress.

This important bill, the Library of Congress Sound Recording
and Film Preservation Programs Reauthorization Act of 2008,
would reauthorize through 2017 the Library of Congress Sound and
Film Preservation Board. I introduced this bill after discussions
with the Library of Congress and other interested parties regarding
the need for reauthorization of these programs.

The National Film Preservation Board was created in 1988 to ad-
dress the rapid deterioration of important films. The Film Preser-
vation Board is responsible for identifying and preserving films
that are “culturally, historically, or aesthetically significant.” Up to
25 films per year are then preserved for future viewing. Along with
the National Film Preservation Foundation, the Film Preservation
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Board ensures that all generations from all over the world will be
able to view these remarkable films and feel their power firsthand.

Building on the success of the Film Preservation Board, the Na-
tional Recording Preservation Board, created by the National Re-
cording Preservation Act of 2000, is one piece of a three-tiered sys-
tem that ensures the preservation of culturally significant sound
recordings. There are currently 225 entries in the National Record-
ing Registry, and that number will only continue to grow. From
music to historical speeches, the Recording Preservation Board
makes certain that future generations can experience these histori-
cally important and powerful sounds.

It is necessary that we reauthorize the Recording and Film
Boards to allow them to continue their vital mission and to see to
it that all those who come after us will be able to listen and wit-
ness those sounds and sights that are essential to our national her-
itage.

I would now like to recognize our ranking member for an opening
statement.

Mr. EHLERS. Thank you, Mr. Chairman.

I totally agree with the bill and I have a written statement here
which, in the interest of time, I will enter into the record.

Just let me say I am very pleased with the Library of Congress
Sound Recording and Film Preservation Program. It certainly has
to be reauthorized, and they are doing a great service to the Na-
tion.

Frankly, I am worried about the expense. I would love to have
the movie industry contribute substantially to the preservation of
the films that they have made a lot of money on.

But that is a separate issue. I just wanted to get that comment
on the record.

With that, I will yield back.

The CHAIRMAN. I thank the gentleman. I now call up and lay be-
fore the committee the bill H.R. 5893. Without objection, the bill
is considered as having been read and without objection the bill is
considered as read and open for amendment at any point.

[The information follows:]



68

110111 CONGRESS
129 H, R. 589

To veauthorize the sound recording and filin preservation programs of the

Mr,

Library of Congress, and for other purposes.
g

IN THE HOUSE OF REPRESENTATIVES

APRIL 24, 2008
BRrADY of Penngylvania introduced the following bill; which was referred
to the Committee on House Administration, and in addition to the Com-
mittee on the Judiciary, for a period to be subsequently determined by
the Speaker, in cach case for consideration of such provisions as fall with-
in the jurisdiction of the committee concerned

A BILL

To reauthorize the sound recording and film preservation

programs of the Library of Congress, and for other purposes.

1

2
3
4
5
6
7
8
9

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Library of Congress
Sound Recording and Film Preservation Programs Reau-
thorization Act of 2008”.

SEC. 2. SOUND RECORDING PRESERVATION PROGRAMS.
(a) NATIONAL RECORDING PRESERVATION

BOARD.—
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2
(1) REAUTHORIZATION.—

(A) IN GENERAL.—Section 133 of the Na-

tional Recording Preservation Act of 2000 (2
U.8.C. 1743) is amended by striking “for cach
of the first 7 fiscal years beginning on or after
the date of the enactment of this Aet” and in-
serting “for the first fiscal year beginning on or
after the date of the enactment of this Aet and
each succeeding fiscal year through fiscal year
20147,

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall take effect as
if included in the enactment of the National Re-
cording Preservation Act of 2000.

(2) CRITERIA FOR REMOVAL OF MEMBERS.—
Seetion 122(d)(2) of such Aet (2 U.S.C. 1722(d)(2))
1s amended to read as follows:

“(2) REMovaL OF MEMBERS.—The Librarian
shall have the authority to remove any member of
the Board if the member fails, after receiving proper
notification, to attend (or send a designated alter-
nate to attend) a regularly scheduled Board meeting,
or if the member is determined by the Librarian to
have substantially failed to fulfill the member’s re-

sponsibilities as a member of the Board.”.
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1 (b) NATIONAL RECORDING PRESERVATION FOUNDA-
2 TION.—
3 (1) REAUTHORIZATION.—
4 (A) IN GENERAL.—Secction 152411(a) of
5 title 36, United States Code, is amended by
6 striking “for each of the first 7 fiscal years be-
7 ginning on or after the date of the enactment
8 of this chapter” and inserting “for the first fis-
9 cal year beginning on or after the date of the
10 enactment of this chapter and cach suceceding
11 fiseal year through fiscal year 20147,
12 (B) EFFECTIVE DATE.—The amendment
13 made by subparagraph (A) shall take effect as
14 if inclnded in the enactment of the National Re-
15 cording Preservation Aet of 2000.
16 (2) PERMITTING BOARD MEMBERS TO SERVE
17 MORE THAN 2 TERMS.—Section 152403(b)(4) of
18 such title is amended by striking the second sen-
19 tence.
20 (3) PERMITTING BOARD TO DETERMINE LOCA-
21 TION OF PRINCIPAL OFFICE -
22 (A) IN GENERAL.—Seetion 152406 of such
23 title is amended by striking “Distriet of Colum-
24 bia.” and Inserting ‘‘Distriet of Columbia or an-

+HR 5893 TH
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other place as determined by the Board of Di-
rectors.”.

(B) CONFORMING AMENDMENT.—Section
152405(b) of such title is amended by striking
“District of Cohunbia,” and inserting “‘jurisdie-
tion in which the principal office of the corpora-
tion is located,”.

(4) CLARIFICATION OF LIMITATION ON USE OF

FUNDS FOR ADMINISTRATIVE EXPENSES.—Section

152411(b) of such title i1s amended to read as fol-
lows:
“(b) LIMITATION RELATED TO ADMINISTRATIVE KX-

PENSES.

Amounts authorized under this section may not
be used by the corporation for management and general
or fundraising expenses as reported to the Internal Rev-
enue Service as part of an annual information return re-
quired under the Internal Revenue Code of 1986.7.
SEC. 3. FILM PRESERVATION PROGRAMS.
‘(a) NATIONAL FILM PRESERVATION BOARD.—
(1) REAUTHORIZATION.—
(A) IN GENERAL.~—Section 112 of the Na-
tional Film Preservation Act of 1996 (2 U.S.C.
179v) 1s amended by inserting after “the li-
brarian” the following: “for the first fiscal vear

beginning on or after the date of the enactment

*HR 5893 IH
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of this Act and each succeeding fiseal year

through fiseal year 20147,

(B) CONFORMING AMENDMENT.—Section
113 of sueh Aet (2 U.S.C. 179w) is amended
by striking the first sentence.

(C) EFFECTIVE DATE.—The amendments
made by this paragraph shall take effect as if
inchided in the enactment of the National Film
Preservation Act of 1996.

(2) EXPANDING AUTHORIZED USES OF SEAL.—
Seetion 103(h) of sueh Act (2 U.S.C. 179m(b)) is
amended by adding at the end the following: “The
Librarian may authorize the use of the seal by the
Library or by others for other limited purposes in
order to promote in the National Film Registry
when exhibiting, showing, or otherwise disseminating
films in the Registry.”.

(3) UPDATING NAMES OF ORGANIZATIONS REP-

RESENTED ON BOARD.—Section 104(a)(1) of such

Act (2 U.S.C. 179n(a)(1)) is amended—
(A) in subparagraph (E), by striking “Cin-
ema” and inserting “Cinema and Media”;
(B) in subparagraph (&), by striking “De-

partment of Film and Television” and inserting

*HR 5893 IH
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“Department of Film, Television, and Digital
Media’’;
() in subparagraph (H), by striking
“Film and Television” and inserting “Cinema
Studies™”; and
(D) by amending subparagraph (L) to read
as follows:
“(1)) Sereen Actors Guild.”.
(b) NATIONAL FILM PRESERVATION FOUNDATION.—
(1) REAUTHORIZATION —Section 151711(a) of
title 36, United States Code, is amended to read as
follows, by inserting after the first sentence the fol-
lowing:
“(a) AUTIIORIZATION OF APPROPRIATIONS.—
“(1) In GENERAL.—There are authorized to be
appropriated to the Library of Congress amounts

necessary to carry out this chapter, not to exceed

“(A) $530,000 for each of the fiscal years
2005 through 2009;

“(B) $750,000 for each of the fiscal yvears
2010 through 2011; and

“(C) $1,000,000 for cach of the fiseal
vears 2012 through 2017,
“(2) MaTcHING.—The amounts authorized to

he appropriated under this subsection are to be

+HR 5893 IH
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made available to the corporation to match any pri-
vate contributions (whether in eurrency, services, or
property) made to the corporation by private persons
and State and local governments.”.

(2) REPATRIATION OF FILMS FROM FOREIGN
ARCHIVES AS PURPOSE OF FOUNDATION.—Section
151702(1) of such title is amended by striking
“United States;” and inserting “United States and
the repatriation of American films from foreign ar-
chives;”".

(3) EXTENSION OF DEADLINE FOR FILLING VA-
CANCIES IN MEMBERSHIP OF BOARD OF DIREC-
TORS.—Section 151703(b)(5) of such title 1s amend-

ed by striking “60 days” and inserting “120 days”.

SEC. 4. PERMITTING DISTRIBUTION OF ACQUIRED NEWS

TRANSMISSIONS IN AMERICAN TELEVISION
AND RADIO ARCHIVES FOR RESEARCH OR
DEPOSIT IN PUBLIC LIBRARIES OR AR-
CHIVES.

Seetion 113(b)(3) of PPublic Law 94-553 (commonly

known as the “American Television and Radio Archives
Act”) (2 T.S.C. 170(b)(3)) 1s amended by striking “‘this
subseetion” and inserting “this subscetion or a copy or

phonorecord of a transmission program deseribed under

+HR 5883 IH
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1 this subsection which is acquired by the Librarian pursu-
2 ant to subsection (a)(1)".

O
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The CHAIRMAN. I have a minor amendment to correct a drafting
error to ensure that both programs are reauthorized for the same
period of time. Without objection, the amendment is considered and
read.

[The information follows:]
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FANLW\HODEM\HS893AMD_001. XML

AMENDMENT TO H.R. 5893

OFFERED BY MR. BRADY OF PENNSYLVANIA
Page 2, line 10, strike “2014"7 and insert “2016",
Page 3, hine 11, strike “20147 and insert “2016".
Page 5, line 2, strike “2014” and insert “2016"".

Page 6, line 23, strike “2017" and insert 20167,

FAV10A\050608\050608.207 . xmi {40438114)
May 6, 2008 (3:41 p.m.)
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The CHAIRMAN. Is there any debate?

Mr. EHLERS. Mr. Chairman, it is a good amendment. It brings
everything into conformity. I urge the adoption of the amendment.

The CHAIRMAN. Without objection, the amendment is adopted.
Thank you.

Is there any additional debate? Any additional amendments?

If not, I move that the committee report H.R. 5893, as amended,
favorably to the House. The question is on the motion. All those in
favor, signify by saying “aye.”

Those opposed “no.”

In the opinion of the Chair, the ayes have it, The motion is
agreed to. The motion to reconsider is laid upon the table and the
bill will be reported to the House. Without objection, the staff are
authorized to make such technical and conforming changes to H.R.
5893 as may be required to reflect the actions of the committee.

The CHAIRMAN. The last item on today’s agenda is H.R. 5972, the
U.S. Capitol Police Administrative Technical Corrections Act of
2008. This bill was introduced by me, with Ranking Member Mr.
Ehlers and the chairman of the Capitol Security Subcommittee as
original cosponsors.

[The information follows:]
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110t CONGRESS
2D SESSION H. R.

To make technical corrections to the laws affecting certain administrative
authorities of the United States Capitol Police, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

May 6, 2008
Mr. BRADY of Pennsylvania (for himself, Mr. EHLERS, and Mr. CapraNo) in-
troduced the following bill; which was referred to the Committee on
House Administration

A BILL

To make technical corrections to the laws affecting certain
administrative authorities of the United States Capitol
Police, and for other purposes.

1 Be it enacted by the Senate und House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “United States Capitol

Police Administrative Technical Corrections Act of 2008,

THE CAPITOL POLICE.

2

3

4

5

6 SEC. 2. ADMINISTRATIVE AUTHORITIES OF THE CHIEF OF
7

8 (a) CLARIFICATION OF CERTAIN HIRING AUTHORI-
9

TIES.—
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(1) CHIEF ADMINISTRATIVE OFFICER.-—Section
108(a) of the Legislative Branch Appropriations
Act, 2001 (2 U.8.C. 1903(a)) is amended to read as
follows:

“(a) CHIEF ADMINISTRATIVE OFFICER.—

“(1) ESTABLISHMENT.—There shall be within
the Capitol Police an Office of Administration, to be
headed by the Chief Administrative Officer, who
shall report to and serve at the pleasure of the Chief
of the Capitol Police.

“(2) ArPOINTMENT.—The Chiet Administrative
Officer shall be appointed by the Chief of the Capitol
Police, after consultation with the Capitol Police
Board.

“(3) CoMPENSATION.—The annual rate of pay
for the Chief Administrative Officer shall be the
amount. equal to $1,000 less than the annual rate of
pay in effect for the Chief of the Capitol Police.”.

(2) PERSONNEL OF OFFICE OF ADMINISTRA-
TION.~—Section 108(¢)(1) of the Legislative Branch
Appropriations Act, 2001 (2 U.S.C. 1903(¢)}(1)) is
amended—

(A) by striking “The Chief Administrative

Officer” and inserting “The Chief of the Cap-

itol Police”; and

«HR 5972 IH
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(B) by striking “but shall not” and all that
follows and inserting a period.
(3) CERTIFYING OFFICERS.—Section 107(a) of
the Legislative Branch Appropriations Act, 2001 (2
U.8.C. 1904(a)) is amended by striking “the Capitol
Police Board” and inserting “the Chief of the Cap-
itol Police”.
(4) REPEAL OF COMMITTEE APPROVAL FOR

HIRINGS, TERMINATIONS, AND PROMOTIONS.—Sec-

tion 1018(e)(1)(B) of the Legislative Branch Appro-

priations Act, 2003 (2 U.S.C. 1907(c)(1)(B)) is
amended to read as follows:

“(B) SPECIAL RULES FOR CERTAIN AC-

TIONS, —

“(i) PRIOR NOTICE REQUIRED FOR

HIRINGS, TERMINATIONS, AND PRO-

MOTIONS.—In carrying out the authority

under this paragraph, the Chief of the

Capitol Police may carry out any of the

following actions only after providing no-

tice to the Committee on Iouse Adminis-

tration of the House of Representatives

and the Committee on Rules and Adminis-

tration of the Senate and receiving an ac-

«HR 5972 TH
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knowledgment from each such Committee
that the Committee has received the notice:

“(I) The appointment or termi-
nation of any officer, member, or em-
ployee.

“(I1) The promotion of any non-
civilian officer, member, or employee
to any rank higher than Private First
Class or the promotion of any civilian
employvee to any position.

“(ii) APPROVAL REQUIRED FOR ES-
TABLISHHMENT OF NEW POSITIONS, RE-
CLASSIFICATION OF POSITIONS, AND REOR-

JANIZATION PLANS.—The establishment

by the Chief of the Capitol Police of any
new position for officers, members, or cm-
ployees of the Capitol Police, the reclassi-
fication by the Chief of any position for of-
ficers, members, or employees of the Cap-
itol Police, and any reorganization plan for
the Capitol Police shall be subjeet to the
approval of the Committees referred to in

clause (1).”.

(5) CONFORMING APPLICATION OF CONGRES-

SIONAL ACCOUNTABILITY ACT OF 1995 -

+HR 5972 TH
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1 (A) IN GENERAL.—Section 101(9)}{D) of
2 the Congressional Accountability Act of 1995 (2
3 U.8.C. 1301(9)(D)) is amended by striking
4 “the Capitol Police Board,” and inserting “the
5 United States Capitol Police,”.
6 (B) NO EFFECT ON CURRENT PRO-
7 CEEDINGS.—Nothing in the amendment made
8 by subparagraph (A) may be construed to affect
9 any procedure initiated under title IV of the
10 Congressional Aceountability Act of 1995 prior
11 to the date of the enactment of this Act.
12 (6) NO EFFECT ON CURRENT PERSONNEL.—
13 Nothing in the amendments made by this subsection
14 may be construed to affect the status of any indi-
15 vidual serving as an officer or employee of the
16 United States Capitol Police as of the date of the
17 enactment of this Aet.
18 (b) DEPOSIT OF REIMBURSEMENTS FOR Law EN-

19 FORCEMENT ASSISTANCE.—

20 (1) IN GENERAL.—Section 2802 of the Supple-
21 mental Appropriations Act, 2001 (2 U.S.C. 1905) is
22 amended

23 {(A) in subscction (a)(1), by striking “Cap-
24 itol Police Board” cach place it appears and in-
25 serting *United States Capitol Police””; and

HR 5972 IH
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(B) in subseetion (a)(2}, by striking “Cap-
itol Police Board” and inserting “Chief of the

United States Capitol Poliee”.

(2) EFFECTIVE DATE.~The amendments made
by paragraph (1) shall take effect as if included in
the enactment of the Supplemental Appropriations
Aet, 2001.

(¢) AUTIHORITY TO SEEK WAIVERS FOR CLaMS To

RECOVER ERRONEOUS PAYMENTS.
(1) In GENERAL.—Scetion 1018(a)(2) of the
Legislative  Branch Appropriations Aet, 2003 (2
U.S.C. 1907(a)(2)) is amended to read as follows:
“(2) TRANSFER.—

“({A) IN GENERAL—Any statutory fune-
tion, duty, or authority of the Chief Administra-
tive Officer of the House of Representatives or
the Sceretary of the Senate as disbursing offi-
cers for the Capitol Police shall transfer to the
Chief of the Capitol Police as the single dis-
bursing officer for the Capitol Police.

“(B) AUTHORITY TO SEEK WAIVERS FOR
CLAIMS TO RECOVER ERRONEOUS PAYMENTS.—
In the ease of the authority to waive a claim of
the United States against a person arising out

of an erroneous payment of any pay or allow-

«HR 5972 IH
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ances to an officer or employee of the Capitol

Police—

“Q) the Chief of the Capitol Police
shall exercise such authority in the same
manner as the Secretary of the Senate
under section 2 of the Act entitled ‘An Act
to authorize the waiver of claims of the
United States arising out of erroneous pay-
ments of pay and allowances to certain of-
ficers and cmployees of the legislative
branely’, approved July 25, 1974 (2 U.S.C.
130¢);

“(it) an application for a waiver of
such a claim shall be investigated by the
Chief Administrative Officer of the Capitol
Police, who shall submit a written report
of the investigation to the Chief; and

“(il) an application for a waiver of
such a claim in an amount aggregating
more than $1,500 may also be investigated
by the Comptroller General, who shall sub-
mit a written report of the investigation to

the Chief.”.

(2) EFFECTIVE DATE.—The amendment made

by paragraph (1) shall apply as if included in the
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enactment of the Legislative Branch Appropriations
Act, 2003.
(d) MODIFICATION OF AUTHORITY To Make Ab-
VANCE PAYMENTS FOR SUBSCRIPTION SERVICES,

(1) IN GENERAL.—Scetion 1002 of the Legisla-
tive Branch Appropriations Act, 2008 (Public Law
110-161) is amended——
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(A) by striking “fiscal year 2008 and each
suceeeding fiseal year” and inserting “fiscal
vears 2008 and 20097;

(B) by mserting after “the Senate,” the
following: “the Committee on llouse Adminis-
tration of the House of Representatives, and
the Committee on Rules and Administration of
the Senate,”’; and

() by striking “determines it to be more
prompt, efficient, or economical to do so” and
nserting the following: “certifies in writing that
doing so would promote efficiency and cost-ef-
fectiveness’ .

(2) EFFECTIVE DATE.—The amendments made

by paragraph (1) shall take effeet as if ineluded in
the enactment of the Liegislative Branch Appropria-

tions Aect, 2008.

*HR 5972 IH
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(e} PRIOR NOTICE TO AUTHORIZING COMMITTEES
OF DBPLOYMENT OUTSIDE JURISDICTION.—Section
1007(a)(1) of the Legislative Branch Appropriations Act,
2005 (2 U.8.€. 1978(a)(1)) is amended by striking “prior
notification to” and inserting the following: “prior notifi-
cation to the Committee on House Administration of the
House of Representatives, the Committee on Rules and
Administration of the Senate, and”.
SEC. 3. GENERAL COUNSEL TO THE CHIEF OF POLICE AND

THE UNITED STATES CAPITOL POLICE.

{a) APPOINTMENT AND SERVICE.

(1) IN GENERAL—There shall be within the
United States Capitol Police the General Counsel to
the Chief of Police and the United States Capitol
Police (hereafter in this subsection referred to as the
“General Counsel”).

(2) ApPOINTMENT.—The General Counsel shall
be appointed by the Chief of the Capitol Police in
accordance with seetion 1018(e)(1)(B)(1) of the Leg-
islative Branch Appropriations Act, 2003 (2 U.S.C.
1907(e)(1)(B)(i)) (as amended by section 2(a)(4)),
without regard to political affiliation and solely on
the basis of fitness to perform the duties of the posi-

tion.

*HR 5972 IH



NeRie S TR~ N B R Ve R S

B R RN N N N R e R e e m e s s
N B W N e OO s N R W N = O

88

10

(3) CoMpPENSATION.—The annual rate of pay
for the General Counsel shall be the amount equal
to $1,000 less than the annual rate of pay in effect
for the Chief of the Capitol Police.

{4) CONFORMING AMENDMENT.—House Resolu-
tion 661, Ninety-fifth Congress, agreed to July 29,
1977, as enacted into permanent law by seetion 111
of the Legislative Branch Appropriation Act, 1979
(2 U.S.C. 1901 note) is repealed.

(5) NO EFFECT ON CURRENT GENERAL COUN-
SEL.~Nothing in this subseetion or the amendments
made by this subsection may be construed to affect
the status of the individual serving as the General
Counsel to the Chief of Police and the United States
Capitol Police as of the date of the enactment of this
Act.

{(b) CONFORMING AMENDMENT TO LEGAL REP-

RESENTATION AUTHORITY.—

(1) IN GENERAL.—Section 1002(a)(2)(A) of the
Legislative Branch Appropriations Aet, 2004 (2
U.S.C. 1908(a)(2)(A)) 18 amended by striking “the
General Counsel for the United States Capitol Poliee
Board and the Chief of the Capitol Police” and in-
serting “the General Counsel to the Chief of Police

and the United States Capitol Police”.

*HR 5972 [H
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1 (2) NO EFFECT ON CURRENT PROCEEDINGS.—
2 Nothing in the amendment made by paragraph (1)
3 may be construed to affect the authority of any indi-
4 vidual to enter an appearance in any proceeeding be-
5 fore any court of the United States or of any State
6 or political subdivision thereof whieh 1s initiated
7 prior to the date of the enactment of this Act.

8 SEC. 4. CLARIFICATION OF AUTHORITIES REGARDING CER-
9 TAIN PERSONNEL BENEFITS.
10 (a) No Lunmp StM PAYMENT PERMITTED FOR UN-
11 USED COMPENSATORY TIME.—

12 (1) INn GENERAL.—No officer or employee of
13 the United States Capitol Police whose service with
14 the United States Capitol Police is terminated may
15 receive any lump-sum payment with respect to ac-
16 crued compensatory time off, except to the extent
17 permitted under seetion 203(c)(4) of the Congres-
18 sional  Accountability Act of 1995 (2 US.C.

19 1313(e)(4)).

20 (2) REPEAL OF RELATED OBSOLETE PROVI-
21 SIONS.—(A) Section 3 of House Resolution 449,
22 Ninety-seeond Congress, agreed to June 2, 1971, as
23 enacted into permanent law by chapter IV of the
24 Supplemental Appropriations Aet, 1972 (85 Stat.
25 636) (2 U.8.C. 1924), together with any other provi-

«HR 5972 TH
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sion of law which relates to compensatory time for
the Capitol Police which is codified at seetion 1924
of title 2, United States Code (2000 Editions, Supp.
V), is hereby repealed.

(B) The last full paragraph under the heading
“Administrative Provisions” in the appropriation for
the Senate in the Legislative Branch Appropriations
Act, 1972 (85 Stat. 130) (2 U.S.C. 1925) is hereby
repealed.

(b) OVERTIME COMPENSATION FOR OFFICERS AND

EMPLOYEES EXEMPT FrROM FAIR LABOR STANDARDS

AcT OF 1938.—

(1) CRITERIA UNDER WHICH COMPENSATION
PERMITTED.—The Chief of the Capitol Police may
provide for the compensation of overtime work of ex-
cmpt individuals which is performed on or after the
date of the enactment of this Act, in the form of ad-
ditional pay or compensatory time off, only if—

(A) the overtime work is carried out in
connection with special eircumstanees, as deter-
mined by the Chief;

(B) the Chief has established a monetary
value for the overtime work performed by such

individual; and

«HR 5972 IH
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(C) the sum of the total amount of the
compensation paid to the individual for the
overtime work (as determined on the basis of
the monetary value established wnder subpara-
graph (B)) and the total regular compensation
paid to the individual with respeet to the pay
period involved may not exceed an amount
equal to the cap on the aggregate amount of
annual compensation that may be paid to the
individual under applicable law during the year
in which the pay period oceurs, as allocated on
a per pay period basis consistent with premium
pay regulations of the Capitol Police Board.

(2) EXEMPT INDIVIDUALS DEFINED.—In this

subsection, an “exempt individual” is an officer or

employee of the United States Capitol Police—

{A) who is eclassified under regulations
issued pursuant to section 203 of the Congres-
sional Accountability Aet of 1995 (2 U.S.C.
1313) as exempt from the application of the
rights and protections established by sub-
seetions (a)(1) and (d) of section 6, seetion 7,
and section 12(e) of the Fair Labor Standards
Aet of 1938 (29 U.S.C. 206 (a)(1) and (d),
207, 212(e)); or

«HR 5972 IH
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(B) whose annual rate of pay is not estab-
lished specifieélly under any law.

(3) CONFORMING AMENDMENT.—

(A) IN GENERAL.—Secetion 1009 of the
Legislative Branch Appropriations Aet, 2003
(Public Law 108-7; 117 Stat. 359) is repealed.

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall take effect as
if included in the enactment of the Legislative
Branch Appropriations Act, 2003, exeept that
the amendment shall not apply with respeet to
any overtime work performed prior to the date
of the enactment of this Act.

(e) AurHORITY TO SUSPEND EMPLOYEES FOR AP-
PROPRIATE REASONS.—

(1) IN GENERAL—Secction 1018(e){(1)(A) of the
Legislative Branch Appropriations Act, 2003 (2
U.S.C. 1907(e)(1)(A)) is amended by inserting “‘sus-
pend with or without pay,” after “hive,”.

{2) REPEAL OF RELATED OBSOLETE PROVI-
SIONS.—(A) Section 1823 of the Revised Statutes of
the United States (2 U.S.C. 1928) is hereby re-
pealed.

(B) The proviso in the Act of Mar. 3, 1875 (ch.

129; 18 Stat. 345.), popularly known as the “Legis-

*HR 5972 IH
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lature, Executive, and Judicial Appropriation Act,

fiscal year 18767, which is codified at section 1929

of title 2, United States Code (2000 Editions, Supp.

V), 1s repealed.

SEC. 5. OTHER MISCELLANEQUS TECHNICAL CORREC-
TIONS.

{a) REPEAL OF OBSOLETE PROCEDURES FOR INI-
TIAL APPOINTMENT OF CHIEF ADMINISTRATIVE OFFI-
CER.—Section 108 of the Legislative Branch Appropria-
tions Aet, 2001 (2 U.S.C. 1903) is amended by striking
subsections (d) through (g).

(b} REPEAL OF REQUIREMENT THAT OFFICERS

PURCHASE Owx UNIFORMS.—Section 1825 of the Re-

vised Statutes of the United States (2 U.S.C. 1943) is
repealed.

(¢) REPEAL OF REFERENCES TO OFFICERS AND PRI-
"ATES IN AUTHORITIES RELATING TO HOUSE AND SEN-
ATE OFFICE BUILDINGS.—

(1) HOUSE OFFICE BUILDINGS.—The item re-

lating to “House of Representatives Office Building”
in the Act entitled “An Ac¢t making appropriations
for sundry civil expenses of the Government for the
fiseal year ending June thirticth, nineteen hundred
and eight, and for other purposes”, approved March

4, 1907 (34 Stat. 1365; 2 U.8.C. 2001), is amended

+HR 5972 IH
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by striking “other than officers and privates of the

7

Capitol police” each place it appears and inserting

“other than the United States Capitol Police”.

(2) SENATE OFFICE BUILDINGS.—The item re-
lating to “Scnate Office Building” in the Legislative
Branch Appropriation Act, 1943 (56 Stat. 343; 2
U.S.C. 2023) is amended by striking “other than for
officers and privates of the Capitol Police” each
place it appears and inserting “other than for the
United States Capitol Police”.

(d) CLARIFICATION OF APPLICABILITY OF U.S. CAp-

17OL POLICE AND LIBRARY OF CONGRESS PoLICE MERG-

ER IMPLEMENTATION ACT OF 2007, —

(1) REPEAL OF DUPLICATE PROVISIONS.—Ef-
fective as if included in the enactment of the Legis-
lative Branch Appropriations Act, 2008 (Public Law
110-161), scetion 1004 of such Act is repealed, and
any provision of law amended or repealed by such
section is restored or revived to read as if such sec-
tion had not been enacted into law.

(2) NO EFFECT ON OTHER ACT.—Nothing in
paragraph (1) may be construed to prevent the cn-
actment or implementation of any provision of the
U.S. Capitol Police and Library of Congress Police

Merger Implementation Aet of 2007 (Public Law

+HR 5972 IH
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110-178), including any provision of such Act that
amends or repeals a provision of law which is re-
stored or revived pursuant to paragraph (1).
(¢} AUTHORITY OF CIIEF OF POLICK ~——

(1) REPEAL OF CERTAIN PROVISIONS CODIFIED
IN TITLE 2, UNITED STATES CODE.—The provisions
appearing in the first paragraph under the heading
“Capitol Police” in the Act of April 28, 1902 (ch.
594, 32 Stat. 124), and the provisions appearing in
the first paragraph under the heading “Capitol Po-
lice” in title I of the Legislative and Judiciary Ap-
propriation Act, 1944 (¢h. 173, 57 Stat. 230), inso-
far as all of those provisions are related to the sen-
tence “The captain and lieutenants shall be selected
jointly by the Sergeant at Arms of the Senate and
the Sergeant at Arms of the House of Representa-
tives; and one-half of the privates shall be selected
by the Sergeant at Arms of the Senate and one-half
by the Sergeant at Arms of the House of Represent-
atives.”, which appears in 2 U.8.C. 1901 (2000 Edi-
tion, Supp. V), are repealed.

(2) RESTORATION OF REPEALED PROVISION.—
Section 1018(h)(1) of the Legislative Branch Appro-
priations Act, 2003 (Public Law 108-7, div. H, title

I, 117 Stat. 368) is repealed, and the sentence “The

+HR 5972 TH
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Japitol Police shall be headed by a Chief who shall
be appointed by the Capitol Police Board and shall
serve at the pleasure of the Board.”, which was re-
pealed by such section, is restored to appear at the
end of seetion 1821 of the Revised Statutes of the
United States (2 U.S.C. 1901).

(3) CONFORMING AMENDMENT.—The first sen-

. tence of section 1821 of the Revised Statutes of the

United States (2 U.S.C. 1901) is amended by strik-
ing ““, the members of which shall be appointed by
the Sergeants-at-Arms of the two Houses and the
Architect of the Capitol Extension”.

(4) EFFECTIVE DATE.—The amendments made

by this subsection shall take effect as if included in
the enactment of the Legislative Branch Appropria-

tions Aect, 2003.

«HR 5972 TH
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The CHAIRMAN. As the title suggests, H.R. 5972 does not make
substantive policy changes for the Capitol Police, but rather, the
bill corrects drafting errors, modernizes outdated terminology, and
ﬁepials duplicated and inconsistent provisions already on the

0oks.

My favorite is the long-overdue repeal of an 1868 law requiring
Capitol Police officers to pay for their own uniforms. Congress de-
cided years ago to provide uniforms, but failed to repeal the 1868
law.

Chief Morse requested most of these corrections, and the com-
mittee staff found a few others. We have amended language to ad-
dress key concerns of the ranking member, the gentleman from
Michigan; and I understand the ranking member is interested in
further legislation affecting the Police Board, and I would be happy
to work with him, and in the future, on all matters before us.

I am aware of no other controversy, and urge the committee to
support the bill.

I would now like to recognize Mr. Ehlers.

Mr. EHLERS. Thank you, Mr. Chairman.

Again, it is a good bill and I appreciate your support of an effort
to continue to look at the governance of the police, and particularly
the board; and I look forward to working with you on that.

Again, to save time, I will move that my complete statement be
entered into the record.

The CHAIRMAN. Without objection.

Mr. EHLERS. I just have one other comment. I think the fact that
we had to do this points out part of the problem we have had his-
torically, that the appropriations subcommittee dealing with re-
sponsibilities of this committee has too often introduced laws and
passed them without referring them through this committee, and
that has resulted in a lot of the discrepancies that we are trying
to straighten out in this bill.

I think we would do much better if all the legislation governing
it came through the authorizing committee and not through the ap-
propriating committee. So I just wanted to say that on the record,
too.

The CHAIRMAN. I thank the gentleman.

Any further opening remarks on the measure?

If not, the Chair now lays before the committee the bill H.R.
5972 to make technical corrections to the laws affecting certain ad-
ministrative authorities of the United States Capitol Police, and for
other purposes, which is now before the members.

Without objection, the bill will be considered as read and open
to amendment at any point. Is there any debate? Are there any
amendments?

There are no amendments. I move that the Committee report
H.R. 5972 favorably to the House. All those in favor, signify by say-
ing “aye.”

Any opposed?

In the opinion of the Chair, the “ayes” have it, and the motion
is agreed to. Without objection, a motion to reconsider is laid upon
the table.

Members will have the 2 additional days to provided under the
rules of the House to file views.
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Without objection, the staff will be authorized to make such tech-
nical and conforming changes as may be required to reflect the ac-
tions of the committee.

There being no further business, the committee stands ad-
journed.

[Whereupon, at 12:58 p.m., the committee was adjourned.]
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