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U.S. House of Representatives
Committee on Transportation and Infrastructure

Fames L. Gverstar . THashington, BE 20515 obn L. Mica
Chairman Ranking Republican Member

September 15, 2008
David Beymuteld, Chief of Staff James W. Coon II, Republican Chief of Staff
‘Ward W, MeCarragher, Chief Counsel

SUMMARY OF SUBJECT MATTER

TO: Members of the Transportation and Infrastructure Committee
FROM: Subcommittee on Aviation Staff

SUBJECT: Heating on the “Effects of the Proposed Arrangement Between DHL and UPS on
Competition, Customer Service, and Employment.”

PURPOSE OF HEARING

The Full Committee will meet on Tuesday, September 16 at 2:00 p.m. in room 2167 Raybutn
House Office Building to receive testimony regarding the Effects of the Proposed Arrangement
Between DHI. and UPS on Competition, Customer Service, and Employment.

BACKGROUND

DHL Express (DHL)' and the United Parcel Service (UPS) are competitors in providing air
express service, in which packages are generally picked up by trucks, moved by air, and then
delivered to the uldmate destination by truck. For the past few years, DHL has contracted with
other air carriets to provide the airlift portion of its service. On May 28, 2008, DHL and UPS
announced that they intend to enter into an agreement for UPS to provide airlift transportation
services for DHL’s domestic express and international package volume in the United States, and
between the United States, Mexico, and Canada. DHL states that this agreement is the only way
that it can continue to maintain its presence in the U.S. market due to the economic losses that is
has experienced. The proposal has drawn attention because DHL is trying to remain a competitor
with UPS, while also handing over its aitlift operations, which are now carried out by ASTAR and
ABX airlines, to UPS. Moreover, the City of Wilmington, Ohio, where DHL’s hub is located,

1 The initials of last names of the original founders Adrian Dalsey, Larry Hillblom, and Robert Lynn represent the D, H,
and L.
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stands to lose thousands of jobs and revenue if this deal is consummated. To date, no agreement
has been reached between DHL and UPS.?

L The Air Cargo (Express) Industry

According to the Air Cargo Management Group (ACMG), in 2007 the revenue of the U.S.
domestic air cargo and express market’ combined was $32.8 billion. Of that, Federal Express
(FedEx) claimed 43 percent ($14.02 billion) of the matket, UPS 32 percent (§10.60 billion), DHL 8.5
percent ($2.8 billion), and the U.S. Postal Service (USPS) 2.9 percent (§950 million).* In terms of
domestic air express volume in 2007, FedEx claimed 33 percent, UPS 26 percent, USPS 23 percent
and DHL 12 percent of the market.” The daily package volume in the U.S. domestic express market
is now at 6.644 million shipments per day, which is down about 1.8 percent from last year, and
about 5 percent below its peak in 2000.° Industry insiders attribute the decline in air express package
demand to the downturn in the economy, the use of the internet to transmit documents, and the
increase in jet fuel prices. In addition, as it has become more expensive to ship a package express or
overnight, consumers have shifted their demand to ground package delivery (i.e., 2-3 day service).

According to ACMG, both UPS and FedEx experienced 1 2 v 3 percent decline in their
domestic express shipment counts in the frst quarter of 20087 Berween 2003 and 2007, UPS and
FedEx experienced over 10 percent gains in traffic, while DHL experienced a decline in traffic of
almost 27 percent. In combined market share today, FedEx and UPS represent nearly 90 percent of
the U.S. domestic express market in RTMs (revenue ton-miles).*

IL Relationship Between DHL, ABX and ASTAR

DHL’s roots began in San Francisco in 1969, when it primarily shuttled documents between
the U.S. maintand and Hawail, Over time, DHL became 2 global express carrier. In 1998, Deutsche
Post World Net (DPWN)’ ~ the German Post Office — acquired a 25 percent stake in DHL
International, and expanded its ownership to 100 percent by the end of 2002. Prior to DPWN’s

2 Recent reports suggest thar the timeframe has been pushed back to about November 2008, as opposed to August 2008
as originally slated. Dewtsche Post Faces Delays of U.S. Express Business Restructuring ~ Report, German Business Digest
(September 4, 2008).

* The air express package industry is defined as, “[T}he cazgo carred by or for the integrated express operators that
provide time-definite, door-ro-door delivery service using closed-loop systems that include in-house (in the case of
FedEx and UPS) controlled aircraft, dedicated sortation hubs and trucks/vans for pickup and delivery.” Air Cargo
Management Group (ACMG), Development of the U.S. Aér Express Market (2003-2007) (Aug. 15, 2008), at 1. ACMG was
engaged by APA Teamsters Local 1224 to research and describe the structure of and developments in the U.S. domestic
express package industry between 2003 and 2007. ACMG was not engaged to issue its professional opinion of such
developments or of their implications. i

+1d. at 2. Note that the FedEx component includes an undisclosed amount paid by USPS to FedEx for it to carry
Priority Mail. In January 2001, the USPS entered into an agreement with FedEx for it to provide airport-to-airport
movement of large containers of its mail, and to drop off packages at FedEx drop boxes nationwide.

3 Airfreight and Surface Transportation Report, Bear Stearns (January 2008). Note that much of USPS’s overnight service is
provided by FedEx.

6 ACMG, supranote 3, at 6.

Id at7.

8 1d at 10,11,

9 At the end of 2007, DPWN was 70 percent owned by institutional and private investors and 30 percent owned by the
German government.
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acquisition of DHL, the company’s air operations were conducted by DHL Airways (a U.S.
company). After DPWN’s purchase, DHL Airways was sold to U.S. investors and renamed
ASTAR." DHL’s ground delivery operations are conducted by DHL Express, a wholly owned
subsidiary of DHL.

In 2003, DPWN acquired Airborne Express for just over §1 billion. Priot to the DPWN
acquisition, Airborne Express operated its airlift services through its in-house airline, ABX Air.
After the acquisition, ABX Air became a separate, publicly traded company. DHL, as patt of its
acquisition of Airborne Express, took ownership of the Wilmington Air Park, a privately-owned
regional cargo facility in Wilmington, Ohjo. In 2005, DHL closed its new Cincinnati hub and
moved those operations to the Wilmington facility.”" According to DHL, the integration of the
Cincinnati hub into Wilmington did not go well, resulting in customer service issues and lost
contracts.

DHL currently has Aircraft, Crew, Maintenance, and Insurance Service Agreements (ACMI)
contracts with both ABX and ASTAR for aitlift in the United States. DHL states that having two
such ACMI contracts puts it at a competitive disadvantage to FedEx and UPS because it has no
operational control over the aitlift service.

In 2007, DHL acquired a minority stake in ASTAR, in the hopes that ASTAR would
purchase ABX to form a single carrier 50 as to reduce operating costs. ASTAR subsequently lssued
an “expression of interest” to buy ABX for $7.75 a share, which ABX rejected.” .

According to DHL, it has invested over $5 billion in its U.S. operations since 2003, and is
projecting operating losses of $1.3 billion in 2008.° On May 28, 2008, DHL announced a
restructuring plan for DHL Express in the United States consisting of two elements: 1)
reotganization and consolidation of its domestic ground network; and 2) negotiation of an
agreement with UPS to have UPS provide aitlift service for DHL’s air parcel and cargo. DHL states
that it wants to reduce its U.S. losses by switching to one airline carrier (UPS), while maintaining a
strong U.S. presence and continuing to offer comprehensive service to its customers.” DHL
expects to pay UPS about $1 billion per year under the proposed 10-year contract. DHL’s current
airlift contracts with ABX and ASTAR would be terminated, and its sorting operation would be
shifted from Wilmington to UPS’s hub in Louisville, Kentucky. The agreement would effectively
eliminate between 30 and 50 percent of DHL’s network capacity.’®

In addition, DHL is reducing its ground line-haul network 18 percent, which includes
expanding its agreement with USPS to provide ground delivery service in rural areas. DHL will

" This occurred since U.S. law prohibits non-U.S. citizens from owning or controlling U.S. air carriers.

' Joint Hearing of the Obio Senate Finance and Obio House State Government Committees, Aug. 19, 2008 (statement of Joseph
Hete, CEO of ABX Air).

12 Letter from Joseph C. Hete, President and CEO, ABX Ai, to John H. Dasburg, Chairman and CEO, ASTAR Air
Cargo Holdings, LLC (uly 24, 2007) (on file with Committee).

13 Meeting with Wolfgang Pordzik, Executive Vice President of Corporate Public Policy for DHL, in Washington, D.C.
(Sept. 4, 2008).

14 Trapscript, Deutsche Post AG, Deutsche Post AG to discuss the future of DHL U.S. Express business ~ Conference
Call (May 28, 2008) (on file with Committee staff).

15 Deutsche Post Faces Delays of U.S. Express Business Restructuring — Report, German Business Digest (September 4, 2008).
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close 34 percent of its U.S. stations and pickup and delivery routes.” DPWN, DHL'’s parent
company, estimates that the restructuring plan will cost §2 billion, including contract termination
cost for ABX and ASTAR;'" however, it predicts that its losses in North America would ultimately
shrink to $300 million by 2011.

II. Impact of Proposed Agreement on ASTAR and ABX

Both ASTAR and ABX report that if the DHL-UPS agreement goes forward they will have
to reevaluate their respective company structures and employment needs. ASTAR will likely be
forced out of business since the majority of its business is from DHL."® ABX states that over 7,000
employees would lose their jobs. To survive in the industry, ABX states that it has three options: 1)
operate a maintenance repair otganization at the Wilmington Air Park; 2) modify its fleet of Boeing
767 freighters and operate as a standalone ACMI carrier; ot 3) cease operating an airline and secure
revenue by leasing B767s to other operators. In the last scenatio, ABX Air would effectively cease
to exist since less than 100 employees would be required to support that operation.”

Repoits suggest that o 5
lost revenue and service for DHL, ASTAR and ABX. ABX disclosed that tevenues are down 4
percent™ and ASTAR ectimates that DHI’s volume has decreased 4/

pereent 1AR es jasb 1 vomme h -3 H

days®
III.  Impact on the State of Ohio

The anticipated affects of the agreement would potentially devastate the city of Wilmington
and much of Ohio. The Wilmington Air Park is the largest employer in southwest Ohio.
Approximately 9,000 jobs are expected to be lost in Ohio alone (1,200 DHL employees, 725
employees of ASTAR, and 7,000 ABX employees); one out of three households in Wilmington has
an ABX employee.” ABX announced that 235 employees would be let go by October 24, 2008
since DHL is retiring 23 of its planes as part of the restructuring plan?® In February 2008, DHL cut
3 percent of its workforce in the United States, or 600 jobs, including 35 in its headquarters in
Plantation, Florida.?*

Ohio also predicts that its unemployment trust fund will be insolvent by the end of 2008 or
early 2009. Small businesses in the area estimate they will see a 30 percent drop in revenue as well.
The Ohio state government is working quickly with all stakeholders to assist employees involved

16 ACMG, supranote 3, at 20, 21.

V7 Deutsche Post AG, supra note 14,

18 Meeting with Gary Hammes, COO of ASTAR, Washington, D.C. (Sept. 8, 2008). Approximately 90 percent of
ASTAR’s revenues are drawn from its DHL airlift operations and the remainder (10 percent) is from military contracts.
19 Joins Hearing of the Obio Senate Finance and Okbéo House State Government Committees, Aug. 19, 2008 (statement of Joseph
Hete, CEO of ABX Air).

2 Meeting with John Herron, Legislative Liaison, Airline Professionals Association, Teamsters Local 1224, Representing
the ABX Air Flight Crewmembers, Washington, D.C. (September 2, 2008).

2 Gary Hammes, supra note 18,

2 See supra note 19 (statement of Lt. Governor Lee Fisher, Director, Ohio Department of Development).

B First Wave of ABX Job Cuts to End Oct. 24, Business First of Columbus {Aug, 28, 2008).

2 DHL. to Slash 3 Percent of Workforce, Miamni Herald (February 13, 2008).
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through job training and career resources, emergency grants, unemployment insurance and other
assistance programs.

DHL states that it has committed to provide over $260 million in severance, retention and
health benefits for the Wilmington Air Park employees.

IV.  Competition Concemns

While the terms of the proposed UPS/DHL airlift agreement are unknown at this time,
numerous concerns have been raised about competition in the express delivery market if the deal is
consummated. Opponents of the proposed agreement have alleged that it potentially could violate
antitrust statutes under both section 1 of the Sherman Act, which prohibits agreements that restrain
competition, and section 5 of the Federal Trade Commussion Act, which prohibits unfair
competition.”® Because this is not 2 merger or acquisition, it is niot subject to the Hart-Scott-Rodino
Act, and thus the parties are not required to file the agreement for pre-implementation review under
the antitrust statutes. However, this does not prevent the Departiment of Justice (DOJ) from
reviewing the agreement to determine if there are any anticompetitive effects. In April 2000, the
Federal Trade Commission and the DOJ issued guidelines to explain how the agencies analyze
certain antitrust issues raised by collaborations by competitors.” Some of the factors that
DOJ/FTC review include: whether the agreement limits independent decision-making or
combines/controls financial interests; competitive effects in relevant product and geographic
markets; market concentration; likelihood of anticompetitive information sharing; dutation of
collaboration; ease of entry for new competitors; as well as procompetitive benefits.”” These
antitrust issues involve complex legal analysis and the Committee has invited an expert to testify on
these items.

Opponents of the deal state that allowing DHL to outsource its airlift to UPS, one of its
main competitors, would essentially leave DHL “captive” to UPS in terms of capacity, price, and
customer service. Airlift services comptise about 60 percent of the cost of shipping a package
overnight.® Thetefore, because a significant percentage of DHL'’s costs will be tied to UPS, DHL
could lose the ability to competitively price its services to compete with both UPS and FedEx (this is
called “price squeezing”) in the market. In other words, when a direct competitive rival there, UPS)
supplies 2 major input (air transport) to DHL, the rival is free to increase its rates to the point where
DHL can no longer make 2 profit because it is paying so much for the necessary air transport that its
prices must be higher than its competitor's. This means that DHL sales could be detrimentally
affected, or, alternatively, if DHL’s retail price to its customers is lower than UPS's, it could lose
money on each sale that it makes. Either way, DHL could go out of business, leaving the market 2
duopoly. Moreover, because UPS will also control the capacity on its planes, if DHL is not
guaranteed space, its ability to ensure on-time arrivals could be hampered, thus affecting customer
service. These pricing and capacity issues raise the question of whether DHL can remain a viable
competitor in the U.S. express industry.

5 Sge, g, Ohio Congressional Delegation Letter to Thomas O. Bamett, Assistant Attomney General, Antitrust Division,
Department of Justice, and William E. Kovacic, Chairman, Federal Trade Commission (July 15, 2008).

% See Antitrust Guidelines for Collabarations Amaong Competitors, U.S. DOJ & FTC, April 2000, apailable ar

hitp:/ /www.ftc.gov/0s/2000/04/ frcdojguidelines pdf.

27 Id‘

% Wolfgang Pordzik, supra note 13.




ix

In addition, opponents are concerned that if the express industry is reduced to two major
carriers, competition could be substantially reduced and prices could increase. When established
cattiers control markets, the tendency is for the cartiers to follow each other's price changes so that
prices are identical, and customer choice is limited. If DHL is effectively “neutered” in the
marketplace, there would be incentives for UPS and FedEx to refrain from competing with each
other, thereby increasing the price overall for express delivery packages.

Opponents have also expressed concern that UPS will have access to DHL’s proprietary
customer data because the packages that would be sorted at UPS’s facility would contain either
barcodes or labels that include information such as package contents, volume, name and address,
and price. UPS would then have information necessary to not only undercut DHL on price, but
also to persuade DHL customers to switch express delivery providers.

Last, opponents argue if DHL decided that it no longer wanted UPS to provide its airlift
service, it would not have many other options, especm]ly if ABX and ASTAR go out of business.
FedEx may not be a visbie uyuuu because it would preseat similar competitive issues that the
proposed UPS deal raises. This could also limit DHL’s ability to compete in the market.

DHL states that its restructuring plan will improve its financial condition and sustain it as a
competitor in the U.S. matket. The company continues to see the U.S. market as a crucial piece in
maintaining its international network, with manageable losses. DHL notes that it expects to lose
$1.3 billion in 2008 (in addition to restructuring costs); that is, approximately $5 million per day.
Though the implementation cost of the proposed agreement will be about $2 billion, DHL’s
expected cost savings from the proposed deal would be approximately $1 billion annually. DHL
also states tha it will retain complete control over its ground delivery business, pricing strategies,
and proptietary information, so as to retain its status as an independent competitor in the U.S,
express delivery market. According to DHL, the proposed arrangement with UPS is merely a
substitution of one vendor for its cutrent two vendors, and “would not involve any merger,
acquisition, or transfer of assets between DHL and UPS.”® Moreover, DHL notes that similar
vendot relationships are common in the transportation industry, stating that FedEx currently
provides airlift services for USPS, and UPS claims that similar arrangements exist in trucking, rail
and ocean carriage, as well as in the telecommunications industry.” DHL also argues that the UPS
arrangement would bring substantial operating efficiencies, thus making it a viable competitor in the
long term. Moreover, both DHL and UPS state that many of the anticompetitive concerns
expressed regarding this agreement can be worked out through contract negotiations.

2 Competition in the Package Delivery Industry: Hearing before the U.S. House Commitiee on the Judiciary, 110 Cong. (2008)
(statement of John Mullen, CEO, DHL Express), at 8.

3 14 at 9. See also, Effects of the Propesed Arrangement Between DHL and UPS on Competition, Custorntr Service and Employment:
Hearing before the U.S. House Committee on Transportation and Infrastructure, 110% Cong. (2008) (statement of Burt Wallace,
President of Corporate Transportation, UPS), at 3.
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HEARING ON THE EFFECTS OF THE PRO-
POSED ARRANGEMENT BETWEEN DHL AND
UPS ON COMPETITION, CUSTOMER SERVICE
AND EMPLOYMENT

Tuesday, September 16, 2008

HOUSE OF REPRESENTATIVES,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The Committee met, pursuant to call, at 2:15 p.m., in Room
2167, Rayburn House Office Building, the Honorable James L.
Oberstar [Chairman of the Committee] presiding.

Mr. OBERSTAR. The Committee on Transportation and Infrastruc-
ture will come to order.

I see we have a very lively interest and apparently a very long
line of people outside. I hope there is accommodation for them in
the Subcommittee hearing room to follow the proceedings.

In the interest of time, I will make an opening statement and
frame the issue in its broadest strokes, then yield to the Ranking
Member, Mr. LaTourette, and we will go directly to witnesses. I
will ask Members to use their five-minute time to make their own
usual comments.

In light of the late start, because of the length of the previous
hearing, I want to get right to the subject matter on the effects of
the proposed arrangement between DHL and UPS on competition,
on customer service and on jobs.

DHL Express and UPS announced that they intend to enter into
an agreement for UPS to provide airlift services for DHL’s domestic
express and international package volume in the U.S. and between
the U.S. and Mexico, the U.S. and Canada.

The two are competitors in air express service. Packages are
picked up by trucks, moved by air, delivered again by truck.

Over the past several years, DHL has contracted with other air
carriers, ABX and ASTAR, to do the airlift portion of their service.
DHL has said that this agreement is the only way it can continue
to maintain its presence in the U.S. market in view of their losses,
some $3 billion in losses since 2003.

But concerns have been raised about the anticompetitive effect
that the proposed UPS/DHL deal would have in the air express
market. Furthermore, Members of Congress from Ohio particularly
and those in the Wilmington, Ohio, area where the DHL hub is lo-
cated are concerned. Not only concerned, they are stunned by the
loss of thousands of jobs and local revenue.

o))
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I understand that. We have had iron ore mining facilities close
in my district. We have gone from 16,000 jobs in mining down to
1,800 in 18 months, and the devastation that produces on local
economies is painful.

So far, there has been no concrete agreement between DHL and
UPS, and it may not be consummated for yet another few weeks.

As you look at this proposition, it is probably the most complex
operating and financial arrangement in the post-deregulation era of
aviation. I will attempt to lay out just the highlights of the issue.

DHL is an important but not the largest competitor in the air ex-
press market. In 2007, that market was $32.8 billion. FedEx had
43 percent of the market; UPS, 32 percent; DHL, 8.5 percent; U.S.
Postal Service, 2.8 percent.

But it has not been growing. The express market has stagnated
or slipped. The daily package volume in the U.S. is now at 6.6 mil-
lion shipments a day, and that is down just under 2 percent from
last year and 5 percent below its 2000 peak.

Now that is attributable to downturn in the national economy, to
the internet for transmission of documents, to jet fuel prices, a host
of other business factors.

But if you look forward, if the agreement were consummated,
clearly from what I have heard from my colleagues and then inde-
pendent review, it would devastate the economy of the City of Wil-
mington. Air Park is the largest employer in southwest Ohio, 9,000
jolbs alone: 725 employees of ASTAR, 1,200 DHL, 7,000 ABX em-
ployees.

Competition in the express delivery market may also be ad-
versely affected if the deal is consummated. Various observers of
the scene, those who are not directly affected, have said that it po-
tentially could violate antitrust statutes that prohibit agreements
that result in restraint of trade, but this is a different kind of an
arrangement.

It is not a merger. It is not an acquisition. It is not subject to
Hart-Scott-Rodino. So the parties are not required to file docu-
ments for pre-implementation review under the antitrust statute.

Therefore, the Ohio congressional delegation and the State of
Ohio have been frustrated in their attempt to get a better under-
standing of or respond to the situation.

Now this doesn’t mean that the Department of Justice cannot re-
view the agreement to determine whether there are anticompeti-
tive effects, but I think we have a somnolent Department of Jus-
tice.

Others have said if you allow DHL to outsource airlift to UPS,
a competitor, DHL then would be captive to UPS in terms of capac-
ity, price and customer service. Airlift is about 60 percent of the
cost of shipping a package overnight. So, if you lose a significant
percentage, then an important part of DHL’s costs will be con-
trolled by UPS.

DHL could lose the ability to price its services so as to compete
realistically with both UPS and FedEx, a condition called price
squeezing. Either way, DHL could well go out of business, leaving
the market in a duopoly condition. UPS will control capacity on its
aircraft, and if DHL is not guaranteed space its ability to ensure
on-time arrivals will be hampered.
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If the industry is reduced to two major express carriers, competi-
tion would be reduced, prices will go up.

When established carriers control markets, the tendency is for
carriers to follow each other’s pricing rather than really compete
with each other. We have seen that in the passenger market. So,
if DHL is neutered in the marketplace, then UPS and FedEx will
have less incentive to compete with one another, increasing the
price for express delivery packages.

I think those are the broad issues that frame this inquiry today.

With those remarks, I yield to the distinguished gentleman from
Ohio, Mr. LaTourette, for a comment. Then I see the Ranking
Member of the Aviation Subcommittee has arrived, and we will
hear from him.

Mr. LATOURETTE. Thank you, Mr. Chairman, now that I am back
in the cheap seats.

Mr. Chairman, I want to thank you for having this hearing and
as a testament to the bipartisan nature in which you deal with any
issue dealing with transportation in the United States of America.
As I said on the day of your elevation to the Chairmanship, none
of us on the Republican side would have chosen to be in the Minor-
ity, but if we had to we are glad that you are the Chairman of our
Committee.

I also want to single out for praise my colleagues from Ohio, al-
though Wilmington is a little bit south from northeastern Ohio.
When this matter, which really is going to have catastrophic con-
sequences to Wilmington, Ohio, came to the attention, two public
figures—among others but also above others—Congressman Mike
Turner of Dayton and our junior Senator, Sherrod Brown, really
stepped into the fray and are attempting to move heaven and earth
to find a resolution for those who are about to be displaced.

Credit also goes to our former colleague, Governor Strickland,
and his Lieutenant Governor, Lee Fisher, who have been inti-
mately involved and have looked at everything, I think, that they
can possibly look at from the State side.

This is troubling issue. It is troubling because about 12,000 peo-
ple have the potential to lose their job, but it also has to be consid-
ered in sort of a world view.

If you look at what has happened to the price of fuel, jet fuel
being included, there is not a lot of money being made today in the
air freight business. As a matter of fact, the United States Postal
Service, which is also in the air freight business, is looking at clos-
ing a number of its air terminals because it has turned out to be
not the moneymaker they thought that it, in fact, was going to be.
And so, anything that we discuss has to be discussed in terms of
where we are with the cost of fuel in this Country.

It is my understanding also and I think the Chairman rightly
says that there is no agreement between DHL and UPS at this mo-
ment in time. So, therefore, it is tough to determine whether or not
it runs afoul of something when we don’t even know what it says.

Just from a business standpoint, I guess I understand UPS’s po-
sition, and that is they have excess capacity at their facility in
Kentucky and why wouldn’t they want to use their assets to full
capacity.
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The difficulty that I have, I think, in this case is with DHL, the
German almost owned, German-owned company, 100 percent
owned by the Germans, in that it is my observation from just look-
ing at the facts that they made a bet. They made a bet that some-
body in the Congress was going to blink on the ownership of Amer-
ican Airlines, and when they didn’t blink it thwarted their plans
to go from a minority shareholder—and I get them confused,
whether it is ASTAR or ABX—to actually taking control. That then
has sort of led to a downward spiral.

But whatever the situation, wherever the fault lies, I think that
is incumbent upon this Congress to join with the State of Ohio and
do whatever we can to alleviate the suffering that is going to occur
in Wilmington.

And, the reason I am glad it is here in this Committee is this
is an issue that doesn’t have anything to do with politics, Mr.
Chairman, but I was down in southern Ohio two weekends ago for
my nephew’s wedding, and I saw an advertisement that somehow
this business in Wilmington, Ohio, is John McCain’s fault.

It is not John McCain’s fault. It is not Barack Obama’s fault. We
will perhaps determine whose fault it is, but to suggest that it is
the fault of one party or another to get somebody elected or not
elected to become the next President of the United States, I think
is disgusting.

Quite frankly, even though I don’t come down on this side of the
issue, if this Congress had accepted this Administration’s rec-
ommendation on the foreign ownership of airlines, perhaps DHL
wouldn’t have made this decision and 10,000 people wouldn’t be
losing their jobs.

So I hope we take it out of politics and we put it back where it
belongs, and that is let’s make sure that we do whatever we can
with whatever resources we have to help these folks that are look-
ing at a very bleak feature.

I thank you, Mr. Chairman, and yield back.

Mr. OBERSTAR. I thank the gentleman.

I certainly concur. This is a business proposition that we need to
examine from the standpoint of its effect on the economy and its
effect on international aviation and trade in cargo.

Now the distinguished Chair of the Aviation Subcommittee, Mr.
Costello.

Mr. CoSTELLO. Mr. Chairman, thank you.

Mr. Chairman, in the interest of time so that we can get to our
first panel, Senator Brown and Congressman Turner, let me be
very brief. I will insert a statement in the record.

I, obviously, have some of the same concerns Mr. LaTourette and
you share concerning the employees, what it does to the local econ-
omy, the competition in the industry, and in particular I am inter-
ested in hearing from Mr. Simon concerning the pros and cons of
this proposed arrangement for both consumers and for the employ-
ees. So I look forward to hearing his testimony and the testimony
of the other witnesses.

I thank you, Mr. Chairman.

Mr. OBERSTAR. I thank the gentleman.

Mr. Petri, the Ranking Member and Ranking Member of the
Subcommittee on Aviation.
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Mr. PETRI. Thank you very much, Mr. Chairman. I, too, am look-
ing forward to the testimony of our witnesses today, and I thank
you for holding this timely and important hearing.

It is essential that we focus on the financial issues facing the air-
line industry right now, not least of which is the unprecedented
price of jet fuel over the last few months and its impacts on air car-
riers, both passenger and air cargo. These difficult financial times
have pushed many air carriers to make difficult business decisions
and to pursue cost-cutting and revenue-generating actions.

In fact, DHL has cited a decline in air express volume and in-
creased operating costs, especially jet fuel expenses, as a reason
that they are pursuing the significant steps that are the subject of
today’s hearing.

As part of their plan to address their ongoing losses, in May,
DHL announced that it will work together with UPS toward an
agreement to have UPS provide airlift to all of DHL’s express, de-
ferred and international package volume within the United States.
DHL'’s airlift service has been and currently is provided by two
small air carriers, ABX and ASTAR.

It is not surprising that since the proposed transaction was an-
nounced, aviation experts, labor groups, affected communities and
other interested parties have commented both for and against this
potential arrangement. Indeed, the proposed arrangement’s impact
on the marketplace competition, customer service and employment
have been the subject of much speculation.

While the potential agreement between DHL and UPS is still
being negotiated, it has generated great concern particularly
among those who could be the most impacted: ABX, ASTAR and
the communities such as Wilmington, Ohio, where many, many
good jobs could be lost.

This concern is understandable and, given the potential impacts
of this agreement, it is both important and necessary for this Com-
mittee to fully explore the proposed transaction.

At the same time, DHL has cited that the agreement and re-
structuring is necessary to address over $1 billion in annual losses.
The future of DHL operations in the U.S. also must be considered.

Today, we have before us, representatives of the interested
groups to testify about the proposed DHL and UPS agreement. I
look forward particularly to hearing from my former colleague and
now Senator, Sherrod Brown from Ohio and Representative Mike
Turner and welcome them here today. I also look forward to the
testimony of Lieutenant Governor Lee Fisher and Mayor David
Raizk.

Finally, we will hear from all four of the air carriers involved—
ASTAR, ABX, DHL and UPS—two pilot union representative from
the American Antitrust Institute.

Again, I look forward to hearing the testimony of all those who
are appearing today and thank you again, Mr. Chairman, for hav-
ing this hearing.

Mr. OBERSTAR. I thank the gentleman.

And now, we will proceed with the testimony from our first
panel, Senator Sherrod Brown, a former House colleague—he got
good training over here in the House and went over to raise the
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caliber of the United States Senate—and Congressman Mike Turn-
er, Representative of the area most directly affected.

We thank both of you for your advocacy for this hearing and the
concerns expressed so adroitly.

Senator Brown.

TESTIMONY OF THE HONORABLE SHERROD BROWN, A
UNITED STATES SENATOR FROM THE STATE OF OHIO

Senator BROWN. Thank you, Mr. Chairman, and thank you. I
concur with the words of my friend, Steve LaTourette, about your
Chairmanship. Thank you for that.

And, Ranking Member Petri and Chairman Costello, thank you.

And, Steve LaTourette, thank you for your always support on
transportation issues.

I would thank the Ohio Members especially here, Jean Schmidt
and Zach Space and Bob Latta, for their work on this issue. I have
seen just terrific support from both houses including my senior col-
league, Senator Voinovich, and the entire delegation in both par-
ties.

I especially thank Representative Turner who has absolutely led
the charge on this issue and has really stepped up.

We both were sort of laughing—that may be the wrong word—
with many of the pilots who are here in the room behind us today,
that DHL did not expect this kind of community opposition and op-
position from people who represent this community to this decision.
It did sort of strain credibility, but it is pretty clear how important
this is to all of us.

Also, a special thanks to the Governor and to Lieutenant Gov-
ernor Fisher who have been in there every day on this issue and
Mayor Raizk who has just always been on the phones, meeting
with people, doing whatever he had to do to fight for these jobs,
and the leadership of Teamster Local 1224, Captain Ross, and the
Air Line Pilots Association, Captain John Prater and the other pi-
lots that are here today.

Last week, Mr. Chairman, in the House Judiciary Committee, we
learned that DHL voluntarily went before the Justice Department,
which we appreciate. Yet it will not submit itself to a voluntary in-
vestigation and plans, it says, to consummate the deal regardless
of the status of the investigation.

That makes it very difficult for the Justice Department to do its
work, to examine the deal from the customer’s perspective. I hope
both companies will reconsider and allow the Justice Department
to investigate and not consummate the agreement until the govern-
ment completes that investigation.

I am particularly disturbed that DHL’s confidentiality and exclu-
sivity agreement with UPS to complete this contract limits it from
alternative structures that can keep DHL competitive, that can
benefit consumers and that can keep jobs in our State.

Specifically, DHL embarked on this proposal with UPS before
really engaging the incumbent carriers, ABX and ASTAR, in an ef-
fort to reduce costs. ABX and ASTAR have ideas. They had plans.
They had proposals. But DHL chose this course before talking with
the Governor about ways the State might help DHL cut costs.
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After not choosing to work with its partners, DHL went ahead
and bound itself to a confidentiality and exclusivity agreement with
UPS.

Considering the lengths the State of Ohio went some four years
ago when DHL bought Airborne, the lengths the State went to and
surrounding communities took to welcome DHL to Wilmington in-
cluding some $400 million in direct and indirect incentives, DHL’s
behavior is hardly a model of corporate responsibility.

All of this raises several questions which I don’t think have been
answered:

How can DHL, under this proposal, lower prices or improve serv-
ice?

How can DHL prevent UPS from manipulating costs and service?

How does DHL prevent UPS from obtaining sensitive informa-
tion on customers and pricing?

Congress also needs to understand how DHL took Airborne Ex-
press, a company in southwest Ohio that was profitable, and in just
four years generated staggering losses while DHL in Germany and
Europe overall has been a very, very profitable company. As you
know, it is owned by Deutsche Post, the former German privatized
post office, a very profitable company in Europe—not so, sup-
posedly, in the United States.

When DHL purchased Airborne Express in 2003, it had an 18
percent market share. By last year, its market share had dwindled
to about 7 percent.

The ripple effects of this proposed deal, Mr. Chairman, if it goes
forward would reach beyond, as Mr. LaTourette said, the financial
hardship it would create in Ohio. The final result may leave a
mark on how our government approaches something that I know
you are so concerned about, Mr. Chairman, the next stage of the
U.S./E.U. Open Skies Initiative which aims to loosen existing rules
and regulations and restrictions on E.U. air carriers operating in
our Country.

Its proponents claim that these negotiations ultimately will cre-
ate thousands of U.S. jobs and benefit our Nation’s economy enor-
mously. Ohioans have heard this before five years ago.

So, Mr. Chairman, I will close with we certainly want DHL to
stay in Ohio. We want them to be successful. We want to work
with them. We want them competing in this market.

We want the 8,200 Ohioans, many of whom are represented here
today, to continue working, continue being the productive employ-
ees they were, many of them, for Airborne prior to five years ago
and all of them the productive employees they have been for DHL
in the last year or two or three.

Thank you, Mr. Chairman.

Mr. OBERSTAR. Thank you, Senator.

Congressman Turner, welcome.

TESTIMONY OF THE HONORABLE MICHAEL R. TURNER, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. TURNER. Thank you, Mr. Chairman. I greatly appreciate
your holding this hearing today and your great summary as we
begin the discussion on this matter because you really laid out
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some of the important issues that we need to address in this hear-
ing.

I also want to thank Senator Brown for his hard work and lead-
ership on this issue and Senator Voinovich who has submitted
written testimony.

We also want to recognize the Ohio delegation Members—Space,
Schmidt, LaTourette and Latta—and, of course, Congressman
LaTourette’s leadership post on this Committee.

And, Lieutenant Governor Fisher and Mayor Raizk, we appre-
ciate their participation.

We even have the support of the two presidential candidates.
Obama and McCain have both weighed in, indicating that this
transaction deserves greater scrutiny.

Last week, we had a hearing before the Judiciary Committee.
Chairman John Conyers, upon hearing testimony, said that he be-
lieved there were further questions that even his Committee want-
ed to look at, and he asked for the two parties to hold off on the
transaction until his Committee could move forward.

We are certainly hopeful that as you all hear today this testi-
mony, that additional questions that you might have could be ad-
dressed in the future.

This has been a bipartisan issue, and Mr. Chairman, I appreciate
your elevating it before your Committee today.

Wilmington, Ohio is in my district, and I want to tell you a little
bit about the people that are there. This facility is not closing be-
cause of the people that are there. They are hardworking, they are
professional and they are committed.

This facility that is being subject to possible closure operated at
a profit prior to DHL’s acquisition and its operation.

Professions in this community will be lost. Homes are at risk.
Drle;ams are at risk. The ability to send children to college is at
risk.

In a nine-county area around Wilmington, Ohio, people send fam-
ily members to this facility in order to obtain health insurance.
Families’ farms and small businesses depend on the health insur-
ance that is offered at this facility.

Additionally, non-profits and community service organizations
will be impacted.

Mr. Chairman, I would ask that I would be able to submit writ-
ten testimony from Mary Houghtaling, who is President and Co-
Founder of Community Care Hospice in Clinton County, which
speaks of the issue of the impact on small business and non-profits
in the area.

Mr. OBERSTAR. Without objection, so ordered. The document will
be received for the Committee record.

Mr. TURNER. Thank you, Mr. Chairman.

But today I wanted, with the others, to outline for you what is
bad for the U.S. consumer and what is bad for the U.S. air cargo
industry.

If you go back just four years ago and view this as a stepped
transaction, you have a very different picture of the U.S. air cargo
industry.

Four years ago, there would have been five major carriers that
were operating. UPS acquired Emery which disappeared. DHL ac-
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quired Airborne which operated at the facility that they are now
attempting to close, which disappeared. And now with DHL and
UPS looking to combine their operations, we are going to go down
to with what was five to two operators in the U.S. market.

But don’t just stop there. You also need to look at what is going
on in the European market. The Atlanta Journal-Constitution re-
ports that of the three major carriers in Europe—UPS, TNT and
DHL—they say UPS and TNT, number three and number two, are
in negotiations for a merger. That would mean that in Europe,
where there were three major, they are going down to two.

But, in reality, it will be one because if you go to send a package
in Europe to the United States and you go into a UPS office or a
DHL office, you will in effect be dealing with the same company,
the combined operations which we will see in our market.

So what else is bad for the U.S. economy if this occurs besides
this consolidation? Well, there are huge barriers to entry in this
market. What is an industry that grew slowly now is an industry
that requires full integration and logistics throughout the Country.

No one else will be able to now enter the market where this con-
solidation has occurred. So we have consolidation and we have pre-
venting further competition.

Once they have market control, what will happen? Well, they can
limit service, and they can affect price.

What are some of the things that we do know? Well, I met with
DHL officials in my office, and here are some of the things that we
do know about this:

Their computer systems will have to be integrated because they
will have to talk to one another as they go through sending pack-
ages of their various volumes.

Their costs will have to be coordinated because DHL will basi-
cally become UPS plus.

I also asked them, the DHL representatives, is it possible that
this strategic alliance that they are forming with UPS, could it in-
volve also their Asian and European markets, and they indicated
that it could.

So what do we need to know? We need to know:

Why would UPS and DHL agree to this?

How did DHL take Airborne, a prior business that was profit-
able, and generate losses?

What is the future relationship with DHL? Is this just the start?

And what does it mean for the 10,000 people who are Wil-
mington?

Is UPS in negotiations to acquire others? Is DHL?

I recently had a conversation with the German Ambassador to
the United States and discussed with him the issue of the proposed
or possible UPS acquisition of TNT, and he indicated to me that
perhaps if UPS and DHL combined here that it would affect other
approvals for UPS in Europe in the future. That is something UPS
needs to consider.

Usually when something doesn’t make sense to me, I think that
something else must be going on. In this instance, I believe this is
a de facto merger.

Why else would DHL hand its clients to UPS?
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Why would DHL agree to a cost structure that will become basi-
cally UPS plus?

If DHL is going to share its information with UPS, why wouldn’t
UPS steal DHL’s clients?

Why would anyone choose DHL when everyone would know that
they are a front office then for UPS?

And why is there no deal for us to scrutinize? Why aren’t they
able to place before us the transaction?

Well, to me, if it doesn’t sound right, it probably isn’t right.

I would like to conclude with a paragraph that I put in an op-
ed piece that I had in the Cincinnati Inquirer:

All of this should be unnecessary. If DHL lived up to its promises
to Ohio and to the Town of Wilmington, we all would be focusing
on how to make DHL more successful.

Wilmington’s past support for DHL should count for something.
The surrounding community accepted DHL’s vision of a global com-
pany operating in their back yards and understands that DHL
must curtail its losses.

However, usually when a company is losing money, they fire
someone. They don’t fire a whole town.

Now, in this instance, DHL is going to come forward and they
are going to tell you that they are losing a lot of money.

I have to tell you that I believe that bad management is never
an excuse to allow market consolidation. DHL has an opportunity
to put its house in order without doing harm to the U.S. economy
and the U.S. shipping industry.

I guess now that we know that maybe there is a difference with
DHL. Perhaps the letters of DHL stand for Do Harm and Leave.

Thank you, sir.

Mr. OBERSTAR. That was very powerful testimony from both the
witnesses.

Is there any set of circumstances that either of you can conceive
of under which, with a contractual arrangement, where the air
services of DHL could remain competitive in Wilmington?

Mr. TURNER. Yes. DHL acquired Airborne. As you recall, DHL
was operating its own facility down in Cincinnati, and Airborne
was operating there in Wilmington.

When they acquired them, Airborne was profitable and had not
generated the losses that DHL had. Certainly, DHL would have an
ability to manage its resources so that it does not have these
losses.

Now they have mentioned frequently that their inability to own
their own airline may contribute to their losses. But even so, they
have publicly estimated that of the $1.3 billion that perhaps they
lost from bad business decisions, only $300 million may be attrib-
utable to not actually owning their own airline.

While this deal has been going forward with UPS, contractually
UPS and DHL have entered into an exclusivity agreement prohib-
iting their current carriers from even making proposals to them. So
we don’t have the ability to give scrutiny to what their other op-
tions are because those negotiations have been thwarted.

Senator BROWN. I would add two things, Mr. Chairman, where
I agree with Congressman Turner.
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One is that my conversations early in this process with ABX and
ASTAR is that they have in fact made approaches. Because of the
agreement that Congressman Turner mentioned, they have been
rebuffed.

Second, we know that DHL has been a very profitable company
in Europe. We are not so sure. We have not been able yet to deter-
mine if they have moved profits and losses on paper across the
ocean, one to the other, but there is some evidence that when a
flight goes from the United States to Europe they may, in fact,
credit some of the losses to the U.S. division and the gains to the
European part of DHL. We are looking into that.

To run up those kinds of losses after the profit that they enjoyed,
that Airborne enjoyed just five years ago certainly raises some
questions.

Mr. OBERSTAR. Thank you.

Mr. LaTourette.

Mr. LATOURETTE. I don’t have any questions.

Mr. OBERSTAR. No questions. Any questions?

Congressman Space.

Mr. SPACE. Thank you, Mr. Chairman.

I would like to thank Chairman Oberstar and Ranking Member
Mica along with Subcommittee Chairman Costello and Sub-
committee Ranking Member Petri for facilitating this important
hearing today. It means a lot to me. It means a lot to the other
Members of the Ohio delegation, and it means a lot to the people
of Ohio.

I would like to thank Lieutenant Governor Fisher, Senator
Brown, Representative Turner, Mayor Raizk and others for testi-
fying today.

I certainly thank Governor Strickland in his absence for his in-
terest in this issue.

I think their participation in this hearing and their actions so far
have demonstrated the commitment that the people of Ohio have
to handling the various problems caused by this transaction.

I am hoping that this hearing will shed some light on this merg-
er that will harm not only thousands of families in Ohio but also
millions of business and individuals that ship packages every year.

If this deal goes through, the loss of jobs to Ohio are enormous.
Southern Ohio’s economy is already much worse than most areas
of the Country, and this decision will exacerbate an already very
difficult economic situation, difficult in a number of senses.

We have seen a steady evaporation of our manufacturing base in
Ohio. We have faced numerous infrastructural challenges. We have
a glaring lack of access to health care, education and technology.

Our wage scales have become stagnant. Our unemployment is
rising much faster than the national rate, and poverty is running
rampant, poverty that exceeds 30 percent in some of the counties
of my district, poverty in all of its manifestations which include
hunger and homelessness and addiction, crime and even the break-
down of the traditional family unit.

It is precisely because of these conditions and these challenges
in Ohio that this company was offered such an attractive incentive
package just a few years ago. Well, we don’t know the full extent
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of that incentive package today, but it ranges between 100 and 400
million dollars.

And now, DHL is, in a sense, closing its doors under a veil of se-
crecy and in the dead of night.

Using what they refer to as a confidentiality agreement, they are
refusing the State of Ohio’s offer to come in and provide assistance
and any means necessary or, at the very least, mitigate the effects
of this action on those thousands of employees whose lives will be
affected. I find that action both offensive and insulting.

We need to get to the bottom of why DHL has turned its back
on Ohio, whether DHL has done anything improper and how this
transaction will affect American consumers, the cargo industry and
the State of Ohio. Ultimately, I hope DHL will reconsider alter-
natives to its plans with UPS.

Thank you, Mr. Chairman.

Mr. OBERSTAR. I thank the gentleman.

Congresswoman Schmidt.

Mrs. SCHMIDT. Thank you, Mr. Chairman. I do want to thank
you for holding this hearing. I will echo Mr. LaTourette. I am glad,
since we are not in the Majority, that you are at the helm. You are
really guiding the ship in a very fair and nonpartisan way.

I also want to thank Senator Brown for coming forward on behalf
of the citizens of Ohio and, of course, my dear colleague, Congress-
man Turner, who is majorly affected by this.

My district is also affected. About 750 jobs are affected if DHL
pulls out.

But really my concern here is something that Congressman
Turner echoed too, and I would like him to explain it a little bit
more carefully for everyone to fully understand what I think is
going on here.

Like, Congressman Turner, when it doesn’t smell, it is not right.
It is like when you open up milk, and it is all curdled at the top,
that is not necessarily cream.

I don’t think this is cream here. I think there is something else
afoul, and I really think that what DHL wants to do is to force this
into a duopoly situation, jacking up the prices and making this un-
fair for not just the consumers here in the United States but the
consumers across the globe as well.

That is where the Department of Justice really needs to enter
the situation.

But, Congressman Turner talked about UPS’s intention with
TNT, and I would like you to kind of explain that a little bit more
fully to all of us because it is something I wasn’t aware of until you
brought it forward just a few minutes ago.

Mr. TURNER. Well, the Atlantic Journal-Constitution reported
that UPS is in these negotiations to acquire TNT.

Mrs. ScHMIDT. TNT stands for?

Mr. TURNER. I am not certain, but they listed it as number two
in the carrier service industry for Europe. They listed UPS as num-
ber three and DHL as number one.

What I think the whole point of that is, is this will not be the
end of consolidations. So that if you view this as these two compa-
nies are, in effect, merging, what will be the evolution in this in-
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dustry where we go down to what will be two in the United States
and perhaps two or one in Europe?

You have to look at it as a stepped transaction to see what the
total impact will be on the market.

The concerns for the market are, obviously, their ability to affect
service, their ability to affect price because once people get control
over a market they have ability to say: Your town is too small; we
are not going to serve you. Your area is not profitable; we are not
going to serve you.

Or, the ability to discriminate through price and to affect other
competitors.

What we are seeing is that through this consolidation they will
gain that ability, and that is what our concern needs to be.

The human story of the 8,000 jobs that are being lost in south-
west Ohio certainly tells the compelling nature of the immediacy
of the need for review, but the most underlying important issue is
that this is bad for the U.S. economy, bad for the U.S. consumer
and bad for this industry to see this level of consolidation.

Mrs. ScHMIDT. May I have a follow-up?

Also, Congressman Turner, I believe it was in your testimony,
you talked about the fact that if DHL has this arrangement with
UPS, there is not going to be able to be a firewall between the two
of them regarding price.

Maybe you could expand a little bit on what happens when the
bar code label is put on a package and how that bar code may be
expanded when it goes through the processing center so that who-
ever is processing it can make sure that the proper price is being
paid for the actual shipment of it, which what I believe then—cor-
rect me if I am wrong—is it makes it painfully aware to UPS ex-
actly what DHL is charging so that they can know what price point
is there.

Mr. TURNER. That is an interesting point because DHL and UPS
allege that they are going to continue to compete with each other
as independent companies.

But in order to consolidate their logistics of the airlift, so to
speak, their computers system are going to have to be linked be-
cause if I send a package through DHL and they drop it off at UPS
and I want to know where it is, it is not just going to go in this
black hole of nothingness. UPS is going to be communicating to
DHL. DHL won’t just say to me, call UPS.

In a way, that shows that the data between the two companies
will be shared. UPS will know volume, destination, perhaps pric-
ing. They certainly will know cost.

Those are all the elements necessary to know what your compet-
itor is doing. They are the types of things that you would get in
a merger.

Mrs. SCHMIDT. Thank you. I have no more questions.

Mr. OBERSTAR. Do others have questions?

Mr. Arcuri.

Mr. ARCURI. Thank you, Mr. Chairman. I have a question.

You indicated that Airborne was running at a profit. It was prof-
itable five years ago. Is that correct, Senator?
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Is there any indication as to why changes in the market or is
there any identifiable reason why DHL is now no longer making
a profit at that facility, anything?

Senator BROWN. As I mentioned in my testimony, they have lost
a significant amount of market share, and I think from Congress-
man Turner’s discussion earlier that that is a question of manage-
ment in many ways.

I think at the same time they have continued. He may know
more precisely, other factors, but at the same time they have been
immensely profitable in Europe.

We haven’t really seen the question answered: Are they moving
profits and losses from one continent to another in part to perhaps
deflect some criticism of this merger?

Mr. TURNER. I don’t specifically. It will be a great question for
DHL as to how they take a company that was profitable and gen-
erate $1.3 billion in losses.

There are a number of reports in industry magazines that indi-
cate poor service, overspending, expansion of infrastructure that
did not justify based on customer base and loss of customers.

One other thing, by the way, Congresswoman Schmidt asked
what TNT stands for. I am told it is Thomas Nationwide Transport.

Mrs. SCHMIDT. Thank you.

Mr. ArRcURI. Thank you very much.

Senator BROWN. I would add too, if I could, Mr. Chairman and
Mike, after DHL bought Airborne, they also got significant govern-
ment help. They still had those kinds of losses in spite of the help
they got from particularly the State of Ohio but also some local
communities.

Mr. ARCURI. So they received a package to stay, they bought the
company, and then they are still showing losses.

Senator BROWN. To stay. They promised more jobs. They have,
within half a decade, made this kind of a decision.

Mr. ARCURI I have nothing further. Thank you, Mr. Chairman.

Mr. OBERSTAR. Ms. Hirono.

Ms. HiroNO. Thank you, Mr. Chairman.

This potential agreement raises a lot of issues, not to mention
the antitrust concerns, anticompetitive concerns. Is the Department
of Justice going to be reviewing this potential agreement in any
way, shape or form?

Mr. TURNER. The Senator was just saying we are certainly hope-
ful. We have no communication from them that they are. We have
requested it.

Both presidential candidates have indicated that it would be a
worthwhile review to occur. I know a number of other Members of
Congress have stepped forward and said that they believe the Jus-
tice Department should also.

Senator BROWN. And the Administration has. We don’t have com-
mitment yet on that, but the Administration has been helpful.
When I asked them for a point person, someone who had the Presi-
dent’s ear and the President’s Chief of Staff’s ear directly, they
gave us someone who has been very helpful to coordinate any re-
sponse from Justice, Department of Labor, Department of Trans-
portation, other Federal Agencies.

So we are hopeful, but we don’t know yet.
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Ms. HIRONO. So would it be appropriate for Congress to request
that the Department of Justice undergo a thorough review of this
agreement, potential agreement?

Senator BROWN. We have made that. I don’t know if Congress as
a body ever does that. I certainly wouldn’t object to that. Many of
us have done it directly and personally.

Ms. HiroNoO. Okay. Thank you very much.

Senator BROWN. Thanks for the suggestion.

Mr. OBERSTAR. Other Members have questions, comments?

If not, we thank you very much for your presentation, very en-
lightening on the subject at hand.

Both are welcome to remain here. Although under Committee
rules non-Committee Members are not allowed to ask questions,
but you are certainly welcome to remain as part of the Committee
to hear the rest of the testimony.

Our next panel consists of the Lieutenant Governor of the State
of Ohio, who is also Director of the Ohio Department of Develop-
ment, the Honorable Lee Fisher and the Mayor of Wilmington,
Ohio, the Honorable David L. Raizk.

Lieutenant Governor Fisher, thank you for being here.

Our thanks to our former colleague, Governor Strickland. I had
the opportunity of traveling in his then congressional district in the
Port of Columbiana and meeting with local development interests
on very important transportation and intermodal issues that they
presented. This was several years ago.

I understand the devastation from weather effects that have left
two million people without power, that the Governor felt he needed
to stay and sent you in his stead.

So, please proceed.

TESTIMONY OF THE HONORABLE LEE FISHER, LIEUTENANT
GOVERNOR OF THE STATE OF OHIO AND DIRECTOR OF THE
OHIO DEPARTMENT OF DEVELOPMENT AND THE HONOR-
ABLE DAVID L. RAIZK, MAYOR, CITY OF WILMINGTON, OHIO

Mr. FISHER. Mr. Chairman, thank you very much for giving me
the opportunity to appear before you today.

As you indicated, Governor Strickland wanted to be here, was ac-
tually scheduled to be here, but we have had a weather crisis in
the State of Ohio. The aftereffects of Hurricane Ike have hit Ohio
quite hard. More than two million Ohioans are out of power. Four
hundred and fifty school districts have been closed

Governor Strickland is doing what, of course, he always does in
these situations, and that is feet on the ground, touring the areas
and working to identify what we can do to deal with this emer-
gency, including the possibility and the likelihood of seeking Fed-
eral help.

But I will tell you, Mr. Chairman, that Governor Strickland and
I discussed you in particular, and he has the greatest admiration
and respect for you and wanted me to convey that today.

I want to thank you, Mr. Chairman, and all the Members of the
Committee, particularly my colleagues from Ohio, all of whom I
know quite well.

I want to begin by repeating what Senator Brown and Congress-
man Turner said, that this has been a remarkably bipartisan ef-
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fort. Congresswoman Schmidt, Congressman Space, Congressman
Latta, Congressman LaTourette and many other Members of this
delegation, in fact, all the Members of the delegation have joined
us in this effort.

I am the Lieutenant Governor of Ohio, and I also have the dual
honor and responsibility of serving as the Director of the Ohio De-
partment of Economic Development. I previously served as Attor-
ney General of the State of Ohio, and during that time I was the
Co-Chair of the National Association of Attorney Generals Anti-
trust Committee.

As a former attorney general and the current director of our eco-
nomic development efforts in Ohio, I am very troubled by the pro-
posal which will potentially eliminate more than 8,000 jobs in Wil-
mington. Governor Strickland and I believe that this proposed
transaction, in addition to leading to devastating job losses, will se-
riously undermine competition in the United States package mar-
ket.

But the human cost is what we really focus on. We speak in
terms of 10,000 jobs at stake, but that is 10,000 families. It is
10,000 homes and far, far more than 10,000 lives literally turned
upside down.

The Wilmington Air Park is the largest privately owned airport
in the United States. It is the single largest employer for the resi-
dents of six Ohio counties. Every lost job will be felt time and again
when these hardworking women and men stop shopping in the
stores, eating in the restaurants and buying the houses.

Even as the first round of layoffs has already begun and with the
imminent threat of closure dangling over them, the hardworking
men and women of ASTAR and ABX and other facilities in the Air
Park show up every day, and they give all to their jobs.

DHL has taken the position that this is not necessarily a matter
worth of their attention.

Mr. Chairman, attention must be made.

In a free market, businesses can fail, jobs can be lost. I see that
every day. We lament the ups and downs of the business cycle, and
we make preparations for a better day.

But I would submit to you this is not a free market transaction
that we are discussing. It is, in fact, an anticompetitive deal.

After this billion dollar a year deal is in place, a deal that hands
over the actual—do you hear that sound?

[Remarks off microphone.]

Mr. FisHER. Okay. I wondered if that was your way of saying I
should stop. Okay.

[Laughter.]

Mr. OBERSTAR. The gentleman from Florida will not do that.

Mr. FisHER. Okay. Thank you, Mr. Chairman.

After this billion dollar a year deal is in place, a deal that hands
over the actual shipping process to DHL’s main rival, the company
assures us that DHL and UPS will remain competitors, and I ex-
pect that you will hear that today from DHL. In fact, DHL has re-
cently said in the New York Times that DHL is trying to make life
as difficult as possible for UPS.
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Well, if I were going to make life difficult for someone, Mr.
Chairman, I could think of a few things I would try before giving
them a billion dollars.

DHL insists that this deal keeps DHL and UPS full-tilt competi-
tors.

I am a Cleveland Browns fan, and the Cleveland Browns will
travel to Baltimore this Sunday to play the Ravens. If one of the
Ravens fumbles, there is a reason why no one on the Cleveland
Browns will pick up the ball and politely hand it back.

It is because competitors are not partners. They have never been,
will never be. You are either one or the other.

This deal is a merger in everything but name. If you hand the
essential functions of your business to a competitor, that is a merg-
er. If you discard the planes and the people that make your busi-
ness possible, that is a merger.

It would be one thing for a company that makes refrigerators or
pencils to outsource their shipping services, but DHL doesn’t make
products. It ships them. If you business is shipping and you
outsource the shipping, that is a merger.

There is a very real threat to the consumer here. When UPS es-
sentially controls DHL’s costs and operations, then UPS controls
DHL’s pricing. When that happens, there will be effectively only
two shipping companies to serve the North American market.

I think it is Economics 101 that if you create a duopoly, you di-
minish consumers’ choices and you raise consumers’ costs.

Governor Strickland and I believe that the U.S. Department of
Transportation has jurisdiction to investigate this financial agree-
ment. DHL is a common carrier under Federal law, and the U.S.
Department of Transportation has authority under the Federal
Transportation Code to regulate carriers’ business practices and
the terms on which they hold out service to the public.

We asked Secretary Peters to exercise her jurisdiction in this
matter, and she has respectfully declined, saying that she does not
believe that she has authority to investigate.

We are asking this Committee to review Secretary Peters’ state-
ments and to encourage the DOT to examine the economic impact
of this transaction as is their authority under law and in a way,
of course, that would not interfere with the review of the trans-
action by the U.S. Attorney General’s Office or the investigation of
the Ohio Attorney General’s Office.

Let me add, Mr. Chairman, that the creation of this duopoly
would undercut the ability of ABX and ASTAR to continue oper-
ating. These pilots you see before us are wonderful professionals.
It is their jobs, their families, their livelihood that is on the line
which is why they are spending every single day doing everything
they can, including being here.

I was here last week, testifying before Congressman Conyers and
the Judiciary Committee, and they were here in full force, and I
expect they will always be here in full force as long as these pro-
ceedings occur in the United States Congress.

It would force off the stage the two major players in an industry,
ABX and ASTAR, with incredibly high barriers to entry.

If this were truly a competitive free market transaction, why
weren’t DHL’s existing service providers, ASTAR and ABX, not to
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mention the State of Ohio, given a chance to actually present clear
alternatives to this transaction and, in the case of ABX and
ASTAR, to submit a bid for the work?

Why wasn’t our State given a chance to respond before the deal
had been decided upon?

I think it is important to point out that Senator Brown made an
important statement. He said that we want DHL to succeed, and
that is correct. We do. We want them to succeed, but we also want
them to live up to their commitments.

And, Mr. Chairman, we are prepared and we have said this re-
peatedly to work with DHL to deal with their losses, to work with
them on an economic development transaction that can be a win-
win—a win for DHL, a win for ABX and ASTAR, a win for Ohio
but most importantly a win for the men and women whose jobs are
seriously at risk.

When this issue first arose, we immediately assembled a DHL
Regional Economic Task Force co-chaired by Mayor Raizk, who you
will hear from in a minute, and myself and all the Members of the
congressional delegation.

Last week, we learned from DHL and UPS during another con-
gressional hearing that they have a memorandum of understanding
prohibiting them from talking with other parties, including the
State of Ohio, while their negotiations are ongoing.

In this hearing room today, I join Senator Brown and Congress-
man Turner in publicly requesting that both DHL and UPS discard
this arrangement so that our administration and other parties in-
volved can present good faith alternatives to the transaction with
UPS. DHL made $6 billion in profit last year, and we have no
doubt their Ohio operation could contribute to that bottom line.

I want to thank the Members again of the Ohio congressional
delegation and you, Mr. Chairman. The Federal Government once
helped to facilitate DHL’s acquisition of Airborne Express, and now
we need the Federal Government’s help to facilitate DHL’s contin-
ued existence in Wilmington, Ohio, as a real service-providing com-
pany.

Thank you, sir.

Mr. OBERSTAR. Thank you very much, Governor Fisher. I greatly
appreciate your testimony and elaborating on the arrangement be-
tween the State and DHL.

Mayor Raizk. I pronounce it Raizk.

Mr. Ra1zk. Raizk.

Mr. OBERSTAR. But I earlier pronounced it Raizk. That is the
way we would say it in Slovenian. That must be Polish, though.

[Laughter]

Mr. RAIZK. No, it is not. Senator Voinovich says the same thing,
but actually my background is Lebanese. It is an Ellis Island spell-
ing.

Mr. OBERSTAR. Oh, okay. Well, it is a good ethnic name anyway.

Mr. RAIZK. It is a good ethnic name, absolutely.

Mr. OBERSTAR. Very much at home in my part of the world.

Mr. RAIZK. Absolutely.

Mr. OBERSTAR. Yes. All right.
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Mr. Ra1zK. Thank you very much, Mr. Chairman, and I sincerely
appreciate the opportunity you have given us by holding this hear-
ing and to hear our story in Wilmington, Ohio.

First of all, I said after last week’s hearing that I was never
prouder to be an Ohioan than I was on that day. For everyone to
see the total bipartisan effort of all the Ohio delegation in coming
to the aid of Wilmington has been truly amazing.

I can’t thank enough Senator Brown and Congressman Mike
turner. They have been with me almost every step of the way.

Also, Senator Voinovich and all the Ohio delegation, I appreciate
all of your efforts, and certainly Governor Ted Strickland and this
gentleman to my right, Lieutenant Governor Lee Fisher. Since
three days after the announcement we have been together, and he
has supported me in everything that I have done.

I am also honored to represent the community that I serve, my
home town, Wilmington, Ohio. Wilmington in Clinton County is a
wonderful place to live, work and raise your family. But since May
28th, a storm has been hanging over Wilmington, and it won’t go
away.

On May 28th, DHL—Wilmington’s and Clinton County’s largest
employer and the largest employer in the five surrounding coun-
ties—announced that they were seeking a deal with UPS, their big-
gest competitor, to handle their airlift operations in the United
States, effectively ceasing operations at the Wilmington DHL air-
port.

This was particularly difficult for me as I received this news
firsthand in Germany at DHL/Deutsche Post World Headquarters.
I was in Germany as a guest of DHL, representing the City of Wil-
mington and the Wilmington Airport, the largest hub in the DHL
network at the grand opening of their new hub in Leipzig.

Given the current economic climate that has been going on and
continues, we knew that some restructuring was in the works and
some job losses would be coming primarily as a result of the stand-
ing down of the DC-9 portion of their business.

But there was reason for optimism concerning the Wilmington
Air Park. In February, I hosted a conference call in my office with
Governor Strickland, representatives of ASTAR Air Cargo and ABX
Air, DHL’s partners for airlift and sorting operations in the United
States, and representatives of DHL. At that time, DHL assured the
Governor that although there would be some job cuts coming, they
were committed to the Wilmington Air Park.

In April, in discussion with DHL on possible assistance from the
State of Ohio, Lieutenant Governor Lee Fisher was also assured of
DHL'’s commitment to the Wilmington Air Park.

So it was with some comfort level that I went to Germany to rep-
resent Wilmington. That comfort was further enhanced when Ger-
man Foreign Minister Steinmeier, the keynote speaker at the hub
opening, mentioned Wilmington, Ohio in his address.

Imagine my shock two days later when I received the news first-
hand that DHL was seeking a deal with UPS.

CEO John Mullen of DHL, whom you will hear from later today,
was very gracious in granting me an audience after that announce-
ment.
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What will be the result of this proposed transaction? What will
be the impact?

The job loss alone which includes DHL, ABX Air, ASTAR Air
Cargo and 18 companies located in and around the Air Park with
direct or indirect relationships with the operations there would be
almost 10,000. The annual payroll for ABX Air, DHL and ASTAR
Air Cargo alone is $257 million. Health care benefits provided for
their employees are another $63 million.

These employees of these three companies provide 9 percent of
the revenue to our local hospital. Losing that would result in a loss
of seven to eight million dollars in revenue plus the resulting in-
crease in charity care when these benefits cease. It would put them
out of business.

This transaction would bankrupt the State’s unemployment in-
surance fund. The impact to schools, city and county government,
non-profits and local businesses would be devastating. Our data
analysis indicates that one in five small businesses will fail in the
region.

If T sound alarmist, it is because we are facing an economic ca-
tastrophe of unparalleled proportion.

We are not trying to save old technology jobs that have failed to
keep pace with the new economy. These are 21st century jobs: pi-
lots and crew members, supply chain and logistics professionals,
airframe and aircraft mechanics, conveyor engineers.

And, this isn’t Rust Belt versus the Sun Belt. These jobs simply
disappear.

In 2004, we welcomed DHL and ASTAR Air Cargo into the Wil-
mington family. ABX Air and its predecessor, Airborne Express, ac-
counting for over 6,000 of these jobs, have been with us for 30
years. They are part of the fabric of our community.

There is an Air Park employee in one of every three households
in Wilmington. Many husbands and wives both work at the Air
Park.

Many family farms are saved because part-time work at the Air
Park provided the health care that they needed for their families.

Students at Wilmington College, many the first in their families
to go to college, reduced their indebtedness at graduation by work-
ing with ABX.

In short, these jobs just didn’t appear in 2004. Over the last 30
years, the community has grown with the growth of the Air Park.
This proposed transaction would literally rip the fabric of our town.

Now I don’t know about antitrust, and I don’t know the defini-
tions and what your criteria are. I am a simple mayor from a small
town in southwestern Ohio.

DHL and UPS say this is a contractor-vendor relationship. But
to abandon your largest hub and deliver the freight to your number
one competitor, then I say it is a de facto merger. How can you be
a player without a hub?

FedEx has a hub. UPS has a hub. DHL will no longer have a hub
if this goes through.

Financial Times Deutschland, this past week, recently reported
that CEO Frank Appel of Deutsche Post World Net said that they
are going to, instead of reducing their footprint in the United
States 30 percent, they are going to move it to 50 percent and, in
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doing so, may contract with UPS to handle some of their ground
transport instead of the United States Postal Service for that last
mile.

Again, if we are losing air and ground, it is a de facto merger.

Given the recent history of acquisitions of smaller air carriers by
both companies and the significant antitrust waivers embedded in
the Open Skies agreements, a picture starts to form. There is
something more going on here.

In Wilmington, a foreign-owned company with huge assistance
from the State and local governments took over ownership and op-
erations of the largest private airport in the United States, a state
of the art facility. In a little over three short years, if they complete
this transaction, they will have taken two American companies
that had significant market share off the board. In the process,
they will displace almost 10,000 American jobs.

If this is what unfettered globalization means to America, then
to paraphrase Senator Sherrod Brown, we are indeed in a race to
the bottom.

For, at the end of the day, this is about people. These folks are
not just numbers on a page. They are our friends and our neigh-
bors, our families. We go to church with them. We attend PTA
meetings together. We go and watch our kids play ball.

How will they pay their mortgage? How will they feed and clothe
their kids? How will they educate their children?

Please think about these hardworking Americans as you consider
these issues.

Thank you very much for the opportunity to speak, Mr. Chair-
man.

Mr. OBERSTAR. Thank you, Mayor, for painting a picture in the
very stark and real and personal way that you did.

Lieutenant Governor Fisher, you were formerly Attorney Gen-
eral. How can there be real competition in ground service if UPS
is going to handle all the air service?

They say this is a contractual arrangement for the air service,
that the ground service of DHL will remain or will survive the
agreement. If UPS provides the feed, then how can there be a real
competition?

Mr. FisHER. Mr. Chairman, I think first, as you have heard
Mayor Raizk say, the ground transportation actually may be next,
that this may be the next step.

The combination of UPS’s and DHL’s overnight shipment busi-
ness would give UPS total control of more than half of the small
gackages that are shipped for overnight delivery in the United

tates.

That high market share is magnified by the fact that it is highly
unlikely that any new competitor would be able to enter the rel-
evant market following the consolidation because the industry, Mr.
Chairman, already has high barriers to entry in the form of signifi-
cant up-front capital investments, marketing costs, important name
recognition requirements, a large number of exclusive contracts,
and the competition that has been represented by DHL has served
as an important constraint on UPS’s pricing and forced continual
improvement of quality of service. That is what happens when you
have competition.
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I think FedEx, with all due respect to it, unlike DHL, does not
have the incentive to be a price maverick like DHL has been.

And so, I think the bottom line result here is that, as has been
said many times, it is in fact, we think, a de facto merger.

Mr. OBERSTAR. Thank you for that response.

The State of Ohio, you spelled out, gave $400 million in incen-
tives.

We have been through something similar in Minnesota with
Northwest Airlines when they were at the edge of bankruptcy, and
the State Government, actually it was the airport authority, pro-
vided bridge funding for Northwest Airlines to convert their high
cost, short-term debt to lower-cost long-term debt in the aftermath
of the Checchi-Wilson buy-out that loaded the company with a
huge amount of debt.

But there were caveats. Not caveats, there were agreements in
that funding that made certain obligations upon Northwest: Main-
tain their headquarters in Minnesota. Maintain a Minneapolis-St.
Paul hub. Maintain a certain level of employment.

Over time, those agreements have been modified, eroded because
of market conditions.

Were there similar commitments made by DHL in exchange for
the funding provided and the financial incentives for them to locate
and are they enforceable?

Mr. FIsHER. Chairman Oberstar, the answer is yes. With every
economic development transaction in which we provide tax credits,
grants and/or loans comes a corresponding commitment by the
company with regard to the retention and/or creation of certain job
levels over a period of time.

In this particular case, in 2004, a job retention tax credit based
upon a $295 million payroll was offered with an estimated credit
value of about $66 million, a job creation tax credit at 90 percent
for 5 years with an estimated credit value of about $13 million, di-
rect grants called Rapid Outreach Grants of $2 million, workforce
training grants up to $2 million, a roadwork grant of $1 million,
and a commitment to build a new route called the Wilmington By-
pass.

Now, in fairness, DHL has not received at this point all of those
commitments. It has received some, particularly the outright
grants.

We have callback provisions in all of our agreements. If this
transaction does in fact go through and in fact they do abandon
southwest Ohio, we will aggressively seek back all those commit-
ments that we are lawfully allowed to do.

Mr. OBERSTAR. Of course, you really want the jobs. You don’t
want the callbacks.

Mr. FISHER. That is exactly right.

Mr. OBERSTAR. Mr. LaTourette.

Mr. LATOURETTE. Thank you, Mr. Chairman.

Actually, Mr. Chairman, our Lieutenant Governor is hiding his
light under a bushel basket. When he was elected to be the Attor-
ney General, we used to call him Landslide Lee because he won by
1,234 votes and anytime you went to one of his speeches he would
say his favorite numbers are 1,2,3,4.

Mr. FisHER. That is right.
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Mr. LATOURETTE. And just the last note on your statement, Lieu-
tenant Governor, if the Browns recover a fumble after watching
them play the Cowboys and the Steelers, I will be shocked.

[Laughter.]

Mr. FISHER. You said that. I didn’t, sir.

Mr. LATOURETTE. Lieutenant Governor Fisher, you have outlined
the incentives that the State of Ohio has offered or is prepared to
offer DHL, and I thank you for that.

In your observations, you talked about an MOU, a memorandum
of understanding. I don’t find anything sinister in the fact that two
parties that are discussing. I think it is pretty boilerplate that they
would have a clause that you are not going to talk about what it
is you are talking about and also competitors.

But the question I would ask you is have you or the Governor
or Senator Brown or Congressman Turner made the request of
DHL and UPS that they release that last piece?

I mean I don’t think it is unreasonable that two businesses talk-
ing about whatever it is they are talking about don’t have to tell
you what it is they are talking about.

I think that for them, for DHL, well, I guess they don’t have
shareholders because they are owned by the German Government.
I think for DHL to make a business decision as to whether or not
this is a good deal with UPS or not, I think it would be incumbent
upon them to see what else is out there.

Have you all made that request of the two companies and, if so,
have you received a response?

Mr. FisHER. Mr. Chairman and Congressman LaTourette, the
answer is yes, we have. I have had two phone conversations with
Frank Appel who is the CEO of Deutsche Post World Net in Bonn,
Germany and, to him and also to Mr. Mullen, we have made the
request that they consider alternatives both from the State of Ohio,
ABX and ASTAR and give us the opportunity to meet with them
any time, any place including in Germany.

The Governor and I both have offered actually to travel to Ger-
many on a moment’s notice if we believe that they would seriously
consider an offer by the State.

They have indicated that they do not believe there is any alter-
native that is viable, and they have also recently indicated that the
provision of their agreement with UPS bars them from actually en-
gaging in that discussion.

We have asked them both privately and publicly to, in fact, set
aside that portion. I think you are right. We are not asking for the
details, at this point anyway, of their transaction with UPS. We
will see that eventually if, in fact, it goes through in a written
agreement.

What we are asking is that before they actually sign on the dot-
ted line and consummate such agreement, it seems to me it is only
good business sense beyond the interest of fairness, good business
sense to explore every viable alternative.

Now they, I think, would say to you they have looked at alter-
natives, but I think that that would be disingenuous because the
State of Ohio obviously has resources available to it that could be
offered to DHL under the appropriate circumstances. They have
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never asked us for that, and we have never been given the oppor-
tunity to offer them.

Mr. LATOURETTE. We are going to see their representatives on
the next panel, and I will ask them that question.

Mayor, in your testimony, you talked about a meeting where ev-
erybody said, we love Wilmington. Then you had another meeting.
Everything is going great. Even though with the way the economy
is going, you expected some job losses.

Then they have you over to Leipzig, apparently to a big party,
and they sort of lowered the boom. I hope you had your ticket paid
for on the way back.

What happened? I mean were they just lying to you? Did they
hose you?

What happened between those happy meetings and when they
gave you the news in Germany?

Mr. Raizk. I really don’t know. As I said, before I left, we vetted
it out very carefully that there was going to be some announcement
in Germany on the 28th.

But in consultation with the Department of Development and
Lieutenant Governor Fisher’s office, in consultation with both
ASTAR Air Cargo and ABX officials before I went, everybody felt
comfortable with the idea that there were going to be some cuts
coming. They were looking at restructuring.

We had this conversation back in February, as I said, with the
Governor on a conference call in my office. The Governor was very
specific in his request of DHL officials, that okay, we know that
things are going to have to happen and you have some losses, but
are you committed to the Wilmington Air Park? And the answer to
that was an unqualified yes.

Then I can only and the Lieutenant Governor can verify with the
conversations that he had in April, still prior to my going.

So you can understand that looking at those, if I took the history
of those conversations and also even the day before I left, what we
felt might comprise the announcement on the 28th.

It was certainly a blow because it was just out of left field that
we were going to not cut jobs necessarily or restructure how we are
operating, but we are going to turn it over to UPS, which was com-
pletely a rout.

In fairness, no one said on May 28th in the announcement to
their shareholders that they were abandoning Wilmington, the Air
Park. But what they said, if they handed their airlift to UPS,
UPS’s hub is in Louisville, 125 miles from Wilmington. It doesn’t
take a lot of math to figure out that Wilmington was done and the
freight was going to go to Louisville.

So, no, I don’t know. Frankly, I believe that this decision was at
a very, very high level amongst Deutsche Post and DHL officials.
I do not believe that very, very few people in America even knew
of this decision or of this, and I think that has been borne out sub-
sequently.

Mr. LATOURETTE. Mayor, thank you. We are going to see that
same bunch in the next panel. I will ask them.

Mr. RA1ZK. You can ask them.

Mr. LATOURETTE. I will ask them.

Thank you, Mr. Chair.
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Mr. Ra1zk. Thank you, Congressman.

Mr. OBERSTAR. Other Members wish to be heard?

Ms. Johnson. Thank you, Mr. Chairman.

I am trying to determine as I listen whether this is an acquisi-
tion or a contract. Is the business closing?

Mr. FIsHER. Congresswoman, I think that it is fair to say that
it is named one thing but is another. It is being termed a trans-
action or an agreement, but we think it has all the effects and the
results of an actual merger.

The result of that transaction or merger, whatever you call it,
will be the loss of some 10,000 jobs in southwest Ohio because they
will either be eliminated entirely or moved, as Mayor Raizk just
said, 125 miles south to Louisville, Kentucky, where UPS has its
hub, because UPS will now be the provider of DHL’s air services.

Ms. JOHNSON. What is the motivation for this happening? Are
they losing money?

Mr. FisHER. Congresswoman, yes, the answer is that their moti-
vation, as has been explained to us, is that they are losing money.

Our response is I am not at this point disputing whether or not
they are losing money. I don’t have enough information to be able
to say that is true or not true. But I do think even if we accept
that as fact, what is important is that they explore every viable al-
ternative before engaging in a de facto merger that would have the
result of the loss of 10,000 jobs.

One of those alternatives would be sitting down with the State
and the two carriers that they currently contract with, which are
called ASTAR and ABX, and either separately or preferably to-
gether see if we could work out ways to deal with their cost issues
and challenges, at the same time, saving the jobs in Wilmington.

Ms. JOHNSON. Thank you.

Thank you, Mr. Chairman.

Mr. OBERSTAR. I would like to observe for the record that Sen-
ator Voinovich has talked to me about this situation, and we will
keep the record open for a statement that he may submit, but he
is very deeply concerned.

He and I worked together on a great many issues of economic de-
velopment over the years, going back to when he was Mayor of
Cleveland.

Congressman Mack? No questions.

Congresswoman Schmidt.

Mrs. SCHMIDT. Thank you, Mr. Mayor. Don’t ever let anyone say
that a mayor doesn’t have a big job because you certainly do, espe-
cially in this situation.

In your written testimony, you indicated that the losses to the
Wilmington community, should DHL reach an agreement with UPS
and decide to shut down the Wilmington Air Park, will be enor-
mous.

Everyone has been focused on job loss, but as a former local gov-
ernment official I know that the underpinnings of that can be far
more devastating than just the actual loss itself. Could you please
elaborate to this Committee what you believe will be the
underpinnings of that pullout?

Mr. RA1zK. Thank you, Congresswoman Schmidt.
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First of all, it is not just Wilmington, and I think it is important
for the Committee to understand the regional nature of the employ-
ment at the Air Park. As you indicated, in your area, there is a sig-
nificant number of jobs of folks who work there. It is the six sur-
rounding counties that are affected.

So, as we look at this, for instance, just the uncertainty alone,
sales tax receipts are down in our county. Even though there has
not been a significant job loss, there has been some, over a million
dollars in the last month because people are scared, and they are
not purchasing or buying or doing those things that they would
normally do, because they don’t know if they are going to have a
job or not.

I think the biggest thing is not just the employment, but it will
be the concept of retraining, and that is going to be difficult. There
is going to have to be huge resources for retraining.

And it is real interesting. As I have said, these are 21st Century
jobs. How do you retrain folks who have the skills for the 21st Cen-
tury? What do we retrain them to?

The impact on small business, as you know, Ohio’s number one
employers are small businesses all over the State. Although we still
have agriculture in our area, the impact on the small business is
just going to be huge. We have determined through some data
analysis that one in five will fail, and that is not just in Wil-
mington. That is throughout the region.

Then there is the resultant more job loss that are not reflected
in those 10,000 because most people work for small business in
Ohio.

So I think the health care system is going to just get a terrible
situation of how they are going to survive because they are going
through rough times as it is.

Education, I am really concerned about the schools. For instance,
the Wilmington City School District is supported by a 1 percent in-
come tax. If these jobs go away, they will have a devastating effect
to their school system.

Mrs. ScHMIDT. Mr. Mayor, I would like to continue along that
line. You said that the Wilmington schools have an income tax that
feeds their schools, and so a loss of jobs is a loss of income to them.
But what about the City of Wilmington as well?

I am sure you have a fire department, a police department. You
have a road department. How many employees do you have? What
is your budget?

How much of that budget is dependent upon DHL’s presence
and, with a DHL pullout, what does that do to the City of Wil-
mington directly?

I mean you have talked about the indirect effect, and I think that
speaks miles that you are looking out for everyone around you, but
I also want to hear what the effects are going to be for the City
of Wilmington directly.

Mr. RA1ZK. Well, it is funny you should ask that because the City
of Wilmington has always supported the Air Park through infra-
structure, through the impact that its citizens have put up with.
We are a community of about 12,000 that basically during the day
supports a community of about 30,000 because we provide water
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and sewer and the road structure. Everything comes through the
town, the freight, the fuel trucks.

But until January of this year, the Air Park was not a part of
the City. We did just recently annex the Air Park with the antici-
pation that we would receive, because we do have a 1 percent in-
come tax as you know, about $2.5 million a year that we have been
looking sorely forward to because for the last 30 years the citizens
have been supporting the Air Park and that infrastructure out of
their own pockets without receiving any revenue.

So, while we have geared up to take care of all of those things,
it was time to get the citizens paid back for their contributions to
the economic engine out there. Unfortunately, just as we are start-
ing to get the receipts in, now we are under the threat that they
are going to take them away.

We have about 160 employees in the City of Wilmington. We are
very unique. We operate our own fully permitted EPA landfill. We
have our own water. We have our own sewer. We have our own
full-time fire department and police departments.

Certainly, we have geared up with anticipation of taking care of
this additional acreage and those folks who work out there. Now
we are looking at probably having to retrench if we can’t have that
income.

Mrs. SCHMIDT. Thank you.

Thank you, Mr. Chairman.

Mr. OBERSTAR. Congressman Space.

Mr. SPACE. Thank you, Mr. Chairman.

Mr. Mayor, I just want to commend you for the very able rep-
re(sientation on behalf of your constituents that you have rendered
today.

Mr. RA1zk. Thank you.

Mr. SPACE. Lieutenant Governor Fisher, I have had the pleasure
of working with you and your staff on a number of projects in
southeastern Ohio in the past, and I have found that you and your
staff have repeatedly bent over backwards to help those existing
businesses as well as prospective businesses that we are trying to
draw. It has been nothing but positive at every turn in dealing in
very difficult circumstances.

I just want to make sure I understand your testimony correctly.
It sounds to me, from what you have indicated, that you have
reached out to DHL in an effort to provide them with information
and specifics on what kind of incentives the State of Ohio may be
willing to offer in an effort to keep them in their status quo or
something like it and that they have rejected that offer, that exten-
sion of an offer for help on the basis that they can’t about it due
a confidentiality agreement that they have signed.

Is that a correct representation?

Mr. FisHER. Congressman Space, let me back up and just say a
few things. First of all, thank you for what you said.

First to amplify on what Mayor Raizk said, prior to May 28th,
we had several conversations with DHL on a variety of different
matters in which, although it was not necessarily the subject at
hand, we specifically asked the question: What was the future of
the Wilmington air hub? And I think it is fair to say the answer
was that they were experiencing some financial challenges but led
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us to believe that the future was still good, solid and bright despite
those financial challenges.

Now I do want to say that I think Mayor Raizk is probably right,
that those with whom we were speaking at the time probably did
not have knowledge that superiors in Germany were thinking
something else.

In other words, I want to give them the benefit of the doubt that
they were not purposely misleading us. I have no reason to believe
they were misleading us. I do have reason to believe that they had
an opportunity to give us information that the company itself clear-
ly had even if the individuals with whom we were speaking did not.

The second point I would want to make is that repeatedly after
May 28th, in meetings with senior executives of DHL and in two
conversations with Frank Appel, we have indicated that we would
like the opportunity to sit down with him and find ways where the
State could be a risk-sharing, collaborative financial partner with
them.

Now, no specific offer of a specific amount of tax credits, grants
or loans has been offered nor could it be until we were actually in
such discussions. But the point is we want to have such discus-
sions, and we have been rebuffed in our request to have such dis-
cussions.

Mr. SPACE. Has that refusal to sit down been ostensibly based
upon the statement or the position that they can’t talk about it due
to confidentiality provisions within an agreement between them
and UPS?

Mr. FIsHER. Congressman, initially, no. Initially, the response
was simply that they believe that internally they have already ex-
amined all their alternatives and do not believe that there is any
information that we, ABX or ASTAR could present to them that
they don’t already have.

Later on, as the weeks went by, we learned that there was ap-
parently a confidentiality or exclusivity agreement with UPS. That
was confirmed publicly, I believe, by Mr. Mullen in his testimony
before the House Judiciary Committee last week.

I think it is fair to say that that is now an additional reason that
has been offered, but that was initially not the reason that was of-
fered, that was given to us why they wouldn’t consider the alter-
native.

Mr. SPACE. Okay. Thank you, Lee.

I yield back.

Mr. LATOURETTE. This is what they call a bloodless coup.

[Laughter.]

Mr. PETRI. Congratulations, Mr. Chairman.

Mr. OBERSTAR. There will not be a coup. This is going to be a
long hearing. I need more coffee.

[Laughter.]

Mr. OBERSTAR. Now let’s see. The gentleman from Ohio has com-
pleted his questions. So, Mr. Petri.

Mr. PETRI. Thank you very much, Mr. Chairman. I really just
have one question as kind of background for this and how it fits
in with the State of Ohio.
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I wonder if you could, Governor Fisher, comment about the state
of the unemployment fund for people in Ohio and how this, if it
goes through, could affect that fund?

Mr. FisHER. Congressman, I think it is fair to say that it puts
it at serious risk. As the Mayor has indicated, we already are fac-
ing some serious problems with regard to our unemployment fund,
and this would only exacerbate them.

I can’t give you specific figures today, but I don’t think there is
any question that in all my years in and out of public service,
which totals 28 in Ohio, I have never seen this kind of job loss in
one fell swoop like this. So it only goes to say as a result, logically,
that it is likely to have a very significant negative effect on our un-
employment compensation fund.

Mr. OBERSTAR. Ms. Hirono.

Ms. HiroNo. I note in the Mayor’s testimony that, Lieutenant
Governor, you have confirmed that the Attorney General of Ohio is
looking at this proposal.
| Do?es the State’s antitrust laws mirror the Federal antitrust
aws?

Mr. FISHER. Yes, Congresswoman, it does. Ohio has an antitrust
law known as the Valentine Act which has very similar provisions
to the Sherman and Clayton Acts on the Federal level.

And so, the answer is that the Ohio Attorney General, Nancy
Rogers, is currently conducting her own independent information
gathering. She is in a position really similar to the U.S. Justice De-
partment, and that is until there is an agreement, if there is one,
until there is an agreement with UPS, they have nothing they can
actually analyze.

The good news, however, is that both the Ohio Attorney General
and the U.S. Attorney General, at our urging, are collecting facts.
So they will be able to hit the ground running if and when there
is an agreement between UPS and DHL to determine whether ei-
ther a State and/or Federal investigation are appropriate.

And, they are not dependent on each other. For example, if the
Federal government decides that they are not going to pursue it,
that would prevent or prohibit the State from conducting its own
antitrust enforcement action or an investigation.

Ms. HIRONO. So does that mean that if this agreement, once
there is something to look at and analyze, if the agreement were
to contravene the State antitrust laws, that Ohio could prevent this
agreement from going through?

Mr. FiSHER. It is my belief that it could. Under Ohio’s antitrust
laws, yes, I believe that is possible. It remains to be seen whether
that will be happening, but the answer is yes.

Ms. HiroNO. Thank you.

Mr. OBERSTAR. Mr. Duncan, the gentleman from Tennessee.

Mr. DUNCAN. Governor Fisher, three of my dad’s sisters moved
to Cincinnati when they were young, two of his brothers to Dayton.
A cousin on my mother’s side is a car dealer in Cleveland Heights.
Our best friends in Knoxville are from Cambridge. I think I have
more connections to Ohio than any State other than Tennessee.

Mr. FISHER. Wow.

Mr. DuNCAN. No Member on either side wants to see anybody
lose their jobs and especially a job loss of this magnitude.
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Mr. Mayor, I will tell you I haven’t voted for a lot of this what
some people have called globaloney. I heard you mention the
globalization.

But having said that, I haven’t studied this to the extent that
you all have. I was told that DHL is losing a billion dollars a year
or perhaps even more. Common sense would tell you, you can’t
force a company to keep losing money. They have to, at some point,
pull out or let people off or something.

I notice, Governor, that you said you don’t know whether they
have really lost this money or not, but that assuming they had you
don’t feel like they have looked at all the reasonable alternatives.

What I am wondering about is what are the alternatives as you
see them?

What could they do if, as you said, assuming they are losing this
horrendous amount of money? What alternatives do they have?

Mr. FisHER. Congressman Duncan, first let me just say that I
know lieutenant governors love to be called governor, but I don’t
like being governor.

Mr. DUNCAN. Well, Lieutenant.

Mr. FIsHER. We only have one governor.

Mr. DuNcaN. Okay.
hMr. FISHER. So Lieutenant Governor or LG or something like
that.

Mr. DUNCAN. All right. All right.

Mr. FisHER. The thing that I would say, Congressman, is that
every day we are working with companies that are facing losses.
That is not unusual.

What is unusual is that a company with whom we have ongoing
communication and, frankly, a good relationship, all of which cer-
tainly typifies what we had with DHL, goes ahead and makes a de-
cision without discussing it with the State to see if the State would
be able to help them deal with their financial challenges and
makes a decision which has a seriously negative effect on employ-
ment and Ohio’s economy. That is unusual.

It is not unusual for us to sit down with a company and try to
work out their financial issues. Do we think the State, by and of
itself, can solve them? Of course not.

However, one of the things we specialize in is bringing together
resources from a variety of different sectors: the Federal Govern-
ment, the local government, the county government, private equity,
private sector, non-profit. That is what we do every day in our de-
partment.

Do we always succeed? Of course not.

But are we given the chance almost 99 percent of the time? Abso-
lutely. We got no chance here.

I cannot tell you positively that had we been given the chance
or that if we were to be given the chance, that we could address
most or all of their challenge. But I know that given our record of
success, that DHL owes it to the people of Ohio to give us a chance
to see if we can.

Mr. DUNCAN. Do you have anything to indicate to you? I mean
if a company is losing a billion dollars a year here in the U.S., do
you have anything to indicate to you that they haven’t on their own
explored every reasonable alternative?
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When you say that you do this every day, have you ever been
able to save a company that is facing losses of this magnitude?

Mr. FisHER. Congressman, I think.

Mr. DUNCAN. I am not arguing with you. I am really asking.

Mr. FISHER. No. I know what you are asking.

Mr. DuNcAN. I don’t really know.

Mr. FISHER. No. That is a fair question. I think it is fair to say
that it is rare, and I can’t think of a precedent right now where
a company said they were losing as much as DHL was losing. So
I think that is a fair point.

But I would also tell you that let’s take one possible solution
here. There was a point of time, I believe in the not so recent past,
where DHL wanted to deal with just one local carrier as opposed
to two. There are two today, ABX and ASTAR.

It is my understanding—and there are people sitting behind me
who know more about this than I do—that DHL, which has a 49
percent ownership share of ASTAR, attempted to purchase ABX. It
is my understanding that the primary motive for that was it would
make sense for them, apparently from a cost standpoint, to be able
to deal with one carrier as opposed to two.

That transaction was not consummated for a variety of reasons
that are known better by people sitting behind me than me, but I
think it is fair to say that there are people who know both compa-
nies and know DHL who believe that if that had happened, if
ASTAR had purchased ABX, that we might not be here today.

I don’t know that to be the fact. I am just telling you that there
are people who are knowledgeable about the facts, who tell me they
believe that to be the case. So that in and of itself points out that
there might have been a solution in the not so recent past that
might have prevented us from being here.

So, therefore, exploring a similar solution in the not so distant
future might also lead us to believe that perhaps there is an alter-
native.

They have done their own internal analysis that they have not
shared with us and come to a different conclusion, but any analysis
that does not include the State of Ohio as a partner is an incom-
plete analysis on their part.

Mr. DuNcAN. All right. Thank you.

Thank you, Mr. Chairman.

Mr. OBERSTAR. I thank the gentleman. Are there other Members
who wish to be recognized?

Mr. Westmoreland had his hand up.

Mr. WESTMORELAND. Thank you, Mr. Chairman.

Governor, have you met with ABX and/or ASTAR to ask them
what the failure was when they could not get together for a merger
or buy-out or whatever? Did you work with them to see if there
were any details you could work out in that relationship?

Mr. Fi1SHER. Congressman Westmoreland, yes, I have had a num-
ber of conversations with senior executives with both ASTAR and
ABX. There are some commonalities, but there are also different
perspectives, frankly, on what happened. There is, I think, an
agreement to disagree on why that transaction was not con-
summated.
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I do believe that given the circumstances today, I have reason to
believe that both ABX and ASTAR would be more than willing to
come to the table and explore every possible alternative.

Mr. WESTMORELAND. I can believe that. I can believe that now.

Mr. FIsHER. Yes, right. All I am saying is whatever reason it
didn’t happen in the past, I think it would not happen in the future
in some way.

Mr. WESTMORELAND. Yes, sir. Do you know what the total em-
ployment of DHL is and is the 8,000 jobs just in the south Ohio
area or are there actually more jobs than that in that area?

Mr. FISHER. I can only speak to the employment in southwest
Ohio. ABX, I believe, employs approximately 6,000 people at the
Air Park. I believe that ASTAR employs approximately 1,200 and
that DHL employs approximately 1,000.

But there are representatives here today from DHL, ABX and
ASTAR that can correct me if I am wrong, but I believe those are
the numbers.

Mr. WESTMORELAND. Okay. But from what you are saying and
what I hear the Mayor saying, I am assuming the Mayor, the City
and the State would sit down together with these companies and
try to work something out.

It seems to me as if $2 billion a year roughly, that would be a
hard nut to crack. I know this is a similar question to what you
have already been asked, but do you have experience in doing this?

And, from the breaks that I heard you give, it totaled to about
$88 million in tax incentives, the employment credit and so forth
and so on, and this is a one-shot deal, right, the $88 million.

In just reading some of the testimony here, it has been almost
a $6 billion loss, I believe, over the last 5 years. That is a lot of
money for a State or a city to try to absorb, and that would also
be a lot of money for these two airlines to try to absorb. Do you
have any idea how you could go about even trying to do that and
is that even something that the State of Ohio would want to do?

Mr. FisHER. Mr. Chairman and Congressman Westmoreland,
first, I have to say to you that we are not in a position to accept
the premise of the amount of the loss. In other words, the first
thing we would do as part of our due diligence is work with the
company, so we have a comfort.

In other words, when a company says to us, we are losing X
amount of money, we don’t take that at face value. We can’t. We
owe it to the taxpayers of Ohio to actually independently verify
that. So let’s also focus on the fact that we don’t know whether that
loss is, in fact, true.

I am not suggesting it is not. I am simply telling you that we
have no information that has been given us to allow us to verify
that. That is number one.

Number two is that I am not suggesting to you that we can meet
all those losses. Government should not be in the business, I be-
lieve, of literally saying to a company, we are going to deal with
all your losses.

Our business is to be a risk-sharing collaborative partner, and
that means that the business is going to have to continue to find
some of their own internal ways to deal with those losses, but we
will help them.
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So there is no time that we ever completely fill the gap, whether
it is $100,000 loss or a $1 billion loss. What we do is we try to meet
them in a sense, halfway—sometimes more than halfway, some-
times less, but we are a partner.

Mr. WESTMORELAND. Governor, you or Mayor, either one, has the
State of Ohio or the City ever entered into any of these agreements
with any company before now that has been able to save them from
actually moving or relocating?

Mr. FisHER. To be honest, Congressman, we do it all the time
ranging from small and medium-size businesses to large businesses
that are saying to us, we are considering leaving, folding, going out
of business.

Do we always succeed? No.

But I can tell you our track record of success in helping compa-
nies deal with their financial challenges—which often by the way
involves job retention, not job expansion—has been quite success-
ful. We believe that every job retention deal is a future job creation
deal and job expansion deal because you have to hold what you got
first and then focus on expanding later.

So the answer is yes.

Mr. WESTMORELAND. Well, Mr. Chairman, I appreciate the op-
portunity to ask the questions.

I think that sometimes we go down a real slippery slope when
we start trying to get government too involved with private enter-
prise and different business deals that come about, but I certainly
appreciate the position you are in and what the State of Ohio is
in and what the Mayor of the City is in as far as these job losses.

UPS happens to be a good Georgia company, and they are good
folks. So I appreciate there is nothing devious that is coming out
of this transaction that they are trying to do with DHL.

Thank you, sir, and I yield back.

Mr. FiSHER. Thank you.

Mr. OBERSTAR. I thank the gentleman.

Mrs. Drake.

Mrs. DRAKE. Thank you, Mr. Chairman.

Certainly, I am from Virginia, so I am not familiar much with
the problem. But in listening to you talk, my question would be it
sounds like the deal with UPS is not finished, that there have been
these negotiations, but it is not complete yet.

I would make the assumption that any business owner has
looked at all the options and is trying to figure out how to best sup-
port his business.

So the question that comes to mind is what if they come to there
is no deal with UPS? I wonder what your comments on that would
be.

The second thought would be if this does happen and this cargo
goes out of Louisville, would there also be the opportunity of addi-
tional jobs in that area? Is this something where people could be?

I don’t even know the distance between the locations. I think you
said 125 miles. But would UPS logically need additional employees
to take on this work that has been done by two airlines?

So I just wonder if any of that could be absorbed out.

Mr. Rarzk. I think to answer your question and also the other,
it is important to understand a little bit of history here.
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The two airlines that we are talking about, ABX Air and ASTAR
Air Cargo, were created because DHL, which was the former
ASTAR Air Cargo, was acquired by Deutsche Post World Net. They
could not own an airline, so they had to spin the airline off. So, es-
sentially, they created this partner.

Then DHL acquired Airborne Express, the same situation hap-
pened. They, because of their foreign ownership, could not own the
airline or have the certificate as I understand it and had to create
ABX Air. So the contractors were of the parent company’s own
making to be able to do, to take their market share.

Realize that the two American companies, prior to acquisition,
had 21 percent together of the air express market. That is a signifi-
cant market share. That market share is now significantly reduced.

So these two companies were once very profitable and have only
recently become unprofitable.

When we look at those losses, it appears to me and I am no ex-
pert, but I am just like you. I pick up the paper and read that
every day. It appears to me that how can we go from a profitable
situa?tion to an unprofitable situation in such a short period of
time?

Mrs. DRAKE. Do you think it could be the price of jet fuel?

Mr. Ra1zK. Absolutely. I mean $4 plus of jet fuel certainly is
going to create a problem for everybody, and I mean there is no
getting around that.

But at the same time, have we looked at totally the management
of taking two profitable companies and then making them all of a
sudden unprofitable? I think there needs to be a look at that in
terms of that, but certainly jet fuel is a problem and has created
a lot of our problems.

If there weren’t this increase in jet fuel, would we be here today?
Probably not. I doubt it, but maybe so. I don’t know.

Mrs. DRAKE. But one thing that could happen is there could be
no deal. I mean DHL could say we can’t make the U.S. profitable
and leave. I mean that could happen.

Mr. RA1ZK. They could say that. They would be abandoning.

Mrs. DRAKE. Is one of the goals to have a better conversation
with DHL with the State of Ohio?

Mr. RA1ZK. Absolutely.

Mrs. DRAKE. From this hearing today?

Mr. RA1ZK. Absolutely.

Mr. FisHER. Yes, Congresswoman, I would say that, absolutely.
Our relationship and our conversations with DHL prior to May
28th, I would consider to be very, very good and very positive, very
professional.

They continue to be professional, but they do not continue to be
productive.

Mrs. DRAKE. Thank you, Mr. Chairman. I will yield back.

Mr. OBERSTAR. I thank the gentlewoman for her questions and
the panel for their responses. Thank you very, very much for all
that you have invested, yourselves, in this issue and for the con-
tinuing effort.

The Committee will continue to follow these matters very closely,
and you are dismissed.

Mr. FisHER. Thank you.
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Mr. Ra1zk. Thank you, Mr. Chairman.

Mr. OBERSTAR. We are in the midst of a vote, the first of four
votes on the House floor, but I would like to invite Panel Three to
be available. I think we will recess.

Let me get the names of the panelists there, and everybody can
take a little break while we vote, and then we will resume within
five minutes after the last vote.

Our next panel consists of Mr. John Mullen, CEO of DHL; Burt
Wallace, President of Corporate Transportation for UPS; Mr. Jo-
seph Hete of ABX Air, President; and Mr. Gary Hammes, Senior
Vice President of ASTAR Air Cargo; Captain David Ross, Airline
Professionals Association, he is the President of Teamsters Local
1224; Captain John Prater, President of the Air Line Pilots Asso-
ciation; and Mr. Samuel Simon, the American Antitrust Institute.

I tlhink we will have a very interesting session with the next
panel.

The Committee will stand in recess, pending the four votes.

[Recess.]

Mr. OBERSTAR. The Committee will resume its sitting.

The Chair has already announced the next panel, the current
panel, and we will begin with Mr. Mullen.

TESTIMONY OF JOHN P. MULLEN, CEO, DHL EXPRESS; BURT
WALLACE, PRESIDENT OF CORPORATE TRANSPORTATION,
UNITED PARCEL SERVICE OF AMERICA; JOSEPH C. HETE,
PRESIDENT AND CHIEF EXECUTIVE OFFICER, ABX AIR AND
AIR TRANSPORT SERVICES GROUP; GARY HAMMES, SENIOR
VICE PRESIDENT AND CHIEF OPERATING OFFICER, ASTAR
AIR CARGO, INC.; CAPTAIN DAVID R. ROSS, PRESIDENT, AIR-
LINE PROFESSIONAL ASSOCIATION, TEAMSTERS LOCAL
1224; CAPTAIN JOHN PRATER, PRESIDENT, AIR LINE PILOTS
ASSOCIATION INTERNATIONAL; AND SAMUEL R. SIMON, THE
AMERICAN ANTITRUST INSTITUTE

Mr. MULLEN. Thank you very much. Chairman Oberstar, Rank-
ing Member LaTourette, distinguished Members of the Committee,
I thank you very much for the opportunity to come to talk to you
today about the DHL situation in the United States and about the
proposed contract with UPS.

You will have received my written testimony already. I hope that
you have had a chance to read it.

Mr. OBERSTAR. Your entire testimony will appear in the record
as submitted, and the gentleman is welcome to summarize the sub-
stance of the statement.

Mr. MULLEN. Thank you. I will paraphrase it as quickly as I can.

Firstly, DHL is in a very difficult situation here in the United
States. For over five years, we have battled to break into this mar-
ket and be successful here. By the end of this year, we will have
spent some $6 billion doing that.

We have made a huge amount of progress which we are very
proud of. We have built a strong brand. We have built out a quality
infrastructure. But the reality is it has come at a very high price,
and today we are losing some $5 million a day or a projected $1.3
billion loss this year.
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We are in a narrow express market that has been shrinking
since the late 1990s, and there is intense compensation for the de-
clining volume that remains. Now, on top of that, we are facing a
worsening economy and very high jet fuel costs as well. We are a
large company, but no company can lose this amount of money and
survive.

We are under intense pressure from shareholders, from analysts,
financial markets and others to address these losses which have
been going on for some time. There is considerable criticism that
we have not done this earlier. So we simply have to take action
and, with volumes declining, that simply means taking out costs.

We have exhaustively examined all the options that we can see
open to us from various restructuring proposals, discussions with
private equity and other players, partnerships, even through to
closing this business altogether in the United States.

From that analysis, on May the 28th, we announced a restruc-
turing plan for our U.S. business that had two key parts. The first
was a major restructure of our ground operations from closure of
some stations, reduction in trucking network and other measures.
The second was the intention to enter into this contract with UPS
to replace two existing aviation subcontractors with UPS itself.

The goal of that is to save $1 billion per annum. Of all of the
options we have studied, we believe that this represents by far the
best chance that we have to remain a viable competitor in the U.S.,
thereby preserving competition.

I would just like to quickly highlight a few points in respect to
this contract. Firstly, it is not a merger. It is not a joint venture.
It is not an alliance. It is not a transfer of assets.

We are simply replacing two existing third party subcontractors
with a different subcontractor for one part of our business.

DHL remains as independent afterwards as it was before. Our
pickup and delivery fleets, our billing systems, our customer serv-
ice, our telephone routing, all of these things remain as they were
previously.

Customers will not see any difference. A package moving from
New York to Los Angeles, the customer today doesn’t know wheth-
er we use ABX, whether we use ASTAR, whether we use DHL air-
craft, whether we use UPS aircraft. It will be picked up by a DHL
courier and delivered by a DHL courier.

There is no need for us to and we will not share confidential cus-
tomer information. Some of the suggestions that UPS will have ac-
cess to pricing and things like that are just simply not true. The
only data that we will make available to UPS is sufficient data for
them to sort and transport those packages. There is no IT link
being envisaged as might have been suggested.

Now this type of solution, we believe, is common in high capital
equipment business: in the airlines where there is code-sharing
amongst passenger airlines, in the shipping industry where ship-
ping companies for many years have carried each other cargo,
through telecoms where the last mile carriage on fixed copper lines
is one carrier provides for many and so on.

And, in our own industry here in the United States, there is an
exact parallel where the United States Postal Service some years
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ago closed its hub and outsourced their aviation lift to FedEx, a
very similar parallel to what we are discussing today.

Now, obviously, all of that said, no such change comes without
an impact. We are hugely sensitive to the impact that this decision
will have on Wilmington, on the local community, on our sub-
contractors and many, many individuals.

It is absolutely not a decision that has been taken lightly. We
have agonized over this. We have been hugely criticized for taking
as long as we have for making a decisive move. However, we be-
lieve we absolutely have to do this.

So we formed a team which is putting a huge effort now into
mitigating the impact of these changes. We realize, of course, that
there is nothing we can do to entirely mitigate the impact on indi-
viduals and working families, but we are working to put in place
a plan that we believe goes well beyond what is usual in this type
of situation and well beyond what our contractual and legal obliga-
tions might be.

What does that mean in practice? Well, we have allocated some
$260 million in severance, retention and health benefits. Of that
$260 million, only $35 million are actually contractual obligations.
The other $225 million or nearly a quarter of a billion dollars are
benefits over and above that we are paying, and I might add main-
ly to the employees of other companies, those of our subcontractors,
not actually DHL employees themselves.

In addition, we are working with local, State and community offi-
cials to try to help in as many other ways as we can, including we
are discussing the possible donation of the Air Park to the local
community.

So, in conclusion, Mr. Chairman, may I just summarize again?

This has been an exceptionally difficult decision. We are losing
$1.3 billion in a declining market, and we have no option but to
cut these costs.

We have considered every option that we think is available to us,
and we have talked to every party we think can help, and we now
plan to implement a solution that addresses the situation.

Such a plan will obviously not be liked by those affected, of
course, but it is not a merger. It is not anticompetitive. It is com-
mon in many industries, and it exists here in the U.S. in our own
industry.

Hopefully, this leaves us as a viable competitor and will preserve
competition in the U.S. market.

Last, but most importantly of all, we are doing our very best to
mitigate the impact by going well beyond our contractual and legal
obligations as well as well beyond comparable benchmarks.

Mr. Chairman, distinguished Members of the Committee, thank
you very much for your attention, and I look forward to responding
to any questions that you may have.

Mr. OBERSTAR. Thank you for your testimony.

Mr. Wallace.

Mr. WALLACE. Chairman Oberstar and Members of the Com-
mittee, UPS welcomes the opportunity to appear before you today
to present as clearly as possible the facts regarding UPS’s proposed
agreement with DHL.
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On May 28th, 2008, UPS and DHL announced that the compa-
nies were working toward an agreement for UPS to provide airlift
of DHL’s express, deferred and international package volume with-
in the United States and to and from Canada and Mexico. We are
still negotiating this agreement.

The proposed agreement is part of a larger restructuring by DHL
designed to reduce its costs and to help the company to remain
competitive in the U.S. It has been widely reported that this re-
structuring has several elements including engaging the U.S. Post-
al Service to provide last mile delivery of some of DHL’s packages.

DHL has stated very publicly and clearly that it would not be
able to compete effectively or perhaps remain in the U.S. without
restructuring its operations and costs. The company has reported
it expects to lose $1.3 billion in the U.S. this year.

Mr. Chairman and Members of the Committee, let me state as
clearly as I can the anticipated agreement between UPS and DHL
is not a merger or a joint venture. It is not an acquisition. It is not
a consolidation.

UPS and DHL continue to compete independently, and we will
each price and market our brands and services. We will not share
profits, costs or information about pricing of services to each other’s
customers.

Under the proposed agreement, UPS will act as a vendor to DHL
providing contractual services in the same way that carriers in our
industry, including UPS and Federal Express, provide services to
the United States Postal Service.

This type of arrangement, where one company provides services
to a competitor, is found throughout the transportation industry in-
cluding in trucking, rail and ocean carriage. It is also found in
other industries such as natural gas and telecommunications.

UPS will not provide pickup or delivery of packages to DHL cus-
tomers. DHL will deliver packages to UPS’s airport locations for
movement through UPS’s air network to destination airports. DHL
will then pick up the packages from the destination airports for
final delivery to its customers. This is the same service currently
being provided to DHL by two vendors, ABX and ASTAR.

The anticipated agreement, in short, is simply an airlift contract,
one part of a restructuring that DHL has concluded will signifi-
cantly reduce its costs in the United States.

There has been a great deal of discussion about the impact of
DHL’s restructuring on the job market of Wilmington, Ohio. UPS
is a company that has a long history of providing good jobs and
benefits for employees. We understand the importance communities
place on attracting and retaining employment opportunities for
their residents.

It is very important to note in this regard that the expected re-
sult of DHL’s restructuring will be to preserve approximately
40,000 DHL-related jobs in the U.S. that would otherwise be at
risk. Further, the agreement with DHL will help to bring addi-
tional job security to more than 14,000 UPS employees in Ohio and
358,000 UPS employees in the United States.

I should note that in 2003 UPS employed 317,000 people in the
U.S. Since then, we have added more than 41,000 employees to our
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payroll which is 14,300 more people than the average total number
of employees among the Fortune 500.

It is our hope that growing our business will allow UPS to con-
tinue to increase the number of UPS jobs throughout Ohio, the
Country and the world.

Any suggestion that UPS could somehow manipulate the way in
which DHL packages move through our system to gain a competi-
tive advantage is simply untrue and gives DHL far too little credit
for being able to protect itself. Let me assure you that DHL is a
tough negotiator, fully able to protect its own interests.

UPS will continue to compete vigorously with DHL and others in
the U.S. and around the world, and we fully expect DHL to com-
pete vigorously as well. DHL’s restructuring, including its agree-
ment with UPS, actually preserves competition in the package de-
livery business in the U.S.

Now you might ask, why would UPS want to do something that
helps a competitor remain in the market? For UPS, our goal is to
find profitable opportunities such as this to better utilize our exist-
ing capacity, which makes us a more efficient competitor and al-
lows us to create and provide career stability for our employees.

In short, the proposed agreement represents a wise and efficient
use of our assets, helps to protect the jobs of 358,000 UPS employ-
ees in the U.S., and if we didn’t pursue this agreement one of our
competitors would have.

Mr. Chairman, thank you for the opportunity to share UPS’s per-
spective on an agreement that helps to strengthen a U.S. company
that provides career opportunities to hundreds of thousands of peo-

e.

I hope the facts I have outlined today address the questions and
concerns of the Committee. I stand ready to answer any further
questions that you and the Committee may have.

Thank you.

Mr. OBERSTAR. Thank you very much, Mr. Wallace.

Mr. Hete.

Mr. HETE. Chairman Oberstar and Members of the Committee,
I am privileged to serve as the CEO of ABX Air and President and
CEO of Air Transport Services Group, the parent company of ABX
Air. Thank you for the opportunity to tell you about our work to
help DHL compete more effectively in the U.S. market.

Senior management of DHL and its parent company, Deutsche
Post World Net, have asserted their only economically viable alter-
natives in the United States are an alliance with UPS or a com-
plete withdrawal from the U.S. market.

Like many in our industry, we believe that there are other alter-
natives. These other alternatives will ensure competition in the ex-
press delivery market and preserve American jobs.

My remarks focus on the events during the past year that dem-
onstrate how ABX Air has been very eager to help DHL overcome
its structural inefficiencies and reduce its losses in the United
States and, second, that ABX Air can provide DHL better value
than UPS. If this is of interest to the Committee, I would be happy
to expand on my remarks afterwards.

We knew that DHL had not been meeting its business objectives
in the United States for some time, but ABX Air leadership became
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especially concerned about DHL’s situation over a year ago. Seeing
their losses in the U.S., a softening economy and rising fuel prices,
it was clear to us that DHL had to change and quickly.

Because DHL is our largest customer providing 92 percent of our
business and because we are their largest vendor, we brought our
concerns to their attention and offered our help.

In August, 2007, we had our first discussions with senior DHL
Express management. We asked how ABX Air could help DHL cut
costs in their U.S. network. In our discussions with senior DHL
leaders, we offered to change every element of our agreements if
we could help DHL stem its losses.

DHL leaders offered us no information on what changes we
might make to help them save money.

By November of 2007, we had conducted several conversations
with senior DHL leaders about our concerns, each time offering to
help DHL lower its domestic costs, asking for specific ways we
could help and asking about their plans for the future.

Each time, DHL leaders thanked us for our willingness to help
and told us they were still studying the situation.

Though DHL has never shared its internal concerns or plans
with us, when we saw their 2007 losses in the U.S., we knew some-
thing had to change. We built our own plan to dramatically cut
DHL’s domestic costs.

Airborne Express had run a business similar to DHL’s domestic
one for over 23 years and, with the exception of the impact of Sep-
tember 11th, 2001, Airborne Express had never sustained an an-
nual loss.

We felt we understood something of DHL’s issues. On March
31st, well in advance of the May 28th announcement, I traveled to
Bonn, Germany, and presented a proposal to John Mullen, DHL
Express’ global CEO.

Our proposal provided DHL’s network with over 250 million in
annual savings based on the DHL domestic network then in place.
Given how DHL has reduced its domestic network since then, we
believe our plan would save DHL even more money now.

After DHL’s May 28th announcement regarding cuts from its do-
mestic network, ABX Air went back again to DHL with a revised
proposal. That proposal was very close in cost to what DHL in-
tended to spend with UPS but provided DHL and its customers
considerably higher value.

DHL reported that it will pay UPS over a billion dollars a year
to handle its freight. Our plan came in less than $100 million
above that but provided DHL the flexibility of maintaining its own
sort and airline capacity in the U.S.

Since we made that proposal, Deutsche Post World Net has de-
clined to meet with us.

The deal we have presented to DHL is so close in cost to what
we understand DHL and UPS are discussing, so superior in value
and so far less damaging to Ohio, that it invites discussion. We re-
spectfully request that you strongly encourage DHL to negotiate
with ABX Air to determine whether we can offer a solution. We
urge you to do this before DHL and UPS take steps that will have
an irrevocable effect on competition in the United States express
delivery market as well as an unprecedented job loss impact.



41

With more information about DHL’s needs and cooperation from
our organized employees, ABX Air can provide an alternative to the
DHL/UPS agreement that sustains DHL as a true competitor with
a proprietary network.

As business people, we prefer solutions achieved through direct
discussions with our customers. In the absence of that, we under-
stand that government intervention may be required to produce an
outcome that supports the viability of a principal air carrier in the
express delivery market and provides long-term stability to south-
west Ohio, the State and the Nation.

Finally, Mr. Chairman, I want to acknowledge the contributions
of more than 10,000 ABX Air employees, the majority of whom di-
rectly serve DHL in the U.S. Their professionalism and strong
work ethic has sustained DHL’s reputation for high quality service
over the years.

In spite of the layoffs we are now making across our DHL sys-
tem, our people have delivered 99 percent plus on-time reliability
since DHL'’s restructuring announcement in May.

As John Mullen himself acknowledged in his Judiciary Com-
mittee testimony last week, the cooperation DHL has received has
been, to echo his words, simply outstanding. We appreciate that he
shares our view, that the issues we are discussing here today are
in no way a reflection on the commitment and dedication of the
fine people who support DHL every day.

On behalf of the employees and shareholders of ABX Air, please
accept our sincere appreciation for the opportunity to testify before
the Committee.

We recognize that your responsibility in part is to monitor and
promote a healthy U.S. airline industry and review the potential
impacts of any consolidations on consumer choice and American
jobs. ABX Air urges you to exercise your oversight role in seeking
to promote strong, viable carriers as well as the American jobs that
they represent in the express delivery market.

Thank you, Mr. Chairman, and I stand ready to answer any
questions of the Committee.

Mr. OBERSTAR. Thank you very much for your testimony. We
greatly appreciate it.

Mr. Hammes.

Mr. HAMMES. Thank you, Mr. Chairman and Members of the
Committee.

My name is Gary Hammes, and I am the Chief Operating Officer
of ASTAR Air Cargo.

Thank you for inviting ASTAR to this hearing today and giving
us the opportunity to explain why the DHL/UPS joint venture is
not in the best interest of competition, customer service or employ-
ment. I would also like to explain that we believe there are alter-
natives to the UPS deal that could meet DHL’s legitimate business
needs to reduce its costs without producing the adverse effects I
have identified in my prepared remarks.

Although our primary focus is the welfare of ASTAR’s 1,000 em-
ployees, including over 300 military veterans, the ramifications of
the DHL/UPS deal go far beyond our company to include the entire
industry and its many millions of parcel customers.
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If DHL is permitted to outsource its primary and most important
business and operational functions to UPS, it will compromise
DHL’s ability to remain an independent competitor, creating a
UPS/FedEx, two-company marketplace. With only FedEx and UPS
providing overnight package express services, those companies will
be able to control pricing.

One thousand good jobs at ASTAR Air Cargo will have been lost.
Many thousands of jobs at ABX Air will have also been lost. Almost
10,000 of these jobs will be located in the Wilmington, Ohio area.
That community will be devastated.

DHL’s overnight package delivery business, from pickup to deliv-
ery, is a tightly integrated system that relies on proprietary sys-
tems that are unique to DHL. The real-time tracking of packages
and providing the tracking data to customers is a critical business
function and a point of differentiation between corporations.

DHL cannot hire UPS to transport its air transport and hub sort-
ing without inserting a major competitor into the middle of its
tracking system. By turning over this key differentiating activity to
a competitor, DHL will have compromised its ability to continue to
aggressively compete as an independent corporation.

If linked to UPS, DHL'’s ability to continue to compete will dimin-
ish. DHL will find it more difficult to offer later pickups or earlier
deliveries than UPS unless it can convince UPS to adjust its flight
schedules to accommodate DHL’s business requirements.

UPS may well be reluctant to add capacity or tailor schedules to
accommodate the unique needs of DHL customers particularly if
DHL is seeking to take the business away from UPS. Indeed, just
the act of conducting advance schedule discussions with UPS will
tip off UPS to DHL’s business strategies.

UPS’s first and controlling responsibility is to get its own pack-
ages to their destinations on time and to outperform its rivals, one
of whom is DHL. Thus, if DHL contracts with UPS to transport its
packages, UPS will have an inherent conflict of interest between
meeting DHL’s legitimate business requirements and meeting its
own business requirements which include outperforming DHL.

There is concrete evidence that UPS has embarked on an aggres-
sive campaign to steal DHL customers based on the announced
DHL/UPS joint venture. A UPS salesperson recently made a sales
call on ASTAR, trying to convince ASTAR to switch its business
from DHL to UPS.

[Laughter.]

Mr. HAMMES. In this call, the UPS salesperson argued that once
integrated into UPS’s operation, DHL’s service would be sub-
standard.

We have seen other evidence that UPS is aggressively making
such calls on other DHL customers.

DHL claims it needs the UPS deal to lower its costs. We agree
fully that DHL should explore every opportunity to reduce its costs,
but we also believe there are alternatives that DHL could pursue
without compromising its competitiveness.

When DHL purchased 49 percent of ASTAR last year, ASTAR
committed to DHL that it would aggressively pursue every oppor-
tunity to control its own costs and pursue other strategies to help
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DHL control its overall air transportation costs. We have already
made significant strides in this regard.

For example, the new four-year collective bargaining agreement
with ASTAR and ALPA signed last February specifically was struc-
tured to ensure that ASTAR crew costs would remain lower than
that of UPS, and they are.

In addition, last year, ASTAR approached ABX Air with an ex-
pression of interest to purchase that company with the intent of
consolidating all of DHL’s North American air transport functions
into one company, thereby achieving significant efficiencies and
cost savings to DHL. ABX Air rejected ASTAR’s expression of inter-
est, but DHL recognized then and I believe continues to recognize
that this transaction would have made significant inroads in ad-
dressing DHL'’s efforts to contain and reduce its costs.

ASTAR would be interested in renewing an effort to acquire the
DHL-related portions of ABX Air if DHL were to advise that it
would join ASTAR and ABX Air in such an effort.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions you or other Members of the Committee may have.

Mr. OBERSTAR. Very interesting testimony. I wonder how that
transaction turned out or proposal turned out. We will find out.

[Remarks off microphone.]

Mr. OBERSTAR. I think you are right.

Captain Ross.

Captain Ross. Mr. Chairman, Mr. LaTourette, Members of the
Committee, thank you for holding this hearing. You are performing
a truly important service for thousands of workers and small busi-
nesses in America and for America’s vital transportation industry.

The proposed anticompetitive transaction between DHL and UPS
rocketed to the top of the 2008 Presidential Campaign. I have had
the privilege of personally briefing both Senator Obama and Sen-
ator McCain. I have heard them express their concerns about job
losses and reduction in services to the customers and harmful im-
pacts this de facto merger will have on our Nation’s transportation
sector.

Mr. Chairman, I respectfully request that this Committee:

One, oppose this proposed deal as destructive to U.S. aviation
policy to promote competition;

Two, request that the Justice Department immediately initiate
an antitrust investigation;

Three, request that the parties refrain from implementing the
proposed alliance until the Justice Department concludes its inves-
tigation; and,

Four, oppose any attempt to grant DHL a waiver of the citizen-
ship laws that keep this Nation safe.

I represent almost 700 pilots who fly for ABX Air, but I am also
here to support more than 10,000 hardworking Americans who,
like our pilots, will lose their jobs, lose their health insurance and
their ability to support their families if this transaction is not
stopped.

Despite assertions by DHL and UPS to the contrary, the pro-
posed deal will effectively reduce competition in the air express
market from three to two. DHL, the firm with the smallest market
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share and the greatest incentive to compete on service and price,
will be neutered as a legitimate competitor.

Why? First, if this transaction is consummated, DHL will be
forced to rely on its supposed competitor for its most crucial oper-
ations: air transport, package sorting and tracking.

Second, a key element of the express delivery business is package
tracking. It is the backbone of the service process. By combining ef-
forts in this process, whether they admit it or not, DHL will be
transferring highly sensitive proprietary commercial information
about its customers and about its markets to UPS.

Having watched express packages go through the sort for 16
years and being in constant contact with the people doing the sort-
ing, I can tell you there is no way UPS can transport, sort and
track DHL packages without material and proprietary commercial
information being transmitted by DHL to UPS.

It makes no sense to rely on a major competitor for key elements
of your service, especially in a highly consolidated marketplace. In-
deed, there is every incentive for DHL’s proprietary information to
be disseminated through the sales and corporate organization of
UPS to the competitive detriment of DHL.

Perhaps DHL will insist that UPS construct a Chinese wall,
maybe in the form of confidentiality agreements, to limit that dis-
semination. Unfortunately, Chinese walls leak and confidentiality
agreements are breached.

DHL CEO John Mullen testified last week before the House Ju-
diciary Committee that it was UPS that approached DHL about
merging their services.

While I understand DHL’s financial predicament and am actively
trying to help them resolve it, I do not understand UPS’s incentive.
Why would UPS help the competitor in the only market in the
world where that competitor is not number one?

Mr. Wallace, why don’t you waive the confidentiality agreements
}(f)(ﬂl glave with DHL, so I can talk to them about saving jobs in

107

Our national transportation policy calls for placing maximum re-
liance on competitive market forces and on actual and potential
competition to prevent unfair, deceptive, predatory or anticompeti-
tive practices in air transportation. Regardless of how they label
their deal, this transaction between DHL and UPS would clearly
violate the letter and the spirit of that well-conceived national
transportation policy.

Through mismanagement of its North American operation, DHL
is losing money. Rather than fix the underlying problem of poor
management, DHL somehow would rather further undermine its
position in the American market by essentially turning over its
book of business to one of its competitors.

Just last week, the Financial Times reported that DHL plans to
further erode their business prospects in the American market by
further reducing service. It was reported, DHL now plans to reduce
their delivery capacity by half and also have UPS cover part of
their ground deliveries as well.

Mr. Chairman, we need your help to save them from themselves.
DHL'’s proposed solution is a recipe for even greater failure. It is
a potential death spiral.
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We, the employees of ABX, stand ready to help DHL fix their
revenue and cost problems by working with them to increase effi-
ciencies, improve service and move toward profitability. We stand
ready to help them reverse their dim prospects instead of going for-
ward with a self-destructive strategy that would improve the busi-
ness prospects of their major competitor, UPS.

Mr. Chairman, according to DHL’s own web site, if you were to
send an overnight package to each of your district offices today, the
package to your district office in Duluth wouldn’t get there until
5:00 p.m. tomorrow. For Chisholm, it wouldn’t get there until 5:00
p.m. on Thursday. And for your Brainerd district office, I am sorry
to say, sir, it won’t get there until next Tuesday by 5:00 p.m. All
of these arrival times are listed under DHL’s next day 12:00 p.m.
services.

There are other Members of this Committee who have the same
loss of service.

On behalf of the tens of thousands of workers in Ohio and
around America who will be dramatically harmed by this trans-
action and on behalf of all American small businesses and con-
sumers, I urge this Committee to stop this potential violation of
our vital national air transportation policy.

Thank you very much for this opportunity, sir, and I am pleased
to answer any questions you may have.

Mr. OBERSTAR. Thank you very much, Captain Ross.

I am rather surprised and impressed that you got these figured
out, the shipping times to my various district offices. You probably
can do the same for the rest of the Members of the Committee. It
is very intriguing.

Captain Prater.

Captain PRATER. Good afternoon, Chairman Oberstar. Thank you
for allowing us to testify on behalf of our 53,000 airline pilots and
especially the 500 pilots who fly for ASTAR Air Cargo, many of
which have shared the afternoon with the Committee.

For more than 30 years, these men and women have worked to
make their company one of the most reliable cargo airlines in the
world. Sadly, it appears that a corporate decision made in an office
building in Germany could shut down ASTAR forever.

What Deutsche Post, the owner of DHL, is saying is that your
job does not depend upon your performance. It depends on the
whims of a corporate bean counter who treats workers as just an-
other expense to be cut in the name of restructuring.

In fact, we heard from DHL that they don’t even know what to
call this. They sure have said what it is not to be called.

What it will be: It will lead to more industry concentration, high-
er costs for consumers and more good jobs lost.

I would like to take just a moment to thank the delegation from
Ohio which has given so much effort to investigating this issue,
and certainly this Committee as well as the Judiciary Committee,
but the truly bipartisan effort from the Ohio delegation and the
Governor’s office as certainly been noted by our union.

This proposal, there seems to be an assumption here that DHL
is somehow addressing its problems through this arrangement with
UPS. But where is the proof?



46

What we are seeing out on the line is that DHL is actually al-
ready losing more business because of the uncertainty of what type
of business they are going to run here in the United States.

Second, there seems to be misunderstanding. While people throw
out big numbers like a billion dollars a year—and I could certainly
say if I was losing a billion dollars a year, that would be signifi-
cant?—is this arrangement going to cut all that billion dollars a
year?

Of course not. In fact, by what little public information is out
there, we may be talking about a difference of $200 million a year
of savings.

Certainly, we have committed to DHL to looking at any which
way we can, along with our friends and brothers at ABX, to find
the solutions to keep the business as is.

What we are seeing is an awful lot of secret and double back-
stabbing dealing. While we are in negotiations with ASTAR, which
is of course owned 49 percent by DHL, we are negotiating to pro-
tect our jobs. That happens to be the function of the union. At the
same time that we are signing agreements with the company to
protect our members’ jobs, they are dealing with UPS to actually
kill our jobs.

In fact, what DHL is proposing me reminds me an awful lot like
the defendant who shoots both of his parents and then cries for le-
nience for being an orphan.

Well, in this case, we have a German company that buys two
U.S. companies, wants to put a bullet in their head and then go
on about their business. That just shouldn’t be. We have men and
women, communities that are deeply affected by these decisions
that are being made.

We have heard certainly from Congressman Westmoreland that
he was proud of the corporate citizen of UPS. I guess maybe it is
because I am married to somebody from Missouri, but I say: Prove
it. Show me. Where are the jobs that come along with this?

We are not seeing or hearing from UPS about any jobs for the
displaced thousands of workers if this deal goes through.

We have asked this Committee and the Justice Department to
insist on reviewing these supposed firewalls that they are talking
so much about.

Last week, the Financial Times over in Germany made it clear
that the deterioration in DHL’s situation has actually accelerated
since May.

As to the failure for DHL to think and constructively deal above
board, the facts are clear. We have made our effort and our com-
mitment to finding a solution to their problems well known, but
again they don’t want to deal with us. They prefer to deal in secret
with UPS.

DHL’s solution will ensure that the two companies, both of which
were viable competitors when purchased by DHL, are put out of
business.

Mr. Chairman, there has to be more to this than meets the eye.
After all, both ASTAR and ABX have met all performance targets
set by DHL and provide 99 percent on-time performance.

The pilots at both carriers, while reasonably compensated—and
you won’t hear a union leader say this very often—make less than
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the pilots at UPS or FedEx. We are efficient, and we are safe, and
we have been reliable, and that should go into the thinking here.

The bottom line is that DHL’s problem in North America is not
the cost or the effectiveness of its air operations. Its problem is that
it cannot compete with UPS and FedEx on the ground. They can’t
restructure their way out or call it something else other than that.

What they need to do is work with their current suppliers and
their employees to prevent customer flights away from their busi-
ness.

For all these reasons—I will summarize, Mr. Chairman—the
transfer of DHL’s lift to UPS requires, at the very least, careful
scrutiny by this Committee, the Judiciary Committee and the De-
partment of Justice. Further, as suggested by Chairman Conyers
last week, this deal should be delayed, pending such scrutiny.

And, given the stakes for workers and competition, any confiden-
tiality restrictions entered into by the parties should be voided.
Let’s put it on the table. If DHL and UPS won’t operate in the
open, we ask you to step in and restructure their thinking.

Thank you for your interest in this important matter, and we
would be glad to answer any questions.

Mr. OBERSTAR. Thank you, Captain Prater.

As we began to put this hearing together and listen to the con-
cerns expressed by the Members of the Ohio delegation and others
affected by the transaction, I wasn’t convinced there was a very
solid case. But as the testimony has been submitted and as the tes-
timony has unfolded, it appears to me there are some very serious
antitrust implications. That is why we invited Mr. Simon, our next
witness, to address these issues.

Mr. SIMON. Good afternoon, Mr. Chairman and Members of the
Subcommittee.

My name is Samuel Simon, and I am a private attorney in Phila-
delphia at the National Securities and Antitrust Bar. These are
gourses that I also teach at Rutgers Law School as an adjunct pro-
essor.

I am here today speaking for the American Antitrust Institute
which, as many of you know, is an independent research, education
and advocacy organization founded in 1998 that frequently com-
ments on developments relating to antitrust laws and to competi-
tion policy in general.

Our analysis and concerns relating to the proposed strategic alli-
ance between DHL and UPS are set forth in detail in our written
comments.

In connection with my appearance before you today, I would like
to stress the following crucial points:

Let me take one second and talk about what antitrust law is.
Antitrust law can be summarized very simply as dealing with the
power of market participants to distort the competitive process.
The Supreme Court has often described the antitrust laws as the
Magna Carta of the free enterprise system.

Now the single most important component of the antitrust laws
is that competitors must compete.

The converse of that is equally applicable and equally opposite.
Competitors must not agree not to compete. The less competition
in the market, the less price and service quality customers receive.
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Now the air express package delivery market, in effect, has only
three competitors: DHL, UPS and FedEx. Because of this lack of
significant competition, this tight little grouping can easily lead to
cartel behavior in the best of times. By cartel, I mean simply a
small group of competitors acting as a single unified entity.

The strategic alliance that has been talked about this afternoon
would mean that DHL uses UPS’s air transport. This means that
DHL would have a large part of its costs somewhere perhaps
around 60 percent, controlled by its direct competitor, UPS.

Now we can postulate two scenarios:

Number one, DHL ultimately intends to exit the market. Under
this case, the strategic alliance reduces DHL’s ability to set its own
competitive retail price because DHL would have no ability, none,
to reduce pricing on its air linkage component, again about 60 per-
cent of its total costs.

The strategic alliance simultaneously increases—increases—
UPS’s ability to charge itself increasingly lower internal prices for
its own air transport costs. This, by definition, would permit UPS
to undercut DHL in its retail pricing until DHL has to exit the
marketplace. Once that happens, you have an effective duopoly.

Under either version, reduction or increase or some synergistic
combination of both, two of three competitors would have essen-
tially agreed to cease competing against each other. And, as Mr.
Hammes discussed a few minutes ago, there is always the possi-
bility of a service squeeze, not just a price squeeze.

Now let’s take the other scenario, DHL intends to remain in the
market. Under these circumstances, DHL will benefit from the
higher prices in the market because it is far easier for two rivals
to tacitly collude on prices than three rivals.

Mr. Mullen, a few moments ago, said, well, this only substitutes
one vendor for another.

Respectfully, I suggest to you, Mr. Chairman and the Committee
Members, that this is categorically contrary to the United States
antitrust laws. It is the exact opposite to what the antitrust laws
say. You cannot substitute one competitor for another.

Now what are legal remedies?

DHL, if it is dissatisfied with what is going on, can bring a
breach of contract suit against UPS. But you know they build court
houses, and in the courts of law there is often great difficulty in
showing an actual contractual breach, and the harm that DHL is
talking about may be impossible to measure or to quantify.

The other possibility we see is that DHL brings an antitrust suit
against UPS. This is even more cumbersome and more enervating.
Moreover, UPS is not a monopoly in the fact it doesn’t even have
50 percent of the market share. So a Federal judge is likely to toss
any such suit right from the beginning, saying there is no monopo-
lization and there is no attempt to monopolize.

So, in our opinion, the best approach would be for the Federal
Trade Commission, for the Federal Trade Commission to seek an
injunction against this deal going forward under Section 5 of the
Federal Trade Commission Act, charging unfair methods of com-
petition.

And, let me quite clear. The unfair method of competition would
be an allegation that the strategic alliance constitutes what is
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called a facilitating practice, making it easier, making it simpler
for firms in an oligopoly to coordinate their prices.

Now, if the Federal Trade Commission won’t do it, perhaps the
Ohio State Attorney General’s Office can do it, but that would be
our thought as to where this matter should be proceeding.

This concludes the oral portion of our testimony, and I respect-
fully refer you to our written submission for a detailed discussion
and an explanation of matters from our perspective.

Thank you, Mr. Chairman, for permitting me to testify on behalf
of the American Antitrust Institute and for your time and attention
this afternoon.

Mr. OBERSTAR. Thank you very much.

Your entire testimony and the testimony of all the witnesses will
appear in full in the record.

We have had several statements about the effect of this trans-
action to be to reduce competition.

Let me ask you, Mr. Simon, supposing DHL waited to the point
of bankruptcy. No longer could they continue their operation. The
next step is bankruptcy, and they seek the protection of bankruptcy
court, and then they disappear from the marketplace, say, Chapter
7, liquidation bankruptcy.

Would that have changed the market effective of the situation?

Mr. SIMON. It would certainly change the litigation posture. If
you are talking, sir, Section 7 and not Section 11, the reorganiza-
tion, once a company files for bankruptcy, Section 362(A), the
Bankruptcy Act, prohibits it from being sued or from suing. So the
judicial approach would no longer be applicable.

Mr. OBERSTAR. But would it change the market structure?

That is their business then could be picked up by anybody else.
It would leave then only two major competitors in the market
place.

Mr. SiMON. That is right. It would become an effective duopoly.

There is a number of witnesses who said, Mr. Chairman, there
are pretty high entry barriers here. The average Joe Schmoe sim-
ply can’t go in and start this business because you have an enor-
mous amount of work to do on the land linkage side and the air
linkage side, enormous sunk costs and a great deal of effort.

So you would have an effective duopoly if they went bankrupt,
did not reorganize and eventually disappeared.

Mr. OBERSTAR. Since this is not a classic case of acquisition or
merger but a contractual relationship, to rise to the level of anti-
trust concern, does the air transportation portion of the delivery
have to rise to a level or percent of the cost of package delivery to
quality as violation of antitrust?

Mr. SiMON. Well, I would answer that your question really, sir,
has two parts.

There is no acquisition of assets. So the standard classic tool for
stopping this sort of things in their incipiency, Section 7 of the
Clayton Act, simply does not apply.

The other part of your question, I would say that there is no
threshold formulation because injunctions are often designed to
stop impending antitrust conduct from occurring shortly before the
time that they are going to incur.
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If T own a house and somebody is going to run a bulldozer
through it wrongly, I can get a court injunction stopping them from
doing so before the bulldozer rips out my house.

So I would suggest to you that my personal opinion, personally,
you don’t need any particular threshold of dollars or percentage in
order to seek an injunction from the appropriate governmental
agency, which I would suggest to you is much more likely to be the
Federal Trade Commission which more and more has shown itself
independent from, as someone said earlier today, a somnolent De-
partment of Justice.

Mr. OBERSTAR. Yes, that was my comment. I think we can apply
the same term to the Federal Trade Commission.

[Laughter.]

Mr. OBERSTAR. Mr. Mullen, earlier, the Lieutenant Governor of
Ohio said, we were never given the opportunity to offer good faith
alternatives.

What alternatives could the State offer that would dissuade DHL
from this transaction or make it attractive for DHL to remain inde-
pendent and without a contractual arrangement with UPS?

Mr. MULLEN. Mr. Chairman, we would have liked nothing more
than to find a solution that kept the status quo of Wilmington and
the people affected by these changes. We spoke to numerous par-
ties.

I, personally, spent a lot of time in the U.S. and elsewhere,
speaking to as many parties as I could to try to find a solution to
our situation. I have spoken to competitors. I have spoken to pri-
vate equity players. I have spoken to third parties.

Now, several people are saying, well, we would have liked the
time to discuss and we can find alternatives, et cetera.

With the greatest of respect, we had discussions with those peo-
ple at the time. We had discussions with the two major airline sub-
contractors at the time, and we were not able to reach any agree-
ment.

We facilitated an offer from ASTAR for ABX and $7.75 a share.
I point out I think the share price today is 95 cents or something.
We were prepared to back that, to allow the two airlines to come
together to make, as others have said, substantial savings.

But that was rejected at the time for reasons you will obviously
have to ask them. It was rejected, and they weren’t even willing
to discuss.

So we then moved on, and we have found another solution that
is a very solid solution to the problem that we have.

Now, obviously, I can understand people’s angst and disappoint-
ment about it. But to come back now and say, if only we had time
or if only we had allowed to have this discussion or that discussion,
we did speak to every party that we could see could offer any sort
of solution.

Now, in fairness to the Lieutenant Governor, we did not go to the
government of Ohio because we simply felt that it was unrealistic
to expect that taxpayers’ money would be used to subsidize private
company losses of this magnitude.

If our problem had been $20 million or $50 million, I am sure
that we might have been able to find something. But a $1.3 billion
problem every year, year in, year out, we felt was beyond a credible
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expectation that taxpayers’ money would be used for that. So we
did not, in all fairness, discuss with them, but we did discuss at
length with all the other parties.

Mr. OBERSTAR. Thank you very much, Mr. Mullen.

I now yield to the distinguished gentleman from Ohio, our very
keen legal analyst on this Committee.

Mr. LATOURETTE. Well, I don’t know about that, but thank you,
Mr. Chairman.

For the members of the panel, I chatted with the Chairman that
because there are seven of you I don’t want anybody to be ne-
glected. He has indicated that if time permits, we may come
around again. So, if I don’t get to you now, it is not because I don’t
like you. I will get back to you.

I want to begin, Mr. Hete, with you on Mr. Mullen’s last point.

A couple of people, and I know the Lieutenant Governor said it.
Maybe somebody else talked about this attempt by ASTAR to make
an offer to purchase ABX. Mr. Mullen just said $7.75 a share. First
of all, is that accurate?

Did ASTAR offer to buy ABX at $7.75 a share?

Mr. HETE. It was not an offer. It was an indication of interest
at $7.75.

1\{[)1". LATOURETTE. Okay. ABX is a publicly traded company, is it
not?

Mr. HETE. That is correct.

Mr. LATOURETTE. And you trade on NASDAQ?

Mr. HETE. Yes.

Mr. LATOURETTE. Did you know when that interest was made,
when they made that intention?

Mr. HETE. Yes. It actually occurred June 19th of 2007. I received
a call from John Dasburg, the CEO of ASTAR, and this was basi-
cally a week after DHL had made their investment in ASTAR, ac-
quiring 49 percent of the ownership and 24.9 percent of the voting
shares of ASTAR.

I received a call from John Dasburg that said he wanted to start
a discussion in regards to the potential acquisition of ABX.

I have to digress a little bit because the initial attempt to put
the two air carriers together was initiated by ABX back in the
fourth quarter of 2006. We had approached John Dasburg and
asked if he would be interested in having ABX acquire ASTAR to
consolidate the two airlines under ABX.

We spent probably four or five months working on that deal, and
the offer that we put on the table was rejected by ASTAR.

So about three months went by when ASTAR turned the tables
and said, we would like to acquire ABX. The actual indication of
interest occurred on June 26th when John Dasburg went public
with that indication of interest which was a little bit surprising be-
cause he and I had set a private meeting for a couple of days after
that, June 28th, to have a discussion about the viability of that po-
tential acquisition.

So, you see, we viewed it as a potential hostile takeover. We em-
ployed the services of Goldman Sachs to assist us in the analysis
of the ASTAR indication.

As a result of the analysis looking at the potential synergies that
would be gained by DHL who, as Mr. Mullen already testified, they
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would be funding that acquisition. Based on the synergies that
would be gained by DHL, we did not feel and advised ASTAR
Cargo that the offer or the indication of $7.75 did not represent
adequate value for our shareholders.

The following day, ASTAR said, well, they will pursue other al-
ternatives then, and that was the end of any discussions.

Mr. LATOURETTE. Do you know on that date in June what ABX
stock was trading at?

Mr. HETE. At the time they made the indication of interest at
$7.75, the $7.75 was about a 15 percent premium to the average
price for ABX in the previous 30 days and it was about a 6 percent
premium over what the price was on the date that ASTAR had
made the announcement that DHL had made the investment in
them. So it wasn’t much of a premium compared to what the mar-
ket price was prior to that indication.

Mr. LATOURETTE. But since that time, the fortunes at least of the
stock price have declined. The last date that I have is May the
12th, 2008, and I have ABX stock trading at $2.44.

Mr. HETE. No. Today, it is actually less than a dollar. It is 90-
some cents.

Mr. LATOURETTE. Mr. Mullen, to you just a question on behalf
of the folks in Wilmington. You all own the Wilmington Air Park,
and regardless of what happens here it is my understanding that
that ownership presents an obstacle to the efforts by the commu-
nity to move ahead with redevelopment proposals if this is the ulti-
mate decision.

The question is can you offer us some insight relative from your
perspective as to your plans to relinquish the facility as part of a
settlement with Wilmington and Clinton County?

Mr. MULLEN. Yes. We have continually maintained from the out-
set that as and when this transaction is concluded, we would very
willingly sit down with the community, with the State and discuss
the future of the Air Park, including the possible donation of the
Air Park to the community. AFTER 6:00 PM

Mr. LATOURETTE. Okay. To you, Mr. Mullen and to you, Mr. Wal-
lace, well, this one is just to you, Mr. Mullen.

I have been trying to think of the movie—and sadly the only
movie that comes to my mind is Tommy Boy and I know that is
not it—where they invite the big guys to town and they have the
big party and the brass bands playing and everything else.

The Mayor here, you know was in Leipzig, he claims.

First of all, I would ask you if his testimony was not accurate,
that there were meetings in February and April. Then he is over
in Leipzig to see the grand opening of this new thing, and then on
May the 28th you sort of said: Oh, we are restructuring. Although
we didn’t know it at the time, it is where we are today

Can you just from a company’s perspective, just like when I was
talking to Mr. Hete about not taking 7.75, what happened?

How did you go from welcoming the Mayor to Leipzig to I can’t
think of the word that I can use on the record but sort of not being
so welcoming?

[Laughter.]

Mr. LATOURETTE. What happened?
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Mr. MULLEN. Well, firstly, I would like to say that everybody in-
volved, from employees to the pilots to the Mayor to the State, I
mean we have had wonderful support throughout. There are no
criticisms of any form from us. This is purely economics, I am
afraid.

But in that particular instances, there were several references to
meetings I think in Ohio where people made various statements
about our ongoing future, et cetera. At that time, those individuals
did not know of the decisions being discussed at a board level about
the future of our U.S. business. So they acted in good faith.

Mr. LATOURETTE. Well, let me just be clear, and I will let you
finish the answer because that is an answer.

So you don’t dispute that the Mayor and our Governor were on
the telephone with people at your company who said: Don’t worry
about it. We are in for the long haul. We are staying there. We
have great employment.

The problem, as I understood your answer, is that the people
who were having those conversations didn’t know that other things
ﬁvere going on within the company. They weren’t in a position to

now.

Mr. MULLEN. Obviously, a decision like this is an extremely sen-
sitive decision for all the people involved. We are a publicly quoted
company, a stock market quoted company. So, obviously, the sensi-
tivity is huge.

We kept a fairly tight circle of those people involved. So I am not
sure of every single conversation or who said what to whom, but
certainly on the DHL side the people talking at that time were not
aware.

Mr. LATOURETTE. Okay. I thank you for that.

Now to Mr. Mullen and Mr. Wallace. And, Mr. Wallace, let me
just say that this is my 14th year in the Congress. I don’t know
if UPS has a bigger defender when it came to postal reform, when
it came to your dust-up with FedEx. I think you are a great com-
pany that has great employees, and you do a great job.

But I have been handed a sheet, and I don’t know who. I think
Mr. Hammes was talking about how somebody from UPS came in
to pitch ASTAR on switching to UPS.

I have been handed a little card that apparently I don’t know if
it is handed out to your drivers or not. Are you familiar with this?

Mr. WALLACE. I am not familiar with that.

Mr. LATOURETTE. Okay. I would ask the staff to make a copy of
it and provide it to you. I don’t want to sandbag you, Mr. Wallace.

But I think it answers the professor’s concern. It doesn’t dem-
onstrate to me that you are rolling over and not wanting to com-
pete with DHL. It indicates something else.

Let me ask, before I ask you about that, to this MOU, the memo-
randum of understanding. I think that in these cases and where I
would take our Lieutenant Governor to task is I think it is
boilerplate for a memorandum of understanding to say that you are
not going to discuss what it is you are discussing as you try and
finalize a deal.

I also think it is boilerplate that you don’t talk to other people
and competitors when you are in serious negotiations. I don’t think
there is anything sinister about that.
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But having said that, I think that the other witnesses have indi-
cated to us that DHL’s answer now is, well, we can’t talk to you
because of the MOU that we have with UPS.

Maybe the professor can chime in on the antitrust or the Federal
Trade Commission implications of this.

I would tell you that what is the matter with DHL receiving 100
different offers because at the end of the day if it is going to come
down to?

I would think the answer would be what Mr. Mullen is trying to
say here today, and that is it is the only thing we could do, but
I don’t know that you can say that unless you have listened to ev-
erybody.

I have to tell you, I have been in this business 20 years. When
I want to steer something to my friends, I invite 100 people. And
guess what, my friend still wins, but I have listened to 100 dif-
ferent people.

[Laughter.]

Mr. LATOURETTE. The question I have is I think your company,
which is a wonderful company, and I said in my opening statement
that I know why you are doing this. You have excess capacity at
Louisville.

So sadly, Captains, for the people who are talking about job
transfers, I don’t think there are going to be job transfers because
you have excess capacity and this is a boon to your business. I get
why you are doing it.

But what is the danger when 10,000 or 12,000 people are losing
their jobs in southwest Ohio? Let the Lieutenant Governor come in
and pitch Mr. Mullen. Let whoever come in and pitch Mr. Mullen—
say, here is the package and what do you think?

Do you think we can get there, Mr. Wallace?

Mr. WALLACE. Well, I can’t speak for DHL in that regard.

First of all, thanks for the compliments regarding UPS. I thank
you for that.

Mr. LATOURETTE. Oh, you are a great company.

Mr. WALLACE. I can’t speak for DHL.

Our position on this proposed agreement is to pursue it vigor-
ously, to get the agreement done as quickly as possible. We believe
it is in the best interest of UPS. We believe it is in the best interest
of competition and good for our people and good for our future.

The provisions that we have with DHL in regards to the ref-
erenced exclusivity discussion that was made earlier, we believe
these are typical commercial provisions, and it remains in our best
interest at UPS to stay focused on completing the transaction and
keeping those in place.

We have invested resources as part of this negotiating process
and time, and we believe it is in our best interest to continue to
maintain that relationship.

Mr. LATOURETTE. And I get it. That is why I called it boilerplate.
I think your shareholders would probably shoot you if you didn’t
have this in the agreement.

I guess what I am asking is in light of this isn’t just a swap of
something where nobody is affected. I mean you are going to turn
a town, not you, but this deal will turn a town into a ghost town.
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I just would ask for you to go back to the lawyers and see if you
can permit in just that section, not to talk about the details of your
deal, but just that section of the MOU that would let DHL receive
Lee Fisher to come in and offer a million dollars or whatever he
wants to do or this person comes in, that you consider that.

I bet that your lawyers, if they hooked up with Professor Simon
over here, might say, you know what, that puts you in a better pos-
ture when they come flying at you with antitrust and anticompeti-
tive provisions. So I would ask you to consider that.

Now do you have this little card that I was talking about?

Mr. WALLACE. Yes.

Mr. LATOURETTE. Okay. On the issue, I guess I just want to ex-
press disappointment because this clearly—well, first of all, have
you ever seen it before?

Mr. WALLACE. No.

Mr. LATOURETTE. Okay. It has been represented to me that this
is, and I don’t know if the guy that came to pay the call on ASTAR
had this card, but it looks like it is titled Turning DHL Restruc-
turing Into UPS Opportunity.

It looks to me like it is a document that is given to UPS employ-
ees when they are calling on customers. To me, if this was just a
deal to help DHL out, I mean I think that this card instructs peo-
ple making customer calls to tell them to dump DHL because of po-
tential rate fluctuations, pickup and delivery time issues, single
carrier responsibilities and customer service.

So I really think that that blows the professor’s argument that
you are not still competing with DHL out of the water. But it looks
to me like with one hand you are making a deal to do the air side
of DHL’s business, and on the other side you are trying to kill
them.

Mr. WALLACE. Yes, I think that this is an example of likely some
of our local people, who are always trying to compete and grow our
business, doing that. This is not something that is sanctioned by
us at the higher level.

But I do think it is an example of the fact that we are competi-
tors, and our people continue to attempt to gain business wherever
they see the opportunity to do so.

Mr. LATOURETTE. Fine. I think you are exactly right. I don’t
think this is a competitive business thing. I think you want to club
these guys like a baby seal and get them out of the business, which
makes me wonder why they are giving you their air business, but
I will leave that as it may.

I yield back, and maybe we can come back again, and I thank
you, Mr. Space.

Mr. SPACE. [Presiding.] Thank you, Mr. LaTourette.

Now I would like to follow that same line if I might.

Mr. Mullen, in your testimony, one of the first things you empha-
sized was that this was not a merger. Rather, you indicated this
was simply an act of replacing two separate independent contrac-
tors with one.

Apart from the concerns that Professor Simon has registered re-
garding the very propriety of that conduct, I just beg to differ with
you. I think this is something far greater than simply replacing two
independent contractors with another independent contractor.
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We are dealing with replacing two independent contractors, that
are not competitors and with whom DHL has had a long and inti-
mate and storied history, with a direct competitor who this docu-
mentation clearly reveals is involved in a very intense competitive
race. That, to me, speaks loudly and causes me some concern over
the fact that you have dismissed almost out of hand.

The agreement that forms the basis of all of this, the trans-
actional agreement, the thing that is not a merger, I am not quite
sure what it is. My understanding is it is a 10-year contract with
UPS under which your company will pay UPS about a billion dol-
lars a year. Is that correct?

I know it is a very general statement. Is that a correct assertion?

Mr. MULLEN. That is correct in broad terms.

I must stress, though, one of the great attractions of this solu-
tion. We would much rather be successful in the United States and
not have to do a deal with anybody. That would be our first choice,
of course.

We compete vigorously in 220 countries in the globe, and we
have a big problem in this Country. We need to find a solution,
which is what has led to this.

But one of the key aspects of this arrangement for us is that it
is not just a price issue. There are two other major factors.

One is that it takes a fixed cost that we have today of aviation
and turns it into a variable one.

One of the problems of this market has been declining now since
1998. We look back at the volumes of Airborne before we acquired
it. Their air volumes were declining before we even bought it, and
the market has continued to decline since that time. We have less
volumes today than we had in 2000 as an industry.

Whatever structure wherein we place ourselves, even were to
adopt one of these other solutions, we would still have a fixed cost.

Mr. SPACE. I understand.

Mr. MULLEN. If volume continues to fall, we can’t reduce the
cost. In this proposal with UPS, we can. So that billion, if our vol-
ume drops, comes down.

Mr. SPACE. Sure. The reasons as to why you have lost so much
volume share in four or five years are matters that are probably
outside the ambit of this hearing and aren’t directly related.

But my question is this: You have entered into an agreement
with a competitor to essentially provide a significant percentage of
market share, and I am curious as to what consideration was flow-
ing in the other direction. What did you get out of the deal?

Mr. MULLEN. We are not giving up any market share. We are
contracting one piece of our operation, the flying of airplanes, to
another company. It has nothing to do with market share.

Mr. SpACE. Right. Well, you are giving up the air cargo portion
of your business to one of your most serious competitors or your
biggest competitor.

Mr. MULLEN. We are giving up air carriage between key cities,
yes.

Mr. SpACE. Right. For that, was there any consideration flowing
in your direction apart from just getting this nightmare that is
causing a loss of money at epic proportions off of your hands?



57

Mr. MULLEN. We get three things back in return: The first is we
save a considerable amount of money.

The second is we take a fixed cost and turn it into a variable.

The third is we have some 100 plus aging aircraft in the United
States, all of which will have to be replaced in due course with a
huge capital expenditure requirement ahead of us in a business
where we are already losing billions, that we are facing further in-
vestment to maintain those air fleets, further investment to main-
tain the hub, and we can replace that with an outsource contract
to UPS where we do not have to meet any of that further capital
expenditure.

So there are three aspects: saves us money, turns a cost variable
and eliminates a very significant billions of dollars of additional
cap ex.

Mr. SPACE. You heard the testimony of Professor Simon. Are you
at all concerned about the implications of now essentially being at
the mercy of a competitor who appears to be gaining in strength
and has a stronger position on the market than you?

Mr. MULLEN. Obviously, as I said, we would much rather not
have had to make any arrangements with anybody.

That said, we don’t feel that we are at the mercy of UPS. We
spend a lot of time, what is still ongoing at the moment, in the ne-
gotiations to protect ourselves as fully as we possibly can from any
such threat.

Mr. SPACE. Now we have heard some testimony from some of the
other gentlemen at the table that would seem to indicate that they
have attempted to present concessions and a package that would
have cost about $1.1 billion as opposed to $1 billion per year you
are paying with UPS. Do you refute that?

Mr. MULLEN. Yes. We have not seen this final proposal.

What has happened is, yes, there has been a backwards and for-
wards between two subcontractors over which we do not have di-
rect control.

I take it on good faith from what Mr. Hete says that he maybe
first approached ASTAR. Then ASTAR approached him. Then sub-
sequently in March, we had another meeting where they proposed
to take over ASTAR again or first eliminate ASTAR, the same deal
back in reverse.

But at the end of it all, our $5 million a day is still taking over,
and they have not reached agreement between them, and we had
to take other action.

Mr. SPACE. The confidentiality agreement that has been dis-
cussed at length during this hearing today, is that something that
you felt prohibited you from entering into discussions with ABX or
ASTAR regarding these proposed concessions?

Mr. MULLEN. We have had, let me repeat myself, extensive dis-
cussions with both ABX and ASTAR. We do not see any solution
that solves our problem in the United States.

Subsequent to that, we have now entered into a transaction that
we believe will help, and that includes the normal exclusivity provi-
sions that go with any contract like that once you get into the final
stages of negotiation. So right now, yes, we are bound by that, but
we have already in our view exhausted the discussions that we
have had with the other two companies concerned.
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Mr. SPACE. Where are you in terms of the agreement with UPS?
What stage of negotiations are you in?

Have you got a signed, sealed and delivered contract or are you
continuing to negotiate?

Mr. MULLEN. We are continuing to negotiate final terms and con-
ditions of that contract.

Mr. SPACE. Mr. Wallace, the question was raised earlier by one
of the gentlemen concerning a lack of any testimony concerning the
number of jobs that may be created as a part of all this transaction
at UPS. Do you have any assessments that you can offer us with
respect to that?

Mr. WALLACE. We are still in negotiations. So it is very difficult
to estimate the number of jobs that could be created or even the
type of jobs that could be created at this point, although generally
an increase in our volume in our system, in our network does give
us the opportunity to create new jobs. Just at this point, I can’t
give you an estimate on that number of jobs.

Mr. SPACE. Okay. That is all the questions I have.

At this point, I would recognize the gentlelady from Ohio, Jean
Schmidt.

Mrs. SCHMIDT. Thank you, Congressman Space.

I have so many questions and so little time. I may put them in
writing and ask the gentlemen at the table to answer them.

But before I begin, one of the things that was stated by Mr.
Mullen, he compared this to the U.S. Postal Service. That is an un-
fair comparison because the U.S. Postal Service is a government
monopoly, and books on this sort of subject will say that you really
can’t use the Postal Service when you are talking about a free mar-
ket because it is not a free market for reasons I could go into for
a long time.

The second thing that I have a problem with your testimony is
that you are pretty some subjective remarks into it when you say
that you have looked at every option we think is available, but I
am not sure that you have looked at every option that is available.

The third is that you haven’t seen the final proposal from the
players in Wilmington, but in actuality you are not willing to see
their final proposal.

So I have some problems with your testimony, and I have to be
really honest with you with it.

Mr. Wallace, I don’t blame you for going full force on this. I think
this is a great deal for you, and I have seen that card. Before I
even saw that card, I kind of figured that your sales force was
going to be out there trying to undercut the competition.

I did door to door sales a long, long time ago. I know what it is
like. It is a cut-throat business, and I applaud your folks for doing
that.

But it concerns me about what is going to happen with DHL, and
the thing that really concerns me is I really think we are creating
a duopoly here.

Beyond that, I do have some questions that I would like to ask
you, Mr. Mullen. There are a lot of other assumptions that you
have made in your testimony. One of those is that you are assum-
ing that when you have this contract with at UPS, that at the time
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it is concluded, that you are going to continue to be able to opt in
or out at your will, I believe.

I haven’t seen your contract. But if I were you, that is the kind
of contract I would want, an opt in or opt out on your terms.

But UPS is going to have to have that same agreement, that
after 10 years there is going to be an opt in or an opt out with
them because what if they can no longer carry and they can only
carry their goods.

So what is your fallback position if after 10 years UPS pulls the
rug out from under you?

Mr. MULLEN. Yes, you are absolutely right in presuming that is
part of the negotiations at the moment. Both sides need a consider-
able amount of warning towards the end of that contract as to
what the next step is. Is it renewed or do we go our separate ways
again?

We are building provisions of ample warning, two years or more
out, to allow were we not to continue to ask to put alternative lift
back in place.

Mrs. ScHMIDT. A follow-up to that, we have heard a great deal
of testimony from just virtually everybody on this panel and the
folks before that the barriers that are in place right now, if you
don’t get a fallback position, a guarantee for the next 100 years
with UPS, if they shut the door on you, you are really going to be
out of business because it is going to be very difficult for you to find
another player in the market and especially in 10 years when we
don’t even know where this market is going to be.

Mr. MULLEN. We don’t think so, no.

We believe that we can build in enough security that eight years
or more down the track from today, were that to be the case for
some reason we don’t renew. I guess we would hope that we would
renew, but if we were not able to we are confident that we will be
able to put alternative arrangements in place on time.

Mrs. SCHMIDT. Another question for you, sir, I understand that
DHL also owns 49 percent of Polar Air Cargo and has an agree-
ment with Polar for air services in and out of the United States.
Can we expect DHL to try to get out of that contract and switch
volume to UPS as well? Is that part of your deal?

Mr. MULLEN. No, that is not part of any deal with UPS.

Mrs. ScHMIDT. A follow-up, are you going to continue working
with Polar Air Cargo or are we going to sit here and have another
hearing when you want to switch gears out of Polar Air Cargo? I
think we have a right here to know that.

Mr. MULLEN. At this stage, we have no intention of changing the
relationship that we have with Polar Air Cargo.

Mrs. SCcHMIDT. Okay. Another question for you, sir, I understand
that cost of doing business is a very sensitive subject. When you
can own most of your resources, generally, you can control most of
your costs, but you are going to take 60 percent of your business
and give it to your competitor.

So when your competitor has to raise their costs, what is your
reaction going to be?

Mr. MULLEN. Well, firstly, it is not 60 percent. It is sort of in the
25 to 30 percent area.



60

But, secondly, the contract will build in price protection. So there
is only CPI type increases. UPS is not able just to raise its costs
at will. We have certainty of our cost position for the duration of
the contract.

Mrs. ScHMIDT. Okay. Another question for you, sir, folks have
been coming through my door, as you can tell, and telling me how
this operation works and that you have this bar code situation that
is put on the packages that shows where the logistics of the pack-
ages are going to go, what the price was paid for the package be-
cause some of these folks have computer-generated software that
they can actually put the packages at their own business and not
have to go to you to pay for the packages up front.

But in that capacity, when it goes onto the airplane, before it
gets onto the airplane, there is a scanner that actually relooks at
those to make sure that everything is correct, including the price
point of it. It appears that you are going to have to take that func-
tion and give it to Mr. Wallace because you are no longer going to
be able to be in control of that package.

What are you going to do to stop UPS from getting that sensitive
information and, in addition to the card that I have also seen, hav-
ing their sales force go right out and undercut DHL?

Mr. MULLEN. With respect, this keeps getting repeated, but it is
just a falsehood. We are not going to make pricing information
available to UPS.

All the data that they will receive is sufficient data to be able
to move it from Airport A to Airport B. Yes, they will know the cus-
tomer name. They will know where it was picked up, and they will
know where it is delivered to.

But they know that now. Our sales force, as you can see, are in
the street every day. They know which our accounts are. So that
won’t change, but they will not get access to any data that gives
them competitive advantage with that information.

Mrs. ScHMIDT. A follow-up, so they won’t have any opportunity
to know any of your costs involved, either hard, soft or whatever
in this arrangement?

Mr. MULLEN. Well, they will know what the cost is because they
will be charging us the cost, but they will not have access to any
of the rest of our cost base or any pricing information with that
customer.

Mrs. SCHMIDT. And, sir, with that cost, they are going to know
what the cost is. You are going to know what their cost is to you.
You don’t think that that is going to build you into a disadvantage
because they are going to be charging more than it is going to cost
them to move their own goods?

I mean that just make sense. If I am using a taxi to get across
town instead of using my own car to get across town, it costs me
more to get across town.

If I am using UPS to carry my goods across the United States,
it is going to cost me more because they are going to charge me
just as a taxi charges me to sit in the back seat of the car. They
are going to charge me more than what the base cost would be.

That is the part that I am not understanding, and I know you
are going to come back and say, but your overhead is so much larg-
er and therefore you are going to cut that cost. I am not sure that



61

really works. I think school systems are seeing that in renting
buses versus owning their own buses.

So I have real problems with how. I am concerned how you are
going to create an opportunity into the future to remain competi-
tive with UPS and FedEx.

Sir, what I don’t want to have happen is a duopoly because no-
body wins in a duopoly. This is beyond the cost to Wilmington and
devastating that town and the almost 1,000 jobs that devastate my
district because my district is impacted as well.

This is beyond that. This is what is it going to do to the moms
and pops across the United States that are trying to make ends
meet now and want to have a package delivered to their son or
daughter across the ocean or across the United States and sud-
denly they see that price continue to go up and up and up.

Mr. SPACE. The gentlelady’s time is expired.

At this time, the Chair recognizes the gentlelady from Hawaii,
Ms. Hirono.

Ms. HiroNO. Thank you, Mr. Chairman.

Mr. Mullen, you said that one of the pluses of this arrangement
would be that you would turn a fixed cost into a variable. Can you
explain to me what is the fixed cost just so I am very clear?

Mr. MULLEN. Yes, indeed, Congresswoman. That ties actually ex-
actly into the discussion I was just having with Congresswoman
Schmidt.

When we fly our own aircraft, those aircraft fly every day wheth-
er we have 1 package on them or whether we have 1,000 packages
on them, and the cost is pretty well the same.

Ms. HiroNO. Okay.

Mr. MULLEN. Obviously, you know in a falling volume environ-
ment, that continually increases the impact to us.

In a variable cost situation, if we pay UPS X dollars per package,
if we don’t have the package, we don’t have the cost.

Ms. HIrONO. But right now, you are paying ABX and ASTAR for
that portion of your business. So that, you consider a fixed cost?

Mr. MULLEN. Yes, because we pay them for the full cost of flying
that airplane whether we put any packages in them or not.

Ms. HiroNO. But with the arrangement that you are going to
have with UPS, it is dependent on the number of packages. That
is what you are saying?

Mr. MULLEN. Yes. It is basically a per piece charge.

Ms. HIirONO. I appreciate your position that you said that you
have exhausted all of your discussions with ASTAR and ABX, but
clearly the fact that they are here testifying as well as the State
of Ohio, they do not believe that the discussions are exhausted.

I can only suggest that having heard all the testimony, sitting
here, that I hope that you will enter into discussions with them be-
cause they obviously don’t agree with you that they have exhausted
all possibilities. Also, the State of Ohio has a tremendous interest
in this.

Mr. Simon, you noted that you thought that this agreement, on
its face, raised certain antitrust concerns, and your suggestion is
that an injunction be pursued. Now it is not that easy to get an
injunction, and were an injunction to be pursued I would expect
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that DHL and UPS would raise some kind of irreparable harm ar-
gument.

Would you say that based on what you say is the facial appear-
ance of this agreement, that an injunctive action would prevail?

Mr. SimoN. Well, I would answer the question this way, Con-
gresswoman, when one seeks an injunction, the first thing that
happens is if you can prove your case you can get what is called
a preliminary injunction halting the arrangement for a reasonably
short period of time until the parties can gather their data and
their evidence and their testimony and present a full panoply of
witnesses and evidence to the tribunal, a commission or a court,
whatever tribunal is hearing it.

At that time, the ordinary standards of full, permanent injunc-
tive relief have to be satisfied, which are not so easy to get but
which depend on a case by case basis, applying the standard law
of what injunctive relief is to the facts as developed in an expedited
discovery program.

So I would not feel comfortable being put in the position of say-
ing could the full, permanent injunction prevail, but a temporary
hold entered by a tribunal or a competent court would give the par-
ties time to gather the facts, data and evidence that they need to
make a full presentation and a full adjudication before a neutral
fact finder. That is why court houses are built.

Ms. HIRONO. So, based on what you already know about the cir-
cumstances of the situation, you feel, you believe that a temporary
injunction could be obtained?

Mr. SIMON. By a government agency?

Ms. HIRONO. Yes.

Mr. SiMON. Absolutely, yes. I would add two points to that very
briefly if I might.

We have heard a number of very avuncular homilies today such
as such and such may completely dissipate a certain argument. But
the core of this hearing is what happens when one competitor
agrees not to compete with another competitor, and no turning
around and no pleasant talk can alleviate that.

Companies acquire competitors all the time. They purchase com-
petitors all the time, and they do it in secrecy. There is a nice cloak
of darkness there.

But when one competitor agrees to take an essential facility that
it needs to keep in business and give it over to another competitor
in an oligopoly situation where there are only three competitors to
begin with, it raises some very significant antitrust concerns as a
matter of substantive jurisprudence going back to the year 1890.

Ms. HIRONO. You are saying that this horizontal collusion situa-
tion that could be set up, it is not just on the basis of price because
Mr. Mullen mentioned that it is not as though UPS can totally con-
trol the prices. They have to do it within a certain limited range,
perhaps CPI indexes.

So does that assuage some concerns you have, antitrust concerns
you have about the horizontal collusion?

Mr. SiMON. No. With great respect, it does not because if there
is anything that is prohibited in the antitrust laws, it is a flat-out
prohibition against competitors agreeing not to compete head-on
with each other at all facets and aspects of their business.
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If you say, well, we are going to adjust at this percentage or that
percentage and with a contractual arrangement, that doesn’t an-
swer the question that has been a substantive part of American ju-
risprudence since the year dot, and that is competitors have to go
all out and compete against each other.

If this were another carrier, not UPS, there would be far fewer
concerns. But even putting aside the service squeeze concerns that
Mr. Hammes discussed, the price concerns in a tightly integrated,
little marketplace—only three essential carriers now with a strong
possibility that it might whittle down to two—is what raises the
concerns of the Antitrust Institute and my personal concerns.

Ms. HiroNo. I think it is important, what you are pointing out,
because although Mr. Mullen says this is a solid solution, how solid
can it be if it raises all kinds of antitrust and competitive concerns?

Mr. SIMON. But look, we are a neutral agency. We don’t take po-
sitions to help or hurt one party or another, and we have substan-
tial concerns that there are serious antitrust problems here.

If T could add one very quick point, a lot of talk has been men-
tioned about losing stratospheric, catastrophic amounts of money.
When you lose money in an organization, you have to juxtapose the
revenues you are getting in against the costs that you are incur-
ring.

Now continental systems of accountancy may and probably do al-
locate costs differently across the spectrum than American systems.
So I would suggest that people here take a good hard look at which
system of accountancy is being used.

I am not a CPA, but I have litigated dozens and dozens of these
cases across the Country.

Which system of cost allocation is being used and is that alloca-
tion appropriate and proper under the laws that govern the con-
duct in our Country?

Ms. HIRONO. Mr. Mullen and Mr. Wallace, I have to assume that
you have talked with your lawyers extensively about the antitrust
issues. So all I can say is that based on the testimony that we have
heard, that those are very, very serious concerns that should defi-
nitely concern you as you move forward with further discussions
regarding this agreement.

That is not a question. That is a statement.

Mr. MULLEN. Indeed, Congresswoman, we have taken extensive
antitrust advice from some very highly qualified, a range of highly
qualified antitrust lawyers, and our advice is different.

Ms. HiroNO. Thank you, Mr. Chairman.

Mr. SPACE. The Chair now recognizes the gentleman from New
York, Mr. Kuhl.

Mr. KuHL. Thank you, Mr. Chairman.

It is a very interesting conversation that we have heard all day,
but I am still a little bit confused about some of the issues. One
of the issues has to do with the actual negotiation between Mr.
Hete, your group and certainly Mr. Hammes.

Nobody has really given you the opportunity to kind of, I think,
give your viewpoint as to how these discussions have either been
just neglected. I am talking about the discussion that you had of-
fered to Mr. Mullen and certainly his group.
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I would be interested in your perspective, and I am not trying
to get to an issue of fault. I just want to get to what a number of
my colleagues have mentioned, and that is there seems to be one
side an inconclusive determination as to whether or not the nego-
tiations from your side of it have concluded or whether they have
been concluded because of some agreement between UPS and Mr.
Mullen’s organization.

So I would just give you a couple of minutes, and I don’t want
you to take all my time because I have a couple other questions I
would like to address to Mr. Mullen.

If you could, gentlemen, just kind of tell me from your perspec-
tive actually where the negotiations fell apart if they did. I am also
interested in the last offer that you put together as to how that ac-
tually equates with the offer for cost savings that Mr. Mullen is
look}nig to actually be able to have his business survive and be suc-
cessful.

Mr. HETE. If I would, Congressman, I think after the ASTAR in-
dication of interest in which we said it wasn’t sufficient and they
determined to take an alternative course, from that point forward,
the ABX team had put together numerous proposals up to and in-
cluding the one that I had presented to Mr. Mullen in Bonn, Ger-
many, on March 31st.

October 31st of 2007, we presented to them some proposals to get
to a single carrier.

We did that again in February of 2008. We presented them an-
other set of alternatives that would get them to a single carrier.

Now the single carrier concept was one that should have been
initiated right from the get-go with the merger between Airborne
and DHL, and unfortunately it didn’t start off that way. I first pro-
posed that opportunity to Mr. Mullen back in January of 2005 to
get to a single carrier, and ABX would have been the surviving car-
rier at that point.

We spent approximately 15 months and probably spent eight to
twelve million dollars in terms of putting aircraft back in service
in order to be able to facilitate that move towards a single carrier.
Unfortunately, after 15 months of work, DHL elected not to go for
that option. Of course, by that point in time, we are in the second
quarter of 2006.

So we fast forward into 2007 or late 2006. We attempted to ac-
quire ASTAR. That offer was rejected by ASTAR.

ASTAR came back in 2007 and attempted to acquire ABX, and
then we went through those various options in October of 2007 and
February of 2008.

With the presentation we gave to Mr. Mullen on March 31st of
2008, it was quite a detailed presentation. As I mentioned earlier
in my testimony, we presented on the 31st of March, and on May
28th we got the word from DHL that they were going to transition
that piece of business to UPS.

Not once during that roughly two-month period was there any in-
quiries, questions, suggestions or recommendations in regard to
that March 31st proposal. So, essentially, it sat there to the best
of our knowledge.

We do good work at ABX, but I am not sure we are quite that
good that someone wouldn’t have had a few questions or possible
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tweaks. I think the key element there is that the presentation we
gave to them protected the network that they had in place.

It was implied by Captain Ross earlier, things like Congressman
Oberstar’s, Chairman Oberstar’s packages to him in some of his of-
fices still would have been on an overnight basis as opposed to tak-
ing two, three, four or five days.

The last proposal that we initiated, once we heard about the po-
tential deal between UPS and DHL, we got within roughly $100
million of the $1 billion that they said they would be paying UPS.
At that point in time, we had presented that to Ken Allen, the CEO
of DHL U.S., to take to the folks in Germany which he said he
would do, but then the word came back that they weren’t in a posi-
tion where they could review that proposal in total.

The difference between that and the March 31st proposal, and it
was a couple hundred million dollars less I believe, was that we
cranked into that wage and benefit cuts for employees, for example,
a reduction in the network coverage somewhat, trying to figure out
exactly what markets DHL was going to pull back from because the
less markets you service via air the lower your cost is going to be.
But we have never had one single discussion in regards to that al-
ternative proposal.

Mr. KuHL. Okay. Thank you.

Mr. Mullen, I would like to just kind of understand your restruc-
turing agreement if you would. I thought I heard you say in your
initial testimony that you have been facing, at least in the last
year, roughly $1.3 billion in losses in your operation in the United
States. Was that number correct or did I misunderstand you?

Mr. MULLEN. No. That number is correct. That is our estimate
for this year. It hasn’t been as high as that.

It was still a huge amount, around $900 million last year. This
year has been exacerbated by customer losses from all of the specu-
lation and media coverage and other interest in what we are doing.

Mr. KUHL. Now does that mean that with the restructuring, that
you are actually cutting your costs by a billion dollars or am I con-
fusing numbers here, so that you still will be operating in a deficit
of about $300 million?

Mr. MULLEN. That is correct.

Mr. KUHL. So you plan to move forward with a company reorga-
nization, immediately facing a significant loss in revenue.

Mr. MULLEN. Yes. We are prepared to pay a price for maintain-
ing our business in the United States. Three hundred million is
still a very large sum of money, and obviously we hope ultimately
to eradicate that altogether.

But the immediate objectives over the next two and a half years
of this program will be to get the loss down from the 1.3 of this
year to around 300 which is at least manageable in the interim.

Mr. KuHL. Did you ever look at the offer that came from Mr.
Hete relative to his last offer that was, as he said, close to $100
million difference?

I am just wondering. If you are still looking at a $300 million
loss on an annual basis, what is the difference between $300 mil-
lion and $400 million if you plan to balance it out over the next
several years?
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Mr. MULLEN. I do have to beg to differ with Mr. Hete. That pro-
posal of March 31st was extensively analyzed. I have two docu-
mented detailed meetings between his teams and our teams going
through that proposal.

By this stage we had the UPS alternative. We actually delayed
our negotiations with UPS in order to give full time to study that
opportunity.

As Mr. Hete said, it saved some $250 million was the proposal,
which was a lot of money. But it was not sufficient together with
the other factors that I pointed out of capital expenditure avoid-
ance and variability of costs, and it was considerably less in actual
savings. For those reasons, we declined to go that way.

Mr. KUHL. Mr. Chairman, if I might, I just have one further
area.

I am also interested in what I heard from my colleagues from
Ohio about the tremendous devastation if this whole proposal goes
through as to the impact from a personal standpoint, from a
human side standpoint.

I heard just very briefly in the testimony I heard today very little
consideration about the employees that are going to lose their jobs.
Can you tell me what you are going to do?

Are there going to be, if the proposal goes through, severance pay
packages? Are there going to be retirement pay packages kept in-
tact?

Are there going to be all the kinds of things when you are look-
ing at seven, eight, nine, ten, twelve thousand people who are
going to be terminated?

It is a human suffering of really dramatic kinds of proportions.
It is not the kind of thing that we are used to seeing when you see
transfers of operations, and I am just curious as to what.

I know that you will probably set some form of a program in
place to find new jobs, but how about for those people who don’t
have new jobs?

They are in a position. Maybe they are like I am at 65. They
don’t want to retire. They are still healthy and things like that, but
at the same point they don’t have the economic wherewithal to re-
tire, and they are going to have a very difficult time relocating.
Have you thought about that?

Have you started to put packages together for those employees?

Mr. MULLEN. Of course, Congressman. You know this is an ex-
tremely difficult thing. I am an employee too.

Mr. KuHL. But Mr. Mullen, you are going to have a job after this.
This is several thousand people who are not going to have a job.
You are not looking at termination like they are.

Mr. MULLEN. Of course.

Mr. KUHL. So you have a little different perspective. You are
looking at a $300 million loss and carrying that forward.

Mr. MULLEN. Indeed.

Mr. KUHL. These people don’t have a dollar to carry forward.

Mr. MULLEN. Indeed, but I would not wish it to be suggested or
intimated that we do not care about the human side of it. We do
very much.

As I put in my written testimony and also in my opening verbal
statement, we are going well beyond what we have benchmarked
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as a standard in these sort of circumstances and well beyond what
our contractual and legal obligations are.

Mr. KuHL. Can you quantify that for me so I understand?

Mr. MULLEN. Yes. We are putting forward a package of $260 mil-
lion. Our contractual and legal obligation is $35 million. So the
other 225, we are voluntarily contributing for exactly the reasons
that you say. We are extremely mindful of the impact that this has
on the community.

And I would add, as I said earlier, that the majority of that is
actually not even going to DHL employees. It is going to the em-
ployees of subcontractors and others who are impacted by it, for
whom we have no contractual obligation to make that payment.
Our subcontractor companies have that obligation.

Mr. KuHL. If T was a pilot for one of these subcontractors and
looking at having my job terminated, what would I be looking at
under that package?

Mr. MULLEN. Every single person employed by ourselves or em-
ployed by one of the subcontractors who is impacted by this is enti-
tled to some of that severance entitlement. Now it obviously varies
between part-time and full-time and pilots, et cetera. I couldn’t give
you an individual amount per person, but every single person is
covered by that, what we believe is an extremely generous settle-
ment.

Mr. KUHL. And insurance covers for any period of time?

Mr. MULLEN. Yes, health care benefits and similar factors.

Mr. KuHL. Retirement benefits of any sort?

Mr. MULLEN. I would have to come back to you, sir, with the spe-
cific details on each of those.

Mr. KuHL. Could you do that because I would really be inter-
ested in that?

Mr. MULLEN. Yes, very happy to do that.

Mr. KuHL. Okay. Fine.

Thank you, Mr. Chairman. I yield back.

Mr. OBERSTAR. [Presiding.] The gentleman’s line of inquiry is one
of great importance to all those who are directly affected by this
proposed transaction. I think they would all rather have their jobs
rather than their benefits.

Mr. LaTourette, a second round of questions.

Mr. LATOURETTE. Thank you, Mr. Chairman.

Mr. Mullen, I asked Mr. Hete about his stock, and now I am
going to ask you about yours.

You testified last week that the decision was based upon the best
interests of your stockholders which is, of course, a company’s fidu-
ciary responsibility. Since the May 28th announcement, how has
your stock price reacted to that announcement?

Mr. MULLEN. Our stock price has been I can’t say exactly from
that announcement because we have had so much turmoil in finan-
cial markets and some other major transactions that our company
has done, including selling the bank which has been a huge over-
hang in the stock. But what I can say is in line with all the other
transports, the major transport stocks, we are materially down
from where we were six or nine months ago.

Mr. LATOURETTE. All right. Let me just close the loop on this
offer to Mr. Hete and ABX. If ASTAR had been successful in ac-
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quiring ABX for $7.75 a share, is it your opinion we would be here
anyway?

Mr. MULLEN. That is a very difficult question, but I think it is
likely not, no. I think that would have been a solution at the time.

Mr. LATOURETTE. And likely not because you would have
achieved the savings that you are hoping your deal with UPS is
now going to achieve for the company?

Mr. MULLEN. No. We would not have saved the savings that we
are now going to save. But at that time, of course, we didn’t know
about the UPS opportunity. It wasn’t there on the table, and we
would have had to make a business judgment at the time.

I would also say that our business has deteriorated sharply in
the last year because of the ongoing speculation as to the future,
publicity, media, political inquiry and others which is now exacer-
bating the problem that we already had.

Mr. LATOURETTE. To both you and to Mr. Wallace, the announce-
ment on May 28th was the announcement that you are going to
work with UPS on domestic shipping and sorting of your packages.

When did the UPS opportunity present itself and when did your
two companies begin discussions?

Mr. MULLEN. The first contact was on February the 13th, from
memory, when I met with my opposite number in New York.

Mr. LATOURETTE. Was that February the 13th of 2008?

Mr. MULLEN. Yes, correct.

Mr. LATOURETTE. Did you initiate the contact or did UPS?

Mr. MULLEN. No. The contact came from UPS through a phone
call to our Chief Financial Officer, and then I followed up with a
call back which led to a meeting on the 13th.

Mr. LATOURETTE. Following the meeting on February the 13th,
well, that meeting, I assume that was: Are you interested? Yes, I
am interested.

So when did it get down to discussions?

Mr. MULLEN. Well, we signed a confidentiality agreement at that
meeting to start exchanging data, and from there on it started to
gather pace as it became clearly of interest to both sides to go fur-
ther.

Mr. LATOURETTE. Obviously, the exchange of data is important.
When you looked at their stuff, they looked at your stuff, when do
you think, if you can give me just an approximate time frame that
you all sat down and started to talk turkey?

Mr. MULLEN. Well, we really started from that meeting. Obvi-
ously, as we got further and further into the operational capabili-
ties, UPS, I can’t speak for them. I am sure Mr. Wallace would.

They had to work out whether they could move the volume, what
sort of operational changes they would need to make. We had to
do the same on our side. Gradually, the working groups were
formed to develop the process and the proposal into something con-
crete.

Mr. LATOURETTE. Let me ask you this. Have you ever entered
another confidentiality? The memorandum of understanding that
we have been talking about here for the last couple of hours, is
that the confidentiality agreement we are talking about?

Mr. MULLEN. No. Well, there are lots of documents being talked
about.
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We signed a basic confidentiality agreement at the beginning. We
ended up signing, effectively, a letter of intent or memorandum of
understanding which was what we announced on May the 28th as
a result of all of those discussions

Mr. LATOURETTE. The confidentiality agreement that you signed,
that was entered into on February the 13th, one, I assume that it
prevented you from talking about the details of your discussions.
Did it also prevent you from talking to people like the State of Ohio
or anybody else that wanted to present alternative offers to you?

Mr. MULLEN. No. That only came into place with the letter on
intent on May the 28th.

Mr. LATOURETTE. I don’t know if it was in your testimony or
whether I got it some place else, but I have a note that according
to DHL the integration of the Cincinnati hub into Wilmington did
not go well, resulting in customer service issues and lost contracts.
Is th(??t DHL’s position and, if so, could you describe what hap-
pened?

Mr. MULLEN. Yes. We had the original DHL business in the
United States had a hub in Cincinnati. When Airborne was ac-
quired, we then ended up with a second hub being the one in Wil-
mington, and we had to make a decision to consolidate into one or
the other location.

After a lot of discussion, it was decided to do that in Wilmington.
We then went through a long period of significant capital invest-
ment where we upgraded the facilities.

Then finally in September, we moved the business from Cin-
cinnati across which was a very, very major move. I think we had
some 180 massive trucks carrying all the equipment, and we lit-
erally had to switch off on a Friday and start on a Monday with
everything integrated in one location.

It was a very difficult period. I would pay tribute to Mr. Hete
and his team, and everybody worked long, long, long hours, night
and day to make that thing a success, and we did. We eventually
got on top of it.

But it was like any move of that size. It was a massive logistical
exercise, and it took some time to get it right. During that period,
of course, we suffered service delays which affected our customers.

Mr. LATOURETTE. Mr. Hete, did you work for Airborne Express?

Mr. HETE. Yes. I have always worked for ABX Air, the sub-
sidiary, but it was a wholly owned subsidiary of Airborne Express
prior to the sale to DHL.

Mr. LATOURETTE. Again, my notes say with the lone exception of
2001, Airborne Express was profitable for the entire time it was in
business prior to the acquisition of DHL. Is that accurate?

Mr. HETE. That is correct.

Mr. LATOURETTE. Can you tell me what business practices you
changed after the acquisition which caused DHL to lose $1.3 bil-
lion?

Mr. HETE. Well, I certainly can’t attest to all of the business
practices that changed, but those that did that impacted ABX, for
example, were things like the ground business, the traditional UPS
stronghold.

For example, we had 11 Airborne/ABX. We had 11 regional facili-
ties that we had in place in order to cover the areas of the Country
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that we thought we could make money off by servicing a limited
scope, not matching every zip code across the U.S. that UPS serv-
ices.

In 2004, DHL expanded that network by 7 additional facilities
and pretty much did it all in the fourth quarter. Of course, the cost
of expanding a network comes immediately, and then you are hop-
ing that the revenue will follow soon in order to support those
costs. I think that was one key element was rapid expansion of the
ground network.

In addition to that, one other key change was that throughout its
lifetime Airborne always focused on trying to wring out all the
nickels of cost that they could, especially when you talk about the
fixed costs, as Mr. Mullen referred to earlier, in terms of an air net-
work because it is a fixed cost.

So if that airplane is flying with one package on it or a thousand
packages on it, the cost is roughly the same. There is a little bit
more fuel burned when you are carrying extra weight.

When you are servicing things like a deferred product or some-
thing that would normally move via truck, from the Airborne per-
spective, we always focused on maximizing the sunk costs of the air
network as opposed to adding an incremental truck.

DHL did a radical shift in that they wanted to cleanse the air
operation of any potential ground shipments, and so what that pre-
cipitated was a marked increase in trucking costs to support that
ground network.

I think those are probably the two key elements.

The other piece was that from a fleet perspective the ABX fleet,
for the most part, consisted of two-engine, two-man cockpit aircraft.
They, well, we have the backbone of the fleet is a 767.

We have heard a lot of comments about an aging fleet, but the
767 in the ABX fleet, the predominance of which service the DHL
network, is the same type of aircraft that is a key part of the UPS
network. It may not be the 300 series. It is a smaller series. It is
a dash 200. But essentially it is just about as fuel efficient as any-
thing that UPS will have of comparable size in its network.

The balance of the fleet consisted of the DC-9 which is probably
the smallest aircraft out of the combined fleets between ABX and
ASTAR. But the advantage it had is it is a two-engine aircraft, of
course, at a point in time when you have fuel prices between three
and four dollars a gallon.

If you have 1 more engine back there, it is costing you probably
$1,500 to $2,000 an hour for every hour of flight that you fly, hav-
ing a 3-engine aircraft like a 727 versus a 2-engine like a DC-9.

The primary focus for that in the DHL network is that they want
to focus on the standard industry cargo container, what is referred
to as the A container. The aircraft has a large cargo door.

The Airborne system was unique in that it was built around the
small package, and so the DC-9 fleet was primarily operated with
g:s own unique container system that went through the passenger

oor.

Now you could carry a chair, for example, in one of the C con-
tainers as part of the legacy Airborne network, but if you wanted
to carry something the size of this table you would have to have
the standard industry A container. So going to that type aircraft
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was focused on a three-engine aircraft because you want the acces-
sibility of that larger container size versus a DC-9 which doesn’t
have that and only two engines.

You are going to have a cost increase. Unless you can fill up that
airframe to offset that additional cost, you are just basically pour-
ing more money out the tail pipe.

Mr. LATOURETTE. I thank you for that.

One of the problems that I had with the United State Postal
Service, and I concede Mrs. Schmidt’s observation it is a govern-
mental entity.

But one of the, I think, legitimate criticisms that I think people
had with the sole-source contract that was given to Federal Ex-
press was the fact that the Postal Service was paying for the air-
plane whether there was 1 package on it or 150 packages on it, and
that didn’t seem to be a good use of the Post Office’s money.

Mr. Mullen, my last question, I am going to give you a shot, I
guess. Well, my last question for you, and I do have a question for
the professor.

I have heard you say you lost $1.3 billion and you are losing $5
million a day. Most companies sort of break out when they are los-
ing money and say: Okay, this division is doing okay. This one is
not doing okay.

One, is Mr. Hete’s observation correct that some of the loss you
have suffered is because of capital expenditures to ramp up that
revenues didn’t catch up, one?

Two, did Airborne Express/ABX, your subcontractor, go from
profitable? In other words, did you lose money on the air side here
with ABX or were you losing money on the ground side, capital ex-
penditures and other things?

Did, all of a sudden, this fleet that had profitably performed all
of a sudden become a drain on your system?

Mr. MULLEN. Yes. The answer is a complicated one, of course.
There is no one single reason as to why DHL is in this situation.

We started with too sub-scale and either at best break even, if
not loss-making, businesses. We had an existing DHL business that
was loss-making, and Airborne, with the greatest respect, was very
close to not being able to compete any further in the United States.

It was in the segment of the market that has been declining, in
the small package area. It didn’t have a ground network. We had
to compete with a bundled product offerings of UPS and later
FedEx, and it was very under-invested.

So we took a major strategic decision that would combine these
two businesses. We would invest in a ground network, and we
would try to compete head for head with Federal Express and UPS.
Obviously, now with hindsight, we realize that we haven’t been
successful in doing that which is why we are all sitting here today.

Airborne had a low quality service and therefore lower pricing.
So, today, we do not command the same level of pricing with all
of that legacy book of business as our competitors do. It was also
very oriented towards major customers who always demand very,
very low pricing.

The lack of DHL brand strength meant that we had a very small
share of the full tariff small shipper because when they think of
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a name for shipping in the United States, they don’t think DHL.
They think Federal Express or UPS first.

So there are many, many factors. Basically, we don’t have
enough revenue, and we too high costs, and we don’t have the vol-
ume to be able to get the productivity on the costs that obviously
an organization like UPS will do.

A UPS driver, virtually, I am paraphrasing your business. A UPS
driver will stop at Number one, Number Three and Number Five
down one side of the street and the same in reverse.

Our lack of volume means that we have a driver stopping here
on this street and then going two blocks over there, and we just
don’t have the productivity that our major competitors do.

Mr. LATOURETTE. I asked before about if Mr. Hete’s operation
had accepted the $7.75 for the stock offer, then maybe we wouldn’t
be here.

Let me ask you this. You own, you being DHL own 49 percent
of ASTAR, the stock of ASTAR. People have indicated to me that
the reason you only own 49 percent is we have a rule against for-
eign ownership of airlines, but I assume you are aware that the
Bush Administration had offered up new regulations that would
have permitted that in some situations.

Was DHL waiting or hoping that the rules would change relative
to the ownership of airlines and, if they had and DHL was able to
become the majority of ASTAR, would we be here today? I mean
was that part of your plan?

Mr. MULLEN. Well, we have always hoped that foreign ownership
rules would be restricted because we think it would be good for the
business, for industry and for the consumer in the end. However,
we never worked towards a belief that that was going to happen.
So we have always had to run our business on the assumption that
would not be the case.

Mr. LATOURETTE. Thank you for your indulgence, Mr. Chairman.

Professor, in the dozens and dozens of cases that you have liti-
gated, are you on both sides of those or are you always advocating
a problem?

Mr. SiMON. I would say approximately two-thirds to three-quar-
ters of my work over the many years I have been doing this has
been plaintiff side, and the remainder, about 30 percent, has been
strictly defense work. So the answer in one word is yes.

Mé" LATOURETTE. Okay. Perfect. You gave me more than one
word.

Mr. SIMON. Sir, if I could add one quick point.

Mr. LATOURETTE. Whatever you want.

Mr. SIMON. My apologies. You said earlier that you believe that
corporations have fiduciary duties to shareholders.

Mr. LATOURETTE. Right.

Mr. SIMON. There is a very substantial body of law that says that
corporations owe duty to shareholders which are not fiduciary in
nature. They are not fiduciary duties at all. They are simply duties
imposed by Federal law and occasionally by State law. They don’t
rise to the level of a fiduciary obligation.

Mr. LATOURETTE. I got you. I wasn’t attempting to be exclusive.
I was trying to indicate that they had that responsibility as one of
their many responsibilities.
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Mr. SIMON. Right, but not up to a fiduciary nature which is the
strongest duty possible in the law. I don’t mean to sound like Dr.
Pedagogic at all. I just picked up on the point that you made.

Mr. LATOURETTE. I had a lot of professors like you in law school.

[Laughter.]

Mr. LATOURETTE. But let me see. When I first looked at this and
Congressman Turner came and so forth and so on and your whole
discussion about price squeezing and so forth and so on, I thought
I heard you say because UPS doesn’t have the lion’s share of the
market it is not a monopoly. Some of that price squeezing analysis
sort of falls by the wayside.

This isn’t a great antitrust case. This is a better restraint of
trade case perhaps.

Mr. SiMON. I agree with that. The bottom line is yes, because un-
less you are in a monopoly position or threatening to get a monop-
oly position, then your customer who is also a competitor can sim-
ply go somewhere else.

Mr. LATOURETTE. Right.

Mr. SIMON. But if you are in a monopoly position, that is where
the classic price squeeze comes along.

So, yes, I would say it is more likely to be a restraint of trade
case, an unfair trade practice as a facilitating practice permitting
the very few companies in a small, tight, little oligopoly to facilitate
the possibility of collusion or price fixing.

Mr. LATOURETTE. Right. So if you were retained and were advis-
ing people to believe that they were aggrieved by this situation,
you would recommend some petition to the Federal Trade Commis-
sion.

Mr. SIMON. Or the Attorney General of Ohio if they have the
statutory or common law obligation or responsibility to do that, yes.

Mr. LATOURETTE. I thank you for those answers.

Mr. Wallace, again, nobody knows how a case would turn out. I
am sure you all have wonderful lawyers that are as gifted as Pro-
fessor Simon.

Just sitting here at 10,000 feet, giving the people the opportunity
that are about to lose their livelihood, the chance to just make a
presentation, I don’t think costs anybody anything. I would hope
that you would think about that and chat with your lawyers.

So, thanks so much.

Mr. OBERSTAR. I thank the gentleman for his very thoughtful
and persistent questioning and opening up some avenues of
thought.

Mrs. Schmidt, do you have any further questions?

Mrs. ScHMIDT. Thank you, Mr. Chairman. I want to shift gears
to Professor Simon.

You have heard a lot of dialogue today. You also talked about
and you brought up a point that I didn’t even consider, that dif-
ferent countries look at the bottom line in a different way. I think
that is what you were trying to say.

So you are not always comparing apples to apples when you look
at the bottom line cost, say, of doing business in Europe versus
doing business in the United States. But we have an obligation in
the United States to only look at it from our bottom line, and I
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think that is where trade agreements across the ocean get us into
trouble sometimes.

Could you please elaborate a little bit on that for me?

I really want to understand why DHL would look at this as a
good deal when I feel that we are going to be either, in a few years,
talking about the fact that we have a collapse and now we have
a duopoly, that we only have two players in the system.

Mr. SIMON. Sure. Now look, I am not a CPA, Congresswoman,
and I haven’t been trained to be an accountant, but I have litigated
enough cases to know that when you have a loss situation or a
profit situation, you get that bottom number only by juxtaposing all
your costs against all your revenues.

The way you allocate costs, particularly when an operation has
multiple components—ground, air, ground intermediary points—
can vary widely from one accounting system to another, particu-
larly from the United States accounting system to systems that are
more commonly employed in foreign countries.

Where you allocate the costs can go an enormously long way to
determining whether you are at a major loss situation, a small loss
situation or an actual profit situation.

That would be more or less the extent of how I can help you. The
rest, you would need CPAs highly competent in the field of allo-
cating costs and where they go on the different lines of a company’s
balance sheet to determine whether a profit really was a loss or
whether a loss really was a profit.

Mrs. ScHMIDT. Okay. I have one last question, and this is for
both Mr. Mullen and Mr. Wallace.

You have heard Congressman LaTourette say, can we just open
it up and allow these folks in Wilmington to give it their best shot?

I am asking you, would you please let the folks from Wilmington
give it their best shot and, Mr. Wallace, would you agree to let that
happen?

We are talking about a lot of lives here and a lot of jobs, and
there is a human component. Not everything in a bean counter can
be about the beans. It has to be about the folks behind the beans.

I am just asking you as one of those people that has to worry
about, in my past life, making ends meet. I am just asking both
of you if you would be willing to let these folks, with a sincere
heart, and the State of Ohio helping them give it our best shot?

Mr. WALLACE. Well, I think I have already responded to that
question.

I just want to once again emphasize the fact that, first of all,
from a UPS perspective we are always concerned about job loss.
Also, part of our responsibility is to protect our current employees
and grow our business to provide job security for those employees.

In terms of consideration, we will certainly have that discussion
within our organization and be able to respond.

But at this point, we feel strongly that the transaction and the
proposed transaction negotiations should be allowed to move for-
ward. We have been open with the Department of Justice, keeping
it informed of the status of our transaction.

We believe that it is in the best interest of our organization and
competition in general to allow us to move forward, but we will
have further discussions on it.
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Mrs. ScHMIDT. Before Mr. Mullen answers, look, I get why you
don’t want to open the discussions. This is a great deal for UPS,
and if I were you and I held the ball, as Lieutenant Governor Lee
Fisher said, I wouldn’t want to give that ball up.

But I am just asking you to put a human face on that ball be-
cause there are between eight and ten thousand folks that are
going to be in serious problems.

When you look at where this region is in Ohio, this is not a place
where growth occurs naturally. It has to really be cultivated, and
it is just so hard to get a job once a job is lost. I am just asking
you to put a human face on it.

Mr. Mullen, what about you? Are you going to take one for the
Ohio team and let negotiations reoccur with Mr. Hete and Mr.
Hammes and Captain Ross? I am just asking you.

Mr. MULLEN. Could I just very quickly answer the first part of
your question as well, just respond on that?

We are a publicly traded company. Accounts are audited by
PricewaterhouseCoopers. We follow the International Accounting
Standard or IFRS which is also followed by many American cor-
porations, and the U.S. is actually moving in the future to that
standard as well.

I would love to think there was some magical bookkeeping
change that would eliminate our $1.3 billion and turn it into a
profit. I am afraid I don’t think that exists.

To answer your other point, I just echo what my colleague says
here. We are bound by that agreement. It is a legally binding
agreement, but certainly we will discuss it with them, and we will
get back to you.

Mrs. ScHMIDT. Thank you. Just because it is a legally binding
agreement, you know you always have a chance to change agree-
ments. That is the great thing about the United States.

Thank you.

Mr. OBERSTAR. I thank the gentlewoman for inquiry and the wit-
ness for his response.

I ask unanimous consent to include in the record the statement
of Congressman Robert Latta. Without objection, so ordered.

Captain Ross. Mr. Chairman?

Mr. OBERSTAR. Yes.

Captain Ro0SS. Sorry to interrupt you. I know it is getting late.
I would just like to address a couple things before we finish, given
the broad scope of the Committee if I have a chance.

Mr. OBERSTAR. We are not concluded yet.

Captain Ross and Captain Prater, in your analysis and you have
great resources. Especially ALPA has staff analysis and resources
to review these and other agreements that you have testified on
over the years.

Where do you think the failure occurred? Let’s call it that or the
loss of market share. On the air side or on the ground side of the
DHL equation?

Captain Ross. Sir, I think on the air side, we lost a lot.

When we first started, when DHL came and made the move to
Wilmington, they had run an outstanding ad campaign. It was a
great ad campaign. Everyone loved it, and they picked up a large
portion of new customers.
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During that sort change, when bringing the entire sort from Cin-
cinnati up to Wilmington overnight, our on-time performance
dropped from over 99 percent down to 70 percent, and it took
months to recover that. We lost a large portion of those customers.

The new customers were all gone, and then a large chunk—I
think it was 25 to 27 percent—of the current book was gone fol-
lowing the Wilmington event as we will call it. I think a large
chunk came out of that one move right there.

Mr. OBERSTAR. And on the ground side, do you think there were
shortcomings there?

Captain Ross. Sir, I can’t really address that. I am not that fa-
miliar with the ground. So I am not sure if Captain Prater is.

Captain PRATER. Obviously, not as much because we track the
air side quite a bit, but it does come down to the fact that these
companies, both companies, were operating well until the takeover
by Deutsche Post.

What happened then, I don’t think they need any more owner-
ship rules when they can kill a company. With just owning 49 per-
cent of it and 24.9 percent control, having a member sitting on the
board of directors, and yet they can still kill these two U.S. com-
pgtitors, clearing the way for the duopoly that we have talked
about.

We have heard many, many reports that maybe management
should be looking at itself for the way they have tried to run the
business since taking it over.

We fly the airplanes, and we deliver a good product, both my
members and Captain Ross’ members and yet all to naught. We
can’t make up for management decisions to destroy a business so
that they can then give it away to another customer, in this case,
UPS.

Mr. OBERSTAR. Well, I concur about the foreign ownership issue,
and I think that is kind of a red herring here.

You heard the Lieutenant Governor earlier say, we were never
give(llrl an opportunity to offer good faith alternatives were his
words.

What good faith alternatives do you think could be presented at
this point to save DHL from losing the billion dollars a year that
they are losing?

Captain PRATER. Well, in negotiations, we indicated our support
for a combination of ASTAR and ABX so that there would be effi-
ciencies there.

Obviously, we don’t control the management of those two compa-
nies, but in both day to day labor negotiations, our contract nego-
tiations, we indicated our full support for it a year ago. We have
continued to indicate that we are more than willing to try to make
that work so that there would be an efficiency, and it would result
in the continuation of a third strong carrier in this Country.

What we have to realize is that there are two points: DHL is los-
ing customers every day since they have announced this business
plan because their customers aren’t willing to pay DHL for UPS
service.

The second one is I have heard lots and lots of different numbers.
The numbers that we have seen are the transfer of air operations
to UPS will save DHL some two, maybe three hundred million dol-
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lars a year. That is not going to make up for their stated $1.3 bil-
lion or $900 million annual loss. So some of these numbers are not
just adding it up.

And with the revenue that DHL is losing by proposing this trans-
action, they are not going to be any better off. They are just going
to trash two airlines.

Captain Ross. Mr. Chairman, also, on the loss of $1.3 billion, un-
derstand that this company made 3.2 billion Euros last year, 3.8
billion Euros the year before. The reason that Mr. Mullen and DHL
are willing to absorb a $300 million loss per year in the United
States is because they are making all that revenue in Asia ship-
ping to the United States, the revenue in Europe shipping to the
United States.

So what is lost in this number of $1.3 billion is how much rev-
enue they are making around the world because they support the
U.S. network. That is why they are willing to take a $300 million.

I support Captain Prater. We are talking about a $300 million
difference, and I think Mr. Mullen has testified to the same.

We have never shut the door in working with ASTAR. We are
willing to work together with UPS, to give them the flexibility they
need. I'm sorry. UPS, where did that come from?

With DHL to give them the flexibility they need. We don’t shut
the doors. We like flying for DHL.

Airborne Express was a great company, a lot of niche stuff. DHL
could be a great company. Our doors are open for talk, sir.

Mr. OBERSTAR. There are significant differences between the
DHL service and the UPS service, correct?

That was spelled out in earlier testimony, the type of service that
DHL offers and that of UPS. By combining the two, you lose essen-
tially what DHL offers in the marketplace.

Captain Ross. Yes, sir. Part of Airborne Express, we had a lot
of neat little stuff we do.

There is a company called Lab Corp in Kansas City, Missouri.
They do drug testing, urine testing. We have a separate airplane
that flies there every morning by 4:30 in the morning to get that
lab test. Those lab tests, they can be out by noon that day.

There is a cancer treatment company in Nashville, Tennessee.
The life of the drug they create is 24 hours. We take a separate
aircraft as late as we can out of that city to accommodate those.

It is that little thing that was neat with Airborne Express. It was
neat with ABX Air. It is neat with DHL.

That now DHL is going to hand that off to UPS, UPS is not
going to put an airplane where we ask them to put it. We are going
to get space on UPS’s aircraft.

That is why the market suffers like that. You lose the niche abil-
ity that comes with DHL, that came with the Airborne Express be-
fore. That is the fun part of the flying, when you are doing some-
thing special like that.

Captain PRATER. As well as we will lose another civilian craft
service provider to the military, with ASTAR being put out of busi-
ness, one less supplier/vendor airline for our military.

Mr. OBERSTAR. That is a very significant factor. Thank you for
that.



78

Captain Ross. Sir, in a 50 metric ton line haul, there are 34 air-
craft between these two airlines, actually 17 aircraft apiece, that
are at risk for losing CRAF.

Another point I wanted to bring up and I am sorry I interrupted
before, we have to look at what if our brothers at UPS go out on
strike or our ground delivery people at UPS go out on strike. You
effectively shut down two of the three competitors in the overnight
market.

I mean there are a lot of outside and small things. It is craft.

What if there is a strike? What does that do to the Nation’s econ-
omy to shut down two of the three overnight providers? I think it
is things like that this Committee needs to look at, sir.

Mr. OBERSTAR. Should this go forward, you would have FedEx
with 43 percent of the market. If you simply add the numbers, you
would have UPS with 40.5 percent market share and a little bit
left over for the U.S. Postal Service. That is not a healthy competi-
tive market in the deregulated era of aviation trade.

Mr. Simon, does it make a difference in consideration of restraint
of trade whether the problem is on the air side or the ground side?

Mr. SIMON. Actually, no. As a matter of pure analysis under the
antitrust laws, if you and I are competitors and I give away a por-
tion of my business to you and say, please do it for me, when our
soul goal in life is to compete with each other, it doesn’t make a
difference which aspect of my business I have asked you to assume.

It can be air. It can be ground. It can be intermediate steps, han-
dling, for examples, sorting. It doesn’t make any difference from an
antitrust perspective.

And if I could add one sentence to an answer I gave earlier to
Congressman LaTourette, I tried to make it very plain and I want
to do so now.

When you spoke about unfair methods of competition, the con-
cept would be an injunction action under Section 5 of the Federal
Trade Commission Act which prohibits unfair methods of competi-
tion.

This particular unfair method of competition, as a classic anti-
trust restraint, it is a classic facilitating practice that permits two
direct competitors in a tight, little oligopoly to collude to facilitate
price increases.

Mr. OBERSTAR. Thank you very much. I want to thank all of the
panelists for their presentation.

Having listened to this testimony all through the afternoon and
read over much of it previously, I think there is a prima facie case
made for restraint of trade, and I think the Committee in consulta-
tion with the Minority and Majority should consider a formal refer-
ral to the Federal Trade Commission for action.

Mr. LaTourette, what do you think?

Mr. LATOURETTE. Thank you.

Mr. OBERSTAR. With that, the Committee stands adjourned.

[Whereupon, at 7:23 p.m., the Committee was adjourned.]
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OPENING STATEMENT OF THE
HONORABLE RUSS CARNAHAN (MO-3)
HOUSE TRANSPORTATION AND INFRASTRUCTURE COMMITTEE

Hearing on
Effects of the Proposed Arrangement Between DHL and UPS on Competition,
Customer Service, and Employment
September 16, 2008

i

Thank you Chairman Oberstar and Ranking Member Mica for holding this hearing on the
potential effects of the proposed arrangement between DHL Express and United Parcel
Service (UPS) on competition, customer service, and employment.

I share the concern of my colleagues from Ohio who are concerned about the effect this
proposed arrangement, which may not be called a merger but certainly is a merger in
nature, would have not only on DHL employees at the Wilmington Air Park, but also
ABX Air, ASTAR Air Cargo, and many other companies in and around the air park that
have direct or indirect relationships with operations at Wilmington Air Park.
Cumulatively this arrangement will affect almost 10,000 jobs putting a great burden on
Ohio's unemployment insurance fund at a time when there is already a great strain.

Secondly, I have concerns about competition in the express delivery market if the deal
between DHL and UPS goes through. Specifically, I am concerned that by DHL
outsourcing its airlift to UPS, DHL will be captive to UPS in terms of capacity, price, and
customer service. As airlift services comprise approximately sixty percent of the cost of
shipping a package by shifting airlift services to UPS, DHL could lose the ability to
competitively price its services. This would greatly inhibit their ability to compete with
their major competitors in the United States, UPS and FedEx.

In closing, | would like to thank our witnesses for joining us today especially Senator
Brown and Congressman Turner who will be ale to share their concerns about the impact

of this arrangement on the communities they represent.

HitHH#
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STATEMENT OF
THE HONORABLE JERRY F. COSTELLO
EFFECTS OF THE PROPOSED ARRANGEMENT BETWEEN DHL AND UPS ON
COMPETITION, CUSTOMER SERVICE, AND EMPLOYMENT
SEPTEMBER 16, 2008

» Thank you, Mt. Chairman for holding today’s hearing on the
effects of the proposed arrangement between DHL and UPS
on competition, customer service, and employment within

the express package industry.

» As Chairman Oberstar stated, on May 28, 2008, DHL and
UPS announced a proposed agreement whereby UPS would
provide airlift for DHL Express in the United States, claiming
that such a move would generate more than $1 billion in
additional annual revenue for UPS and create cost savings for
DHL from more effective aircraft and improved operational

efficiency.
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» This proposed arrangement has increased speculation that
this is the first step toward merging. The long term
implications of this contractual agreement and any merger
could have a major effect on the future of the package
delivery industry. I firmly believe we must preserve American
jobs and competition so customers get the best service

possible.

» The relationship between DHL, ABX, and ASTAR is long
and convoluted. In the past, there have been attempts to
consolidate and it is no secret that DHL has been losing
considerable money in the US market. Analysts have long

stated that DHL’s business model was flawed from the start.
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» While some change is understandable, it is surprising and
questionable why DHL would choose one of its biggest

competitors, UPS, to provide critical airlift service.

> 1 look forward to heating how this new proposed contractual
agreement will affect the employees at DHL, ASTAR, ABX,
and UPS. I understand over 8000 jobs will be lost in
Wilmington, Ohio and the surrounding area because of this
new deal and I want to know what options are being

provided to those employees.

» Further, I am interested in hearing from Samuel Simon from
the American Antitrust Institute regarding the pros and cons
of this new proposed arrangement for both consumers and
employees, and also its affect on the express mail industry in

the future.
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» While there is no doubt this move by DHL to partner with
UPS will negatively impact the local and state economies in
Ohio, such a move has larger implications on the US express
mail market — in particular the potential for anticompetitive
practices. Like with passenger airline mergers, we must make
sure that consumers and employees do not end up paying a

hefty price for consolidation or contractual arrangements.

» With that, I want to again thank Chairman Oberstar for
holding today’s hearing and look forward to the witnesses’

testimony.
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Statement by Congressman Robert E, Latta

“Effects of the Proposed Arrangement Between DHL and UPS on Competition,
Customer Service, and Employment”
Transportation & Infrastructure Committee
September 16, 2008

Good afternoon Chairman Oberstar, Ranking Member Mica
T o caond £D Ly leoe BE

and members of the committee. The proposal by DHL to change -
\F‘:
its current practice in utilizing its Wilmington air hub and allowing

UPS to operate its domestic shipping will have a negative impact
on the state of Ohio. While 1 do not represent the area where this
facility is located, the severity of this proposal will have a
devastating, rippling affect throughout Ohio and will continue
throughout the country. Since DHL’s announcement at the end of
May about its intentions, the Ohio delegation, along with state and
local officials, have worked together to encourage DHL to examine
its options and remain in Wilmington, Ohio. This proposal will
have a crippling effect on Ohio workers, and it is my hope that
DHL will continue to kéep these employees in mind as they

examine all business options.
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I share similar concerns as my colleagues that this
arrangement will hinder the US package delivery service and
limit consumer choice in regards to price and service. With this
scenario, not only are the employees in Wilmington, Ohio being
hurt from this agreement, but it will have far reaching affects to the
consumers in this country. The Ohio delegation has sent letters to
several entities involved in this process, including the U.S.
Department of Justice and the German Chancellor Merkel. 1
realize that the transportation element is an important part of this
issue, and that the air transportation aspect of the business has a
major impact on price and quality of service in relation to the
customer. Allowing UPS to provide the transportation of DHL
packages seems to eliminate a key aspect of control for DHL in
determining price for its customers. In this regard, DHL will no
longer have control over a very important piece in the transaction,
and my fear is that it will raise costs that will ultimately be passed
on to the customer. Consequently, customers will no longer have a

choice of using DHL to provide all of their package transporting
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needs, including the air transportation which will now be
eliminated, as air transportation services will be provided by UPS.
This eliminates the choice for consumers, as now their choice will
be very limited within the market.

In addition to the market concerns I have with this
transaction, the state of Ohio, Clinton County and the city of
Wilmington have made substantial investments, of over $400
million, into the Wilmington facility. If DHL must move forward
with this arrangement, every effort should be made to give the
stakeholders in Ohio the opportunity to work together to come up
with a viable option for the Wilmington facility. The city of
Wilmington, and the state of Ohio, simply cannot endure this
magnitude of job loss. There must be continued deliberation
amongst all involved parties to reach a solution that protects the
interests of Ohio.

I hope that DHL will reconsider their decision. If DHL
cannot reach a different decision; I sincerely hope that they will

make every effort to preserve the use of the Wilmington facility
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and strive to make the job loss for the Wilmington community as
minimal as possible.

Thank you, I yield back.
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Statement of Rep. Harry Mitcheli
House Transportation and Infrastructure Committee
Subcommittee on Aviation
9/16/08

--Thank you Mr. Chairman.

--Today we will examine the impact a proposed agreement between DHL and United

Parcel Service (“UPS”) will have on competition and customer service.

--Specifically, DHL is seeking to hand over its airlift operations to UPS, while remaining

one of UPS’s chief competitors.

--One of the reasons this agreement is drawing such close scrutiny is the limited number
of competitors in the market. According to the Air Cargo Management Group in 2007,
Federal Express claimed 43 percent of market revenue, UPS claimed 32 percent, DHL

claimed 8.5 percent and the United States Post Office claimed 2.9 percent.

--The agreement raises a number of questions, and I am glad we have the opportunity to

address some of them here today. Ilook forward to hearing from our witnesses.

-- 1 yield back.
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OPENING STATEMENT OF
THE HONORABLE JAMES L. OBERSTAR
TRANSPORTATION AND INFRASTRUCTURE COMMITTEE
THE EFFECTS OF THE PROPOSED ARRANGEMENT BETWEEN DHL AND UPS ON
COMPETITION, CUSTOMER SERVICE AND EMPLOYMENT

SEPTEMBER 16, 2008

1 want to welcome everyone to this Full Committee hearing on the Effects of the
Proposed Arrangement between DHL and UPS on Competition, Customer Service, and

Employment.

On May 28, 2008, DHL Express and UPS announced that they intend to enter
into an agreement for UPS to provide aitlift transportation services for DHL’s
domestic express and international package volume in the U.S., and between the U.S.,
Mexico, and Canada. DHL and the UPS are competitors in providing air express
setvice, in which packages are generally picked up by trucks, moved by air, and then

delivered to the ultimate destination by truck.

For the past few years, DHL has contracted with other air carriers (ABX and
ASTAR) to provide the airlift poftion of its service. DHL states that this agreement
is the only way that it can continue to maintain its presence in the U.S. market in view
of the $ 3 billion in operating losses it has experienced since 2003. Concerns have
been raised about the anticompetitive impact that this deal may have in the air express
market. Moreover, the City of Wilmington, Ohio, where DHL’s hub is located, stands

to lose thousands of jobs and revenue if this deal is consummated.



90

To date, no agreement has been reached between DHL and UPS, and may not

for another few weeks according to recent reports.

Although DHL is not the largest express carrier, it is an important competitor.
In 2007, the revenue of the U.S. domestic air cargo and express market combined was
$32.8 billion. Of that, Federal Express (FedEx) claimed 43 percent ($14.02 billion) of
the market, UPS 32 percent ($10.60 billion), DHL 8.5 percent ($2.8 billion), and the

U.S. Postal Service (USPS) 2.9 percent ($950 million).

The express market has not been growing in recent years. In terms of domestic
air express volume in 2007, FedEx claimed 33 percent, UPS 26 percent, USPS 23
percent and DHL 12 percent of the market. The daily package volume in the U.S.
domestic express market is now at 6.644 million shipments per day, which is down
about 1.8 percent from last year, and about 5 percent below its peak in 2000. The
decline in air express package demand is attributable to the downturn in the economy,

internet use to transmit documents, and jet fuel price increases.

If a DHL-UPS agreement is consummated, it would potentially devastate the
city of Wilmington and have significant economic effects on the entire state of Ohio.
The Wilmington Air Park is the largest employer in southwest Ohio. Approximately

9,000 jobs are expected to be lost in Ohio alone (1,200 DHL employees, 725

3%
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employees of ASTAR, and 7,000 ABX employees); in Wilmington, one out of three
households has an ABX employee. 1 want to welcome the testimony of Lt. Governor
Fisher and Mayor Raizk on the econonﬁc impact of the proposed agreement on the

State of Ohio.

Competition in the express delivery market may also suffer if this deal is
consummated. Opponents of the proposed agreement have alleged that it potentially
could violate antitrust statutes, which prohibit agreements that restrain competition.
Because this is not 2 merger or acquisition, it is not subject to the Hart-Scott-Rodino
Act, and thus the parties are not required to file the agreement for pre-
implementation review under the antitrust statutes. However, this does not prevent
the Department of Justice (DO}) from reviewing the agreement to determine if there

are any anticompetitive effects.

Opponents of the deal state that allowing DHL to outsource its airlift to UPS,
one of its main competitors, would essentially leave DHL “captive” to UPS in terms
of capacity, price, and customer service. Airlift services comprise about 60 percent of
the cost of shipping a package overnight. Therefore, because a signiﬁca‘nt percentage
of DHL’s costs will be controlled by UPS, DHL could lose the ability to competitively
price its services to compete with both UPS and FedEx (this is called “price

squeezing”), thereby forcing DHL to sell its services at a higher price, or, undercut
q g y 2 gher p
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prices and lose money. Either way, DHL could go out of business, leaving the mark
a duopoly. In addition, UPS will control the capacity on its planes; if DHL is not

guaranteed space, its ability to ensure on-time arrivals could be hampered.

If the express industry is reduced to two major carriers, competition could be
substantially reduced and prices could increase. When established carriers control
markets, the tendency is for the carriers to follow each other's price changes so that
prices are identical, and customer choice is limited. If DHL is effectively “neutered”
in the marketplace, there would be incentives for UPS and FedEx to refrain from
competing with each other, thereby increasing the price overall for express delivery

packages.

Concerns have also been expressed that UPS may have access to DHL’s
proprietary customer data because the packages that would be sorted at UPS’ facility
would contain either barcodes or labels that include information such as package
contents, volume, name and address, and price. UPS would then have information
necessary to not only undercut DHL on price, but also to persuade DHL eustomers

to switch express delivery providers.

These pricing and capacity issues raise the question of whether DHL can

remain a viable competitor in the express industry.
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I look forward to the views of all of the witnesses today on how we can
preserve competition in the express delivery industry, as well as the jobs that are sure

to be lost if this deal is consummated.
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Congresswoman Laura Richardson
Statement at Full Committee on Transportation and
Infrastructure
Hearing on
"Effects of the Proposed Arrangement Between DHL
and UPS on Competition, Customer Service, and
Employment”

Tuesday, September 16, 2008
2167 Rayburn House Office Building-2:00 P.M.

Mr. Chairman, I am pleased to join you,
Ranking Member Mica, and the rest of my
colleagues today as we examine the proposed
arrangement between two international shipping

companies.

I am pleased that we are here to discuss this
“proposed arrangement” and it’s effects on
Competition, Customer Service, and

Employment.
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While I do understand that this is not a merger
of DHL and UPS, I look forward to further
clarification of how one company benefits from
using the services of another company,
particularly if the other company is a competitor.
I am interested in knowing how the benefit of
this arrangement justifies the potential job loss

especially in the state of this nation’s economy.

I look forward to hearing the testimonies of the
representatives of these two companies and the

testimony of the representatives from the State

of Ohio.

Thank you Mr. Chairman.
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Testimony of Senator Sherrod Brown
Effects of Proposed Arrangement Between DHL and UPS on
Competition, Customer Service, and Employment
House Transportation and Infrastructure Committee
September 16, 2008

Thank you, Chairman Oberstar, Ranking Member Mica, and members of the committee.

The entire Ohio delegation is grateful for the time and attention you and your staffs have
dedicated to the proposed transaction between DHL Worldwide Express and United
Parcel Service, the effect it could have on communities throughout southern Ohio, and
the implications it holds for our national package delivery system.

Mr. Chairman, before I begin, I"d like to say a word about the efforts and coordination
between local, county, state and federal officials.

Members of the community have pulled together, from the city council all the way to the
White House. Both Senator Barack Obama and Senator John McCain have recognized
the substantive and financial risks posed by this deal, and are following the situation
closely.

I cite especially the work of Mayor Raizk of Wilmington, Congressman Turner,
Governor Strickland and Lt. Governor Fisher here today.

I also want to thank committee members LaTourette, Space, Schmidt, and Latta who
have shown dedication beyond the confines of their districts.

1 also appreciate the tireless work of Teamsters Local 1224 (Capt. Dave Ross) and the Air
Line Pilots Association (Capt. John Prater).

The last three and a half months have been difficult for thousands of families in Ohio.
Their futures are at stake. If this deal goes through, jobs will be lost, homes will be lost,
and communities will face even more challenges.

With more than 8,000 jobs in the balance, the proposed UPS-DHL deal is an economic
disaster.

If the DHL-UPS deal breaks antitrust rules, we need to know that, and we need to know it
quickly.

Last week in the House Judiciary Committee hearing on this proposal, we learmed that
DHL voluntarily went before the Justice Department, which we appreciate. Yet it will not
submit itself to a voluntary investigation, and it plans to consummate the deal regardless
of the status of the investigation.
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That makes it very difficult for the Justice Department to examine the deal from the
customer’s perspective. I hope both companies will reconsider, and allow the Justice
Department to investigate and not consummate the agreement until the government
completes its investigation.

I am particularly disturbed that DHL’s confidentiality and exclusivity agreement with
UPS to complete this contract limits it from alternative structures that can keep DHL
competitive, benefit consumers, and keep jobs in Ohio.

Specifically, DHL embarked on this proposal with UPS before really engaging the
incumbent carriers, ABX Air and ASTAR, in an effort to reduce costs. DHL chose this
course before talking with Governor Strickland about ways the state might help DHL cut
Costs.

After not choosing to work with its partners, DHL went ahead and bound itselfto a
confidentiality and exclusivity agreement with UPS.

Considering the lengths the state of Ohio and surrounding communities took to welcome
DHL to Wilmington, including more than $400 million in direct and indirect incentives,
DHL’s behavior is hardly a model of corporate responsibility.

Contrary to what both companies state, the DHL-UPS proposal is not a traditional
agreement. It raises several questions that, so far, have not been answered.

Under this proposal, how can DHL lower prices or improve service? How can DHL
prevent UPS from manipulating costs and service? How does DHL prevent UPS from
obtaining sensitive information on customers and pricing?

Congress needs to better understand what this proposed deal would mean for free market
competition. In my view, it can only mean trouble.

Congress also needs to understand how DHL took Airbomne Express, a company that was
profitable, and in just four years generated staggering losses.

When DHL purchased Airborne Express in 2003, it had an 18 percent market share. By
2007, DHL’s market share dwindled to about 7 percent.

Now, Ohio stands to lose 8,000 jobs directly — and thousands more if you count other
jobs in the community.

Clearly DHL’s performance justifies changes to the company, but not to the market in
which it functions.

Competitive pricing and consumer choice are the hallmarks of a functioning market.
They must be preserved.
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The ripple effects of this proposed deal, if it goes forward, would reach beyond the
financial hardship it will create in Ohio. The final result may leave a mark on how our
government approaches the next stage of the U.S.-EU Open Skies Initiative, which aims
to loosen existing restrictions on EU air carriers operating in our country. Its proponents
claim that deal will create thousands of U.S. jobs, and benefit our nation’s economy
enormously.

Ohioans have heard this before, just five years ago.

When DHL moved to Ohio, it was going to boost competition in the air carrier market,
create thousands of good paying jobs, and benefit Ohio’s economy enormously.

Now, it plans to walk away from the community.

The story does not have to epd this way.

We want DHL in Ohio and to be successful. We want them competing in the market.
Thank you for the opportunity to share my views and for the Committee’s commitment to

examining this proposal. I look forward to continuing to work with the city of
Wilmington, the state of Ohio and federal officials in fighting for these jobs.
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Mr. Chairman and Members of the Committee:

My name is Gary Hammes, Senior Vice President and Chief Operating Officer of ASTAR Air
Cargo, Inc. | am pleased to present this statement to the Committee on behalf of the 1000
ASTAR employees who are frightened and concerned that their livelihoods, homes and

communities will be destroyed should the announced DHL-UPS joint venture become a reality.

[t is crucial that this Committee carefully review the anti-competitive implications of the
proposed transaction. Although the welfare of ASTAR and its employees is foremost in the
minds of ASTAR s senior management team, the negative ramifications go far beyond our
company to include the entire industry and its many millions of parcel customers. [f DHL is
permitted to outsource its primary and most important business and operational functions to
UPS, its fierce rival in the overnight express package business, it will result in the functional
elimination of DHL as an independent competitor in the market, creating a UPS-FedEx two
company market, giving those companies the incentive and power to raise prices above
competitive levels. This is something that every American should be very concerned about in
this age of rising transportation costs and the emergence of overnight express as a comerstone of

the ““just in time” business model for the United States.

L ASTAR Air Cargo.

ASTAR Air Cargo previously was known as DHL Airways. It commenced operations in 1979
as a wholly owned subsidiary of DHL Express, an air freight forwarder founded in 1969 by three

young American entrepreneurs — Adrian Dalsey, Larry Hillbloom and Robert Lynn. The first
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initials of their last names now are emblazoned on thousands of DHL trucks and planes around

the world.

DHL created DHL Airways to transport overnight express packages and freight within the

United States and between the United States and Europe. In 1998, Deutsche Post made an initial
investment in DHL, purchasing a minority stake in the company, and in 2002, Deutsche Post
acquired the remaining DHL shares. U.S. aviation laws prohibit a foreign entity such as
Deutsche Post from owning or controlling a U.S. air carrier, thus requiring DHL to spin off its
controlling interest in DHL Ajrways to a U.S. investor, who subsequently arranged for the sale of
DHL Airways’ to its present majority ownership group led by John Dasburg, the former
President and CEO of Northwest Airlines. Mr. Dasburg became Chairman, President and CEO

and, upon completing the 2003 acquisition, renamed the company ASTAR Air Cargo.

ASTAR has a contract to provide DHL with aircraft, crew, maintenance and insurance
(“ACMI”) airline services. This contract, most recently modified and reaffirmed in May 2007,

extends through 2019. The contract is the source of 90% of ASTAR’s revenues.

Today, ASTAR operates a fleet of 44 aircraft, including Boeing 727s, Douglas DC-8s and
Airbus A300s. As of May 28 of this year, the date DHL announced its intention to establish a
joint venture with UPS, ASTAR employed 1007 employees. Our airline has provided air cargo
transport for DHL's packages in the United States for 29 years and has structured its
organization to provide highly reliable and safe services for DHL. ASTAR’s work force
averages 46 years old with 11 years’ seniority. Most ASTAR employees were hired at a time
when DHL and the airline were part of an integrated business entity. Because of their long

association with DHL, ASTAR’s employees understand what DHL requires in the way of all

Page 2 of 14
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cargo services, and they have dedicated their lives to providing DHL with superior service. Last
year, ASTAR completed on-time 98.7% of its flights for DHL, a performance that the large

passenger airlines can only dream of.

ASTAR has excellent employee relations, as exemplified by the fact that ASTAR and ALPA
were able to agree this past February to a new four year collective bargaining agreement,
pursuant to which ASTAR was able to maintain lower crew costs than UPS. ASTAR’s pilots
made this agreement to help ASTAR and DHL maintain an advantageous cost structure in a
highly competitive environment. At the time the contract was signed, neither ASTAR nor ALPA

was aware that DHL had been negotiating with UPS to move its business from ASTAR to UPS.

1R Adverse Effects of UPS-DHL Transaction.

A. Adverse Effects on Competition.

I come before this Committee, not as an antitrust scholar or even a lawyer. My background
exclusively is in airline operations. Prior to becoming Chief Operating Officer of ASTAR Air
Cargo in 2003, I served as ASTAR’s Senior Director of aircraft maintenance and engineering.

In my 16 years in the industry prior to joining ASTAR in 2002, I held management positions
with Northwest Airlines, where | was the Director of Component Maintenance, United Air Lines,
where | was 737 Fleet Operations Manager, and Evergreen International Aviation, where 1 was
Director of Maintenance/Business Services. I am here today to offer my opinion, based on my
long experience of how airlines operate, that: (1) DHL will lose its operational and commercial
independence if it hires UPS to transport and sort its packages; and (2) as a direct result of DHL
losing its operational and commercial independence, the overnight express business will become

a FedEx-UPS a two-company market.
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Before discussing the specific operational factors that form the basis for my opinion, | would like
to take a few minutes to provide a broad overview of what it takes to move a package from A to
B on DHL while providing the high quality of services demanded by its customers.
Understanding the operational specifics of package movement is critical to a realistic assessment
of whether DHL will retain the ability to compete in the United States if its proposed joint

venture agreement with UPS is consummated.

A shipment begins with the customer creating a unique DHL bar coded label, and arranging for
pick up with a DHL van or dropping the package at a DHL drop location. The pick-up driver
scans the bar code, creating the first of several real-time records that customers can access to
track their package. The driver takes the package to its first sort facility, where it is scanned and
put in a container for loading on an ASTAR (or ABX Air) aircraft. ASTAR flies the package to
Wilmington, Ohio where DHL employees unload the package, scan it, and enter it into the DHL
owned and managed sort facility. An information system uniquely designed for the DHL
worldwide network reads the bar codes and directs the sorted packages to waiting ASTAR and
ABX Air aircraft destined for the destination cities. ASTAR and ABX Air pilots fly the packages
to the destination city, where DHL employees off load the aircraft, scan the bar codes, and place
the shipménts on DHL vans for delivery to their final address. When delivered, the driver once

again scans the bar code creating the final record of a real time transit and delivery process.

As is clear from this brief description, the entire transportation process, from pick-up to delivery
is a tightly integrated system that relies on proprietary systems that arc unique to DHL. The
real-time tracking of packages and providing the tracking data to customers is a critical business
function and point of differentiation between companies. DHL cannot hire UPS to do its air
transport and hub sorting without inserting a major competitor in the middie of its tracking
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system. By turning over this key differentiating activity to a competitor, DHL will have

eliminated itself as an independent company and an effective competitor.

I DHL’s scheduling will be compromised.

Currently, DHL and ASTAR collaborate daily on flight schedules, flight plans, flight loads and
anticipated volumes of packages to ensure that the right aircraft are assigned to the proper routes.
Such collaboration is critical for DHL because DHL depends on knowing precisely how much
capacity it has available to serve its existing customers and to seek new customers. Such
collaboration will be difficult if not impossible for DHL if it contracts with UPS to carry its

packages.

Under the current arrangement between DHL and ASTAR, DHL is free to seek new business
from large shippers, knowing that if it needs additional capacity to service the new account,
ASTAR will be able to supply the additional lift. DHL seeks such business on a variety of bases,
including better price, earlier delivery, later pick up and guaranteed capacity. DHL, in particular,

has been very aggressive at using these competitive tools to attract large new accounts.

If linked to UPS, however, DHL will no longer be able to compete effectively for major
customers. DHL will not be able to offer later pick-ups or earlier deliveries than UPS unless it
can convince UPS to adjust its flight schedules to accommodate DHL’s business requirements.
And, UPS is not likely to be willing or able to do so. Nor is UPS likely to be willing or able to
add capacity to accommodate a new DHL customer — particularly if DHL s intent is to take the
business from UPS. Finally, FedEx, UPS and DHL all recognize the importance of
understanding their competitors’ sales strategies. It will not only become simpler for UPS to

discern DHL’s sales strategies, such sales strategies will become transparent to UPS because
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DHL will not be able to offer customized service or capacity to a new customer without pre-
arranging flight operations with UPS thus making its sales strategy totally clear to UPS. When
DHL approaches UPS to add capacity to a particular city, it will tip-off UPS to its new business
opportunity, giving UPS the opportunity to solicit DHL’s prospective customer while DHL

remains mired in negotiations with UPS to increase capacity.

UPS’s strangle hold on the capacity DHL will have available to sell directly will impact its
ability to compete. One of the most frequently used bases for price discounting is offering
quantity discounts, especially for large volume shippers. Using UPS, however, DHL will not be
able confidently to offer volume discounts, because it will be unable to assure prospective

customers that it will have sufficient capacity to handle substantial increases in volume.

Scheduling flexibility on a routine daily basis also is critical to providing quality service. Today,
ASTAR maintains an agreed number of spare aircraft to insure that ASTAR is in a position, at a
moment’s notice, to add capacity to a particular route to meet unusually heavy demand by DHL
customers. The spares also serve a back-up function in case of a cancelfation for mechanical or
other reasons. The result is that ASTAR rarely leaves behind a package it cannot accommodate
for weight or volume reasons. DHL's customers are assured that the packages that DHL asks us
to fly will get where they belong on time because ASTAR and DHL work as a unified team with
the uncompromised mission of getting DHL’s customers their packages on time, every time.
DHL and ASTAR have created a seamless cooperative working environment that insures
maximum flexibility and reliability. We can do this because we are business partners, not
business rivals. The opposite would be true if DHL were to move its air transportation and sort

functions from ASTAR and Wilmington to UPS and Louisville.
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Finally, ASTAR coordinates closely with DHL regarding a host of other scheduling matters. For
example, like all airlines, ASTAR performs heavy maintenance “C” and “D” checks on its
aircraft in accordance with FAA maintenance guidelines and standards. ASTAR discusses and
coordinates these out of service maintenance issues with DHL to ensure that ASTAR and DHL
can make alternative arrangements for providing capacity during heavy maintenance down time,

It is not likely that UPS would be willing or able to similarly coordinate with DHL.

UPS will not be able or willing to provide DHL with the flexibility and reliability provided by
ASTAR. DHL is ASTAR’s most important customer. We actively collaborate with DHL to
ensure that we meet its needs. That is our corporate mission. UPS will have no such corporate
mission. In fact, DHL’s success directly works against UPS’ self-interest. UPS has a powerful
commercial incentive to undermine DHL’s commercial success, not to advance it. UPS” first
and controlling responsibility is to get its own packages to their destinations on time, and to out-
perform its rivals, one of whom is DHL. UPS can hardly be expected to make adjustments to its
schedule to meet DHL’s needs if such adjustment would compromise UPS’ ability to meet its

own needs.

Thus, if DHL contracts with UPS to transport its packages, UPS will have an inherent and
unavoidable conflict of interest between meeting DHL’s legitimate business requirements and
meeting its own business requirements, which include out;performing DHL, out-earning DHL
and beating DHL competitively any way it can. Given the operational complexity of the express
overnight package business, there will be innumerable ways for UPS employees to disadvantage

DHL customers, virtually all of which would be beyond DHL contractual oversight.
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2. DHL’s tracking and sorting will be compromised.

The proposed joint venture between DHL and UPS will dramatically degrade the quality of its
service and make it difficult for DHL to be an effective competitor in the express overnight
package business. That is because switching its sort function from its own facilities and
organization to that of UPS will undermine DHL’s ability efficiently and accurately to sort its

customers’ packages.

The central nervous system of the overnight express package business is the sort process that
occurs at the hub. Every night at the Wilmington Air Park hub, ASTAR aircraft arrive within 90
minutes of each other, and take off 2 to 3 hours later. In that five hour period, a million packages
are removed from their in-bound flights, funneled through a computerized sort process and then
placed on outbound aircraft for final flight and delivery. Managing the “sort™ is a delicate,
complex and competitively sensitive process that must be done perfectly every day to insure that
when customers’ packages are removed from incoming aircraft, they are transferred to the proper

outbound aircraft.

DHL cannot continue to compete against FedEx and UPS if its sort capability degrades, since
that would compromise DHL’s ability to provide its core service: prompt and reliable overnight

package delivery.

To ensure that DHL maintains a high quality sort, DHL has established at the Wilmington Air
Park its Network Control Group that manages, supervises and controls the operation of the DHL
sort. The sort is totally dependent on DHL’s proprietary bar code system which atlows DHL to
identify which packages are destined for which cities and efficiently facilitates the transfer and

loading of each and every package onto the correct aircraft.
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The quality and efficiency of DHL’s sort will be compromised if it surrenders its direct
management and control of this function and turns it over to its competitor, UPS. Moreover,
DHL and UPS have their own unique bar code software programs. DHL’s bar code system
operates on DHL’s worldwide network, not just in North America. Shippers in North America
use DHL’s bar code system to ship packages regardless of whether they are shipping to Asia,
South America or Europe. Since the DHL-UPS joint venture does not include using UPS aircraft
in international markets, it seems clear that DHL must retain its own bar code system to retain

seamless transfer compatibility between North America and the rest of the world.

The UPS and DHL bar code systems do not communicate with each other. This lack of
compatibility presents a staggering logistical and operational hurdle to the integration of DHL
and UPS operations. To put it simply, DHL will not be able to enter DHL bar-coded packages
into the UPS sort system. It would take years, enormous expense and great risk for UPS to
attempt to reconfigure its current sort system to accommodate DHL’s packages. We have no idea
how DHL intends to address this hurdle, but I am confident that any “work around” that DHL
might elect to employ will leave it with an inferior sorting capability, one that would be far less
efficient than the one it has today in Wilmington, and one that inevitably will degrade

significantly DHL’s product.

The sort function presents other challenges for DHL operating at UPS’ sort facility. Every night,
there are hundreds of operational decisions that must be made by DHL employees to insure that

it provides the highest level of service to the largest number of customers.

For example, one of the toughest decisions faced every night is when to commence the sort. To

be sure, the sort is scheduled to start at a pre-arranged time, but it is frequently the case that an
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arriving aircraft is behind schedule due to unavoidable weather or ATC events. In such events,
DHL must carefully consider whether to delay the sort until the delayed aircraft arrives or
whether to commence the sort without the delayed aircraft’s packages. Only DHL’s operations’
managers have in their possession the myriad of facts necessary to make decisions that maximize
customer satisfaction. How many packages are on the delayed aircraft? How late will it be?
How long of a delay will be required? To what extent will a delay degrade deliveries and in
Which markets? How many packages will be delayed on the outbound legs? DHL will be
placing these critical decisions into UPS’s hands, but UPS will conduct the sort to accommodate
its own packages, not DHL's. UPS will not be able or willing to make real time adjustments to
its enormous — and enormously complicated — sorting operation merely to accommodate DHL's

packages or the special needs of DHL s key high volume customers.

Sometimes, after completion of the sort and load functions, packages must be left behind due to
insufficient capacity on the out bound aircraft. When such events occur, as they inevitably will,
one has to assume that UPS will make sure that its own packages make it onto the aircraft first,
and if there are any packages to be left behind, lhey will be DHL’s. To make matters worse for
DHL, UPS now will be in possession of names and addresses of disappointed DHL customers,
providing UPS with a golden opportunity to poach DHL’s customers. [t is not hard to imagine
UPS sort personnel turning over this highly sensitive information to UPS salespeople for

solicitation.

In fact. we already have seen concrete evidence that UPS has embarked on an aggressive
campaign to steal DHL’s customers based on the announced DHL-UPS joint venture. A UPS
salesperson recently made a sales call on ASTAR (in its capacity as a customer of DHL's

overnight express services) trying to convince ASTAR to switch its business from DHL to UPS.
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In this call, the UPS salesperson argued that once integrated into UPS’ operation, DHL s service
would be substandard. We have seen other evidence that UPS is aggressively making such calls
on other DHL customers. It is our belief that these sales calls are working and that DHL's

package volumes have fallen significantly since the May 28 joint venture announcement.

This last point highlights one of the most puzzling aspects of DHL’s decision to substitute a
competitor for a dedicated vendor to transport, track and sort its packages. ASTAR believes that
the fundamental cause for DHL’s poor business performance in North America has not been
costs that are higher than UPS” (and FedEx’s) costs, both of which actually are higher than those
of ASTAR. The largest controllable expense of any airline is labor (we all pay about the same
for jet fuel and aircraft) and as I mentioned before, ASTAR’s flight crew labor rates are superior
to those of UPS. We are hard pressed to reconcile DHL’s statements that the DHL-UPS joint
venture is designed to lower its costs, when UPS’ labor costs are higher than ASTAR’s.
Presumably, UPS is negotiating a contract price with DHL that will allow it to recover its costs
and earn a profit, which means that DHL’s costs are likely to increase if it moves from ASTAR

to UPS,

Moreover, because DHL purchased 49% of the economic interest in ASTAR last year, it shares
in 49% of ASTAR’s profits, which is a further cost benefit from continuing to use ASTAR that
DHL will lose if it moves from ASTAR to UPS. We are sure that UPS has no intention of

sharing with DHL half the profit it expects to earn from DHL’s business.

Thus, we believe that DHL’s fundamental problem is not high costs, but rather poor unit revenue
arising from the fact that when it purchased Airborne in 2003, Airborne was a distant third in the

marketplace, unable to provide the same high levels of service that FedEx and UPS provided.
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Thus Airborne was forced to heavily discount its rates and concentrate on a relatively small

number of large bulk shippers.

For DHL to improve on Airborne’s market position, it needed to invest in product quality rather

than concentrate on cost cutting, which actually tends to degrade quality, rather than enhance it.

DHL has had only modest success in improving its quality and now is embarking on a misguided

venture that is sure to destroy the quality of its product completely.

B. Adverse Effects on the Military and the CRAF Program.

ASTAR is a proud and specialized participant in the Civil Reserve Air Fleet (CRAF) program
pursuant to which US certificated air carriers commit to supply the Department of Defense with
aircraft capacity in times of national emergency. Of the 44 total aircraft in ASTAR s fleet,
ASTAR has committed 17 aircraft to the CRAF program, which at 38% of its entire fleet makes

ASTAR one of the largest (by percentage) participants in the program.

Of greatest importance is the percentage of certain mission critical aircraft that ASTAR
contributes to the CRAF program. The DOD requires a wide variety of aircraft, both in terms of
payload and range, to fulfill its worldwide responsibilities. The DC-8-71/73F series aircraft,
eight of which ASTAR provides to the CRAF program, fills a unique role in DOD’s airlift
requirements. Indeed, ASTAR provides almost 50% of CRAF Stage {11 DC-8-71/73F aircraft.
DOD’s access to these mission critical aircraft types could be severely degraded as a result of the

proposed DHL-UPS joint venture.

CRAF is not the only way in which ASTAR and its employees contribute, and have contributed

to our national defense. One-third of ASTAR's employees are veterans. ASTAR and its pilots
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and other staff have volunteered to fly into hostile zones and other hazardous locations in the
service of our nation and American troops. They have received more than 100 DOD awards in

recognition of their dedicated work.

C. Adverse effects on ASTAR and its employees.

As of May 28 of this year, the date DHL announced its intention to create a joint venture with
UPS, ASTAR had a total of 1007 employees, including 506 pilots represented by the Air Line
Pilots Association, 208 mechanics, and 12 dispatchers (represented by the International
Brotherhood of Teamsters. Many uprooted their lives and families to move to the Wilmington
area three years ago at the request of DHL which decided to shutter its former operational hub at
Cincinnati’s airport and combine ASTAR’s hub with ABX’s hub at Wilmington. The employees
made this move, and the sacrifices that come with relocation, in reliance on the promise of stable

jobs that were a by-product of the long term ACMI contract between ASTAR and DHL.

If DHL completes its joint venture with UPS, all ASTAR employees will lose their jobs. Their
work skills are not readily transferable outside of the airline industry, especially if they are pilots
and mechanics. Few airlines are hiring today. Indeéd, most airlines are completing a round of
lay-offs resulting from high jet fuel prices. The employees who moved to, and live in the
Wilmington area will find themselves trapped by collapsing house prices, resulting from so many

people being thrown out of work in the same community at the same time.

In short, the proposed DHL-UPS joint venture will inflict enormous damage on ASTAR’s
employees. decimate the community, and negatively impact the high quality and low-cost
services provided to millions of customers by an industry that currently benefits from vigorous

three-firm competition.
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Thank you for giving me the opportunity to present the views of ASTAR Air Cargo. 1 would be

pleased to answer any questions.
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Statement of Mr. Joseph C. Hete
Chief Executive Officer of ABX Air and Air Transport Services Group
Before the Commiittee on Transportation and Infrastructure

United States House of Representatives
110th Congress, 2nd Session

September 16, 2008
Chairman Oberstar, Ranking Member Mica, and Members of the Committee,

I am privileged to serve as the CEO of ABX Air and President and CEO of Air
Transport Services Group, the parent company of ABX Air. Thank you for the
opportunity to tell you about the May 28, 2008 announcement by Deutsche Post
World Net, the German parent company of DHL Express (DHL), that DHL plans
to replace services provided by ABX Air and ASTAR Air Cargo with services
provided by DHL's competitor, United Parcel Service. This written testimony
complements my oral testimony before the committee.

The deal contemplated by DHL and UPS creates a crisis unprecedented in the
rural United States, much less in rural Ohio. Never have so many jobs left such
a rural region in so short a period of time. If the DHL UPS deal goes through, it
is predicted that 10,000 jobs will be eliminated in the region by the middle of
next year. Given the public information about the costs DHL is willing to pay for
the services it is asking UPS to provide, it is also clear that ABX Air can provide
DHL a better economic, strategic and competitive value. In so doing, we can
save the economic viability of an entire region of Chio. We need your help to
get that done.

To provide better understanding of the situation we face, my testimony outlines
the following:

1. The history of ABX Air's relationship with DHL in the context of overall
consolidation within the overnight express delivery market.

2. The likely and foreseeable affects of an agreement between UPS and
DHL, respectively the number two and three players in this market, on
customer choice and price.
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3. ABX Air's efforts to help DHL cut its costs and create a new domestic
business model.

4. The devastating impact DHL'’s plan will have on ABX Air, its employees
and the community of Wilmington, Ohio.

5. Our pursuit of strategies to restructure our business and preserve jobs,
should DHL and UPS reach an agreement.

6. Why the Wilmington Air Park is an invaluable asset to Ohio and the
nation and why it needs to remain open for commerce.

History and Trends in U.S. Overnight Express Delivery Market

To understand the significance of the potential agreement between DHL and
UPS, we must first examine the history of the domestic overnight express
delivery industry, ABX Air and its partnership with DHL.

in 2003, a consumer shipping a package in the United States could choose the
United States Postal Service (USPS) or one of five major airfreight express
delivery services: Federal Express (FedEx), United Parcel Service (UPS),
Airborne Express, Emery Worldwide, or DHL Express. According to the Air
Cargo Management Group, in 2003, the major carriers in the domestic air
express business had the following market shares:

» FedEx, 42.5%

o UPS, 35.1%

e Airborne Exﬁress (including DHL), 17.4%
e U.S. Postal Service, 3.3%

e DHL, 0.9%

¢ Emery and other vendors, 0.8%.

Although FedEx and UPS dominated the market, consumers had lower-cost
options, primarily Airborne Express. Operating since 1980 from its hub in
Wilmington, Ohio, Airborne Express had built a strong business based on
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personal contact, efficient use of assets, strict cost controls and top-notch
service.

Within two years, two of these choices were eliminated. in 2003, DHL
announced its intention to purchase the book of business of Airborne Express
for a little over $1 billion. Late in 2004, UPS acquired Emery/Menlo Worldwide,
closing its operating base in 2005 and laying off its Ohio workforce. According
to the Air Cargo Management Group, in 2007, the domestic air express market
share looked like this:

» FedEx, 42.0%

« UPS, 38.5%

s DHL, 15.5%

¢ U.S. Postal Service, 3.2%
« All others, 0.8%.

When it announced the Airborne Express merger, DHL said that the transaction
would increase market share and profitability for both partners, creating a sound
company to compete in the U.S. market against dominating players FedEx and
UPS. DHL had a strong international market presence, while Airborne Express
had a solid foothold in the domestic market. The combination of the two
companies offered great promise for consumers, shareholders, employees, the
Wilmington community and the Stafe of Ohio.

DHL had good reason to believe in the value of its new venture, When it
bought Airborne Express, it bought a profitable and successful company. At the
time, Airborne Express held about an 18% market share and had grown its
ground delivery business to about two percent of the market. DHL's purchase
included all of Airborne’'s strengths; its book of business, the pickup and
delivery system, and the Wilmington Air Park, the largest privately owned
airport in the U.S., including Airborne Express’s sort facility.

ABX Air, which was at that time a wholly owned subsidiary of, and the airline
for, Airborne Express, was spun off as an independent publicly traded company
owned by Airborne Express’s existing stockholders due fo U.S. laws prohibiting
foreign control of a U.S. air carrier. Please also see the attached exhibit which
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respect to DHL’s acquisition of Airborne Express and the spin off of ABX Air as
an independent, publicly traded company.

As a condition of DHL's acquisition of Airborne Express, ABX Air was required
to consummate two commercial agreements with DHL to perform DHLU's
national cargo sorting and airfreight operations — an Aircraft, Crew,
Maintenance and Insurance (ACMI) agreement and a hub services agreement.
ABX Air performs air cargo flights and associated operations for DHL under the
ACMI agreement and package-sorting operations at Wilmington and in 15 hubs
around the country for DHL under the hub services agreement.

The contracts allowed ABX Air to continue what it had been doing for Airborne
Express — fly well-maintained aircraft on time and sort packages with attention
to detail and customer needs.

Since DHL’s acquisition of Airborne Express in 2003, ABX Air, the Wilmington
community, county and state have done everything possible to support DHL's
success. ABX Air has built an incredible knowledge base of package sort
processes and, contrary to what has been claimed, flies a fuel-efficient and
well-maintained fleet of aircraft. ABX Air put aside its need to brand the newly
independent company and painted its aircraft in DHL livery. To date, the State
of Ohio, City of Wilmington and Clinton County have committed more than $400
million into the Wilmington area in support of the DHL Hub. In addition, the state
fast-tracked construction of a $39 million Wilmington bypass highway project to
accommodate DHL’s hub operations.

Effects on Consumer Choice and Price

To compete with FedEx and UPS, the industry’s dominant players, DHL has
offered a cost competitive and flexible menu of services. Many legacy and new
customers have chosen DHL based on its ability to provide a customized level
of service at a lower cost. In the world of package delivery, the combination of
price and service are a valuable commodity. Many businesses have built their
supply chains around DHL and its customized services.

For example, ABX Air has flown a number of Boeing 767 and Douglas DC-9
aircraft with a “C” container configuration. C containers are shipping containers
that are about one-sixth the size of industry-standard "A” containers. Airborne
Express and ABX had patented its C containers, and built a strong market
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around the innovative, smaller container and the new capabilities it brought to
the marketplace. ABX used its C container fleet to support customized services
for DHL’s large shippers, including medical testing labs that required early-
morning deliveries. ABX had several designated “red dog” flights dispatched as
early as 3 a.m. to support deliveries for DHL’s customers at dawn or even
earlier. This allowed medical labs to rapidly return test results to physicians and
their patients so they were available by the time they opened their offices the
next day. The C container configuration allows DHL to load containers with
freight directly on the docks of DHU's high-volume customers, providing these
shippers with the flexibility to have the very latest pickups. C containers allow
DHL’s high-volume customers’ freight to go to the head of the line, directly onto
a departing aircraft, at the very last moment. Companies such as Dell, IBM and
Kodak have built their parts distribution strategy on this level of service. They
are likely to experience major disruptions in their parts distribution if they are
forced to adjust to UPS's standard pickup and delivery schedules.

In addition, a number of businesses store inventory at the Wilmington Air Park
and the DHL Commerce Park in nearby Columbus, Ohio. These DHL
Customers maintain those expensive inventories at the locations because it
provides quick response times for their customers. They can get their freight
onto DHL's aircraft at the last possible moment; allowing late night sales. If
DHL’s sort and airfreight operations no longer fly out of Wilmington, these
companies will have to either relocate their warehouses or truck their goods
hours away to the UPS hub in Louisville, Kentucky. In either case, these DHL
customers face expensive disruptions in their businesses.

Industry analysts have noted that DHL's presence has exerted a cost-control
effect on the U.S. markets. if DHL contracts with UPS for its U.S. sort and
airfreight operations, then it must be assumed that UPS will dictate both DHL's
costs and service delivery capability within the U.S., for the air transport and
sort elements of DHL's business. These two components are typically 40% of
the costs in providing express delivery service. Since DHL will no longer be
able to affect pricing in the overall market, it follows logically that consumer
prices will go up. Given the dependence of many businesses on express
delivery services, it must be assumed that these businesses will pass these
costs on to their customers, exacerbating overall inflationary pressures as many
consumers pay more.
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Customer information is closely guarded by package delivery companies
because customers demand confidentiality and because access to customer
data provides an edge in this highly competitive industry. As each DHL package
transits the UPS sort, UPS will necessarily have access to key elements of
DHL’s customer data, inciuding;

¢ Name of the shipper

» Name of the addressee

s Parcel origin

e Parcel destination

¢ Parcel weight

» Parcel size

o Whether the parcel requires special handling

¢ Whether the parcel contains hazardous material
 Whether the parcel contains certain high-value contents
+ Class of service paid for by the DHL customer

We believe that consumer expectations with respect to the protection of
proprietary information will not be met under the DHL arrangement with UPS,
and that this will most certainly have an impact on DHL’s ability to retain its
customer base in the U.S.

Run this scenario forward a year or two, and it is not hard to understand the
growing concerns of United States’ legislators that the U.S. market will
ultimately be dominated by a duopoly of FedEx and UPS.

DHL has tried to allay those concerns by defining this deal as a capacity
sharing arrangement similar to a passenger airline's codeshare agreement, or
as a shipping company’s sharing of transport capacity. We would respectfully
offer a different perspective. In a codeshare between airlines, both entities
share their services and excess capacity with each other. Should conditions
change, should a relationship sour, or the competitive landscape change, either
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carrier's withdrawal doesn’t keep the other from functioning in the marketplace.
That is not the case with DHL and UPS. While there is much we do not know
regarding the proposed structure of the deal, we do know that DHL will not
share airlift or sort capacity domestically with UPS. DHL won't have a domestic
airline, and it won't have a domestic sort. And if at some point in the future,
UPS no longer provides those services to DHL, DHL will no longer be able to
provide those services to the U.S. consumer. Similarly, DHL isn't sharing
shipping capacity. Of UPS and DHL, UPS is the only domestic provider of airlift
or sort capacity in this arrangement. Now it may be that, as part of this deal,
UPS and DHL intend to share services outside of the U.S. It may be that they
intend to combine parts of their respective systems elsewhere as part of the
deal they are working on in the United States. Were that true, perhaps this
could be called a codeshare arrangement, a sharing of capacity. However,
were that true, it would also signal another step in this industry’s global
consolidation — a step neither company has made public.

ABX Air's Efforts to Provide DHL with Quality Service at a Competitive
Price

ABX Air leadership became concerned about DHL's situation in the U.S. over a
year ago. [n this regard, DHL reported that its U.S. business operations fost
about $900 million in 2007. Seeing their losses, a softening economy and rising
fuel prices, it was clear to us that something had to change for DHL, and
quickly. Because DHL is our largest customer, providing 92% of our business,
and because we are their largest vendor, we thought it important to bring our
concerns to their attention, and to offer them our help. In August 2007, we had
our first discussions with senior DHL Express management about DHL's losses.
We asked DHL how ABX Air could help it cut costs. We asked DHL for specific
concerns they wanted us to address, and we offered to change every element
of those long-term agreements if we could help DHL stem its losses. Senior
DHL leaders offered us no information on what changes we might make to help
them save money. They indicated that they were studying their situation, that it
was very complex, and that it would be some time before they formed a plan of
action.

By November of 2007, we had conducted several conversations with senior
DHL leaders about our concerns, each time offering to help DHL lower its
domestic costs, each time asking for specific ways we could help, each time
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asking about their plans for the future. Each time, DHL leaders thanked us for
our willingness to help, and told us they were still studying the situation.

Though DHL has never shared its internal concerns or plans with us, when we
saw their 2007 losses in the U.S., we again put together our own plan to
dramatically cut DHL's domestic costs. Airborne Express had run a business
similar to DHL’s domestic one for over 23 years, and with the exception of the
impact of September 11, 2001, Airborne Express had never sustained an
annual loss. We felt we understood something of DHL's issues. On March 31,
well in advance of the May 28 announcement, | presented to John Mulien,
DHL's CEQ, in Bonn, Germany, a proposal that would have provided their air
network with over $250 million in annual savings. Our plan was based on the
DHL domestic network then in place. We believe our plan would save DHL
even more money when we account for DHL'’s revised domestic network.

With DHL's May 28, 2008 announcement, we saw for the first time how much
DHL intended to cut from its domestic network. Given that information, ABX Air
went back to DHL with a revised proposal. That proposal was very close in cost
to what DHL intended to spend with UPS — but provided DHL considerably
higher value. DHL reported that it will pay UPS $1 billion a year to handle its
freight. Our plan came in less than $100 million above that, but provided DHL
the flexibility of maintaining its own sort and airline capacity in the U.S. Since
making that proposal, DHL’s parent company, Deutsche Post World Net, has
declined to meet with us.

The deal we have presented DHL is so close in costs to the DHL-UPS
agreement, so superior in value, and so far less damaging to Ohio, that it invites
discussion. Before DHL and UPS take steps that will have an unprecedented
job-loss impact, we continue to respectfully request that ABX Air be allowed to
negotiate to support DHL’s worldwide success story.

With more information about DHL's needs, and cooperation from our organized
employees, ABX AIR may still be able to provide an alternative to a DHL-UPS
agreement that sustains DHL as a legitimate proprietary-network competitor.
We remain convinced that DHL, its customers and the American consumer,
would all be better served by our dedicated, efficient and customized air
network in the U.S.

Maintaining DHL'’s operations at the Wilmington Air Park would keep thousands
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employed. it would keep DHL operating as an independent delivery choice in
the U.S. market. It would maintain DHL's flexibility and control, allowing it to
stand by its customer-focused service standard. And it would maintain a true
alternative to UPS and FedEx for customers in the express delivery market.

Economic Impact of DHL's Plan

if DHL contracts with UPS to provide DHL’s airlift and sort capability in the U.S.,
it will dramatically alter ABX Air, the Wilmington community and Ohio. The plan
would eliminate the jobs of at least 6,000 of ABX Air's 8,000 Ohio-based
employees and may affect ABX Air's other employees across the country.
Nearly 20 percent of these ABX Air people have been with the company more
than 15 years.

The proposed deal also eliminates 1,200 jobs with ASTAR Air Cargo, 1,000
with DHL itself, and at least 1,800 in the surrounding community, ultimately
costing 10,000 Ohioans their jobs and benefits.

ABX Air alone has an Ohio payroll of over $250 million a year. Because ABX
Air provides healthcare benefits to all of its full-time and part-time employees,
we spend over $44 million in annual healthcare benefits. The effects of losing
this base of pay and benefits would begin in Clinton County, and then ripple
throughout southwest Ohio and the entire state. Based upon 2006 data, ABX
Air is the largest employer in each of six southwestern Ohio counties: Clinton,
Fayette, Highland, Brown, Ross and Adams. However, ABX Air draws
employees from more than half of Ohio’s 88 counties.

DHL indicated in its earlier congressional testimony that its transition to UPS
would be complete by mid 2009. Given the magnitude of these jobs losses and
the short time frame in which they would occur, we believe it is of paramount
importance that DHL assume responsibility for severance packages and other
employee and community costs if DHL chooses to abandon Wilmington and
Ohio.

ABX Air Business Restructuring Strategies

Serving as its CEO, | have a duty to ensure that ABX Air meets its obligations to
its shareholders, employees, customers, and the communities in which we
operate. Since the announcement, our executive management team has been
holding frequent strategic planning meetings to look for viable alternatives to
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DHL. This is a sizeable undertaking, as DHL currently accounts for 92% of
ABX Air's revenues and 73% of its parent ATSG’s revenues. While ABX Air's
margins under its agreements with DHL are quite smali, approximating 2.5% of
revenues, the loss of the cash flows generated from DHL's business will be
significant.

We have forged ahead to create a new business model should DHL and UPS
sign a contract. We believe ABX Air has three primary options to consider in
rebuilding our company: rapidly expanding our Aircraft, Crew, Maintenance &
Insurance (ACMI) charter operations, establishing an aircraft Maintenance,
Repair and Overhaul (MRO) business, and becoming an aircraft lessor. Our first
option is to modify a portion of our fleet of 767 freighters so that we can be a
strong standalone charter airline — an ACMI carrier. We've already invested
more than $1 million in the engineering work to modify our non-standard
freighter aircraft with a standard cargo door, and will invest over $150 million in
modifications. We will have a significant portion of our fleet converted by
August 2010. Our 767 fleet and our excellent reputation in the industry position
us for a solid future as an ACMI carrier. That is good news for our shareholders
and for our employees who would retain their jobs. But the fact of the matter is
that ABX Air, as an ACMI charter airline without DHL, would not employee 500
people. Operating for DHL allows us to employ 8,000.

As we work to establish our ACMI charter airline, we are concurrently analyzing
expanding our Maintenance, Repair and Overhaul (MRO) business. If we have
continued access to the aircraft hangars at the DHL Air Park in Wilmington,
ABX Air could operate a maintenance and repair organization for outside
customer’s aircraft and aircraft parts. ABX Air has FAA authorization to do this
work, and has a good reputation in the industry. We may be able to lever our
capabilities to create a solid business in this very competitive field. Establishing
an MRO business allows ABX Air to employ many of the skilled aircraft
maintenance technicians and support personnel who live in southwestern Ohio.
The tooling is here. Our technicians have the skills. ABX Air has the reputation
to bring in customers.

In our third option, we would not operate an airline at all. In this business
configuration, we would secure a revenue stream by leasing our 767 aircraft to
other operators. Our aircraft are in demand in the marketplace. Leasing them
provides us with a reliable income stream while avoiding the risks associated
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with having to go to the marketplace ourselves and placing aircraft with
customers. Though leasing companies typically generate higher returns for
lower risks, in this option, ABX Air essentially ceases to exist. We would have
fewer than 100 employees supporting the aircraft themselves, although we
could still run a MRO that would employ considerably more people.

As an aside, both ABX Air and ASTAR Air Cargo participate in the Department
of Defense Civil Reserve Air Fleet (CRAF) program. In the event DHL
implements its U.S. restructuring plan and ABX Air is not successful in
restructuring itself as an ACMI carrier, this would result in the loss of two
carriers under the program, constituting two of the four carriers operating 45-ton
lift capacity for CRAF.

Though some of these options are better than others, it is clear to see that in
any non-DHL option, ABX Air shrinks from a southwestern Ohio business
10,000-strong, to one with an employee base of no more than a few 100.
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Future of the Wilmington Air Park

When DHL bought Airborne Express in 2003, the purchase included the largest
privately owned airport in the U.S.; the Air Park that Airborne Express and ABX
Air built on the site of the former Clinton County Air Force Base.

The Air Park has two all-weather runways with the capability to handle
simultaneous arrivals and departures, making it ideal for air cargo operations.
The facility covers more than 2,200 acres, 310 of which are surfaced. It
contains more than 50 buildings and facilities. The Air Park serves as home to
the ABX Air fleet, the largest fleet of Boeing 767-200 freighter aircraft in the
world.

The Wilmington Air Park is a strategic asset for ABX Air. We require
unrestricted access 1o the Air Park if we are to continue operating out of
Wilmington and to establish a MRO business. Like our Ohio state officials, we
have asked DHL about its plans for the Air Park, but have yet to hear their
intentions.

Conclusion

In conclusion, it is clear to us that this DHL and UPS deal creates a crisis
unprecedented in the rural United States, much less in rural Ohio. The impact
of this deal on the people of Ohio will be felt for generations. Given the public
information about the costs DHL is willing to pay for the services it is asking
UPS to provide, it is also clear that ABX Air can provide DHL better economic,
strategic and competitive value.

What is not clear, is why DHL and its parent company, Deutsche Post, cannot,
in spite of repeated requests, evaluate the alternative ABX Air provides. Given
the immediacy of the crisis and our inability to have meaningful discussions with
DHL, we believe that Congressional action and review are the only ways to an
outcome that provides long-term stability to southwest Ohio, the state and the
nation.

We are in an accelerating race against time, and both the government and ABX
Air need to continuously strive to save jobs. We are committed to an aggressive
response to both the needs of DHL, and the needs of ABX Air. But if we do not
act quickly, it is entirely likely we will see thousands of families without
employment in an already depressed economy. Senator George Voinovich has
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publicly called this job loss “unprecedented”. Even when we examine large
plant or base closures, no situation equals Wilmington's in terms of the
concentrated impact on such a rural region.

Should ABX Air ultimately prove unsuccessful in reaching an alternative
arrangement with DHL, we are committed to the difficult process of rebuilding
our company. We have taken proactive steps to build on earlier successes.
We can continue our success and stabilize some jobs. However, there are
other steps that ABX Air respectfully suggests Congress consider to protect our
company, employees, community, state and national economy.

We need our federal government to ensure that DHL and UPS do not violate
the law with this deal. The express delivery business is a complex,
sophisticated one. It is not easy to understand the products valued by the
marketplace. Government officials must take the time to completely understand
the nuances of our business. We believe it is entirely possible that it will
become clear, when the complexities of the deal are understood, that DHL can
no longer compete in the marketplace once it gives UPS control over pricing
and sensitive consumer information.

On the surface, DHL's elimination of 10,000 Chio jobs, while saving little if any
money, makes no sense to us. Regardless of whether there is a violation of the
law in this matier, given the magnitude of the economic impact on Ohio,
Wilmington, and ABX Air, we ask that the United States government induce if
possible, or compel if necessary, DHL to fully evaluate in good faith all
alternatives to abandoning the people of Ohio, Wilmington, and ABX Air. The
economics DHL needs are available in Ohio. ABX Air can provide them. And
finally, should the DHL UPS deal come to pass, ABX Air requests federal help
in assuring the Wilmington Air Park pass from DHL back to the people of Ohio.
And we ask that our federal government provide the broadest possible support
to the people of our state, communities and our company. We will need that
help, and we will need it for years to come.

On behalf of the employees and shareholders of ABX Air, please accept our
sincere appreciation for the opportunity to testify before the committee. Our
collective desire is to clarify the importance of continued consumer choice in the
express delivery market and the security of American jobs in support of global
delivery networks.
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| stand ready to answer any questions of the committee at any time and can be
reached at my office in Wilmington, Ohio at (937) 366-2320.
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WRITTEN TESTIMONY OF JOHN MULLEN
CEO OF DHL EXPRESS

HOUSE COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE

“EFFECTS OF THE PROPOSED ARRANGEMENT BETWEEN DHL AND UPS ON
COMPETITION, CUSTOMER SERVICE, AND EMPLOYMENT”

SEPTEMBER 16, 2008

INTRODUCTION
Mr. Chairman, Ranking Member and distinguished members of the Committee, thank
you for pkoviding me the opportunity to discuss the topic of competition in the package delivery

‘industry and the potential services agreement between DHL and UPS.

On May 28%, DHL announced a major restructuring of our express business in the United
States, inchuding the widely publicized vendor services agreement with UPS that the companies
are considering. This restructuring, if com;ﬂeted, would address sigx_liﬂcént on—going losses in
the U.S market, and, hopefully, allow DHL to remain a viable competitor in the U.S. air express

business and to continue providing future employment opportunities in the United States. -

I welcome this opportunity to explain the reasons why this restructuring is necessary, but
first want to stress that we have not taken this action lightly. Since 2003, DHL hz;ts invested over
$5 billion building our presence in the U.S. market. This investment consists of $3 billion in
operating losses, $0.9 billion in capital expenditures (including substantial improvements and
expansion of our main U.S. air cargo anq hub sorting facilities at Wilmington, Ohio), and $1.1

billion in strategic investments, including the acquisition of Airborne Express in 2003, Witk
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projected operating losses of $1.3 billion in 2008, DHL s total expenditure for U.S. operations

from 2003 through 2008 will exceed $6 billion.

Despite o.lir heavy investment and determined efforts to build credibility in the U.S.
market, our air express volumes have declined over this period, due in part to the generally
deteriorating market conditions in the U.S. overnight air sector. Meanwhile, our operating costs,
especially jet fuel expenses, have increased dramatically. Losses of this magnitude are
unsustainable, and with our volumes continuing to decline, we have no choice but to undertake

the signiﬁcant steps 1 am describing today to address the on-going losses.

If the vendor services agreement with UPS is consummated, DHL will lose some of the
benefit of the large investments we have made in the U.S. market, particularly our investments at

the Wilmington facility. DHL would not be pursuing this course unless it was necessary.

We are sensitive to the impact this decision will have on our employees, on the
employees of our current air services vendors ABX Air. Inc. (“ABX”) and ASTAR Air Cargo,
Inc. (“ASTAR”) and on the southwest Ohio communities in the Wilmington area. We are
committed to working with state and community officials there to assist employees and their
families who will be affécted_by this necessary restructuring. DﬁL already has committed to
provide in excess of $260 million in severance, retention, and health benefits for the workforce
in Wilmington, including funding the severance and benefits programs of the ABX and ASTAR
employees who will be affected by the proposed plan. According to the testimony of
Wilmington's Mayor last week, this is more than the $257 million annual payroll for all the
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workers in Clinton County for DHL, ASTAR, ABX and the other eighteen companies at the Air
Park. A portion of this commitment (approximately $35 million) is being made pursuant to
contractual or benefit plan obligations of DHL, while the balance (approximately $225 million)
represents our effort to go beyond what would otherwise be requi?ed. The fact that the majority
of these expenditures will benefit individuals who are not even employed by DHL indicates

DHL’s commitment to helping the Wilmington coramunity through this transition.

Finally, DHL has commenced initial discussions with local officials regarding disposition
of the Wilmington Air Park in the event a vendor services agreement with UPS is consummated.
DHL will work to consider transition plans for the Air Park which could reduce the impact of our

terminating operations at that location.

BRIEF HISTORY OF DHL IN THE U.S.

DHL’s current structure and business model are the products, in part, of regulatory
constraints on non-U.S. companies engaged in air transport services in the United States. DHL
was founded in the United States in 1969 by three entrepreneurs. We expanded over time to
become a global air express service provider. DHL’s operations inside the United States were
conducted by one company, DHL Airways (which was owned and controlled by U.S. citizens),
while our operations outside the United States were conducted by a different company, DHL
International (wﬁich for more than a decade has been owned and controiled by foreign entities).
Because U.S. law limits foreign ownership of U.S. air caﬁ'iers toa 49% eqdity interest and a
25% voting interest, DHL Internationél could not operate the U.S. domestic airlift component of
its integrated air express delivery service. The two companies, however, were able to provide
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integrated, global-air express service through a variety of contractual arrangements, though with
higher costs than a single company would have. In 1998, Deutsche Post World Net (“DPWN™),
a publicly traded company, became an investor in DHL International. DPWN acquired all of the

company in 2002.

With full acquisition, however, came new hurdles. U.S. law prohibits non-U.S. citizens
from fully owning and controlling a U.S. air carrier. Prior to 2001, DHL Airways operated an
integrated air and ground network in the United States, much as UPS and FedEx do today.
Because of the restrictions on DHL’s ownership of an air car;'ier, DHL could not maintain the
same efficiencies that our competitors enjoy. Consequently, in May 2001, DHL underwent a
major restructuring that separated DHL’s air and ground operations. This strategic decision was
made in the hope that it would allow the company to expand its presence and improve its
operating platform in the United States, the largest and most vital market in the world for the air
express industry. DHL's objective was to offer to the business customer an alternative shipping
option to the extensive domestic services offered by UPS and F c;.dEx, which are the leaders in the

U.S. domestic air express business.

Three U.S. investors ultimately acquired the air operation and changed its name to
ASTAR, while the ground operations were conducted by a compény called DHL Express, which
was écquired By DHL International as part of the restructuring. A prime motivation for the
restructuring was to facilitate investment in the grdund service operator — DHL Express —
consistent with U.S. legal limitations on foreign investment in U.S. air carriers. The objective

was to make DHL a more meaningful participant in the domestic air express sector.
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In 2002, Airborne Express, which operated an integrated air and ground express delivery
network in the United States, expressed an interest in Iiossibly being acquired by DHL. Airborne
had the converse of DHL’s strategic problem; it operated its own services only in the United
States and relied on third parties to deliver its few international shipments. When it approached
DHL abouta pbssible acquisition, Airborne was facing a rapid decline in its operating results - it
had reported either operating losses or breakeven operations starting in the 2™ quarter of 2000
through the 3™ quarter of 2001 — and was losing business. Airborne lacked the financial
resources to expand its network and keep pace with the competitive challenges it was facing
from its larger rivals. Absent an acquisition by DHL, it faced a difficult and very uncertain
future. At the same time, DHL saw in Airborne an opportunity to expand its domestic network
and customer base significantly. In August 2003', DHL acquired Airborne and began the arduous
task of integrating ﬁm ground operations of the two companies. Again in order to comply with
U.S. law, DHL was required to divest Airborne’s air operations (ABX), leaving DHL Express to

operate ground operations only in the United States.

In order to provide an integrated express delivery service in the U.S., DHL Express
needed airlift providers, so we entered into ACMI agreements (Airplane, érew, Maintenance,
Insurance) with ASTAR and ABX. These ACMI_ arrangements, which require DHL to pay the
full cost of the services these carriers operate for it, including both companies’ allocated
overhead, and an operating margin ensuring that both companies’ services for DHL are higlﬂy
profitable — have put DHL at a substantial competitive disadvantage, because they afford the
company no operational control over the airlift component of our overall service and materially

increase operating costs for DHL relative to the costs of operating our own airline, as FedEx and
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UPS do. In large part because of these “cost plus” arrangements, ABX and ASTAR have been

profitable during their relationship with DHL Express, while we have continued to lose money.

Unfortunately, the existing ACMI structure has serious limitations. Under our “cost
plus” agreements with ASTAR and ABX, we have to pay for the entire flight operation unless
we can sell some of the unutilized space. This means that DHL has to fill the aircraft or take the
financial loss for flying it only partially full. Under the proposed agreement with UPS, by
contrast, we would place our shipments into the UPS network and would not bq responsible for
the entire‘c_ost of the flight. In the current operating enﬁronment, continuing to maintain “cost
plus” ACMI agreements with two different U.S. air carriers - which cannot match the economies
of scale or scope and accompanying cost efficiencies achievable by combining DHL’s volumes

with UPS’s — would place DHL at a severe and untenable competitive disadvantage.

In the five years since acquiring Airborne, DHL has made a prodigious effort to integrate
the massive ground operations of former DHL and Airborne, including complex IT networks and
workforces, into a single air express provider. Through 2004 aﬁd 2005, DHL completely re-
branded these operations with our new trademark and launched an aggressive sales plan and a
national mﬁrketing and advertising campaign to win customers from long-time incumbents
including FedEx and UPS. DHL’s massive investment in infrastructure paid off with marked
improvements in domestic overnight and ground delivery services. But DHL’s efforts have been
severely hampered by an unsustainable cost structure. DHL’s in:_ability to grow our volume has
led to unde.ru'tilized aircraﬁ capacity and other underutilized fixed-cost infrastructure. The

resulting inefficiencies and increasing cost structure have severely impeded DHL’s ability to
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compete. Deteriorating revenues exacerbated by cost increases have resulted in devastating

losses that DHL cannet continue to incur.

This is a particularly difficult time in the history of fhe aviation industry overall,
including the air express delivery sector. In recent years, many major U.S. passengér and cargo
airlines have sought the protections of bankruptcy, reduced their overall operations, including
reduced flights and suspended service to entire airports, and shed thousands of jobs in the
process. From 2001 to 2005, US airlines lost 100,000 jobs and $30 billion, and this trend

continues today. Some carriers have ceased operations entirely.

At the same time, the air cargo market has experienced increasing levels of excess air lift
capacity, the impact of which has been substantially exacerbated by record increases in fuel
px;ices. These record fuel prices, combined with a significant slowdown in the U.S. economy
have hit the domestic air exﬁress sector particularly hard. For example, FedEx recently stated in
its annual report that its U.S. domestic express shipping volumes fell to pre-2000 levels in its
fiscal fourth quarter. UPS likewise recently reported a 6.1% decline in domestic next-day air
express shipments for is fiscal second quarter. DHL has similarly expeﬂex;ced a steady decline

in overnight air volumes since 2000.

During this time, DHL’s (including former Airborne) total overnight air shipments,
whiéh included a greater percentage of documents as opposed to parcels shipments than our main
U.S. competitors, shrunk at an even faster rate than the overall market. Furthermore, as

overnight air costs have increased, shippers have moved increasingly to less expensive ground
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delivery products, a segment in which DHL and former Airborne were not nearly as well
equipped fo compete with larger U.S. rivals FedEx, UPS and the U.S. Postal Service. So, the
combination of declining air volumes, including even sharper declines in documents compared to
parcels, rapidly igcreasing costs and the shift from air to ground pfoducts has created a triple

threat to DHL Express in the U.S.

" To be sure, DHL made strategic and operating mistakes in the integration of ﬁe DHL and
Aitborne businesses. The 2005 integration of our two main U.S. air cargo and hub sorting
operations (of former Airborne and DHL) into a single facility at Wilmington, Ohio did not go
well, impacting service to our customers and costing us a number of accounts. Other aspects of
the integration of Airborne and DHL gave rise to unanticipated service issues, which also eroded

our customer base and market share.

In addition, DHL has not been as successful as we had contemplated at reducing our
substantial airlift costs, in particular the high fixed-cost structure of our two current providers,
ABX and ASTAR. In an effort to reduce costs through a possible merger of ABX and ASTAR,
DHL acquired a minority stake in ASTAR in 2007 and agreed to suppoft the acquisition of ABX
by ASTAR financially by offexﬁxg a long-term operating contract to the surviving carrier. Sucha
transaction would have created a single carrier vendor for DHL in the United States and would
have reduced redundant overhead and multiple fleet costs which DHL fully bore through our
ACMI agreements. However, ABX rejected ASTAR’s offer to purchase ABX. Other options,

including ABX proposals to reduce costs to DHL for services provided by ABX, were
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thoroughly analyzed by DHL. Unfortunately, ABX’s proposals simply would not have delivered

enough cost reductions to the DHL Express operations in the United States.

Subsequently, DHL was approached by UPS regarding the airlift services contract
currently under negotiation. This agreement, if consummated, has the potential to provide
greater long-term costs savings and efficiencies than the combination of ABX and ASTAR that

DHL had tried to promote earlier or other proposals by ABX.

For some years now, financial analysts on Wall Street and elsewhere have criticized us
for "not stopping the bleeding” in the United States. The stock value of DPWN has remained
flat, and the pressure of the financial markets to "fix" our problem in the United States has

increased.

In this context, some have asserted that DPWN is government-controlled. Itisnot. We
are a publicly traded company that must be responsible to our shareholders and consider how
best to respond to tﬂeir calls for change. Nearly 70 percent of our stock is owned by retail and
institutional investors, and US institutional investors constitute roughly 25 percent of the total
ownership of the company. KfW Banking Group, a trustee of German funds, owns the

remaining 31 percent of our stock, but it has no special voting interest.

Even though we have taken a long-term view of our U.S. bﬁsiness, we cannot ignoré the
fact that these operating losses — about $5 million per day - are simply unsustainable for the

company, our shareholders, and our employees. Decisive action is now required.
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On May 28, therefore, we announced a restructuring plan for DHL Express in the United
States, consisting of two main elements: (1) the reorganization and consolidation of our domestic
(ground) network; and (2) a possible shift of our domestic airlift and attendant sorting activity
from our two current providers (ABX and ASTAR) to one single providér, UPS. Our ground

‘network restructuring is well underway; and our contract negotiations with UPS are ongoing.

Finally, and though certainly not a motivation for the agreement with UPS, one other
result of our plans is that by eliminating d\_xplicate air systems, the contract with UPS would
reduce carbon emissions (since there would be 50,000 fewer aircraft take-off and landing
operations per year) and contribute to energy conservation by saving over 150,000,000 gallons of

jet fuel annually.

THE PENDING DHIL-UPS SERVICES AGREEMENT

Although discussions between DHL and UPS are ongoing and details about the proposed
arrangements and the timing of a final égreement are still subject to negotiation ané
confidentiality requirements, the proposed vendor services agreement, as announced by DPWN
Chairmah and CEO, Dr. Frank Appel, and myself, calls for UPS to provide air lift services for
nearly all of DHL U.S. package volumes and for UPS to provide main hub package sorting
services at UPS’s I(mb in Louisvil]e, Kentucky. DHL would retain complete control over the rest
of our business and remain an independent competitor in the US air express delivery sector.
We would continue to provide all pick-up and delivery and certain éoxting services under the
proposed arrangement, retain and manage our own sales force, develop and pursue our own
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commercial strategies, maintain our own back office services, set our own pricing and product
offerings, etc. DHL would retain full control over our ground operations and maintain our own
IT systems, as we do today. There would be no sharing of sensitive or propﬁ;:tary customer
information beyond the operational data necessary for transportation between the appropriate
airports. In sum, the proposed contract is essentially the substitution of a single vendor — UPS —
for our two existing vendors — ABX and ASTAR - in the provision of airlift and package sorting
services. The proposed contract contemplates no greater outsourcing of services by DHL than

our cuirent operating model.

The propésed agreement, if consummated, would not involve any merger, acquisition,
alliance, ér transfer of assets between DHL and UPS. It would be a commercial vendor contract
for services negoﬁated at arm’s length between two ihdependent companies, limited to the air
transport of DHL’s packages and certain sorting services in North America. The proposed
agreement, in <;onnection with the other cost savings and operating efficiency initiatives
announced by DHL on May 28, 2008, could make DHL a more viable long-term competitor in
the United States. It would provide DHL with greater stability and align the costs that DHL pays
for the airlift componént of our U.S. opex;ating platform much more closely with the variable

costs involved-in providing those services.

Similar vendor arrangements involving competitors are common in the transportation
industry. FedEx and UPS provide airlift for the U.S. Postal Service. Most commercial airlines
carry packages for express delivery companies, freight forwarders and other businesses. Inthe

maritime world, the mutual utilization of cargo space has been common among competing

Written Statement of John Muilen before the House Committee on T and
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shipping lines for many years. Additionally, passenger airlines have code-share arrangements
with each other for carrying passengers. This has been common practice in the airline ihdustry
for years. Such arrangements are common in the transportation sector, which is characten'zet_i by
very high fixed costs of transport networks, because they bring very substantial efficiencies to
participating companies.- Those efficiencies in turn enhance competition and benefit consumers
through lower prices and better service. Carriers cannot efficiently bear the long-term expense
of operating their networks at partial capacity. Our proposed agreemént would be designed to
provide DHL (as well as UPS) just the sort of pro-competitive efficiencies that companies in the
transportation sector have long enjoyed from similar arrangements. 'fhis is particularly

important given the dramatic fuel price increases already mentioned.

For these reasons, among others, we believe the agreement would be fully consistent with
U.S. antitrust laws. If and when the agreement is concluded, we will provide a copy to the
Department of Justice and will cooperate fully with any review of the contract that the

Department chooses to undertake,

IMPACTS ON THE STATE OF OHIO

As I said at the outset, we are most mindful of the impact that our proposed transfer of
services from Ohio-based companies ABX and ASTAR to Kentucky-based UPS will have on the
local Ohio economy and thg many dedicated DHL, ABX, énd ASTAR emplo&ees who work in
Wilmington. As indicated above, DHL has already agreed to fund an gstimated $260 million or
more in severance, retention, and health-benefit arrangements for th¢ workforce in Wilmington —
including approximately $225 million over and above what our contractual or legal obligations

Written Statemant of John Mullen before the House Committee on Transportation and
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would otherwise require. This includes agreements with ABX and ASTAR to fund certain
severance and benefits programs being provided to ABX and ASTAR employees who would be
affected by the proposed agreement, if consummated. DHL has gone beyénd our mere
contractual obligations and industry benchmarks in agreeing to fund these benefit programs,
Under the plans funded by DHL, all pilots, mechanics, sort employees and non-executive

personnel will be eligible for one or more of the benefits programs of DHL, ABX and ASTAR.

Until an agreement is consummated, we cannot put in place other measures to address its
impact, but we are mindful of the need to address such concerns. Immediately following the
announcement on May 28, DHL held discussions with key officials to address the potential
impact of our announgement on the local community. On June 4, I met with Ohio Governor Ted
Strickland, Ohio Lieutenant Governor Lee Fisher, and several State legislators to explain our
decision. I have also been in touch with concerned Members of Congress, and -I have very much

appreciated hearing their views.

On June 25, Dr. Appel personally commitfe‘d to Lieutenant Governor Fisher that DHL
would consider measures to mitigate the economic impact on the employees and the community
of Wilmington. -Indeed, we havg selected a dedicated team of senior executives of the company
to review all options regarding mitigation efforts and have engaged with community leaders in
respect of the potential disposition of the Wilmington Air Park and other potential avenues of
mitigation. As noted, the potential agreement with UPS is not finalized, and the timing and
extent of iinpacts of our future actions is not pfesently known. In the event DHL and UPS reach

—

agreement, DHL will work with state and local officials on mitigation plans.

Wiritten Statemant of John Mulien before the House Committee on Transpoﬂatiuri and infrastructure
September 16, 2008 - Page 13 of 17



142

Finally, I want to say a word about the misinformation that has been widely publicized
concerning the incentives DHL received from the State of Ohio and local jurisdict‘ions in relation
to the 2004-2005 consolidation of our air cargo and hub sorting operations at the Wilmington Air
Park. DHL was induced to consolidate those operations at the Air Park, rather than in Northern
Kentucky, in part by the offer of incentives that the State has valued in excess of $400 million.

As shown in attached Exhibit I, however, DHL has received less than $6 million in incentives.

To put this in perspective, we lose in a day and a half the entire amount of benefits DHL
has realized from the State of Ohio’s incentives. The vast majority of the $400 million -- the
Volume Cap Allocation for Tax Exempt Financing for improvements at the Air Park, valued by
the State at up to $300 million -- was of no value whatsoever to DHL because it was not
required for the type of tax-exempt financing available to DHL. Moreover, DHL is fully liable
for all principle and interest related to the $270 million in bonds issued for the Air Park
improvements. No govemmeﬁtal enﬁty is liable for ‘paymem of any amount of £he $270 million
because it is solely DHL s obligation. Thus, the notion that DHL is abandoning the Wihﬁington
Air Park facility after accepting more than $400 million in incenfive benefits from the State is

false.

CONCLUSION
In conclusion, I want to emphasize that the DPWN Board has not taken lightly the
decision to reorganize DHL Express in the U.S. We deeply regret the resulting economic

hardship, and we will work conscientiously to mitigate adverse effects. As CEO,Iam

S Wiritten Statement of John Mullen before the House Committee on Transp jon and Infra
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responsible for protecting the viability of our business in the United States, and I firmly believe

that the decision to restructure DHL’s U.S. operations was necessary to achieve that objective.

Mr. Chairman and distinguished Members of this Committee, I thank you very much for

your attention. Ilook forward to your questions.

Wirittan Statement of John Mullen before the House Committee on Transportation and Infrastructure
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Exhibit

DHL EXPRESS (USA), INC.: WILMINGTON AIR PARK EXPANSION AND
IMPROVEMENT:
STATE OF OHI10 AND LOCAL INCENTIVES

Offered by Realized

Incentive |  the State by DHL Comments

Ohio Job Agreement has not been exccuted. If the vendor services contract is
Creation $ 13,000,000" $ -0 consummated, DHL is not expected to realize any benefit.
Tax Credit o

Ohic Job Agreement is understood to have been submitted to ABX; status is
Retention 66,000,000 -0- unknown. If the vendor services contract is consummated, DHL is
Tax Credit not expected 1o realize any benefit.

Business
Develop- 2,600,000 2,000,000

- ment

“12)
Grant

Volume Cap - Volume Cap was not required for the type of tax-exempt financing
Alloca- 300,000,000 -0- available to DHL, and neither the Dayton-Mentgomery County Port
tion for Authority nor DHL applied for or reccived any volume cap for the
Tax- bonds issued by the Dayton Port. DHL is obligated to pay rent
Exempt sufficient to pay all of the debt charges on the bonds issued by the
Financing Dayton Port. No governmental entity is liable for payment of this debt

from its own resources.

Ohio Invest-
mentin 2,000,000 2,000,000
Training
Program

Employment Such benefit, if any, that DHL received by virtue of the State’s
Pre- imk to local g gencies for these costs was
screening 729,760 indirect and the value realized is not capable of precise measurement.
Test and ‘The amount expended by the State for this purpose is not known.
Recruit- : .
ment
Services

*  Estimated value per State of Ohio incentives offer letter dated June 15, 2004.

Written Statement of John Mullen before the House Committee on T P and
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Community
Reinvest- 17,000,000 600,000 | For tax year 2007, DHL received an estimated $600,000 abatement
ment on real propesty taxes.
Area
Ohio Enter- 9,660,000" 1,000,000 | For various reasons, including changes in State law, DHL does not
prise expect to realize more than $1,000,000 in personal property tax
Zone savings.
Program
Roadwork
Develop- 1,000,000 -0- Received by the City of Wilmington for public imp
ment
(629)
Account
Runway Fee 7,000,000 The savings on landing fees that DHL realized by choosing in 2004
Savings o lidate operations at the Wilmington Air Park, rather than at
the Cincinnati/Northern K ky Airport in Covington, K Xy,
was a function of DHL’s acquisiti pansion and imp; of,
and consolidation of operations at, the Air Park. The State of Ohio
did not provide to DHL cither cash or any credit against any
payments that would otherwise be owing to the State.
OWDA .
Local 4,000,000 -0~ Received by the City of Wilmi for public imp
Econom-
ic
Develop-
ment
Loan
TOTAL $422,389.760 $3,600,000

*  Estimated value per State of Ohio incentives offer letter dated June 15, 2004,

™ The State also offered to DHL in the letter setting forth the incentives package that it would expedite commencement aud
completion of construction of a bypass around the City of Wilmington. Placning for and scheduling of construction of the
bypass is understood to have commenced before DHL ever became involved with the Air Park. Further, the bypass is a
public improvement that should be of benefit generally to the traveling public and Wilmington area residents.

Written Statemant of John Mullen before the Housé Comimittes on Transporiation and infrastructure
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STATEMENT OF
CAPTAIN JOHN PRATER
PRESIDENT
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL

BEFORE THE
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
UNITED STATES HOUSE OF REPRESENTATIVES
ON
EFFECTS OF PROPOSED ARRANGEMENT BETWEEN DHL AND UPS ON
COMPETITION, CUSTOMER SERVICE, AND EMPLOYMENT

September 16, 2008

Good afternoon. Iam Captain John Prater and I am President of the Air Line Pilots Association,
International (ALPA) representing some 53,000 pilots in the United States and Canada. Iam
testifying today on behalf of the 500 pilots ALPA represents at ASTAR Air Cargo, a group of
pilots which has flown packages and cargo for DHL for over twenty years, on the proposed
arrangement between Deutsche Post (recently renamed DPWN) and United Parcel Service to
provide all lift for DHL’s air overnight service.

1 am pleased that this panel has the assistance of a bipartisan group of legislators from the state
of Ohio, as well as the Governor, in carefully examining both the origins and ramifications of
this proposed transfer of lift and work. ALPA wishes to specifically thank Senators Voinovich
and Brown, Representatives Turner, Sutton, and Kaptur, Governor Strickland, and Lieutenant
Governor Fisher and all the members of the Ohio delegation who have participated in these
Congressional hearings and for their leadership on this issue.

The officials from Ohio have made a number of significant points, but there is one matter they
have brought up which we would like to stress from the outset -- DHL approached and fashioned
the “solution” to its problems in North America unilaterally, and chose to bypass, not only the
companies and employees who have supplied its lift with great effectiveness for many years, but
also the state of Ohio. This process, which denied the parties most affected by the decision any
opportunity to construct alternatives or protect themselves, has produced an extraordinarily
flawed “solution” which will inevitably cause DHL to lose market share and further consolidate
the express package industry in ways which unquestionably violate U.S. antitrust laws.

Aside from this, ALPA’s distinct concern is well known and is directly related to the above. On
May 28, 2008, Deutsche Post, the German-based parent Company of DHL, announced that it
was negotiating to transfer all North American flying presently performed in its service by
ASTAR -- as well as that performed by ABX -- to United Parcel Service. Despite the fact that
Deutsche Post had, and continues to have, a 49% ownership stake in ASTAR and representatives
on its Board of Directors -- as well as the fact that it had entered into a fourteen year agreement
for supply of its lift with ASTAR in the summer of 2007-- it did not inform either ASTAR or its
employees that it had been in negotiations with UPS for the previous six months until that press
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conference. If the transaction announced on May 28th is consummated and the government
chooses to ignore the obvious anticompetitive impact of the deal, ASTAR will cease to exist and
every one of our members at this carrier will be on the street. However, ALPA represented
pilots and other ASTAR employees will obviously not be the only affected group. The state of
Ohio has estimated that the immediate impact of the transfer of all DHL flying from the ASTAR
and ABX hub of operations in Wilmington, Ohio will be a loss of over 10,000 jobs and a
dramatic reduction in economic activity in Southwestern Ohio. In short, the impact on both our
membership and on their friends and neighbors in the region will be catastrophic, and for that
reason alone it is important that Congress and the Department of Justice look carefully into this
matter.

Background

Three U.S. entrepreneurs established DHL in the late 1970s as a provider of freight forwarding
and courier services. It established air operations to support its delivery service in the 1980s and,
by the end of that decade, had sorting operations and a hub in the Greater Cincinnati/Northern
Kentucky Airport. DHL, along with Airborne Express, became competitors to FedEx and United
Parcel Service in the domestic express package industry. In 1990 the DHL pilots voted to be
represented by the Air Line Pilots Association and, since that time, ALPA has negotiated four
collective bargaining agreements with DHL and its successors, culminating in the 2008
Agreement.

In 2001 Deutsche Post purchased DHL and spun off its airline subsidiary, DHL Airways, which
was later renamed ASTAR Air Cargo. Based on the requirements of the 1998 collective
bargaining agreement it signed with ALPA, DHL was still bound to assign its flying to ALPA
represented pilots on the ASTAR seniority list and it continued to do so pursuant to what is
known as an Aircraft, Crew, Maintenance, and Insurance (ACMI) Agreement with ASTAR.
Under that agreement DHL reimbursed ASTAR for the costs of the collective bargaining
agreement with ALPA, and the labor contract was incorporated by reference into the ACMI
Agreement. In addition, pursuant to federal aviation statutes, majority ownership in ASTAR was
transferred to American citizens and eventually ended up in the control of former Northwest
Airlines CEO John Dasburg and his investor colleagues.

However, in 2003 Deutsche Post, seeking to expand its North American operations in order to
become a bona fide competitor to FedEx and UPS, purchased Airborne Express, merged its
ground operations into DHL’s, and spun off its air operations, which became ABX Air. It
entered into the same sort of commercial arrangement with ABX as it had with ASTAR, and
then renounced any obligation to adhere to the requirements in the collective bargaining
agreement it had signed with ALPA’s ASTAR pilots. This lead to several years of litigation
based on an absurd ruling from the National Labor Relations Board barring ALPA from taking
its contractual claim against DHL to a neutral arbitrator -- a ruling which was eventually
reversed by a unanimous Court of Appeals in 2008.

While this dispute was working its way through the NLRB and the courts, negotiations over a
new coliective bargaining agreement between ASTAR and ALPA began in 2005 and continued
through the beginning of 2008. The central issue in these negotiations was, not surprisingly, job
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security and the extent to which our members could continue to perform the flying they had
performed throughout the history of DHL. What we did not realize as we reached the crucial
stage of this negotiation in January of 2008 was that DHL and its parent, Deutsche Post -- which
in the summer of 2007 had extended its ACMI agreement with ASTAR through 2019 and, at the
same time, also took a 49% ownership interest in ASTAR and placed representatives on its
Board of Directors -- were in negotiations with United Parcel Service to have UPS perform all of
ASTAR’s flying operations. DHL not only withheld knowledge of these negotiations from both
ASTAR and ALPA, it also made demands for revisions in the job security provisions of the
tentative collective bargaining agreement between ASTAR and ALPA -- including settlement of
litigation between ALPA and DHL -- that in retrospect were obviously designed to clear the way
for its secret arrangement with UPS.

The misrepresentations and material omissions made by DHL to ASTAR and ALPA in order to
influence our negotiations is now the subject of litigation and we, of course, understand that
these issues are not the subject of this hearing. However, in reviewing the competitive impact of
the proposed arrangement between DHL and UPS, as well as its impact on the southern Ohio
communities which have depended on the employment provided by both ASTAR and ABX for
several decades, the fact that this deal was made in secret without the opportunity for competitive
bidding, and with the clear intent of depriving the affected parties of an opportunity to protect
themselves or respond, is obviously relevant in assessing the legitimacy of what Deutsche Post is
doing.

THE IMPACT OF THE ARRANGEMENT

Prior to the acquisition and integration of DHL and Airborne Express in 2003 by Deutsche Post
there were four major private sector players in the U.S. express package industry: FedEx, UPS,
Airbome Express, and DHL. The United States Postal Service also supplied a competitive
service, the fate of which will be discussed later in our testimony. As can be seen from attached
Table 1, at that time FedEx and UPS were the major providers of service, but each of the other
competitors had established niches.

When DHL, which had already been acquired by Deutsche Post, further consolidated the
industry by purchasing Airborne it made the following representations justifying the decision in
a 2003 prospectus:

The UPS/FedEx duopoly today has a 79% share of the U.S. air express delivery market (versus
Airborne and DHL's combined 21% market share). (See attached Table 2.)

The Airborne/DHL combination will act as a stronger third competitor in the expedited door to
door delivery of small packages and documents and will have the ability to bring reduced prices
and better service to small and medium-sized businesses.

In the markets Airborne competes in today, made up primarily of large, corporate accounts, its
price levels are substantially lower than its competitors. The expanded DHL company will have
the capital and resources to leverage this value into the small to mid-sized marketplace.
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No aspect of this prediction turned out to be true. The air express market is more concentrated

than ever, with what DHL described as the FedEx/UPS “duopoly” in control of an even greater
share of express package volume and a far greater share of revenue than in 2003. (See attached
Tables 3-6.)

As can also be seen, the consolidation of DHL and Airborne has diminished, not enhanced, the
market share of the combined entity, which now controls less than 10% of express package
revenue. The bottom line of this is clear -- Deutsche Post managed to take two niche competitors
with a portfolio of premium business customers, both of which were likely survivors in the
industry, consolidate and restructure them to its needs, and then run them into the ground. Now,
after stripping both carriers of their ground operations, it proposes to leave the airlines for dead.

This point is often inadequately understood. DHL has stated that it is simply switching to
another contractor for its lift. Aside from the fact that there was no opportunity for either
ASTAR or ABX to compete with the UPS bid because it was made and negotiated in secret,
neither ASTAR nor ABX can legitimately be thought of as outside contractors with respect to
DHL. As made clear above, prior to Deutsche Post coming on to the scene, both DHL’s and
Airborne’s air operations had each been part of the same corporation as and were integral to its
ground operations. What is now DHL Ground (the result of the merger between DHL and
Airborne) was built by ASTAR and ABX Air. These air operations were originally built to
service DHL and Airborne, were restructured by Deutsche Post to support the merged DHL
ground operation, and the rendition of service by both carriers was strictly controlled by
Deutsche Post. In that both carriers were built and modified to DHL’s needs, there is virtually
no chance either will survive once their relationship to DHL is terminated. In short, two carriers
which were viable competitors before Deutsche Post came on the scene have been deprived of
the product they were built to transport and are being thrown under the bus along with their
employees and communities.

This is an unconscionable result simply based on its ramifications for affected employees and
consumers. However, we also note ASTAR provides major support for the Civil Reserve Air
Fleet (CRAF), and if this deal is allowed to go through, our government will be denied access to
a substantial part of the 1ift it is counting on and, in fact is using on routine basis. This
Committee should understand that the CRAF contract in place is between the United States and
ASTAR, not DHL. Therefore, DHL will not be able to remedy the gap in available lift for our
military which will be created by the cessation of ASTAR’s operations. This is a bitter result for
our ASTAR members, close to forty percent of whom have served in our nation’s armed forces,
and who have been recognized by the United States government for their enthusiastic and
courageous participation in CRAF.

Why has this happened? Both ASTAR and ABX have met all performance targets set for them
by DHL and have provided 99% on time performance. The pilot workforces at both carriers,
while reasonably compensated, are not as well compensated as pilots at UPS or FedEx. DHL’s
problem in North America is not the cost or effectiveness of its air operations. Its problem has
been providing effective enough service on the ground to take market share from UPS or FedEx.
This problem will not be solved by switching to another provider of lift, much less by
transferring this responsibility to DHL’s principle competitor. To put it simply, DHL’s
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difficulties in North America are not due to the cost or effectiveness of its lift, but rather with its
inability to effectively implement the ambitious business strategy it announced in 2003.

In this respect, Deutsche Post has pointed to the contract for lift between the United States Postal
Service and FedEx as an example of and precedent for what it is trying to do. This precedent is
inapplicable. To begin with, the USPS is not even covered by US antitrust laws and the cost and
rendition of its service is carefully regulated. More important, less than one percent of the
USPS’ volume is express or expedited delivery. Hence, the Postal Service only competes with
FedEx in a very narrow portion of its product line. By contrast, UPS offers a competing product
for virtually every DHL offering. Finally, as can be seen in the tables we have presented, while
FedEx has supplied excellent service to the USPS, the USPS/FedEx contract has not been an
effective formula for preserving market share for the Postal Service’s express mail product. (See
attached Table 6.)

In this matter, it strikes us as obvious that relying on your principle competitor for your primary
mode of transportation and giving it close to perfect information on your pricing strategy is not a
good way to maintain, much less enhance, a corporation’s market share. Indeed, the erosion of
DHL’s market share is probably already occurring. Many DHL customers have been targeted by
UPS and have been told that DHL’s service is now dependent on UPS and pointing out the
comparable services provided by UPS. DHL has not yet provided investors with a tally of the
impact of the announcement of the DHL/UPS deal on reduced volume run through DHL's
Wilmington hub, but the feedback we are getting from flight crews and sort personnel is that the
negative impact of this announcement has been significant and volume has been appreciably
diminished. It is inevitable that DHL products will lose market share, and the so-called
“duopoly” that Deutsche Post claimed that it wished to address will become more entrenched as
the result of this arrangement, No amount of “firewalls” or restrictions on information or
product sharing will prevent this result and, in any case, the Department of Justice’s own
antitrust guidelines make clear that such arrangements are not favored and are rarely sufficient to
remedy competitive concerns

Conclusion

As pointed out earlier, the discussions between UPS and Deutsche Post occurred in secret and
neither the providers of lift nor public officials in Ohio were told anything about it until the May
28, 2008 press conference. The reason for this seems obvious: the company officials promoting
this arrangement did not want to provide adversely impacted parties or citizens with an
opportunity to point out the flaws in the plan or develop altemnatives. Indeed, the flaws in the
announced plan are so obvious that we suggest DPWN may have additional components to the
strategy which it has not yet made public.

In ALPA’s case, the secrecy was clearly intended to deprive us of the chance to attempt to
protect ourselves both in bargaining and by continuing litigation that we undoubtedly would
have maintained had we known of DHL’s true plans. In short, we have an arrangement which
will inevitably eliminate competition and employment, cooked up in secret in order to bypass
affected companies and US citizens. Neither the result nor the procedure used to achieve it are
good or in the interest of the US economy.
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For these reasons, we believe the transfer of DHL’s lift to UPS requires, at the very least, careful
scrutiny by this Committee, the Judiciary Committee, and the Department of Justice, before any
deal is consummated. Further, as suggested by Chairman Conyers of the Judiciary Committee at
last week’s hearing, we would urge this deal be held in abeyance pending such scrutiny and,
given the significant public interest both with respect to employment in Ohio and preservation of
competition in the express package industry, we believe any confidentiality restrictions entered
into by the parties should be waived or voided.

Thank you for your time and interest in this important matter. I will be happy to answer any
questions.
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WRITTEN STATEMENT by Mavyor David L. Raizk, City of Wilmington, Ohio

FOR THE HOUSE TRANSPORTATION AND INFRASTRUCTURE COMMITTEE

HEARING on Sept. 16, 2008, 2 p.m. on Effects of Proposed Arrangement Between DHL and UPS on

Competition, Customer Service, and Employment

Greetings:

| sincerely appreciate the opportunity you have given me today to testify before this important
committee. | am aiways honored to represent the community that | serve, my hometown, Wilmington,
Ohio. Wilmington {and Clinton County} is a wonderful place to live, work, and raise your family.

But since May 28, 3 storm has been hanging over Wilmington. On May 28, DHL, Wilmington and Clinton
County’s largest employer in the five surrounding counties, announced they were seeking a deal with
UPS, their biggest competitor, to handle their airlift operations in the United States, effectively ceasing
operations at the Wilmington DHL airport. This was particularly difficult for me as | received this news
firsthand in Germany at DHL/Deutsch Poste World Net headquarters. | was in Germany as a guest of
DHL, representing the City of Wilmington and the Wilmington Airport, the largest hub in the DHL
network, at the Grand Opening of their new hub in Leipzig.

Given the current economic climate, we knew that some restructuring was in the works, and some job
loss would be coming, primarily as a result of the standing down of the DC9 portion of the business. But
there was reason for optimism concerning the Wilmington Airpark. In February, I hosted a conference
call in my office with Governor Ted Strickland, repreéentatives of ASTAR Air Cargo and ABX Air, DHL’s
partners for airlift and sorting operations in the U.S, and representatives of DHL. At that time, DHL
assured the Governor that although there would be some job cuts coming, they were committed to the
Wilmington Airpark. In April, in discussions with DHL on possible assistance from the State of Ohio, Lt.
Governor Lee Fisher was also assured of DHL's commitment to the Wilmington Airpark.

So it was with some comfort level that | went to Germany to represent Wilmington. That comfort was
further enhanced when German Foreign Minister Steinmeier, the keynote speaker at the hub opening,
mentioned Wilmington, Ohiol Imagine my shock two days later when | received the news firsthand that
DHL was seeking a deal with UPS. Those of you who have played football and have had the wind

knocked out of you know how i felt.

What will be the result of this proposed transaction? What will be the impact? The job loss alone,
which includes DHL, ABX Air, ASTAR Air Cargo, and 18 companies located in and around the airpark with_
direct or indirect relationships with the operations there would be almost 10,000 (9,786.) The annual
payroll is over $257 million. Healthcare benefits provided are another $63 million. These employees
provide 9% of revenue to our local hospital or a loss of $7-8 million, plus the resulting increase in charity
care when these benefits cease. It would put them out of business.

This transaction would bankrupt the state’s unemployment insurance fund. The impact to the schools,
city and county government, non-profits, and local business would be devastating. Our data analysis
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indicates that one in five small businesses will fail. If 1 sound alarmist, it is because we are facing an
economic catastrophe of unparalleled proportion. We are not trying to save old technology jobs that
have failed to keep pace with the new economy. These are 21 century jobs, supply chain and logistics,
airframe and aircraft mechanics, and conveyor engineers. This isn’t rust belt vs. sun belt; these jobs
simply disappear. In 2004 we welcomed DHL and ASTAR Air Cargo into the Wilmington family. ABX Air
and its predecessor, Airborne Express, accounting for over 6,000 of these jobs, have been with us for 30
years. They are part of the fabric of our community. There is an airpark employee in one of every three
" houses in Wilmington. Many husbands and wives both work at the airpark. Many family farms are
saved because part-time work at the airpark provided the healthcare they needed. Students at
Wilmington College {many the first in their family to go to college) can reduce their indebtedness by
working at ABX. In short, these jobs just didn’t appear in 2004. Over the last 30 years the community
has grown with the growth of the airpark. This proposed transaction literally rips the fabric of our town.

Now I don’t know what the definition or criteria is for antitrust. 1am a simple mayor from a small town
in southwestern Ohio. DHL and UPS say this is a contractor/vendor relationship. if the freight is

make the case for contractor/vendor. But to abandon your largest hub, and deliver the freight to your
#1 competitor, then | say it is a de-facto merger. Given the recent history of acquisitions of smaller air
carriers by both companies and the significant anti-trust waivers embedded in the Open Skies
Agreements, a picture starts to form. In Wiimington, a foreign-owned company, with huge assistance
from the state and local government, took over ownership and operations of the largest private airport
in the United States, a state-of-the-art facility. In a little over three short years, if they complete this
transaction, they will have taken two American companies that had significant market share off the
board. In the process, they will displace almost 10,000 American jobs. For at the end of the day, thisis
about people. These are not just numbers; these are our friends and neighbors, our families. How will
they pay their mortgage? How will they feed and clothe their kids? How will they educate their

children?

Please think about these hardworking Americans as you consider these issues.

Thank you.

David L. Raizk, Mayor
69 N. South Street
Wilmington, Ohio 45177
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Fact Sheet
Wilmington Economic Task Force
August 27, 2008

On May 28, 2008, DHL announced it is negotiating with its competitor United Parcel Service
(UPS) to have UPS replace DHL’s U.8. airlift and hub operations based in Wilmington, Ohio. If
it goes through, this deal will economically devastate the economy in Wilmington and seven
southwest Ohio counties through the loss of at least direct 8,200 jobs and many more indirectly.
Of the 8200 jobs, 6000 ABX, 1200ASTAR Air Cargo and 1000 DHL employees could be
affected. According to one economic model 9,736 jobs will be lost, directly and indirectly, by a
complete DHL closure of business at the Wilmington hub.

History and Current Operations

A former World War II Air Force Base, the Wilmington Airpark is now the largest privately-
owned airport with a category 3 radar in the United States. The Airpark has two landing strips
with the capability to handle simultaneous incoming and outgoing flights, making it ideal for air
cargo operations. In the early 1970°s when the based was closed by the United States
government, a group of local businessmen who formed a statutory Community Improvement
Corporation purchased it for $1.2 million. The CIC began selling parcels for economic
development shortly thereafier.

The Wilmington Airpark has been a regional cargo freight hub and the area’s largest employer
since the mid-1970’s when Midwest Air Charter purchased a large amount of the real estate at
the Wilmington Airpark. Midwest Air Charter operated out of the Airpark until it was acquired
in 1980 by Airborne Express.

In 2003, DHL acquired the real property holdings of Airborne Express and, with it, ownership of
the Wilmington Air Park. ABX Air was “spun off” from Airborne Express as an air service
provider because DHL, being partly German-owned, could not own an American airline. ABX
Air is a subsidiary of Air Transport Services Group, Inc. NASDAQ: ATSG). More information
is available at www.atsginc.com and www.abxair.com. Currently, DHL contracts with ABX Air,
Inc. (“ABX Air”) to perform its air lift and cargo sorting operations.

ABX Air has two contracts with DHL. The Aircraft, Crew Maintenance and Insurance (ACMI)
contract covers air cargo flights and associated operations. Under a separate Hub Services
contract, ABX handles DHL's package-sorting operations at Wilmington and in 15 hubs around
the country.

DHL also contracts with another airline, ASTAR, to carry a portion of its air cargo. Formerly
known as DHL Airways, ASTAR is headquartered in Miami, Florida. DHL owns 49 percent of
ASTAR. More information is available at www.astaraircargo.com.

In 2004, in order to encourage DHL to relocate its hub from CVG to Wilmington, the State of
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Ohio offered $422 million in incentives to DHL based on its commitment to maintain and
expand jobs. One of the incentives was the construction of a 6.1 mile bypass around Wilmington
known as the relocation of S.R. 73 at a cost of $100 million.

Economic Impact

Based upon 2006 data, the DHL Air Park is the largest employer in a six-county southwestemn
Ohio area that includes Clinton, Fayette, Highland, Brown, Ross, Greene and Adams counties.
Air park employees come from 45 of Ohio’s 88 counties.

A DHL-UPS contract would result in the direct loss of 8,000 area jobs — with pearly 2,000 more
indirect job losses. The economic impact from salary loss for ABX alone, in a worst case
scenario, would be follows [jobs numbers in brackets]:

Clinton County* — $80.81 million [2,311]}
Highland County* — $54.25 million [1,549]
Fayette County* — $12.28 million [351]
Brown County* — $5.5 million [158]
Adams County* — $5.4 million [184]

Other counties with significant potential job loss numbers include:
Montgomery -- 443

Greene -- 573

Warren - 316

Ross County* — 102

*DHL/ABX/ASTAR is the largest employer group for this County

The economic impact on Clinton County alone would be as follows:

Loss Description Annual Amount Lost
Payroll ABX Air, DHL, ASTAR, $257,100,000
US Customers and other air
: park
City of Wilmington 1% income tax $2,571,000
Clinton County Sales tax revenue $1,600,000
Wilmington Public Schools | 1% income tax $562,500
Local Business Includes area business $160,000,000
- impact
Employee health coverage | Estimate based upon $63,000.000

TOTAL (APPROXIMATE, ESTIMATED)

$421,896,500

The sales tax revenue losses to the various counties is also expected to be significant. For
Clinton County and the State of Ohio along the loss figure is:

Sales Tax Loss Yeariy

Clinton County

$ 945278

State of Ohio

$8,372,760
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The deal would have far-reaching implications for Ohio’s logistics industry as a whole. Ohio
currently is a U.S. logistics leader, and DHL’s national sort facility in Wilmington is a key asset
in a logistics management network that encompasses the entire spectrum of the industry. Ohio’s
central location and transportation strengths, including DHL, means that companies located in
Ohio are within one day’s drive of 62 percent of U.S. manufacturing facilities and within 500
miles of 59.5 percent of the U.S. population. DHL is crucial to maintaining Ohio’s edge in the
logistics industry.

The Wilmington Economic Task Force

_Ohio’s elected officials are spearheading efforts to avert the potential economic disaster that
could follow if DHL is successful in negotiating a deal with UPS. On June 6, 2008, Mayor
David Raizk, with the support of Ohio Lt. Gov. Lee Fisher, formed a broad-based task force
spearheaded by Mayor Raizk created to preserve jobs and craft economically feasible solutions
stemming from the potential deal.

Since the announcement in May, the task force has convened every other week to repdrt
progress. Individual committee meetings have been held weekly.

Lt. Gov. Lee Fisher recently confirmed that the Ohio Attorney General has put DHL and UPS on
notice that they will be looking clesely at this transaction for compliance with the state’s antitrust
law.

The U.S. Department of Labor and Commerce is also aware of the situation. Robert Sawyer,
Regional Director and Robert Hickey, a local representative from the U.S. Department of
Commerce Economic Development, visited Clinton County and discussed federal Economic
Development Assistance grants with city and county officials.

U.S. Sen. Sherrod Brown has emphasized the importance of the issue in communications with
White House Advisor Karl Zinsmeister and has set up a Web site for affected families to share

their stories at htp://brown.senate.gov/chio/constituent services/wilmington families/.

On July 28, 2008, Sen. George Voinovich visited Clinton County to meet with members of the
Economic Task Force Steering Committee to update them on his activities in Washington on this
matter and to hear from community leaders.

Several public meetings have been held where workers, residents, business owners and others in
the affected region have expressed their concerns to Cong. Mike Tumer, Sen. Sherrod Brown,
Lt. Governor Lee Fisher and Governor Ted Strickland, Sen. Barack Obama (July 11, 2008) and
Sen. John McCain (Aug. 7, 2008). Presidential candidate Ralph Nader is also expected to visit
Wilmington on Sept. 8 to talk with affected workers.

The Ohio Department of Development has set up a website, too, at www.AirParkHelp.org. Save
Ohio Jobs, a union-backed effort to raise awareness about this issue has also established a
website, www.SaveOhioJobs.com.

State Rep. Dave Daniels and State Sen. John Carey held an informal hearing at the Wilmingtoh
Airpark on August 19, 2008 to inform the Ohio Senate Finance and Financial Institutions
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Committee and the House State Government Committee to discuss the potential impact to the
area and possible solutions should DHL end its contract with ABX and ASTAR Air Cargo.

On August 25, 2008, the first WARN notice was issued by ABX Air for 235 employees, mainly
those affected by the retirement of the DC-9 fleet, an expected adjustment in ABX operation.
Severance for these workers is expected to be two weeks pay (at least 1 yr ) then an additional
week for each year worked after one year. Health insurance would be carried through the
severance period. Persons working at ABX less than one year do not receive severance.

The United States House Representatives Judiciary Committee, Anti-Trust Task Force, and the
House Transportation Committee will hold hearings on September 9 and 16, 2008, respectively
on anti-trust and transportation policy issues raised by this proposed transaction between DHL
and UPS.

The State of Ohio, through the work of the ODOD and the Economic Task Force, has applied for
a phased National Emergency Grant for workerforce transition expenses. 1% phase = $6.7
million. The State has asked that each person who left after the announcement on May 28 would
be considered a displaced worker. )
Submitted by Mayor David L. Raizk

Co-convener, Wilmington Airpark Economic Task Force
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CHRONOLOGY OF EVENTS

e March 26,2003: DHL buys Airborne Express ground assets for $1.05B; ABX Air is spun off
due to US foreign ownership of US airlines restrictions. (20)

.« August 2003: DHL opens new $220M sort facility at Cincinnati/Northern Kentucky Airport.
DHL had received $17M from the state of Kentucky to help build ramp space and de-icing pads
when it built this facility, Also, the state legislature agreed to cap the state jet fuel tax collected
from airlines to $1M per year per carrier, down from $4M a year, (13)

e December 19, 2003: Department of Transportation Administrative Law Judge (ALJ) in a formal
“citizenship test” decides foreign ownership status (DHL ownership interest) of Astar Air Cargo
(successor to DHL Airways) based on several indicia of control. Based on application of several
ownership indicators to the new ACMI agreement between DHL and Astar, the ALJ determines
that Astar is a US citizen, (DOT Docket No. OST-2002-13089) )

s June 25, 2004: DHL announces that it will consolidate its domestic sort operations in
Wilmington, Ohio, effectively closing its Cincinnati facility just completed the prior August.
More than 1800 jobs were affected. (13) ’

s Qectober 5, 2004; UPS announces the purchase of Menlo Worldwide Forwarding Inc., a
subsidiary of CNF, for $150M in cash and the assumption of $110M in long term debt. Menlo
was the successor company to Emery Worldwide, an air cargo company which had its sort
facility at the Dayton International Airport in Dayton Ohio. This purchase adds heavy air freight
capabilities 10 UPS capabilities. At the time Bob Stoffel, UPS senior vice president stated:
“Menlo Worldwide Forwarding is a well-established global air freight forwarder, with
international trade capabilities, all of which compliment UPS’s existing operations”. (17)

o February 26, 2005; UPS announces plans to spend $82.5M to expand its air hub in Louisville.

The 700,000 square foot facility is to be used as its main heavy airline-freight sorting site. UPS

_ also announces that they will close their Dayton, Ohio sort facility (acquired in the Menlo deal)
in 2006 eliminating 1,400 jobs. (18)

» Sept, 2005: DHL completes expansion of Wilmington sort operations and consolidation of
operations previously located in Cincinnati,

"« Nov7,2005: The U.S. Depariment of Transportation (DOT) issues a notice of proposed
rulemaking (NPRM) that would liberalize the current law that forbids foreign ownership of U.S.
airlines. )

e May 17, 2006: UPS announces another much larger expansion to its Louisville Hub adding
more than 5,000 new jobs. The $1B investment is to add 1,284 full-time and 3,787 part-time
positions. The project includes adding more than one million square feet to its existing facility
with 334,000 square feet to be renovated with new technology and equipment. Several ramps
will be built or altered adding over 1,500,000 feet in an airfield expansion. Expansion to be
completed by 2010, (19) '

» July 20, 2006: Congress acts to prevent DOT from implementing the NPRM. (11,12)

‘
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CHRONOLOGY OF EVENTS

o August 21, 2006: Audit of Astar landings at San Francisco International Airport by the San
Francisco Airport Commission for the period Nov 1, 2003 through June 30, 2005 indicated that:
DHL incorrectly included 405 landings of Ameriflight aircraft as landings of Astar and paid the
related landing fees of $44,145. It was noted also that Astar contracts with DHL to pay its
{Astar’s) landing fees which amounted to $835,943 for this same timne period. (15)

s April 2,2007: UAS Transervices, Inc. sclls its owne:rshxp interest in Ameriflight, LLC
(www.ameriflight. com) to Gary Richards, the former president of Ameriflight. As a Part 135
operator of about 180 feeder type aircraft a large pomon of Ameriflight's daxly activity provides
small package feeder aircraft for overnight parcel carriers. (14)

e March 8, 2007: DHL (www.dhl.com) announces that it is buying six Boeing 767-300 extended
range freighters valued at $894M which, according to DHL Express CEO, John Mullen, were
likely to be dedicated to US routes. This order followed another larger order valued at $3.9B for
27 767°s placed by UPS. (9)

¢ April 10, 2007: Kalitta Air (www kalittaair.com) which operates approximately 16 +/- Boeing
747 aircraft announces that Kalitta, in cooperation with DHL, provides mail transportation,
security and all terminal handling services to the DHL Bahrain hub as well as other Defense
Department Jocations throughout Irag, Afghanistan and Kuwait. (1)

s April 30, 2007: The United States and European Union sign Stage One of the Open Skies
Agreement creating a single transatlantic Open Aviation Area in place of the existing individual
bi lateral agreements between 27 EU members and the US. (2) This agreement includes among
other foreign US sirline ownership guidelines that: “ownership by nationals of 2 Member State
or States (EU) of 50% or more of the total equity of a US airline shall not be presumed to
constitute control of that airline. Such ownership shall be considered on a case by case basis.”

¢ May 2, 2007: DHL consolidates all local Louisville operations in a newly opened $2.7M service
center near the Louisville International Airport. (9)

e  May 23, 2007: US State Dept. Deputy Secretary for Transportation Affairs, John Byerly,
announces that the second round of Open Skies negotiations (Stage Two) will focus on easing
foreign control restrictions. (10) As of August 2008, these Stage Two negotiations are underway.
According to the Stage One agreement, the agenda for Stage Two discussions is to include:
further liberalization of traffic rights and additional foreign investment opportunities among
other issues.

» June 8, 2007: DHL acquires 24.9% voting interest and 49% minority interest in Astar and
extends ACMI agreement to 2019. (www.astaraircargo.com)

» June 25, 2007: DHL acquires a 24.9% voting interest and 49% equity interest in Polar Air
Cargo Worldwide, a subsidiary of Atlas Air Worldwide, (www.atlasair.com)

o June 28, 2007: Astar offers to purchase all outstanding shares of ABX Air for $7.75/ share.

e July 16.2007: Atlas Air Worldwide announces that former DHL Express executive, Randy
Clark, was named Chief Operating Officer for Polar Air. Olivier Alexandroff, the former

9/2/2008 Derived from internet sources Page2of 4
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CHRONOLOGY OF EVENTS
president of Controlling for DHL Express U.S. was named Chief Financial Officer for Polar Air.
16

s July 25, 2007 Astar withdraws ABX purchase offer.

e August 8, 2007: Astar purchases two DC8-73 aircraft that it had been previously leasing from
Boeing Capital. A year earlier, Astar purchased 20 Boeing 727-200A freighters.

» Sept. 14, 2007: Astar announces that it has secured an Indefinite Duration Indefinite Quantity
(IDIQ) with the Department of Defense. (Allows Astar 1o compete with eight other air cargo
carriers for DoD business, initial award to Astar was $2,500.)

o Sept.19,2007: DHL claims that ABX Air’s third party revenue (that generated from customers
other than DHL) exceeded 10% of its overall revenue and therefore certain professional fees
incurred by ABX were not recoverable under the ACMI agreement.

¢ Nov. 3, 2007: ABX announces that it mtended to buy Cargo Holdings
{www.cargoholdings.com), Inc.

o Nov. 5,2007; DHL withholds $8.8M in amounts due ABX under the ACMI agreement due to
disagreement with ABX over third party revenue issues previously surfaced.

o Jan, 14, 2008: DHL demands full payment of amounts due DHL under the DHL Note valued at
$92.5M, Note originally came into existence when DHL merged with Airborne Express and,
ABX Air was spun off. DHL claimed at the time that the note was now due because of certain
“change of control” events relating to ABX purchase of Cargo Holdings.

o Jan, 31,2008: The National Foreign Trade Counci! (NFTC) (www.nfte.org) appoints John
Mullen, chief executive officer for the Express division of Deutsche Post World Net (parent of
DHL), its new chairman. The NFTC is a business organization founded in 1914 by a group of
American companies which advocates a rules-based world economy and supports an open-world
trading system. It currently has more than 300 member companies. (8)

« Mar. 17, 2008; DHL Express validated for the Customs-Trade-Partnership Against Terrorism
(C-TPAT) which is a joint government-business initiative designed to protect the physical
security of the USA supply chain. DHL Express originally validated in 2003.(3)

» Mar 30, 2008: The Open Skies Agreement, Stage One becomes effective,

¢ May 28, 2008; DHL announces that it plans to pariner with UPS (www.ups.com) for North
American air shipments and announces that it is removing 39 ABX dedicated DC-9 aircraft from
its airlift operations.

o June 10, 2008: Airnet Systems, (www.airnet.com) based in Columbus, Ohio, completes a
$34M deal resulting in its being acquired by HIG Capital (www.higcapital.com) (Bayside
Capital) ,(www.bayside.com) a Miami based private equity firm. Aimet uses a fleet of
approximately 90 smaller feeder-type aircraft in providirig bank and express services. Aimet
ceased to be a publicly traded corporation at this time. In its Preliminary Proxy Statement
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(Schedule 14A) filed with the Securities and Exchange Commission announcing its acquisition,
Airnet also announced that it “is implementing growth plans to expand its express, dedicated and
on-demand cargo charter services for customers in niche markets requiring high control, rapid
delivery and non-conforming delivery times and for large integrated express packages carriers
such as DHL and United Parcel Services.”(4)

o In addition to Gemini Air Cargp, listed below, HIG Capital also has an ownership interest in a
third US air cargo airline, Amerijet Internstional. (www.amerijet.com) Amerijet is a privately
held worldwide, multi-modal cargo solutions provider, offering worldwide transportation via
land, sea (ITN - Amerijet sister Company) and air as well logistics services. Amerijet operates a
fleet of all-cargo Boeing 727-200c aircraft.

s July 16, 2008: FedEx Corporation reports Net Income afier taxes of $1.125B for the fiscal year

ended May 31, 2008. This compares with after tax net income of $2.016B for the year ended
May 31, 2007; a decrease of ebout 45%. (16)

o June 18, 2008: Gemini Air Cargo (www.geminiaircargo.com) files for Chapter 11 bankruptcy
protection. Gemini provided airport-to-airport air freight services primarily under renewable long
term contracts. It had originally filed for Chapter 11 in 2006 emerging that same August having

reached an agreement with its Jargest lender, Bayside Capital.(5)

s July 21, 2008: Kittvhawk Airlines® (www.kha.com) Chapter 11 liquidation plan becomes
. effective, grounding all its aircraft. Kittyhawk provided overnight and second morning air and
ground freight services for various customers. (6)

o July 25, 2008: Tradewinds Airlines (www.tradewinds-airlines.com) files for Chapter 11
bankruptey protection in Miami, Florida. The freight airline bad operated 6 A300 and an
undisclosed number of 747 aircraft with major operations in Puerto Rico and Miami
International Airport.(7)
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of the proposad DHL~UFS deal on the ragional and local econowy, on the people in
in this community. Request that the Stats provide transition and redevelopment
assistance 1f needed.
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YES X No,
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The City of Wilmington, Ohio

59 North South Street, Wilmington, Ohio 45177
Telephone: 937-382-5458 Fax:937-382-0931
Email: mayor@ci.wilmington.oh.us

John A, Carey, Jr. David T. Daniels

State Senator State Representative

Ohio 17™ Senate Distict Ohio’s 86™ House District

State House State House
e Raizk Columbus, OH 43215 Columbus, OH 43215
(937) 382-5458
Director of Law Re: House State Government and Elections Committea and Senate Finance and
Kathuyn Hapner Financlal Institutlons Committee Hearing, Tuesday, August 19, 2008], at 1:00 p.m.
{537) 3852067

at Building 2, ABX Alr Park Facifity, Wilmington, OH.
City
avid [lolingsword
(937) 382-6604 Dear Sen, Carey and Rep. Daniels,
City Treasurer
A Phillips in order to provide your committees with as much relevant information as possible, 1 am

(537) 3826515 enclosing a briefing paper regarding the potential consequences of a DHL-UPS contract and
m Council the closure of much of the business DHL now conducts at the Wilmington Airpark.
(937) 362-5458

1 am also including all of the official letters that | am aware of that have been written
Members of Council N N )
Rob Jashrig refated to the DHL-UPS announcement. These letters will provide you with a great deal of
Mark W. McKay N

Momgala background on the current situation.

Cindy Peterson
mﬂnf' P Finally, as co-convener afong with the Lt. Governor, | am enclosing the list of members of
Donald B Wells our bipartisan, regional and diverse Economic Task Force for the DHL hub. The Economic
Clerk of Cosneil Task Force was formed shortly after the May 28, 2008 announcement by DHL of an
Laura A. Curliss

expected contract with UPS and the Task Force has been working diligently since thén.
Director n{) Public Service They do their work through the following committees: Retention, Redevelopment,
(957) 3826509 Economic Impact and Data, Workforce and Outreach. To date, the committees have been

focusing on retention while preparing for other possible outcomes,

Director of Public Safety

C. Nick Babb

(937) 382-6509 1 will be testifying before you tomorrow and at that time will provide a written copy of the
remarks | plan to make. Thank you for Inviting me to provide this important information to
your cornmittees.
Sincerely yours,

Y e

David L, Ralzk
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Briefing regarding the situation ot the DHL/Wilmington Airpark
August 8, 2008

On May 28, 2008, DHI announced it is negotiating with its competitor United Parcel Service
(UPS) to have UPS replace DHL’s U.S. airlift and hub operations based in Wilmington, Ohio. If
it goes through, this deal will economically devastate Wilmington and seven southwest Ohio
counties through the direct loss of at least 8,200 jobs and many more indirectly.

History and Current Operations

The Wilmington Air Park has been a regional cargo freight hub and the area’s largest employer
since 1980, when Airborne Express bought the former Clinton County Air Force Base, creating
ﬂ:clargestpnva&elyownﬁdmrponmtheUS The air park has two landing strips with the
capability to handle simultanecus incoming and outgoing flights, making it ideal for air cargo
operations.

In 2003, DHL acquired Airborne and, with it, ownership of the Wilmington Air Park. Soon
afterward, DHL received $422 million in incentives from the State of Ohio and local
govemments based on its commitment to maintain and expand jobs.

Currently, DHL confracts with ABX Air, Inc. (“ABX Air”) to perform its pational cargo sorting
and air freight operations. ABX Air, which was created during the Airborne acquisition, isa
cargo airline that operates out of Wilmington. It is a subsidiary of Air Transport Services Group,
Inc. (NASDAQ: ATSG). More information is available at www.atsginc.com and
www.abxair.com. .

ABX Air has two contracts with DHL. The Aircraft, Crew Maintenance and Insurance (ACMI)
contract covers air cargo flights and associated operations. Under a separate Hub Services
contract, ABX handles DHL's package-sorting operations at Wilmington and in 15 hubs around
the country.

DHL also contracts with another airline, ASTAR, to carry a portion of its air cargo. Formerly
kaown as DHL Airways, ASTAR is headquartered in Miami, Floride. DHL owns 49pemcentof
ASTAR. More information is available at www.astaraircargo.com.

Economic Impact

Based upon 2006 data, the DHL Air Park is the largest employer in a seven-county southwestern
Ohio area that includes Clinton, Fayette, Highland, Brown, Ross, Greene and Adams counties.
Alr park employees come from 45 of Ohio’s 88 counties,

A DHL-UPS contract would result in the direct loss of 8,000 area jobs — with nearly 2,000 more
indirect job losses. The economic impact from salary loss for ABX alone, in a worst case
scenario, would be follows [jobs numbers in brackets]:

Clinton County* — $80.81 million [2,311] /

Highland County* — $54.25 million {1,549]

Fayette County* — $12.28 million [351]

Brown County* — $5.5 million [158]

Adams County* — $5.4 million [184]
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Other counties with significant potential job loss numbers include:
Montgomery — 443
Greene* — 573
Warren* - 316
Ross County* — 102
*DHI/ABX/ASTAR is the largest employer group for this County

The economic impact on Clinton County alone would be as follows:

Loss Description Annual Amount Lost
Payroll "~ | ABX Air, DHL, ASTAR, $257,100,000
US Customers and other air ;
park
City of Wilmington 1% income tax $2,571,000
Chnton County Sales tax revenne $1.600,000 -
Wilmington Public Schools | 1% income tax . | $562,500
Local Business Inclodes area business $160,000,000
_ impact
Employee health coverage | Estimate based upon $63,000.000
TOTAL (APPROXIMATELY, ESTIMATED) $421,896,500

The deal would have far-reaching implications for Ohio’s logistics industry as a whole. Ohio
currently is a U.S. logistics leader, and DHL’s national sort facility in Wilmington is a key asset
in a logistics management network that encompasses the entire spectrum of the industry. Ohio’s
central location and transportation strengths, including DHL, means that companies located in
Ohio are within one day’s drive of 62 percent of U.S. manufacturing facilities and within 500
miles of 59.5 percent of the .S, population. DHL is crucial to maintaining Ohio’s edge in the
logistics industry. .

Efforts Underway to Address the Issne

¢

Ohio’s elected officials are spearheading efforts to avert the potential economic disaster that
could follow if DHL is successful in negotiating a deal with UPS. -

On June 6, 2008, Mayor David Raizk, with the support of Ohio Lt. Gov. Lee Fisher, formed a
broad-based task force created to preserve jobs and craft economically feasible solutions
stemming from the potential deal. Since the aunouncement in May, the task force has convened
every other week to report progress. Individual commitiee meetings have been held weekly.

The Ohio Attorney General has put DHL and UPS on notice that they will be looking closely at
this transaction for compliance with the state’s antitrust law.

State Senator John Carey (R- Wellston) and State Representative David Daniels (R- Greenfield)
have called for a joint meeting of the House State Government & Elections Committee and the
Senate Finance and Financial Institutions Committee, fo be held in Wilmington, to hear
testimony on the issue and address ways the state of Ohio can help in the matter. The mesting
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will be held on Tuesday, August 19, 2008 at 1 p.w. in Building 2 of the ABX Airpark
facility.

The U.S. Department of Labor and Commerce is also aware of the situation. Robért Hickey, a
representative from the U.S. Department of Commerce Economic Development, visited Clinton
County and discussed federal Economic Development Assistance grants with city and county
officials.

White House Chief of Staff Joshua B. Bolten has been appointed as the White House Haison fof
this issue.
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Congress of the Enited States
TRashington, B 20510

July 15, 2008
Thomas O. Bamett William E. Kovacic
Assistant Attorney General Chairman
Anititrust Division Federal Trade Commission
U.S. Department of Justice 600 Pennsylvania Avenue, NW
950 Penmsylvania Avenue, NW ‘Washington, DC 20580

Wn‘lﬂnu}nn' DO 20530

ABNDZ0N, 2N L2

Dear Assistant Attorney General Bamett and Chairman Kovacic:

‘We are writing to draw your attention to a May 2R announcement by Deutsche Post World Net
and its wholly-owned U.S. subsidiary, DHL Express U.S. (collectively “DHL"). According to a
press release issued by the company, DHL intends to enter into a contract with ane of its
principal compefitors, United Parcel Service, Inc. (“UPS™). We believe that any DHL/UPS
agreement raises substantial anfitrust issues under Section 1 of the Sherman Act and Section 7 of
the Clayton Act. As aresult, before DHL and UPS complefe contract negotiations, we strongly
believe the Department of Justice, Antitrust Division (“POJ”) and he Federal Trade
Commissien (“FTC") must examine any agreement; giving close scrutiny to the contract’s harm
to competition and consumers.

In its press release, DHL announced a plan to restructure its U.S. business “by working with
UPS.” Based on various press reports, as well as discussions with DHL and UPS, it appears that
DHI and UPS will enter into a Jong-term contract under which UPS will provide air
trapsportation services for DHL within North America. In sum, this agreement will allow for
UPS and DHL 1o integrate key strategic assets.

We understand that the air transportation segment is a key component in the delivery of packages
within the United States market. In addition, we also understand that the air transportation
segment of the package delivery service appreciably impacts the cost and quality of the.service.}
If a final agreement is reached, DHL will surtender control over cost and service quality to one
of its chief competitors, UPS, one of the two largest package delivery companies in the U.S.
market. Consequently, we are concerned that if DHL ceases to control such a significant
segment of its U.S. business operations, consumers will suffer in terms of'the cost and the quality
of the service pmwded.

! Attached as Exhibit 1 is a document that we understand was generated by UPS. In the document, UPS states that
“Single carrier handling of shipments — from pickup fo delivery” is a compétitive strength to be used to its
advantage.
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Sherman Act Section One Issnes

Based on the Antitrust Giddelines for Collaborations Among Competitors (the “DOJ/FTC IV
Guidelines™), your agencies’ guidance indicates that an agreement that limits the independent
decision making or combines control over key assets is prone to result in situations that “reduce
the ability or incentive [for competitors] to compete independently.” In addition, the DOJ/FTC
TV Guidelines also note that competitor collaboration “may increase the likelihood of an exercise
of market power by facﬂrmnng explicit or tacit collusion.”

We are very concerned that any agreement between DHL and UPS in such a concentrated market
increases the likelihood of anticompetitive collusion in that market. Our concern arises because
it is inevitable that any agreement between DHL and UPS will require the sharing of
competitively sensitive information, In addition, if DHL arid UPS agree to an air transportation
services agreement, DHL will surrender cost and quality control to UPS ovér a significant part of
its U.S. operation. Outside of any cooperative agreement such as the DHL/UPS contract, we do

not believe these competitors would share such infofmation, nor woald a company cede
opérational control over such an important part of its business.

‘While the DOJ/FTC IV Guidelines point out that information sharinig is often reasonably
netessary to implement agreements, the guidelines also note that in some cases in which the
participants are actnal or potential competitors, sharing information increases “the likelihood of
collusion on matters such as price, output, or other competitively sensitive variables.” Asa
result, such an agreement should be scrutinized closely fo ensure that it does not lead to
consumer harm in terms of increased costs or decreased services, Finally, although neither UPS
nor DHL has been publicly implicated, the DOJ’s investigation into criminal antitrust activities
by certain global freight carriers evidences the need for the antitfust anthorities to scrutinize any
agreement between competitors. )

Clayton Act Section Seven Issues

‘While we recognize that Section 7 is genemily applied to mergers and acquisitions that
substantially Jessen competition, Section 7 has also been applied to the formation of joint
ventures and other business combinations. We believe the application of Section 7 to this
transaction is appropriate. If2 DHL/UPS agreemént is consummated, then the two companies
will combine air transportation assets. These assets are a key clement of package delivery
services. In our opinion, this agreeinent will result in the de facto merger of the companies,
resulting in the elimination of a significant competitor in the market for package delivery
services. The DOJ and FT'C must ensure that any DHL/UPS combination does not harm
consumers, particularly given the limited number of competitors in the relevant market and the
significant barriers to entry for potential new competitors.

Conclusion
As the nation’s antitrust enforcement agencies, the DOJ and the FTC should immediately open

an investigation into the proposed agreement between DHL and UPS to ensure that consumers
are protected from any actual or potential anticompetitive harm. We welcome the opportunity to
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pmvxde additional assistance and request that you respond to this letter with all deliberate speed
in light of the parties® stated plans to complete an agreement quickly.

Respectfully,
@dorge V. Voinovich Sherrod Brown Michael R. Turner
United States Senator United States Senator Member of Congress
’ e
Zé/m" cégﬂ / 2 =
Ralph Regula Tim Ryan bert Latta
Member of Congredd Member of Congress Member of Congress
,QMLA&C vaxUa: Ptk otte.
wid Hobson Patrick J. Tiberi Betty S
Member of Congress Member of Congress Con
M
Charlie Wilson
ember of Congress

Steven C. LaTourelte
Member of Congress

Marcy Kaptur, Y
Member of Céfigress

ce:  Honorable Michae] Mukasey, United States Attorney General
Neelie Kroes, European Commissioner for Corapetition
Dr. Bernhard Heitzer, President of the German Federal Cartel Office
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241 Russeil SewaTe DFFCE Buttem

JOHN McCAIN
WASHINGTON, DC 205100603
i 1202) 2262235
Newvx 1618 S
COMMHTTEE ON ARMED SERVICES R N . = m‘ 105 i
COMMITTEE ON COMMERCE. ‘m t[ﬂ m ProEn, AZ 85018
SCIENCE, ARD TRANSPORTATION ﬂl m mﬂtf. 1802 §52-2410
COMMITTEE ON INTNAN AFFASKS 2703 SouTs Laczsnont DT
SATE ¥
Trueg, A2 55282

14801 88756289
407 WEST Congrss STreet
Surre 1063

Tugson, AZ 85701
1520) 6706334

August 12, 2008 TELEPHONE FOR HEARING INPAMED

1502 952-0178

The Honorable Herb Kohl, Chairman

The Honorable Orrin Hatch, Ranking Member

Senate Committee on the Judiciary

Subcommitiee on Antitrust, Competition Policy and Consumer Rights
United States Senate

Washington, DC 20510 v

Dear Subcommitiee Chairman Kohi and Ranking Member Haich: .

1 am writing to request your Subcommittee hold an oversight hearing on the proposed contractual
agreement between DHL Express US (DHL) and United Parcel Service, Inc. (UPS), whereby,
according to press reports and concerned citizens, UPS would become the exclusive provider of
gir transportation for DHL's North American package delivery service for a 10 year period.

While I am in no way passing judgment on the legal merits of the proposed transaction, I do
support your call for the agreement to be subject to a thorough federal entitrust review by the
Department of Justice, Further, 1 believe that it is appropriate for the Congress to consider the
sniitrust issues surrounding this matter and its impact on consumers’ costs and quality in
services, and urge your Subcommittee to conduct shch a review as soon as possible,

Thank you for your time and consideration of this request.,
Sincerely,

He L

John McCain
United States Senator

FRNTED ON RECYOLED PAPER
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Congress of the Tnited States
BHashington, BE 20515

August 12, 2008

Dr. Frank Appel, Chairman
Deutsche Post World Net
Charles-de-Gaulle-Str. 20
53113 Bonn

Germany

Dear Dr. Appel:

We are writing in regard to the proposed contractual agreement between DHL Express US
(DHL) and United Parcel Service, Inc. (UPS), whereby, according to press reports and concerned
citizens, UPS would become the exclusive provider of air transportation for DHL's North
American package delivery service for a ten year period.

Recently, we had the opportunity to hold a meeting that was attended by many citizens from
Wilmington, Ohio, and learned about a wide-range of concerns surrounding this proposal,
including the potential loss of thousands of jobs in the local area. While we are in no way
passing judgment on the merits of the proposal, we do urge you to visit Wilmingtor, Ohio, in the
very near future and take the opportunity to hear first-hand the many important issues of concern
to the affected community.

Thank you for your time and consideration of this request.

Sincerely, ‘
Jee Y Wi Y Prn—
John McCain . Mike Turner
United States Senator United States Congressman

PRINTED DN RECYCLED PaPER
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18.08.2608 16:43 R, 422 Bat

Deutsche Post '€ Warld Net
Frank Appel MAL EXPRESS LOGETICS FNANCE
CNef Expcanive Cficer
Deutche fost

Senator John McCain
United States Senate

241 Russell Senate Of¢. Bkig
Washington, DC 20510

Fax + 4 202 228 2862

18. August 2008
Dear Senator McCain, Dear Congressman Tumer,

Thank you very much for your letter dated Auguet 12, 2008, ! appraciate your concemn with
regards to tha propased contractual agresmant batwesn DHL Express US and UPS.

The proposal currently an the table is by nature a pura commercial suisourzing contract for
services betwean two saparate companies, fimited to DHL's alrift in America, and would not
diminish the competifive situation betwean DHL and UPS in the U.S. in any way. | can as-
sure you that all other opfions had been thoroughly reviewed before the dedision as it
stands today was made. | am vary aware that the plan will hava significant impact on the
poople working at the air hub in Wilmington, However, thera is no altemative to taking this
drasfic measure. DHL Express U.S. surrently incurs annual tosses of §1.3 billion. This
feaves me no othar cholra than to procsed as planned, also cansidering my overall respon-
sibility as Chief Executive Officer of a global company and o safeguard as many jobs as
possible in tha U.8.

DHL tap management has in the past months had extensiva contact with dacision-makers
on the lotal and national level contaming this issue. | hava personally hekd detafiad phona
conversations with Dhio L. Governor Lee Fisher and L.S. Ambaseador Willam R. Timken,
Jr. in June, John Muflen {(DPWN managemant board mamber and DHL Express CEO) and
his team met on two Instances in early June with U.8. Senators Sherrod Brown and George
Vainovich; Congressman Michael Tumer, Governor Ted Strickiand, Lt Gov. Lee Fisher and
savera) Ohlo Staia Legisiators. Follow-up communications took place between our team and

officials in Ohio.
Poeasl addrcs Busirgs address “Misttory’ atidrete Phens +43 228 1529090
Dewnsche Rt AT Dectische Post AG Devtsche Fost AG o +49228182-2060

Hesdquerters
£3250 Bonn, GERMANY  Chavles-tle-Goule-Snlle 20 Fitzdar Past g
S3113 oy, GERMANY 53113 Bonn, GERMANY
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DHL has afready committad to fund a triple-digit miffon-doflar amount on planned sever-

anca, refention, and haalth-banafits for the workforce in Wilmington — that includes ABX,

ASTAR and DHL employees — and other U.S. Iocations. | have g dedicated tzam with senior
members from scross the company acling on my behalf to ansure the propsr implementa-
tion of thesa mitigation efforts in direct conversations with representatives of the community.
Al details regarding the mitigation review process will b2 brought to my parsonal aftention
and | will continus to be p ally invoived in the process. | want (o give the team me &

determine the effectivenass of ths angoing mBigation sforts and other infiatives, if any, that
may bis appropriate for DHL to help in Wimington. Onoe that pian is established, ! plan at

the uppropeiste time to travel to the U.8. to discuss how we can implement & in clase coop-
eraiion ard in open dialogue with local authorfies and other stakeholdars. | will b happy to
keep you informed on progress.

Again, the DHL family and | parsonally deeply regret that this unavoidable and
decision will causa severs hardships to many families in Wilmington and Ohio. My col-
leaguas and | wiff do our best to be of help.

Frank Appel
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e ' HEAL'TH, EDUGATION, LABOR AND FENSIONS
HOMELAND SECUNTY ARD
ﬁmtul%mtm Smate S ovenmnons
WASHINGTON, DC 20510 VETERANS' AFFAIRS
Tuly 29, 2008

Kart Zinsmeicter

Dmofﬁstmsﬁcl’oﬁ:yCmcﬂ

Ths Whits House

1600 Ponnsylvania Avenue NW

‘Washington, DC 20500

During my recent travels, 1 visited with the mayor of Wilmington, Ohic and workers who would
be affected by a proposed DHL-UPS sgreament for services that would keed fo the closing of the DHL
fxalnymWilmmgm.

Twriis io you in my capacity &s & U.S, Sonstor bocause [ belisve thet fh Adminieteation punet prt
now i two fivats: first, G Departmant of Jostios should exeumdne the transaction to encurs that it iz not
in viplation of antitrost Iaws snd sccond, i€ # is not, then the poverament mnst work to ensure thet these
workers and this compmmity are not left without assistanca in finding new work for its people and new
use for the existing infrastructare. T am pleased thaf you and Assixiant Secretury of Commercs Sendy
mmmwmmmmmmﬂnmmmmﬁm
assistance I or my staff can provide.

Aumma'ofmmkw the proposed consolidation of DHL's domestic airlift operations
under & competitor, UPS, mises concern, At the very least, the DOJ shonld examins whother baving two
competitors in 2 fairly conventratad market net ag partners would have anti-compatitive offects,

F'the deal proceeds, Governor Strickland sad Senator Brown have both told me that the DHL
facility in Witmington would likely cease opexating. That would oliminate xt Jeast 8,000 jobs in Ohio and
impact an estbnated 41 counties, That Jevel of concentrated job loss strongly weighs in favor of the
govesnmient assisting them through the difficult time that will follow.

Tunderstand that you sre working with the Department of Labor and the Department of
Commeree to coosdinate a rapid rosponse to what conld be a criss for the communities involved. Asa
Senator on the committes of hrisdiction over the Department of Labor, I would sppreciste additional
detail on your effbrts and bow responding to this situation could serve a3 & modol for other communities
‘whese concentrated job loss Is occuring dus to plants moving overseas or increasingly consolidating
markeds,

Sincerely,

Ru—

Barack Obama
United States Senator

Ce: Sandy Baruah, Assistant Secretary of Conumerce for Economic Development
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THE WHITE HOUSE
WASHINGTON

August 14, 2008
Dear Senator Obama:

Thank you for your interest in the possible closure of the DHL facility in
Wilmington, Ohio that could lead to significant layoffs.

Since early Jurie, the Administration has been working with Senators Brown and
Voinovich and Congressman Turner on a coordinated effort in the event this
proposed consolidation is completed and assistance Is needed. Representatives
from the Depariments of Labor and Commerce plus the Small Business
Administration visited the area on June 28 to brief community leaders on federal
assistance capabilities.

The Department of Labor and Ohio's Rapid Response team have laid the
groundwork for Rapid Response services to DHL workers in the event of a
shutdown. The Department has also worked closely with the state of Ohio fo
prepare a National Emergency Grant application that would fund special services
for affected workers. These preparations will aliow a brisk response if layoffs
oceur.

Simultaneously, the Economic Development Administration at the Department of
Commerce has begun to formulate mid- and long-term recovery plans. The agency
is hiring a full-time recovery coordinator for Clinton County (Wilmington), who will
work from the offices of the Ohio Valley Regional Development Commission for up
to three years, collaborating with officials in a three-county area on an economic
development plan for the affected reglon.

One of EDA's immediate goals is fo bring to Clinton County community leaders -
from other areas of the country who have experienced similar economic .
dislocations, so they can brief local officials on lessons learned on the recovery
path. Should layoffs occur, EDA will fund projects ranging from strategic planning
to paying for certain public-works investments.

In addition, Small Business Administration senlor officials have toured the region
and are preparing to aid displaced workers with technical assistance and access
{o capital to start businesses. SBA regicnal and field offices have briefed local
Ipaders on SBA’s program tools.

As you are aware, on antitrust matters the decision of whether to initiate an
investigation must rest wholly with the Department of Justice. Assistant Attorney
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General Thomas Bamett has recently assured Members of Congress concemed
with this case that “whenever a proposed transaction raises significant
competition issues, the Antitrust Division conducts a thorough investigation. if the
Department determines that a proposed transaction would substantially lessen
competition in violation of the antitrust iaws, we take appropriate enforcement
action.” :

The action agencies are the Federal leads in all of this. My role is fo break
logjams and share information, while making it clear to all Federal partners that
this large potential dislocation is a serious concern to President Bush.

Please let me know if you'd like additional details from the agencies overseeing
this important effort. I'm copying several of your Congressional colleagues who
share our inferest in the economic future of the Wilmington area.

el 2
= ‘ é’l-s/y
Karl Zinsmeister
Assistant to the President for Domestic Policy

Director, Domestic Policy Council

CC: Senators Brown and Voinovich, Répresentative Turmner
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@ongress of the Hnited States

Hashington, BE 20515
Augunst 13, 2008
Her Excellency "
Dr. Angela Merkel
Chancellor of the Federal Republic of Germany
Willy-Brandt-Strafie 1
10557 Berlin
Germany

Chancellor Merkel:

We are writing {o bring a very serious situation involving Deutsche Post World Net and its U.S.
subsidiary DHL Express U.S. (collectively “DHL™) to your attention. On May 28, DHL
announced it intended to cease its business relationship with ABX Air and ASTAR Air Cargo.
Instead, DHL announced it intends to enter into a 10-year agreement with United Parcel Service,
Inc. (*UPS™) for air transportation services, which if consummated, will result in DHL
abandoning a hub in Wilmington, Ohio, resulting in the loss of over 8000 direct jobs and tens of
thousands of indirect jobs.

DHL's announcement 1o partuer with UPS is problematic for a number of reasons. First, we
believe the contemplated business relationship between DHL and UPS raises significant and
troubling competition issues. Indeed, we find it very troubling as to why a company in a
concentrated market would tum to one of its chief competitors to find cost savings. Asa
consequence, we are deeply concerned about the potential for anticompetitive conduct to occur,
and we have raised these issues with both U.S. and EU competition authorities.

Second, we are concemed that DHL’s decision to abandon the Wilmington facility and the
surrounding communities will have consequences in the United States beyond the immediate
devastating impact to the Wilmington area. Americans are starting to rethink their views on the
benefits of global investment and the interconnected global economic system. If DHL’s actions
towards Wilmington are indicative, continued erosion in public support for international
investment and the global economy is the likely result.

You should note that during meetings with government officials, DHL s senior management
indicated that the state of Ohio, the Wilmington-area workers, ABX Air, and ASTAR Air Cargo
were all high-quality partners in the operation of the Wilmington facility. The stakeholder
commitment to DHL also entailed a significant financial component. The state of Ohio, cxty of
Wilmington, and Clinton County have invested over $400 million into the Wilmington area in
support of this hub. " In spite of all of the substantial stakeholder commitments to DHL, the
company plans to abandon Ohio without giving the stakeholders the opportunity to work as
trusted partners to help DHL to succeed.

Moreover, DHL’s treatment of the stakeholders in recent months can be described as nothing

less than appalling considering the long and friendly relationship between our two nations and
the businesses that operate in both countries. For example, in what can charitably be described

PRINTED ON RECYIRLED PAPER
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as a raajor error in protocol, DHL made its announcement abowt the Wilmington facility while it
was hosting the Mayor of Wilmington in Germany. When it made this announcement, DHL
gave no advanced notice to Wilmington's Mayor or other Ohio political and business leaders.

‘We raise this issue with you not only out of concern for the Ohio workers that will be impacted
by this decision. bui also because we are concerned that such dismissive treatment by such a
significant German cornpany will not be easily forgotien in the United Siates. The situation and
DHL's indifference could easily undermine U.S. views on matters such as completing the next
stape of the Open Skies, how foreign investment into the United States is viewed, and general
U.S.-German trade relations, The attention the DHL proposal has drawn from both Presidential
campaigns serves to confirm the urgency of this situation.

‘We understand that there is some surprise about the opposition to this transaction. Our reaction
should not come &s a surprise. In fact, we understand a similar situation arose in Germany
related to the closing of a mobile phone manufacmring facility and the loss of German jobs, and
the reaction was equally as strong. At a minimum, in the worst-case scenario, we believe DHL
‘has a social obligetion to hmv‘dc substantial assistance with regard to severance packages, health
care coverage, and the redevelopment of the Wilmington facility. DHL owns the Wilmington air
facility, and we believe it entirely appropriate for DHL to return the airport io the comuunity,
provide the requisite assistance for the city to redevelop this important asset, and allow the
community to mitigate this devastating loss should DHL decide not 1o reconsider its decision,

As a result of the concerns we describe above, we believe it is important that you are aware of
this situation. We hope that DHL will reconsider this decision and work with its American
partners.  We would appreciate your bringing to DHL's attention the international aspect of the
decision and would be more than happy to work with your designee if you believe it would be

helpful.

Sincerely,
‘Georgc V. Voinovich cn-od Brown Jghy A. Boehner .
United States Senator United States Senator ber of Congress
David Hobsen

Member of Congress
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Patrick J. Tiber

Betty on

Member of Congress Member of Congress
Charlie Wilson Steve Chabot
Member of Congress Congress Member of Congress

Michael Tumer - ‘ Robert E. Latta
Member of Congress Member of Congress

cc: Ambassador Klaus Scharioth
Ambassador William R. Timken, Jr.
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OFFICE OF U.S. SENATOR SHERROD BROWN
For Immediate Release ‘

Thursday, August 14, 2008

Contact; Meghan Dubyak

(202) 224-3978

BROWN CALLS ON BUSH ADMINISTRATION
TO CONSIDER PROPOSED DHL DEAL WHEN
NEGOTIATING OPEN SKIES

WASHINGTON, DC—U.S. Senator Sherrod Brown (D-OH) today called on the Bush

aduinistration 1o take into acoount DHL's recent actions as the administration negotiates

Stage I of the Opea Skies agreemcnt with the European Union. Ina letter to Secretary of
State Condoleezza Rice and Transporiation Secretary Mary Peters, Brown urged that they
consider DHL’s proposal to outsource air cargo services to major competitor UPS when
negotiating Open Skies.

“Jt is important that U.S. negotiators take into account the lessons learned from DHL’s
actions [when negotiating the Open Skies agreement],” Brown wrote today in a letter to
Rice and Peters. “Before the Administration agrees to weaker oversight and regulation
over foreign stakeholders who already exert extraordinary influence over U.S. markets
and our economy, it is essential that you have adequately assessed the likely impact, both
positive and negative, of your actions.

The Bush administration is currently negotiating Stage I of the Ope.n Skies agreement
with the European Union, &n agreement that would ease restrictions on international air
transportation. This includes passenger, cargo, and chartered flights.

Today, Brown called on Rice and Peters to evaluate the effects of the DHL proposal
when negotiating the Open Skies agreement. On May 28, DHL’s parent company,
German-based Deutsche Post World Net (DPWN), announced a proposal to outsource the
aviation services currently provided by ABX Air and ASTAR to its competitor UPS.

Brown, along with federal, state, and local officials, is working to save more than 8,000
area jobs that would be lost if DPWN finalizes a deal with UPS. Last month, Brown
convened a meeting with Sandy Baruah, Assistant Secretary of Commerce for Economic
Development, on the DHL proposal. In the meeting, Brown and Senator George
Voinovich stressed the magnitude of the sitnation and ways to prevent job loss. They also
raised the anti-trust implications of the DHL proposal and requested that the Economic
Development Agency assign staff to work on-the-ground in Wilmington. Barugh .
committed to assigning a full-time employee to work in Wilmington.
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Also in July, Brown delivered more than 9,000 petitions to the DHL Director of Hub
Operations for Wilmington and unveiled a new DHL page on his Senate Web site. This
page serves as a news and information source for families affected by the possible DHL
deal. The Web page, on Brown’s Senate Web site www.brown.senate.gov, allows visitors
to read stories and news about the issue and o submit their own stories. Brown will use
the stories to educate his colleagues and continue to raise awareness.

A full copy of Brown’s letter to Rice and Peters is below:

August 14, 2008
The Honorable Condoleezza Rice | The Honorable Mary Peters
Secretary of State ; Secretary
State Department Department of Transportation
2201 C Street NW 1200 New Jersey Avenue SE
Washington, DC 20520 Washington, DC 20590

Dear Secretary Rice and Secretary Peters:

As negotiators from the State Department and the Department of Transportation (DOT)
plan Stage Il of the U.S.-European Union Air Transport Agreement (“Open Skies”),
please take into account recent actions by Dewtsche Post World Net (DPWN), the
German-based parent company of DHL Express U.S. On May 28, DPWN announced that
it plarmed to terminate long-term contracts with U.S.-based express package delivery
airlines ABX Air and ASTAR, and to owtsource the aviation services provided by those
airlines to competitor United Parcel Service (UPS).

The proposed agreement with UPS, if completed, will mean the direct loss of more than
8,000 Ohio jobs and potentially thousands more downsiream jobs in the region. Adding
insult to injury, the city of Wilmington and the state of Ohio extended more than $400
million in tax incentives to DPWN to solidify the establishment of DHL operations there.

I raise these impending layoffs in Ohio in the context of the next stage of Open Skies talks
because it is important that U.S. negotiators take into account the lessons learned from
DHL's actions. In 2003, when DHL purchased Airborne Express, DHL said the
transaction would: 1) increase profitability and market share for both companies; and 2)
enhance free market competition by creating a new entrant info an express delivery
market dominated by two major carriers: UPS and FedEx.

Unfortunately, that has not been the experience of DHL in the U.S. market.

Before the Administration agrees to weaker oversight and regulation over foreign
stakeholders who already exert extraordinary influence over U.S. markets and our



190

economy, it is essential that you have adequately assessed the likely impact, both positive
and negative, of your actions.

U.S. negotiators have cited an analysis conducted by Booz Allen Hamilton to project the
creation of 80,000 new jobs in both Europe and the United States through the treaty.
That same report cites many other likely economic benefits of Open Skies, but does not
highlight a single negative impact, potential or assured, of the Open Skies Initiative. 1
am confidert the Administration is not relying on this single report, prepared not for the
U.S. but for the European Commission, fo assess the economic implications of this
initiative, Irequest that you provide the other analyses that underlie your pursuit of the
Open Skies Initiative. '

It may well be that an additional stage of Open Skies with Europe would be a beneficial
step for our cowntry, but with DHL threatening to devastate Ohio's economy and reduce
competition in the U.S. express carrier market, it is clearly crucial for our nation to enter

N L

Open Skies fully informed and with owr eyes wide open.

ALy staffwill follow up with you to determine how fo minimize the burden on your offices
as you convey the analytical information I have requested in this letter. I have
appreciated the willingness of the Bush Administration to work with the Ohio delegation
on matters surrounding the proposed DHL-UPS deal, and I thank you in advance for

your cooperation,

Sincerely,

Sherrod Brown
United States Senator
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SHERROD BROWN
oMo

e Wnited States Senate

BANKING, HOUSING, .
AND URBAN AFFAIRS WASHINGTON, DC 20510

HEALTH, EDUCATION,
LABOR, AND PENSIDNS

VETERANS® AFFAIRS

August 14, 2008
The Honorable Condoleszza Rice The Honorable Mary Peters
Secretary of State Secretary
State Department Department of Transportation
2201 C Street NW 1200 New Jersey Aveaue SE
‘Washington, DC 20520 Washington, DC 20590

Dear Secretary Rice and Secretary Peters:

As negotiztors from the State Department and the Department of Transportation (DOT)
plan Stage II of the U.S.-European Union Air Transport Agreement (“Open Skies™),
please take into account recent actions by Deutsche Post World Net (DPWN), the
German-based parent company of DHL Express U.S. On May 28, DPWN announced that
it planned to terminate long-term contracts with U.S.-based express package delivery

" airlines ABX Air and ASTAR, and to outsource the aviation services provided by those
airlines to competitor United Parcel Service (UPS).

The proposed agreement with UPS, if completed, will mean the direct loss of more than
8,000 Ohio jobs and potentially thousands more downstream jobs in the region. Adding
insult to injury, the city of Wilmington and the state of Ohio extended more than $400
million in tax incentives to DPWN fo solidify the establishment of DHL operations there.

1 raise these impending layoffs in Ohio in the context of the next stage of Open Skies
talks because it is importamt that U.S. negotiators take into account the lessons Jearned
from DHL’s actions. In 2003, when DHL purchased Airborne Express, DHL said the
transaction would: 1) increase profitability and market share for both companies; and 2)
enhance free market competition by creafing a new entrant into an express dehvery
market dominated by two major carriers: UPS and FedEx.

* Unfortunately, that has not been the experience of DHL in the U.S. market.
Before the Administration agrees to weaker oversight and regulation over foreign
stakeholders who already exert extraordinary influence over U.S, markets and our
economy, it is essential that you have adequately assessed the Iikely impact, both positive
and negative, of your actions.

U.S. negotiators have cited an analysis conducted by Booz Allen Hamilton to project the
creation of 80,000 new jobs in both Europe and the United States through the treaty.

PRIVIED ON RECYCLED PAFER
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That same report cites many other likely economic benefits of Open Skies, but does pot
highlight a single negative impact, potential or assured, of the Open Skies Initiative. Jam
confident the Administration is not relying on this single report, prepared not for the U.S.
but for the Evropean Commission, to assess the economic implications of this initiative. I
request that you provide the other analyses that underly your pursuit of the Open Skies
Initiative.

Tt may well be that an additional stage of Open Skies with Europe would be a beneficial
step for our country, but with DHL threatening to devastate Ohio’s economy and reduce
competition in the U.S. express carrier market, it is clearly crucial for our pation to enter
Open Skies fully informed and with our eyes wide open.

My staff will follow up with you to determine how to minimize the burden on your
offices as you convey the analytical information I have requested in this letter. I have
appreciated the willingness of the Bush Administration to work with the Ohio delegation
on matters surrounding the proposed DHL-UPS deal, and I thank you in advence for your

cooperation.

Sherrod Brown
United States Senator
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Nnited States Semate
COMMITTEE ON THE JUDICIARY
WASHINGTDN, DC 205106275

Angust 4, 2008

The Honorable Thomas Bamett
Assistant Attorney Gengral

Anfitrast Divisi

United States Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

The Honorable William E. Kovacic
Chairmen

Federal Trade Commission

600 Permsylvania Avenue, N.W.
Washington, D.C. 20580

DmAssistantAﬁomechnmlBamdtsndChaixmmKovasic:

On May 28, 2008, DHL Express US (“DHL") and United Parcel Service, Inc.
(*UPS") announced their intention to enter into a contract where UPS will become, for
ten years, the exclusive provider of air transportation for DHL's North American package
delivery service, As the Chairman and Ranking Republican Member of the Sepate
Antitrust Subcommitiee, we believe that this proposed agreement raises important
antitrust and competition issues that should be examined carefully by the Department of
Justice (“Department”) or the Federal Trade Commission (“Commission™).

UPS and DHL are, respectively, the second and third largest overnight package
delivery services in the United States. Therefore, if consummated, DHL, will become
reliant for ait transportation on one of its two major competitors. This raises the
question if DHL will still be able to cffectively compete against UPS, since UPS will now
have a large role in determining the cost and quality of DHL's services. In addition, we
presmme that such a relationship would also require DHL to adopt UPS’s package
tracking, labeling and hub distribution systems. Whethez, and how, DHL packages will
receive priority should UPS planes fill to capacity is another concern raised by this deal.
As a result, some critics of the proposed agreement contend that DHT, will become a
captive of UPS, rather than an independent competitor. Further, baving only two airlines
providing national airlift capacity for overnight package delivery could raise the risk of
serious economic disruption should service on one of these two airlines be reduced due to
unforeseen difficulties, such as a strike, mnmtenanccxssuw,weatherd:mlpuonsorother
similar disruptive events.
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It has been reported that the parties are close to finalizing this agreement. The
prospect of a quick ratification is equally disconcerting since the proposed contract will
have a devastating financial impact on DHL’s current air transport providers, ABX Air
and ASTAR and these airlines’ base of operations, southemn Ohio,

'Itshouldbcnotedthatwehavenotreachedaconclusionastothelegzﬁtyofﬂ:is
proffered transaction under the antitrust laws. However, due to the issues raised above
and urgency of this matter, we respectfully request that the antitrust agenties initiate an
investigation into this arrangement immediately.

Thank you for your consideration of this matter.

Ys

Noh ke S SHAL.

L~ W

HERB KOHL DRRIN G. HATCH
Chairman, Subcommities on Ranking Member, Subcommittes on
- Antitrust, Competition Policy Antitrust, Competition Policy, and

and Consumer Rights Consumer Rights
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Saturday Interview - For Deliveries, Speed Not Quite of the Essence - Interview - NYTim... Page 1of3

Bhe New Hork Fimes s ey e K

nytimas.com

Angust 16, 2008
SATURDAY INTERVIEW
For Deliveries, Speed Not Quite of the Essence

By ELIZABETH OLSON

HIGH fuel prices and a shuggish economy have taken a toll on overnight delivery services, foreing some
significant shifts in how the biggest operators do business, DHL Express, the country’s third-biggest
overnight deliverer, recently hired a rival, United Pareel Service, to handle its air cargo operations in the
United States.

‘While its global business Is profitable, the American segment of DHL, acquired in 2002 by Deutsche Post of
Germany, is expected to lose $1.3 billion this year.

In an interview from DHL’s American headguarters in Plantation, Fla,, its chief executive, John P. Mullen,
discussed the deal with UP.S.

Q.thtﬁmdmveyouhomakeadealwithtl.?.s.?

A. The cost of matntaining our network in the United States has been very painful to us, and #t's been
exacerbated by the increasing fuel costs, Under the arrangement with UP.S,, if our volume should continue
o fall, our costs fall with it. And we have 110 aircraft in the United States, a lot of which are quite old and will
need replacement in the coming years. So we avoid that capital expenditure.

Q. What kind of impact have fuel costs had?

A. Very considerable. First, the straight cost burden, and our fuel surcharge does not cover all of it, But more
importantly, it starts changing a customer’s behavior, When you say there's a surcharge of 5 percent or 10
percent, they read the newspapers and they know fuel is going up. But when you start talking 30 percent and
up, which is what we've got at the moment, the customer starts saying: “Well, do ! really need the package
there tomorrow morning at 10:307" .

Q. Has that translated into less demand for air service?

A, We're seeing that customers are downgrading their service expectations, from air to ground. And once
customers change, it’s pretty hard to get them to come back again. And even if fuel prices were to come down
significantly, we're not sure customers would revert to wrgent air express. Our whole industry is going to have
1o adjust becanse, while it may not be tomorrow, we're going 1o see huge amounts of our revenue migrate to
ground and other forms of transport.

Q. By outsourcing your zir cargo services to a rival, where does that leave the company? What is the business
model now — more ground and less air?
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A. Our business model hasn't changed. We're still picking up the package, we're still delivering it. But instead
of giving it to one operator who is flying just for us, we're giving it to U.P.S., which, althoughitisa
competitor, is just a service provider. The enstomers wouldn't actually know whether we used UP.S. or
somevne else for the air segment. .

Q. What was the price of this deal?

A. UP.S, will charge us about a billion dollars a year to move our material. Our savings, taking into account
other restructuring, including closing 30 percent of our ground stations in the United States, will save us
sbout a billion dollars a year.

Q. How many jobs will you be cutting?

A. We're cutting 1,500 to 1,800 of our own employees, including some at our air hub in Wilmington, Obio.
And these changes will have an impact on our suppliers, which will mean several thousand more jobs will be
affectad. Our cuts will come in smaller towns, and we'll close stations where there are several in the same
area.

Q. What percentage of your business will be affected by these changes?
AWe’msﬁmaﬁngﬁatﬁsechmgw,whﬂetheymﬂﬁiﬂykrg&wﬂmbhawmhnpadmabmﬁ4
percent of our shipments. In other words, 4 percent of our shipments will go from early morning delivery to
maybe afternoon delivery. We'll still be delivering them, but they will be slightly slower than before, but only
asmall percent. T

Q. How does this affect the general landscape in the United States for deliveries?

A It shouldn't meke any appreciable difference, and while the deal should make us both more productive, we
remain full-tilt competitors, In the rest of the world, in Europe, Asia and emerging economies — where we
are in a mnch stronger position — we are trying to make life a5 difficult as possible for them,

Q. How much of a decline in daily package volume have you seen because of the economy slumping?

A. Some customers are not sending altogether, But most are trying to find a cheaper way, such as sending it
by ground. We've got the double impact right now of fuel costs and the economic recession because we carry
an awful lot of mortgage docurnents, contracts and so on, end that side of our business is very significantly
under pressure, Air express overnight volumes in the industry are down anywhere from 5 percentto1s
percent from this time last year.

Q. When will the new arrangement go into effect?

A. We hope to have a completed agreement with U.P.S. in a couple of months, and we would start to migrate
volume across. We would Iike to see it all in place by mid- to late 2009. But at the end of the year, our busiest
season since stores and other parts of industry are ramping up, we will slacken off and try ot to make too
many changes until the new year.
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DAVID L. RAIZK

1088 Xenia Avenue
Wilmington, OH 45177
937-382-4715 Home
937-382-5458 Office

e Lifelong resident of Wilmington
¢ Educated by the Wilmington City Schools and Wilmington College

» Worked his entire adult life in the Wilmington business community, the last 29
years at Bill Marine Ford

» Served the city as Director of Public Safety, 16 years as President of City Council,
the last 8 years as the city’s mayor and began his 3rd term as mayor January 2008

Mayorial Accomplishments

See attached pages

Active in Church and Community

Member of the Wilmington Friends Meeting

Chairman of the Board of the Mental Health and Recovery Center of Clinton County
Former Member of the Board of Trustees of Wilmington College (16 years)

Director of the Wilmington Community Improvement Corporation

Personal

He and his wife, Mary Ann, have two daughters, Lauren and Leyla
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ACCOMPLISHMENTS DURING MAYOR RAIZK’S TERMS
New Four Million Gallon Water Treatment Plant placed in full operation in 2000

Repaired and improved downtown waterline and fire suppression — summer 2007

Water Line Constructed on US 68, N., extending our service territory. This proactive
move will accommodate future growth

S.R. 68 “loop” waterline project approved for completion in 2007/2008 to improve water
service to businesses and residents on the south side of town.

Completion of New Cell at Landfill that afforded an additional 15 years of service; planning an
additional 12 year expansion to delay need to open a new cell.

State Urban Repaving Program - $1 million grant paved 4.16 miles of state highway within
the city limits

- Completed lease/purchasc for new $400,000 compacter for more efficient landfil operations.

Purchase approved for two snow plough trucks to replace aging fleet for road safety in
winter; dump capacity can be used for general street work in the summer months (delivery in fall
2007).

Traffic Light and Rt-)adway Improvements at Wayne Rd. (SR 73, W.) and Nelson Avenue;
new light to be installed at Vine and South (summer 2007) for improved safety

Rehab of Traffic Islands and Roadway Improvements along Wayne Road and Main Street

US 68 and SR 134 — The turn lane and new railroad crossing with safety gates completed in
2002.

New 19,000 sq. ft. Taxi Facility Opened in 2002 — accomplished with $1.4 million in state
funding; continually replenishing fleet with new vehicles as older ones go out of service.

Over forty New Handicapped Ramps at Intersections Throughout the City - Community
Block Grant funds utilized

Ohio Main Street Community - Wilmington’s designation as a certified “Main Street
Community” is a major step in accomplishing downtown revitalization and qualifying the City
for revitalization grant funds. :

2003 Community Housing Improvement Program Grant - $500,000

2004 CDBG Downtown Revitalization Tier I Grant - $400,000. Money used to assist
downtown property owners w/improving their buildings and city infrastructure projects, including
new windows for the Murphy Theater, a new roof for the General Denver Hotel and many other
fagade and code improvements to downtown buildings.

2005 Community Housing Improvement Program Grant - $500,000
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2000-2007 CDBG Formula Grants — over $300,000 obtained.

2007 CDBG Tier III Grant ($50,000) for the revitalization of the “Little Giant” diner in
downtown Wilmington

Main Street Market Mural — worked with building owner Jim Burnett, an anonymous donor,
mural artist Jason Morgan and the mural commitiee to complete the Main Street Market Mural in
downtown Wilmington

Lowes Drive - (the city’s first north/south connector since Wall Sn'eet)'complcied in July, 2003.

Farquhar Avenue Widened and Rebuilt for safer access to the hospital by emergency vehicles.
This was accomplished in partnership with the CMH Regional Health System, the Ohio Public
Works Commission and State Issue II funding,

New Kroger Store - Working with the city, developers relocated and bm!t a 69,000 square foot
Kroger store and revitalized and rehabilitated Wilmington’s first shopping center.

Homeless Shelter Grants every year

Revitalization of and Preservation of Property Values through property maintenance
code actions and demolition of substandard properties

Acquisition of 128 acre Lytle Creek Nature Preserve on S.R. 134, S., the city’s first '
nature preserve devoted to passive recreational activities, purchased through a Clean
Ohio Grant ($1,149,350) and partial donation by the landowners

Luther W;u'ren Peace Path (1.2 mile paved surface) dedicated in 1999
4-C Bicentennial Trail (1.3 miles paved surface) dedicated July 2005

Urban Bike Route signed in 2005 to connect the Luther Warren Peace Path & the 4-C
Bicentennial Trail creating 3.5 miles of continuous trail for recreational & transportation

purposes

Judy Gane Trail (1.0 mile paved surface) dedication expected 2008; will connect thc 4-
C Bicentennial Trail and Rombach Avenue

Established the Eastside Fire Substation — Station 2 (through the purchase and renovation of
the Vectren building (former DP&L building.) The downtown station — designated as Station 1 -
was also renovated.

Updated Firefighting and Rescue Fleet and Equipment ~ Three (3) new engines, the first
aerial platform in the history of the department, new rescue boat, trailer, and ice rescue
equipment, and a new EMS ambulance added



200

Additional safety services improvements — Fully-staffed police department (24 FT officers);
re-instituted bicycle patrol; updated tornado sirens and all fire communications (changed away
from low-band system to high frequency signal, plus added back-up system). i

Annexations aécomplished - Worked with property owners and City Council to complete
annexation of residential, commercial and industrial property to the City of Wilmington — over
1600 acres, including the DHL Air Park )

Extension of Davids Drive -- a landmark cooperative effort between city, county, the CIC and
R&L Transport; ribbon-cutting expected September 2007.

Commercial development on Rombach Avenue and new Davids Drive extention — worked
with developer to accomplish site development for location of a major clothing and household
goods retailer (to be announced)
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AIRLINE PROFESSIONALS ASSOCIATION
Teamsters Union Local 1224

Affifiated with i of

2754 Old State Route 73 Wilmington, Ohio 45177
(937) 383-2500 Fax (937) 383-0902

N STATEMENT

OF

DAVID R. ROSS
PRESIDENT,
AIRLINE PROFESSIONALS ASSOCIATION, TEAMSTERS LOCAL 1224

BEFORE THE

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
U.$. HOUSE OF REPRESENTATIVES

ENTITLED

“EFFECTS OF PROPOSED ARRANGEMENT BETWEEN DHL AND UPS ON
COMPETITION, CUSTOMER SERVICE, AND EMPLOYMENT”

PRESENTED ON

SEPTEMBER 16, 2008

David R. Ross

President

Airline Professionals Association, Teamsters Local 1224
2754 Old State Route 73

Wilmington, Ohio 45177

(800)294-1224

LT
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STATEMENT OF
DAVID R. ROSS
PRESIDENT,
AIRLINE PROFESSIONALS ASSOCIATION, TEAMSTERS LOCAL 1224
BEFORE THE
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
U.S. HOUSE OF REPRESENTATIVES
SEPTEMBER 16, 2008

Mr. Chairman, Ranking Member Mica, and Members of the Committee, I am
grateful you have called this hearing because this issue is so terribly important to our
national economy and so many workers in Ohio, around the country, and in our
transportation industry. Proof of that, is you have called this hearing. Further proof of
that, is I have had the distinct privilege of personally briefing both Presidential candidates
in this election, Senator Barack Obama and Senator John McCain. I have personally
heard them express their concerns about the antitrust issues and job losses generated by
this anticompetitive deal between UPS and DHL. As you know, Mr. Chairman, Senator
Obama wrote the White House and Senator McCain wrote the Antitrust Subcommittee in
the United States Senate, both expressing their concerns about the concentrated job losses
associated with and the anticompetitive nature of this deal. At a hearing last week before
the House Judiciary Committee, Chairman John Conyers, Jr. concluded more hearings
were required to properly address the antitrust implications of this proposed deal and the
impact on competition in the air shipping industry.

Mr. Chairman, I respectfully request that this Committee (1) oppose the deal
between DHL and UPS as an affront to U.S. aviation policy, which seeks to promote

competition in the air transportation industry and discourage excessive market

domination;' (2) request that this Justice Department initiate an investigation and enforce

! See 49 U.S.C. §§ 40101(a)(6), (9), (10), (b), and (f).
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the antitrust laws of this country in defense of America’s aviation industry; and (3) resist
any attempts to grant DHL a waiver of the citizenship laws that keep our country safe and
ensure the fair application of our labor laws.

My name is Dave Ross, and I am a Captain with ABX Air. I am also the President
of Teamsters Local 1224 that represents pilots who fly for ABX Air. I graduated from the
United States Air Force Academy in 1983, I flew as an instructor and an evaluator in the
T-37 and B-52, and I flew in Desert Storm where I was awarded two Air Medals and the
Distinguished Flying Cross. I only mention my military credentials because I want to
emphasize that 1 am proud of my service and defense of our American way of life. Mr.
Chairman and members of the Committee, thank you for inviting me to testify before you
about the strategic global alliance between two dominant air express carriers — DHL and
UPS. This deal, if allowed, would have serious negative effects on service, costs,
consumer choice and jobs.

DHL’s restructuring announcement threatens the careers of our members and their
ability to provide for their families. As the President of Teamsters Local 1224, with the
support of the International Brotherhood of Teamsters, | testify before you on their
behalf. Also, I am here to speak about a potential economic crisis that threatens a small
town in Ohio called Wilmington. This pending economic crisis was brought about by two
global corporate giants who seek to merge their services and destroy competition as we
know it in the air express market. Through mismanagement, DHL is losing money in the
U.S. Their proposed deal with UPS violates antitrust laws and is an affront to U.S.
aviation policy. Rather than fix their management problems, DHL is now trying to

circumvent our antitrust laws and undermine our aviation policies. Mismanagement of
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the business is no excuse to violate our antitrust laws and undermine our aviation
policies.
Airborne Express was acquired by and then greatly controlled by DHL

You probably remember our airline as Airborne Express. Airborne Express
entered the express delivery business in the forties, delivering tropical flowers from
Hawaii. Airborne rapidly expanded with a domestic focus while serving the shipping
needs of business customers and specialty services. Airborne purchased Clinton County
Air Force Base in 1980, and developed it as the Wilmington Air Park. While enjoying a
relatively low cost structure, Airborne was a consistent third competitor in the domestic
express delivery market that offered a lower priced alternative to consumers and small
businesses.

Airborne Express and DHL had reciprocal strengths. While Airborne established
itself as a strong competitor in the U.S., DHL dominated the international market. DHL
began in California, and even though they were strong internationally, they represented
only a small share of the U.S. market. Deutsche Post World Net invested in DHL, and
gradually increased their investment until gaining 100% ownership in 2002. Soon
thereafter, DHL purchased Airborne Express promising to increase market shares and
profitability of both partners, improve services for consumers, and increase competition.
At the time of the purchase, Deutsche Post rightfully praised the complimentary service
portfolios of the two airlines and Airborne’s broad ground network. By every measure,
this was an acquisition that should have increased competition thereby benefiting

consumers and creating jobs.
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After the purchase, DHL operated two airlines in the U.S. — Airborne Express and
DHL Airways. In Europe, DHL operates two airlines — European Air Transport based in
Brussels and DHL Air UK based in East Midlands. Accordingly, any suggestion they
can’t operate successfully in the U.S. with two airlines is contradicted by their operations
elsewhere. DHL also operates DHL Middle East based at Bahrain and DHL Latin
American based in Panama City. More recently, DHL announced plans to forge an
alliance — a joint venture — between it and Lufthansa Cargo called AeroLogic, with each
having a fifty percent share and flying cargo from a new sort hub at Leipzig/Halle airport.
The opening ceremony for that hub was on May 26™ and was attended by the Mayor of
Wilmington, Ohio. That was two days before DHL’s announcement that devastated
Wilmington, Ohio.

As this Committee is surely aware, DHL’s entry into the U.S. market triggered a
lengthy proceeding before the Department of Transportation because of well-established
citizenship laws for U.S. air carriers. In 2003, Administrative Law Judge Burton S. Kolko
declared DHL Airways a U.S. citizen in DOT Docket Proceeding Number OST-2002-
13089-594. Around that time, the two airlines carrying express packages for DHL were
renamed. Airborne Express became ABX while operating at the Wilmington Airport, and
DHL Airways become Astar while operating sixty miles away at the Cincinnati/Kentucky
International Airport. There was an attempt to relax the citizenship and control laws in a
Notice of Proposed Rulemaking and a Supplemental Notice of Proposed Rulemaking
(Docket Number OST-2003-15759), which was withdrawn after Congress rejected it in a

bipartisan manner.



206

DHL, however, exercised great control over ABX and Astar through two separate
long-term contracts called ACMI Agreements whereby the airlines provide services for
aircraft, crew, maintenance and insurance. Through these ACMI Agreements, DHL
controlled the routes, the on-time performance criteria, third party services, and any
changes of ownership in the form of changes of control. The two airlines provided
express delivery service on a cost plus basis, with ABX reimbursed for all expenses plus
a base markup of 1.75% of revenues and an incentive for performance which could
increase the markup to 2.5%. ABX also has a Hub Services contract with DHL to operate
the sort center in Wilmington and other regional sort hubs.

Through the considerable control exercised by DHL, service declined and market
share suffered. While DHL proposes this alliance with UPS because of cost problems, the

reality is they’ve created a revenue problem because they mismanaged the business.

DHL’s declining market share in a growing market

In the air express business, on-time-performance is everything. At the time DHL
purchased Airborne Express, Airborne had an 18.4% share of the market. From 2003 to
2007, with DHL in control, rather than realizing the synergies and complimentary
strengths of Airborne and DHL International, service declined. Accordingly, package
volumes declined. Market share at DHL/Airborne declined more than 25%, while FedEx
and UPS gained 10.3% and 11.2% respectively. A catastrophic service failure occurred in
September 2005, when DHL mismanaged combining the two sort facilities into one at the
Wilmington Air Park. Rather than integrate the sort facilities over time, they tried to do it
in one night. In a service industry like this, where on-time-performance is measured in

tenths of percentage points, on-time-performance dropped below 70% and did not
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recover for months? because of decisions made by DHL managers and the effective
contro! they exercised through contractual Agreements.

‘While Deutsche Post spoke of increased competition and expanded service when
they purchased Airborne Express, the reality is service declined and they now propose to
no longer compete. As a result, competition itself is threatened in the express package
delivery business. When on-time-performance declined, market share declined. Market
share for the dominant players, one brown and the other purple, increased
commensurately. While problems arose with the consolidation, DHL continued their
managerial pursuits with unswerving determination but negative results. They operated
two airlines, with two divergent CEQO’s, two middle management structures, two airline
support structures, and two very different aircraft fleets. They created havoc resulting in a
revenue problem caused by mismanagement through the control they exercised, resulting
in a loss of market share. DHL lost market share in a growing market that, last year, set
an industry revenue record at $32.81 billion.®
Fuel-efficient Boeing 767’s, but dysfunctional corporate relationship

At ABX, we fly more than forty fuel-efficient Boeing 767 aircraft that have
Category II and III capability which allows us to land in nearly all weather conditions.
ABX has an established history of delivering high margin express packages for the

lowest cost with impeccable reliability. DHL has expressed concern that some of our

2 “Development of the U.S. Air Express Market (2003-2007)”, Air Cargo Management Group {Aug. 15,
2008) (ACMG Report), at 13 and 14.

¥ ACMG Report, at 1, 6, 13, and 14.
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aircraft are equipped to handle packages in “C” containers rather than “A” containers,’
First and foremost, express delivery customers are concerned with consistent on-time-
performance. Second, some customers specifically request “C” container handling to
ensure security of high-value shipments. Third, FedEx recently deployed a “Micro A”

[17all)

container which is essentially six like containers that are fastened together before
loading to realize the benefits of the “C” ‘container. Our system benefited in through-sort
capability by using the smaller container, and provided more security and breakage
protection.

Friction between senior management at DHL and ABX publicly surfaced when
DHL withheld a pre-payment of about $9 million to ABX under the ACMI Agreement
because they believed ABX was exceeding a 10% revenue threshold from non-DHL
customers and demanded reallocation of overhead expenses related to non-DHL business.
ABX declared DHL in default. Before that, Astar CEO John DasBurg attempted to
acquire ABX for $7.75 per share in August 2007, but ABX CEO Joe Hete rejected the
offer without a counter-offer and with minimal, if any, rationale. On the last day of 2007,
ABX acquired two airlines made up largely of old and fuel-inefficient aircraft for $332
million and created a holding company, Air Transport Services Group, of which ABX is
now under. DHL demanded full repayment for a $90 million note because of a change of
control at ABX. Today, ATSG stock is valued at a small fraction of its worth at the time
DHL purchased Airborne Express and ABX shareholders have suffered. The relationship

between DHL, ABX and Astar involves conflicting corporate egos, clashing cultures, and

* While “A” containers are shaped like the letter “A” and fill the width of an aircraft fuselage, “C”
containers are shaped like the letter “C” and fill about half the width of an aircraft fuselage. Both have their
advantages and disadvantages.
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inconceivable blunders that have brought great pain to employees and surrounding
communities. Yet, nobody has taken responsibility for the failures that have occurred.

Airborne Express was a profitable company that never had a losing year and only
one losing quarter, How can a thriving global corporation such as Deutsche Post World
Net turn such a consistently competitive company into a venture they now claim stands to
lose more than 1 billion dollars a year, while themselves, made pre-tax profit of more
than 3.2 billion euros last year and more than 3.8 billion euros the year before that?
Service reductions and job losses

DHL sorts a significant amount of their express delivery packages at regional sort
hubs, in cities such as Erie, Pennsylvania; Chehalis, Washington; Waco, Texas; and
Memphis, Tennessee. There are more than five hundred jobs at risk in these areas. Also,
small businesses who conveniently locate themselves near these regional sort hubs will
suffer when DHL withdraws service at these areas, which they surely will. Five hundred
jobs are at risk in Riverside, California where DHL operates at March Air Reserve Base.
March GlobalPort was formed to coordinate companies that conveniently operate nearby,
an area where federal funds were granted to facilitate business. The impacts of this
proposed deal extend far beyond Ohio. DHL’s withdrawal from these regional sort
facilities, which will inevitably occur if this merging of services is allowed, will
adversely affect businesses that have set up their infrastructure for supply and delivery of
products that depend on a competitive and responsive domestic express delivery business.
Service also suffered.

Since their restructuring announcement, according to the dhl-usa web-site, the

earliest DHL can deliver express packages at many locations is 5 pm. For more remote
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areas, the fastest DHL now offers “DHL Next Day” service is one week. The earliest
DHL can deliver an express package from D.C. to a district office in Duluth, Minnesota
is 5 pm. For Chisholm, that “express” package will take two days to arrive. For Brainerd,
it will take almost a week. DHL is no longer competitive in West Virginia either. The
earliest DHL can deliver an express package from D.C. to a district office in Bluefield,
West Virginia is 5 pm. For Beckley, that “express” package will take almost a week to
arrive. The type of service DHL offers since their restructuring announcement is no
longer competitive in the air express market and consumers are responding appropriately.
If this trend continues, consumers and small businesses will be left with only two viable
choices since the market will be 96% dominated by a duopoly comprised of FedEx and a
constructively merged UPS-DHL. Specialty services, such as a very late pick-up for a
cancer treatment drug maker who shipped out of Nashville and a very early delivery fora
drug testing company in Kansas City, are being lost. Wal-Mart announced they ended
their agreement with DHL from their jewelry division because DHL changed their flight
route patterns.
Antitrust concerns and our national transpertation policy

The anti-competitive nature of this strategic alliance was addressed at length last
week. Antitrust expert David Bolto reviewed the circumstances of this deal and testified:

Dressing up this arrangement as a so-called alliance does not diminish its

substantial potential anticompetitive effects. Having DHL depend on UPS

for its most critical functions will extinguish rivalry and greatly enhance

the likelihood of higher prices and weaker service. Millions of consumers

will suffer.

If this third competitor in the air express market is lost, competition in the air

express industry will be gone forever and the express package delivery market will be
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permanently changed. Antitrust laws exist to ensure competition in the free market
system. They prohibit anticompetitive behavior, monopolies, and unfair business
practices. As an operator in the express delivery business for more than sixteen years,
there are two important things I have observed. First, impeccable on-time-performance is
nearly everything in this business. Second, competition in this business is good. FedEx
and UPS are fierce competitors, and without a reliable third consumer choice they would
no longer have to contend with pricing pressure. The total revenue for the U.S. air freight
and express industry was more than $32 billion last year, an industry record. The two
industry giants, FedEx and UPS, continue to advertise strongly for express delivery
customers. In a letter to the U.S. Justice Department, the Chair and Ranking Member of
the Senate Judiciary Subcommittee on Antitrust, neither of whom are from Ohio, have
said there may be antitrust issues raised by the proposed deal between DHL and UPS, and
we agree. According to Mergers & Acquisitions Report, FedEx backed out of a deal with
Deutsche Post earlier this year because of antitrust concerns.’

A key element of the express delivery business is package tracking. It is the
backbone of this service process. By combining efforts in this process, DHL and UPS
will be sharing highly sensitive proprietary information that would normally be closely
guarded by real competitors. Even if barriers to information sharing could be erected, the
temptation for collusion would be too risky for consumers. A critical element of express
package delivery is scanning the bar code. Once the bar code is scanned, an incredible
amount of secret proprietary information is exchanged between the different segments of
service — from pick-up, to final delivery. Having watched express packages go through

the sort for sixteen years, and being in constant contact with the people doing the sorting,

3 “FedEx Eyeing Deal to Buy DHL”, Ken MacFadyen, Mergers & Acquisitions Report, Feb. 4, 2008.
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1 am here to tell you - there is no way UPS can sort and deliver DHL packages without
material commercial proprietary information being transmitted to UPS. True competitors
erect every guard possible against exposing such sensitive proprietary information from
the public, and now DHL proposes to make it freely available to a supposed competitor.

While a technological “Chinese wall” may be developed to guard against
information sharing, the same technology may be used to look over, around, or through
that wall. A Chinese wall as a self-regulatory safeguard can hardly be sufficient to secure
competitively sensitive information. It would require constant monitoring and the threat
of enforcement action, it would have to ensure pertinent information was shared, and it
would destroy the very efficiency the strategic alliance was designed to generate.

From a notional view, it makes no sense to rely on a major competitor for a key
element of your service, especially in such a consolidated marketplace. Unfortunately,
DHL and UPS announced this far-ranging deal even though the terms of the deal were
not yet agreed upon. It defies belief that a competitive choice will be available, even to
DHL, when the ten year proposed contract with UPS ends. A deal like this would leave
the UPS-DHL strategic alliance with 54% of the express delivery market and FedEx with
42% of the market; resulting in a monster duopoly having a combined market share of
96%.° This will eliminate competition in this consolidated industry that supports
thousands of small business and millions of consumers across America — perhaps forever.
When considering the size and ferocity of the competition, and the long-term capital
investment required for an airline, the FAA and other licensing requirements, and many
other barriers to entry, stopping this anticompetitive deal is the last chance for three

competitors in the U.S. air express market. Another potential harm is to the Civil Reserve

¢ ACMG Report, Figs 4-2 and 5-1.
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Air Fleet. ABX has seventeen fuel-efficient Boeing 767’s dedicated to the Civil Reserve
Air Fleet, and Astar has another seventeen aircraft so dedicated, which could be lost if
this deal goes through.

These two global giants will no longer compete in the U.S., and even if they do
compete internationally, it will be of no benefit to American consumers. It seems these
global giants are already colluding in their denials, with one saying “there are no grounds
for the candidates’ demands for an antitrust investigation”’, and the other saying “[i]t’s a
little surprising that anybody could realistically look at this and argue that it raises
antitrust issues.” The antitrust and competition issues raised by the proposed deal
between DHL and UPS are not politics, but real, as shown by the letter from Senators
Kohl and Hatch.

Beyond traditional antitrust requirements, our national transportation policy calls
for “avoiding unreasonable industry concentration, excessive market domination,
monopoly powers, and other conditions that would tend to allow at least one air carrier or
foreign air carrier unreasonably to increase prices, reduce services, or exclude
competition in air transportation.”® Our stated national policy further calls for “placing

maximum reliance on competitive market forces and on actual and potential

7 Dr. Frank Appel, CEO of Deutsche Post AG (Wall Street Journal, Aug. 14, 2008).
¥ Norman Black, UPS spokesman (Wall Street Journal, Aug. 8, 2008).

%49 U.8.C. § 40101(a)(10).
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3510

competition”" and “preventing unfair, deceptive, predatory, or anticompetitive practices

in air transportation.”'!
Something else going on?

One justification given by this extremely profitable global corporation for their
restructuring is the foreign ownership restrictions in the U.S. I would stress to you it is
doubtful Deutsche Post and DHL Express would have done anything differently if they
had 51.1% or greater ownership interest in Astar rather than the 49% ownership interest
they have. The ACMI agreements give DHL everything it needs to run a profitable
express package delivery airline — control of routes, schedules, on-time performance
criteria, third-party services, any changes of ownership.

Moreover, the foreign ownership or nationality requirements play a crucial role in
America’s security and other national interests. I feel particularly compelled to mention
this in light of a suggestion last week that DHL be granted a waiver of these
requirements. As became tragically apparent in 2001, after fanatics decided to use
airplanes as their weapon of choice, the airline business is different from other industries
when it comes to national security. The airline industry also has unique labor concerns
because of the mobile labor dynamic involved. The nationality requirements allow our
labor laws to be properly applied, and are therefore an important part of carrying out our
stated policy goal of “encouraging fair wages and working conditions.”'? Nationality

laws further ensure our passenger and cargo airlines are fully available to the Civil

%49 U.S.C. § 40101(a)(6).
49 U.S.C. §40101(a)(®).

1249 U.S.C. § 40101(a)(5).
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Reserve Air Fleet (CRAF) to fulfill the unique interrelationship between civil and
military flying.

As a result of the DHL Airways Citizenship proceeding in 2003, a foreign entity
was granted more control over a U.S. air carrier than had ever been granted before.
Indeed, through changing Airborne Express to ABX Air, corporate shell games,
acquisitions, holding restructurings, and other corporate machinations, the result is the
slow cessation of a third competitor in the domestic express delivery market, that
previously, had never had a losing year.

Air transportation negotiators from the U.S. State Department mention job growth
promised from an academic analysis, by the European Commission and performed by
Booz Allen Hamilton, to support greater liberalization in air transport agreements.'” This
Report calls for the creation of an Open Aviation Area. Specific to DHL operations in the
U.S., this report suggests DHL should be allowed to operate its own cabotage services
that would allow fleet efficiencies and economies of scale, thus reducing costs. DHL’s
losses in the U.S. market were self-inflicted because they mismanaged the business and
lost revenue even though it continues to enjoy profits internationally. But while the Booz
Allen Hamilton Report makes an excuse for DHL’s financial hardships, citing U.S.
citizenship rules, it views the UPS hub at Cologne-Bonn favorably.

The Europeans want access to the American market, either directly through cabotage
or indirectly through control. The argument by some that they perceive asymmetrical access

is not reality. U.S. air carriers cannot fly passengers from London to Edinburgh just as

B Booz Allen Hamilton Report, at
http:/ec.europa.ew/transport/air_portal/international/pillars/global_partners/doc/us/final_report_bah.pdf
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Europeans carriers cannot fly passengers from LA to NY. Wilmington should not be used as
a pawn in global aeropolitics and a “cargo first” policy should not be pursued.

Along the same lines, I would draw this Committee’s attention to the upcoming U.S.-
EU Air Transport negotiations, the next meeting of which is later this month. John Byerly,
Deputy Assistant Secretary for Transportation Affairs and Chief Negotiator for the U.S. has
stated that “sweeping away” nationality requirements is a goal of Stage Two negotiations.'*
For the reasons I’ve already stated, this Committee should do everything within its power to
prevent the inclusion of such a provision in any agreement resulting from Stage Two U.S.-
EU Air Transport negotiations.
Give Wilmington a chance

UPS and DHL collusively assert this is just politics. But the restructuring
proposed by Deutsche Post, if allowed, will be a real economic disaster for Wilmington,
Ohio. More than 8,200 jobs will be unnecessarily destroyed in a small town of about
13,000 people. Many of the maintenance workers and sorters have worked at the DHL
Air Park, formerly the Airborne Air Park, for decades. Many work through the night
while living on their family farms in rural Ohio. Their jobs provide health insurance that
has allowed them to work those farms in addition to earning a paycheck. The tax base
will be devastated, medical and school funding will suffer, and small businesses will
suffer. The psychological impact on families, with layoffs of this scale, will be long-term,
For wage earners who support their families, there will be trauma when they are no
longer able to provide for their children. For many, this will be the most traumatic event

in their lives.

' John R. Byerly, Remarks to the European Aviation Club, Brussels, Belgium, May 13, 2008.
hitp://www.state.gov/e/eeb/rls/rm/2008/104651 . htm.
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DHL says they have a cost problem, but not once have they approached me for
labor concessions, directly or indirectly. As a labor leader, I am honored to represent the
hard-working and professional pilots of ABX Air and the community of Wilmington,
Ohio. These are Ohioans. These are Americans. Even after DHL’s devastating
announcement, they continue to provide impeccable performance. They show up every
day, holding onto hope that DHL will change its mind. They hope that their willingness
to work hard will be recognized, and that DHL will do the right thing. They work hard.
They keep performing. They don’t want meager hand-outs and false promises, they want
jobs. They are loyal and committed employees that can perform just as well, if not better,
than anybody else in this business. Give them a chance.

Mr. Chairman, you and this Committee can help give them that chance.

We respectfully request you oppose the deal between DHL and UPS as an affront
to U.S. aviation policy, which seeks to promote competition in the air transportation
industry and discourage excessive market domination. We ask that you request that this
Justice Department initiate an investigation and enforce the antitrust laws of this country
in defense of America’s aviation industry, and resist any attempts to grant DHL a waiver
of the foreign ownership restrictions that keep our country safe and ensure the fair

application of our labor laws.
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The American Antitrust Institute

Written Statement of Samuel R. Simon
on Behalf of the American Antitrust Institute
for the House Committee on Transportation and Infrastructure
Regarding the Strategic Alliance Between UPS and DHL
September 16, 2008

I am Samuel R. Simon, a private attorney from Philadelphia, Pennsylvania, speaking
for the American Antitrust Institute ("AAI"), an independent research, education,
and advocacy organization founded in 1998 that frequently comments on
developments relating to the antitrust laws and competition policy.!

L Overview of the Proposed Transaction

There are three principal competitors in the U.S. market for air express package
delivery, FedEx and UPS being the largest and DHL being a much smaller third
player.2 DHL is a substantially larger player in Asia and Europe and though it is
lagging in its North American market share, it is not alleged to be a failing company
here or elsewhere. Indeed, according to its website, “DHL is the global market
leader of the international express and logistics industry.”3 DHL, owned by Deutsche
Post, had entered the U.S. market by purchasing Airborne.4 Changing the name to
DHL, the company became a trucking entity (therefore not subject to foreign
ownership limitations that apply to air carriers) by ending its integrated air
operations and outsourcing to two independent air carriers, ABX Air and ASTAR, as
the providers of the air linkage in the DHL delivery system. In the proposed
transaction, DHL would switch the sourcing of its critical air linkage input from ABX
Air and ASTAR to UPS.

1 For further information on the AAl, please visit www.antitrustinstitute.org.

2 There is also a fringe of very small competitors. The U.S. Postal Service is not considered a
competitor in this market for just-in-time deliveries, although it offers second-day delivery. In fact, it
has an alliance with FedEx for express deliveries.

3 See http://www.dhl-usa.com/Company/Companylnfo.asp?nav=companylnfo.

4 For background, see Albert A. Foer, “Airborne and DHL, Some Policy Considerations, 5-12-2003" at
http:/ /www.antitrustinstitute.org/Archives/245.ashx.

2919 ELLICOTT ST, NW ¢« WASHINGTON, DC 20008
PHONE: 202-276-6002 » FAX: 202-966-8711 « BFoer@antitrustinstitute.org
www.antitrustinstitute.org
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II. Antitrust Concerns

Consumers of air express delivery services are likely to be benefited the most by
prices, service quality, and choice that are determined by more--rather than fewer--
independently controlled suppliers in the market. The principal concern of
consumers should therefore be whether DHL will remain a viable and independent
competitor if it replaces air linkage service provided by independent air carriers
with one of its two major rivals, UPS.

From our perspective, the deal appears on its face to set DHL up to be squeezed on
prices and services by a principal competitor. We believe that by becoming entirely
reliant on one of its two major competitors for one of its most crucial in-puts (air
delivery of its parcels), DHL will at best lose its independence as a competitor, and
at worst will ultimately deteriorate to the point that it is no longer a factor in a
market that will have gone from three to two competitors.

As a result of this proposcd transaction, it would appear that a large part o

i
costs wili be controlled hy a mmpetifor,. rpdnrmu DHL's ability to price its overall
services competitively by reducing the pricing on the air hnkage services
component. Moreover, in an industry in which timely delivery is of the very
essence, DHL will be in a position where its competitor can give itself an advantage

by discriminating in small and perhaps hard-to-detect ways against DHL.

Even if UPS refrains from actually squeezing DHL, the clear potential of this will
overhang the relationship as a form of discipline that should be considered as
effectively neutering DHL. The transaction should be viewed by the public as if it
were a three-to-two merger; and even though a third company will be left on the
ground (quite literally), its ability to influence its two primary competitors will have
disappeared. Two of three competitors would essentially be agreeing to cease
competing.

If DHL does not intend to depart the U.S. market, then perhaps its objective is to
facilitate horizontal collusion, whereby it would benefit from higher prices within a
less competitive market in which only two players need to make pricing decisions.
It is usually easier for two similar rivals than for three more diverse rivals to tacitly
collude.

IIl.  Legal Implications

Express air parcel delivery requires a closely coordinated linkage of air and ground
transportation systems. These can be vertically integrated within the same
company or can be integrated through outsourcing contracts. UPS and FedEx are
vertically integrated. DHL purchases the air transport element in the marketplace
and handles the coordination function internally. There is normally no competition
problem with either method of organizing a firm’s functions, but a problem can arise
when DHL becomes locked into purchasing a critical input from a vertically
integrated competitor. :
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The competitive problem can arise either if UPS internally charges itself a lower
price for its own air services than it charges to DHL, so that it can set a retail price
that cannot practically be equaled by DHL, or if UPS provides a more efficient, higher
quality service to its own retail customers than it does to DHL's customers. In other
words, the vertical integration sets up the possibility of discrimination in a way that
can undermine DHL's appeal to customers who must choose between DHL and UPS.
In theory, this can lead to a reduction in DHL's profit margin as it reduces its retail
prices in order to offset the wholesale cost disadvantage, to the crippling of DHL as a
competitor, as it recognizes UPS’s ability to take retributive actions if DHL reduces
its prices to customers below UPS’s prices or fails to follow a UPS price increase, and
to the ultimate departure of DHL from the U.S. market. ’

Let us ask whether the law of contract or the law of antitrust would be likely to save
DHL in the face of a price or service squeeze by UPS.

A. Contract

Presumably DHL is fully aware of the competitive risks imposed by the proposed
agreement with UPS. Perhaps DHL can adequately protect itself from these negative
possibilities by an iron-clad and highly detailed contract or the threat of an antitrust
case. Generally, we wouldn’t care if a company makes an independent but unwise
decision. But if DHL enters a contract that fails to protect it against a price squeeze
or a service squeeze (or both), or otherwise fails to protect its competitive
independence, the result will be to reduce what is already a highly concentrated
market to an effective duopoly, a matter that would be of public concern..

However, can a contract really be iron-clad when so much of the information about
whether it is being followed is likely to be ambiguous and difficult to prove in a
court? Keep in mind that whether there is price discrimination against DHL will
depend on what part of its multitudinous accounting lines UPS allocates to the
wholesale price and that intentional degradation of services can occur without a
paper trail or other evidence that is more than merely circumstantial. What
disadvantage would DHL be at during the pendency of disagreements over whether
a price squeeze or service squeeze, or both, were occurring? Negotiations could drag
out, while DHL’s business diminishes. An actual breach of contract suit could drag
on for years longer.

B. Antitrust
1. Section 2 of the Sherman Act

An antitrust case would likely take even longer than a breach of contract case. It is,
in any event, doubtful that DHL could depend on a private antitrust action to bail it
out after a price squeeze under Section 2 of the Sherman Act, which protects against
monopolization and attempted monopolization. Putting aside the possibility of a
Supreme Court decision in linkLine (described in the Appendix) that undermines
any antitrust liability for price squeeze conduct, there is a question of whether UPS
would be considered a monopolist (or attempted monopolist) within the tradition of
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the price squeeze literature. It would still have at least one competitor, FedEx, and
control less than half of the overall market.

Suppose DHL became convinced that its dependence on UPS was misplaced. Aside
from the fact that by this time its customer base and credibility would have been
eroded, what switching choices would it realistically have several years from now?
Presumably, FedEx would not be an alternative, because its vertically integrated
structure would present the very same structural problems as UPS. Would both
ABX Air and ASTAR (or either) likely be available to pick up DHL’s air transport
requirements? Will they survive being cut off from DHL? Are there any other
alternatives to which DHL could smoothly switch? Congress and the DOJ should be
asking these questions.

2. Section 1 of the Sherman Act

While the foregoing considerations make it unlikely that a successful Section 2 case
could be prosecuted by DHL in the future, the overhang of disciplinary
discrimination by UPS makes it appropriate to examine whether the transaction
should be blocked today as a Section 1 agreement that is likely unreasonably to
restrain competition.

The argument here is straightforward. DHL and UPS, direct competitors in a highly
concentrated market, are agreeing to eliminate one of the principal dimensions of
competition that currently exists between them, in a context that makes it unlikely
that DHL will be able to compete aggressively. DHL will no longer control the air
component of its service and it will know that its much larger competitor and
supplier of this component will be able to impose discipline if it competes in ways
that UPS dislikes. This will leave UPS and FedEx, both of which strongly opposed
DHL’s acquisition of Airborne five years ago, in a position where they need not
worry about an independent third competitor, but can key off of each other much
more predictably in setting prices and other terms of trade.

The agreement might therefore be considered a “facilitating practice” that makes it
easier for firms in an oligopoly to coordinate their pricing.® Such a practice can be
enjoined.

3. Section 7 of the Clayton Act

Section 7 of the Clayton Act, which declares unlawful mergers or acquisitions where
the effect "may be substantially to lessen competition,” applies to acquisitions of
assets, but here there is no acquisition by UPS, merely an agreement with DHL.

S See Hay, “Oligopoly, Shared Monopoly, and Antitrust Law, 67 Cornell L. Rev. 439 {1982). According
to Sullivan & Grimes, The Law of Antitrust: An Integrated Handbook (2d ed., 2006), “Use by
oligopolists of a facilitating practice that enables the participants to coordinate prices should be
vulnerable under Section 1 even if they are using it interdependently, rather than by explicit
agreement...And, where oligopolists do not avoid but interdependently embrace such conduct, there
is an available judicial remedy: their conduct can be enjoined.” (198-99.)
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Nonetheless, the analogy is useful in demonstrating the general intent of the
antitrust law to stop anticompetitive agreements in their incipiency.

4, Section 5 of the Federal Trade Commission Act

If the Department of Justice (DOJ) is uncomfortable bringing an injunctive action
against the DHL/UPS transaction as a violation of Section 1, it should, rather than
close its investigation, refer the matter to the Federal Trade Commission (FTC) for
investigation under the standard of Section 5 of the Federal Trade Commission Act,
which outlaws “unfair methods of competition.” On its face the proposed transaction
would appear to qualify, even if not technically violating the other antitrust statutes,
because of its likely negative impact on the competitive process.
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APPENDIX
History and Background on Price Squeeze

I Price Squeeze in Fully Unregulated Industries

Many companies simultaneously sell the same product at the retail and wholesale
levels; that is, they sell directly to customers while simultaneously selling to their
non-integrated competitors, who in turn sell the product to their own customers.
The economic phenomenon known as a "price squeeze" (sometimes known as a
"price-cost squeeze") occurs when such a vertically integrated company, having
monopoly power, sets its prices at the first level (often called the "upstream” or
"wholesale” level) so high that its wholesale customers cannot compete with it in
the second-level ("downstream" or "retail") market because their profit margin is
non-existent. The integrated company has imposed a "squeeze" between the
wholesale and the retail price that disables the non-integrated company, which is
hoth a competitor -- and by happenstance a customer -- from selling the product. If
the competitor goes out of business, the integrated company is free to take over the
departed company’s customers as its own. In any event, the squeeze can reduce the
competitor's appeal to customers, thereby leading to less market share and
profitability and subjecting the competitor to discipline for what the integrated
company sees as undesirable aggressiveness.

The courts have long condemned the concept of price squeeze as violative of the
monopolization clause of Section 2 of the Sherman Act and, where joint action has
been proven, under Section 1. As early as 1910, a federal court of appeals upheld
the validity of a Sherman Act complaint by a New York anthracite coal dealer against
a railroad that had conspired with other railroad companies who controlled large
tracks of Pennsylvania coal lands to increase the price of anthracite coal at the
mines to 65% of the New York retail price, and then to charge an additional 40% of
that price for transportation to New York, thus inflicting a ruinous price squeeze on
the plaintiff and forcing it from the New York market, which was defendants’ goal.
Meeker v. Lehigh Valley R.R, 183 F. 548 (2d Cir. 1910). Six years later, Judge
Learned Hand, confronting a government antitrust suit against an integrated
manufacturer of raw glucose and glucose syrup, determined that the defendant had
engaged in unlawful "maintenance of substantial equality of price between glucose
and syrup,” thereby destroying the profit margins of the non-integrated syrup
mixers in violation of the Sherman Act. United States v. Corn Products Refining Co.,
234 F. 964 (SD.N.Y. 1916).

Although neither Meeker nor Corn Product Refining used the term "price squeeze,”
those decisions accurately described -- and condemned -- the "pincer” phenomenon
(high wholesale price; low retail price) as violative of the antitrust laws. Thus, by
the time the court of appeals had occasion to revisit the question in 1945 in the
famous Alcoa case (United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir.
1945)), the price squeeze by a company with monopoly power was a well-known
and universally condemned method of inflicting antitrust injury because it made it
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impossible for competitors of a vertically integrated manufacturer with monopoly
power to remain in the marketplace by the mere happenstance that the competitors’
monopolistic commercial rival happened to be their source of an indispensable raw
ingredient.®

Numerous decisions since Alcoa have found a price squeeze in violation of the
Sherman Act in situations where the vertically integrated defendant (a) enjoyed
monopoly power in the relevant product at the first level, (b) sold the product to its
competitors-customers at a high, monopoly price, and (c) priced the product it
directly sold to customers at the retail level in a way that made it impossible for its
retail competitors to remain in business, thus engaging in unlawful monopolization
of, or attempt to monopolize the downstream market in violation of Section 2. One
court of appeals put the proposition as follows:

If a competitor is also a customer his relationship to the monopolist is not only
a competitive one. The monopoly supplier who retaliates against customers
who have the temerity to compete with him, by cutting such customers off, is
severing a collateral relationship in order to discourage competition.

Olympia Equipment Leasing Co. v. Western Union Telegraph Co., 797 F.2d 370, 376-77
(7t Cir. 1986).

The DHL/UPS transaction takes place in an unregulated environment, but to provide
a full background of the antitrust potential, we must go on to discuss regulated and
partially regulated industries.

IL Price Squeeze in Regulated Industries

Regulated industries are those where a company’s prices are imposed or approved
by the government. They include electric utilities, natural gas companies, and
telephone companies -- i.e., regulated utilities. Such companies not infrequently sell
their product at two levels of distribution, Le, the retail level (sales directly to
consumers), and the wholesale level (sales to the company’s competitors, who seek
to sell to the same consumers). An example would be a large publicly regulated
electric utility company that (a) sells electric power directly to retail customers; and
{b) simultaneously sells the same electric power to municipal utilities, who in turn
sell it to their own retail customers within their more limited geographic area.

Government control over such utilities’ wholesale and retail prices introduces new

6 Alcoa possessed monopoly power in the production of alurninum ingot. The company sold its ingot
to independent fabricators, who turned the ingot into sheet aluminum. Alcoa also fabricated sheet
aluminum itself. It was thus in direct competition with its wholesale customers for sales of
aluminum sheet. Alcoa set its ingot price higher than a "fair price,” and simultaneously set its price
for sheet so low that its competitors, who had no other place to buy the ingot they needed to make
sheet, could not match Alcoa’s price and still make a "living profit.” On these facts the court of appeals
held that Alcoa had violated Section 2 of the Sherman Act. 148 F.2d 416, 437-38 {2d Cir. 1945).
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elements into the courts’ analysis of the price squeeze theory, and has led to rulings
that a price squeeze in a fully regulated industry does not violate the antitrust laws
because the prices were imposed from without. For example, in Town of Concord v.
Boston Edison, Co., 915 F.2d 17(1st Cir. 1990), the court of appeals held that where a
monopolist (there, an electric utility company) sells at two levels, and its wholesale
price to municipal utility companies is too high while its retail price to individual
rate paying customers is too low, so that its municipal utility competitors could not
compete with it at the retail level, that "pincer” does not constitute an unlawful price
squeeze because both prices were regulated by the government. Concord, 915 F.2d
at 22. Accord, City of Anaheim v. Southern Cal. Edison Co. 955 F.2d 1373 (9% Cir.
1992); City of Mishawaka v. American Electric Power Co., Inc., 616 F.2d 976 (7th Cir.
1980).

Under these circumstances, the courts of appeals have generally required that an
antitrust plaintiff show a “specific intent to monopolize” {an element of an
attempted monopolization claim]}, which generaily cannot be proven because {aj
regulators “try to set prices that reflect costs” {Concord, 915 ¥.2d at 25}, and (b}
regulated prices are designed to provide the utility’s investors with a reasonable
rate of return, See, e.g., Anaheim, 955 F.2d at 1378-79; Mishawaka, 616 F.2d at 985;
City of Groton v. Connecticut Light & Power Co., 662 F.2d 921, 931-32 (2d Cir. 1981).

II.  Price Squeeze in Partially Regulated Industries

Concord, an opinion that carries much weight because it was written by then-Judge
(now Justice) Breyer, is pellucid that its reasoning and conclusions are confined to
fully regulated industries. The decision has no application to industries where
prices are regulated at only a single level (typically the wholesale or upstream
level):

[OJur reasoning applies with full force only when the monopolist who
engages in the squeeze is regulated at both industry levels. . . .We recognize
that a special problem is posed by a monopolist, regulated at only one level,
who seeks to dominate a second, unregulated level, in order to earn at that
second level the very profits that regulation forbids at the first.

Concord, 915 F.2d at 29. Where, as in Olympia, supra, 797 F.2d at 376-77, a
competitor has no choice but to buy its output (or, as in Alcoa, an indispensable
ingredient of its output, which is the same thing) from a monopolist whose
upstream rates happen to be regulated while its downstream rates are not, the
antitrust law’s century-long prohibition against price squeeze remains the only way
to protect the competitor from being caught in the pincers and eliminated from the
industry as a competitive force.

A price squeeze by a company with monopoly power in an industry that is less than
completely regulated, i.e, a industry where one level of prices is not set by the
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government, may be unlawful under an unbroken line of precedents extending back
to 1910.

Iv. The linkLine Case: A Preview

The Supreme Court has itself never directly spoken on the price squeeze theory,
although it has been part of the nation's jurisprudence since 1910. (Alcoa, the
1945 court of appeals decision, is often treated as equivalent to a Supreme Court
precedent because it was the court of last resort.) This Term the U.S. Supreme Court
will decide an antitrust case that presents it with an opportunity to decide the scope,
contours, and continued viability of the price squeeze doctrine. In Pacific Bell
Telephone Co. v. linkLine Communications, Inc., No. 07-512 (linkLine), the Court
confronts a challenge to the concept of price squeeze inthe partially regulated
telecommunications industry, in which some rates are set by government regulation
while others are set by the companies themselves.

The case presents a situation in which a dominant regional telephone company
{Pacific Bell) also provides digital subscriber line (DSL) Internet service to retail
consumers over its infrastructure and facilities. Pursuant to the pro-competitive
duties and obligations that Federal Communications Commission (FCC) regulations
imposed on such dominant telephone companies as the guid pro quo for permitting
them to enter the long distance telephone market previously reserved for
AT&T, Pacific Bell, when providing DSL internet service to own retail customers,
was required to supply new entrants such as linkLine with DSL access to its network
and facilities so that the entrants can connect to Pacific Bell’s facilities (the only ones
available) and sell DSL internet service to their own retail customers, thus "jump-
starting” competition in the DSL internet access market. Thus,as in the normal
price squeeze case,linkLine is simultaneously a competitor and a customer
of Pacific Bell; moreover, as in the ordinary price squeeze case, linkLine is compelled
to be Pacific Bell's customer because Pacific Bell's monopoly position in the relevant
market leaves linkLine with nowhere else to turn.

LinkLine sued Pacific Bell, claiming that it was the victim of a price squeeze and
other antitrust violations because the juxtaposition of Pacific Bell's high {and
regulated) wholesale rates governing the provision of DSL transport, on the one
hand, and its low {and unregulated) retail rates in providing DSL internet access, on
the other,made it impossible for linkLine to compete inthe provision of DSL
Internet services to its customers. The district court and the court of appeals
sustained the price squeeze allegations against Pacific Bell's contention that two
intervening Supreme Court decisions had effectively abolished or severely limited
the price squeeze doctrine. Pacific Bell, joined by the dissenting opinion in the court
of appeals, argued that the Supreme Court's decision in the Trinko case, 540 U.S.
398 (2004), established the proposition that except for peculiar circumstances not
present here a competitor has no antitrust duty to assist its rivals, and that the
Court's earlier decision in the Brooke case, 509 US. 209 (1993), held that only a
"predatory” price (i.e, a price below some measure of defendant's costs, which the
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linkLine complaint does not allege) is subject to antitrust scrutiny lest vigorous but
above-cost price-cutting be deemed unlawful.

The DOJ, but not the FTC, urged that the Supreme Court reverse the court of appeals
lest companies such as Pacific Bell, which must offer wholesale services to its
competitors by statute, cease to offer low retail prices to its own retail customers.
The DOJ thus took the position of a "vertical integration apologist,” echoing the
Chicago School of Economics approach that there should be no antitrust barriers
preventing a vertically integrated monopolist that supplies its competitors with an
essential raw ingredient obtainable nowhere else from compelling them to leave the
market by imposing a price-cost squeeze on them.

At stake in linkLine is whether the venerable concept of price squeeze will, at least
as currently understood, continue to be part of the fabric of antitrust jurisprudence
to protect from extinction or, at least anticompetitive discipline, companies who are
compelled to purchase an indispensable ingredient of their end product from a
monopolistic commercial rival. While a decision against the plaintiff could be
iimited to situations in which there is regulation, thereby making it easy to
distinguish from the DHL/UPS transaction, the tenor of the opinion could
conceivably end the antitrust life of the price squeeze. This possibility demands a
watchful Congress. :

10
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Congressman Michael R. Turner
Representing Ohio’s Third Congressional District
Testimony before the House Transportation and Infrastructure Committee
Hearing on Competition in the Air Shipping Industry
September 16, 2008

Thank you Chairman Oberstar, Ranking Member Mica and the other members of the
Transportation and Infrastructure Committee for holding this important hearing today on
the proposed DHL/UPS transaction that would shift DHL’s air shipping from ABX and
AStar to an exclusive contract with UPS.

1 also want to thank my Ohio colleagues for their work on this important issue. Our
delegation has truly worked together on a bipartisan basis to achieve the best possible
outcome for Ohio, its workers and their families.

Mr. Chairman, from what we currently know of this proposal, DHL intends on ending
their inter-US air shipping contracts with ABX and AStar, and contract exclusively with
UPS. The result of this transaction would be the closure of the Wilmington Airpark,
owned by DHL, as DHL’s operations would presumably consolidate to a UPS facility.
Additionally, as DHL is the largest customer of ABX and AStar, it is reported that this
transaction will likely result in the drastic downsizing, if not full closure of these two
domestic carriers, The total direct impact of the current proposed transaction will amount
to over 8000 jobs in Ohio, most of which are in Clinton and Highland Counties.

The losses go beyond the direct impact of jobs. From schools, to churches, to non-
profits, to small businesses, I would venture to say that there will not be a single entity in
Wilmington that will not be detrimentally impacted by DHL’s abandonment. I have
attached and request to submit for the record the written statement of Mary Houghtaling,
Mary is the President and Co-founder of Community Care Hospice in Clinton County.
Mary’s statement details the detrimental impact that this transaction will have on the non-
profit, small business, and community service community.

Mr. Chairman, unfortunately, since the announcement of the transaction, very few details
have been released. Our community and its workers deserve answers. My community
wants assurances that this transaction complies with federal law. That is what we hope to
achieve here today.

Mr. Chairman, unfortunately, this is not the first time in recent history when UPS has
negatively impacted my community of southwest Ohio. The transaction between UPS
and DHL, which this committee will examine today, should be viewed in the context of
UPS’s recent history of consolidations in southern Ohio.

Prior to 2001, Emery Worldwide had been operating a successful air shipping business
out of Dayton, Ohio. Emery was succeeded by Menlo Worldwide Forwarding, a global
shipping company. Menlo operated their business out of the Dayton International Airport
with gross revenues reported at $1.9 Billion in 2003. In 2004, UPS acquired Menlo and
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consolidated their operations to Louisville, Kentucky. This eliminated over 1500
Dayton-based jobs.

Similarly, until 2003, Airborne Express had been a leading domestic shipping company,
operating out of Wilmington, Ohio. It was reported that at that time, Airborne maintained
19% of the overnight shipping market in the US. DHL operated a facility at the
Cincinnati Airport. DHL acquired Airborne and subsequently consolidated their
Cincinnati operations into the Wilmington, Ohio facility.

Mr. Chairman, I and the leaders of the Wilmington community were assured that the
outcome would be favorable for the community and that no jobs would be lost. Asa
result, our federal, state and local leaders rallied to make DHL a success. DHL owns a
state-of-the-art airpark and sorting facility in Wilmington. The State of Ohio, as well as
local city and county governments, pledged nearly $450 Million dollars in investments
toward ensuring DHL’s success.

Now, UPS will become the benefactor of DHL’s airlift operations; once again,
consolidating the air cargo market, causing the demise of two additional domestic
shipping companies (ABX and AStar), and causing the loss of over 80006 Ohio jobs.

If this transaction is allowed to proceed, the overall effect will be that UPS will have
successfully consolidated over 10 thousand jobs from Ohio, and caused the closure of
four domestic air cargo companies (Emery/Airborne/ABX/AStar).

This consolidation of the market will surely have a detrimental impact on American
consumers. In fact, this transaction has the potential to affect international shipping,
further consolidating markets, and consumer choice. The Atlanta Journal Constitution
reported on August 22" that UPS is rumored to be acquiring TNT, a European express
shipping company. Reports indicate that this acquisition will add 15% market share to
UPS’s European express shipping business and will make them the number one express
shipper in Europe.

These consolidations are just the beginning. In a meeting with DHL officials, I asked if
they believed that the DHL/UPS strategic relationship would expand to include their
European and Asian markets, and they indicated that it could.

Further, UPS and DHL report that they will continue to comipete against each other.
However, they intend to fully integrate their computer systemis, customer lists, and
transportation infrastructures. Dealing with DHL will really be dealing with UPS. They
will cease to operate as separate companies. This transaction should be viewed as if a
merger between them was to occur.

If these transactions go forward, the US market with contract from what has been five
major players — FedEx, UPS, DHL, Airborne, and Emery - to two players. FedEx and a
combined DHL/UPS will be left. In Europe, the three major carriers will in effect
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become one, with a possible UPS/TNT acquisition and a strategic alliance between UPS
and DHL.

Today the committee has the opportunity to shed much needed light on this proposal and
to get answers to the questions which Wilmington and Ohioans are seeking.

Mr. Chairman, my community has brought forward a list of questions that I have
provided to the Committee’s membership. These are questions that employees, their
families and friends have submitted to my office, and I encourage the Committee’s
membership to consider these inquiries when they have the opportunity to question
today’s panels.

Mr. Chairman, I'm sure you will hear today from UPS and DHL, and they will tell you
that this transaction does not raise anti-trust issues. But when you consider the context of
this transaction — that the proposed UPS/DHL transaction is the next phase in a stepped
transaction which will result in the loss of four domestic carriers, it is obvious that
American consumers will lose meaningful choice when they ship a package.

Mr. Chairman, I would like to close by reiterating what I said in an Op-Ed for the
Cincinnati Enquirer. I would like to submit that Op-Ed for the record. In that piece, I
said: *...all of this should be unnecessary. If DHL lived up to its promises to Ohio and to
the town of Wilmington, we could all be focusing on how to make DHL more successful.
Wilmington’s past support for DHL should count for something. The surrounding
community accepted DHL’s vision of a global company operating in their backyards and
understands that DHL must curtail its losses. However, usually when a company is
losing money, they fire someone, not a whole town.”

We now know that the letters “DHL” stand for “Do Harm and Leave™.
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Statement of
Burt Wallace, President of Corporate Transportation, UPS
Before the Committee on Transportation and Infrastructure
U.S. House of Representatives
September 186, 2008, 2:00 PM
“Effects of the Proposed Arrangement between DHL and UPS
on Competition, Customer Service and Employment”

Chairman Oberstar, Ranking Member Mica and members of the committee, UPS
welcomes the opportunity to appear before you today fo clarify the nature of our anticipated
agreement with DHL and to explain how the agreement, if completed, will work in practice.

My goal today ie to present o you ae clearly as possible the facts regarding

transaction.

On May 28, 2008, UPS and DHL announced that the companies were working toward
an agreement for UPS {o provide airiift of DHL's express, deferred and international package
volume within the United States and to and from Canada and Mexico. We are still negotiating
this agreement. )

The proposed agreement is part of a larger restructuring by DHL designed fo reduce its
costs and to help the company to remain competitive in the U.S. it has been widely reported that
this restructuring has several elements, including engaging the U.S. Postal Service fo provide
“last-mile” delivery of some DHL packages.

DHL has stated very publicly and clearly that it will not be able to compete effectively —
or perhaps remain in the U.S. — without restructuring its operations and costs. DHL, for reasons
it can best explain, determined that it could not even cover its costs in the United States using
the business model it adopted in 2003. The company has reported that it expects to lose $1.3
billion in the U.S. this year.

Mr. Chairman and members of the Committes, let me state as clearly as | can: The
anticipated agreement between UPS and DHL is not a merger or joint venture; it is notan
acguisition; it is not a consolidation. UPS and DHL continue to compete independently — we
will each price and market our own brands and services. We will not share profits, costs or
information about pricing of services to each other’s customers.

2
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Under the proposed agresment, UPS will act as a vendor to DHL, providing contractual
services in the same way that carriers in our industry - including UPS and Federal Express —
provide services to the U.S. Postal Service. This type of arangement ~ where one company
provides service to a competitor ~ is found throughout the transportation industry, including in
trucking, rail and ocean carriage. It is also found in other industries such as natural gas and
telecommunications.

UPS will pot provide pick-up or delivery of packages to DHL customers. DHL will deliver
packages to UPS’s airport locations for movement through UPS’s air network to destination
airports. DHL will then pick up the packages from the destination airports for final delivery to its
customers. This is the same service currently being provided to DHL by iwo vendors — ABX
and ASTAR.

Under the proposed agreement, UPS will also provide airlift to and from the U.S. for DHL
international packages moving between the U.S., Canada and Mexico. For international
locations beyond Canada and Mexico, DHL will rely on other carriers to provide airlift to and
from UPS’s U.S. air hubs.

The anticipated agreement, in short, is simply an airlift contract; one partof a
restructuring that DHL has concluded will significantly reduce its costs in the United States.

There has been a great deal of discussion about the impact of DHL's restructuring on
the job market in the Wilmington, Ohio region. UPS is a company that has a long history of
providing good jobs and benefits for employees. We understand the importance communities
place on attracting and retaining employment opportunities for their residents.

It is very important to note, in this regard, that the expected result of DHL's restructuring
will be fo preserve approximately 40,000 DHL-related jobs in the U.S. that would otherwise be
at risk.

Further, the agreement with DHL will help to bring additional job security to more than
14,000 UPS employees in Ohio, and the 358,000 UPS employees in the U.S.

| should note that in 2003, UPS employed 317,000 peopls in the U.S. Since then, we've
added more than 41,000 employees to our payroll, which is 14,300 more people than the
average tfotal number of employees among the Fortune 500.
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It is our hope that growing our business will allow UPS to continue to increase the
number of UPS jobs and careers throughout Ohio, the country and the world.

Some have expressed concems about the effect of this proposed agreement on service,
costs and consumer choice, and have suggested that it might in some way reduce competition
between UPS and DHL in providing package delivery services.

Any suggestion that UPS could somehow manipulate the way in which DHL packages
move through our system to gain a competitive advantage is simply untrue, and gives DHL far
too little credit for being able to protect itself. Let me assure you that DHL is a tough negotiator,
fully able to protect its own interests.

-
o
[

UPS will continue to compete vigoroushy with DML and others in the U.S. and around ¢
world, and we fully expect DHL to compete vigorously as well. DHL's restructuring — including
its agreement with UPS ~ actually preserves competition in the package delivery business in
the U.S.

Now, you might ask, why would UPS want to do something that helps a competitor
remain in the market?

For UPS, our goal is fo find profitable opportunities such as this to better utilize our
existing capacity, make us a more efficient competitor, and allow us to create and provide
career stability for our employees.

When it became clear to us that DHL had decided to stay in the U.S. package delivery
business by restructuring its operations, we were lsft with two options:

+ Do nothing and allow a profitable business opportunity to go to a competitor, or
» Pursue an agreement with DHL that is similar to what we currently have with the
U.S. Postal Service.

The potential gain for UPS is a contract that strengthens our company in an increasingly
competitive global marketplace.
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in short, this proposed agreement represents a wise and efficient use of our assets,
provides a new and profitable revenue stream, and helps to protect the jobs and careers of
358,000 UPS empioyees in the U.S.

Mr. Chairman, thank you again for the opportunity to share UPS’s perspective on an
agreement that heips to strengthen a U.S. company that provides jobs and career opportunities
to hundreds of thousands of people.

| hope the facts I've outlined today addressed the quastions and concerns of the
Committee.

I stand ready to answer any further questions that you and the Committee may have.

Thank you.
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U.S. HOUSE OF REPRESENTATIVES
SEPTEMBER 16, 2008
Mr. Chairman and Members of the Committee, | am grateful to have the opportunity

to share my concerns for the nonprofits and small businesses in the Southwest Ohio area
that will be directly affected by the proposed arrangement between DHL and UPS. My name
is Mary Houghtaling. | am the President and Cofounder of Community Care Hospice in
Wilmington, Ohio. | am also a member of the Board of Director’s of the Wilmington Clinton
County Chamber of Commerce. We established our Hospice 4 years ago and have served
over 660 Patients and their families. We are also the only small nonprofit Hospice in the

State of Ohio that accepts pediatric patients. We currently employee 45 health care

professionals and care for approximately 40 patients a day.

| have had the privilege of personally relaying my concerns fo Governor Ted Strickland
and Lt. Governor Lee Fisher, both of Ohio, in a private meeting with Senator John McCain,
and to testify at the Field Hearings of the Ohio House State Government and the Ohio
Senate Finance Committees. Senator McCain remarked that | put a *human face” to the
issue, as this is a very complex situation, we can all understand the needs of our hungry,
homeless neighbors. Indeed, no one can predict how devastating the pending agreement of
DHL/UPS will be on the employees and citizens in the 6 Counties where ABX AirfASTAR Air

Cargo and DHL is the largest employer.
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I would like to expound on the incredible value of the nonprofits in our community. |
would also fike to expose their vulnerabilities, in the event that the 3 companies are no longer

here.

The time and talents their executives lend fo our boards is invaluable. The volunteers
that help run our fundraisers are irreplaceable. The direct and indirect dollars donated from
these companies and their employees help keep us solvent. The loss will be incalculable. It
is truly one of the unknowns. Those same people who wrote the all important 25.00 donation
checks may be unemployed and in need of our services themselves. This leads me directiy
to the programs that will not only lose those donations, but their need is going to be

magnified. Agencies in Clinton County alone that come to mind immediately are;

Services for the Homeless projects they will provide 11,375 shelter nights, serve

34,125 meals, and will give out 4,000 food baskets in the next year {o anyone in need. Many

times they have to turn people away, and their demands will surely increase,

Sugartree Ministries encompasses a food pantry, 12 step programs, temporary
housing, supplies clothing, gives out 7,000 canned goods a month, and provides nearly

1,500 meals a week to the needy. They have already seen their numbers multiply.

Domestic Violence currently serves 1,600 people annually in Clinton and Highland
Counties. They deal with spousal and child abuse every day, in fact, they have already seen

a 10% increase in request for services.
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Agencies that will also immediately be impacted are:

The United Way funds a percentage of 39 programs in 30 agencies. They will lose a
minimum of 55,000 dollars, which represents 17% of their overall budget. In fact, some of the

programs they fund will not survive.

The Wilmington Clinton County Chamber of Commerce has over 300 members

comprised of 20,000 employees, of which 8,600 are employed at the Airpark, The Chamber
will lose over 12,000 dollars in direct membership dues. One of benefits at risk is the Bureau
of Workers Compensation group discount program, which totals over 1.5 million dollars in
savings to members. With the uncertainty of other business retention and new business
attraction their very survival is in question. This would lead to direct hardships on other

nonprofits such as mine.

Community Care Hospice thanks to our membership in the Chamber, being enrolied

in the Workers Compensation program, we save over 45,000 dollars a year in premiums,
which represents the majority of the salary of a Registered Nurse. In fact the day after the
DHL announcement we were to meet with architects to begin the planning stages of a
desperately needed inpatient unit. Even with a 2.5 milfion dollar budget, due fo Medicare
and Private Insurance reimbursements, our program will survive, although we may have to

scale back, and will not be able to expand our services or build a unit.

Clinton County Leadership Institute provides leadership education and training to
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over 100 adults and youth per year, of which from the adult program approximately one
quarter are employed with the 3 companies. Without them, the program will surely come fo
an end after more than 20 years. Combined the alumni donate 75,000 service hours to more

than 300 agencies annually af a value of over 1 million doliars.

This is but a fraction of the 33 nonprofits in Clinton County that have a budget of over
7 million doflars. The next two most affected Counties - Fayette and Highland have very
similar agencies with the same needs. The 3 less affected Counties afso will have the same

issues of loss of revenue/donations and see their needs rise.

indeed, without these programs some of our neighbors would go hungry and homeless
without hope, continuing to live with addictions and fear. Many of our clients would not feel
safe or uplifted. Children would not leamn, or be cared for. Patients would die alone or in
pain. The leaders of tomorrow would not learn the importance of good business practices.
Families would not find peace sheltered from violence. There wouldn't be a place to share

talents and creativity. The feeling of hopelessness would prevail.

Running a nonprofit is like managing a business with a double bottom-fine. If you're
only concerned with a single measure of success, you can do whatever it takes to achieve
it—cut personnel or rﬁove your plant—but if you're a community-based venture you can't
move out of town and you have to assume that the problems in the community are your

problems. It's a very different game.
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If this deal is allowed to go forward, it is inconceivable to think about losing 8,600
jobs in the first wave, and the estimates run in the 30,000 range as the wave confinues.
The small businesses stand to be decimated. The estimates run as high as 2 or 3 of every
5 shutting their doors. As Dan Stewart from our local Book Store said, “this is not a ripple
effect, this is a flash flood”. It is people like Dan and his wife Marla, and Molly and Mark
Dullea who returned the 20 oldest Hotel in Ohio to the glory of its’ heyday, that may lose
everything they have worked for. The real estate businesses will be devastated with the
downward spiral of home values, and countless foreclosures, along with the banks and other
lenders. It is estimated that there are 18 businesses that will be directly affected in the
second wave such as family owned and operated Sewell Trucking, and businesses like
Technicolor that fil the air park facilities, and are in Wilmington primarily because of the
airport. The schools within the area are going to lose an untold amount of fax revenue.
Services to retired folks will be in jeopardy. The ability to provide basic human services such
as Fire, EMS, and Police will be in question. Our county Hospitals will not be able to survive

with thousands of people losing their health care benefits.

There are countless couples who work for ABX, DHL and ASTAR that will lose all of
their household income. People like Bruce McKee, who has given nearly 25 years of his life
helping Airborne Express build a thriving business raising 5 kids with 2 in college who may

not be able to provide for his family.
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There will be another 1,100 Pilots out of work in an era when flying jobs are few and
far between, including my husband after being at Airborne Express/ ABX Air for over 20

years and ending his 35 year flying career wondering where to go from here.

There is an estimate of over 1,000 employees who don't have their GED at the Air
Park, what in the world will they do? With the prospect of employment in our surrounding

large cities dwindling and gas costs soaring, commuting will be questionable at best.

| think the question begs to be asked *how did the world’s largest cargo company take
over a successful American cargo company that once had 16% of the market and over the
course of less than 5 years lose over 50% of their business? Were there options on the
table that could have prevented this from happening? | will let others here today, and those

of you who choose to, look into them and address those issues.

There are many disasters that people survive every day in this country, natural
disasters such as floods, fires, hurricanes, and tornados. Their choices are uncomplicated,
stay and rebuild or move on. This is a manmade disaster that should not and does not have

to happen. If it does, it will leave us with very few choices.

On behalf of the nonprofits and small businesses who have no representation, and
who's voices have yet to be heard, | ask you to consider the ramifications of the DHL/UPS

agreement.
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BEFORE THE
UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE

Supplemental Statement of
Burt Wallace, President of Corporate Transportation, UPS
Qctober 2, 2008

“Effect of Proposed Arrangement Between DHL and UPS on Competition,
Customer Service, and Employment”

In his September 16, 2008 testimony before this Committee regarding the potential airlift
agreement between DHL and UPS, Samuel R. Simon, on behalf of the American Antitrust
Institute, asserted that the proposed arrangement would result in a “price squeeze” leading to

“the ultimate departure of DHL from the U.S. market.”

1 asked the law firm of Morrison & Foerster LLP to review and comment on Mr. Simon’s
testimony. Their report, which I submit for the record, reveals that Mr. Simon’s conclusions are
unfounded; his arguments are based on erroneous assumptions, flawed analytics, and incorrect

legal analysis.
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October 2, 2008

Honorable James L. Oberstar

Chair, Committee on Transportation and Infrastructure
United States House of Representative

2365 Rayburn House Office Building

Washington, D.C. 20515

Honorable John Mica

Ranking Member, Committee on Transportation and Infrastructure
United States House of Representatives

2313 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairman Oberstar and Ranking Member Mica:

2000 PENNSYLVANIA AVE., NW

MORRISON & FOERSTER LLP

MEW YORK, SAN FRANCISCO,
105 ANGELES, PALO ALTO,
SAN DIEGO, WASHINGTON, D.C.

DENVER, NORTHERN VIRCINIA,
ORANGE COUNTY, SACRAMENTO,
WALNUT CREEX, CENTURY CITY

TOKYO, LONDON, BEIJING,
SHANGHAL. HONG KONG,
SINGAPORE, BRUSSELS

At the request of Mr. Burt Wallace, President of Corporate Transportation, UPS, we

reviewed the September 16, 2008 testimony of Samuel R. Simon on behalf of the American

Antitrust Institute regarding the competitive effects of the proposed airlift agreement

between DHL and UPS. Mr, Simon’s principal argument ~ that DHL will voluntarily or

inadvertently negotiate an agreement that enables UPS to drive it out of business through a

“price squeeze” — defies business logic. It also rests on a series of factual, legal and

analytical mistakes, the most important of which are:

. The testimony wrongly assumes that DHL would continue with its

current business model in the U.S. absent the proposed agreement.

. The testimony wrongly assumes that DHL will not protect its own

business interests in negotiating the proposed agreement with UPS.

. The testimony wrongly concludes that the proposed agreement is

subject to Section 5 of the FTC Act.
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We address each of these points, and its implications for a proper antitrust analysis of the

proposed agreement.

1. The Proposed DHL/UPS Agreement Will Not Result In A “Price Squeeze”

Mr. Simon’s testimony argues that DHL plans to enter into a contract that would
enable UPS to raise DHL’s costs, “crippling DHL as a competitor” and leading “to the
uitimate departure of DHL from the U.S. market.” Simon Testimony at 3. If DHL does not
enter into such a contract, the testimony assumes, it will be able to continue to run its

business as it has in the past. Neither of these points is supported by the record.

a. DHL Will Not Continue With Its Current Business Model in the U.S.

Under Section 1 of the Sherman Act, an agreement between competitors is lawful
unless it “unreasonably restrains trade.” In assessing whether an agreement will have this
effect, the antitrust courts and agencies “focus[] on the state of competition with, as
compared to without, the relevant agreement.” Federal Trade Commission and U.S.
Department of Justice, Antitrust Guidelines for Collaborations Among Competitors at 7
(April 2000). Mr. Simon’s testimony implicitly assumes that the alternative to the proposed
transaction is for DHL to maintain the status quo, keep its current high-cost airlift vendors,
preserve the Wilmington hub and the jobs it provides, and continue to lose more than a
billion dollars a year. The antitrust laws do not require DHL to pursue such a self-
destructive course, a course that would result in substantially less, rather than more,
competition in the package delivery business relative to a world with the proposed

agreement.

John Mullen, CEO of DHL Express, testified before this Committee that DHL will
not continue to operate in the U.S. as it has in the past. Mr. Mullen stated that the company’s
current “operating losses -- about $5 million per day -- are simply unsustainable for the
company, our shareholders and our employees.” Mullen Testimony at 9. In addition, he
testified that “{o]ther options, including ABX proposals to reduce costs to DHL for services

provided by ABX, were thoroughly analyzed by DHL. Unfortunately, ABX’s proposals
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simply would not have delivered enough cost reductions to the DHL Express operations in
the United States.” Id. at 8-9

In sum, the question under the antitrust laws is whether the proposed agreement with
UPS would result in less competition than would otherwise exist without that agreement. It
is clear that the proposed UPS agreement will create more, rather than less, competition in

the U.S. than would be the case absent the agreement.

b. UPS Will Not “Control” DHL's Costs or Service

Mr. Mullen testified that the proposed agreement will result in lower costs and greater
competition than would otherwise exist. That being so, Mr. Simon’s assertion that the
proposed agreement will empower UPS to raise DHL’s costs and execute a “price-squeeze”
(Simon Testimony at 2) is not supported by the facts. DHL has publicly stated, and Mr.
Mullen testified, that the UPS contract will do quite the opposite — lower its costs of
package delivery in the United States, and substantially so. Mr. Mullen further testified
before this Committee that the contemplated contract would establish the prices UPS may
charge DHL, and limit increases to an agreed-upon inflation adjustment. The substantial cost
savings DHL projects it will realize as a result of the proposed agreement, compared to both
its current airlift agreements and all of the other alternatives it considered, will enhance its

ability to compete in the U.S.

Mr. Simon’s testirnony is also wrong in asserting that UPS will “control” DHL’s
costs or service quality. The services DHL receives and the price it pays for those services
will be defined in detail in the proposed agreement, which is being freely negotiated by the
parties. The testimony’s assumption that DHL, faced with the losses it has already sustained,
would negotiate a contract that allows UPS to exercise such control is fundamentally
inconsistent with business reality. DHL has alternatives to an airlift agreement with UPS,
and can and will protect itself through the contracting process. This is why antitrust courts
and agencies have consistently found that the terms and conditions of long term contracts are

the product of competitive forces, and a party’s decision to enter such a contract does not
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suggest an antitrust violation. Cf. Ticketmaster Corp. v. Tickets.com, Inc., 2003-1 Trade
Cases (CCH) Y 74,013, 2003 WL 21397701 (C.D. Cal. Mar. 7, 2003) (long term contract,
signed after vigorous competition from other ticketing agencies, was a “mutually desired
reasonable business practice from which no antitrust inferences may be drawn™); Discon Inc.
v. NYNEX Corp., 86 F. Supp 2d 154, 160-61 (W.D.N.Y. 2000). Indeed, business observers
have noted that the kind of contract DHL proposes to enter into with UPS, which involves
“the sharing of resources among competitors -- has a successful track record in dozens of

»l

industries, from shipping to financial services to telecommunications.

2. The Proposed DHL/UPS Agreement Is Not Subject To The FTC Act

In his testimony, Mr. Simon argued that the proposed agreement is unlawful under
Section 5 of the FTC Act, and urged the House Transportation and Infrastructure Committee
to “refer the matter to the Federal Trade Commission (FTC) for investigation™ under this

statute. Simon Testimony at 5.

By its own terms, however, Section 5 of the FTC Act does not apply to a number of
specified industries, including “common carriers subject to the Acts to regulate commerce,
air carriers and foreign air carriers subject to part A of subtitle VIl of Title 49.” 15 USs.C.
§ 45(a)(2). Both UPS and DHL come squarely within the terms of this exclusion. Thus,

Section 5 of the FTC Act has no application to the proposed transaction.
Thank you for giving us the opportunity to provide this response this Committee.

Sincerely yours,

w.

W. Stephen Smith
Roger W. Fones

! “The Analysis: DHL Saves Face,” BusinessWeek Online, June 11, 2008, available at
http:/fwww . businessweek.com/managing/content/jun2008/ca20080611_101915_page 2 htm.
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“Effecis of Proposed Aerangement Beoween DHL and UPS on Competiion. Customer
Service, and Emploviment ™

Chairman Oberstar, Ranking Member Mica, and members of the Transportation and
Infrastructure Committee, thank you for the opportunity to testity on behalf of the State
of Ohio regarding the proposed transaction between DHE Express and United Parcel
Service.

The human cost of this proposed deal is simply cnomious. We speak in terms of 10,000
jobs at stake. But that’s 10.000 families. 10,000 homes. And far, far more than 10,000
lives turned upside down.

The Wilmington Air Park is the largest privately-owned airport in the U.S. It's the single
largest employer for the residents of six. Ohio counties. Every lost job will be felt, time
and again when these hard working men and women stop shopping in the stores, eating in

the restaurants, buying the houses.

Even as the first round of layoffs has already begun, and with the imminent threat of
closure dangling over them, the hardworking men and women of ASTAR and ABX and

other facilities in the air park show up each day and give their all to their jobs.

DHL has taken the position that this is not a matter worthy of our attention. Mr.
Chairman, attention must be paid.

In a free market, businesses can fail. Jobs can be lost. We lament the ups and downs of
the business cycle, and make preparations for a better day. But this is not a free market
transaction we're discussing. This is an anti-competitive deal.

After this billion dollar-a-year deal is in place. a deal that hands over the actual shipping
process to DHL's main rival, the company assures us that DHL and UPS will remain
competitors. In fact, John Mullen, the CEO of DHL Express Global, told the New York
Times in August that DHL is, and I quote, “trying to make life as difficult as possible for”

ups.

You know i | were going to make life difficult for someone, T could think of'a few
things I would try before giving them a billion dollars. ’

Mr. Mullen insists that this deal keeps DHL and UPS quote “full-tilt competitors.” The

Cleveland Browns will travel to Baltimore this Sunday to play the Ravens. And if one of
the Ravens fumbles, there’s a reason why no one on the Browns will pick up the ball and
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politely hund it back. It's because competitors are not partners. Have never been. Will
never be. You are cither one or the other.

This deal is a merger in everything but name. 1 you hand the essential functions of your
business 1o a competitor, that's a merger, If vou discard the planes and the people that
make your business possible. that’s a merger.

1t would be one thing for a company that makes refrigerators or pencils to outsource their
shipping services. But DHL doesn’t make products. it ships them. If your business is
shipping and you outsource shipping. that’s a merger. There is a very real threat to the

consumer here.

When UPS essentially controls DHL's costs und operations, then UPS controls DHL's
pricing., And when that happens, there will effectively be only two shipping companies to
serve the North American market. [t's Economics 101, 1f you create a duopoly. you
diminish consumers” choices and raise consumers’ costs.

Let me add that the creation of this duopoly could undercui ihe ability of ABX und
ASTAR to continue operating. It could force off the stage two major players in an
industry with incredibly high barriers to entry.

I this were truly a competitive, free market transaction, why weren’t DHL's existing
service providers ASTAR and ABX given a chance to submit a bid for this work? Why
wasn’t the state of Ohio given a chance to respond before the deal had been decided

upon?

When this issue first arose we immediately assembled a DHL Regional Economic Task
Force of local, regional, and state government officials, member of our Congressional
delesation, and business Jeaders. We believe there’s a better alternative for DHL. but we

need a chance to be heard.

Last week, we learned from DHL and UPS during another congressional hearing that
they have a memorandum of understanding prohibiting them from talking with other
partics——including the State of Ohio—while their negotiations are ongoing. In this
hearing room today, [ would publicly request that both DHL and UPS discard this
arrangenient so that my Administration, and other parties involved, can present
alternatives in good faith. DHL made S6 billion in profit last ycar - and we have no
doubt their Ohio operations can contribute to their bottom line.

I want to thank the members of the Ohio congressional delegation, who have come
together in a bi-partisan fashion and worked cach day to proteet these jobs since this
sceret deal was revealed.

The federal government once helped facilitate DHL s acquisition of Airborne Express.
and now we need the federal government's help to facilitate DHL’s continued exislence
in Wilmington, Ohio. as a real, service-providing company.
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Introduction

Chairman Oberstar, Ranking Member Mica, and Committee members, good
afternoon and thank you for this opportunity to testify before you at this important
hearing, which will examine the competitive effects of the proposed agreement between
DHL Express U.S., its parent Deutsche Post World Net (collectively “DHL”), and United
Parcel Service, Inc. (“UPS™). I am pleased that the Committee will spend time reviewing
this proposed agreement. I believe activities like this hearing, the House Judiciary
Committee hearing that was held last week, as well as what I anticipate will be a review
of the proposed agreement by the Department of Justice Antitrust Division (“Antitrust
Division”), will reveal why the DHL/UPS agreement is likely to result in consumer harm,
an unnecessary loss of jobs, and uprooting the lives of thousands of Ohio families.

Before I turn to the specific topic of this hearing, I would like to say a few words
about the efforts of the Ohio Congressional delegation relating to the DHL situation.
There is a saying that trying times bring out the best in people — and that has certainly
been the case with the DHL situation and the Ohio Congressional delegation’s reaction. I
am proud of the way Ohio’s community and public leaders have come together to ensure
that competition in this industry is maintained and the Wilmington community is treated
fairly. This unity is evidenced by the presence of Lieutenant Governor Fisher and
Wilmington Mayor Raisk at this hearing. I know that Governor Strickland is very
concerned about this issue and planned to testify at today’s hearing; unfortunately, [
understand he needed to remain in the state to lead recovery efforts resulting from the
weekend storms in Ohio. Ohio’s Congressional delegation continues to work together as

a team bringing attention to the potentially devastating impacts of this transaction for
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thousands of Ohio families. Each of us recognizes the devastating impact that the loss of
roughly 8,000 to 10,000 jobs will have on the Wilmington community. Quite simply, the
cost of Deutsche Post World Net’s decision will be catastrophic. Families will struggle
to pay their mortgages, provide healthcare for their families, save for their children’s
education, and ensure their retirements.

The interest in the impact of Deutsche Post World Net’s decision has not been
limited to Ohio. Senators Kohl and Hatch, Chairman and Ranking Member of the Senate
Judiciary Committee’s Antitrust Subcommittee, asked the Antitrust Division to review
this transaction. Last week, House Judiciary Committee Chairman Conyers and Ranking
Member Smith presided over an important hearing about the antitrust implications of this
transaction. Both Senators McCain and Obama have expressed concerns about the
transaction, and President Bush has asked one of his senior policy advisors, Karl
Zinsmeister, to serve as the Administration’s liaison to assist on the matter.

Background and History

Soon after DHL first announced that it intended to partner with UPS, I met with
the head of DHL’s North American Operations, John Mullen. Needless to say, I
expressed my disappointment and concern about the DHL/UPS transaction. Ohio and
Wilmington made a'commitment to DHL. Unfortunately, DHL, and it parent Deutsche
Post World Net, decided that the relationship with Ohio was not worth saving.
Repeatedly, Deutsche Post World Net CEO Frank Appel has stated that he is not willing
to work with the Ohio stakeholders to help the company solve its financial issues.
Instead, Mr. Appel and DHL charge ahead to complete an agreement with UPS, one of its

closest competitors.
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During our meeting, Mr. Mullen indicated that if the two airlines that serve DHL
in Wilmington, ABX and ATAR, had merged a year ago, DHL would not be in
negotiations with UPS. DHL has yet to explain why a merger or some other arrangement
does not remain a viable alternative today. I would encourage this Committee to press
Mr. Mullen to explain why Deutsche Post World Net remains unwilling to work with
ABX, ATAR, and the thousands of workers related to these companies to find a solution
to its financial problems.

The DHL/UPS Agreement

DHL and UPS characterize their agreement as nothing more than a customer-
vendor supply agreement, claiming such an agreement raises no antitrust issues. The
companies maintain there is nothing inherently anticompetitive about a customer-vendor
agreement. In the abstract, I would agree that a customer-vendor agreement raises no
antitrust issues. However, the proposed DHL/UPS agreement is not a theoretical or
abstract customer-vendor agreement, nor is it a typical agreement.

The DHL/UPS agreement will result in DHL becoming heavily dependent on one
of its closest competitors for a key component of its service — the airlift that moves
overnight letters and packages around the country. In addition, the DHL/UPS agreement
will inevitably result in DHL sharing critical and competitively sensitive information
with UPS when UPS handles DHL’s packages. DHL and UPS continue to answer
questions about the competitive impacts with vague assertions about how this is simply a
customer-vendor arrangement, similar to the current relationship DHL enjoys with ABX
and ASTAR. This ignores the obvious fact that ABX and ASTAR do not compete with

DHL in the package and letter delivery business. It is as if by continuing to assert that
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the DHL/UPS agreement is a customer-vendor agreement, somehow no one will notice
that the agreement is between two close competitors in a market with only a few
companies.

DHL and UPS also claim that they have not yet entered into an agreement; thus,
there is no need to worry about the competitive impact of the agreement. Unfortunately,
such logic does not hold up under scrutiny. If DHL and UPS complete an agreement,
which both companies have agreed does not require review under the Hart-Scott-Rodino
Antitrust Improvements Act (“HSR Act”), then a government antitrust review would
occur ;aﬁer the agreement went into effect and after the likely competitive harm has
permanently changed the competitive landscape. The airlines that currently provide
airlift service for DHL, ABX and ASTAR, will likely scale back quickly, shedding
workers, planes, and abandoning the Wilmington, Ohio facility from which they operate.

If these airlines substantially alter their businesses and the Antitrust Division later
finds competitive issues with the DHL/UPS agreement, it would be nearly impossible to
return the market to the situation as it exists today. The very purpose of the HSR Act was
to avoid situations where two parties enter into an agreement that would irreversibly
harm competition. In the absence of a pre-transaction notification, Congress aﬁd the
Antitrust Division must ask tough questions about this transaction.

Any DHL/UPS Agreement Raises Competitive Issues

As discussed in the Antitrust Division and Federal Trade Commission’s (“FTC”)
Antitrust Guidelines for Collaborations Among Competitors (the “DOJ/FTC JV
Guidelines™), an agreement that limits the independent decision-making or combines

control over key assets is prone to result in situations that “reduce the ability or incentive
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[for competitors] to compete independently” and “may increase the likelihood of an
exercise of market power by facilitating explicit or tacit collusion.”

A DHL/UPS agreement will likely result in DHL surrendering cost and quality
control to UPS over a significant part of its U.S. operations resulting in just the sort of
competitive harm the DOJ/FTC JV Guidelines anticipate. Moreover, if DHL adopts
UPS’s package tracking and labeling system, it appears UPS will gain competitive
information about DHL’s customers. These are only a few of the many questions about
the impact the DHL/UPS agreement will have on cbmpetition, and I applaud this
Committee’s efforts to find the answers to those questions.

Conclusion

Thank you for allowing me to testify today. I appreciate this Committee’s
willingness to provide the necessary oversight over the competitive environment in the
package delivery industry. I look forward to continuing my work on this issue with the

State of Ohio, my colleagues in Ohio’s Congressional delegation, and this Committee.
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