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HEARING ON TAX INCENTIVES FOR
AFFORDABLE HOUSING

THURSDAY, MAY 24, 2007

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SELECT REVENUE MEASURES,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:02 a.m., in Room
1100, Longworth House Office Building, Hon. Richard E. Neal
[Chairman of the Subcommittee] presiding. [The Advisory of the
hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON SELECT REVENUE MEASURES

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721
May 24, 2007
SRM-5

Neal Announces Hearing on Tax Incentives for
Affordable Housing

House Ways and Means Select Revenue Measures Subcommittee Chairman Rich-
ard E. Neal (D-MA) announced today that the Subcommittee on Select Revenue
Measures will hold a hearing on certain tax incentives for affordable housing includ-
ing the low-income housing credit (LIHTC), section 142 tax-exempt bonds, and sec-
tion 47 rehabilitation credit. The hearing will take place on Thursday, May 24,
2007, in the main Committee hearing room, 1100 Longworth House Office
Building, beginning at 10:00 a.m.

Oral testimony at this hearing will be limited to invited witnesses only. However,
any individual or organization not scheduled for an oral appearance may submit a
written statement for consideration by the Committee and for inclusion in the print-
ed record of the hearing.

FOCUS OF THE HEARING:

The hearing will focus on ways to simplify and modify certain low income housing
programs which are established in the Internal Revenue Code (Code) and programs
administered by the U.S. Department of Housing and Urban Development (HUD)
to ensure greater efficiency and better coordination of federal housing programs.

BACKGROUND:

The Code contains certain incentives that are used to finance the development of
low-income housing. The main provisions in the Code are the LIHTC, private activ-
ity tax-exempt bonds, and the historic rehabilitation tax credit. These incentives
were enacted or substantially revised in the Tax Reform Act of 1986 (P.L.99-514),
and later modified to some extent.

The LIHTC is a tax incentive to spur private investment in construction and reha-
bilitation of low-income housing. The credit is intended to lower the financing costs
of housing construction and enable a percentage of the units to be rented below
market rates to eligible tenants. The credit is allocated among the states annually
according to the population of the state. Unused credits are added to a national pool
and redistributed to the states that apply for excess credits. Over the 18-year his-
tory of the LIHTC, more than one million new and rehabilitated units have received
support under the program.

Under the Code, state and local governments are permitted to use tax-exempt
bonds to finance certain projects that would otherwise be classified as private activi-
ties. The development of privately-owned and operated multifamily residential hous-
ing falls within this category. In 2003, 2004 and 2005, the private activity bond vol-
ume for multi-family housing was $5,672.8 million, $5,007.2 million, and $5,561.7
million, respectively. The rehabilitation credit under Section 47 of the Code provides
an additional incentive for rehabilitation of historic structures and buildings placed
in service before 1936. The credit has been an especially effective tool in building



3

affordable housing, creating more than 15,000 units of housing in 2006, 40% of
which fell into the affordable category mostly due to combination with the LIHTC.

In announcing the hearing, Chairman Neal stated, “Ensuring the availability
of affordable housing for many low- and middle-income families continues
to be a national priority. Federally subsidized housing plays a major role
in achieving this goal. Many of the federal housing programs have not re-
ceived the level of Congressional review needed to ensure maximum effi-
ciency and effectiveness since 1986. This hearing is a first step in our over-
view of the major federal housing programs, including the tax incentives.”

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
http:/waysandmeans.house.gov, select “110th Congress” from the menu entitled,
“Committee Hearings” (http:/waysandmeans.house.gov/Hearings.asp?congress=18).
Select the hearing for which you would like to submit, and click on the link entitled,
“Click here to provide a submission for the record.” Once you have followed the on-
line instructions, completing all informational forms and clicking “submit” on the
final page, an email will be sent to the address which you supply confirming your
interest in providing a submission for the record. You MUST REPLY to the email
and ATTACH your submission as a Word or WordPerfect document, in compliance
with the formatting requirements listed below, by close of business Thursday,
June 7, 2007. Finally, please note that due to the change in House mail policy, the
U.S. Capitol Police will refuse sealed-package deliveries to all House Office Build-
ings. For questions, or if you encounter technical problems, please call (202) 225-
1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As al-
ways, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World Wide Web at
http://waysandmeans.house.gov.

The Committee seeks to make its facilities accessible to persons with disabilities. If you are
in need of special accommodations, please call 202-225-1721 or 202-226-3411 TTD/TTY in ad-
vance of the event (four business days notice is requested). Questions with regard to special ac-
commodation needs in general (including availability of Committee materials in alternative for-
mats) may be directed to the Committee as noted above.

——

*Chairman NEAL. I would ask all to take their seats so that we
can move forward here this morning, on a very important subject.
I'd like to call this meeting of the Select Revenue Measures Sub-
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committee to proceed. Would everybody, including our guests,
please take their seats? Let me welcome all of you to our Sub-
committee hearing on tax incentives for affordable housing.

For the past two decades, the Low-Income Housing Tax Credit
has brought private sector developers and investors together with
State, Federal and local governments in order to provide affordable
housing to millions of families. It has truly been a successful and
efficient government initiative. Now after these 20 years of oper-
ation, Committee Members believe it’s time to review the program
and to solicit suggestions for improvement. We are undertaking
this review along with the Financial Services Committee, which
has jurisdiction over certain housing programs outside of the tax
Code.

Because many of these programs often overlap or potentially con-
flict, we hope to move consensus legislative proposals in conjunc-
tion with that Committee. Thomas Jefferson noted that the first
and only object of good government was the care of human life and
happiness. But for millions of working families, reliable and afford-
able housing can be elusive.

As we have recently witnessed in the aftermath of Katrina, lack
of housing causes problems all across American society, from
schools to law enforcement to, as Jefferson put it, basic happiness.
There is a role for government here, and partnering with the pri-
vate sector has answered the housing needs for millions of Amer-
ican families of modest means. Business and community leaders in
the Gulf zone told us that they could not get back on track after
the hurricane without assistance. For workers, keeping their jobs
only answered one part of the question. With no place for their
families to live, they simply did not want to go back. So this Com-
mittee responded with billions of dollars in additional housing cred-
its. I know as a former Mayor that affordable housing is a key ele-
ment to every successful community. And I also will tell you in
terms of local economics, there is no issue that I dealt with during
those 5 years as Mayor that was more complicated than housing.

As Mayor of Springfield, I was proud to play a part in affordable
housing developments, ensuring that these projects received land
from the city in order to make the project feasible. And each time
I drive by these developments, which are still standing and in fact
thriving today, I understand this is a public-private program that
works.

Mr. Ramstad and I have offered legislation in the past to mod-
ernize the housing credit programs, and he has assured me that it
is his intention to work with me again, and we expect to proceed.
Mr. English and Ms. Tubbs-Jones have also offered legislation to
improve the historic property tax credits, which also will be dis-
cussed today. All of us, along with Chairman Rangel and Jim
McCrery are true believers in these housing programs. So I'm hope-
ful that we can move legislation forward this summer to ensure
their long-term integrity and viability.

I'm pleased to welcome our witnesses today, who will assist the
Committee in understanding how these programs work. We will
hear from three panels representing Federal, State and local gov-
ernments, both the for-profit and not-for-profit private sector.
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Representing the Treasury Department, we will hear from Mike
Desmond, Tax Legislative Counsel. Representing the Department
of Housing and Urban Development, we will hear from Mr. Or-
lando Cabrera, the Assistant Secretary in the Office of Public and
Indian Housing.

Our second panel, representing New York City, we will hear from
Housing Commissioner Shaun Donovan. And representing the Na-
tional Association of Local Housing Finance Agencies, we will hear
from Olson Lee, the Deputy Executive Director of the city of San
Francisco’s Redevelopment Agency. Representing the National As-
sociation of State Housing Agencies, we will hear from the Execu-
tive Director and CEO of the Pennsylvania Housing Finance Agen-
cy, Mr. Brian Hudson.

On our third panel we will hear from Mr. Jeffrey Goldstein from
my home State of Massachusetts, who is Executive Vice President
and Chief Operating Officer of Boston Capital. Representing Enter-
prise Community Partners, we will hear from Mr. Jonathan Rose,
President of the Jonathan Rose Companies in New York City.

Representing the Local Initiatives Support Coalition or LISC, we
will hear from Mr. Benson Roberts, the coalition Senior Vice Presi-
dent for Policy and Program Development. Representing the Na-
tional Association of Home Builders, we will hear from Steve
Lawson of the Lawson Companies in Virginia Beach, Virginia. And
representing the National Trust Community Investment Corpora-
tion, we will hear from its President, John Leith-Tetrault.

I look forward to all of the testimony we will hear today. And at
this time I'd like to recognize my friend, Mr. English, for his open-
ing Statement.

*Mr. ENGLISH. Mr. Chairman, in the interest of brevity, I'm
going to submit my written opening Statement for the record. But
I would like to make a comment. And first off, that I think this
hearing is timely and extremely important. I'm very grateful to you
for making it a priority of this Subcommittee and I believe a pri-
ority of the Ways and Means Committee, to review the successes
of this tax credit.

We think the Affordable Housing Tax Credit, on a bipartisan
basis, has been an extraordinary success story. It’s created an op-
portunity to provide affordable housing for millions of Americans in
communities where there have been very tight housing markets.
But even more so, in many communities, it has created a vehicle
for community revitalization which literally has leveraged millions
of dollars into some of our older communities and some of our older
downtowns.

Frankly, Mr. Chairman, to appreciate the success story, you have
to go no further than my own neighborhood in Erie, Pennsylvania.
On Erie’s West Side, we have an extraordinary structure that was
empty for years called the Boston Store, that was the epitome of
downtown Erie. And in part because of this tax credit and some
other programs that were put into place, that Boston Store was
renovated, revitalized and now is a beacon for affordable housing
in the downtown, attracting people back into Erie’s downtown. But
it also has successfully, at the lower levels of the structure, been
reused for commercial purposes. It’s a fabulous success story that
has changed the flavor of downtown Erie.
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More than that, in my neighborhood on Erie’s West Side, we had
an old convent of the St. Josephite nuns called the Villa. There was
a school there, and there was also a monastic community. And
when that became vacant a number of years ago, some developers
came in, and using this tax credit, they were able to put in place
an immensely successful affordable housing project that brought
back into my neighborhood, in many cases a lot of people who had
lived much of their lives there. It has helped greenline our neigh-
borhood, revitalize it and put a new sheen on it.

I'm a big believer in this program, but I think it’s important that
we as a Subcommittee hear the details and hear the challenges and
hear how we can make this credit even more effective as an engine
to drive neighborhood revitalization and create opportunities for af-
fordable housing for millions.

Thank you, Mr. Chairman, for taking on this effort.

[The information follows:]

*Chairman NEAL. Thank you, Mr. English. Without objection,
any other Members wishing to insert Statements as part of the
record may do so. I will ask all the witnesses, please speak directly
into the microphone. And all written Statements by the witnesses
will be inserted into the record as well.

Mr. Desmond, thank you for being here.

STATEMENT OF MICHAEL J. DESMOND, TAX LEGISLATIVE
COUNSEL, U.S. DEPARTMENT OF THE TREASURY

*Mr. DESMOND. Mr. Chairman, Ranking Member English, and
distinguished Members of the Subcommittee, thank you for the op-
portunity to discuss with you today various Federal tax incentives
for affordable housing, including the Low-Income Housing Tax
Credit, the Rehabilitation Tax Credit, and tax-exempt bonds.

The Treasury Department believes that these tax incentives play
an important role in encouraging the development of affordable
housing units for Low-Income Households, and shares the view
that the goal of affordable housing is best achieved by continuing
to examine low-income housing needs and addressing them through
programs that are reviewed periodically to see how they can be bet-
ter targeted and improved.

Since it was enacted in 1986, the Low-Income Tax Credit has
provided economic incentives responsible for producing more than
1 million rental units occupied by low-income households. An indi-
cation of the widespread appeal of the program is the fact that the
program is usually oversubscribed, and that there are more appli-
cants seeking allocations of the credit than there is credit available.

The Low-Income Housing Tax Credit is a complex program, how-
ever, and there are many ways in which it could be simplified to
improve its effectiveness in serving the needs of low-income people
while at the same time reducing the burden placed on the Internal
Revenue Service and State agencies in administering the program.
Simplification could also reduce the burden on property owners
who take advantage of the credit, increasing its efficiency.

The Treasury Department has taken steps to reduce some of the
complexity and uncertainty of the Low-Income Housing Tax Credit
program by providing guidance through regulations. We are cur-
rently working on two projects relating to the credit. One project
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deals with a utility allowance that is a factor in determining the
rent that can be charged to tenants of low-income housing units.
Inaccuracies in the current formula for computing the utility allow-
ance have concerned for property owners, tenants and State and
local housing agencies, an issue that I think is highlighted in some
of the testimony that you’ll hear later this morning. We expect that
our regulations on the utility allowance will help to address this
issue.

In a separate regulatory project, we are working on proposed reg-
ulations that will provide guidance concerning the circumstances in
which an owner of Low-Income Housing Tax Credit property is al-
lowed to discontinue operating a tax credit building as low-income
housing under the qualified contract provisions of the statute,
which come into play toward the end of the 15-year compliance pe-
riod that’s in the statute. We anticipate publishing both sets of
those regulations later this summer.

Some aspects of the Low-Income Housing Tax Credit could ben-
efit from simplification and clarification. We at the Treasury De-
partment and with the Internal Revenue Service frequently meet
with representatives of owners, tenants and housing agencies, who
provide us with their input on the controversies they’re facing, un-
certainties they’re facing, and complexities they’re facing with re-
spect to the credit.

For example, the actual tax credit rate is not fixed, although it’s
often referred to as the 4-percent or the 9-percent. It’s actually ad-
justed on a monthly basis to achieve a total present value of the
tax subsidy that’s provided to owners over a 10-year credit period,
equal to either 70 percent of the owner’s eligible basis in the prop-
erty, or 30 percent in certain cases.

It has been suggested that the credit percentage for newly con-
structed be fixed rather than adjusted monthly. Although these
computations are fairly mechanical and routine, they do impose a
burden on owners of property by requiring them to make monthly
computations based on changing percentages.

Another suggestion is that the credit be taken ratably over the
15-year compliance period, rather than the 10-year period under
the current statute, with increased applicable percentages to make
up for any time-value benefit that the present accelerated credit
provides. This would eliminate recapture of the credit in certain
cases, and also eliminate the requirement for owners to have to
post a bond when they dispose of the property before the end of the
15-year compliance period.

Additionally, whether certain types of students may be consid-
ered low-income for purposes of the credit is unclear, particularly
in the case of single-parent households in which both the parent
and the child are full-time students. Although we don’t think the
credit was intended to encourage the development of housing for all
college students, the current uncertainty with respect to this issue
has become a disincentive for low-income persons living in credit
properties to go back to school.

Difficult development areas which are eligible for an increased
credit amount have also been a source of complexity in recent
years, because the areas designated as DDAs may change from
year to year, making it difficult for developers who phase in their
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properties over a period of years to estimate the financing needs
that they have.

The Rehabilitation Tax Credit and tax-exempt housing bonds or
other tax incentives can be combined with the Low-Income Housing
Tax Credit to provide a greater incentive for affordable housing.
When combined with the housing tax credit, these other incentives
can provide a deeper Federal subsidy, but they can also raise com-
plexity and administrative concerns when combined.

A range of proposals have been offered by stakeholders, including
other witnesses at today’s hearing, to modify these various afford-
able housing tax incentives. As the Committee considers these are
other proposals, there are two competing interests that must be
kept in mind—those of the property owners who provide the hous-
ing, and low of the low-income tenants who are the ultimate bene-
ficiaries of the Federal tax incentives. These interests need to be
balanced while taking into consideration the complexity of the stat-
utes and the relative effectiveness of various proposals in targeting
the Federal tax incentives.

Thank you, Mr. Chairman, Ranking Member English, and Mem-
bers of the Subcommittee, for providing the Treasury Department
with an opportunity to participate in today’s hearing. We look for-
ward to working with you on changes to the statute, and I would
be pleased to answer any questions that you might have.

[The Statement of Mr. Desmond follows:]
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Developmenl Aress {orens whero developmest costs ane high relaive w sees ineomes) end Qualifled
Conmes Trisxta € penerally comes iracts where either ot beast 30 peroent of howsoholds bes incomes:
below B0 percent of arsa median tmoome, or the poverty rmile is al least 25 peseent]

The LIEFTTC haas boen sucoesaful in prodecing mors than a milen renlel hvesing enits eocipiod by loan
incomme: Boussholds. A lhough rents wre restroosd under the LINTC. rems ane basm] on an averige
heasehiodd income for the acea rather than the isdivideal hoechold seome of the ienani. Ties, eniis are
Imwsad anly lo cligible houscholds with ensugh income 1o afford the rent, oo exclading very i
incomse homebolds from benefiting from the credit

The Treasary Department has taken stops 10 reduce some of the complexiny asd unesmaingy in Be
LIHTC progress hy providing guidssce Sneagh adminisietive regeliations.  For example, we ane
umenaly working on two repulation peogects rahiting to the LEHTC. A wtility allowanee project, in
perrticulae, i am et to adidness o issoe S b camed concern for proporly cwners, ferants, and Stale
anedl local howsng agencies. The satute requines incheson i the g rent Thal can be charged s
epaalifiel tenants of g ety allvwanee | oy ilities ane paod direcily by the tenant. The Treasery

il {he TBS have recoived comments noiing thd e method in e eimen regolatons for
ealizalating wtility allowances often ore inacounsie aod culdeied and, in many cases, resuh in frosl
imformation bring uerd for calolating nel mljustments,. We anlicipile Ssning proposesd regulaoons
liter fhis year fhavt would permit mors mocunets utility flowamoe caloslstions. Wi alsa plan 1o Bsue
proposed regulatiores that provide puidance cncermeg the circemsianees in which a texpayer is allowed
1o discontizue openating & LIHTC building e low-inoome housing. The staiete provides Dor the
fermination of the requranenl 0 operils the i -mosme paetios ol the badkding irihe appeopnae
housing agency i unahle 1o present within a spocifiod penod of fima, after the |4th vear of the
complisncs period, & qualified conlract for the sodquisition of te low-income partion of the buildng by
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iy person wito sl contimee pr operete such porton as a kow-income building. The propossd
regalations will defime 3 qualified contract for e purpoie.

Zome aspests of the LIHTC coulll Benefil from simplificstion ard eloifeeation. The Treasory
Despartment and IRS freguenily mee with represeriatives of owners, teranis, and bousing agencies who
provide we with infommation reganding oo lnevemnss, incermalnties, and complexities within e LIHTLE
Fur exsmple, The actual tos creds rete is not fived, bt is adjusted on a monthly haxis 1o schicve 2 total
promt value of the sabidy aver the 10 year crodit perisd sgual o 70 pencent of e eligitde basis, or iF
epplizehle, 30 percent of the alighde basis. 1 has boen supgestad that the credil percamtage for newly
construcind housing that is mot Fralerally subiidized be fnsd e Than afusted monthly by e IS
Althoegh e oomputations may be routine, they reguine owmens 1o make monthly computatinns hased
om changing percentapes.

Ancther saggention i thal The eradit be 1aken mably over @e 15 vear compliznce pericd, with an
imrrensed applicabls pesceniage b make wp any ime valus bemefit that the peosenl eeeslarainl credit
poorvides, ratber than secelersting the cradit over the presem 10 year oredit peried. This would eliminae
Tecageare in some coses and climinaie the requirement 10 post bond in the case o cely property
daparilicns.
The qesdifical comri regulatioss project that [ previousty mentiozed is anofer example of complexity
in the stabuie. Addtionally, whelber certan types of sludesix may be congidencd low-income

of e ceadil |5 emchear, partoslary for & singhs parem bousehald in which both the parent and
e child aro full-ime sudeniz. Although B cralil should not Be used 16 emosiirage tie development sl
Biusing Ny 88 college sudents, the cumend encerizinty has bacome a dEsincentig for low-inoome
persons livimg in LITC propertics 1o go back b scheel. DiMicull Development Adead (THDA] Bove
abas been a source of camplexity in recent years, particulardy because the areas designated s DD As may
chmge from pear o yoaw, making 8 difficull for developen whs neal 10 phise in develogments over a
periad af years o estimate fitanong mesds soounstely.

There are rany other ere of e LIHTC tha oo uncertaingy or bepden and compdesiy, The
Treeemry Doparimen| vould welcmme the oppaiunily o work with S Subeosimiie: i ahins e

Background oa ithe Rehsbilitabon Tax Credi

The Rehubilimgion Tax Creds provides an incotive in e form of . credits o simulate privalie-sesior
capital meestmeni in highoric sl eliler buildigs and revitalize higioele comeinlices, The BTC
jrovisles a 20 percent incom: tax aredil for qualifisd rehatditation cxpendiunes incermed in connection
with the sehstantiall pehakilitation of & eertifiss) historic strectare and o 10 pescent incone: tax credli fior
the wabssisniiel rehabalitation of noaresidental sructores built before 1956 A cenified Bistonc sracen
is a building that is listed in the Wationa Reginter or i@ lo2atad in a segiaesed Marane distriet and is
eertiflad by the Secretary of the Imerior as bong of histonc significancs to the distict, The RTC i=
jointdy ahrrnddiral by the IRS and the Matiosal Pak Service.

The KTC s somctimmes commbined wigh the LTHTC to e pehabdliaisd, bsiore strociures e low-moome
heusing. The emoent of reabilittion cxpondilures sliigible for the low-meome bousing Las cpsdit
reducml by the amoenl ol nebabilitation e eredic @ioged The compuiation for smml depreciaton
incledes o redaction of ihe depreciable basis by the ameuni of cehabilitation tax credit allowed

Like the LIHTC, the RTE i & compilex provisien. This compauity places burdens en peoperty ownsrs
aned the [B% alike and makes ike oredil less efficient. The BTC con be combined with other Fedenl tax
peegrne Bhe tie LTHTT 1o provide o grealer Mnanciel inzenilve. These comblneions may, bowever,
i sdditiomal complexity and adminisrative coneems,
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Background on Tax-Exempi Private=Activity Hoosing Bonds

The tax brw aiso provides low- ind mederate-inpome housing incentives in e fom of tax-exespt
privaje-activity bonds. In order for inlecest on fax-enempd bonds, inchading govermmental bomads, 1o be
enclodad Tromi muablke indame, & iumbsr o specilfc rogiingnmle mosl b o, Prvile-acivily homls
mey be issued on o tax-exempl basis ety 1§ they mest the regeiremeses for “quaiified privaie-acovicty
bomde,” imcheding targeting requiremmnis that Bmat such fisancing vo spocifically defined facilities and
progrms sach o kow-mcon resalonial hoising projacs

Ewempe {arility bonds may be msed o fond qualifisd resdenizal rengal projects i at least %5 peroont of
the net bond preceals se usal 10 provide a queaali Ged mesdmiil rental project, A qualifial residential
resgal project {5 & muli Emily restal geoject in which ene of the Tollowig twe requirements i sl ar il
times during he gualifed peoject period: {13 20 percent or maore of the residentisl units in sooh progect
arg gecupiad by mdividuale whoss income = 50 pereent or e of ame mediss gross incomes, or () 40
eereenl oF more of e residential uniis in sech progect sre oecepiad by indiviluals whose incomss b &
jpercent or |ess of area median gross income.

Chualificl prowate sctivily bonds anc sthjoct 1o Siate-hy-5oae volue-cap limildion under section B46 af
e Dol Alloeations of tax exeml bood autheeily to speciflc low-moomes housing peojeos ane
grmerally made by the same State or local housing sethorities thet make all ocations of LINTC.
Chualified privags acthvity bonds am ofien combimed with LIHTC fo finsnce low-incoms rental projecis
LUlse ol the Tex Law by Evcoarsge Low- and Moderme-Inenme Housing

The LIHTC, ETC and tax-exampd privaie sclivily housing bonds have baen specessful in prometing The
consralion of afTfondayde bousing For low-ineome hoescialds. As this Subsamemities eorehdens ways in
whizh to expemd or modify these existing programs, reo gememn] observations shoeld be mado. First,
my expansion of tarpeied tax incantives imarisbly pots addiBonal strm our b mystem. Second, the
howsng 8% incentives are, as currenily sinicieral, gete comples, Thig cpmplexity places 4 gigelican
homden om owmers mnd deselopers of bow. mmd moderaie-income housing. This incremses the cost of that

and reduces the efficiency of the Fedaral sshsidy provided by the howsng fax incmines. The
complesity of thess programs likewise plices 3 beeden on the TRS 10 administer them, A This
Suhenirmitio: comtenmpliie chosgess o the hoosisg o incentves, ssapdiflcation of the incentives
shoald also be considered.

Canclusion
‘Thamks you Bir. Chairman, Ranking Momber English and mombers of the Sahcommittes: for providing

the Treswery Departmenl with an eppariunily G particpate in keday’s hesring on this imporest subjsct
Twisuld e plesed o respoad 10 YOUT qUESHONS.
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*Chairman NEAL. Thank you, Mr. Desmond.
Mr. Cabrera.

STATEMENT OF ORLANDO J. CABRERA, ASSISTANT SEC-
RETARY FOR PUBLIC AND INDIAN HOUSING, U.S. DEPART-
MENT OF HOUSING AND URBAN DEVELOPMENT

*Mr. CABRERA. Thank you, Mr. Chairman, Ranking Member
English, and Members of the Subcommittee for inviting HUD to
provide its input with respect to this hearing on the issue of tax
incentives for low-income housing. My name is Orlando J. Cabrera,
and I'm Assistant Secretary for Public and Indian Housing at the
Department of Housing and Urban Development. It’s my honor to
represent the views of the Department of Housing and Urban De-
velopment before your Committee.

All of our comments are provided with a significant caveat. Our
testimony focused on the Low-Income Housing Tax Credit and pri-
vate activity bond programs from HUD’s perspective. We believe
our partners at Treasury and the Service who administer both pro-
grams daily have views on the issues that HUD will raise today,
and we would be deferential to those views.

Nonetheless, we focused on ways to possibly improve the inter-
play between the Treasury programs and HUD programs in order
to serve low-income, very low-income, and extremely low-income
housing needs in a more effective way. Accordingly, these com-
ments focused on two current tools most familiar to HUD, those
mentioned—the tax credit and private activity bonds.

Technical issues that would help transactions that use HUD pro-
grams are pretty varied, together with the Low-Income Housing
Tax Credit and private activity bonds, in order to construct or pre-
serve affordable units. First of all, we believe that Low-Income
Housing Tax Credit and private activity bond programs run by the
States have been enormously successful in developing affordable
housing units for the nation. They may not be perfect programs,
but theyre extraordinary ones that play to our strengths; private-
sector execution with sound public policy. HUD’s role in the pro-
gram has been ancillary but important, and we believe that HUD’s
role should remain as such.

That said, HUD’s stakeholders are important consumers of these
products, and we would want to suggest ideas that make the pro-
grams more accessible to them. Proudly, we offer suggestions that
work well with HUD programs to help construction and preserva-
tion of units in order to serve those low-income Americans. While
more specifically, we will note issues that benefit from refinement.
In either case, we would like to underscore the importance that
ngAs retain the flexibility that they currently have under the

ode.

HUD always welcomes—I'm sorry. Strike—excuse me. Those pre-
rogatives appropriately belong to each—Mr. Chairman, pardon me.
There’s a typo.

*Chairman NEAL. You're doing fine.

*Mr. CABRERA. Our broader issues. I have a cold. And one of
the things I've just discovered is I have a typo. Our broader issues
are, and essentially in most cases, HUD, like everyone, is in the
business of affordable housing and must undertake a subsidy-
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layering-review-process that ensures that HUD and the transaction
are in compliance with the Housing and Urban Development Re-
form Act 1989. What does that mean? It means that every trans-
action that involves public housing property or funds appropriated
by Congress must be reviewed by the Department or through as-
signment by the States.

What deals do those encompass? Well, it encompasses all deals
undertaken by public housing authorities on PHA-owned land
using tax credits or bond allocation, all HOPE VI deals, all public
housing transactions that seek to use a subsidy called Capital
Funds with Low-Income Housing Tax Credits or bond proceeds
from private activity bonds, and all deals that receive project-based
Section 8.

With respect to HOPE VI deals that are financed with Capital
Fund allocations, project-based Section 8 layering, Section 202 and
811 transactions, each of these have commonalities. They are by
definition complicated deals that have many moving parts. Moving
parts that are different in nature when compared between the pro-
grams but nonetheless similarly complicated. Deals with many
moving parts require flexibility with time. Time is at a premium
with respect to Section 202 and rightly so. However, in these cases,
those place—the place and service dates and carryover dates are
challenges for PHAs that have to undertake those deals, and many
stakeholders who have to undertake those deals, particularly with
the elderly and the disabled.

While HOPE VI transactions are in terms of percentage a small
number of applications in the global pool of tax credit applicants,
they by themselves require a lot of tax credits. HOPE VI grants,
historically speaking, have been nearly—have been very difficult to
finance. For example, only 65 of 237 HOPE VI deals have actually
been completed, although the program is 15 years old.

It’s not simply the size of the tax credit allocation that causes
them pause. It’s the fact that the allocation may not be used in a
timely way and therefore lost to the HFA.

Our recommendation would be to provide HFAs with some flexi-
bility in the HOPE VI program and in other contexts mentioned to
assure that unused tax credits can be reallocated with less risk of
effective loss of the tax credit or sanction to the HFA.

Mr. Chairman, I see that my time is up, so, in closing, HUD re-
mains committed to helping the Low-Income Housing Tax Credit
and private activity bond programs succeed by being a willing part-
ner and facilitator as contemplated in the Code. Thank you once
again for your invitation. I stand ready to answer any questions
you may have.

[The Statement of Mr. Cabrera follows:]

Statement of Orlando J. Cabrera, Assistant Secretary, Office of Public and
Indian Housing, U.S. Department of Housing and Urban Development

Chairman Neal, Ranking Member English, distinguished Members of the Sub-
committee, my name is Orlando Cabrera and I am the Assistant Secretary for Pub-
lic and Indian Housing at HUD.

The Low-income Housing Tax Credit (LIHTC) Program represents a major re-
source to affordable housing developers. Between 1987 and 2004, the most recent
date that data is available, nearly 25,500 tax credit projects were developed and
placed in service, representing more than one million affordable housing units.
These credits are an important development resource for low-income housing pro-
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grams in the Department, particularly public housing and supportive housing for
the elderly (Section 202).

LIHTC and Public Housing

Public housing authorities (PHA) are eligible to apply for LIHTCs, and the pro-
gram requirements for this funding source are consistent with the mission of these
agencies. PHAs can use LIHTCs to both increase the supply of affordable housing
in their community and to revitalize existing developments that are obsolescent or
distressed.

To date, PHA participation in the LIHTC program has been limited, but diverse.
As of 2005, approximately 230 PHAs across 44 states, the District of Columbia and
Puerto Rico, had developed or were developing 775 tax credit projects for the con-
struction of 97,930 units. This represents approximately 9% of all tax credit units
developed, 3% of all tax credit projects, and 7% of all PHAs in the United States.

Projects involve both 9% tax credits and 4% tax credits with bonds, and include
new construction as well as the redevelopment of existing properties. Two-thirds
(66%) of the units developed by PHAs are new construction, versus 54% for the uni-
verse of LIHTC projects. The balance of remaining projects is for rehabilitation of
existing developments, with less than 2% including a combination of new construc-
tion and rehabilitation. These projects vary in size, with the smallest project com-
prising only five units and the largest 475 units.

The greatest concentration of PHA sponsored projects is in the Northwest (52%),
followed by the Northeast (21%). Small agencies managing fewer than 1,000 units
of public housing represent half of all LIHTC projects undertaken by PHAs.

Across these projects, LIHTCs are an especially important form of leverage for
HOPE VI developments. Since the inception of the HOPE VI program, 121 PHAs
have received 237 HOPE VI revitalization grants. The program provides funding to
PHAs for the revitalization of distressed public housing through new construction
or rehabilitation of existing units. One goal is to create mixed-income communities
that include a range of Federally subsidized housing types, market rate units and
home ownership units. HOPE VI proposals are rated on their leveraging, with
LIHTCs providing one of the major sources.

By 2005, 649 rental phases of development were planned across HOPE VI devel-
opments. Most (76%) of these phases included LIHTCs. HOPE VI developments ac-
count for 64% of all LIHTC projects managed by PHAs. It should be clear from these
statistics that LIHTCs are a nearly indispensable resource for the HOPE VI pro-
gram. In fact, the phase closing schedules for most HOPE VI projects are built
around the allocation timetables for LIHTCs.

Some developers express concern that HOPE VI projects represent too high a per-
centage of all LIHTC projects. HOPE VI developments, however, only account for
approximately 2 percent of all LIHTC projects.

HUD will continue outreach and training to encourage PHA participation in the
LIHTC program. LIHTC equity provides a logical and important source of leverage
for HUD programs, including HOPE VI and Capital Funds, and the significance of
LIHTCs as a leverage funding source among PHAs will likely increase.

In addition to outreach, HUD also provides training and resource materials to as-
sist PHAs in the use of LIHTCs and implementation of mixed-finance projects.
These are important resources for PHAs, as some agencies require additional train-
ing and information in order to apply for and use LIHTCs as part of their develop-
ment projects. Mirroring these needs, public housing industry groups such as the
Local Initiatives Support Corporation, Enterprise Community Investment, Inc., the
Neighborhood Reinvestment Corporation, and the National Association of Housing
and Redevelopment Officials, also provide assistance to PHAs in the use of LIHTCs.

As part of these ongoing efforts to increase utilization of LIHTCs by PHAs, col-
laboration between HUD and IRS on LIHTCs and public housing is important. One
idea is the development of an Inter-Agency Agreement (IAA) between HUD and
other agencies to collaborate on information sharing and joint outreach efforts re-
lated to LIHTCs and public housing. Several examples include:

¢ Coordination across HUD, PHAs and housing finance agencies (HFA) to target
states where LIHTCs are underutilized and volume cap is available.

¢ Assistance to HFAs interested in the development of Qualified Allocation Plan
and Rules (QAP) preferences that increase tax credit unit production for very
low-income families at or below 30% of AMI.

¢ Collaboration across HUD and HFAs to increase outreach to PHAs and provide
training in LIHTC financing.

For the Department’s Native American programs, the picture is improving. The
use of low-income housing tax credits in Indian Country lags behind that of their
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public housing counterparts. Many tribes want access to this valuable resource, but
under current law and regulations, Indian Housing Block Grant funds used for ten-
ant—or project-based rental assistance in conjunction with low-income housing tax
credits are not exempt from the reduction in eligible basis that is available under
Section 8 and similar programs.

The Department has been working closely with the IRS to develop the regulatory
framework for such a change, but an amendment to the statute authorizing
NAHASDA would create a more permanent and clearer resolution of this issue.

LIHTC and Supportive Housing for the Elderly (Section 202)

Beyond the public housing program, LIHTCs are also a very important funding
source for the Section 202 program. The importance of LIHTCs to this program has
increased in line with demographic shifts and programmatic costs. Growth in the
elderly population has logically resulted in an increased need for supportive housing
that targets the elderly. At the same time, the cost of constructing new units con-
tinues to rise making it more difficult for the Department to meet this need. More-
over, the need to renew the rental assistance contracts on existing projects is also
increasing, which erodes the funding available to produce new units.

Given these challenges and the availability of LIHTCs, the Department’s FY 2008
budget proposes an innovative demonstration program aimed at increasing produc-
tion of Section 202 units. The demonstration project will seek to utilize LIHTCs and
other housing resources (tax-exempt bond financing, HOME Program, private
grants, etc.) to expand production under the Section 202 program.

Many view the conjoining of LIHTCs with the Section 202 program to be a step
in the right direction for LIHTC projects that target the elderly. For example, ac-
cording to a 2006 American Association of Retired Persons (AARP) study titled De-
veloping Appropriate Rental Housing for Low-Income Older Persons: A Survey of
Section 202 and LIHTC Property Managers, “Section 202 properties for older per-
sons have somewhat more success than LIHTC properties for older persons in pro-
viding services.” It is the goal of the Department to take positive aspects from both
programs, drawing on development financing on the LIHTC side and service deliv-
ery on the Section 202 side, to produce additional units with strong senior services
components.

As part of the demonstration, the Department is conducting a study and meeting
with industry experts, stakeholders and housing advocates to identify implementa-
tion challenges and other issues related to expansion of the Section 202 program.
Some of the areas being explored include:

¢ Identifying ways to complete projects in a timelier manner, utilizing various
funding sources to expand the impact of the limited 202 dollars, and providing
enhanced supportive services.

¢ Identifying and removing barriers (such as legislative exemptions) in the Sec-
tion 202 Prepayment and Refinancing Program to facilitate the preservation
and rehabilitation of existing properties;

¢ Identifying ways in which HUD can partner with other Federal, state, and local
agencies to leverage Section 202 funds.

A draft of the study has been completed and is currently under review. A Notice
of Funding Availability (NOFA) for the demonstration program is proposed for the
2008 funding cycle.

The Department has also proposed in its FY 2008 budget a similar demonstration
program for Section 811, supportive housing for people with disabilities, that seeks
to increase production by addressing certain barriers that would encourage the le-
vering of difference sources of funding.

Mr. Chairman, and Members of the Subcommittee, the Department considers
LIHTCs to be a significant resource in the affordable housing industry. When cou-
pled with existing HUD programs such as HOPE VI, the Capital Fund, rental sub-
sidies, and Sections 202 and 811, LIHTCs represent a crucial source of leveraged
financing in the construction or rehabilitation of affordable housing families at var-
ious levels of income. The Department will continue to promote the use of tax cred-
its among PHAs, Section 202 program providers, and other HUD programs.

Conclusion

As you have seen from our testimonies today, even though the LIHTC is not a
HUD program, the Department does have some important administrative roles in
it. We look forward to working with the Congress and our colleagues at the Depart-
ment of the Treasury to address any difficulties in the program that may require
solutions, legislative or otherwise, and I want the Subcommittee to be aware of what
areas HUD is examining.
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Thank you and I look forward to your questions.

*Chairman NEAL. Thank you, Mr. Cabrera. Mr. Desmond, you
said that the current, quote “utility allowance” relies on flawed in-
formation for rent calculations. Can you explain as much as you're
able to what issues the new regulations will cover and whether this
will solve the concerns raised by property owners?

*Mr. DESMOND. Yes, Mr. Chairman. The issue with the current
formula for computing the utility allowance is that it is based on
utility costs for older Section 8-type housing. And that may be ac-
curate for older Low-Income Housing Tax Credit buildings, but
with respect to newer buildings where utility costs tend to be
lower, it ends up imposing a higher utility allowance on those
buildings.

What we’re trying to address through our regulation project is to
provide more flexibility to the local housing agencies and to owners
to use different formulas for coming up with a more accurate deter-
mination of the utility allowance. So it is merely to get the accu-
racy of that formula correct. The current rules are probably correct
for older Section 8 housing, but for newer housing, we want to be
sure that the formula that’s applied is a realistic formula with re-
spect to the actual utility costs that are being incurred by owners—
or by tenants.

*Chairman NEAL. Thank you. Mr. Cabrera, you testified that
combining the development financing of Low-Income Housing Tax
Credits with the service delivery of Section 202, that the elderly
housing program, shows promise. What is HUD doing to foster
such synergy between HUD and the tax credit programs?

*Mr. CABRERA. Assistant Secretary Montgomery is—who is the
Assistant Secretary for Housing in FHA, has undertaken a pilot
program in Section 202 to better cobble 202 subsidy with tax cred-
its. One of the big issues is that 202 deals and 811 deals have to
bring in a variety of layers of subsidies that both deal with the con-
struction world, which is really the tax credit world, or alter-
natively, if possible, the PAB world, the private activity bond
world, with actual intensive operating subsidy for services well be-
yond just the operation of the unit but services to the tenant.

And so I believe Assistant Secretary Montgomery has fashioned
a program that better melds those two programs.

*Chairman NEAL. And Mr. Desmond, several of the witnesses
we will hear from today are advocating that the 9 and 4 percent
housing credit amounts be fixed rather than adjusted or floating.
Has Treasury reviewed the proposal? And if so, can you share your
thoughts on this suggestion?

*Mr. DESMOND. We have, Mr. Chairman, and I mentioned that
in my testimony as well. I think the issue there is one of balancing
the current flexibility. Now the rates float based on ultimately
what is fixed to Federal interest rates. So as interest rates go up
or down, the amount of the credit will go up and down over the
credit period, now the 10-year credit period.

I think the proposal is based on simplifying the formula and the
application of the formula for owners, possibly building on a little
bit more predictability for their financing. It’s basically the choice
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between a fixed rate and a variable rate that I think a lot of people
face in determining how theyre going to finance a particular
project.

And if you fixed it at 4 percent and 9 percent, it would simplify
the computations for owners, and it also may lead to a little bit
more predictability of the amount of the credit that you’ll be get-
ting, obviously still putting the owners at risk with respect to inter-
est rate variations. So I think it’s a mechanical issue mostly based
on simplicity and one that we have thought about.

*Chairman NEAL. Mr. English.

*Mr. ENGLISH. Thank you, Mr. Chairman. Mr. Cabrera, I won-
der if you could share with us HUD’s view on using historic build-
ings as a way to increase the amount of affordable housing. And
specifically, as you know, I have a bill, H.R. 1043, that the Chair-
man referenced, which would increase the efficiency of using the
Rehabilitation Tax Credit along with the Low-Income Housing Tax
Credit. Do you think this is a good idea?

*Mr. CABRERA. I think it’s a good idea in terms of the stake-
holder making a determination on the cost benefit analysis. So, for
example, if you happened to be in a QCT, which I think is what
your bill contemplates, as I recall the language, that augmentation
in equity would certainly help the deal.

There are other things that I believe would also help the deal,
but certainly in terms of the Historic Tax Credit, it would be of
value.

*Mr. ENGLISH. Thank you. Another question, should the HUD
secretary’s authority to designate difficult development area be
changed to allow the Department to be more nimble in responding
to future major disasters?

*Mr. CABRERA. The short answer to that is yes, Mr. Ranking
Member. The reason, though, I have to say is, in my previous life,
I was an Executive Director of an HFA, and we were struck by six
hurricanes. And one of the things you learn very quickly is DDAs
have value, but they become a competitive issue, because you can
only have so many DDAs under the Code.

So I would say providing the Secretary with that flexibility, with
reasonable and local restrictions, such as there is actually a hous-
ing need. There is a presidentially declared disaster area that’s,
you know, receiving significant subsidy to address that disaster I
think has—makes enormous sense.

*Mr. ENGLISH. Does HUD have specific suggestions for how the
Qualified Census Tract provisions of the Low-Income Housing Tax
Credit ought to be changed?

*Mr. CABRERA. HUD has specific thoughts. I'm a little worried
about using the word “suggestions.” But one of the big concerns—
again, I'm going to put my former hat on for a moment—is QCTSs
move, and sometimes you might develop a deal that looks to ad-
dress development in a QCT, but the lines change.

And so the issue becomes giving States the flexibility to address
those areas or create a determination that preserves the 30 percent
bump that you otherwise get under Section 42 in order to preserve
the deal. Because what will wind up happening on occasion is you’ll
have a deal, and part of the deal or a phase of that same deal will
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be outside of the QCT, lose its 30 percent bump, and now the deal
is handled—is hampered in terms of the pro forma.

So, creating or crafting language that allows that kind of
nimbleness, I think, yes, has some value as well.

*Mr. ENGLISH. And I guess my final question is recognizing
that we have limitations on what we could do and this has some
budget consequences, do you feel that the case can be made, from
your perspective, for substantially expanding the credit? In other
words, increasing the amount of the credit available to States and
communities, do you feel that there is the demand out there to ful-
fill this need, and to justify a significant expansion of the credit?
And do you believe that’s something the Administration could sup-
port if it were phased in?

*Mr. CABRERA. I can’t speak to the last part of your question,
but I can say that—again, I'm going to rely on a former hat—when
I walked into Florida housing, we were receiving five applications
for every dollar of credit. Now as the market changed, mostly be-
cause of real estate economics in the State of Florida, that came
down to four.

So, and my sense of life, as my good friend, Brian Hudson, who
is testifying before you in a just a little while, he’d probably say
that his experience is the same, and my colleagues or my former
colleagues would probably agree with most of what I've just said.
Namely, in most places in this country, particularly in places
where there’s a large population change or a lot of density, the tax
credit is an enormously sought-after tool, and a valuable resource.

So, trying to deal with it from that angle would be fine. But I'd
say that there are other things that can be done, so that, for exam-
ple, there’s flexibility within the credit. For example, in HOPE VI,
it’s very difficult to fashion a mixed income deal. It’s very com-
plicated, many times because of subsidy layering.

But if one were to fashion a way to take the ownership element
for market rate units and the ownership element for tax rated
units and allow them to work independently, that within the con-
text of Section 42 could actually help induce more units. From the
perspective of HUD, which is always looking at issues of mixed in-
come when it looks at low-income housing, that’s an important—
that might be an important tool.

*Mr. ENGLISH. Thank you so much. And thank you, Mr. Chair-
man.

*Chairman NEAL. Thanks, Mr. English. The gentleman from
California, Mr. Thompson, is recognized to inquire.

Mr. THOMPSON. Thank you, Mr. Chairman, and thank you for
holding this very important hearing. Mr. Desmond, in your testi-
mony, you mentioned the complexity of the program and went on
to say that it results in increased cost and decrease in efficiency
for the subsidy and a burden on the IRS. And I'm interested in
knowing if you have any suggestions or recommendations to the
Committee how we can alleviate some of those complexities.

And then also, and I don’t know if it’s part of the same question.
I'll let you defer. But I know the industry has come up with a list
of recommendations that change the tax credit and to also coordi-
nate the credit with other Federal housing subsidies. And maybe
if you could hit on those two issues or a combination of them.
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*Mr. DESMOND. Thank you, Mr. Thompson. The credit itself,
the provision in Section 42, is one of the longest statutes in the In-
ternal Revenue Code. It’s over 30 pages long, depending on the
compilation. So I think there is an enormous amount of complexity
in the current statute.

Mr. THOMPSON. You don’t have to go over each one, but——

*Mr. DESMOND. I'll try not to.

Mr. THOMPSON. Thank you.

*Mr. DESMOND. Any time you have a statute with that many
provisions in it, it obviously places a burden upon the taxpayers
who are taking advantage of it, in this case the owners, in admin-
istering it, understanding it and complying with all of its require-
ments over an extended period, the 15-year compliance.

Mr. THOMPSON. Is it appropriate to ask you to submit to the
Committee suggestions as to how to work out some of those com-
plexities?

*Mr. DESMOND. I think there are some, and as you mentioned,
many stakeholders have also made some suggestions. I will high-
light several that I think have been suggested. I think one area of
particular complexity and uncertainty is when you combine Section
42 credits with tax-exempt bonds under Section 142.

And there the issue of complexity comes up because of slight me-
chanical inconsistencies between the two provisions, which al-
though they may be relatively mechanical, do cause considerable
problems for owners who are financing projects with box tax credit
bonds and tax-exempt bond financing. And for an extended use pe-
riod, extended compliance period, they need to monitor both provi-
sions and make sure that they’re complying with two sometimes in-
consistent requirements in both of those Code sections.

Three areas in particular, there’s a transient housing rule for
both Section 142, the bonds, and for the credit, that encourages
people to stay for a long period of time in housing financed by those
two provisions. And there are some inconsistencies between the
way both 142, the bonds and the credit treat transient housing. I
mentioned students in my oral testimony. There are some incon-
sistencies in treatment of students as tenants in housing finance
by both provisions, and also there are some inconsistencies in what
we call the next available unit rules, which means if a tenant goes
over the income limits, what the owner has to do to replace that
tenant with another eligible tenant, some inconsistencies.

So, one area in particular I think that could be improved is to
look at the inconsistencies and try to make them a little bit more
consistent, make it easier for owners to look at that, to comply with

it.

Mr. THOMPSON. Could we get a more comprehensive list from
you, ?I mean, submit it to the Committee? Is that okay, Mr. Chair-
man?

*Mr. DESMOND. We’d be happy to come back to you on that.

Mr. THOMPSON. Then the other question I have is the 30 per-
cent bump for difficult areas, is that enough? It seems like—does
30 percent work for everyplace? I know that some of us represent
areas where land prices and housing prices are very, very high,
and I would suspect that 30 percent wouldn’t even help, let alone
get a project.
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*Mr. DESMOND. I would, to respond to that question, I would
echo my colleague from HUD’s comments, that the current credit
is in fact oversubscribed. I think we have seen similar observations
that it’s oversubscribed, in many cases by 5 to 1, that there are $5
of applications for every dollar. So it appears that on the demand
side, there is plenty of demand.

I think your question goes more specifically to the need for hous-
ing. Obviously, this is a supply side program and encourages the
development of housing as opposed to other programs in the Fed-
eral housing incentive area that encourage the demand and give
credit, Section 8 credits, for example.

So I think, to answer that question, you really need to look to
something outside my lane, which is where is the demand for af-
fordable housing? And this is certainly a very important component
of responding to that demand, but it’s just one component in the
Federal housing structure.

Mr. THOMPSON. Thank you. And then, Mr. Cabrera, one quick
question to wrap up here. In your testimony, you noted that seniors
have a better time under 202 than the tax credit program. Can you
shed a little light on that?

*Mr. CABRERA. Congressman, can you repeat the question,
please? I'm sorry.

Mr. THOMPSON. You had mentioned in your testimony, in your
written testimony, that it’s more difficult for seniors to work under
the tax credit, more difficult under the tax credit program than the
202 program. Can you shed a little light on that?

*Mr. CABRERA. The real issue is the development of the units.
It’s a challenge to develop Section 202 units both in terms of the
time that it takes to develop the units and in terms of the layering
that occurs. One of the challenges often has to do, and this is prob-
ably a uniform rule, with distinguishing that Federal grant which
you can marry in only very difficult ways with the tax credit, and
those things that are not technically—well, they might be consid-
ered Federal grants, but they’re operating subsidy that are making
the deal survive day-to-day. And trying to bridge those rules which
are difficult to bridge is a challenge.

Getting room within the statutory stream or the regulatory
stream to make that work better would help 202 deals, would help
811 deals, which are for the disabled, in our view. But again, we
are extremely deferential to our colleagues at the Service. These
are things that have to be workable for them as well.

Mr. THOMPSON. Thank you. Thank you, Mr. Chairman.

*Chairman NEAL. Thank you, Mr. Thompson. And, Mr.
Desmond, we will make the list as requested by Mr. Thompson
part of the record. The chair would recognize the gentleman from
Connecticut, Mr. Larson.

*Mr. LARSON. Thank you, Mr. Chairman. Thank you again for
holding this important hearing, and thank the witnesses for their
testimony. I am a strong supporter of Stephanie Tubbs-Jones and
Mr. English’s proposal on Community Restoration and Revitaliza-
tion Act of 2007.

Hailing from New England like the Chairman, there are many
communities and many river towns. Hartford is located, as is
Springfield, on the Connecticut River, and we have a number of old
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factory dwellings and sites that could be rehabilitated but for the
lack of Federal funding and usage with respect to housing. What
would you propose to remedy this, and do you support the Jones-
English/legislation?

*Mr. CABRERA. Is the “you” me?

*Mr. LARSON. Yes, Mr. Cabrera.

*Mr. CABRERA. Congressman, I have to become more familiar
with Congresswoman Tubbs-Jones’ legislation, but I think one of
the things that I would always come back to within the context of
either Section 42 or Section 142 is provide greater latitude within
the context of trying to get deals done with a variety of different
subsidies, and not penalize the deal by virtue of their existence.

There are subsidies and then there subsidies. For example,
project-based Section 8. Project-based Section 8 is a well known
subsidy, and for very good reasons, there were limits imposed
about who can access tax credits once you come out of the con-
tracting project-based Section 8. Revisiting that issue is probably
a terrific idea. Why? Well, one of the challenges today is the preser-
vation of affordable units. And although it made sense at the time
to deal with that, it probably doesn’t—it doesn’t make as much
sense now.

A second thing that I would probably think about is revisiting
the 10-year rule on acquisition tax credits. Why? Again, it’s a pres-
ervation issue. At the time you had concepts in the Code; acceler-
ated depreciation, for example, that really today aren’t as salient.
And so if the mission is let’s preserve and build units, that is one
way to do it. And so that’s what I would offer.

*Mr. LARSON. How would you expedite that?

*Mr. CABRERA. I don’t. I think you do.

*Mr. LARSON. Well, in terms of—in terms of what kind of spe-
cific legislation? Is there anything—I take it you’re not familiar
with the Jones legislation, which I think seeks to amend Section
47? And maybe I'd yield to my colleague from Pennsylvania to—but
I think the path that you’re going down makes an awful lot of
sense.

What we hear from interested parties and developers is that be-
cause they can’t get their hands on the money and because of the
constraints that are placed upon them, you have these structurally
sound buildings that just continue to deteriorate and become a
blight when they could otherwise become an important cog in the
center of the community.

*Mr. CABRERA. There’s another side to that, though, and that
is, it’s often very difficult, and we face this as well. This is the
counter-argument to the historic issue not in a QCT. So very often,
for example, in public housing, many of those assets are 70 years
old and the open and notorious question is should they be pre-
served? They are so old that maintaining them is far more expen-
sive than just building something different.

Not necessarily, you know, public housing is a stream of finance.
It is an operational stream of finance. So the tax credit, getting
PHAs to a point where they can utilize a tax credit or private activ-
ity bonds or other pools of subsidy to create a wider spectrum of
units financed in a variety of ways that serve the same bandwidth
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of people, that’s really what we’ve been focused on for quite a while
now. I think that’s probably the play that we most often use.

With respect to specific legislation, it’s very hard to craft from
this table right now. But at the end of the day, that would be the
way that—that is the way that we usually—the track we usually
take.

*Mr. LARSON. I thank you very much.

*Mr. CABRERA. Thank you.

*Chairman NEAL. We'll eagerly await your answers, Mr. Larson.
The gentleman from Minnesota, Mr. Ramstad, is recognized to in-
quire.

*Mr. RAMSTAD. Thank you, Mr. Chairman. I'd like to thank my
good friend, Chairman Neal, for holding this important hearing on
affordable housing and for your outstanding leadership in this crit-
ical area.

I enjoyed working with you, Mr. Chairman, in the last Congress
when you joined me in introducing H.R. 4873, which would have
made several improvements to the housing bond and credit pro-
grams, and I look forward to working with you this session as well.
Also, Ranking Member English was a cosponsor of that legislation
and has been an important leader on affordable housing. I appre-
ciate your contributions. I'm looking forward to working with both
of you and all the Members of the Committee this year on common
sense reforms to make these critical programs work even better.

In my suburban district, I represent 34 suburban cities and one
township, and virtually all of the cities, all 34 cities, have a waiting
list for affordable housing, which isn’t too atypical vis-a-vis the rest
of the country. Certainly housing is one of our most basic needs,
and it should never—my basic belief is that it should never be
priced far out of reach for America’s families.

We worked on the reforms in H.R. 4873 with State housing agen-
cies and other key groups who support affordable housing, and
those groups are—many of them are represented on the other pan-
els here today and are in audience, and we appreciate their collabo-
rative efforts as well.

I am very much optimistic that we can produce a collaborative
and consensus bill, and I hope the bipartisan spirit, the spirit of
cooperation on the Committee will produce such a work product. If
any area of legislation should be bipartisan, it should be housing.
We're dealing with a basic need, as I said before, of the American
people. And we need to help more Americans afford the housing
they need.

In fact, the other month, a couple months ago, a study was done
in the community where I live, in Minnetonka, Minnesota, and the
bottom line, the conclusion of the study was that no firefighter or
police officer could afford to buy a house, and most didn’t have the
income to support the rents being charged in that community.

Let me direct a question to you, Mr. Cabrera. And by the way,
I'm glad that both Treasury and HUD are represented at this hear-
ing. Both departments obviously play a critical role in making sure
that our affordable housing programs work. And as we consider re-
forms this year to make the housing bond and credit programs
more efficient, work better, serve people better, I trust we can
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count on both Treasury and HUD to continue working with us in
that spirit as well of bipartisan cooperation.

The question I have for you, Mr. Cabrera, one of the reforms I've
proposed is allowing the low-income housing credit to be used for
Section 8 moderate rehabilitation housing. Does HUD have a posi-
tion on this proposal?

*Mr. CABRERA. That’s what I just mentioned, Congressman. I
would say that that would—removing that restriction would be
helpful in terms of helping preservation. Again, with the caveat
that our good friends at Treasury have their concerns. From a pol-
icy perspective. If you have project-based vouchers, and you have
a HAP contract that’s expiring, and then you take that improve-
ment and exclude it from the field of possibility in terms of afford-
ability, that does not help the overarching policy goal of retaining
affordability.

So we would say, yes, we would be in favor of that.

*Mr. RAMSTAD. Okay. I just wanted to follow up on the pre-
vious colloquy that you had with the Speaker—with the Member.
Well, thank you again, both of you, for your testimony, and thank
you, Mr. Chairman, for allowing me to be here today as a Member
of the full Committee but not this Subcommittee, I appreciate the
invitation very much. Thank you.

*Chairman NEAL. Thanks for your good work, Jim. The
gentlelady from Pennsylvania, Ms. Schwartz, is recognized to in-
quire.

*Ms. SCHWARTZ. Thank you. And good morning. I want to ask
a little bit more about Section 8 housing. I come from a district
that has had some issues with Section 8 housing. I understand of
course that it’s been a very successful initiative across this country.

One of the questions that certainly come up in my district and
some of the concerns expressed about Section 8 housing has to do—
well, a couple of them. One is in the concentration of Section 8
units. This is more about the scattered site single units rather than
a building that has many units in it, that seems to be less of a
problem in the way.

I think it might be the opposite, but it’s sort of the scattered sites
all across a part of my district, and really about two issues with
that is the quality of the particular unit or home and the mainte-
nance of that, the sort of ongoing. It may start out fine, but then
the oversight that is, or lack thereof, of how that site is maintained
by the owner, as well as by the tenant, and about perceived, you
know, tolerance of criminal behavior and activity in those sites.

I know there are certain rules around all of this, but really my
question I think for I guess mostly for HUD here is, what about
the oversight from the Federal level to make sure that we are see-
ing full compliance? And how do you respond to, you know, par-
ticular situations such as in Northeast Philadelphia, which is an
area I represent, that has had some very significant concerns about
Section 8 housing?

And it’s a community, of course, that’s also concerned about mov-
ing from home ownership to rental units. There is a perception that
some of these buildings are actually not Section 8 housing, they're
just private rental, and that has caused a problem. But it’s exacer-
bated in a neighborhood.
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So, again, it’s concentration and it is oversight and compliance
for ongoing maintenance and quality of these units. So I believe
you refer to it as standards of habitability. So it’s really both initial
standards and compliance with those standards, and ongoing over-
sight that these units continue to be maintained well.

Can you speak to your oversight and what response you have
had? You may be well aware of the situation in Philadelphia.

*Mr. CABRERA. I think that there are two answers. The first
one has to do with the overall world of Section 8, whether it in-
volves a property that is financed with Low-Income Housing Tax
Credits or private activity bonds or not. And then those that have
to do with those discrete programs.

So I'm going to address the more general world. There are two
Section 8 programs essentially. They’re not. There’s only one, but
there’s two applications of it. There’s tenant-based rental assist-
ance where one receives a voucher and one goes to someone in the
market and redeems that voucher for housing. So the concentration
issues there are actually the choice of the landlord in the private
marketplace.

The HQS standards, Housing Quality Standards, that apply to
that, are pretty rigorously enforced, at least according to landlords
that report to us. And in fact, they often say too rigorously en-
forced, and sometimes they say inconsistently enforced.

H*Ms. SCHWARTZ. Do you have data on that? Do you actu-
ally

*Mr. CABRERA. We have a lot of data.

*Ms. SCHWARTZ. Can you say

*Mr. CABRERA. Sure.

*Ms. SCHWARTZ. Would you say that it’s really—the compli-
ance data and to find out where it actually is working, where it
isn’t, and——

*Mr. CABRERA. Absolutely.

*Ms. SCHWARTZ. That would be certainly helpful. And how
often you applied a penalty and——

*Mr. CABRERA. HQS are done at least annually and certainly
on move-in. But there’s a second component to Section 8, which is
project-based vouchers. And project-based vouchers attach to the
unit, not the tenant. And so they are basically an operating subsidy
for a number of units within a development or all of the units with-
in a development. Those are more rigorous HQS standards than
the tenant-based voucher system, because there is an assumption
that you have reserved those vouchers for those units.

*Ms. SCHWARTZ. Right. As I said, so maybe I'm not using the
right—the project-based seems to have, you say better standards,
has greater compliance. There’s often a manager. There’s someone
who’s actually watching it on a very regular basis.

*Mr. CABRERA. Right.

*Ms. SCHWARTZ. It’s really the tenant vouchers that is the
issue—that is an issue within my district.

*Mr. CABRERA. Okay.

*Ms. SCHWARTZ. So I would be interested to see information
you have about violations and about compliance, about how rig-
orous those annual inspections are, and response that we see in
terms of that compliance and what gets done. Certainly I think if
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we start to see some real penalties applied, rather than sort of a
bit of a slap on the wrist, fix this, and you move on, would be help-
ful in letting landlords know that this actually is—we’re serious
about this. And I think it has to come from the top, which is real-
ly—would be coming from the Federal level, would be very, very
helpful to us.

*Mr. CABRERA. We're happy to provide you the data that you
requested.

*Ms. SCHWARTZ. Okay.

*Chairman NEAL. Thank

*Ms. SCHWARTZ. My time is up? Okay.

*Chairman NEAL. I thank the gentlelady.

*Ms. SCHWARTZ. Thank you very much.

*Chairman NEAL. The gentleman from Oregon, Mr. Blumen-
auer, is recognized to inquire.

*Mr. BLUMENAUER. Thank you, Mr. Chairman. I'm curious if
you gentlemen may have some thoughts about ways that we
stretch this scarce resource to get the most value of out of it.

One of the things that is intriguing to me is that in many parts
of the country, we have opportunities to have some location effi-
ciencies, that there are cost factors that are involved in terms of
the transportation demands for the people who live in the housing,
what’s energy efficient. Paradoxically, many of the areas that are
potentially location efficient in terms of energy demands, the car-
bon footprint of these people, something our Committee is looking
at in a wide variety of contexts, have very high property values.

Is there some thought that you folks have given or some guid-
ance that you can give us now, or upon reflection, to send back to
the Committee, if there are adjustments that can be made in cri-
teria to make allowance for projects that are location-efficient, that
have fewer demands on the tenants, occupants themselves for
transportation—which for many of these people, they spend more
on transportation than they do on housing itself—and in terms of
our societal efforts to try and be more energy efficient, reduce the
carbon footprint, that we might be able to meet affordable housing
goals plus our concern about global warning and energy independ-
ence? Any thoughts about adjustments to the programs?

*Mr. DESMOND. Sure. I can address that, Congressman. There
are, as you know, a number of incentives that have been put in the
tax Code recently to incentivize energy-efficient homes, energy-effi-
cient buildings that are not targeted to low-income or affordable
housing. And I think those are very important incentives, those are
very important programs.

We have been working at Treasury to try to implement many of
the provisions from the Energy Tax Policy Act of 2005. And I would
make an observation on that provision or that Act similar to the
observation about Section 42, which is it’s extremely complicated.
There are many complexities in energy efficiency, and oftentimes
the tax Code is not the best vehicle for measuring and determining
energy efficiencies, things that are sort of outside the lane of tax
administrators.

I think that energy efficiency is a very important goal, something
that the Administration has supported in a number of different
areas. I do just make the observation that if you want to take the
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fairly complicated energy incentives in the Energy Tax Policy Act,
those kinds of things for energy-efficient buildings and energy-effi-
cient homes, and apply those to another program, such as Section
42, just an observation about the complexity that may result from
that, and inefficiencies that will come about as a result of that in
terms of owners trying to apply those and use those two fairly com-
plicated areas and apply them together.

I think there is some work that can be done in that area, but I
would just make that observation about whether we would have an
administrable program from the tax administrator’s perspective at
the end of the day.

*Mr. BLUMENAUER. I appreciate your observation. One of the
things we have been working on, on this Committee, we’ve been in
consultation with Chairman Frank in Financial Services. There’s
some of the work with the GSE and others that they’re doing there
and with the Global Warming Committee, is that there may be
some way that we can synthesize this to make it less complex, to
be more direct, to be more clear about what our priorities are in
terms of affordable, sustainable housing that reinforces our goals
of community development and energy independence.

I appreciate this may be a little off point in terms of what you
were planning to talk about today, but I wanted to plant the seed,
and, Mr. Chairman, invite observations that our witnesses here or
on subsequent panels may have about ways that we can integrate
this rather than have scattershot efforts, tax Code, housing, with
two or three different Committees on energy, that the extent to
which they can be integrated and focused, we may be able to start
with the work that you’ve already been doing with some of the en-
ergy incentives.

I appreciate your courtesy and would welcome any observations
that people may have upon subsequent reflection.

*Mr. CABRERA. May I add one comment? When my colleague,
Brian Hudson, comes up in a little while, he will note that when
States develop qualified allocation plans and their competitive
cycle, very often they will award points for precisely those things
that you’ve just mentioned—proximity to public transportation,
proximity to services, proximity—I'm sorry, use of energy-efficient
appliances.

So—but that’s something that is very much handled within the
concept of each State’s QAP, and you will see that pretty widely
within all jurisdictions.

*Mr. BLUMENAUER. We have entertained some of that in my
State of Oregon. I'm not certain that it might not be an area that
we could give some guidance and some uniformity so that it is ap-
plied more broadly to get the most of these investments.

Thank you very much.

*Chairman NEAL. I thank the gentleman. The gentleman from
Washington, Mr. McDermott, will inquire.

*Mr. MCDERMOTT. Thank you, Mr. Chairman. I'd like to ask
both of you, I chair the Subcommittee on Income Security and
Family Support. And one of the programs that we deal with is the
program of foster children in this country. Now when you get to be
18 years old, the system drops you out on the street with nothing.
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You get a better deal coming out of the penitentiary than you do
getting out of foster care.

And I would like to hear, what’s the likelihood that a youngster
could get a low-income housing situation in this country at 18? A
single youth.

*Mr. DESMOND. I could start off and let my colleague from
HUD build on this, but I think one observation that people have
made about both Section 42, the credit, and low-income housing
bonds, is that they are not targeted to the very low-income individ-
uals in-households. They are based on rental—average area
house—or incomes, and rents are set to average area incomes. For
individuals who have very low-income, it’s more difficult for them
to meet even those reduced income standards.

So that in a program like Section 42, the credits and the bonds,
if it has an income-based component to it, oftentimes that works
to the exclusion of very low-income households, and oftentimes I
would suspect foster children may fit into that category and not
benefit.

*Mr. MCDERMOTT. Is that in the law? Did you have to do it
that way? Or is that by rule and regulation?

*Mr. DESMOND. I believe the law has in it the income-based
calculation of the maximum rent that can be charged to tenants of
these facilities. So that is part of the statute. There are other pro-
grams that my colleague from HUD can talk about, the voucher
programs and other things, that may not be tied in their statutes
to the income levels in the area. But the bonds and the credits
we're talking about here are in fact keyed to income, area income
levels.

*Mr. CABRERA. Most of the units that you've just described,
Congressman, are what serve a group of folks that we call ex-
tremely low-income people, people between 0 and 30 percent, vary
in medium income. Things are not measured in terms of age as
much as in terms of income.

And when those units are constructed, be they by a public hous-
ing authority or anybody else that’s an applicant developing these
units, when you aim to create units that serve that population,
those become deep subsidy units. Those become units that require
funding layers above that equity that is brought in by Section 42.
Or if it’s a debt deal that can survive above the debt that’s created
by the mortgage in the private activity bond program.

That money typically comes from a variety of sources, including
the State, the local government. There are efforts that I am aware
of, notably in my home State of Florida, to create demonstrate pro-
grams to serve that bandwidth. Those are generally done on a
State-by-State basis.

*Mr. MCDERMOTT. Let me add a further complication. This
young 18-year-old foster kid is smart, gets himself a scholarship
and is also a student. Now, can he qualify?

*Mr. CABRERA. I want to—my first instinct is, this is a Code
issue, and so I'd like to defer to Mike first.

*Mr. DESMOND. Certainly there’s nothing that precludes a stu-
dent from being able to live in low-income housing. There are some
rules that I mentioned in my testimony precluding housing units
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from being occupied only by all full-time students. I think your
question goes to something different if you are

*Mr. MCDERMOTT. Why—that’s a regulation or that’s in the
law?

*Mr. DESMOND. I think it’s in the law, and there’s some legisla-
tive history that speaks to students occupying Section 42 tax cred-
it-financed units.

*Mr. MCDERMOTT. So if theyre living there with their
girlfriend, they could qualify still? If there’s somebody else who
isn’t in school living there?

*Mr. DESMOND. Right. And for the bond finance program,
there’s actually a rule that requires you to be—if you are a full-
time student, to file a joint income tax return with someone else.
So it would have to be with a spouse who is not a student. But,
again, I'd come back to the income requirements.

*Mr. MCDERMOTT. You mean a single person cannot get into
one of the units? They have to be married?

*Mr. DESMOND. For the bond finance, a single student cannot.
They would have to be filing—a single, full time student would
have to be filing a joint return with a spouse in order to be eligible.
There’s a different rule under the tax credit provisions.

*Mr. MCDERMOTT. Give me the justification for that. Why can’t
a single student not—he works 40 hours a week. He’s going to
school part-time at Seattle Community College, and he wants into
a housing unit. Why is he—what’s the justification for that? Just
in the law. Is that it? We have to change the law to make that pos-
sible?

*Mr. DESMOND. Right. And as I said, there’s legislative history
back in 1986 that speaks to that. I'd have to go back and review
that. I think overall, the concern is that the tax, the Federal tax
incentives not be used to subsidize all college students living in fed-
erally subsidized housing. I think what you’re speaking to is cer-
tainly a much more narrower concern. It’s not all college students.
It’s just a, you know, low-income individuals. So I'd have to go back
and look at the legislative history to see what Congress’s original
concern was. But that is in the rules as they’re currently written.

*Mr. MCDERMOTT. Thank you.

*Chairman NEAL. Let me thank the panelists for their testi-
mony today, and I'd like to call up the second panel now.

Let me welcome the second panel.

Mr. Donovan.

STATEMENT OF SHAUN DONOVAN, COMMISSIONER, DEPART-
MENT OF HOUSING PRESERVATION AND DEVELOPMENT,
NEW YORK, NEW YORK

*Mr. DOVONAN. Thank you, and good morning, Chairman Neal,
Ranking Member English, and Members of the Subcommittee. I am
Shaun Donovan, Commissioner of the New York City Department
of Housing Preservation and Development, or HPD.

I want to thank you for inviting me to testify before the Sub-
committee today, and I especially want to thank Chairman Rangel.
New Yorkers are fortunate to have him representing us. He is a
tireless advocate for his constituents and for affordable housing.
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HPD is the nation’s largest municipal housing development agen-
cy. As part of our responsibility, HPD directly allocates approxi-
mately $12.5 million in 9 percent Low-Income Housing Tax Credits
each year. In my capacity as Commissioner of HPD, I also serve
as Chairman of the Housing Development Corporation, or HDC,
New York City’s Housing Finance Agency, which is the largest
issuer of multi-family affordable housing bonds in the nation.

The crisis of abandonment that plagued many New York commu-
nities in the seventies and eighties was solved by rebuilding neigh-
borhoods, driving down crime, and improving schools. Hundreds of
thousands of people have moved back to New York to share in our
success, and we are predicting that New York City’s population will
grow by close to a million by the year 2030. That population growth
will add to our current challenge of housing affordability.

On Earth Day, Mayor Bloomberg unveiled PlaNYC 2030, which
includes a commitment to create enough affordable and environ-
mentally sustainable housing for our growing population. That
pledge builds on the commitment made in Mayor Bloomberg’s New
Housing Marketplace Plan to fund the construction and rehabilita-
tion of 165,000 affordable apartments by 2013.

We have already reached one-third of our goal—55,000 units of
affordable housing have been created or preserved in New York
City since 2004. But it has not been easy. The rapid rise real estate
prices in New York, also experienced by many other cities around
the country, has challenged us to find new and creative ways of
doing business.

Through re-zonings, inclusionary housing initiatives and changes
to our local tax incentive programs, we have been able to harness
the strength of the private market to create affordable housing.
This would not be possible without Federal partnership in the form
of Low-Income Housing Tax Credits and tax-exempt private activ-
ity bonds. These two programs have crated thousands of units of
housing that otherwise would not be affordable to low- and mod-
erate-income New Yorkers.

With the scale and ambition of the Mayor’s housing plan, we now
face a challenge caused by our success. We find ourselves needing
more tax credits and private activity bond volume cap to be able
to keep pace with our commitment to produce more affordable
housing. Throughout New York State, demand for 9 percent credits
outstrip supply by at least 3 to 1.

In addition to allocating more credits, we hope that the Sub-
committee will consider changes to the program that have been
championed by the National Council of State Housing Agencies and
others, most notably, fixing the housing credit percentages at 4 and
9 percent; removing the prohibition on using 9 percent credits with
other Federal subsidies; and synchronizing HOME and tax credit
rules.

New York City is facing an immediate crisis in private activity
bond volume cap, which we expect to deplete before the end of June
this year. Without additional volume cap, almost 7,000 units of
housing in our pipeline will not be built. We have shared with
Chairman Rangel two possible solutions that we what hope you
will consider.
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The first is to allow for recycling or refunding of multi-family
bonds after principal repayments or prepayments of the bonds.
This is already permitted in the single-family program, and we be-
lieve that this proposal would free up millions of dollars in volume
cap at little or no cost to the Federal Government.

Second, we hope you will consider raising the allocation of vol-
ume cap for high-cost areas. The tax credit program allows for a
higher credit in difficult development areas, or DDAs, out of rec-
ognition that it is more expensive to build in some markets than
others. Similarly, an additional allocation of volume cap to States
with difficult development areas would help States where the cur-
rentdvolume cap allocation is not sufficient to cover costs and de-
mand.

We are also strongly supportive of Chairman Rangel’s idea for a
new tax credit to create housing for people earning between 60 and
80 percent of median income. In keeping with the current afford-
able housing bond and tax credit rules, the majority of new afford-
able housing development in New York using these programs fol-
lows an 80/20 model, in which 80 percent of the units are market
rent and 20 percent of the units serve people with incomes below
50 percent of area median income.

But there is a real need for affordable housing for people higher
on the income spectrum. Over half of the renters in New York City
now spend more than 30 percent of their income on rent. We be-
lieve an additional credit could work in tandem with the Low-In-
come Housing Tax Credit and private activity bonds, and I have
provided more details on this in my Statement for the record.

In closing, I'd like to thank you for the opportunity to testify, and
for prioritizing the programs that we're discussing today. The Sub-
committee’s leadership has been crucial to the success we’ve had
developing and preserving affordable housing in New York City
and across the nation.

Thank you.

[The Statement of Mr. Donovan follows:]

Statement of Shaun Donovan, Commissioner, Department of Housing
Preservation and Development, New York, New York

Good morning Chairman Neal, Ranking Member English, and Members of the
Subcommittee. I am Shaun Donovan, Commissioner of the New York City Depart-
ment of Housing Preservation and Development (HPD), the nation’s largest munic-
ipal housing development agency. I want to thank you for inviting me to testify be-
fore the subcommittee today, and I especially want to thank Chairman Rangel. New
Yorkers are fortunate to have him representing us—he is a tireless advocate for his
constituents and for affordable housing.

HPD is the nation’s largest municipal housing development agency. As part of our
responsibility, HPD directly allocates approximately $12.5 million in 9% tax credits
each year. In my capacity as commissioner of HPD, I also serve as Chairman of the
Housing Development Corporation, or HDC, New York City’s Housing Finance
Agency which provides bond financing for affordable housing projects.

The crisis of abandonment that plagued many New York communities in the
1970’s and 80’s was solved by rebuilding neighborhoods, driving down crime and im-
proving schools. Hundreds of thousands of people have moved to New York to share
in our success and we are predicting that New York City’s population will grow by
close to a million by the year 2030. That population growth will add to our current
challenge of housing affordability. On Earth Day, Mayor Bloomberg unveiled
PlaNYC 2030, which includes a commitment to create enough affordable and envi-
ronmentally sustainable housing for our growing population. That pledge builds on
the commitment made in Mayor Bloomberg’s New Housing Marketplace Plan to
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fund the construction and rehabilitation of 165,000 affordable apartments and
homes by 2013.

We have already reached 1/3 of our goal—55,000 units of affordable housing have
been created or preserved in New York City since 2004. It hasn’t been easy. The
rapid rise in real estate prices in New York, also experienced by many other cities
around the country, has challenged us to find new and creative ways of doing busi-
ness. Through rezonings, inclusionary housing initiatives and changes to our local
tax incentive programs, we have been able to harness the strength of the private
market to create affordable housing. This would not be possible without Federal
partnership in the form of low-income housing tax credits and tax-exempt private
activity bonds. These two programs have created thousands of units of housing that
otherwise would not be affordable to low- and moderate-income New Yorkers.

With the scale and ambition of the Mayor’s housing plan we now face a challenge
caused by our success—we find ourselves in a position of needing more tax-credits
and private activity bond volume cap to be able to keep pace with the demand and
need for more affordable housing. Throughout New York State, demand for 9 per-
cent credits outstrips their supply by 3 to 1.

In addition to allocating more credits, we hope that the Subcommittee will con-
sider changes to the program that have been championed by NCSHA and others,
most notably—fixing the housing credit percentages at 4 and 9 percent, allowing 9
percent projects in difficult development areas to use HOME funds and still be eligi-
ble for the 30 percent basis boost, and synchronizing HOME and tax credit rents
and eligibility rules.

The actual percentages for the “4” and “9” percent tax credits fluctuate monthly
and are consistently below those maximum amounts. For example, the May 2007
percentages are 3.47% and 8.11%. Fixing the credit percentages at 4 and 9 percent
would increase the value of the credits, make the program easier to administer, and
make the process more transparent.

Tax credit projects in difficult development areas are eligible for a 30-percent in-
crease in the value of the credits. The additional 30 percent is lost if the project
includes HOME funds. Difficult development areas are by definition areas that have
high construction, land, and utility costs relative to the area median income. It is
because the costs are high that additional subsidies are needed. Reducing the value
of the credits because of the presence of HOME funds limits the flexibility needed
in tight markets to create affordable housing.

Similarly, synchronizing HOME and tax credit rents and eligibility rules would
make the combined use of these two programs much easier. Issuers would benefit
from simpler and more predictable financial underwriting, and owners would be bet-
ter able to stay in compliance with program rules after lease-up.

New York City is facing an immediate crisis in private activity bond volume cap,
which we expect to deplete before the end of June. Without additional volume cap,
6,700 units of housing in our pipeline will not be built. We have shared with Chair-
man Rangel two possible solutions that we hope you will consider. The first is to
allow for “recycling” or, “refunding” of multi-family bonds after principal repayments
or pre-payments of the bonds. This is already permitted in the single family pro-
gram and we believe that this proposal could free up millions of dollars in volume
cap at little or no cost to the Federal Government. The second is to allocate addi-
tional volume cap to States with high cost areas.

A multi-family bond allocation penalty occurs through “burn-off” when tax credit
equity proceeds pay off construction bonds after two to 3 years because affordable
developments can not support the full amount of the bonds issued. Thus, through
early principal repayments and unscheduled prepayments, a large portion of multi-
family housing bond proceeds are lost via burn-off and bonds that could have other-
wise been outstanding for as long as 48 years are used only for a few years. Bonds
issued for single family homes and student loans are allowed to be recycled within
their first 10 years of issuance. This proposal does not call for low income tax credits
to be attached to the recycled bonds as they are in the initial issuance.

Two changes, one in regulation and one in statute are required to allow for the
refunding of multi-family bonds. The first, Treasury regulation 1.150-1(d)2(ii)(B,
should be amended to specifically provide that the obligor of an issue used to fi-
nance qualified residential rental projects does not include the recipient of the loan.
Under current regulations, if the issuer does not know who the borrower will be for
the recycled project at the time of original issuance, then the bonds can not be re-
used. Rental projects would thereby be treated like obligors of issuers financing
qualified mortgage loans, qualified student loans and similar program investments.
The second change needed is to Section 42 of the Code providing that recycling pre-
payments into other projects, either directly or through a refunding issue, satisfies
the requirement of Section 42(h)(4)(A)(ii) that “principal payments on such financing



33

are applied within a reasonable period to redeem obligations the proceeds of which
were used to provide such financing.” This broadening would permit recycling.

We also hope you will consider raising the allocation of volume cap for high cost
areas. The tax credit program allows for a richer credit in difficult development
areas (DDAs) out of recognition that it is more expensive to build in some markets
than others. Similarly, an additional allocation of volume cap to States with difficult
development areas would help States where the current volume cap allocation is not
sufficient to cover costs and demand. This could be done either by making an addi-
tional allocation to States for the population living in a DDA, which would increase
the allocation of volume cap for 37 States and by 17% overall, or by increasing the
volume cap for States with more than half of their population living in a DDA. This
would increase the overall allocation of volume cap by 13%.

We are also strongly supportive of Chairman Rangel’s proposal for a new tax cred-
it to create housing for people earning between 60 and 80 percent of median income.
We believe that such a proposal is especially needed, and would work especially
well, in high cost areas. Should Congress allocate additional volume cap for high
cost areas, it could be made in tandem with the flexibility to use tax credits to serve
this income bracket.

In keeping with the current affordable housing tax credits, the majority of new
affordable housing development in New York follows an 80/20 model, in which 80%
of the units are market rent and 20% of the units serve people with incomes below
50% of area median income. But there is a real need for affordable housing for peo-
ple higher on the income spectrum. Over half of the renters in New York City spend
more than 30% of their income on rent. We believe an additional credit could work
in tandem with the low-income housing tax credit and private activity bonds.

In New York City, residential rental buildings are eligible for tax exempt bond
financing and 4% as-of-right tax credits if 20% of the units are rented to households
earning less than 50% of area median income or 25% of the units rented to house-
holds earning less than 60% of area median income. This program has been widely
utilized in Manhattan where there is extensive 80/20 development that includes
20% of the units at 50% area median income. Outside New York City, 20% of the
units must be at 50% of area median income or a developer can provide 40% of the
units to households earning less than 60% of area median income.

A “mixed income housing tax credit” (MIHTC) would reflect the same characteris-
tics of the low income housing tax credit: utilize tax-exempt financing, be paired
with the low-income housing tax credits, and target a small segment of overall tax
credit unit production. Though project types and characteristics would vary by re-
gion, the following proposal characterizes a LIHTC/MIHTC structure that would be
typical for the New York region.

A new MIHTC could be based on and coupled with the existing as-of-right 4%
LIHTC credit. Coupling or linking the credits provides a structure that doesn’t com-
pete with, but instead builds upon the existing program. A MIHTC program could
modify the 80/20 structure into a 50/30/20 or 60/20/20 structure, making projects eli-
gible to receive tax credits not only on the 20% low-income units (as in an 80/20
structure) but also on an additional percentage of units if they are occupied by
households earning up to 80% of AMI. A new tax credit rate would be created for
this structure and it would be applicable to all 40% of the affordable units. Our
modeling shows that a tax credit rate between 6-8% would be the most effective.

In closing, I'd like to thank you for the opportunity to testify, and for prioritizing
the programs that we’re discussing today. The Subcommittee’s leadership has been
crucial to the success we’ve had developing and preserving affordable housing in
New York City, and across the nation.

*Chairman NEAL. Thank you, Mr. Donovan.
Mr. Lee.

STATEMENT OF OLSON LEE, DEPUTY EXECUTIVE DIRECTOR,
CITY OF SAN FRANCISCO REDEVELOPMENT AGENCY, ON BE-
HALF OF NATIONAL ASSOCIATION OF LOCAL HOUSING FI-
NANCE AGENCIES

*Mr. LEE. Good morning, Mr. Chairman, and Members of the
Subcommittee. I am Olson Lee. I'm the President of the National
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Association of Local Housing Finance Agencies and the Deputy Ex-
ecutive Director of the San Francisco Redevelopment Agency.

We appreciate the opportunity to share our views on refinements
to the Low-Income Housing Tax Credit program. Supporting my
testimony today are the U.S. Conference of Mayors, the National
Association of Counties, and the National Community Development
Association.

The Low-Income Housing Tax Credit program is the Federal
Government’s principal means of stimulating private sector invest-
ment in the production of affordable rental housing. With these
credits, local and State housing finance agencies and their private
and nonprofit partners produce an average of 110,000 newly con-
structed or rehabilitated units annually. It is the essential resource
in the affordable housing tool Kkit.

In San Francisco, the Redevelopment Agency and the Mayor’s Of-
fice of Housing has used the tax credit program to construct, ac-
quire and rehabilitate over 20,000 units, including over 2,000 units
of at-risk housing, housing for the formerly chronically homeless,
workforce housing, as part of the San Francisco’s redevelopment
project areas, and public housing.

NALHFA and our partners urge the Subcommittee and Congress
to adopt a number of refinements to the tax credit program. As
local housing finance agencies, we share the responsibilities of pro-
viding the gap financing for most affordable housing projects in our
communities. Our suggested refinements are organized as follows:

Increase the effectiveness of the current credits;

Provide for greater flexibility when credits are used with tax-ex-
empt bonds.

Congress can increase the effectiveness of the credit by elimi-
nating or modifying certain rules related to the use of credits with
other funding sources. Many of these rules date to the earliest days
of the credit program and were incorporated to prevent over-sub-
sidizing a project. Even if the majority of these refinements are
adopted, local housing finance agencies would still need to provide
gap financing to make projects feasible. Our suggested refinements
include:

Exempting the Low-Income Housing Tax Credit from individual
and corporate alternative minimum tax. And this would allow indi-
viduals to participate in the Low-Income Housing Tax Credit. And
individuals would be a good source for additional equity for the pro-
gram. But individual taxpayers that are subject to the AMT lose
nearly all of the tax benefits they would otherwise receive from this
investment. Because individual investors invest much smaller
amounts than the corporations who currently are the largest inves-
tors in the credits, they base their decisions on characteristics such
as the location of the project, the size of the project, or the popu-
lation to be served by the project.

Modify the tax credit Code to ensure the eligibility for 9 percent
projects containing subsidies from all Federal programs. For exam-
ple, as the earlier speaker said, Section 202 or Section 811 funds
and the Federal Home Loan Affordable Housing Program funds
trigger a reduction in value of the credit from 9 percent to 4 per-
cent.
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Remove the restriction in the tax Code that prevents tax credit
projects from receiving the 9 percent credit and below-market-rate
loans from HOME funds from getting the 30 percent tax credit
bonus in designated low-income census tracts or difficult-to-develop
areas. This would facilitate the development in high-cost areas.

As the earlier speaker said, set the value of the tax credit to 4
and 9 percent, again, a simplification.

My full Statement has a list of other changes that would further
increase the effectiveness of the credit by, again, eliminating these
unnecessary regulations, to increase the ease in which the credit is
used, but clearly to increase the ability for the credit to bring cap-
ital to our low-income renters in our communities.

The next set—and I'll just read these, because they’re part of the
written record—is to talk about the greater flexibility:

Modifying the low-income credit to allow bond issuers to ex-
change a portion of tax-exempt bond allocation for the authority to
issue a higher credit amount.

Modify the Low-Income Housing Tax Credit to allow housing
bond issuers to forego 4 percent tax credits in exchange for addi-
tional bond volume cap.

Extend the eligibility for 4 percent credits to units with tenants
up to 80 percent of median income after meeting the base project
affordability requirements in communities with severe shortages of
housing for this group.

And if I may just continue, I have three more items, then I'll
wrap up:

Exempt tax-exempt bonds, again, from the AMT.

Repeal the mortgage revenue bonds tenure rule, which prevents
the recycling of single-family mortgage payments.

And permit the recycling of multi-family bonds, as permitted for
single family.

And provide exit tax relief to encourage owners of affordable
housing to transfer such housing to non-profits who will maintain
the long-term affordability of such housing.

Mr. Chairman, I thank you very much for the opportunity to
present NALHFA’s recommendations on these critical issues. And
they’re really in the spirit of using the existing resources and build-
ing more affordable housing.

Statement of Olson Lee, Deputy Executive Director, City of San Francisco
Redevelopment Agency, on behalf of the National Association of Local
Housing Finance Agencies, San Francisco, California

Mr. Chairman and Members of the Subcommittee:

On behalf of the National Association Local Housing Finance Agencies (NALHFA),
thank you for the opportunity to testify today on refinements to the Low-Income
Housing Tax Credit program. I am Olson Lee, President of NALHFA and Deputy
Executive Director of the City of San Francisco Redevelopment Agency. NALHFA
is a national non-profit organization of city and county government agencies and
their partners that finance affordable housing through a variety of means including
Federal tax incentives such as the Low-Income Housing Tax Credit (LIHTC). We ap-
preciate this opportunity to share our views. Supporting my testimony today are the
U.S. Conference of Mayors, National Association of Counties, and the National Com-
munity Development Association.

The Low-Income Housing Tax Credit program is the Federal Governments’ prin-
cipal means of stimulating private sector investment in the production of affordable
rental housing for low- and very-low income Americans. The tax credit is available
in two forms: a competitive 9% or 70% present value credit allocated by state and
a handful of local governments and a non-competitive 4% or 30% present value
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which is used with tax-exempt multifamily housing bonds. With these credits, local
and state housing finance agencies, and their private and non-profit partners,
produce on average 110,000 newly constructed or rehabilitated units annually. It is
an essential resource in the affordable housing tool kit.

In San Francisco, the Redevelopment Agency and the Mayor’s Office of Housing
has used the tax credit program to construct, acquire, and rehabilitate over 10,000
units including over 2,000 units of housing at-risk of converting to market rate
housing, housing for the formerly chronically homeless, workforce housing as part
of the City’s redevelopment project areas, and rebuilt public housing.

NALHFA urges the Subcommittee and Congress to adopt a number of refinements
to the tax credit program. These suggested refinements come from a local housing
finance agency’s perspective. As local housing finance agencies, we share the respon-
sibility of the gap funder for most affordable housing projects in our communities.
But each local housing finance agency works in different markets and needs flexi-
bility in the program to ensure that the credit can help address their particular
local housing needs. Thus our suggested refinements are organized as follows: (1)
increase the effectiveness of the current credits; and (2) provide for greater flexi-
bility when credits are used with tax-exempt bonds.

Increase Effectiveness for Current Credits

Congress can increase the effectiveness of the credit by eliminating or modifying
certain rules related to the use of tax credits with other funding sources. Many of
these rules date to the earliest days of the credit program and were incorporated
to prevent over subsidizing of a project. Even if the majority of these refinements
are adopted, local housing finance agencies would still need to provide additional
subsidy to make projects financially feasible. In California, the Tax Credit Allocation
Committee conducts subsidy layering reviews which prevents such over-subsidizing
of a project and makes these certain rules duplicative. The suggested refinements
include:

¢ Remove the restriction in the Tax Code that prevents tax credit projects which
receive a 9% tax credit, and a below market rate loan from HOME funds, from
getting the 30% tax credit bonus that is otherwise available to projects located
in a designated low-income census tract or difficult to develop area.

This change would facilitate development in high housing-cost areas.

e Modify the Tax Code to ensure eligibility for the 9% credit projects containing
Zubsidie)s from all Federal programs (e.g. Section 202 elderly and Section 811
ousing).

Currently, Section 202 or Section 811 funds and the Federal Home Loan
Banks Affordable Housing program funds that are invested in LIHTC projects
trigger a reduction in the value of the credit from 9% to 4%.

e Other changes that would increase the effectiveness of the credit include:
— Not reduce basis for a Section 236 interest rate subsidy
— Repeal the prohibition against project-based Section 8 Moderate Rehabilita-
tion subsidy
— Eliminate the 10-year ownership rule
— Allow land and land leases as part of creditable basis for projects in high
housing-cost areas where land constitutes a larger part of project costs
— Allow the cost of a building as creditable basis at the 9% level for rehabilita-
tion projects in high-housing cost areas, since the building has value
— Allow incomes for existing tenants to go up to 80% of median income for “at-
risk” projects
e Set the value of the tax credits at 4% and 9%

The current 30% and 70% percent present value causes uncertainty in the
marketplace and makes project underwriting difficult.

¢ Repeal the 10% expenditure rule

We are asking for repeal of the requirement that 10% of a tax-credit assisted
project’s expected costs be incurred within 6 months after receiving a credit al-
location (or by the end of the calendar year if later) with a requirement that
housing credit allocating agencies ensure that projects are ready for implemen-
tation. The current rule adds unnecessary costs to the project.

e Conform the rule for next available unit between the Low-Income Housing Tax
Credit and tax-exempt multifamily housing bond program

Under both the tax credit and multifamily bond programs, tenant income
may increase up to 140% of the initial eligible income while still being qualified.
If the tenant’s income exceeds 140%, the landlord must rent the next available
unit of comparable size to an income-qualified tenant. In the tax credit pro-
gram, the rule applies to each building in a development, whereas in the bond
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program it applies to the full development. In the interest of simplicity, the tax
credit rule should conform to the bond rule.

e Exempt Low-Income Housing Tax Credits from the Individual and Corporate Al-
ternative Minimum Tax (AMT)

Individual taxpayers subject to the AMT lose nearly all of the tax benefit that
they would otherwise receive from these investments. AMT exemption would enable
individuals to become a source of capital for the program. According to a study by
the National Association of Homebuilders, “. . . corporations now provide more than
95 percent of all new capital. This in turn has affected the type, size, and location
of LIHTC projects that receive funding. In general, corporations invest in large
projects ($5 million to $10 million) . . . There is also some evidence that corpora-
tions are reluctant to invest in special needs projects or in projects designed to spur
economic or community revitalization. As a result of these factors, corporations tend
to invest in large urban and suburban developments.

Because individuals invest much smaller amounts . . . they are generally associ-
ated with smaller projects and base their investment decisions on idiosyncratic char-
acteristics, such as the location of the project, the size of the project or the type of
tenants.

The next set of refinements pertains to the need for greater flexibility in the use
of credits with tax-exempt bonds. When 51% of the cost of a project is funded by
tax-exempt housing bonds it is eligible for a non-competitive 4% credit for the af-
fordable units which must equal 20% of the units for those at 50% of median income
or 40% of units at 60% of median income.

o After meeting the base project affordability requirement, extend eligibility for the
4% credit to units with tenants with incomes up to 80% of median income in
communities with severe shortages of housing for this income group.

In many high-housing cost urban areas, persons with incomes above 60% of area
median cannot find suitable housing to rent. Under this proposal, housing credit al-
locating agencies would be permitted to award 4% credits to units in a project to
be rented to those with incomes up to 80% of median income. However, the project
must still target at least 20% of the units for those at 50% of median income or
40% at 60% of median income and demonstrate through a market study that there
is a shortage of housing for those between 60% and 80% of median income and that
the rents at 30% of 80% are below market. This proposal is intended to facilitate
creation of mixed income housing.

e Modify the Low-Income Housing Tax Credit to allow housing bond issuers to ex-
change a portion of a tax-exempt bond allocation for the authority to issue a
higher tax credit.

In recent years, Congress has increased the amount of Low Income Housing Tax
Credits and the amount of private activity tax-exempt bonding authority. Until re-
cently, when economic conditions led to renewed interest in single family mortgage
revenue bonds, many state allocating agencies experienced a surplus of authority for
tax-exempt bonds for private activity. With respect to affordable rental housing,
however, there has not been an increase in secondary funding (such as CDBG and
HOME) to complement the tax credits, which can only partially fund housing devel-
opments. This is particularly true of the tax credits generated by tax-exempt bonds.

While it is very attractive to use tax-exempt bonds and then generate tax credits,
outside of the basic 9% program, these tax credits are 4% credits and consequently
generate less than half the equity of the 9% credits. As a result, the funding gaps
are larger, and without local sources of secondary funding, many projects cannot be
done, and valuable resources tax-exempt bonds and 4% credits go unused. This pro-
posal would permit local agencies to forego or trade in tax-exempt bonding authority
in order to increase tax credits in a particular project, thereby reducing and possibly
eliminating the need for secondary funding.

Example:

Senior Housing Project

* 100 units at $150,000/unit

» Total development cost: $15 million

* In a typical bond issuance, $7.5 million of tax-exempt bonds would be issued
with 4% credits and generating approximately $5 million in equity.

» An alternative scenario would be to issue the $7.5 million tax-exempt bonds but
also trade in an additional $15 million tax-exempt bond allocation to effectively
use up $22.5 million in bonding authority. If tax credits were permitted to be
generated by the foregone bond cap, this would have the effect of issuing 12%
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low income housing tax credits. It would generate an additional $10 million in
equity and eliminate the need for secondary funding.

The 12% tax credit scenario is used for illustration purposes only. It is attractive
because it eliminates the need for other funding. But the essential idea is to permit
the foregone bond cap (whatever the limits) to automatically generate tax credits at
the same rate as the bonds used in a project. If properly structured, this concept
would give greater flexibility to local issuers, would encourage more complete utili-
zation of a resource that has already been allocated, and would not require any ad-
ditional expenditure by the Federal Government.

e Modify the Low-Income Housing Tax Credit to allow housing bond issuers to
forgo 4% tax credits in exchange for additional bond volume cap.

This proposal is essentially the reverse of the previous proposal. A project would
get additional tax-exempt bond authority if it agreed not to take the 4% credit to
subsidize its affordable units.

The preceding two proposals parallel the Mortgage Revenue Bond (MRB) program
wherein issuers may trade in tax-exempt bond volume cap for the authority to issue
Mortgage Credit Certificates.

e Rename the Low-Income Housing Tax Credit, the Affordable Housing Tax Cred-
it.
This provision was in H.R. 4873 that was introduced in the 110th Congress. This
change better describes the nature of the tax credit.
Although not the subject of this hearing there are several proposals affecting
housing preservation and the tax-exempt Mortgage Revenue Bond and Multifamily
Bond programs that NALHFA urges the Subcommittee to adopt:

Housing Preservation

e Provide exit tax relief to encourage owners of affordable housing to transfer such
20uszzng to nonprofits who will maintain the long-term affordability of such
ousing.

In 2002, the Millennial Housing Commission noted that “. . . [t]he stock of afford-
able housing is shrinking. Some properties are in attractive markets, giving owners
an economic incentive to opt out of Federal properties in favor of market rents, and
many owners have done so. Other properties are poorly located and cannot com-
mand rents adequately to finance needed repairs. In general, properties with lesser
economic value are at risk of deterioration and, ultimately abandonment, unless
they can be transferred to new owners. To remove an impediment to transfer, the
Commission recommended . . . that Congress enact a preservation tax incentive
[i.e. relief from exit taxes] to encourage sellers to transfer their properties to non-
profits.” Exit tax relief would be a tremendously helpful in preserving affordable
housing in urban and rural areas.

Tax-Exempt Bonds

o Exempt Tax-Exempt Bonds from the Individual and Corporate Alternative Min-
imum Tax (AMT).

Taxpayers subject to the AMT lose all of the tax benefit that they would otherwise
receive from these investments. General obligation bonds, Liberty Bonds for New
York City’s recovery from 9/11, and the GO Zone bonds for Gulf Coast recovery are
not subject to the AMT. According to testimony before the House Select Revenue
Measures Subcommittee, a representative of The Bond Market Association stated
that the AMT adds 15-25 basis points to the borrowing costs of issuers of private
activity bonds. An exemption was included in H.R. 4873 that was introduced in the
110th Congress.

* Repeal the Mortgage Revenue Bond’s “10 year” rule which prevents the recycling
of single-family mortgage prepayments 10 years after the bonds were issued to
make loans to additional first-time homebuyers.

This repeal was included in H.R. 4873 that was introduced in the 110th Congress.
It also passed the Senate in 2004, but it was rejected by a House-Senate conference
Committee.

e Permit the recycling of multifamily bonds as is permitted for single family bonds
under the Mortgage Revenue Bond (MRB) program.

Under the Mortgage Revenue Bond program, issuers may use mortgage prepay-
ments or non-originations to make new mortgages as long as they are used within
10 years of the bond’s original issuance. Prepayments of tax-exempt multifamily
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bonds are not able to be recycled into new mortgages. This would allow issuers to
stretch limited bond volume cap thereby assisting additional lower income renters.
The refunding bonds would be subject to a TEFRA hearing and would require cor-
responding changes in the tax credit program to permit projects to qualify for 4%
credits.

e Eliminate the current law requirement that issues designate a specific use for
bond volume cap that is carried forward.

This requirement has caused some NALHFA members to lose the amount carried
forward because of a change in the housing market. As an example the City of Chi-
cago lost $80 million in volume cap that it carried forward for multifamily housing.
There was insufficient demand for multifamily bond cap at the same time that the
demand for single family bond cap was exploding.

e Treat displaced homemakers, single parents, and homeowners who are victims
of presidentially declared disasters as first time home buyers for purposes of the
Mortgage Revenue Bond program.

This repeal was included in H.R. 4873 that was introduced in the 110th Congress.
In addition, Congress waived the first time home buyer requirement for victims of
Hurricanes Katrina, Rita and Wilma, presidentially declared disaster areas.

Mr. Chairman, thank you for the opportunity to present NALHFA’s recommenda-
tions on these critical housing issues.

*Chairman NEAL. Thank you, Mr. Lee.
Mr. Hudson.

STATEMENT OF BRIAN A. HUDSON, EXECUTIVE DIRECTOR,
PENNSYLVANIA HOUSING FINANCE AGENCY

*Mr. HUDSON. Thank you. Good morning, Mr. Chairman, Rep-
resentative English. I am Brian Hudson, Executive Director of the
Pennsylvania Housing Finance Agency. Thank you for the oppor-
tunity to testify on behalf of the National Council of State Housing
and Finance Agencies in support of proposals to modernize the
Low-Income Housing Tax Credit program and tax-exempt private
activity housing bond programs.

NCSHA’s members allocate the housing credit and issue housing
bonds in every State to produce affordable housing and ownership
housing. NCSHA is deeply grateful to Chairman Rangel and for
your support of the housing credit and bond programs. Without
you, we would not be here today talking about how to make these
extraordinary programs even better.

I'd like to share with you examples in Pennsylvania and what we
have done. In Brentwood in West Philadelphia, long abandoned
and decaying buildings now stand tall, proudly providing affordable
homes to 43 families and older residents of the Parkside Historic
District, thanks to the housing credit.

In before and after pictures in South Philadelphia, the housing
and credit bonds work together to produce Greater Grays Ferry es-
tates, a 40-acre mixed-income. The before picture shows a decaying
neighborhood, in total decay, boarded-up homes, which was trans-
formed into a mixed-income, mixed-use development that combines
affordable housing, single-family homes, and apartments and a
senior care center, and a community center onsite replacing dilapi-
dated public housing, totally revitalizing the community. And this
was done in a joint effort with the Housing Authority.

Moving to a world away in a small rural town of Edinboro, 29
affordable single-family homes stand among the older homes be-
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cause of the housing credit. This initiative was undertaken by a
local non-profit to provide these 29 homes, once again a major part
in revitalizing this community.

And in Pittsburgh, many public housing and private hands re-
claimed an aging federally assisted housing development in this
neighborhood, using the housing credit to preserve 266 affordable
rental apartments at Second East Hills. You created in the housing
credit and bonds an unprecedented public-private partnership for
affordable housing by unleashing the private sector, limiting Fed-
%ral directives, and entrusting program administration to the

tates.

The States have lived up to your trust. We have established a
long record of diligent and successful housing credit and bond ad-
ministration. You have a chance now to eliminate program rules
that made sense when you wrote them but have outlived their use-
fulness, rules that add unnecessary complexity and cost to the de-
velopment process.

For example, it’s time to eliminate the arbitrary limit on the
amount of housing credits a State can allocate to federally sub-
sidized developments. Allow States to determined when housing
credit amounts higher than the law now allows are necessary to
achieve development in places for people they want to serve. This
would allow the States to target their resources in the hard-to-de-
velop areas.

Allow housing bonds to finance single-room occupancy housing as
the housing credit can.

Fix the housing credit and bond student rules so they don’t inad-
vertently discourage lower income single parents from pursuing
more education. We certainly believe that was not the intent of the
law.

Repeal the Alternative Minimum Tax on housing credit and bond
investments to attract more investor interest, increase dollars they
supply affordable housing, and cut housing costs for the lower in-
come families they serve.

We'’re asking for you to consider repealing the MRB tenure rule
so States can recycle all MRB mortgage repayments into new mort-
gages for lower income families. In 2006 in Pennsylvania alone,
that number was $51 million.

Allow MRBs to give single parents a second chance at home own-
ership by easing the first-time home buyer requirement.

These are just a few mostly, we believe, low steps to empower
States and our partners to respond more effectively to our afford-
able housing needs and priorities. I describe these changes and oth-
ers we propose more fully in my attachments to our testimony. I
ask that it be made part of the hearing record.

Demand for housing credits and bonds exceed supply by a great
measure in Pennsylvania and all across the country. Again, that
demand is 3 to 1 in Pennsylvania.

Finally, we commend you for reaching out across jurisdictional
lines to the Financial Services Committee Chairman Frank, to
make sure this housing credit and bond modernization effort in-
cludes a review of HUD programs on which the housing credit and
bonds so heavily rely. We urge you to work with Chairman Frank
to make sure any new housing programs his Committee proposes,
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such as the GSE affordable grants that just passed the House, can
be effectively combined with the housing credit bonds.

We understand you are faced with difficult decisions, with lim-
ited resources. I thank you for all you have done and will do to cre-
ate affordable housing opportunity in this country. The States are
honored to partner with you in this effort.

Thank you.

[The Statement of Mr. Hudson follows:]

Statement of Brian A. Hudson, Sr., Executive Director and CEO, Pennsyl-
vania Housing Finance Agency, on Behalf of the National Council of
State Housing Agencies Harrisburg, Pennsylvania

Mr. Chairman, Representative English, and members of the Subcommittee, thank
you for the opportunity to testify on behalf of the National Council of State Housing
Agencies (NCSHA) in support of proposals to modernize the Low Income Housing
Tax Credit (Housing Credit) and tax-exempt private activity housing bond (Housing
Bond) programs. I am Brian Hudson, executive director of the Pennsylvania Hous-
ing Finance Agency.

NCSHA is a national nonprofit organization that represents the housing finance
agencies (HFAs) of the 50 states, the District of Columbia, Puerto Rico, and the U.S.
Virgin Islands. NCSHA’s member agencies allocate the Housing Credit and issue
Housing Bonds in every state to produce affordable rental and ownership housing.

NCSHA is deeply grateful to Ways and Means Committee Chairman Rangel and
you for your strong and consistent support of the Housing Credit and Bond pro-
grams. Many of you helped create these programs and extend them in their early
years. You strengthened them and made them permanent. You restored their pur-
chasing power and protected them against future inflation.

Just in the last few years, many of you have worked diligently to advance legisla-
tion to modernize them. Without your commitment and leadership, we would not
be here today talking about how to make these extraordinary programs even better.

But, even you—some of the Housing Credit and Bond programs’ strongest sup-
porters—probably did not imagine the remarkable results these programs would
achieve. All across the country, the Housing Credit and Bonds are turning around
neighborhoods and transforming communities. They are bringing affordable housing
to our inner cities and rural towns. They are building new housing and saving old.
They are housing working families and the very poor. They are providing housing
hope to people with special needs, the elderly, and persons who are homeless.

Here are just a few examples of the impact the Housing Credit and Bonds are
making in Pennsylvania.

Not long ago, once magnificent buildings sat abandoned and decaying in West
Philadelphia, as they had for more than 30 years. Today, thanks to the Housing
Credit, these august buildings stand tall once more, proudly providing affordable
homes to 43 families and older residents of the Parkside Historic District.

In South Philadelphia, the Housing Credit and Bond programs worked together
to produce Greater Grays Ferry Estates, a 40-acre mixed-income, mixed-use develop-
ment that combines affordable single-family homes and apartments, a senior care
center, and a community center on one site. This development stands where dilapi-
dated public housing once did, drawing retail and restaurant development to the
surrounding community.

A world away, in the small town of Edinboro, Pennsylvania, 29 new affordable
single-family homes are nestled among older homes. A local nonprofit knew just
w]}ollat kind of housing fit this rural community, and the Housing Credit made it pos-
sible.

With many public and private hands, Pittsburgh reclaimed an aging Federally as-
sisted housing development and the neighborhood it plagued, preserving 266 afford-
able rental apartments at Second East Hills and driving out crime and vagrancy.
Without the Housing Credit, this property and the Federal Government’s invest-
ment in it would have been forever lost.

I could tell you hundreds more stories like these, as could my state HFA col-
leagues. We invite you all to come out and see what you have made possible. We
hope you will.

Together, state HFAs and our affordable housing partners have produced nearly
2 million affordable rental homes with equity provided by the Housing Credit. About
one-quarter of these homes are Housing Bond-financed. We have financed almost
another million affordable rental homes with Housing Bonds alone. With the Hous-
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ing Credit and Bonds, we add another 150,000 homes to our country’s affordable
rental housing inventory every year.

State HFAs have made home ownership a reality for 2.6 million working families
with single-family Housing Bonds, probably known to you as Mortgage Revenue
Bonds or MRBs. Another 100,000 families—teachers, firefighters, nurses, and serv-
ice workers—join them each year with the help of MRB mortgages.

With the Housing Credit and Bonds, state HFAs and our partners are creating
some of the highest quality, most innovative affordable housing ever produced with
Federal assistance. With your help, we can do even more.

Congress got it right when it created the Housing Credit and Bond programs. By
unleashing the private sector, limiting federal directives, and entrusting administra-
tion to the states, you created in these programs an unprecedented public-private
partnership for affordable housing.

You have the opportunity now to reinvest in the Housing Credit and Bond pro-
grams’ success. You can extend their reach to people and places they now struggle
to serve by eliminating and rationalizing rules that have outlived their usefulness
in these now mature and established programs.

When Congress created the Housing Credit, you took a bold new approach to af-
fordable rental housing production. You let states and their local partners—not
Washington—decide how best to respond to our unique and diverse housing needs
with this new resource.

Recognizing the Housing Credit was an experiment, Congress built into it a num-
ber of safeguards. You limited, for example, the amount of Housing Credit states
could allocate to developments financed with other Federal subsidies to insure
against oversubsidization. Later, acknowledging even the maximum Credit amount
states could allocate would not be enough to make development feasible in areas
where incomes were especially low or low relative to construction costs, you allowed
states to allocate more Credit to developments in these areas. But, even then, you
had Washington, not the states, designate and limit those areas.

Over the years, you have entrusted the states with even greater responsibility to
oversee the Housing Credit, requiring us to direct it to our most pressing housing
needs under statewide allocation plans we and our partners devise. In addition, you
have called on states to allocate through rigorous financial review and underwriting
only the amount of Housing Credit necessary to developments’ long-term viability
as affordable housing.

The states have lived up to your trust. We have established a long record of vigi-
lant Housing Credit allocation, underwriting, and compliance monitoring. We under-
stand what a precious resource the Credit is and husband it carefully, squeezing
every bit of affordable housing from it that we can.

In response, over time Congress has eased some rules that made sense at the pro-
gram’s outset, but proved no longer necessary. You, for example, made exceptions
to the Federal subsidy rule for a number of Federal programs, like HOME and
CDBG, commonly used with the Housing Credit.

A number of outdated Credit constraints still remain, however, that make it dif-
ficult—sometimes even impossible—for states and our partners to develop Housing
Credit properties for people and in places that need them most. It is time to:

¢ Eliminate the 4 percent Housing Credit limit on properties financed with other
Federal subsidies, allowing states to fully exercise the authority Congress gave
us nearly two decades ago to determine appropriate Credit allocations;

¢ Permit states to determine when and where Credit amounts higher than the
maximum the law now allows are necessary to achieve affordable housing goals
we and our partners judge important in our states; and

¢ Eliminate the prohibition on the use of the Housing Credit in Section 8 Mod-
erate Rehabilitation properties, as the Credit is necessary to their preservation
and state underwriting will prevent their oversubsidization.

In addition, NCSHA urges you to fine tune the Housing Credit and multifamily
Housing Bond statutes to eliminate other rules that made sense when Congress
wrote them, but now add unnecessary steps and cost to the development process
and throw up pointless barriers to the use of the Housing Credit and Bonds to-
gether. It is time, for example, to allow Housing Bonds to finance single-room occu-
pancy housing, as the Housing Credit can, and to fix the student prohibition rules,
which inadvertently discourage lower-income single parents from seeking more edu-
cation.

We understand Chairman Rangel is also concerned that market rate rental hous-
ing is simply unaffordable in high-cost areas, like his own New York City district,
to lower income families that earn more than 60 percent of area median income and
so cannot access Housing Credit developments. We share the Chairman’s concern
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and want to explore with him and the Subcommittee mixed-income and possibly
other solutions to this problem.

We urge the Subcommittee to seize this opportunity to also make a few modest
changes to the MRB program to give states more resources and flexibility to respond
to the nation’s home ownership needs. Most notably, we ask you to finally repeal
the MRB Ten-Year Rule, so states can recycle all payments on mortgages financed
with MRBs into new loans for lower-income first-time home buyers. We also ask you
to allow states to use MRBs to help single-parent households and respond to natural
disasters.

Finally, we understand Chairman Rangel and many of you are committed to the
repeal of the Alternative Minimum Tax (AMT) on middle-income taxpayers. We urge
you, as part of that effort or this housing program modernization effort, to exempt
Housing Credit and Bond investments from the individual and corporate AMT, as
it limits investor interest in the Housing Credit and Bonds, reduces the dollars they
supply for affordable housing, and ultimately increases housing costs for the lower
income families they serve.

The changes I have just reviewed and others that would empower states and our
partners to respond more effectively and efficiently to our affordable housing needs
are described more fully in the attachment to our testimony. We ask that this at-
tachment also be made part of the hearing record.

The changes we propose will allow us to do more with the Housing Credit and
Bond resources we have. And, we must do more, as we do not begin to meet our
states’ housing needs with these limited resources.

Demand for the Housing Credit across the country exceeds supply by an average
of two to one. In Pennsylvania, we receive three times the number of qualified Cred-
it applications we can fund. The tax-exempt private activity bond volume cap, from
which states draw their Housing Bond authority, is also oversubscribed in Pennsyl-
vania and virtually every state. Many of the Housing Credit and Bond changes we
are proposing will increase pressure on these resources by increasing demand for
them and, in some cases, reducing the amount of housing they produce.

We deeply appreciate the Housing Credit and private activity bond cap increases
Congress enacted in 2000 and the annual increases you have permitted since to off-
set inflation. However, the cap increases were not enough at the time to restore
fully the purchasing power the Housing Credit and Bonds had already lost to infla-
tion since first capped, and the inflation adjustments since have been outpaced by
construction cost increases.

Meanwhile, our Nation’s affordable housing need only grows. The Housing Credit
and Bond programs account for most affordable rental housing developed in this
country each year. But, their combined production does not even replace the afford-
able housing we lose annually to rent increases, conversion, deterioration, and aban-
donment.

At the same time, one in three families in this country spends more than 30 per-
cent of its income on housing, and one in seven spends more than half, according
to Harvard University’s Joint Center for Housing Studies. Yet, only one in four fam-
ilies qualified for federal housing help receives it.

We want to work with you to find a way to increase the Housing Credit and Bond
caps as soon as possible. We also want consider new ways to stretch the existing
bond cap further, by exploring with you on the multifamily side recycling opportuni-
ties like we are seeking to expand on the single-family side with MRB Ten-Year
Rule repeal.

Finally, we are heartened that Chairman Rangel and you have reached across ju-
risdictional lines to Financial Services Committee Chairman Frank to make sure
this Housing Credit and Bond modernization effort includes a review of the HUD
programs on which the Housing Credit and Bonds so heavily rely to reach lower in-
come families than they can serve on their own. We have provided Chairman
Frank’s staff several suggestions for modifying HOME, voucher, and other HUD
program rules to make these programs work more effectively with the Housing
Credit and Bonds. We also urge you to work with Chairman Frank to make sure
any new housing programs his Committee creates, such as the GSE affordable hous-
ing grant fund the House is considering and the trust fund his Committee will soon
consider, can be effectively combined with the Housing Credit and Bonds.

In closing, I want to thank you again for all you have done and will do to create
affordable housing opportunity in this country. State HFAs are honored to partner
with you in this effort.
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*Chairman NEAL. Thank you, Mr. Hudson. We’ll now proceed to
inquiry.

Mr. Donovan, you advocate for a legislative change that would
permit recycling of private activity bonds for multi-family housing
within the annual cap. Can you explain why you think you need
this change and whether current law allows for any such recycling
of bonds that are redeemed early?

*Mr. DOVONAN. Currently the problem is that with many low-
income developments done with bonds and tax credits there is a re-
quirement that at least 51 percent of the costs be financed by the
bonds. Because of this, what ends up happening is that projects get
financed with tax exempt bonds. But at the time of their completed
construction those bonds get replaced by tax credit equity funds or
other funding and are retired.

And so a resource that was intended and expected to be available
for 15 or 30 years is only available for 3 years. But unlike on the
single family side where those bonds can be recycled without re-
quiring an additional volume cap, on the multi-family side there is
a restriction.

We don’t believe this was ever contemplated or intended by Con-
gress, but it is an unintended consequence of other restrictions in
the rules. So therefore we believe if we were given the ability to
recycle those that it would allow us to make much greater and
more effective use of that resource with little or potentially no addi-
tional costs because the original scoring didn’t expect this short-
term prepayment of the bonds.

So we believe that with that change there are two regulations
which are specifically referenced in my testimony which we believe
restrict our ability to recycle those bonds with either a legislative
or potentially a regulatory change to do that. We believe it could
be eliminated and there would be little or no cost on the scoring.

*Chairman NEAL. Mr. Lee, part of our focus today is on the in-
creasing need for affordable housing for middle-income as well as
low-income families. What consideration has your agency given to
this growing and acknowledged problem?

*Mr. LEE. Our agency has really looked at the notion of pro-
viding housing across a very broad spectrum. We focus our credit
on extremely low-income households, but we have tried to reach
out to a higher income group through the development of our
inclusionary housing as opposed to using the credits per se.

We have gone from 80/20 transactions in our community, which
has fostered mixed-income housing, but in terms of our current real
estate market, our market is such that the real estate developer
community is going toward condominiums rather than affordable
rentals and condominiums are priced at a very, very high level.

Our agency has also done affordable homeownership which has
tried to reach the income level that is above that which is served
by the Low-Income Housing Tax Credit. Our membership, as a
whole, strongly supports the notion of increasing the access to the
4 percent credit for those at 80 percent of median income because
that would provide for those other communities a much greater op-
portunity to serve a slightly higher group of individuals in their
communities that they want to keep within the boundaries of their
communities they are the teachers and the firemen that we all
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want to serve and they are outside the income limits of the 60 per-
cent program.

So for many, many of the membership in NALHFA, moving the
bar from 60 to 80, but still meeting the principal project afford-
ability requirements at 20 percent or 40 at 60 is a way of doing
more mixed-income housing and making that mixed-income hous-
ing more financially feasible.

*Chairman NEAL. Mr. Hudson, we’ve heard testimony that the
States should have the authority to allow an additional basis boost
in certain areas rather than the Federal Government. Do you think
it’s a good idea to take the 30-percent basis boost designation out
of the hands of HUD and to put it in the hands of the State hous-
ing agencies?

*Mr. HUDSON. We do. I mean we know what’s happening in our
States. For instance they would allow the States to target those
hard-to-develop areas, for instance in inner-city urban areas or
even rural areas, which we have in Pennsylvania. But we think it’s
an excellent idea to allow the States to make those determinations
where is the best to use those resources.

*Chairman NEAL. I thank you. The gentleman from Pennsyl-
vania, Mr. English may inquire.

*Mr. ENGLISH. Thank you. Mr. Hudson, it’s a privilege to have
you back testifying before this Subcommittee. And certainly from
my own experience your agency does an extraordinary job, uses a
great deal of creativity and is a model for how housing programs
can be maximized nationally.

On that point, if we had the opportunity to deal with higher
credit amounts, if we had the opportunity—and I think you heard
the testimony of the HUD representative before. If this Committee
had the opportunity to expand the current credit amounts, what
could PHFA do if it had the flexibility to award higher credit
amounts?

*Mr. HUDSON. Our demand is three to one, quite truthfully. We
get $24 million in the State. We see applications totally $60 mil-
lion. But in just expanding the credit amount per property we could
actually help more properties in hard-to-develop areas across the
Commonwealth.

*Mr. ENGLISH. We've heard similar testimony from other States
to this effect, but when you say that you have three times the de-
mand, what is the quality of the demand? Are most of those
projects that you are ultimately comfortable that if you financed
that they would yield positive benefits and benefits on the order
that the program has traditionally achieved?

*Mr. HUDSON. We believe so, that at least 90 percent of those
projects would be financed. We have a scoring process, as do most
of my counterparts in other States. So right now we’re actually
doing the highest ranking projects. But that ranking margin is very
narrow. Projects that don’t get done sometimes are within one, two
points of each other.

So it’s a very narrow band of those projects. So we do two fund-
ing rounds a year but the majority of those projects would get done
if we had more credit.

*Mr. ENGLISH. And as you set your priorities, what does PHFA
do to ensure the credit properties are not over subsidized?
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*Mr. HUDSON. We're looking at the project three times, quite
truthfully. When the application first comes in we're doing a re-
view, we're scoring it. When we approve it it goes to initial closing,
we're looking at it again. And if there’s any adjustments that need
to be made as part of that credit they’re also made. And then we're
looking at it one more time after construction, going through a
complete cost-certification process to determine if it is the right
amount of credit in this property.

And many times PHFA has some soft funds in that development
also and we end up being the gap filler. So we're seeing it three
times before it closes to make sure that the credit is not over-sub-
sidized.

*Mr. ENGLISH. On a related point, what impediments does
PHFA encounter when combining Federal programs to build afford-
able housing?

*Mr. HUDSON. Well, we think the regulations for instance on
some of the home McKinney Act funds are not coordinated with the
credit program. The credit is actually reduced when it is combined
with those Federal funds.

And the example I can give you best is that years ago we re-
funded a deal that was insured and we could not use some of the
savings from a refunded bond issue because it tainted the credit.
So the credit had to be reduced. So we see that that needs to be
changed so that other Federal sources coordinate with the credit so
we can basically leverage those funds more down for the properties.

*Mr. ENGLISH. On a narrower point, current law, we under-
stand, prohibits households made up entirely of full-time students
from living in Low-Income Housing Tax Credit apartments. I un-
derstand the rationale here, but it seems that this policy has had
the unintended consequence for single parent families who fall out-
side the four narrow exceptions that are provided under the law be-
cause children in grades K-12 are counted as “full-time students”
and because the tax dependent status of these children is consid-
ered, many custodial single parents who return to school full time
become ineligible for Low-Income Housing Tax Credit housing,
which it is fair to say is a bizarre outcome.

Working adults trying to complete the requirement for a high
school education have also been adversely affected. In your view,
what should Congress do cleanly to deal with this issue?

*Mr. HUDSON. We think that definitely should be changed. We
certainly believe not to discourage education. We support changing
it to allow a single parent to pursue an education with regards to
being eligible to live in a tax-credit unit, either eliminate the K-
12 that the child is a full-time student or write specific language
that allows that educated parent to go back to school, to live in
that tax-credit unit. So we would support changes in legislation to
do that in one or two of those ways.

*Mr. ENGLISH. Thank you, Mr. Hudson. And again, I want to
compliment the entire panel and especially you, Mr. Hudson and
Mr. Donovan for some of the ideas that you've laid out here that
I think are certainly meritorious and I think stimulating for our
discussion.

Thank you, Mr. Chairman.

*Chairman NEAL. Thank you, Mr. English. Mr. Blumenauer.
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*Mr. BLUMENAUER. Thank you.

Gentlemen, you may have heard an earlier question I had about
energy efficient locations. I'm curious if your specific agencies as
you are trying to allocate scarce dollars amongst worthy projects,
if you evaluate the energy efficiency, the transportation efficiency
and whether they have energy efficient appliances, whether they
are located in a place that’s access to mass transit, looking at the
energy footprint. Do you evaluate them? Is that part of your cri-
teria?

*Mr. DOVONAN. Absolutely, and it’s done on a number of dif-
ferent levels.

*Mr. BLUMENAUER. Okay. What I’d like, because time is short
and I have another question, actually for you, Mr. Donovan—if you
could, supply the Committee with what that criteria would be re-
lating to that.

Mr. Lee.

*Mr. LEE. Yes, the city of San Francisco also can provide you
written testimony but I could elaborate on what the city does if you
would like.

*Mr. BLUMENAUER. Energy efficiency, transportation location
is a part of——

*Mr. LEE. Yes.

*Mr. BLUMENAUER. And Mr. Hudson?

*Mr. HUDSON. Yes, we do the same. I can provide that informa-
tion to you also.

*Mr. BLUMENAUER. That would be great. Would any of you
three gentlemen have objections if there were some minimum cri-
teria for energy efficiency or transportation efficiency that were
part of Federal regulations?

*Mr. DOVONAN. No objection.

*Mr. LEE. No objection, I guess I just would like to know what
it would be.

*Mr. BLUMENAUER. Well, we're the Federal Government. It
would be very minimal, you know. And with your help it wouldn’t
be bureaucratic.

Mr. Donovan, I recently had a chance to have an exchange with
your Mayor and be a part of the RPA’s regional assembly where
there was the presentation of this really exciting 127-point plan
about greening New York, which I'm seeing in other cities around
the country where innovative Mayors, local policy initiatives—we
have what, 494 cities now that are deciding they’re going to do
something about global warming.

I'm curious if you have given some thought to what’s going to
happen here. We are going to have, I think most of the experts
agree and even some politicians, a carbon constrained economy.
There will be something that will come forward in the course of the
next few years where there will be some significant value that will
be realigned to reinforce what we want in terms of reducing the
carbon footprint.

Have you given any thought to how your specific mission or the
broader context of what the Mayor is proposing could be given
credit as part of larger Federal legislation for reducing carbon
emissions?
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*Mr. DOVONAN. Specifically as part of Federal legislation,
you're saying? Well, I think one of the most important things that
we are aiming to do in New York and with our partners nationally
that could be replicated and perhaps incorporated into some of the
Federal programs, we have been looking very closely at ways to
incentivize private developers to incorporate sustainable elements
into their projects.

*Mr. BLUMENAUER. Right.

*Mr. DOVONAN. And ultimately if we can assemble the infor-
mation, the data, to demonstrate that these energy efficient im-
provements not only pay for themselves in the long run in terms
of operating costs but in fact create more value than the up front
cost, then we can figure out how to actually get the private sector
to begin to finance in those improvements up front.

So I believe both incorporating certain standards cost effective,
not all of the technologies are cost effective, but then also——

*Mr. BLUMENAUER. My point is a little different. I understand
what you're saying and I agree, and I hope you do it, and hopefully
we can—I mean we’re trying to do it in Portland, Oregon and else-
where. My question or my observation I guess I would leave for all
three of you, particularly relevant to New York because I think 70
percent of your energy use is building as opposed to transportation
in other communities is that you folks get credit from the Federal
Government under this scheme for the work that you’re doing be-
cause some of it costs money and some of it needs to be jump start-
ed or incented that when the Federal Government comes up with
what it’s going to do with a carbon constrained economy that some
of that comes back so that what you're doing in San Francisco, New
York or Philadelphia you get advantage from some of that to help
with your important work, that it might be another resource for
housing.

If you gentleman could reflect on that and maybe give us some
guidance it would be extraordinarily—at least of great interest to
me. Thank you very much.

*Chairman NEAL. Thank you, Mr. Blumenauer. Mr. McDermott.

*Mr. MCDERMOTT. I have no questions.

*Chairman NEAL. Thank you. I want to thank the panelists for
your insights and we’d like to have the next panel step up now.

Welcome. Mr. Goldstein, would you begin please.

STATEMENT OF JEFFREY H. GOLDSTEIN, EXECUTIVE VICE
PRESIDENT BOSTON CAPITAL

*Mr. GOLDSTEIN. Mr. Chairman, Congressman English, Mem-
bers of the Subcommittee, my name is Jeff Goldstein, and I'm Chief
Operating Officer and the Director of real estate of Boston Capital.

Boston Capital is a privately held real estate firm founded in
1974 to raise equity for investment in and construction of afford-
able housing. Over the past 33 years, our investors have financed
the new construction or the rehabilitation of over 157,000 units of
affordable housing in 48 States, Puerto Rico and the District of Co-
lumbia.

Today we monitor the ongoing operations and compliance of
these units on behalf of our investors. On behalf of the entire syn-
dication industry I would like to thank you for giving me the oppor-
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tunity to testify before you on the current economic and investment
environment confronting the affordable housing marketplace as
well as the opportunity to comment on the changes and the evo-
lution to that marketplace which have led to the need for certain
modifications to our housing program.

The Low-Income Housing Tax Credit is the most successful pro-
gram ever created by Congress. This partnership between the pub-
lic sector tax incentives and the private sector capital is responsible
for producing over 1.9 million units of affordable housing since its
inception in 1986.

The current program provides housing which serves residents
earning 60 percent or less of the area median income. While area
median incomes and the resulting per unit rental rates have not
increased in many parts of the country, operating expenses are in-
creasing.

Because of increased operating costs and specifically utility costs,
taxes and insurance, there is less rental income available to pay
the costs of debt service. Land costs, which are not includable in
the calculation of the amount of low-income housing tax credits al-
locable to a property, have also grown to the point where proposed
properties are no longer financially feasible in many high growth
and high cost areas.

With such changes in economic conditions and many regulatory
barriers in place when trying to combine the low-income credit
with other sources of housing and development proceeds it is cer-
tainly time to modernize the credit and to simplify the program.
We strongly support and encourage your effort.

As you know, the Low-Income Housing Tax Credit program
works like a block grant to the States. States allocate credits under
Federal guidelines to developers who then sell those credits to in-
vestors. Developers use the proceeds from the sale of the equity in
the project to replace the funds that would otherwise have to be
borrowed.

This reduction in debt translates into a reduction in debt service,
which ultimately translates into a reduction in rents and thus
keeps properties affordable. The following suggestions may seem
complicated but they generally go to one of four goals, increasing
the pool of investors available, giving the States more flexibility to
use credits where they’re most needed, making rents more accu-
rately reflect increased utility costs and increasing the flexibility of
the income ranges of tenants served.

I'd like to focus your attention on just a few things that I think
would be particularly helpful. By exempting the Low-Income Hous-
ing Tax Credit from corporate Alternative Minimum Tax or AMT,
this change would increase the market for the credit and ulti-
mately increase the amount of equity into this marketplace. Allow
projects with home funds to be used in difficult to develop and
qualified census tracked areas; this change will facilitate the devel-
opment of high cost areas.

Clarify the utility allowance formulas; we support removing the
utility allowance from the gross rent equation and allowing the al-
locating State agency to determine maximum gross rent at the time
of underwriting. This change ensures that the property can main-
tain financial feasibility.
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Allowing residents earning up to 80 percent of area median in-
come in projects in communities with severe shortages of housing
for this income group; it’s our experience that there is a tremen-
dous demand in many areas for this income group and they are
currently not being served.

Include land in allocable and eligible basis; this would support
affordable housing in high cost areas. And lastly, amend the for-
mula for determining the amount of credit allocable to a property
to be the higher of the amount determined; under the present law,
we're 9 percent for properties with no Federal subsidy; we’re 4 per-
cent if there is a Federal subsidy.

We support this change as it provides certainty for both investors
and housing sponsors.

Again, thank you for the opportunity to testify. Please let me
know if there’s any additional information you’d like to receive.
We'’re happy to help you and thanks again.

[The Statement of Mr. Goldstein follows:]

Statement of Jeffrey H. Goldstein, Executive Vice President and Chief Op-
erating Officer, Director of Real Estate, Boston Capital, Boston, Massa-
chusetts

Mr. Chairman, ranking Member, Mr. English, and other Members of the Sub-
committee, my name is Jeffrey Goldstein. I am the chief operating officer and direc-
tor of real estate for Boston Capital.

First, let me thank you for inviting me to testify. I am honored to have the oppor-
tunity to comment on the changes and evolution to that marketplace which have
led to the need for certain modifications to our housing program. I am also grateful
to the Subcommittee for recognizing the need to improve the effectiveness of the low
income housing tax credit (LIHTC) program and for holding this hearing to provide
a forum to discuss the current economic and investment environment confronting
the affordable housing marketplace.

Next, let me give you a little background about our company. Boston Capital is
a privately held real estate firm founded in 1974 to raise equity for investment in
and construction of affordable housing. Over the past 33 years, our investors have
financed the new construction or rehabilitation of over 157,000 units of affordable
housing in 48 states, Puerto Rico, and the District of Columbia. Today, we monitor
the ongoing operations and compliance of these units on behalf of our investors,
while we continue to raise capital and invest in new properties.

While I am testifying on behalf of Boston Capital, we are also a coordinating
member of the Housing Advisory Group, an organization with approximately 100
members from the affordable housing development, syndication, and accounting in-
dustry, who share our views and concerns.

The low income housing tax credit is the most successful housing program ever
created by Congress. This partnership between public sector tax incentives and pri-
vate sector capital is responsible for producing 1.9 million units of affordable hous-
ing since its inception in 1986. However, it is clear that over the last 21 years, eco-
nomic circumstances have changed dramatically, making the credit less flexible
than it could be.

For example, the LIHTC limits rent to a maximum of sixty percent of the area
median income. Area median incomes have not gone up significantly in most of the
U.S. for several years. As a result, income-limited rents have remained relatively
flat. Operating expenses, however, have been moving upward nationally, and are
very likely to continue to do so for the foreseeable future. Utility, insurance, taxes,
and other operating costs have increased over the last several years. With the statu-
tory ceilings on rents, there is less cash-flow available to pay debt service.

The amount of LIHTC that may be allocated to any property is based on the eligi-
ble basis of the property. Land costs, however, are not includable in “eligible” basis
on which the amount of allocable credit is based. Yet, land costs have increased sig-
nificantly, especially in high growth areas where affordable housing is greatly need-
ed. As a result, the percentage of total project cost financed by the LIHTC has de-
clined in many cases.

Exacerbating this problem of escalating operating costs and stagnant rents is the
formula used to reduce rent to reflect the utility costs tenants have to pay. Under
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present law, the formula is set by HUD and significantly overstates the rise in util-
ity costs which results in lower rents. CPI would be a more accurate measure or,
alternatively, the state housing agencies could set rent ceilings that reflect the ac-
tual costs.

Over the last quarter century, the nature of the investors in affordable housing
has changed dramatically, as well. When the LIHTC began, the largest market for
affordable housing investment was individuals. However, due in substantial part to
the alternative minimum tax and passive activity loss limitations, the individual
market has disappeared. Increased cost in raising equity, auditing properties and
reporting to investors of publicly offered investments subject to SEC regulation have
added to the inability of syndicators to offer an investment with an adequately at-
tractive return for the individual market.

The LIHTC marketplace, nevertheless, has become more efficient since Internal
Revenue Code Section 42 was made permanent. The vacuum left by the individual
market has been filled by corporations, primarily banks, insurance companies,
Fannie Mae and Freddie Mac. This concentration is due, in part at least, on the
ability of financial institutions to use the LIHTC to satisfy Community Reinvest-
ment Act (CRA) requirements, not solely on the rate of return realized. Thus, it is
obvious that, while the investment base is solid, it is not as broad as it could be.

With the changes in economic conditions, and with many regulatory barriers in
place when trying to combine the LIHTC with other sources of housing development
proceeds, it is certainly an appropriate time to review the program with a view to
modernization and simplification.

The most valuable change within the jurisdiction of the Committee on Ways and
Means would be to allow the LIHTC to be used against the corporate alternative
minimum tax. This would allow corporations that are now reluctant to invest in af-
fordable housing out of concern that they may be subject to the AMT at some point
during the credit period to invest with confidence. If Congress wanted to increase
the likelihood that individuals would enter the marketplace again, LIHTC invest-
ments should be allowed to offset individual earned income and should also be cred-
itable against the individual AMT.

It may be that changes to the corporate AMT to broaden the market for LIHTC
investment could have some revenue impact. However, if you assume, as has been
the case in recent years, that there is full utilization of credits, there should be little
to no revenue impact other than taxpayers who thought that they would be able to
use the credits over the 10-year period prescribed, but who turned out not to be able
to use the full value of the credits because of the alternative minimum tax or, in
the case of individuals, the passive activity loss limitations.

However, in addition to the AMT, there are a number of other modifications that
would make the LIHTC usable in more situations. There is a consensus in the af-
fordable housing industry on these suggestions, and we hope that the Subcommittee
will carefully review and adopt them:

¢ Allow HOME-assisted properties in difficult development areas (DDAs) or quali-
fied census tracts (QCTs) to use the 30-percent increase in eligible basis in cal-
culation of the amount of LIHTCs allocable to those properties otherwise avail-
able for properties in DDAs or QCTs. This change will facilitate development
in high-cost areas by reducing higher-cost debt financing.

e Clarify utility allowance formulas. As I mentioned earlier, the formula for re-
ducing rent to account for utility costs, set by HUD, is flawed. Removing the
utility allowance as a reduction in gross rent and allowing the allocating State
Housing Agency to determine maximum gross rent at the time of the under-
writing would help insure that the property can maintain financial feasibility
over time.

¢ Allow a 30% increase in eligible basis for properties that meet state-specified
geographic or income targeting requirements. Under present law, HUD has au-
thority to determine which portions of a state are DDAs and high cost areas.
The state agencies, however, have a better grasp on their affordable housing
needs for high cost areas, rural areas and where deeper targeting may be nec-
essary. As mentioned above, providing more equity into developments places
less pressure on rising operating costs because the increased equity allows for
much less debt service.

¢ Allow residents earning up to 80% of area median income (AMI) in projects in
communities with severe shortages of housing for this income group. It is our
experience that there is tremendous demand in many areas for this income
group, and that this change would place the LIHTC in line with other existing
affordable programs.
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¢ Allow land to be included in eligible and allocable basis. Since the amount of
the LIHTC allocable to a property is determined by reference to cost basis, this
would support affordable housing in high-cost areas by increasing the percent-
age of equity financing provided via the LIHTC and reducing debt financing.

¢ Amend the formula for determining the amount of credit allocable to a property
to the higher of (1) the amount determined under present law or (2) 9 percent
for properties with no other Federal subsidy (e.g., tax-exempt bonds) or 4 per-
cent if there is an additional Federal subsidy. A statutory formula limits the
amount of credits allocated to any particular property to 70 percent of a prop-
erty’s qualified basis (essentially, depreciable basis minus Federal grants) over
a 10-year period or to 30 percent of the property’s qualified basis if there is an-
other Federal subsidy (almost always, tax exempt bonds). The original legisla-
tion set the discount rates at 9 percent and 4 percent. The rates now float as
a percentage of an average of the annual Federal mid-term and long-term inter-
est rates, thus providing rates lower than 9 percent and 4 percent. Setting the
rates at 9 percent and 4 percent as a floor would allow more equity into each
property and place less pressure on debt servicing as operating costs increase.
Setting the rate at a constant percentage allows more predictability for sponsors
when layering other sources of capital and grants, while retaining the present
law formula if it results in a higher credit amount will protect the credit’s via-
bility in a high inflation/interest rate environment.

In addition, I would like to mention two issues not specifically within the Commit-
tee’s jurisdiction, but very important to the economics of the low-income housing tax
credit program.

The first relates to Form 2530, a filing requirement promulgated by HUD that
would limit investment in affordable housing. Thank you for your efforts to correct
an attempt by HUD to over-regulate the affordable housing agency. On April 24th,
the House passed H.R. 1675 the “Preservation Approval Process Improvement Act
of 2007” by voice vote with no opposition.

The bill will reduce unnecessary and overly burdensome HUD filing requirements
for purposes of participating in HUD programs. Specifically, the bill would exempt
limited liability corporate investors from being required to file. Additionally, the leg-
islation would allow for continued paper filings for those required to file until tech-
nical issues with the electronic filing system have been addressed.

The Senate Banking Committee reported H.R. 1675, without amendment, last
week, and we are hopeful that this issue will be finally resolved shortly.

The second issue I would like to bring to your attention is a similar case of over-
regulation by the Securities and Exchange Commission. Under U. S. securities regu-
lations, an auditor of an entity regulated by the SEC cannot aid or assist in the
preparation of financial statements. Last year, the SEC staff recognized that, while
audits of public syndicated limited partnerships have been performed by auditors
who meet the specific independence standards required under the securities laws,
many audits of operating limited partnerships—in which the public funds invest as
limited partners—did not meet these specific independence requirements. As a re-
sult, the SEC staff provided a temporary exemption from the Commission’s inde-
pendence requirements, in a letter dated April 21, 2006, for the filings of LIHTC
registrants with limited partnership investments in operating partnerships for 2005
and prior years. However, the SEC staff has stated that they will not extend this
exemption permanently.

The problem is that the auditor independence standards for nonpublic companies
are not as restrictive as those established by the SEC. Most affordable housing de-
velopers and management agents do not have the in-house expertise and capacity
required to prepare financial statements for their auditors and many operate in
communities that do not support more than one accounting firm. It is far more like-
ly that an accurate set of financial statements will be prepared if a professional, out-
side accounting firm prepares them under the generally accepted rules issued by the
AICPA for privately held firms than if the general partners are forced to prepare
financials in-house, assuming they can find the staff to perform these duties.

In some communities there may be several accounting firms available. However,
experience has shown that splitting the accounting and auditing functions for even
these financially simple businesses can increase costs beyond the ability of the busi-
ness to pay. It is important to emphasize that these LIHTC investments are con-
structed assuming no free cash flow. In other investments, the price of the product
or service produced might be increased to offset additional costs. However, in the
case of an LIHTC property, the only source of income—rent—is strictly limited by
Federal tax law.
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It is also very important to understand that the applicable state housing agency
is actively monitoring each property for compliance with the LIHTC requirements.
Under the coordination of the National Council of State Housing Agencies, these
state agencies provide comprehensive and ongoing independent review of the factors
critical to LIHTC investors.

We urge Congress to address this issue, as it has in the HUD reporting problem,
to maintain the efficiency of the LIHTC program and reflect the independent over-
sight role of the state housing agencies in protecting the interests of both tenants
and investors in affordable housing.

Again, thank you for this opportunity to testify. Please let me know if there is
additional information that you would like to receive from us. We are happy to help
you in any way we can.

*Chairman NEAL. Thank you, Mr. Goldstein.
Mr. Rose.

STATEMENT OF JONATHAN F.P. ROSE, PRESIDENT,
JONATHAN ROSE COMPANIES, LLC

*Mr. ROSE. Thank you, Congressman Neal, Ranking Member
English and Members of the Subcommittee. 'm Jonathan Rose,
president of Jonathan Rose Companies. Our firm is a for profit that
collaborates with cities, community development corporations and
academic and other institutions to repair the fabric of community.

We have seven tax credit projects currently underway in places
ranging from Harlem to Connecticut to Albuquerque, New Mexico.
And to answer a previous question, each is in a difficult to develop
area. The 30 percent basis boost is very helpful and appreciated,
but it is not sufficient to cover the costs of developing these areas,
and we’d love to see that the basis boost be increased.

As a firm, we're also very committed to green building, environ-
mentally responsible development, and absolutely agree that with
climate change before us that every program needs to respond to
climate change. And we make some suggestions on how to do that.

I'm not here today only as a businessman, but I'm also a trustee
of the Enterprise Community Partners and a member of the Execu-
tive Committee. Enterprise actually pioneered the use of the tax
credit to serve low-income and special needs populations and has
been a leader in the movement to make affordable housing not only
healthier and more energy efficient but to reduce climate impacts
through it’s the green communities guidelines.

And this initiative by the way has created a standard. And so
earlier when you were asking about standards, it’s an excellent, na-
tionally approved standard that’s been applied to projects all across
the country that we know doesn’t cost much more, one or 2 percent,
and really works.

The time has come, if you add all these things that all of our re-
quests and the demand, the time has come to increase the amount
of tax credit available, and really by 50 percent at a minimum. At
the same time we need to simplify and enhance the program be-
cause there’s so much demand.

And as you know there are conflicts within it. We're seeing
across the country both the supply of affordable housing shrink as
more and more buildings are being taken off the market and rising
energy and transportation costs that are cutting into the precious
earnings of low-income families, and rising construction costs
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which are making the credit smaller and it’s essential, absolutely
essential, a smaller portion of the housing that we’re building.

So in addition to the 50-percent increase in total credit available
we’d like to see that any Federal housing subsidies that enable
residents or owners such as housing authorities to pay rent or pay
operation expenses under credit properties does not reduce the
amount of housing credits a building can receive, something that
Representative McDermott is championing. We really appreciate
that.

The second thing is that when you build a project that has non-
housing space the credit does not apply to these uses. And so, Con-
gressman McDermott, for example, we are building housing for
youth aging out of foster care in Harlem. There is a youth construc-
tion trades academy on the ground floor and that is not considered
housing space, so we can’t apply the credit to it. So increasing the
ability of the credit to fund or allowing the ability of the credit to
fund support spaces would be very, very helpful.

We deeply believe there should be a 30 or a 50 percent basis
boost in the housing credit for developments that incorporate cost-
effective green criteria—this will help pay for the costs—and for
projects that are adjacent to mass transit or in walkable locations.
These we think are better for the residents, better for the owners
of the buildings, the not-for-profits, public housing agencies, et
cetera, and better for our country in terms of a climate change
strategy.

We strongly recommend that Enterprise’s green communities cri-
teria be attached to the program. Many States are using it, many
cities, some who have been here today, are using it as their cri-
teria, but let’s make it a consistent, nationwide program. Just at-
tach it to the tax credit program. We know it works. We've used
it in many, many States around the country.

As I mentioned, we’d love to see a basis boost for projects that
are next to—in down towns and walkable locations next to transit.
And one of the reasons is these are more expensive locations. For
example, you cannot do surface parking in these locations, so they
really need the basis boost to make them work. That’s the only way
we're going to get the density we need in these locations.

Same criteria, green criteria we recommend be attached to multi-
housing finance bonds. And by the way one of the cheapest, actu-
ally a no cost way that Congress could respond to climate challenge
is to take all taxes and bonds, whether they’re for housing, hos-
pitals, schools, et cetera, and just require them to comply with En-
ergy Star. That costs you nothing and it will green every new
project, lower the energy cost of every new project built under tax
exempt bonds.

By the way, Representative English, 'm a former board member
of the National Trust for Historic Preservation. I applaud your pro-
posed legislation. And the trust, by the way, is also looking at how
it can apply green building standards to its new work, its renova-
tion work going forward.

And the last thing is Enterprise has recommended a new tax in-
centive to complement the housing credit, to fill the gap in housing
finance system while encouraging greater energy efficiency and we
support that too. Thank you very much.
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[The Statement of Mr. Rose follows:]

Statement of Jonathan F.P. Rose, President, Jonathan Rose Companies
LLC, New York, New York

Thank you, Congressman Neal, Ranking Member English and members of the
Subcommittee for this opportunity to testify on strengthening the Low Income Hous-
ing Tax Credit and other tax incentives for affordable housing. I am Jonathan Rose,
president of Jonathan Rose Companies.

Our firm collaborates with cities, community development corporations, academic
and other institutions to help them solve complex development problems. Often this
involves building affordable housing or institutional buildings, and all of our work
aspires to be as green as it can be with limited budgets. We bring to this testimony
a deep commitment to repairing the fabric of our communities and the practical ex-
perience of our long term engagement in this work. Affordable housing is at the core
of our development work, often as part of larger mixed-use developments. Our firm
is actively engaged in the development of a variety of mixed-use, urban infill, public
housing revitalization and senior housing projects. We currently have seven Housing
Credit projects in process in locations ranging from the heart of Harlem to down-
town Albuquerque.

Among my volunteer affiliations I am a trustee of Enterprise Community Part-
ners, which has been an active advocate of the Housing Credit since its founder Jim
Rouse and chairman Bart Harvey helped Congress create the program in 1986. En-
terprise Community Investment, a subsidiary organization, is a major participant
in the Housing Credit program, having raised more than $6 billion to support nearly
1,500 properties with more than 83,000 affordable housing units under asset man-
agement. Enterprise has pioneered use of the Housing Credit to serve special needs
populations and advance healthier and more energy efficient development through
the Green Communities initiative.

I will not go into exhaustive detail about the effectiveness, efficiency and impor-
tance of the Housing Credit program. Others from whom the Committee will receive
testimony will likely cite the overwhelming evidence of the Credit’s singular
achievements among affordable housing programs.

Suffice to say that from my perspective as a socially motivated for-profit developer
of affordable housing, and for my firm and many not for profit community partners,
the Housing Credit is the single most important resource available to enable devel-
opers to create decent affordable homes for people who need them most. The Hous-
ing Credit elegantly joins private market discipline with public purpose and for the
most part strikes the proper balance between flexibility and appropriate statutory
requirements to help achieve a critical social objective.

Worsening Affordable Housing Needs

It is worthwhile to examine even the most successful public policy from time to
time to determine whether market conditions, social needs and on the ground expe-
rience suggest modifications may be in order. The Housing Credit statute has not
been significantly amended since 2000, when Congress made several important im-
provements while substantially expanding the program. The time has come to ex-
pand the credit again in the context of additional enhancements to further strength-
en its ability meet pressing housing needs, for three central reasons.

First, affordability problems for low-income renters are worsening. The number of
households paying more than half their incomes for rent increased by more than two
million to a record 15.8 million between 2001 and 2004. Nearly two-thirds of this
increase in severe cost burden was borne by households in the bottom income quar-
tile, earning less than $22,540.1 We are now seeing large investment funds pur-
chasing affordable housing, and investing in it, but raising rents beyond the reach
of low-income families.

Second, the supply of affordable apartments available to these households is
shrinking. More than one million units affordable to the very poor were lost between
1993 and 2003. According to the Harvard University Joint Center for Housing Stud-
ies, “the shortage of rentals available and affordable to low-income households was
a dismal 5.4 million.” 2 At the same time, construction costs have increased dramati-
cally, raising the cost per unit built. Thus the credit itself is producing fewer units
each year.

1Joint Center for Housing Studies of Harvard University, The State of the Nation’s Housing
2006, (Cambridge, MA: Joint Center for Housing Studies of Harvard University), p. 25.
21bid, p.24.
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Third, rising energy and transportation costs are exacerbating the effects of hous-
ing challenges and are linked to detrimental health and environmental impacts. A
recent national study documented the brutal choices that poor families make when
faced with unaffordable home energy bills. The study found that during the prior
5 years, due to their energy bills: 57 percent of non-elderly owners and 36 percent
of non-elderly renters went without medical or dental care; 25 percent made a par-
tial payment or missed a whole rent or mortgage payment; and 20 percent went
without food for at least one day.3

In addition, energy costs have increased much faster than incomes for low-income
households in recent years. Today a family earning minimum wage pays more than
{;)113 times as much a share of their income for energy as a median income house-

old.

Transportation costs consume a large share of low-income family budgets as well.
A study of 28 metropolitan areas found that families with incomes between $20,000
and $50,000 spend an average of 29 percent of their income on transportation and
an average of 28 percent on housing.4

These sobering statistics and the severe human and community needs they reflect
call for another expansion of the Housing Credit. Congress should act immediately
to increase the program by at least 50 percent, with a priority for states and cities
with the most acute housing supply shortages and the most innovative strategies
for addressing them holistically and sustainably.

Even an expanded and improved Housing Credit cannot be expected to solve our
country’s affordable housing crisis on its own, however, especially with the huge pro-
jected increase in population—100 million over the next generation. We need much
greater investment in rental housing assistance and other production programs and
a more holistic housing policy that supports smarter land use, more sustainable de-
velopment, greater transit access and healthier, higher performing buildings.

In fact, housing, transportation and environmental policy should be integrated
and funded to a much greater extent at all levels of government. Smarter land use
policies are part of the answer to global climate change, as well challenges faced
by low-income people and communities. (For the Subcommittee’s reference I have at-
‘}clached a list of policy recommendations in the area of transportation and affordable

ousing.)

Several improvements to the Housing Credit would make it a more effective re-
source in the context of broader policy changes.

Recommendations for Improving the Housing Credit

Enable the Credit to better serve especially vulnerable populations. The Housing
Credit has proven to be an effective resource for creating affordable homes for ex-
tremely low-income families and people with special needs, such as the frail elderly,
the homeless and individuals with HIV/AIDS, in part because the program generally
works well with some other funding sources that help those members of our society
pay their rent and enables building owners to keep properties in good shape. Inter-
nal Revenue Service rules are unnecessarily constraining the Housing Credit from
achieving this purpose even more effectively. Some background is important to pro-
vide.

Section 42(d)(5)(A) of the Internal Revenue Code provides that the amount of
Housing Credits awarded to a building is reduced to the extent of any grant of Fed-
eral funds made with respect to the building or operation thereof. Citing legislative
history that “Congress did not intend to treat Federal rental assistance payments
as grants” the Treasury Department issued regulations in 1997 [Treasury Regula-
tions §1.42-16(b)] excluding from the definition of Federal grant certain rental as-
sistance payments made to a building owner on behalf of a tenant.

Payments are excluded therefore if made pursuant to: (1) Section 8 of the United
States Housing Act 1937 (“the Act”); (2) A qualifying program of rental assistance
administered under Section 9 of the Act; or (3) A program or method of rental as-
sistance as the Secretary may designate by publication in the Federal Register or
in the Internal Revenue Bulletin.

Following up on that regulation, the Service has subsequently issued guidance ex-
cluding three other rental assistance programs from the definition of Federal grant,
including: payments made to building owners under the Section 8 Assistance for the
Single Room Occupancy Dwelling Program; the Shelter Plus Care Program; rental
assistance payments under the Housing Opportunities for Persons with AIDS Pro-

3 National Energy Assistance Directors’ Association, 2005 National Energy Assistance Survey,
(Washington, DC: National Energy Assistance Directors’ Association, 2005), pp. i-iv.

4Barbara J. Lipman, A Heavy Load: The Combined Transportation Burden of Working Fami-
lies, (Washington, DC: National Housing Conference Center for Housing Policy, 2006) p.1.
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gram; and rental assistance payments under the Section 236 program and under
Section 101 of the National Housing Act.

Those rulings were based on specific requests by affected organizations. Mean-
while, a number of other federal housing programs providing rental assistance
under substantially identical rules have not received clearance from the IRS, and
there is some confusion whether they could be considered a Federal grant.

In addition, there are other programs that provide operating assistance to enable
Housing Credit properties to rent units to the lowest income tenants at rates they
can afford. These operating subsidies are economically equivalent to rental assist-
ance payments and should be treated the same for purposes of determining whether
they are Federal grants under Section 42(d)(5)(A). The purpose of the Federal grant
rule is to prevent credits from being awarded on construction costs that are not paid
by the owner of the property, but that are instead covered by a Federal grant. While
that rule should not be changed, it should not apply to operating subsidies that are
designed to make the property affordable to the lowest income tenants.

Congress should modify Section 42(d)(5)(A) to specifically provide that the fol-
lowing subsidies are not considered to be Federal grants: rental assistance pay-
ments, operating subsidies, interest subsidies and other ongoing payments to a
housing property designed to reduce cash flow needs from rent to enable the prop-
erty to be rented to the lowest income tenants. This seemingly “technical” change
would dramatically improve the Housing Credit’s effectiveness in assisting families
and individuals who are homeless, elderly, disabled, occupy older assisted housing
where continued affordability is threatened or reside in Native American commu-
nities

Enhance the Housing Credit’s capacity to help create community space. Under the
statute Housing Credits are provided for the cost of those units of a property that
are rented to qualifying low-income tenants. Housing credits can also be claimed for
the cost of common areas used by residents in the property, such as hallways and
lobbies. In addition, under current law [Section 42(d)(5)(A)] Housing Credits can
cover the cost of a limited amount of space known as “community service facilities.”
This is space that can be used for such purposes as child care, Meals-on-Wheels,
elderly care programs and other similar activities.

The law limits community service facilities to 10 percent of the eligible basis of
the property. In addition it requires that the space be designed primarily to serve
individuals who otherwise meet the income requirements for living in the property,
even if they are not residents of the property.

The community service facility rule deals with a serious problem in many low-in-
come communities: the lack of public space for activities that serve the community
such as programs for the children and the elderly. The 10 percent limitation in cur-
rent law is unduly restrictive and prevents the construction of sufficient space in
many smaller Housing Credit properties.

To solve this problem, Congress should increase the space limitation in Section
[42(d)(4)(C)(i)] from 10 percent of eligible basis to 20 percent of eligible basis on the
first $5 million of eligible basis, and 10 percent on the basis above $5 million.

Encourage energy efficiency and transit access through the Housing Credit. Cur-
rent law allows a 30 percent higher credit amount (“basis boost”) for developments
located in areas where at least half the households have incomes below 60 percent
of area median income; where construction, land and utility costs are high relative
to average incomes; or where the poverty rate is 25 percent or greater [Section
42(d)(5)C)]. This policy recognizes that certain kinds of Housing Credit develop-
ments need additional funding to be feasible. (In fact, the House Credit must typi-
cally be supplemented by state and city subsidies to work in most parts of some
large urban areas such as New York City.)

More affordable housing developers are recognizing that construction and rehabili-
tation practices that create healthier, more energy efficient developments and imple-
ment site planning that enhances access to transit can deliver significant economic
benefits to properties as well as residents.

Achieving meaningful levels of energy efficiency or securing sites near transit can
result in higher development costs. These costs are typically paid back from energy
savings and result in better outcomes for tenants. However many affordable devel-
opers are unable to incur even marginally higher costs to realize these benefits, due
to the scarcity of funds for affordable housing overall. Congress should allow a 30
percent basis boost and the necessary volume cap to pay for it for Housing Credit
developments that incorporate cost-effective, comprehensive criteria resulting in
healthier, higher performing and more environmentally sustainable developments.

A proven and workable reference standard Congress could use are the Green
Communities Criteria. The Criteria are the only national standard for healthy, effi-
cient, environmentally friendly affordable homes. The Criteria were specifically de-
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signed to maximize the health, economic and environmental benefits of sustainable
development for low-income people on a cost-effective basis for developers.

The Criteria were developed by Enterprise, the Natural Resources Defense Coun-
cil, the American Institute of Architects, the American Planning Association, the
National Center for Healthy Housing, Southface, Global Green USA, the Center for
Maximum Potential Building Solutions and experts associated with the U.S. Green
Building Council.

There are more than 180 Green Communities developments with more than 8,000
affordable units in various stages of development in 23 states. These include new
construction, rehab and preservation developments; urban, small town and rural de-
velopments; and developments serving families, the elderly and people with special
needs. Enterprise’s initial assessment indicates that total development costs can be
2 percent to 4 percent higher on average for projects that meet Green Communities
Criteria compared to projects that do not deliver the same health, economic and en-
vironmental benefits.

The Green Communities Criteria are also the basis for policymakers at all levels
of government committed to more environmentally responsible housing and commu-
nity development policies for low-income people. More than 20 states and cities have
used the criteria to ensure their housing programs support healthier, more energy
efficient and more environmentally responsible development.

By the way, similar criteria could be applied to Multifamily Housing Bonds, which
are often used in combination with Housing Credits. More broadly, Congress should
consider ways to increase energy efficiency in all facilities financed by Private Activ-
ity Bonds, such as ensuring projects meet the efficiency standard of the Federal En-
ergy Star program and providing additional authority for projects that exceed a min-
imum standard.

There are a number of other worthy proposals for strengthening the Housing
Credit that others have put forward. My suggestions are not intended to be exhaus-
tive, but rather to reflect recommendations particularly designed to strengthen the
Housing Credit’s ability to meet the needs of some of our society’s most vulnerable
members and do so in ways that create healthier and more environmentally sustain-
able homes and communities

A New Proposal to Increase Energy Efficiency in Affordable Housing

My testimony concludes with a recommendation developed by Enterprise. While
a new proposal, it is in the sprit of this hearing to improve tax policy to support
affordable housing. The proposal would complement the Housing Credit and fill a
gap in the housing finance system, and the Tax Code, while encouraging greater en-
ergy efficiency on a cost-effective basis.

Increasing energy efficiency in affordable multifamily housing delivers several im-
portant benefits. These include lower utility costs for low-income residents, more
stable operating reserves for building maintenance, better building performance and
reduced carbon emissions.

Significant improvements in energy efficiency are achievable for only slightly
higher costs than would be the case for projects that do not deliver these benefits.
Based on Enterprise’s experience through a portfolio of more than 180 energy effi-
cient affordable developments around the country, Enterprise estimates these costs
to be between $2,000 and $3,000 per unit, on average, with some variability by loca-
tion, project type, developer capacity and other factors.

As discussed, current affordable housing subsidies do not provide sufficient re-
sources to cover the incremental costs of achieving high levels of energy efficiency
in affordable multifamily developments. Current tax incentives for energy efficient
buildings generally are not applicable or appropriate for affordable housing develop-
ments. In other words, while the Tax Code encourages energy efficiency in most
other major building types, it offers no such incentive for affordable rental housing
developments.

The solution is a one-year federal income tax credit to owners of affordable rental
properties for eligible costs to achieve a significant reduction in energy in the build-
ing. The standard would be the American Society of Heating, Refrigeration and Air
Conditioning (ASHRAE) Standard 90.1-2004 plus 20 percent or its equivalent. This
is the standard for the Federal Energy Star for multifamily buildings program cur-
rently under development by the Environmental Protection Agency and Department
of Energy.

To tie public subsidy directly to public benefit and to limit the cost to the Federal
Government, the tax credit would provide only enough subsidy to cover the incre-
mental costs associated with energy efficiency improvements that would not otherwise
be feasible, i.e., only up to an additional $3,000 per unit in costs.
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Taxpayers would claim the credit the year the building was placed in service and
its energy performance verified through a similar process for claiming the current
law energy efficient home credit (Section 45L). The credit would not be allocated but
could be subject to an overall annual cap on authority. The credit would not reduce
eligible basis for the purpose of claiming Housing Credits or other available Federal
tax benefits. Additional aspects of the proposals would ensure it could also support
non-Housing Credit developments

I suspect that this proposal would have a very small revenue impact, yet generate
significant benefits for low-income residents and operators of affordable rental hous-
ing. Enterprise and I would look forward to working with Members of the Sub-
committee and full Committee to further refine and enact this proposal.

*Chairman NEAL. Thank you, Mr. Rose.
Mr. Roberts.

STATEMENT OF BENSON F. ROBERTS, SENIOR VICE PRESI-
DENT FOR POLICY AND PROGRAM DEVELOPMENT, LOCAL
INITIATIVES SUPPORT CORPORATION

*Mr. ROBERTS. Thank you, Mr. Chairman and Members of the
Committee. My name is Benson Roberts. I work for Local Initia-
tives Support Corporation. We are a national, not-for-profit organi-
zation, and have been around for 27 years. Our mission has been
to help local residents to rebuild communities—low-income commu-
nities—into sustainable places to live, work and do business. Over
the course of that period we've raised and invested about $8 billion
from the private sector into these low-income communities.

We’ve been involved with the Low-Income Housing Credit since
its first conception in 1985 and enactment finally in 1986 and have
been an active participant in the program ever since. We've raised
and invested over $5 billion over those 20 years in about 80,000
units of affordable housing in about 1,500 properties all around the
country, focusing on community revitalization and stabilization as
our primary theme.

We've all learned a lot. We agree with many of the comments
others have made earlier. This is an outstanding program but it is
time to review and update it in order to reflect changes in local
communities, housing priorities and in the investment market-
place. I want to focus on just a few themes here.

One: let’s simplify the way the housing credit coordinates with
other Federal policies. We’ve heard about this from other panelists.
These policies include below market loans that are used to develop
the housing. They include the kinds of subsidies Jonathan Rose
just mentioned for providing operating and rent subsidies to help
these properties serve especially low-income people or to preserve
existing affordable housing. And these policies includes tax incen-
tives such as the historic credits. We think they’re also very impor-
tant. Right now there are penalties in the tax Code for doing all
of those things and they ought to be removed.

Second: mixed-income housing. We’ve heard a little bit about
that earlier. The Housing Credit does a great job of reaching ten-
ants between about 40 and 60 percent of area median income.
Typically that’s between about, oh, $24,000 to $36,000 for a family
of four. But it has a very hard time reaching to very, very low-in-
come people, just because of the economics that are involved, and
moderate income tenants are ineligible to generate tax credits.
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There are at least four specific circumstances where we think
there’s a compelling public objective here.

The first is to revitalize low-income communities so that they
serve really a mixed income population from the poor to moderate-
income. Second would be in very high cost markets where moderate
income tenants have very, very significant rental affordability ob-
stacles. Third would be to preserve existing, federally assisted stock
where some tenants’ incomes have risen above the tax credit ceil-
ing, and that means that you can’t get tax credits to renovate those
units.

And fourth is in rural areas. We haven’t talked a lot about rural
today but in many rural areas populations are so sparse that you
simply can’t put a deal together. If you could expand the income
band that you're trying to reach to serve very poor residents as
well as some moderate-income residents we could do a lot more
rural housing than is possible today.

We'd like to maintain the overall income targeting. The 60 per-
cent income targeting has been, I think, part of what has kept this
program focused and strong, but we’d suggest that if sponsors are
willing to go down and serve especially low-income tenants for
some units that they also be able to go up correspondingly so that
the overall balance is maintained.

Another theme would be community revitalization. Again, we
very much agree with Jonathan’s point about community service
facilities. There is some provision in current law, but it is particu-
larly difficult for smaller projects. Combining child care or primary
health care resources that are critical to low-income communities
and in very short supply would be very helpful.

Housing preservation is another key area. Here we agree that
the so-called exit taxes that have to be paid upon a transfer of
property does impede the preservation of affordable housing and
we’d like to see that addressed. There is legislation to do that.

There is more detail that others have presented and also in our
written testimony, but I will stop there and thank you very much.

[The Statement of Mr. Roberts follows:]

Statement of Benson F. Roberts, Senior Vice President for Policy and
Program Development, Local Initiatives Support Corporation

Good morning, Mr. Chairman and Members of the Subcommittee. My name is
Benson Roberts. I am Senior Vice President for Policy and Program Development
at LISC, the Local Initiatives Support Corporation.

Since 1980, LISC’s charitable mission has been to revitalize low-income urban and
rural communities, principally by mobilizing private capital for and providing exper-
tise to local community developers. We have invested $7.8 billion—including $1 bil-
lion last year alone—in 215,000 affordable homes, 30 million square feet of economic
development space, 80 schools educating 28,000 children, 130 child care centers
serving 12,300 children, and 155 playing fields for 150,000 youth. We have seen that
low-income communities can be good places to live, raise families, and do business,
and that community leaders can drive a revitalization process in partnership with
the private sector and government. Former Treasury Secretary Robert Rubin chairs
our board of directors.

For 20 years, the Low Income Housing Tax Credit has been central to LISC’s
work. Our affiliate, the National Equity Fund, has raised and invested $5.5 billion
in 1,500 properties with 80,000 quality affordable homes in 43 states. We have been
part of a broad partnership that has helped the Housing Credit grow from a novel
idea into the most successful Federal policy for producing affordable rental housing
the U.S. has ever had. The Housing Credit has proven to be:
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e Productive: It has created nearly 2 million homes, including about 130,000 an-
nually, for low-income families at restricted rents for terms of at least 30 years.
This production would not have occurred but for the Housing Credit.

e Locally responsive: It works for new construction, rehabilitation, and preserva-
tion of affordable housing. It works in cities, suburbs, and rural areas. It revi-
talizes low-income communities. It serves families, the elderly, the disabled, and
the homeless. Each state sets its own housing priorities, and developers com-
pete aggressively to meet these priorities.

¢ Collaborative: 1t creates partnerships among nonprofit and for-profit developers,
private investors and lenders, and all levels of government.

e Cost efficient: It delivers about 90 cents at the start of a project for a stream
of tax credits totaling one dollar over 10 years. Investors accept aftertax rates
of return just above 5%, remarkably low for an equity investment in a form of
real estate once seen as too risky without guaranteed rents and mortgages.

e Market disciplined: Investors receive their tax credits only if housing is built
on time and on budget, operates successfully within local housing markets, and
is well maintained over time. The annual foreclosure (failure) rate for Housing
Credit properties is 0.02% annually, well below that for other housing or com-
mercial real estate.!

¢ Adaptive: The way Housing Credits work continues to evolve, primarily to meet
locizl needs and find more efficient ways to attract and manage investment cap-
ital.

As successful as the Housing Credit has been, it could benefit significantly from
updating. When the Housing Credit was enacted in 1986, no one could know pre-
cisely how it would work. Many provisions written two decades ago have been essen-
tial to making the Housing Credit effective, while others have proven unnecessary
and some have become obstacles to efficiency and flexibility. Markets and local
needs have changed substantially. For example, before 1986 individuals had been
the predominant investors in low-income housing; now corporations provide vir-
tually all of the investment, and fewer than 20 provide most of it. Similarly, as
housing costs have risen, many states and communities are focusing more on pre-
serving affordable housing as well as developing new housing, and low-income com-
munity development strategies have become more sophisticated and comprehensive.
Finally, the Housing Credit has become integral to many other federal housing poli-
cies and programs.

Accordingly, we strongly urge Congress to address the following objectives.

Eliminate penalties for combining Housing Credits with other federal hous-
ing programs.

We urge Congress to remove various restrictions that make it hard to coordinate
Housing Credits with other Federal policies and programs. These restrictions frus-
trate efforts to address local needs and add unnecessary legal and accounting costs.
In some cases these restrictions were set many years ago to prevent properties from
receiving excessive subsidy. However, they are no longer needed because states ex-
amine each project at three points to ensure that it needs the amount of Housing
Credits allocated to it. In addition, the high demand for Housing Credits and other
subsidies motivates all subsidy providers to limit subsidies to the minimum amount
necessary. Congress has lifted restrictions for some specified programs, and that has
worked well in those cases, but Housing Credit policy has not kept pace with other
policy developments and emerging local needs.

e Ongoing governmental subsidies (e.g., rent, interest, and operating subsidies)
should not be treated as grants, and instead treated similarly to Section 8 rental
assistance. For many years, most forms of Section 8 rental assistance have been
used to help very low-income tenants who could not afford even the modest
rents of Housing Credit properties. Over the years, the IRS has extended this
policy to accommodate a limited number of similar Federal subsidies, such as
public housing operating subsidies. However, there are still other comparable
subsidies that the IRS has not affirmatively approved, leaving considerable con-
fusion about their treatment, and interfering with the development of many im-
portant projects, mostly serving very needy populations. This change would fa-
cilitate the use of Housing Credits with numerous programs, including: home-
less and other special needs housing under the McKinney-Vento Act and home-
less veterans programs; preservation of older properties financed under HUD’s
Section 236 program and the Section 8 moderate rehabilitation program; HUD’s

1Ernst & Young. Understanding the Dynamics III: Housing Tax Credit Investment Perform-
ance, Boston, MA: Ernst & Young, December 2005, page 3.
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Section 202 elderly housing program; and HUD’s Section 811 program for the
disabled.

e Eliminate penalties for below-market Federal loans except tax-exempt bonds.
Under current law, the available Housing Credit amount is reduced for projects
receiving below-market Federal loans, a policy that complicates many projects
and makes others unfeasible. This change would allow Housing Credits to be
used without penalty in conjunction with below-market Federal loans in gen-
eral, including those under the Section 202 elderly housing, Section 811 dis-
abled housing, and HOPE VI public housing redevelopment programs, among
others, as well as any future resources (e.g., under GSE legislation the House
is considering this week). We are not seeking to permit the use of 9% (70%
present value) Housing Credits with tax-exempt bonds.

e Permit the “high cost area” basis increase on properties receiving below-market
HOME loans. The HOME program is a Federal block grant that states and lo-
calities use for the acquisition, development and preservation of affordable hous-
ing. In general, properties in areas where housing is especially hard to develop—
markets where rents are very high relative to incomes and low-income commu-
nities—can get extra Housing Credits. However, these extra credits are not per-
mitted if states and localities use HOME funds to make below-market loans. Not
surprisingly, it is exactly these kinds of hard to serve areas where every possible
resource is needed to make housing possible.

Encourage mixed-income housing

We recommend that the Housing Credit be modified to accommodate mixed-in-
come housing, at least in certain circumstances. For 20 years the Housing Credit
has done an excellent job of reaching low-income households at 40-60% of the area
median, a national average of about $24,000—$36,000 for a household of four per-
sons. However, it has been difficult to use the Housing Credit to build mixed-income
housing: reaching very low-income tenants at reasonable rents without deep ongoing
subsidies is financially all but impossible, and units serving moderate-income ten-
ants are ineligible for Housing Credits. Nevertheless, many practitioners and policy
experts agree that mixed-income housing is desirable social policy and conducive to
the long-term financial sustainability of the housing.

More specifically, properties that serve some very low-income tenants at very low
rents should also be able to serve a like number of moderate-income tenants at mod-
erate rents, provided that the average income/rent ceiling for all Housing Credit
units in a property does not exceed 60% of median. Under current law, the 60%
standard generally applies to each unit rather than a building-wide average.2 There
are several circumstances for which there is a compelling policy justification for
mixed-income housing:

¢ In high-rent markets where moderate-income renters face significant afford-
ability problems.

¢ In low-income/high poverty areas as part of a mixed-income revitalization strat-
egy.

» To preserve and revitalize Federally assisted rental housing, including the rede-
velopment of public housing. In many properties, some tenants’ incomes have
risen above 60% of AMI, and Housing Credits are unavailable to that extent.

e For rural areas. The population of many rural areas is too sparse for Housing
Credit projects to work if the effective market is effectively limited to house-
holds between 40-60% of median income. Expanding the range of eligible in-
comes would make more rural developments financially feasible, especially in
isolated areas with few other affordable housing opportunities.

We recommend that the maximum permissible income/rent for any unit should be
based on 90% of area median. This level would enable another unit in the property
to serve an extremely low-income household with an income below 30% of median.
However, project sponsors should otherwise have flexibility, e.g., to balance a house-
hold below 40% of median income with another below 80%.

Foster Low Income Community Revitalization

The Housing Credit has played a driving role in revitalizing low-income commu-
nities. It has replaced blight with attractive assets, provided low-income families a
solid foundation for upward mobility, helped community leaders take charge of their
neighborhoods’ future, forged multi-sector partnerships, and stabilized shaky neigh-

2In most cases Housing Credit properties serve tenants with incomes below 60% of area me-
dian. A smaller share of properties provides 20-40% of their units for tenants below 50% of area
median; a comparable provision would apply to these projects.
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borhood markets. Housing Credit investments frequently lead to other investments
in home ownership and retail and other economic development activities.

Independent research confirms positive community effects. The most sophisticated
study examined the effects of 13 Housing Credit projects on the quality of nearby
neighborhoods in three different cities.? Projects produced upward shifts in nearby
sales prices of 55 percent in Cleveland, 64 percent in Seattle, and 81 percent in
Portland compared to what they would have sold for otherwise. (Most economists
agree that property values are highly indicative of neighborhood quality, including
such factors as crime rates and the physical attractiveness of the area.) Indeed, re-
search has shown that nationwide, neighborhoods where Housing Credit properties
are sited showed greater improvements in poverty, income and housing values than
did all other metropolitan area neighborhoods.# LISC and Enterprise Community
Partners have commissioned further research from New York University’s Furman
Center. Preliminary findings confirm those of other research and deepen our under-
standing of how Housing Credit projects create value. For example, developing larg-
er projects up to a point produces correspondingly larger benefits. This is true main-
ly for projects involving rehabilitation of existing buildings, most likely reflecting
the blighting influence of buildings in need of rehabilitation.

To further foster low-income community revitalization, we urge Congress to enact
the mixed-income proposal discussed above and make two other modest changes:

¢ An important obstacle for families in low-income communities is the dearth of
facilities for child care, primary health care, recreation and other community
services that help families to grow strong and independent. Under current law,
up to 10% of the eligible basis of projects in low-income or high poverty census
tracts can support community service facilities. However, this allowance is too
limited for smaller projects; for example, a child care center must be a certain
size to function well. We recommend expanding eligible basis for these facilities
to 20% of first $5 million (indexed for CPI) and 10% thereafter.

¢ Incomes in rural areas are generally lower than in metropolitan areas, and in
very low-income rural areas it is financially very difficult to make Housing
Credit development work. To facilitate rural housing, we recommend basing
rural rent/income ceilings on greater of: (1) current law or (2) 60% of national
non-metro median. Since the national non-metro median income is significantly
below the metro median, genuinely low-income households would still be served.

Preserve Affordable Housing

Tighter housing markets and rising housing costs have prompted many govern-
mental and community leaders to prioritize the preservation of existing affordable
housing. Housing preservation is often faster, less costly, and more scaleable than
constructing new housing, though each strategy is appropriate in different cir-
cumstances. In addition to the mixed-income housing proposal discussed earlier, we
recommend three other changes.

¢ A modest number of older Housing Credit properties developed 15-20 years ago
are starting to need additional capital improvements. Additional capital can be
raised by transferring the property to new ownership. However, current law re-
quires replacing at least 90% of the ownership for the cost of acquiring a build-
ing to qualify for new Housing Credits. This transfer requirement is far more
stringent than the general related-party rules elsewhere in the Tax Code [Sec-
tions 267(b) and 707(b)], which generally require replacing only 50% of the own-
ership. The more stringent requirement is unnecessary, since states already al-
locate credits to only the highest priority projects and ensure that projects re-
ceive only the credits they need. Nor is it workable. Fewer than 20 corporate
investors provide most Housing Credit investments, and most of these are
banks that target only the communities where they have branch networks. The
Section 42 requirement should be conformed to the Tax Code’s general 50% re-
lated-party rule.

¢ In general, the cost of acquiring a building is ineligible for Housing Credits if
the building changed owners within the previous 10 years. This rule made
sense when the Housing Credit was enacted in 1986, following a surge of real
estate sales in the early 19eighties to take advantage of accelerated deprecia-

3Johnson, Jennifer E. and Beata Bednarz. 2002. Housing Price Effects of the Low Income
Housing Tax Credit Program. Washington DC: United States Department of Housing and Urban
Development.

4Freeman, Lance. 2004. Siting Affordable Housing: Location and Neighborhood Trends of Low
Income Housing Tax Credit Development in the nineties. Washington, D.C.: The Brookings Insti-
tution, Center on Urban and Metropolitan Policy.
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tion rules. These rules served little public purpose. However, since accelerated
depreciation is no longer available, it makes no sense today, especially since
preserving affordable housing has become so important and state administra-
tive rules provide safeguards against abuse.

¢ Acquiring housing developed through HUD and USDA programs in the sixties
through early eighties and preserving affordability is difficult in part because
some current investors must pay depreciation recapture (“exit taxes”). Investors/
sellers can avoid exit taxes by holding their ownership until death, when basis
is stepped up as ownership is passed to their estates. However, properties in
weak housing markets often deteriorate in the meantime, and properties in
stronger markets are often converted to rents unaffordable to low- and mod-
erate-income families. We urge Congress to enact H.R. 1491, the Affordable
Housing Preservation Tax Relief Act of 2007, which would provide exit tax relief
for housing that will remain affordable for an additional 30 years. This would
facilitate the use of Housing Credits to preserve the affordability of Federally
assisted housing. Relief for properties that have previously received Housing
Credits is unnecessary.

Eliminate Unneeded Inefficiencies

Several requirements serve little public purpose but impose unnecessary rigidities
or administrative burdens. We recommend that Congress make several changes to
address these issues.

¢ A technical but important data problem is freezing rents in many Housing
Credit properties, threatening their financial stability. Each year, HUD adjusts
maximum incomes and rents as area incomes change, usually upward. HUD’s
source of data was recently changed from the old census “long form”, which no
longer exists, to the American Community Survey. The new income levels
across the country are lower than previously reported. Under HUD’s “hold-
harmless” policy, maximum incomes and rents were not reduced, but they were
frozen, and in many areas it will be several years before rents will increase.
Meanwhile, operating costs continue to rise, and energy and insurance costs ris-
ing steeply. The result will be to destabilize current properties and to create
great uncertainty for future developments. We are working with other organiza-
tions to recommend a technical modification to the Housing Credit that will ad-
dress this problem and serve low-income tenants.

¢ In general the income of each tenant in Housing Credit properties must be re-
certified annually. In Housing Credit properties where all units are income- and
rent-restricted, this requirement serves no purpose, since tenants are not evict-
ed if their incomes rise, rents cannot be increased, and all vacated units are
reserved for low-income tenants. The IRS does accommodate a waiver process,
but not all states participate. The result is that many project sponsors annually
recertify all tenant incomes at substantial cost and for no real purpose. This re-
quirement should be eliminated for such Housing Credit properties.

* We strongly support repeal of the recapture bond rule under the Housing Cred-
it. It requires investors selling an interest in a Housing Credit property to pur-
chase a guarantee bond from an insurance company to cover recapture liability
in the event of noncompliance. This is a unique rule; no other part of the Tax
Code requires taxpayers to post a recapture bond. It is particularly unnecessary
in this program where a limited number of large financial companies account
for almost all investor capital; there is no risk they will not pay a potential tax
liability. Indeed, for the most part smaller, lower rated insurance companies are
being paid to insure a potential tax liability of larger, higher rated Housing
Credit investors. However, the bonds are costly; they make the secondary mar-
ket less liquid; and they increase investor yields at the expense of program effi-
ciency.

¢ Currently, 10% of expected project costs must be incurred within 6 months after
receiving a Housing Credit allocation (or by the end of the calendar year if
later). The current provision requires the expenditure of substantial legal and
accounting costs, and does not achieve the desired policy result. We do support
the purpose of this provision, which is to encourage projects to move forward
expeditiously. However, we believe it would be more effective if Congress pro-
vided broader direction that states should ensure that projects are ready to pro-
ceed. It is also notable that other provisions require projects to be completed
by the end of the second year after Housing Credits are allocated.

¢ That Housing Credits are subject to the Alternative Minimum Tax restricts the
investor market, adds risks to those who do invest, and as a result reduces the
efficiency of this tax incentive. We recommend that the AMT not apply to cor-
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porate investments in Housing Credits, historic rehabilitation tax credits (which
are often combined with Housing Credits), and New Markets Tax Credits.

¢ Currently the maximum Housing Credit amount is set based on prevailing in-
terest rates so that its present value is 70% of eligible basis (30% for building
acquisition costs and properties financed with certain below-market Federal
loans). The actual Housing Credit amount will fluctuate with interest rates,
making it hard for sponsors and other participants to plan developments reli-
ably. We recommend that the Housing Credit percentages be set at the greater
of current law or 9%/4% annually. Under most conditions, the 9%/4% rates
would apply, but if interest rates were to rise substantially, the current rule
would allow a somewhat larger tax credit.

Expand the Volume of Housing Credits

Although our testimony has focused on provisions that would require little or no
cost, we would also urge the Committee to consider expanding the volume of Hous-
ing Credits. The need for affordable housing is far greater than the Housing Credit
and other programs currently can address. The Housing Credit is already a proven
success, and is well positioned for expansion.

Conclusion
This concludes my testimony. I would be happy to answer any questions.

———

*Chairman NEAL. Thank you very much, Mr. Roberts.
Mr. Lawson.

STATEMENT OF STEVE LAWSON, THE LAWSON COMPANIES,
NATIONAL ASSOCIATION OF HOME BUILDERS

*Mr. LAWSON. Good morning, Chairman Neal, Ranking Mem-
ber English and Members of the Subcommittee. My name is Steve
Lawson and I'm a third generation builder and president of the
Lawson Companies in Virginia Beach, Virginia.

For 35 years, our company has been active in the financing, de-
velopment and management of single and multi-family housing,
serving both affordable and market rate residents. It’s my pleasure
to be here today on behalf of the 235,000 members of the National
Association of Home Builders.

NAHB applauds the Committee’s effort to enhance the efficiency
and effectiveness of the housing tax incentives. In an era of limited
resources, increasing development and operational costs and a con-
stant need for more affordable housing, maximizing the value of
our existing tools is absolutely critical.

My written Statement contains a number of recommendations for
fine tuning the Low-Income Housing Tax Credit, the private activ-
ity bonds and the historic rehab credit. It’s worth noting that many
of these recommendations are shared by several other organiza-
tions who are testifying here this morning.

I won’t bore you by repeating those, but I think it is important
to point out that this speaks very highly of the consensus in the
industry about the specific ways to improve the affordable housing
tax incentives.

In my brief time today I'll focus on one specific issue that affects
Low-Income Housing Tax Credit properties. Namely, that is stag-
nant rents. This critical issue is one part of a significant challenge
facing all tax credit properties today. That is balancing operating
expenses versus revenue in order to maintain the long-term viabil-
ity of a property.
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Tax credit properties are facing stagnant rents because the
changes in the system and the data used by HUD to establish in-
come limits and thus rents for these properties. Most notably a
shift to the American community survey data from the previous
census data has resulted in a downward adjustment in income lim-
its and rents in most areas of the country.

To HUD’s credit, the Department established a very necessary
hold harmless policy and did not reduce income limits or rents but
instead froze them to blunt the impact of this trend. The strategy
worked well in the context of smoothing over a temporary anoma-
lous downturn in income data, but it cannot counter the effects of
a systemic shift to the ACS data or other data changes.

In 2007, HUD’s estimates show median family incomes actually
declined in more than 75 percent of the country. This means more
than two-thirds of the nation will be held harmless and see no in-
crease in rents over the coming year. This follows several years
where rents have already been frozen in many places.

Even worse, hundreds more localities will see no increases mov-
ing forward for several years because of the magnitude of these
changes. Curiously, and I dare say tragically, while HUD’s esti-
mates show a widespread decline in incomes, the most recent ACS
data, which is the data that all of this is based upon, actually
shows the average median family income nationwide has increased
by four percent.

In the context of trying to establish rents for tax credit prop-
erties, I believe this constitutes a complete disconnect between the
statistical methodology and the real world. Even more, I think it
begs the question whether income limits are the best way to estab-
lish annual rent increases for this program.

Compounding stagnant rents is a significantly increasing envi-
ronment of operating costs. Utilities, insurance, real estate taxes,
all of our costs are going up precipitously. Taken together, these
issues create an ever widening gap between operating revenue and
expenses. A tax credit property with such a critical gap could even-
tually be unable to meet its debt service obligations and default on
its mortgage.

In the long-term, because of this fundamental weakness in the
program, tax credit prices could fall, less equity would be available
for each project and less affordable housing would be built.

Currently there’s no good option for owners or property managers
to address this situation. In order to cover the cash flow shortfall
when expenses exceed revenues, properties must rob Peter to pay
Paul by deferring needed maintenance or borrowing from capital
reserves. This is not sustainable over the long-term and places
properties at even greater risk because the maintenance and re-
placement costs become even greater as the property ages.

To address the rent side of the equation, NAHB has proposed in-
dexing tax credits to a reasonable inflation factor such as the con-
sumer price index after the initial rents had been set according to
the income limits of the program. We believe this keeps rent in-
creases at a modest level, ensures a stable increase in revenues
over time and maintains the income targeting that is central to the
program.
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Whatever solution we do adopt here, something must be done to
preserve the existing units and maintain production of new units.
NAHB has crafted more detailed explanation of these issues, and
we respectfully ask that these documents be included in the record.
Thank you again for testifying, for allowing us to testify today.
NAHB and its members look forward to working with the Com-
mittee and the rest of the industry and finding a solution.

[The Statement of Mr. Lawson follows:]

Statement of Steve Lawson, The Lawson Companies, on behalf of the
National Association of Home Builders, Virginia Beach, Virginia

The 235,000 members of the National Association of Home Builders (NAHB) ap-
preciate the opportunity to comment for the House Ways and Means Committee,
Subcommittee on Select Revenue Measures, regarding tax incentives for low-income
housing. This statement contains recommendations for improvements in several pro-
grams of the Internal Revenue Code (IRC) for low-income and historic housing, in-
cluding the Low Income Housing Tax Credit (LIHTC), private activity bonds and the
Section 47 historic rehabilitation credit. The primary focus of this statement, how-
ever, is on the LIHTC.

In the last 20 years, the LIHTC has facilitated the construction or preservation
of nearly 1.4 million affordable housing units for individuals and families making
less than 60 percent of area median income (AMI) and, oftentimes, much lower than
that. It has evolved into the foremost tool for the production and rehabilitation of
affordable housing. For-profit developers and builders have been and continue to be
integral partners in that effort. However, the need for affordable housing greatly
outpaces even this significant level of production and the existing supply of units.
NAHB looks forward to working with the Members of the Committee as they craft
legislation to maximize the efficiency and effectiveness of the LIHTC and other tax
incentives for affordable housing to help meet this need.

NAHB’s statement is organized into five parts. The first section discusses two crit-
ical issues in the LIHTC program that need resolution to ensure the continued vital-
ity and success of the program. The second section proposes several technical im-
provements to the LIHTC to make it more efficient and effective while minimizing
the economic impact on the federal budget.

The third section of this statement sets forth recommendations for reducing bar-
riers to using the LIHTC with the U.S. Department of Housing and Urban Develop-
ment’s (HUD) Federal Housing Administration (FHA) multifamily mortgage insur-
ance. NAHB strongly supports the FHA multifamily mortgage insurance programs
and believes that these two important housing production programs should work to-
gether as efficiently as possible. The fourth section recommends ways to improve co-
ordination between the LIHTC and other HUD programs. The fifth and final section
makes recommendations in regards to the historic rehabilitation credit and private
activity bond programs.

I. Critical Issues in the LIHTC Program

As legislation is crafted to improve the efficiency and effectiveness of the LIHTC
NAHB urges Congress to address two critical issues that, unless resolved, will un-
dermine the long-term success of the program. The first issue deals with the finan-
cial viability of existing and new LIHTC properties that are in jeopardy because of
recent changes in the data used to establish their rents. These rents are being artifi-
cially frozen—and have been in many areas for several years—while operating ex-
penses like utilities and insurance are rising precipitously. The second issue is inex-
orably tied to the first and deals with utility allowances for LIHTC units that must
be deducted from gross rent to establish the amount of rent chargeable to the ten-
ant. Taken together, these two issues present an unsustainable long-term financial
scenario for the LIHTC program.

Income Limits and Rents!

Each year, HUD estimates median family income for metropolitan and non-metro-
politan areas of the country and publishes a list of “income limits” based on these

1NAHB recently published a detailed analysis of this issue entitled; New Income Estimates
Freeze Tax Credit Rents in Hundreds of Areas in the April 2007 edition of the NAHB Multi-
family Market Outlook. While the article was too lengthy to include as part of this statement,

Continued
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estimates. These income limits determine eligibility and allowable rents for the
LIHTC program, in addition to other Federal housing programs. The system and
underlying data sources that HUD uses to establish income limits, however, have
changed, most notably by shifting to data from the American Community Survey
(ACS), which has replaced previous census reports. As a result of this data source
change, in most areas, incomes and rents were adjusted down. Under its “hold-
harmless” policy, HUD did not reduce LIHTC income and rent ceilings, but instead
froze them. In 2007, two-thirds of the nation will be “held harmless” and see no in-
crease in income limits or LIHTC rents. Hundreds more will see no increases going
forward for several years.

NAHB stresses its commitment to serving low-income households, with reasonable
rent adjustments over time. The concern here arises solely from the unintended im-
pact of data changes. Indeed, data from the ACS indicate that incomes have actually
risen in a notable number of these areas, but under HUD’s “hold harmless” policy
it will take several years or more in some areas before these increases will result
in higher LIHTC rents? The “hold harmless” policy was designed to smooth over a
temporary, anomalous downturn in income data, and it has worked well in that con-
text. However, it cannot accommodate the effects of a systemic shift to the ACS or
other data methodology changes. The spike in the number of areas with flat income
limits in 2007 follows several years during which the limits had already been frozen
in many places. Thus, tax credit properties have seen little or no increase in rent
for the past 5 years in some areas.

Flat rents for LIHTC properties mean rent reductions in real terms, given even
ordinary inflationary increases in expenses. This creates an ever-widening gap over
the long-term, which is unsustainable, despite efforts by developers, owners, man-
agers, syndicators, state and local housing finance agencies, and investors to fill the
gap. Ultimately, it could lead to a loss of existing LIHTC properties and significant
negative impacts on financing for future affordable housing development.

An LIHTC property with a critical gap in revenue versus expenses could eventu-
ally fail to meet its debt service requirements and default on its loan, at which point
foreclosure occurs and the tenants lose their housing. In the long-term, because of
this fundamental weakness in the program, investors will demand higher yields for
their tax credit dollars. Consequently, credit prices go down, less equity will be
available for each LIHTC project, and less affordable housing will be constructed.
This will be especially hard on projects serving the elderly, those with special needs
and very low income populations, because these properties typically operate on ex-
tremely thin margins of expense versus revenue. In the case of future projects serv-
ing these populations, many will not meet the underwriting criteria required by
lenders and, therefore, will not be built.

There are no simple solutions to this problem. It is critical to protect the low-in-
come tenants the LIHTC program serves while ensuring the long life of the nation’s
supply of affordable housing units. As noted above, properties can currently go for
years without any increase in their rents, but because of the erratic nature of the
current data and system used to establish these rents, tenants can also be faced
with higher-than-usual increases in rent in a single year. What both the properties
and their residents need is a level of reasonable and modest predictability in what
the increase in rent will be from year-to-year.

Indexing LIHTC rents to a reasonable inflation factor such as the Consumer Price
Index (CPI) would create more consistency for owners and tenants. In practical ap-
plication, a developer would set rents according to the income restrictions for the
project at underwriting and each year following those rents would increase by the
change in CPIL.3 This maintains the income-targeted nature of the program while
allowing for a modest increase in revenue over time to operate the property. Most
importantly it would provide a much more reasonable and predictable growth in
rent over time for residents and property owners.

Certainly, the effect of this type of proposal would be a built-in rent increase
every year for the resident; however, increasing by the change in CPI annually is
certainly more reasonable than potentially larger increases that could occur under
the existing system. Ultimately, a reasonable annual increase in rent for residents
annually has to be considered against the outright loss of affordable housing units
in the immediate term and decreased production of new affordable housing in the
long-term.

we can provide it along with property-specific examples of the issue to any interested Members
of the Committee.

2NAHB estimates that over 300 counties across the country will have frozen income limits
and LIHTC rents for 3 years or more. Over 100 will be frozen for 4 years or more.

3 CPI was 3.2% for 2006.
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Utility Allowances

The second critical issue faced by LIHTC owners, which is occurring at the same
time that income limits have been stagnant, is that operating costs—especially util-
ity expenses—have continued to escalate. Property owners are required to calculate
a utility allowance annually and subtract that from gross rent to arrive at the net
rent that is charged to the tenant. As utility costs rise, upward pressure is placed
on the utility allowance, thus reducing net rent and overall revenue to operate the
property.

Operating costs, particularly utilities, are never completely predictable, but in
general, owners feel secure assuming a reasonable increase in costs over time. While
underwriting assumptions vary, a two to 3 percent increase in operating expenses
per year is fairly typical. In polling NAHB members that build and own LIHTC
properties around the country, utility costs have increased significantly more than
this.

While developers always assume some rate of increase in annual operating ex-
penses, they also always assume a steady increase in income over time—income nec-
essary to keep pace with increasing expenses and to maintain the property’s positive
cash flow position. This has been very difficult in recent years as volatile utility
costs and stagnant income limits severely limit owners’ ability to project accurately
the property’s cash flow. When expenses like utility costs overtake income, property
owners and managers are often forced to cover cost increases by deferring other im-
portant expenses, such as maintenance or replacement for reserves. Eventually,
these dollars run out which does even more damage to the viability of the project
in the long term since maintenance and replacement costs only increase as a project
gets older.

Allowing state HFAs to convert the utility allowance into a percentage of max-
imum gross rent at the time of underwriting would help address this problem. Re-
gardless of the level of future rents, an owner could estimate more accurately their
cash flow over the life of the project, which improves their ability to cover unantici-
pated spikes in operating costs and attract private equity into the project. In the
example below, the maximum allowable gross rent at the time of underwriting for
a two-bedroom unit is $500. The LIHTC allocating agency sets the utility allowance
gt 20 percent or $100. Therefore, the maximum allowable net rent to the owner is

400.

Year 1 (Underwriting) 2005

Maximum Allowable Gross Rent $500
Documented Utility Allowance $100
Max Allowable Net Rent $400

In Year 2, the Maximum Allowable Gross Rent increases to $520 and the utility
allowance increases as well to $104.

Year 2 2006
Maximum Allowable Gross Rent $520
New Utility Allowance $104
Max Allowable Net Rent $416

In theory, utility expenses could increase by more or less than the percentage as-
sumed at underwriting; however, having a relatively constant utility allowance is
the trade off for any potential significant drop in utility costs. Like the proposal of-
fered above for stagnant LIHTC rents, we believe this not only serves the property
but the residents themselves. They will have more predictability in their utility ex-
penses and are guaranteed an increased utility allowance if their rent increases.

II. Improving the Efficiency and Effectiveness of the LIHTC Program

Conform the LIHTC and Tax-Exempt Bond Next Available Units Rules

One central inconsistency between the LIHTC and tax-exempt bond programs is
on the issue of the “next available unit” rule. This rule requires that once a tenant
exceeds 140 percent of AMI, the next available unit must be rented to an income-
qualified tenant. For the LIHTC program this rule is applied on a building-by-build-
ing basis, while in the tax-exempt bond program it is applied on a project-wide
basis. Currently, both rules must be followed for properties financed with both
LIHTCs and tax-exempt bonds, creating an extremely complex management process.
Applying the more restrictive LIHTC requirement to these properties would simplify
project compliance.
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Reform the Full Time Student Occupancy Rules

Current law prohibits households made up entirely of full-time students from liv-
ing in LIHTC apartments. Exceptions exist for families who are: receiving Tem-
porary Assistance to Needy Families (TANF); enrolled in a federal, state or local job
training program; single parents and their children, provided that such parents and
children are not claimed as dependents of another individual; or married full time
students who file a joint return. While well-intentioned, full time student occupancy
prohibitions are an obstacle for low-income families trying to make a better life for
themselves.

Often, child support agreements allow noncustodial parents to claim their children
as dependents on tax returns. Because children in grades K-12 count toward the
determination of whether family is a full-time student household, many custodial
single parents who returned to school full-time become ineligible for LIHT'C housing.
Working adults trying to complete the requirements for a high school education
have also been adversely affected.

Education enables low-income families to expand their economic opportunities and
NAHB supports specifying that minor children in grades K-12 should not count to-
ward the determination of who is a full time student household. NAHB also sup-
ports striking the requirement that a single parent and their children must not
have been claimed as dependents of another individual to qualify for the single par-
ent with children exemption and exempting working adults who are full-time stu-
dents pursing a high school diploma or GED.

Fix the LIHTC Percentages at 9 and 4 Percent.

Actual credit percentages for the LIHTC have rarely ever been at four or 9 per-
cent and are typically well below those figures (3.47 and 8.11 percent, respectively
for May 2007). Not having the full amount of the credit available requires project
sponsors to secure more debt or scarce soft financing. Fixing the tax credit percent-
ages would increase LIHTC resources available for each project, simplify the Tax
Code and provide certainty for project sponsors.

Remove Federal Subsidy Restrictions

Currently, LIHTC transactions utilizing grant sources such HOME or Federal
Home Loan Bank AHP funds must reduce eligible basis unless they are structured
as loans to the project. However, this process is costly and reduces funding available
for bricks and mortar. Allowing grants like HOME and AHP to be included in eligi-
ble basis would decrease transaction costs and increase funds available for devel-
oping affordable housing.

NAHB also believes that other sources of Federal subsidies, such as the interest
rate reduction payment (IRP) connected with Section 236 properties (of the Housing
Act 1937), should not be treated as such for purposes of determining eligible basis.
In years past, the IRP was not treated as a Federal subsidy for purposes of deter-
mining eligible basis in a LIHTC project. More recently, the treatment of the IRP
has changed and is being deducted from eligible basis, thus reducing the amount
of LIHTCs available to the property. Allowing the IRP to be includable in eligible
basis would facilitate the preservation of these older affordable housing properties.

Enlisted Military Personnel and LIHTC Housing

In order to qualify for LIHTC housing, individuals and families must meet specific
income limits. Property managers collect information on a potential resident’s in-
come but are allowed to exclude certain items from the income calculation. Among
those items that can be excluded is rental assistance provided by the Section 8
Housing Choice Voucher program (of the Housing Act 1937). However, the Basic Al-
lowance for Housing (BAH), which is a similar housing subsidy, cannot be excluded
from the calculation of income and typically puts enlisted families over the income
limits for LIHTC-financed housing. Ultimately, enlisted families are needlessly
shut-out of quality, affordable housing around the military posts and bases where
they are assigned. NAHB supports excluding the BAH from the determination of in-
come for purposes of qualifying for an LIHTC unit.

Streamline the Inspection Process

There are multiple inspection requirements for properties developed with LIHTCs
and other Federal programs, such as HOME, Section 8 project-based and Section
8 tenant-based vouchers. Streamlining of the inspection process would help cut over-
all costs while allowing quicker move-ins by tenants. NAHB recommends the fol-
lowing: In the case of a LIHTC property with a Section 8 tenant-based voucher hold-
er, if the unit has been inspected within the last 12 months under any Federal pro-
gram with inspection requirements equivalent to Housing Quality Standards (HQS),
the tenant should be allowed to move in immediately and housing assistance pay-
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ments (HAP) should also begin immediately. A PHA would have 60 days to complete
an inspection.

Repeal 10-Year Rule for Existing Properties

One roadblock in the LIHTC program for acquisition/substantial rehabilitation of
affordable housing is the “10-year rule.” The IRC requires that for an existing build-
ing to be eligible for LIHTCs there must have been a period of at least 10 years
between the date of the developer’s acquisition of the building and the date the
building was last placed in service or substantially improved. The purpose of the
10-year rule is to prevent “churning” of properties for tax benefits by individual tax-
payers. However, the Tax Reform Act 1986 eliminated the benefits of property
“churning” and eliminates the need for this rule. The 10-year rule inhibits invest-
ments in existing properties. There are many vacant, blighted properties that could
provide affordable housing if they received an allocation of LIHTCs. Repeal of the
10-year rule would assist state housing finance agencies (HFAs) in meeting their
preservation goals. NAHB supports repeal of this rule.

Repeal the Recapture Rule for LIHTCs

The Internal Revenue Code (IRC) requires that when an investor disposes of an
interest in a LIHTC property, a recapture bond must be purchased to guarantee
payment to the Treasury of any potential recapture tax liability. This imposes sig-
nificant unnecessary costs on investors and can even prevent some properties from
obtaining critical recapitalization resources. Further, according to the IRS, this proc-
ess is “administratively difficult” to support. It represents excessive protection
against a negligible risk (the IRS has never collected on a recapture bond), and re-
pealing this rule would improve the secondary market for LIHTCs and bring more
resources into affordable housing.

Change the Name of the Program

While awareness has grown of the need for more affordable housing, local resist-
ance remains a significant issue. Although nearly all LIHTC units are rented to
working families, many communities react negatively to the term “low-income.” Op-
position to proposed LIHTC properties can dramatically slow the development proc-
ess, increase transaction costs and ultimately result in properties not being con-
structed at all. One option for addressing this issue would be to change the name
of the program to the “Affordable Housing Credit.” This would help reduce program
stigma and diffuse “Not In My Backyard” (NIMBY) challenges making it easier to
develop affordable housing.

Allow State Agencies to Designate QCTs and DDAs

LIHTC properties located within Qualified Census Tracts (QCTs) or Difficult to
Develop Areas (DDAs) are eligible to receive a 30 percent boost in tax credit basis.
However, there also are LIHTC properties outside of QCTs and DDAs that would
benefit from a boost in tax credit basis. In some cases, these properties are located
literally across the street from projects within the QCT or DDA boundary. Allowing
state HFAs more flexibility to award the basis boost to projects in other areas would
help alleviate this problem. State authorities have detailed information regarding
local market conditions and can ensure that only the minimum amount of credit
needed is awarded to a particular project.

Streamline Compliance Monitoring and Subsidy Layering Requirements

Although the affordability rules (percentage of income that must be served and
term of the affordability period) differ among programs, the rules do not pose a sig-
nificant problem for NAHB’s members. However, compliance monitoring could be
streamlined when multiple sources of financing are included in a transaction. For
instance, a single agency could be responsible for overall monitoring (income tar-
geting and eligibility, rent restrictions and compliance periods). A good model to fol-
low is the recent action taken by the Federal Home Loan Banks related to the Af-
fordable Housing Program (AHP). A bank may now rely on another agency for com-
pliance monitoring if the project’s financing (e.g., LIHTCs) include affordability rules
substantially equivalent to those of the bank’s.

Similarly, a single agency could be responsible for subsidy layering. NAHB rec-
ommends that state HFAs take over that responsibility from HUD, when LIHTCs
and other federal funds, such as HOME or FHA financing, are used. Since the HFAs
already underwrite LIHTC projects, this change would streamline the subsidy
layering process.
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Allow LIHTCs to Offset Alternative Minimum Tax Liability

The role of individual investors in the LIHTC has changed from being significant
investors in LIHTC properties to that of supplying very little capital through this
housing tax program. The increasing impact of the alternative minimum tax (AMT)
on individuals is likely to further erode the already attenuated role of individual in-
vestors. The impact of this decline in individual investors will potentially be felt
most acutely in the mix of types of affordable housing properties that are developed.

Corporations tend to invest in large urban and suburban developments. Moreover,
there is evidence that some corporations are reluctant to invest in special needs
projects or in projects designed to spur economic or community revitalization. In
contrast, individual investors tend to invest much smaller amounts and so are natu-
rally attracted to smaller projects (including rural projects). Also, compared to cor-
porate investors, individuals are more likely to take a personal interest in their in-
vestment projects and so may have more of a preference for projects aimed at par-
ticular types of renters in their communities, such as unwed mothers or the men-
tally disabled. As a result, any success in increasing individual investor demands
for LIHTC projects is likely to increase demand for smaller projects, rural projects,
and special needs projects. To insure that individual taxpayers maintain an active
role in this important housing program, NAHB supports allowing LIHTCs to be
fully applicable against AMT liability.

III. Reducing Barriers to Using LIHTCs with Federal Housing Administra-
tion (FHA) Multifamily Mortgage Insurance

Adjust Rules Related to Use of Equity

FHA multifamily mortgage insurance rules also require that LIHTC equity be
used first, before any proceeds insured by FHA. LIHTC investors pay less for the
credits if the equity contribution cannot be phased in over the course of construction
and lease-up. The end result is less equity for the project. Allowing the phasing-in
of the LIHTC equity would be a significant improvement.

Improve Processing Time

A significant issue for LIHTC developers using FHA insurance is that the ap-
proval process for FHA insurance, even using Multifamily Accelerated Processing
(MAP), is too long to meet the time deadlines accompanying the allocation of
LIHTCs. A large part of this problem is the lack of expertise on the part of HUD
staff related to the LIHTC program. Solutions could include the creation of a special
office to process LIHTC/FHA deals, along with more technical training and the hir-
ing of experts in LIHTC transactions.

Develop New Financing Tools

FHA also does not offer an array of financing options for developers. For example,
NAHB has encouraged HUD to develop a variable rate (or lower floater) option, as
well as improve its small projects processing. Although HUD now has a pilot under-
way for a more streamlined small projects program, it does not include LIHTC
projects. HUD needs to be more innovative in its product offerings.

Revise Rules on Use of Insurance Proceeds

HOPE VI projects often include LIHTCs, FHA financing, HOME funds, tax ex-
empt bonds and other funding. Currently, HOPE VI contracts include a provision
that requires insurance proceeds to be returned to the public housing authority
(PHA). In the event of a disaster, those insurance proceeds should be used to pay
legitimate financial obligations of the property, not returned to the PHA. If the in-
surance proceeds are not returned to the affected development, the developer may
face default on the mortgage obligations or may not be able to fund rebuilding of
the property. This requirement is a significant deterrent to private sector invest-
ment in public housing.

Revise HUD’s 2530 Previous Participation Requirements for Investors

One significant barrier to the development of LIHTC projects is the HUD 2530
Previous Participation rule. This rule is intended to ensure that HUD does business
with reputable persons and organizations that will honor their legal, financial and
contractual obligations. This applies to participants wishing to use certain HUD pro-
grams, including FHA mortgage insurance, who must first be cleared through the
2530 process.

For many FHA-insured projects that also include LIHTCs, the requirements are
burdensome and, in some cases, discourage investment in such properties. For ex-
ample, HUD currently requires a 2530 review of individual officers of any corpora-
tion directly investing as a limited partner in a FHA-insured tax credit transaction.
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All officers and directors three levels below the mortgagor entity must be listed with
their social security numbers and a listing of their personal project undertakings.
In the case of syndications, this often means 2530 clearance must be obtained for
the officers, directors and stockholders who hold more than 10 percent of a corpora-
tion’s shares. If Microsoft made such an investment, for example, HUD would re-
quire Bill Gates and his fellow officers to go through the 2530 review process and
to personally sign 2530 forms.

NAHB applauds the passage of H.R. 1675 by the House of Representatives and
hopes the Senate will do the same soon. Reducing the burden from the Section 2530
requirement would ensure a stable pool of investors for future LIHTC development.

IV. Ways to Better Coordinate the LIHTC with Other HUD Programs

Remove Caps on Voucher Rents in LIHTC Properties

Section 8 voucher rents and HOME rents should be permitted to be at least as
high as the LIHTC rent. If units with voucher or HOME tenants must have lower
rents than the tax credit rent, the total revenue to the project is decreased. This
places additional financial pressure on the project and increases the difficulty in
meeting operating expenses.

Remove Prohibition on Using LIHTCs with Section 8 Moderate Rehab

Another conflict between a HUD program and the LIHTC is the restriction in the
IRC against using tax credits with Section 8 Moderate Rehabilitation (Mod Rehab)
properties. This restriction was enacted in the late eighties after revelations that
some Mod Rehab properties were being over-subsidized. Over-subsidization no
longer exists in the LIHTC program because tax credit allocating agencies conduct
extensive underwriting analyses of each LIHTC application. No funding has been
provided for the Mod Rehab program for many years and these properties are in
great need of rehabilitation. Raising capital to do this is very difficult without the
LIHTC program and lifting this restriction would help preserve these affordable
housing units.

Provide Consistent Underwriting Standards for Federal Programs

LIHTC properties with multiple financing resources, from both the private and
Federal sectors, will almost always require multiple underwriting standards. NAHB
would strongly support consistent underwriting standards and processes for federal
programs utilized in a transaction. This would help reduce both the complexity of
LIHTC projects and transaction costs, which translates to more dollars for bricks
and mortar. However, NAHB would caution against adopting a uniform set of un-
derwriting standards for private capital investment sources. Imposing a fixed sys-
tem on the market would increase regulatory burdens and reduce the incentive for
investment in affordable housing.

Repeal the Mortgage Revenue Bond Ten-Year Rule

Current law requires Mortgage Revenue Bond (MRB) issuers to use payments on
MRB-financed mortgage loans to retire the existing MRB obligations rather than
make new mortgages for more lower income families, once the MRB has been out-
standing for ten or more years. Commonly referred to as the “Ten-Year Rule,” this
requirement costs states billions of dollars each year in lost MRB mortgage loan
money and is administratively burdensome. A survey of state Housing Finance
Agencies that was conducted by the National Council of State Housing Agencies es-
timates the Ten-Year rule will cost states $11.8 billion in MRB mortgage money be-
tween 2005 and 2008. These funds could finance nearly 115,000 mortgage loans for
first-time home buyers.

Repeal the First-time Home Buyer Requirement for MRB-funded Mortgage
Loans.

Without MRB-funded loans, teachers, first responders, municipal workers, service
sector employees, and military veterans may not be able to purchase homes in or
around the communities in which they work, even if these families previously owned
homes elsewhere. Under the IRC, borrowers who receive MRB funded loans may not
have owned a home during the preceding 3 years, except homes purchased in tar-
geted areas suffering from chronic economic distress. In addition, the Code requires
that a borrower’s family income not exceed 115 percent of the median income for
a family of similar size, and the purchase price of a home may not exceed 90 percent
of the average price for homes in the area. NAHB believes that the family income
and home-price eligibility requirements serve as sufficient constraints to maintain
the focus of the MRB program on serving buyers of modest homes.



74

Increase the Mortgage Revenue Bond Home Improvement Loan Limits

State HFAs are currently authorized to sell MRBs or Mortgage Credit Certificates
(MCCs) to fund home improvement loans to low- and moderate-income homeowners.
The existing limit of $15,000 for loans that can be funded by MRBs or MCCs was
established by Congress in 1980 and is too low to be economically justifiable for
state HFAs to offer home improvement loans.

Revise the 50 Percent Test on Tax-Exempt Bonds

It is increasingly difficult to use tax-exempt bonds and 4 percent tax credits to-
gether, especially in rural areas. Under current law, at least 50 percent of eligible
basis of a development must be financed with tax-exempt bonds. This means there
is a relatively large mortgage on the property. In areas with very low median in-
comes, it is often not possible to generate enough revenue from rents to cover debt
service and operating expenses, given this constraint. NAHB suggests that the 50
percent test be reduced to a lower percentage to permit projects that are able to ob-
tain significant subordinate debt to still take advantage of 4 percent tax credits.

Expand the Section 47 Historic Rehabilitation Credit to Owner-occupied
Housing

NAHB supports the important role that the Section 47 Rehabilitation Credit plays
in preserving historic communities across the country while also helping in the pro-
vision of affordable housing. Like the LIHTC, there are also ways in which the his-
toric rehabilitation credit can be improved to maximize its efficiency and effective-
ness. NAHB applauds the introduction of H.R. 1043 the “Community Restoration
and Rehabilitation Act” by Representatives Stephanie Tubbs-Jones (D—OH) and Phil
English (R-PA). This legislation provides for improvements to the historic rehabili-
tation credit that will enhance its value for smaller rural and urban projects and
?trengthen it as a tool for both affordable housing and community revitalization ef-
orts.

NAHB also believes that the preservation of historic housing would be increased
significantly by expanding the credit to include owner-occupied housing. Doing so
would help revitalize older neighborhoods and historically important properties
while retaining the private and social benefits of home ownership for those homes
and local areas. This is a particularly important issue for inner suburbs in large
metropolitan areas and small towns in non-metropolitan areas, for which the aging
owner-occupied housing stock defines the character of a neighborhood.

Conclusion

NAHB appreciates the opportunity to comment on ways to improve the efficiency
and effectiveness of tax incentives for low-income housing. Programs like the
LIHTC, the Section 47 historic rehabilitation credit and private activity bonds have
proven themselves invaluable to the production and preservation of safe, decent and
affordable housing. Enhancing their positive impact even further is critical to con-
tinuing to meet the needs of low-income families.

*Chairman NEAL. Thank you, Mr. Lawson.
Mr. Tetrault.

STATEMENT OF JOHN LEITH-TETRAULT, PRESIDENT
NATIONAL TRUST COMMUNITY INVESTMENT CORPORATION

*Mr. LEITH-TETRAULT. Thank you, Chairman Neal, Ranking
Member English and Members of the Subcommittee. My name is
John Leith-Tetrault and I am President of the National Trust Com-
munity Investment Corporation. And as such I can speak about
housing rehab in historic and older buildings from both the tax
creditor syndicator and developer perspectives.

Before I begin I'd also like to thank Representatives Stephanie
Tubbs-Jones and again Phil English for introducing the national
trust’s leading bill, H.R. 1043, the Community Restoration and Re-
vitalization Act. This legislation provides for a wide range of
amendments to the 20 percent historic and 10 percent old building
rehab credits.
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These changes would enhance the existing linkage between his-
toric and Low-Income Housing Tax Credits, unlock more of the his-
toric credits potential for neighborhood reinvestment and make the
credit easier to use for smaller rural and main street projects.

My written Statement explains in detail the technical changes
the legislation makes to the Historic Tax Credit, but in the interest
of time I will briefly outline the changes and showcase two projects
that would benefit from these modifications. Congress amended the
Historic Tax Credit in 1986 to allow it to be combined with the
Low-Income Housing Tax Credit.

Since that time, based on National Park Service statistics, about
86,000 affordable housing units have been created through the
combination of the Low-Income Housing and Historic Tax Credit.
While this accomplishment is noteworthy, we believe that through
the enactment of H.R. 1043 much more could be done

What most don’t realize is that a large percentage of older and
historic building stock is located in economically depressed areas.
This is evidenced by research conducted by my company which
showed that in 2006, two thirds of all Historic Tax Credit trans-
actions approved by the National Park Service were located in high
poverty census tracks that met the requirements of the new mar-
ket’s tax credit program.

The nexus between historic rehab and community development is
indeed broad. The affordable housing provisions of H.R. 1043 are
as follows. H.R. 1043 eliminates the low-income housing basis ad-
justment that’s required when combining two credits. The basis ad-
justment, under current law, lowers the value of the Low-Income
Housing Tax Credit by at least 25 percent and as much as 33 per-
cent in difficult to develop areas. The bill provides a 130 percent
basis boost for the Historic Tax Credit.

Thirdly, it would make housing an eligible use for the 10 percent
provision of the Historic Tax Credit. Broadening the use of the 10
percent credit to include housing would open the potential to twin
the 10 percent credit with the Low-Income Housing Tax Credit.

I have a couple of case studies, the first of which is Parkside
Commons, the renovation of the former Meadeville Junior High in
Crawford County, Pennsylvania into 56 affordable housing units
and 3,000 square feet of commercial space.

The school was built in 1921 and was threatened with demolition
until the current developer, Tom Kennedy of Prudential Real estate
of Erie, Pennsylvania stepped forward with a historic rehab plan.
The project is currently under construction and has experienced se-
rious cost overruns. The developer has addressed the situation by
reinvesting his entire developer fee into the property, cutting the
scope of work by $600,000 and delaying the commercial phase of
the project.

Parkside Commons has utilized both the Low-Income and His-
toric Tax Credits. The mandatory Low-Income Housing Tax Credit
basis reduction cost the project g781,000, more than enough to re-
store the $600,000 in project enhancements that were abandoned
due to the cost overruns.

The second case study involves the Worthington Commons apart-
ments located in Springfield, Massachusetts. This property was for-
merly known as Summit Hill apartments and was acquired in fore-
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closure by Mass Housing. Subsequently Mass Housing selected
First Resources Companies to be the new developer. The redevelop-
ment plan calls for the rehab of 12 buildings into 149 apartments
and a community center.

This $19 million project is in a qualified census track and there-
fore qualifies for the 130 percent Low-Income Housing Tax Credit
basis boost. If H.R. 1043 were enacted, the additional historic cred-
it basis boost would result in an additional $900,000 for this
project. Also, $400,000 in equity would be generated by eliminating
the low-income housing basis adjustment.

So in total there would be $1.3 in additional equity available,
which would have virtually eliminated the need for the $1.6 million
in soft debt provided by the Massachusetts Housing Partnership
freeing those scarce resources to be used on other similar projects
across the State.

Alternatively, the extra funding could have been used to estab-
lish a much needed maintenance reserve. It was the lack of mainte-
nance reserves, among other things, that contributed to Summit
Hill’s original downfall.

Chairman Neal and Ranking Member English, Members of the
Subcommittee, thank you for this opportunity to testify and I'd be
happy to answer any questions you have.

[The Statement of Mr. Leith-Tetrault follows:]
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Testimoey of Jahn Leith-Tetrault
President, Matonal Trust Comnvnity Envestment Cosparatian
Wiys and Means Committes
Subcommites on Select Revenus
Chairman Richand Meal
Hearing oi Tox Incemives for Affordable Housing
L0 fii, — Thisrsdy, My 24, 2007 - 1100 Longworth Building

Thark you Chadrran Meal, ranking member English, and members of the Subcommittes
far the opportasdty 1o 1estify before vou 1oday on ways o simplify and amend the fax
code to make affordable bousing more available. My name is Jofn Leith-Tetrsull and 1
am Presidest of the MNational Trast Commmsmnity nvestmend Corporation. As sach, 1 can
speal shout bousing rehabiliintion in hissaric and older buildings from boath he lox cnedsl
syndicator and developer perspective. Before [ hegin, | woald also like to thank
Representatives Stephanie Tubhs Jones and — again — Phil English in particular for
introdfucing the Matienal Trast for Histioric Preservatson’s leading bill, FIR 1043, (be
Community Bestoration and Revitalization Act, which provides for 2 wide range of
amendments o the fderal historie rehnbilitstion lax credil. These changes waould
enhasce the existing linkage between histoeic and low-income housing lax eredle, unlock
meore of the historic inx credit’s poterdial Far neighborbood neinvestnienl, and make the
histarie eredit ensier e use for smaller, main streel projecls.

Faur of these amendments would positively impact the sconcmibs feaziblity of profecs
that rehabilitate existing buildings For reuse a3 alfordable howsing, HR 1043 noow has 53
co-spansars from both sides of the aisle. Senabors Goedon Smith and Blanche Linecin
have introduced an identical bill, 5 584 which cusrently bas 3 Republican and 2
Demperaic co-spansars.

My coganization, the Mational Trsi Commundty Invesiment Corporniion (WTCIC) - a
whally cwned for profil subsidiary of the 194% Conpressionally charered Mational Trust
— has myvested 5185 millon in histode and new markeis i eredic (WMTC) equity in
housing and commercial propenics over the prst six vears, MTCIC is o cerified
Community Devebopment Entity and & reciiplent of 5180 million in MMTC allccaticns
smce 2003, Rehabslitation, nelghborbood reinvestment, and scomomic development are
integral components of historks preservatbon, sinee the majority of the nation's Matipnal
Raogisier historie distdets overlap census tracts where there are high percemnges of people
living mn poverTy.

My vty loday will foeus on the four affordshle bousing-related provisions of HE
1043, amd prowide twoe case studiss of how subsidy ampunts from both the Federal Lo
incorme housng (LIHTC) and historic fax crediis would ingrease under this bill to create o
moee faverable financing structure snd o betier achieve nffordable reet structures for
these transacibons, The many endersers of this hill in the affondsble housing and
rihabslbtatson 1ax credit indusiries hope the Subcommitiee will comsider the provisions aff
HE 1042 im = effort to pit together 2 Low-Income Hoasing Tax Credit amendments bill,



78

The Nexns between Affordable Housing aud Hivorke Rebabilinaion -

A ffordable housing developers have always viewed historic and older buildings in
lor-icome comumuniiies as & impontant resouwrce for decent and affordable
howsing. Congress anticipated the rehabalilation af hisloric 'hu:'Hi.nH,tl fow
affordable houasing in 19846 by allowing the combination of these tao credits as
pari of the Tax Reform Act of 1986, Sinee the inception of the hlatore fax eredit
program, combining the LTHTCs and historic tax credits hos created, based on
Mational Park Service catimates, about 36,000 affordnbls howsing units
nationwide, Despite popular beliel, mast alder and histonc baikdng stock is
located in ecopamically depressed low-ineome census Ircis &5 evidenced by
research conducted by the WTCIC. That ressarch shows that in 2004, 67 pereend
of teeg-thirds of all historie ta credit trmnsactions approved by the Nationa] Park
Service ware located In high-poverty cinsus tracte. A prime acknowled gement of
this demegraphic realily is the 2002 1RS raling that albvews new mssrkel tax credics
and higtoric tax credits to be combined on ceriified historic commercial progects
benefiting low-income busimessss,

The Tapirer of HE 1043 on affordable housing developemens - Amang HE
1043 % brand set of provisors o improve Uss effectivensds of the historic tay
credit, the following four are nimed of the historic tax credit’s compatibility with
affeeduble housing transsstbomn:

4. Elimingtion of the basis adjustment - Section 2 of HE 1043 asks Congress
b treat he hisioric tax credits the samc as the LIHTC and MMTC by
eliminating the reduction of a propery”s depreciable basas that is required
wlen combining the histerie ond low-income housing tex credits. Since
the LIHTC is calcwlated as a fraction of the depreciable basis, the
reduction of LIHTC basis by 100 percent of the amauwnl of the historc ta
credin gignificamly diminishes the value of combining these inpendives. Al
today's pricing for both LIHTC and historle tax credita — 3.95 on the tay
eredit doflar — the reduction in low-income tax credit value 15 a full 25
percent over the tes-year vesting pericd of the credit,

In a se-called Difficult e Develop Areas (D0As) ar Qualified Census
Tracis ((MCTs), the impact of neduwcing the LIHTC basis by 100 pereent of
the= historic tax credit proount is even more severe, Dee 1o the 130 prercent
bagiz boeat provided 1o LIHTC developers of properibes in these severcly
distressed wreas, every 51,00 of historic ax eredil reduces the LIHTC
basis by $1.300 The pet effect is to reduce the averngs value of the Lowe-
Ingeme Housing Tax Credit by nearly 33 pereent. Theae provigions have
ihe perverse impact of providing less combined credit subsidy 16 projecis
i comanundties with the greabest sconomic nesd,  Whils this provision
may be seen & 0 way o prevent double dippang, oo such treatment is
required by the tax code on LIHTC-only transactions, nor does the [RE
require such an adjusienent o the histoess tan credit basls when combining
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the histeric tnx credit and the ew markets thx credits. Furthesmone, the
legishntive history of the LIHTC and histeric tax credit indicates two
different purposes that act independently on historic buildings wsed for
affordable housing. The historic tax credit’s purpose is 1o offsst the higher
ol of rehabilitation over the less expensive option of demalition and mew
construction. The LIHTC is meant to lovwer conventional debt service
londs on rent restricted bulldings. Allowing the full benefits of bwinning
these two credits therefon: addresses the twin impediments io using
historic properties for nifordable housing,

Providing & 130 pereent basis boost for the histosic tax credit — HEL 1043
nsks Congress 1o treat the historic tax onsdil the same as the LIHTC by

providing a 130 percent basis boast in 1304 and QCTs, By definition,
Usese are areas where incomes are especially low amd the cost of
development is high, The busis boost for the LIHTC is meant to help
defrny higher costs such ns security, insurance, materials and labor so tha
these added costs do not foree up targeted affordable rents. The same
logic should apply to the special costs of historic and old building

rehald litations that are also propertionately higher in these designated
apzas, The net effect of this provision of HR 1043 would inerense the
walue af the historic tax credit by about 25 percent on & twinned
transaction,

Making housing an eligible use for the 10 pereent “elder building™ portion
af the histori tax gredit — for reasans that are unclear from legislsive
history, the 18 percent portion of the historic tnx credit progmm (the
porlion thal accres Lo non=certified historic structures) mey not be used
for housing. Whatever the reason was for this exclusion, it scems 1o be an
anomaly in the context of the current national affordable howsing meed.
Brosdening the use of the 10 percent portion of the historic tax credil to
include housing would open up the polential to tadn the 10 percent portion
of the historic tax credit with the LIHTC. This mew combination of
federal housing subsidies would have several valuable applications. Since
the 10 percent credit is for non historie buildings only, this proviskon
would potentially impact a much larger number of buildings eligible for
both credite. The lack of historic design guidelimes for the existing 10
percent portion of the histore ax credit would provide affordable housing
|.1-u-1'u|u|:u:r| with more flexibility in addressing compromises between
preserving & building®s architecivral characier and overall consiruction
costs, This measure would also add additional subsidy to transactions
airmed at preserving existing affordable unils as previously awarded HD
subsidies expine.

A related change 1o the 10% credit, Section 6 of HE 1843 would index
the eligibility date for older buildings to correapond with Congresa® el
that these building be ai least 30 vears old. The current Law reguines that
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10 peroent porin of the hislors lax credit properiies must kave been Ballt
before 19346, The indexing of the 11 percent tax credit cligibility daie
wirtld make buildings boilt before 1957 eligible, sdding approximatezly
225,000 post war maliifamdly properties to the stock of unkis that cas
receive the D percend portion of the kisloric tax credit,

3, Case Stodies on the Inpact of R 1043 o0 Low-lncome Tax Credit

Trensactions

Parkside Commans, the renavation of the former Mesdville Junder Eligh
School in Crawford County, PA inte 56 nffordable housing umits on
3,000 sq. fL of commerclal apecs, B an example of & project that might
have bemefited fram the ensctment of HE 143. Tle sehool §s lecated on
HMorih Moin Street in Meadvilbe and shares promasent frontags an
Dizmaond Park with the Crowford County Courthowse. I was bualf in 1921
and waa threatened with demolition until the current developes, Tom
Kenmedy of Ede, stepped forand with a histoese rehabilitation plan, The
privject is currently under comstnocen and has expersanesd Gosl OveErruRs.
Thee develaper has niddressed the situation by reinvesting his developer [zt
inito the property, cutting the scope of wark by S600,0K0 and phasing the
project. According to the developer, Mends Tunior High's conversion has
gomie [ram “Teasible 1o marginally feasible.”

Parkzide Commions has wilized both the LIHTC and hastorie (o credics.
The LIHTC comtribates 33 million and the historic tax credit provides £1
miillben in equity to a total development cost of 855 million,
Unforunately it i3 sinesed seroas the street from o Cuealdified Censas Trac
amd therefore could net apply for the 130 percent LIHTC basis booat nor
hensfit from the propesed basis boost for the Tederm] rebabalitstion coedin,
The mondatory LIHTL basis reduction by the amoeunt of the hagone tax
eredit coat the Mende Junior High praject 378 1,000 dallars, mare than
encugh 1o restors tho Sa0L000 in project enhancements abimdoned due 1o
the cost overnms. HE 143" proposed elimination of the LIHTC basis
r=duciion wouald have meant o greal deal to Mr. Kennedy, the developer,
amd to the future tenants of the buailding.

Waorlhingion Cammoens Apartaents ig located on Susmit, Federal and
Worthington Streets in Sprngliekl, Massachusells, This praperly was
formerly knowm & Summit Hill Apartments and was scquired in
forccloawns by MassHousing, Subsequently, MassHousing selected Firsi
Resourse Companses 1o be the developer. The redevelopment plan, which
utilizes the LIHTC and historic tax credit calls For the rebssbiliation of
nine buildings imo 111 apartiments, rehabiliation of two abandoned
bBaildings into 28 apartments, and the rehabilitntion of o third shandened
bailding imto a manapement offbcs and resident community center, All of
the units will be aflordable.
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This 51% million project is in s Cualified Census Teact and thesefore
gualified for the 1340 percent LIHTC basis boost.  IFHR 1043 were
enacted, the additional 130 percent historic tax credit basia boost would
resull in an additional $932,210 e the project. Additionally, $413,000 in
equity could be gencrated by eliminating the reduction of tlse low-iboome
housing tax credit basis by the nmount of the historic fax credit, IF
available, this additlonal 1,345 210 could have been used by the
developer to reduce the soft delbrt on the project provided by the
hazsachusetts Hlillu.'tll'lg T'alhﬁﬁh'ip. |'_.|“iul!'ir|3 these funds o be olilized for
other projects in the state), AHemntively, the extra funding ceald bave
been used to establish reserves W fuml operating deficits and mainbenance
far the propenty, the lnck of which contribuwted 1o Summit Hill's original
downtall.

Chairman Meal, ranking member English, and members of the Subcommittes, thank
you agnin for this opporbunity o discuss ow the enactment of HE 1043, The
Comsmusity Regloration and Revilalizstion Act, would allow histaric e credits to
make &n even mere significont financial contributien to the production of affordable
hisusing that also melies onbe low=-income housing lax credit, [ would be happy 1o
amsweer any questions members of the Subcommittes may have,
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*Chairman NEAL. Thank you, Mr. Tetrault. Your description,
certainly in the closing words, was entirely accurate.

Mr. Goldstein, one of the problems you’ve highlighted is that the
credit limits the amount of rent allowable to 60 percent of area me-
dian income and though operating costs, utilities and taxes have
increased over time, median income has not. Do you know why in-
comes have not kept pace with other rising costs?

*Mr. GOLDSTEIN. Well, I think a number of people here have
testified to some of the issues that we’ve run up against. There are
formulas involved whereby even when, in fact, incomes are rising,
our rental rates are not rising.

*Chairman NEAL. That’s the second question, but go ahead.

*Mr. GOLDSTEIN. It also is somewhat geographically based. In
other words, there are certainly places along the coasts in high
growth areas that are much different than the middle of the coun-
try in areas that haven’t experienced that same level of growth.

*Chairman NEAL. Having said that, that was the tease. Now
here’s the next follow up. If we allow the rents to increase would
some families with stagnant wages no longer be able to afford such
housing?

Let me get this out. You got a big job ahead of you here in Wash-
ington.

*Mr. GOLDSTEIN. Well, I think there are a number of ways to
answer that. Certainly, perhaps first and foremost is that, again,
as one of the other panelists has testified, if in fact they’re not al-
lowed to rise in some manner, properties can’t support themselves.
And if properties can’t support themselves, in fact we will lose
units, not gain units.

That being said, I think there have been a lot of creative sugges-
tions today both orally and in written testimony with respect to
things that we can do that in fact wouldn’t have a tremendous bur-
den on the tenants themselves but would allow the properties
themselves to realize greater revenue.

*Chairman NEAL. Thank you.

Mr. Lawson, you heard my discussion earlier with Mr. Desmond
of Treasury about the utility allowance regulation expected later
this year. Should Congress, do you think, legislate in this area if
in fact new regulations are on their way?

*Mr. LAWSON. I do think Congress should step in. Rising utility
costs are one of the main factors that we’ve experienced. Those hit
us both on the expense side of our ledger and also affect utility al-
lowances, which thereby decrease the revenue side of our ledger.
Both put pressure on a property.

But utility costs are just one of the significant increases we've
found. Insurance since—starting with 9/11, insurance went up sig-
nificantly, again with Katrina. We work in a primarily coastal envi-
ronment and we have seen just outrageous increases in expense
costs.

Real estate taxes with the housing boom, the housing boom has
benefited many homeowners but by the same token assessors al-
ways look to apartments to pay their fair share. That has put more
pressure on our bottom line as well.

*Chairman NEAL. Mr. Tetrault, that reference you made to
Summit Hill earlier, there have been many announcements, many
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ground breakings, many demolition projects and kind of back on
the treadmill again, time and again. It’s not, I think, friendly to
children, concentrating poor people, and there’s not a lot of open
space nearby. In fact, there’s minimal sunlight in some of the back
streets there. And there are parts of that initiative—I shouldn’t say
that initiative but nearby that have worked. Why hasn’t that
worked?

*Mr. LEITH-TETRAULT. Well, I think that the—for many of the
reasons you’ve mentioned, when we over-concentrate poverty, put
too many units together, we create a stigma for the families living
there. I would say that all of those work together to increase the
challenges that these projects have. I think one of the things that
we hope is part of this equation in the future more often on other
projects is the added cache, if you will, that historic preservation
brings to a project that provides a visual anchor to the neighbor-
hood and preserves buildings that people can relate to.

I think that preservation by itself doesn’t answer all the ques-
tions you’ve raised. Certainly there are questions of security, of
proper property management. I think large projects can be man-
aged well, but there’s also room for thinning out projects when it’s
appropriate.

*Chairman NEAL. Mr. English.

*Mr. ENGLISH. Thank you, Mr. Chairman. This has been a par-
ticularly stimulating panel. And Mr. Tetrault, in your testimony,
touching on real life examples, you've touched a great one in my
district in Parkside Commons, which not only highlights I think
the potential of the credit to have a transforming effect and create
opportunities for affordable housing but also some of the particular
struggles in the current applications of the credit and particularly
in a smaller community, the difficulty of making the credit avail-
able within a certain census track.

In your testimony you I think offered two cases for how improve-
ments in the tax Code could have been used to make projects func-
tion better. Isn’t the point that under current law both of these
projects still got done?

*Mr. LEITH-TETRAULT. They got done, although I would say in
the case of Parkside the project can’t be finished. I spoke to Tom
Kennedy as recently as yesterday. Because of the cost overruns, he
doesn’t have funding left to do the commercial part of the project
and so he has the difficulties now of leasing apartments above va-
cant storefronts.

The projects get done. The question I have—and I guess I'm old
enough to have seen projects get rehabilitated more than once. The
question—and when we go—I'm a syndicator and I go to all the
ground breakings and all the ribbon cuttings, they all look great on
the first day. The question is what do they look like 5 years later.

I think that what 1043 speaks to is long-term sustainability. The
additional funding that I described that could have gone to the
Parkside apartments could have provided an operating reserve,
could have helped close that $600,000 gap and provided a project
for that downtown area that is more sustainable over time.

*Mr. ENGLISH. Thank you. Are you aware of similar deals that
did not get done for the reasons that you outlined in your testi-
mony?



84

*Mr. LEITH-TETRAULT. Well, we at National Trust Community
Investment Corporation were working with a group in Little Rock,
Arkansas. The name of the group is Arc of Arkansas. They do
group housing for physically disabled households. And they, similar
to the Parkside project, are renovating an old high school in Little
Rock. They’ve finished phase one. Phase one is struggling to pay
its mortgage, and for that reason and others theyre having dif-
ficulty raising financing for phase two.

The funding gap, and this is after exhausting all Federal, State
and local resources that they can find, is about $500,000. And
when we ran the numbers and we looked at the fact that it was
in a difficult to develop area, it would also, under 1043, benefit
from the reduced or the elimination of the basis adjustment, that
would close the gap for that project and that project would be
under construction today were we to enact 1043.

You know, it’s hard to find case studies of projects that didn’t go
forward. People don’t write articles about what didn’t work as
much as they do about success stories. But I can tell you from my
own professional background, and I've worked in affordable hous-
ing much longer than I worked in historic preservation, there are
dozens of projects that don’t go forward for all the ones that do.

And I think often the gap is in that $500,000 to $1 million dol-
lars range where you get to the point of passing the hat or doing
bake sales to get those final dollars in the door. And those are the
marginal projects that I think 1043 would assist, you know, that
the cost of these two provisions that I focused on are not that great
but they can close small gaps.

*Mr. ENGLISH. And on that point, I guess a two part question,
if I could wrap up my time. You had mentioned that those build-
ings which are only eligible for the 10 percent credit, built before
1936, cannot be used for housing. Two part question, Congress had
to have had a rationale for putting in this prohibition. Can you
identify it for us? And what would happen if we changed the law
to allow the 10 percent credit to be combined with the Low-Income
Housing Credit?

*Mr. LEITH-TETRAULT. Well, we have looked at the legislative
history of the 10 percent credit. We've talked to Members of var-
ious pertinent Committees. We've posed the question to joint tax.
No one seems to know why housing was prohibited. And I think in
the context of today’s affordable housing need it seems to be an
anomaly and an unfortunate one in the tax Code.

It’s a bit speculative to say exactly what would happen if we
make the 10 percent credit eligible for housing. Certainly I think
Low-Income Housing Tax Credit investors would see the oppor-
tunity to look again at rehab, developers that may have been
drawn more in the direction of new construction. It might take
some pressure off the 9 percent credit and we might see developers
using the 4 percent credit, lifetime credit and the 10 percent rehab
credit.

There are I think interesting upper floor housing applications.
One of the features of this bill, which I haven’t talked about, is the
small deal applications. The tax driven real estate is very awkward
and clumsy for small transactions because the transaction costs on
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3 mlillion dollar deal are the same as the deal that’s a $20 million
eal.

So when the benefits get under a million dollars, particularly on
Main Street where typical shop owners are only willing to give the
Federal Government so much control over the cash register, there’s
a reluctance to take on these tax credit programs as a way to ren-
ovate their properties.

So I think the small deal provisions of this credit I think will—
and particularly the 10 percent used for housing will encourage
store owners who have vacant upper floor housing to renovate it
and augment their revenues.

*Mr. ENGLISH. Thank you very much. Thank you, Mr. Chair-
man.

*Chairman NEAL. Thank you, Mr. English. Mr. Blumenauer.

*Mr. BLUMENAUER. Thank you. And I must say Mr. Chairman
the way the panel is coming together really covered a wide range
of areas that I found extraordinarily useful, and I appreciate what
you and the staff have done to make it a very worthwhile morning.

Mr. Rose, you referenced an additional cost of one or 2 percent
with the projects that youre involved with to make them very en-
ergy efficient. What’s the payback period to recoup that one or 2
percent?

*Mr. ROSE. I want to add that it’s not just to make them more
energy efficient. It’s the total greening. It’'s also to make them
healthier, lower toxic and better places to raise our children. And
the payback period is certainly often less than 5 or 7 years. Some
of the investments actually—I'll give you a very simple example.

When we take a boiler and we—some of the investments are just
cheaper, they’re actually just smarter ways to do things and save
money day one.

*Mr. BLUMENAUER. And I appreciate your clarification. I un-
derstand that you are attempting to have a totally green environ-
ment. I didn’t mean to unduly concentrate on energy and water,
but those are things that are quantifiable. But you're saying some
of these improvements actually are net savings, they’re not—there
isn’t a payback period?

*Mr. ROSE. Yes.

*Mr. BLUMENAUER. And others it may be 5 to 7 years?

*Mr. ROSE. Yes. So my point was that actually the energy and
water savings, the 5 to 7 year payback includes the paying for the
one—the health savings that don’t have a direct dollar payback.
And this is all, by the way, under the Enterprise Green Community
Program, which was designed for affordable housing. So it is what
we call practical green. It’'s not pushing the limits. It’s a very—
that’s why we can do it for one to 2 percent, because it was really
designed for this particular need.

*Mr. BLUMENAUER. And if you would, take a step with me be-
yond practical green, you may have heard an earlier question to
one of our witnesses about ways to tie this into a broader vision
of a carbon constrained economy that we’re going, the business
community, the environmental leadership seem to be linking, and
visionary local leaders are involved with it.

If, in theory, the Federal Government catches up with you all
and has a series of Federal policies dealing with the carbon con-
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strained environment, have you given some thought to ways that,
of the value created and transferred, that benefit could flow back
to these efforts at practical green communities so you get credit for
it as well as maybe a little boost to make it easier?

*Mr. ROSE. If there—I have several thoughts, but if you're talk-
ing about if there’s a cap-and-trade carbon system, if that could
bring benefits back to low-income communities and actually that
would be of enormous benefit—so for example one could imagine if
you could retrofit boilers in existing low-income housing, make
them more efficient and have that paid for by a cap-and-trade sys-
tem, you would lower the operating costs that we’ve heard so much
about and you would be reducing climate change impacts.

But the other key thing is that when we look—we look at energy
from a total budget of both the building itself and the energy get-
ting to and from it. Particularly low-income people we think it’s so
important they get the jobs, they get the education, they get the
opportunity to really move up. We think that’s very important.

And so what happens is when you have low density sprawled de-
velopment, the transit, the amount of energy used in transit is
often higher than the energy used by the building itself. And so
what we have found is as we bring affordable housing closer to
walkable main streets, next to community colleges, next to mass
transit, et cetera, we’re not only saving the total energy picture,
we’re actually improving the ability of the family to move upward
by giving them better access to jobs and education and daycare.

*Mr. BLUMENAUER. Thank you. Mr. Chairman, 1 guess I
would close by just asking to Mr. Rose or others of our panelists
if they have some thoughts based on their experience about prac-
tical problems, the way these programs are currently structured, to
building complete communities that probably—the reference that
was made to a—I forget the social service agency in the bottom
floor, problems occasionally in terms of the vacant first floor. If
there are thoughts that panelists might provide to the Committee
about statutory or regulatory difficulties in their being able to real-
ize their vision of mixed use, sustainable community where we're
kind of in the way, that would be very helpful I think as we’re look-
ing at the bigger picture in the future.

*Mr. ROSE. As my time is short, I'll just refer you to my written
testimony where I call for a whole series of those. One other thing
that’s not called for, if you could, create a mixed-use credit en-
hancement program. We currently do not have one, a Federal,
mixed-use credit enhancement program. It would be extraor-
dinarily helpful.

*Mr. BLUMENAUER. Thank you.

*Chairman NEAL. Thank you, Mr. Blumenauer. I want to thank
our witnesses—the testimony was very helpful—and without objec-
tion the record will remain open for a few days for any additional
material that needs to be included. And I would urge you to submit
]i;: and it really will be vetted by the Subcommittee and staff mem-

ers.

So thank you very much. This was very helpful and this hearing
is adjourned.

[Whereupon, at 12:23 p.m., the Subcommittee was adjourned.]

[Submissions for the record following:]
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Council of Large Public Housing Authorities
June 7, 2007

The Honorable Richard E. Neal, Chairman
Subcommittee on Select Revenue Measures
Committee on Ways and Means

U.S. House of Representatives

1135 Longworth House Office Building
Washington, DC 20515

Dear Chairman Neal:

On behalf of the Council of Large Public Housing Authorities (CLPHA), I am
pleased to provide our comments as a submission for the record in regard to the
Subcommittee’s recent hearing on Tax Incentives for Affordable Housing.

CLPHA is a national non-profit public interest organization dedicated to pre-
serving, improving and expanding housing opportunities for low-income families, el-
derly and disabled. CLPHA’s 60 members represent virtually every major metropoli-
tan area in the country; on any given day, they are serving more than one million
households. Together they manage almost half of the nation’s multi-billion dollar
public housing stock, and administer 30 percent of the Section 8 voucher program;
they are in the vanguard of housing providers and community developers.

The 1.2 million public housing units serve the very lowest income households,
whose median income is less than $12,300 and more than half of those households
are elderly and persons with disabilities. Public housing is home to more than one
million children, and, as you know, a recent study found that children who grow
up poor cost the economy $500 billion a year because they are less productive, earn
less money, commit more crimes and have more health-related expenses. While
housing authorities are daily meeting the challenges of serving the lowest income
residents they are also facing an aging housing stock that has been chronically un-
derfunded and is in need of additional capital investment.

Over the years, CLPHA members have grown increasingly sophisticated in their
use of the low income housing tax credit program (LIHTC) to augment funds avail-
able for the revitalization and redevelopment of their public housing developments.
Public housing authorities (PHAs) have coupled the tax credit program with other
federal, state, local and private financing mechanisms to improve, expand and
renew their housing stock. More recently, PHAs have borrowed private market
funds in order to raise capital for major repairs by pledging their future capital
funds toward the repayment of bonds or loans. Some of these transactions have also
used low-income housing tax credits to further leverage scarce public housing funds
in creative ways to make large-scale comprehensive improvements to their develop-
ments.

Unmet Public Housing Capital Needs

Public housing capital needs accrue at more than $2 billion per year; yet, recent
annual appropriations for the Public Housing Capital Fund have been barely ade-
quate. There are over 189,000 public housing units that are most likely distressed
and the most recent comprehensive study of public housing capital needs found a
backlog of more than $20 billion. Even if appropriations improved so that at least
the accrual needs are met, it is unlikely that sufficient federal funding resources
will be available to address the significant backlog in capital needs for viable public
housing developments. This does not even begin to address the need for units to re-
place the public housing stock lost to demolition.

To effectively address these challenges in a comprehensive, sustainable way, pub-
lic housing agencies need:

* a dedicated source of capital to supplement Federal funding
* debt-financing tools to unlock the value of existing assets

Public Housing Tax Credits

As noted above, for more than a decade, PHAs have been using the Low-Income
Housing Tax Credit to leverage significant amounts of private equity for the redevel-
opment of public housing. PHAs have experience using tax credits, forming and par-
ticipating in ownership entities with tax credit investors, and managing or con-
tracting for management of redeveloped properties under tax credit rules. HOPE VI
projects now typically leverage tax credits, while other public housing redevelop-
ment projects are often financed with tax credits and other resources. The existing
LIHTC has broad market acceptance and an existing administrative and regulatory
infrastructure.
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Given the overwhelming level of public housing capital needs, public housing ap-
propriation levels, and the need for replacement housing in many jurisdictions, a
targeted resource for public housing redevelopment is needed. A dedicated public
housing tax credit could raise significant amounts of equity for this purpose. For ex-
ample, an annual allocation of $100 million in public housing tax credits would gen-
erate approximately $1 billion in equity, assuming a 10-year credit period. After 20
years, a public housing tax credit program would generate the roughly $20 billion
in equity needed to address the existing public housing capital needs backlog.

In addition to an increase in tax credit allocations for public housing redevelop-
ment, there are various modifications to the tax credit that would benefit these
projects. (See the attached CLPHA Public Housing Tax Credit Proposals and
CLPHA Public Housing Funding Reform Proposals.) An alternative to increasing the
LIHTC for public housing would be to design a tax credit tailored to the redevelop-
ment of public housing properties, and that might address the broader community
development and resident self-sufficiency mission of public housing agencies and
their partners. A recent example of this approach is the New Markets Tax Credit
(NMTC), enacted by Congress in 2000 to encourage investment in low-income com-
munities.

Public Housing Debt Financing

A recent study by Econsult Corporation found the value of existing public housing
assets to be approximately $162 billion. Gaining access to this value through debt
financing would help PHAs meet current capital funding needs. Indeed, a Harvard
study found that a significant number of public housing developments could support
their capital needs through debt underwritten at market rent levels, meaning that
lenders would see these properties as a sound investment. However, many prop-
erties could only finance a portion of their capital needs at market rents. These de-
velopments would need an upfront capital subsidy, such as tax credit equity or a
HOPE VI grant, in order to be feasible under a debt-financing model. The Millennial
Housing Commission also proposed debt-financing of public housing capital improve-
ments.

PHA pledges of public housing funds for debt service could also be enhanced by
a Federal loan guarantee or other credit enhancement. This approach is similar to
that proposed by HUD several years ago in the Public Housing Reinvestment Initia-
tive (PHRI). Current pledges of public housing Capital Funds to debt service are
limited to roughly one-third of a PHA’s annual Capital Fund receipts. A loan guar-
antee would increase this ratio. FHA insurance might be another alternative to a
new loan guarantee program.

Another approach to financing the renewal, revitalization and redevelopment of
public housing is through bond financing similar to the Qualified Zone Academy
Bond (QZAB) program for educational facilities. Such a program could provide zero-
interest debt financing for the borrowing housing authorities and a tax-credit or
other incentive to lenders supplying the financing. The bonds could be used for ei-
ther the redevelopment or replacement of deteriorated public housing. CLPHA also
seeks to explore methods of combining QZAB financing with the low-income housing
tax credit in order to maximize the leveraging of public housing funds.

In conclusion, CLPHA believes there is an urgent need for additional financing
mechanisms to support a comprehensive preservation program for the nation’s pub-
lic housing stock. Such a program would utilize a variety of funding sources, includ-
ing annual appropriations, low-income housing tax credits, debt financing, and inno-
vative approaches such as QZABs.

We appreciate the opportunity to share with the Subcommittee many of our ideas
for improving and expanding the LIHTC and approaches to new financing tools for
preserving and revitalizing public housing. We look forward to working with you
and the Subcommittee staff as you continue to develop your affordable housing pro-

posals.
Thank you for your consideration. With best wishes, I am,
Sincerely,
Sunia Zaterman,
Executive Director
May 14, 2007

CLPHA Public Housing Tax Credit Proposals

1. Incremental Tax Credits Dedicated to Public Housing Revitalization

* Additional tax credits allocated to States, reserved (or prioritized) for approv-
able public housing redevelopment projects



89

Allocate to States based on

overall number of public housing units in State, or

backlog need through a proxy such as average age of units under ACC, or
specific projects identified nationally through pre-determined criteria.
Alternatively, establish a set-aside for public housing revitalizations similar to
the 10% set-aside for nonprofits

2. Tax Credits Linked to HOPE VI Awards

* Public housing developments which are awarded HOPE VI grants, and there-
fore have been determined by HUD to be “severely distressed” but also to have
feasible redevelopment plans, would receive automatic awards of tax credits

¢ Subject to compliance with standards established by State allocating agencies,
similar to requirements for bond-financed projects under Sec. 42(m)(1)(D)

¢ Permits smaller HOPE VI grants to go farther through leveraging

» Expedites HOPE VI projects by avoiding timing problems associated with co-
ordinating HOPE VI and tax credit application process

3. Add-On Tax Credits for Public Housing Revitalization
¢ Add-on credits awarded to public housing redevelopment projects which success-
fully compete for LIHTCs
e Similar to State tax credits that piggyback on Federal tax credits
* Rewards unique characteristics of public housing, including deeper income tar-
geting, greater number of rent restricted units, and longer use restrictions.

4. Below Market Federal Loans

* Modify Sec. 42(i)(2)(E)(1) to treat public housing funds (including HOPE VI and
Capital Funds) in the same way as HOME and NAHSDA funds.

¢ Since these funds are used similarly in transactions, there seems to be no ra-
tionale for treating public housing funds differently in this context.

¢ Public housing transactions now require involved negotiations with the investor
so that loans of public housing funds are not treated as a “federal subsidy”,
which would reduce the credit from 9% to 4%.

5. Qualified Census Tracts/Difficult Development Areas

¢ Distressed public housing developments often have dramatic negative effects on
surrounding neighborhoods and discourage other investment. Similarly, redevel-
oping these developments has equally dramatic impacts in stimulating neigh-
borhood revitalization.

¢ Therefore, public housing developments, perhaps above a certain size, should be
deemed to be in qualified census tracts or difficult development areas under
Sec. 42(d)(5)(C), thereby providing a 30% increase in tax credit basis.

6. Public Housing Loans Collateralizing Tax-Exempt Bonds

¢ Some public housing transactions are now structured using tax-exempt bond fi-
nancing to trigger 4% tax credits. Public housing funds (HOPE VI or Capital
Funds) are used to fully collateralize the bond proceeds. As bond proceeds are
drawn down for construction costs, commensurate amounts of public housing
funds are drawn from HUD and escrowed. After project completion, the public
housing funds repay the bondholders.

¢ This structure allows PHAs to access 4% credits, but involves significant addi-
tional fees and expenses.

¢ Transaction costs would be reduced and projects would be completed sooner if
loans of public housing funds from PHAs to owners/investors were simply treat-
ed in the same manner as tax-exempt bonds for purposes of Sec. 42(h)(4).

7. Exception from Volume Cap for Bonds Secured by Public Housing Funds

¢ A number of PHAs have been using creative tax credit/bond financing struc-
tures to rehabilitate viable, but at-risk, public housing developments.

¢ These structures involve the PHA’s pledge of its future public housing formula
funds, subject to appropriation, as security for a tax-exempt bond issue and the
use of 4% tax credits through an allocation of volume cap.

* While it varies by State, some PHAs have had considerable difficulty getting the
volume cap allocation necessary to make these deals work.

¢ This problem could be solved by modifying Sec. 42(h)(4) to provide that projects
with tax-exempt financing secured by a pledge of public housing funds does not
count against the State tax credit ceilings even if they do not receive volume
cap. The same exception should apply to the public housing loan
collateralization model described in item 6, above.
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May 14, 2007

CLPHA CONCEPT PAPER ON PUBLIC HOUSING FUNDING REFORM

PUBLIC HOUSING REVITALIZATION TAX CREDITS, DEBT FINANCING,
AND DEREGULATION

1. Current Status of Public Housing Funding and Regulation

¢ Backlog Needs. The most recent comprehensive study of public housing capital
needs found a backlog of more than $20 billion. While a significant number of
high cost units have been demolished, it is reasonable to assume that continued
under-funding of the Operating Fund, Capital Fund, and HOPE VI has resulted
in an offsetting increase in capital backlog needs.

¢ Public Housing Capital Fund. Additional public housing capital needs accrue
at more than $2 billion per year. Yet, recent annual appropriations for the pub-
lic housing Capital Fund have been barely above that. Even if appropriations
improved in the new Congress, so that at least these accrual needs are met, it
is unlikely that resources will be available to address the significant backlog in
capital needs for viable public housing developments. This does not even ad-
dress the need for units to replace public housing units lost to demolition.

« HOPE VI. The HOPE VI program has been very successful in revitalizing se-
verely distressed public housing developments and has helped to establish the
mechanisms through which public housing funds and private funds can be com-
bined to accomplish redevelopment goals. However, HOPE VI funding has fallen
dramatically in recent years, from a high of approximately $500 million per
year to $99 million last year. The current authorization for the HOPE VI pro-
gram sunsets on September 30, 2007.

* Public Housing Operating Fund. The public housing Operating Fund has
been seriously under-funded for a number of years. According to a benchmark
established by Harvard’s Public Housing Operating Cost study, the Operating
Fund is now funded at only approximately 83% of need. The resulting deferral
of maintenance work adds to the level of capital backlog needs.

¢ Regulatory Environment. PHAs have the worst of both worlds, operating in
a highly-regulated environment, but without adequate operating or capital
funding to comply with these rules. A more reliable funding contract and a less
intensive regulatory environment, such as that applied to project-based Section
8 assistance, would address these issues and would be more consistent with
asset management.

e Asset Management. While HUD and PHAs are still in conflict over the final
rules and timing for implementing asset management, it is clear that asset
management in some form is on the horizon. PHAs have generally endorsed the
concept of asset management as a tool for managing their public housing port-
folios. However, asset management is infeasible without adequate funding and
may cause viable properties to appear to be non-viable, potentially subjecting
them to HUD rules on mandatory conversion and demolition.

¢ Value of Public Housing Assets. A recent public housing economic impact
study conducted by Econsult found that existing public housing assets are val-
ued at $162 billion (including land and buildings). PHAs need financing tools
tha‘E1 enable them to unlock this hidden value to support current capital funding
needs.

* Solutions. To effectively address these challenges in a comprehensive, sustain-
able way, public housing agencies need:

« a dedicated source of capital to supplement Federal funding

¢ debt-financing tools to unlock the value of existing assetsan enforceable con-
tract for Federal operating subsidies

¢ a rational, streamlined regulatory environment

2. Public Housing Revitalization Tax Credits

« PHA Tax Credit Experience. For more than a decade, PHAs have been using
the Low-Income Housing Tax Credit to leverage significant amounts of private
equity for the redevelopment of public housing. PHAs have experience using tax
credits, forming and participating in ownership entities with tax credit inves-
tors, and managing or contracting for management of redeveloped properties
under tax credit rules. HOPE VI projects now typically leverage tax credits,
while other public housing redevelopment projects are often financed with tax
credits and other resources, but without HOPE VI funds.

¢ Need for Public Housing Tax Credits. Given the overwhelming level of pub-
lic housing capital needs, public housing appropriation levels, and the need for
replacement housing in many jurisdictions, a targeted resource for public hous-



91

ing redevelopment is needed. A dedicated public housing tax credit could raise
significant amounts of equity for this purpose. For example, an annual alloca-
tion of $100 million in public housing tax credits would generate approximately
$1 billion in equity, assuming a 10-year credit period. After 20 years, a public
housing tax credit program would generate the roughly $20 billion in equity
needed to address the existing public housing capital needs backlog.

¢ Targeting Public Housing Developments. Different types of public housing
developments could be targeted for the tax credit, such as distressed develop-
ments that receive or are eligible for HOPE VI grants. Alternatively, the tar-
geted developments might be those that need a significant level of rehabilita-
tion, but are not distressed and therefore would not be competitive for a HOPE
VI grant. These developments are particularly in need of alternative financing
in order to remain viable.

+ Expanding the Existing Tax Credit. Using the existing LIHTC rather than
designing a new tax credit makes sense given its broad market acceptance and
the existing administrative and regulatory infrastructure. The most direct ap-
proach would be to increase the State tax credit ceilings and target the increase
to public housing redevelopment projects. A less direct mechanism would be to
increase the ceilings and mandate a preference for public housing projects.

* Modifying the Tax Credit. In addition to an increase in tax credit allocations
for public housing redevelopment, there are various modifications to the tax
credit that would benefit these projects. (See CLPHA Public Housing Tax Credit
Proposals.)

¢ Designing a New Credit. Although it would likely be more difficult to achieve,
an alternative to increasing the LIHTC for public housing would be to design
a tax credit tailored to the redevelopment of public housing properties, and that
might address the broader community development and resident self-sufficiency
mission of public housing agencies and their partners. A recent example of this
approach is the New Markets Tax Credit (“NMTC”), enacted by Congress in
2000 to encourage investment in low-income communities.

3. Debt Financing

¢ Value of Public Housing Assets. A recent study by Econsult found the value
of existing public housing assets to be approximately $162 billion. Gaining ac-
cess to this value would help PHAs meet current capital funding needs. Imple-
menting asset management principles also puts PHAs in a better position to
consider debt financing of capital improvements.

« Feasibility of Debt Financing. The Harvard Public Housing Operating Cost
Study found that a significant number of public housing developments could
support their capital needs through debt underwritten at market rent levels,
meaning that lenders would see these properties as a sound investment. How-
ever, many properties could only finance a portion of their capital needs at mar-
ket rents. These developments would need an upfront capital subsidy, such as
tax credit equity or a HOPE VI grant, in order to be feasible under a debt-fi-
nancing model. The Millennial Housing Commission also proposed debt-financ-
ing of public housing capital improvements.

¢ Loan Guarantees or Other Credit Enhancement. PHA pledges of public
housing funds for debt service would be enhanced by a Federal loan guarantee
or other credit enhancement. This approach is similar to that proposed by HUD
several years ago in the Public Housing Reinvestment Initiative (PHRI). Cur-
rent pledges of public housing Capital Funds to debt service are limited to
roughly one-third of a PHA’s annual Capital Fund receipts. A loan guarantee
would increase this ratio. FHA insurance might be an alternative to a new loan
guarantee program.

4. Reliable Funding and Deregulation through ACC Reform

¢ Reliable Funding. PHAs would be able to use tax credits and debt-financing
more effectively and efficiently if public housing properties had reliable funding
streams. This 1s difficult to achieve under the existing program structure, since
the public housing Annual Contributions Contract (“ACC”) does not provide
adequate assurances of future funding levels.

¢ ACC Reform. For this reason, the Millennial Housing Commission, the Har-
vard cost study, and HUD’s PHRI proposal all advocated converting public
housing properties from ACCs to contracts more like those used in the project-
based Section 8 programs, which have more enforceable and reliable funding
provisions.

¢ Deregulation. In addition to greater funding certainty, converting to a Section
8-type contract has the advantage of moving PHAs into a regulatory environ-
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ment that is generally less burdensome and more market oriented than the cur-
rent
public housing program.

——

Mortgage Bankers Association
June 4, 2007

The Honorable Richard Neal

Chairman, Select Revenue Measures Subcommittee
Committee on Ways and Means

U.S. House of Representatives

Washington, DC 20515

Dear Chairman Neal:

The Mortgage Bankers Association (MBA)! appreciates the opportunity to submit
comments for the hearing record in follow up to the Subcommittee on Select Rev-
enue Measures’ Hearing on Tax Incentives for Affordable Housing, held on May 24,
2007. MBA is the trade association representing virtually all of the lenders that par-
ticipate in the FHA multifamily insurance programs. Our members are very famil-
iar with the difficulties arising from financing properties with low income housing
tax credits (LIHTCs) and tax exempt bonds utilizing the FHA insurance programs
as a credit enhancement.

MBA has been working with a number of other associations to identify key con-
cerns that undermine the value of the LIHTC and tax exempt bond programs and
restrict the use of these programs with FHA insurance. Attached is a list of issues,
most of which require legislative changes, but many of which could be accomplished
by HUD. In fact, we are working with HUD to adjust FHA program requirements,
where possible, to make the FHA programs a viable financing vehicle.

The National Association of Home Builders (NAHB), in its testimony, addressed
many of the issues in the attached list. However, we would like to elaborate on one
area of NAHB’s testimony, that is “Improve Processing Time.” Without some adjust-
ment in the FHA review and processing requirements to expedite their approval
process, FHA will never be an effective tool for financing properties with LIHTCs.
The time deadlines in the allocation of the credits and, quite frankly, the demands
of today’s real estate and capital markets, have made FHA a niche player, not only
for tax credit-assisted properties, but for all but a small percentage of rental prop-
erties.

MBA has recommended to HUD, and suggests that Congress consider, a pilot pro-
gram for processing applications for FHA mortgage insurance that involve low in-
come housing tax credits. Under this pilot program, HUD would not undertake de-
tailed reviews of the loan application in a multi-step process as is currently re-
quired. Under the existing process, mortgagees that make project loans that are un-
derwritten and ultimately insured using FHA’s Multifamily Accelerated Processing
(MAP) procedures, are responsible for obtaining and facilitating all required FHA
documentation including market studies, appraisals, architectural, cost and environ-
mental reports from qualified FHA-approved third-party professionals. The ap-
proved MAP lender, through an underwriter approved by FHA, ensures that the
proposed loan meets all of FHA required program requirements and the market, ap-
praisal, environmental and credit associated with the proposed loan meet sound un-
derwriting standards that are necessary for a successful credit-worthy development.
A detailed narrative from the mortgagee’s underwriter is included in the mortgagee
submittal package that makes a recommendation for loan insurance. FHA, using
long-established procedures, then reviews the mortgagee’s proposed loan submittal
in a multi-step process. The application package is first reviewed by an FHA archi-
tectural and cost reviewer, then reviewed by an FHA appraiser, and then reviewed

1The Mortgage Bankers Association (MBA) is the national association representing the real
estate finance industry, an industry that employs more than 500,000 people in virtually every
community in the country. Headquartered in Washington, D.C., the association works to ensure
the continued strength of the nation’s residential and commercial real estate markets; to expand
homeownership and extend access to affordable housing to all Americans. MBA promotes fair
and ethical lending practices and fosters professional excellence among real estate finance em-
ployees through a wide range of educational programs and a variety of publications. Its member-
ship of over 3,000 companies includes all elements of real estate finance: mortgage companies,
mortgage brokers, commercial banks, thrifts, Wall Street conduits, life insurance companies and
others in the mortgage lending field. For additional information, visit MBA’s Web site:
www.mortgagebankers.org.
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by the FHA loan specialist. The Firm Commitment is subsequently circulated
through the HUD field office for each discipline to sign and then signed by the pro-
gram director or his/her designee. From the submittal date until closing it can take
as long as six months to one year. This is an antiquated system of approvals that
is contrary to industry norms that use a single Chief Underwriter to approve a loan.

Under the proposed pilot program, in lieu of existing FHA processing procedures,
a “Chief Underwriter” position would be established in the HUD field offices to re-
view multifamily loan insurance applications submitted by approved mortgagees.
The position of Chief Underwriter would be solely responsible for the review of the
mortgagee submittals and would rely upon all third-party reports, including envi-
ronmental, submitted by the approved lender who will use procedures established
for mortgagees under FHA program standards. This approach would be similar to
that which conventional lenders use when they underwrite loans for their own port-
folios or for sale in the secondary market. As an additional check on loan quality,
HUD lender monitoring and oversight associated with this program would be a post-
closing review process, utilizing procedures currently established by the Depart-
ment.

We do not anticipate that this new process will have an adverse affect on loan
quality or on the FHA insurance fund. Developments with LIHTCs generally have
an extremely low loan-to-value ratio and seldom go into default. All incentives for
the lender and the investor are to keep the property viable and the loan performing.

We urge you to include such a pilot program in any legislation amending the Na-
tional Housing Act and also to encourage HUD to implement as much of this ap-
proach as possible, pending any necessary legislative changes. The legislative and
regulatory proposals on the attached list are also important to facilitating financing
of properties with LIHTCs and tax exempt bonds; however, without these process
changes FHA will remain, at best, a niche player in this market.

We appreciate this opportunity to submit the comments of the Mortgage Bankers
Association on improving the financing of affordable rental housing, and would be
delighted to furnish any additional needed information.

Sincerely,
John Robbins, CMB
Chairman

Statement of National Affordable Housing Management Association,
Alexandria, Virginia

Thank you, Chairman Neal and Ranking Member English for this opportunity to
present the views of National Affordable Housing Management Association
(NAHMA).

NAHMA represents individuals involved with the management of privately-owned
affordable multifamily housing regulated by the U.S. Department of Housing and
Urban Development (HUD), the U.S. Rural Housing Service (RHS), the U.S. Inter-
nal Revenue Service (IRS), and state housing finance agencies. Our members pro-
vide quality affordable housing to more than two million Americans with very low
and moderate incomes. Executives of property management companies, owners of af-
fordable rental housing, public agencies and vendors that serve the affordable hous-
ing industry constitute NAHMA’s membership.

I would like to bring three key affordable housing issues to the Subcommittee’s
attention. My testimony respectfully requests reasonable updates to the tax laws
governing the full time student occupancy rule for Low Income Housing Tax Credit
(LIHTC) properties, the LIHTC utility allowance, and exit taxes on affordable prop-
erties.

Full Time Student Households

Correcting the unintended consequences of the current LIHTC student occupancy
restrictions for single parents and adult GED students is among NAHMA'’s highest
advocacy priorities.

As you know, current law prohibits households made up entirely of full-time stu-
dents from living in LIHTC apartments. Only four narrow exceptions exist for fami-
lies who are:

¢ Receiving Temporary Assistance to Needy Families (TANF);

¢ Enrolled in a federal, state or local job training program;

¢ Single parents and their children, provided that such parents and children are
not claimed as dependents of another individual; or
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¢ Married full time students who file a joint return.

If the tenant or applicant was enrolled as a full-time student for any of five
months during the calendar year, she is considered a full-time student for LIHTC
purposes. The five calendar months need not be consecutive. Also, please be aware
that the educational institution determines what constitutes “full-time” based on
credit hours.

The occupancy prohibitions for full time student households have become an ob-
stacle for low-income families trying to make a better life for themselves. Often,
child support agreements allow non-custodial parents to claim their children as de-
pendents on tax returns. Because children in grades K-12 count toward the deter-
mination of whether family is a full-time student household, many custodial single
parents who returned to school full-time become ineligible for LIHTC housing.

Here is a common example of how single-parent families are disqualified under
current law:

Mrs. Jones has lived in a LIHTC unit for two years. She works during the day,
and is also attending night school (full-time) to qualify for a promotion. Her oldest
son is in the sixth grade. Her youngest son was not in school when they moved into
their LIHTC unit, so the Jones family was not a full-time student household at that
time. The youngest began kindergarten in September. Children in K-12 are counted
as full-time students. The Jones family is a full-time student household now that
both children are in school. But they no longer fall under the single-parent exemp-
tion because Mrs. Jones’ ex-husband claimed the children as dependents on his tax
return. The family does not meet any of the other exemptions to the full-time stu-
dent occupancy rule provided by the Internal Revenue Code. The Jones family is no
longer qualified to live in their LIHTC unit. They have to move.

Senator Charles Grassley introduced a bill (S. 1241) that would address the unin-
tended consequences of this policy for single-parent families. NAHMA supports S
1241 as a very positive step in the right direction. It allows the child to be a tax
dependent of “a parent,” as opposed to just the head of household.

While NAHMA is pleased that S. 1241 has generated interest in the Senate, we
respectfully request a more comprehensive solution. The problem for single-parent
families occurs when the child attends school (K-12) and is a tax dependent of the
non-custodial parent. S. 1241 addresses this issue, but we believe the fact that a
child is attending school (as required by state law) should not be a factor which dis-
qualifies otherwise qualified single-parent families from living in a LIHTC unit. Our
members feel that counting children in grades K-12 as full time students for LIHTC
purposes is contrary to the No Child Left Behind Act. State law, quite properly, re-
quires that children be educated. It is simply unfair that sending children to school
ihould play any role at all in excluding otherwise-qualified families from LIHTC

ousing.

NAHMA also believes adults who are completing their GED requirements should
be commended, rather than disqualified, from living in LIHTC apartments. This
change would be particularly helpful for full-time GED students who are the sole
members of the household. Because of the restrictions under the current law, our
members must sometimes deny housing to these applicants, who would be otherwise
qualified to live in the LIHTC unit. The current law is contrary to good public pol-
icy, since achieving a high-school education helps create economic opportunity that
enables LIHTC tenants to eventually own a home or move to market rate apart-
ment.

As the Subcommittee considers changes to the LIHTC program, please support
{)egislation which removes the unintended consequences of the current student rule

y:

¢ Specifying that minor children in grades K-12 should not be counted as full-

time students for LIHTC purposes;

¢ Removing the tax-dependent status of a single parent’s minor children as factor

to determine whether the family qualifies for the single parent with children
exemption; and

¢ Adding a new exemption for working adults who are full-time students pursing

a high school diploma or GED.

Furthermore, we request that these changes also extend to multifamily housing
financed under the tax exempt mortgage revenue bond program. The only exemption
provided for full-time student households to live in apartments developed under this
program is for students who are entitled to file a joint tax return.

Low Income Housing Tax Credit Utility Allowance

Escalating energy costs are placing severe financial strains on affordable prop-
erties. This situation is particularly challenging in the LIHTC program, because the
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tenants’ utility allowance (UA) is part of the gross rent formula. Also, maximum tax
credit rents can not exceed 30 percent of 60 percent of area median income. When
energy costs rise and the UA increases, the rent to the owner decreases. A number
of approaches could be used to ensure LIHTC developments remain financially via-
ble as they struggle to deal with escalating utility costs.

As a short-term solution, NAHMA looks forward to the IRS’ publication of a pro-
posed regulation for determining a more accurate utility allowance. This rule change
was requested by a coalition of trade associations which represent owners and man-
agement agents involved with the Section 42 program. We agree that having a more
accurate UA will often result in a lower UA for newer, energy efficient properties.
We believe this change will improve the financial outlook for many struggling prop-
erties, and we look forward to the opportunity to submit comments.

In the long-term, NAHMA believes Congress should seriously examine statutory
changes to the LIHTC program to help properties deal with increasing utility costs.
Ideally, our members would like Congress to consider removing the UA from the
rent equation. Other possible solutions could result from examining the overall rent
structure of the LIHTC program, or increasing cash flow to properties operating in
areas where income limits are stagnant. NAHMA looks forward to working with the
Subcommittee to address this challenging issue.

Encourl'agfing Preservation of Affordable Rental Housing through Exit Tax
Relie

The “exit tax” problem results from the financing structures used to build afford-
able housing many years ago. Today, owners face large tax bills if they sell the prop-
erty, and there is no incentive to make any additional investment in the property.
Under the current policy, owners can avoid recapture taxes by holding onto the
property until death and leaving the property to their heirs at a stepped up basis
or convert the property to market rate housing at a sufficient price to cover exit
taxes.

The Affordable Housing Preservation Tax Relief Act of 2007 (HR 1491) offers a
win-win alternative to the status quo. This legislation, and a similar Senate bill, S
1318, would waive the payment of depreciation recapture taxes if the affordable
housing property is transferred to a qualified housing preservation entity that
agrees to maintain the rent affordability restrictions for 30 years. In essence, these
bills accelerate the stepped up basis that the property would receive upon the death
of the investor in exchange for an agreement to keep the property affordable for an-
other thirty years.

NAHMA respectfully asks Subcommittee members to cosponsor and support HR
1491.

Conclusion

In closing, please allow me to express NAHMA’s sincere appreciation for the Sub-
committee’s interest in affordable housing. Our members are proud to provide com-
munities of quality for low-income families to call home. I look forward to working
with you and your staff to improve the tax-related affordable housing programs.
Thank you for your consideration.

Statement of National Association of Realtors

On behalf of its 1.3 million members, the NATIONAL ASSOCIATION OF REAL-
TORSY (NAR) salutes Chairman Neal for convening hearings on affordable housing.
NAR has a long and ongoing commitment to affordable housing and looks forward
to working with Congress to find solutions to this growing problem. We agree with
Chairman Neal’s view that there is a great need to modernize existing incentives
under Internal Revenue Code Sections 42, 47 and 142. NAR believes that, in addi-
tion to these important existing provisions, two additional housing issues merit the
Subcommittee’s consideration. One has implications for the long-term sustainability
ﬁf homeownership; the second addresses the shortage of entry-level and workforce

ousing.

Sustaining Homeownership in a Fragile Marketplace

Recent media reports have noted an anticipated wave of foreclosures on home-
owners who are unable to make payments associated with some adjustable rate
mortgage products. In addition, some markets have experienced more than one
quarter of declining home prices, thus putting some sellers in the unenviable posi-
tion of having to sell their homes for less than the outstanding amount of the mort-
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gage. (These transactions are typically identified as “short sales,” i.e., the seller is
“short” of cash at settlement.) The news reports have not mentioned the tax problem
that sellers in short sales and foreclosures will face if lenders forgive (i.e., do not
require payment on) some or all of a mortgage debt at the time of disposition. These
sellers just might get a visit from the IRS.

Current Law. Any lender that forgives debt is required to provide a Form 1099
information report to the borrower and to the IRS stating the amount of the for-
given debt. The Form 1099 is required in any circumstance when a debt is forgiven,
whether it is a short sale, foreclosure, deed in lieu of foreclosure or any similar ar-
rangement that relieves the borrower of the obligation to pay some portion of a debt.
Many home sellers have been alarmed at real estate settlements when they have
learned that the IRS will receive this report and that they will, in many cases, be
required to pay tax on this non-cash or phantom income. We believe that the tax-
ation of phantom income is fundamentally unfair.

The incidence of taxation on home sellers reinforces the fundamental unfairness
of taxing phantom income. The overwhelming majority of sellers will never pay any
income tax at all on the sale of their principal residence. Code Section 121, enacted
in 1997, permits an exclusion of up to $250,000 ($500,000 on a joint return) of gain
on the sale of a principal residence. As less than half of the existing housing stock
has even a value of $250,000, the number of sellers who experience a gain in excess
of $250,000 is small, indeed. (The current nationwide median sales price of an exist-
ing home is $212,300.) Those who do have taxable gains are taxed at capital gains
rates (currently 15%). This group might fairly be characterized as the truly fortu-
nate.

The other individuals who pay tax on the sale of a principal residence are the
truly un fortunate. These are the individuals who find themselves in a short sale
or in foreclosure or similar loss circumstance. This group will experience what, for
most, will be the most cataclysmic economic loss of a lifetime. These individuals will
be required to pay tax on phantom income. Moreover, they will pay income tax at
ordinary rates. This seems a remarkably heavy burden.

The Section 121 exclusion has proven to be a great benefit to taxpayers, particu-
larly when they relocate from high cost areas to more moderately priced commu-
nities and as they downsize in anticipation of retirement. Section 121 is straight-
forward and is not riddled with the kinds of exceptions that create complexity. To
undermine that provision would be a true burden for taxpayers who are changing
their living circumstances. The provision does, however, underscore the anomaly of
requiring that phantom income on the sale of a principal residence be taxed at ordi-
nary rates when the only gains ever taxed are taxed at low capital gains rates.

Who’s Affected: Short Sales. During the first quarter of 2007, the median sales
price of a residence nationally and in every region was lower than it had been in
the first quarter of 2006. The national decline is 1.8% over last year. Those national
figures are based on local data provided to NAR as it tracks existing home sales
in 159 Metropolitan Statistical Areas (MSAs). Of the 159 MSAs, in the first quarter
of 2007, sixty had declining median sales prices compared with a year ago, ranging
from a negligible decline of 0.1% (Columbus, Ohio and Corpus Christi, Texas) to a
maximum decline of 14.9% (Elmira, New York). Data was not available or was un-
changed for twelve MSAs. Thus, 41% of MSAs experienced declining prices over the
past year (60 / 147).

Those who have owned their homes only for a short period are particularly ex-
posed to the possibility of short sales. In a declining market, sellers are not nec-
essarily at “fault” when they are unable to realize even the amount of their out-
standing mortgages at sale. In addition, sellers in declining markets are not nec-
essarily those who have been preyed upon in the subprime loan marketplace. They
are not responsible for the declining home values around them, but they are cer-
tainly affected by the phenomenon. The most vulnerable are those who made low
or zero downpayments. Often individuals in this class are first-time homebuyers. If
they are wiped out financially on the sale of their first home, achieving the goal of
homeownership a second time is substantially more difficult. Tax burdens on those
transactions make the climb even steeper.

Who’s Affected: Foreclosure. The most extreme predictions of foreclosures are that
more than 2.4 million homeowners will lose their homes over the next 18 months.
Often foreclosure occurs when economic conditions in a community change or when
one wage earner in a family unexpectedly loses a job. However, in the current situa-
tion, the bulk of those who face foreclosure are those who are unable to keep up
their payments on adjustable rate mortgages and similar products with floating in-
terest rates.

Most of these adjustable mortgages were issued during the past 2—3 years at rel-
atively low “teaser” interest rates that were to be adjusted after 2 to 3 years. Bor-
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rowers were sold on the idea that they would never be subject to the above-prime,
above-market interest rates these products carried because borrowers would be able
to refinance before the adjustment period arrived. In fact, these products were gen-
erally viable only if housing prices continued to escalate. Hot markets began to cool
at the end of 2005, exposing these individuals to rising mortgage payments. Often
these borrowers were less-sophisticated individuals with blemished or impaired
credit ratings.

These products are generally known as “subprime” loans. A significant majority
(about 80% of subprime borrowers) has fared well with their loans, but the remain-
ing minority has been unable to make their payments. Mortgage brokers and lend-
ers made subprime products available both as original purchase money and as
mechanisms to “cash out” and have funds available for a variety of uses, including
debt consolidation, home improvements, vacations, cars and other consumption.

The Ways and Means Committee does not have jurisdiction over the business
practices of subprime lenders, but the Committee does have control over the tax
treatment of borrowers who were harmed by shenanigans in that market. Signifi-
cant numbers of these borrowers were first-time homebuyers. Many are members
of minority groups or are immigrants. It is unthinkable that individuals who were
subjected to sharp practice by lenders should have to pay tax when they lose their
homes to foreclosure.

Subprime borrowers are not necessarily the working poor buying their first house.
A recent Wall Street Journal article explored the impact of subprime loans on one
middle class African American neighborhood in Detroit. In that community, the
subprime products were sold as ways to put an owner’s equity to a so-called better
use. (See “The Debt Bomb,” Wall Street Journal, May 30, 2007, page Al.) The neigh-
borhood is described as “a model of middle-class home ownership, part of an urban
enclave of well-kept Colonial residences and manicured lawns.” But dandelions
began to appear and the foreclosure rate in that neighborhood rose to 17%. Neigh-
bors are concerned that “nobody’s going to want to buy into a neighborhood with
20% foreclosures.” A death spiral begins that can defeat even the well-employed and
educated residents who remain. When a neighborhood is subject to high rates of
foreclosure, even the most creditworthy and financially conservative are harmed.
Home values fall along with property maintenance; the dandelions start to grow.

Corrective Measures. To mitigate the harm that sellers and borrowers are experi-
encing, NAR seeks enactment of H.R. 1876 or relief that is similar to it. H.R. 1876
(and a Senate companion, S. 1394) provides that borrowers will not be subject to
taxation when a lender forgives mortgage debt on a residence. The legislation pro-
vides safeguards so that owners cannot load up their debt level and then bail out.
The bill provides that relief will not be granted to those who have added debt in
excess of acquisition indebtedness. (Code Section 163(h)(3)(B) defines interest on ac-
quisition indebtedness as debt used to acquire, construct or substantially improve
a residence. The debt must be secured by the residence.) NAR advocates this relief
because it believes that individuals who have experienced a substantial economic
loss should not become indentured at the time of the loss. If they must pay tax on
phantom income, it will be that more difficult to repair their credit and acquire new
housing either through purchase or lease.

NAR looks forward to working with the Committee to refine this legislation and
secure taxpayer relief at the earliest possible opportunity.

Precedents for Relief. The residential real estate market has not been subject to
the combined pressure of waves of foreclosure and declining property values in re-
cent memory. There is precedent for declining real estate values, however. Histori-
cally, residential real estate has almost always appreciated in value. However, in
some limited situations, values in some neighborhoods fall, often through no fault
of the owners. In the early 1980’s, sky-high interest rates put significant downward
price pressure on sellers. During that same period, markets in the “oil patch” of
Texas and Oklahoma experienced declining values because of declines in the oil and
gas economy. In the early 1990’s, the collapse of the aerospace industry caused sig-
nificant property value declines in Southern California. During that period, 16% of
all sales in California were “short sales.” Similar experiences affected New England
during a high-tech recession in the early 1990’s. Denver and Phoenix were particu-
larly vulnerable during the so-called credit crunch of that era, as well.

Other circumstances might put downward pressure on prices in limited cir-
cumstances. For example, a major employer might leave an area, a military base
could close or environmental problems might emerge. In other circumstances, a
homeowner might be in a situation where they need to sell in a down market to
relocate, or because of job loss or health reversals.

Today, the decline in property values is not isolated to small geographic areas as
it has been previously, but is rather experienced nationwide. The scope of fore-
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closure is substantial. Imposing heavy tax burdens in such a context seems unwise
and sure to make a fragile housing environment even more vulnerable. Further, it
seems particularly unfair to tax phantom income at a time when a taxpayer is in
reduced economic circumstances.

In 1999 and in 2000, the House and Senate passed several separate bills that
each included mortgage cancellation tax relief identical to that found in H.R. 1876.
Those bills were never in conference, however, so the provision was not enacted. In
2005, the Hurricane Katrina relief package included a provision identical to H.R.
1876. Its application was limited to debt forgiveness on mortgages secured by prop-
erties in the so-called GO Zone. The GO Zone relief was available only between Sep-
tember 2005 and January 1, 2007. NAR believes that it is time for that relief to
be extended nationwide.

Finally, during the commercial real estate collapse of the early 1990’s, Congress
provided debt cancellation tax relief to owners of commercial real estate as part of
the 1993 tax bill. The relief provision allows owners of commercial/investment real
estate (i.e., real estate other than owner-occupied personal residences) to defer the
recognition of income when debt is forgiven. The deferral takes the form of an ad-
justment to the basis of other real property.

While not all owners of commercial real estate owned other properties that per-
mitted them to utilize the deferral, the 1993 provision does set a precedent for tax
relief for owners of real estate during periods of market failure. As most home own-
ers have only one residence, no analogous basis adjustment relief would be avail-
able. Further, it is extremely unlikely that individuals in short sales or foreclosures
would be purchasing a replacement property immediately following either the eco-
nomic loss of a short sale or the literal loss of a home in foreclosure. Thus, very
few would have any property to which a basis adjustment might be applied.

Answers to a Few More Questions:

* What if a property declines in value, but is not sold? The mere fact of declining
property values would not trigger the provision, as there is no yearly mark-to-
market requirement for homes or other real estate assets. Tax relief should be
extended when triggering events occur, however. These might include short
sales, foreclosures, deed-in-lieu of foreclosure and workout arrangements with
lenders that are intended to prevent a disposition.

e Do all lenders forgive mortgage debt when property values decline? No. In
states with applicable laws, the lender may work out a repayment arrangement,
particularly if the borrower has other assets.

¢ How many transactions would be affected by relief provisions? The figure is dif-
ficult to quantify. Between 2001 and 2005, virtually every residential real estate
market in the U.S. was healthy and profitable and property values increased,
often by double digit amounts. NAR has been unable thus far to identify a data
source that would indicate how many sales in any market are short sales. Fore-
closure data is available, but the fact that the marketplace anticipates a grow-
ing number of foreclosures makes it difficult to evaluate the impact.

*« What is the revenue effect of the proposal? In 2000, the revenue estimate for
an identical bill was a loss of $27 million over 5 years and a loss of $64 million
over 10 years. It has not been scored since 2000.

Homeownership in the Future—An Adequate Supply of Housing

If one were to ask young people in their 20’s or 30’s to identify the most pressing
housing problem in their communities, a majority would likely note the diminishing
quantity of entry-level housing and the shortage of so-called “work force” housing.
(Work force housing is usually thought of as housing that is priced so that school
teachers, fire fighters, policemen and similar essential public sector professionals
and young people can find housing in the communities where they work.) Realtors
in those communities would also note that it is far easier to find financing for a
home than it is to find entry-level or work-force housing in many communities.

Developers, financiers and tax professionals in older, inner-ring suburbs, central
cities or rural areas might answer the same question from a different direction.
They would note that the cost of land and/or the availability of capital make it im-
possible to construct or rehabilitate owner-occupied housing at a price that is afford-
able in the community. The tax professionals might note, as well, that while there
are incentives that make the construction or rehabilitation of rental housing finan-
cially feasible in these types of communities, there is no incentive or mechanism
available that would equalize the costs and likely prices for developing or rehabili-
tating housing that would be available for purchase.

Community development activists would note that the New Markets tax credit
has been effective in bringing business development capital into communities that
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need redevelopment. They would go on, however, to note that community develop-
ment would move more quickly and be more vibrant if the capital available for new
bus}ilneflses could be matched with incentives to bring decent housing to those neigh-
borhoods.

One solution was proposed in both the 108th and 109th Congresses. A bipartisan
majority of Ways and Means Committee members sponsored legislation that had the
backing of a wide variety of real estate and housing advocacy organizations. Those
bills were H.R. 839 in the 108th [a Portman-Cardin bill with 303 cosponsors] and
H.R. 1549 in the 109th [a Reynolds-Cardin bill with 200 cosponsors.] Entitled the
“Renewing the Dream Tax Credit Act,” the legislation’s stated goal was “to allow
an income tax credit for the provision of homeownership and community develop-
ment.” The proposed tax credit was designed on the model of the successful Section
42 low-income rental credit that equalizes the cost of providing rental housing with
the amount of rent that can be charged.

NAR urges the Committee to consider the Renewing the Dream Tax Credit act
at an appropriate time as part of any discussion of affordable housing. The need for
entry-level and work-force housing continues to become more intense. The current
challenges in residential real estate and lending have not eased the difficulties that
moderate and low-moderate individuals face in finding decent housing.

Supporting Affordable Housing Programs

Finally, NAR wishes to inform the Committee of some of its efforts to advance
the cause and elevate the profile of affordable housing through its state and local
Realtor organizations. NAR has created a Housing Opportunities Board, made up
of 35 Realtors, Realtor association executives, developers, and Housing Finance
Agency leaders from around the country. The Board is a clearing house for a variety
of local affordable housing initiatives. Primary among these are two grant programs:
Ambassadors for Cities and the State and Local Initiative Fund.

NAR and the U.S. Conference of Mayors (USCM) created the Ambassadors for
Cities program, which brings together local REALTORSO and mayors to increase
home affordability and rental opportunities within a town or city. The goal of the
Ambassadors program is to highlight successes in which REALTORSO and cities
have played significant roles. The initiative provides models that REALTORSO and
mayors can adopt in other cities. Each year, several highly successful REALTORSO
and mayors receive the Ambassadors for Cities designation and $5,000 grants to fos-
ter their initiatives. Twenty-three cities have participated in the Ambassador for
Cities program. Grants have totaled $115,000.

NAR also supports its State and Local Initiatives Fund to provide grants for a
wide range of housing opportunity programs. Grants of up to $4,000 are awarded
gn April and October. By the end of 2007, the Fund will have made grants totaling

179,000.

Statement of National Trust Community Investment Corporation

Thank you Chairman Neal, ranking member English, and members of the Sub-
committee for the opportunity to testify before you today on ways to simplify and
amend the tax code to make affordable housing more available. My name is John
Leith-Tetrault and I am President of the National Trust Community Investment
Corporation. As such, I can speak about housing rehabilitation in historic and older
buildings from both the tax credit syndicator and developer perspective. Before I
begin, I would also like to thank Representatives Stephanie Tubbs Jones and—
again—Phil English in particular for introducing the National Trust for Historic
Preservation’s leading bill, HR 1043, the Community Restoration and Revitalization
Act, which provides for a wide range of amendments to the federal historic rehabili-
tation tax credit. These changes would enhance the existing linkage between his-
toric and low-income housing tax credits, unlock more of the historic tax credit’s po-
tential for neighborhood reinvestment, and make the historic credit easier to use for
smaller, main street projects.

Four of these amendments would positively impact the economic feasibility of
projects that rehabilitate existing buildings for reuse as affordable housing. HR
1043 now has 53 co-sponsors from both sides of the aisle. Senators Gordon Smith
and Blanche Lincoln have introduced an identical bill, S 584 which currently has
3 Repubhcan and 2 Democratic co-sponsors.

My organization, the National Trust Community Investment Corporation
(NTCIC)—a wholly owned for profit subsidiary of the 1949 Congressionally char-
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tered National Trust—has invested $185 million in historic and new markets tax
credit (NMTC) equity in housing and commercial properties over the past six years.
NTCIC is a certified Community Development Entity and a recipient of $180 million
in NMTC allocations since 2003. Rehabilitation, neighborhood reinvestment, and
economic development are integral components of historic preservation, since the
majority of the nation’s National Register historic districts overlap census tracts
where there are high percentages of people living in poverty.

My testimony today will focus on the four affordable housing-related provisions
of HR 1043, and provide two case studies of how subsidy amounts from both the
federal low-income housing (LIHTC) and historic tax credits would increase under
this bill to create a more favorable financing structure and to better achieve afford-
able rent structures for these transactions. The many endorsers of this bill in the
affordable housing and rehabilitation tax credit industries hope the Subcommittee
will consider the provisions of HR 1043 in its effort to put together a Low-Income
Housing Tax Credit amendments bill.

1. The Nexus between Affordable Housing and Historic Rehabilitation—Af-
fordable housing developers have always viewed historic and older buildings in low-
income communities as an important resource for decent and affordable housing.
Congress anticipated the rehabilitation of historic buildings for affordable housing
in1986 by allowing the combination of these two credits as part of the Tax Reform
Act of 1986. Since the inception of the historic tax credit program, combining the
LIHTCs and historic tax credits has created, based on National Park Service esti-
mates, about 86,000 affordable housing units nationwide. Despite popular belief,
most older and historic building stock is located in economically depressed low-in-
come census tracts as evidenced by research conducted by the NTCIC. That research
shows that in 2006, 67 percent or two-thirds of all historic tax credit transactions
approved by the National Park Service were located in high-poverty census tracts.
A prime acknowledgement of this demographic reality is the 2002 IRS ruling that
specifically considers the overlap of historic properties and high poverty areas by al-
lowing New Markets Tax Credits (NMTC) and historic tax credits to be combined
on certified historic commercial projects benefiting low-income businesses.

2. The Impact of HR 1043 on affordable housing development—Among HR
1043’s broad set of provisions to improve the effectiveness of the historic tax credit,
the following four are aimed at the historic tax credit’s compatibility with affordable
housing transactions:

a. Elimination of the basis adjustment—Section 2 of HR 1043 asks Congress to
treat the historic tax credits the same as the LIHTC and NMTC by eliminating the
reduction of a property’s depreciable basis that is required when combining the his-
toric and low-income housing tax credits. Since the LIHTC is calculated as a frac-
tion of the depreciable basis, the reduction of LIHTC basis by 100 percent of the
amount of the historic tax credit significantly diminishes the value of combining
these incentives. At today’s pricing for both LIHTC and historic tax credits—$.95
on the tax credit dollar—the reduction in low-income tax credit value is a full 25
percent over the ten-year vesting period of the credit.

In a so-called Difficult to Develop Areas (DDAs) or Qualified Census Tracts
(QCTs), the impact of reducing the LIHTC basis by 100 percent of the historic tax
credit amount is even more severe. Due to the 130 percent basis boost provided to
LIHTC developers of properties in these severely distressed areas, every $1.00 of
historic tax credit reduces the LIHTC basis by $1.30. The net effect is to reduce the
average value of the Low-Income Housing Tax Credit by nearly 33 percent. These
provisions have the perverse impact of providing less combined credit subsidy to
projects in communities with the greatest economic need. While this provision may
be seen as a way to prevent double dipping, no such treatment is required by the
tax code on LIHTC-only transactions, nor does the IRS require such an adjustment
to the historic tax credit basis when combining the historic tax credit and the new
markets tax credits. Furthermore, the legislative history of the LIHTC and historic
tax credit indicates two different purposes that act independently on historic build-
ings used for affordable housing. The historic tax credit’s purpose is to offset the
higher cost of rehabilitation over the less expensive option of demolition and con-
structing anew. The LIHTC is meant to lower conventional debt service loads on
rent restricted buildings. Allowing the full benefits of twinning these two credits
‘flherefore addresses the twin impediments to using historic properties for affordable

ousing.

b. Providing a 130 percent basis boost for the historic tax credit—HR 1043 asks
Congress to treat the historic tax credit the same as the LIHTC by providing a 130
percent basis boost in DDAs and QCTs. By definition, these are areas where in-
comes are especially low and the cost of development is high. The basis boost for
the LIHTC is meant to help defray higher costs such as security, insurance, mate-
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rials and labor so that these added costs do not force up targeted affordable rents.
The same logic should apply to the special costs of historic and old building rehabili-
tations that are also proportionately higher in these designated areas. The net effect
of this provision of HR 1043 would increase the value of the historic tax credit by
about 25 percent on a twinned transaction.

c. Making housing an eligible use for the 10 percent “older building” portion of the
historic tax credit—for reasons that are unclear from legislative history, the 10 per-
cent portion of the historic tax credit program (the portion that accrues to non-cer-
tified historic structures) may not be used for housing. Whatever the reason was for
this exclusion, it seems to be an anomaly in the context of the current national af-
fordable housing need. Broadening the use of the 10 percent portion of the historic
tax credit to include housing would open up the potential to twin the 10 percent
portion of the historic tax credit with the LIHTC. This new combination of federal
housing subsidies would have several valuable applications. Since the 10 percent
credit is for non historic buildings only, this provision would potentially impact a
much larger number of buildings eligible for both credits. The lack of historic design
guidelines for the existing 10 percent portion of the historic tax credit would provide
affordable housing developers with more flexibility in addressing compromises be-
tween preserving a building’s architectural character and overall construction costs.
This measure would also add additional subsidy to transactions aimed at preserving
existing affordable units as previously awarded HUD subsidies expire.

A related change to the 10% credit, Section 6 of HR 1043 would index the eligi-
bility date for older buildings to correspond with Congress’ intent that these build-
ing be at least 50 years old. The current law requires that 10 percent portion of
the historic tax credit properties must have been built before 1936. The indexing
of the 10 percent tax credit eligibility date would make buildings built before 1957
eligible, adding approximately 225,000 post war multifamily properties to the stock
of units that can receive the 10 percent portion of the historic tax credit.

Case Studies on the Impact of HR 1043 on Low-Income Tax Credit Trans-
actions

a. Parkside Commons, the renovation of the former Meadville Junior High School
in Crawford County, PA into 56 affordable housing units and 3,000 sq. ft. of com-
mercial space, is an example of a project that might have benefited from the enact-
ment of HR 1043. The school is located on North Main Street in Meadville and
shares prominent frontage on Diamond Park with the Crawford County Courthouse.
It was built in 1921 and was threatened with demolition until the current developer,
Tom Kennedy of Erie, stepped forward with a historic rehabilitation plan. The
project is currently under construction and has experienced cost overruns. The de-
veloper has addressed the situation by reinvesting his developer fee into the prop-
erty, cutting the scope of work by $600,000 and phasing the project. According to
the developer, Meade Junior High’s conversion has gone from “feasible to marginally
feasible.”

Parkside Commons has utilized both the LIHTC and historic tax credits. The
LIHTC contributes $3 million and the historic tax credit provides $1 million in eq-
uity to a total development cost of $5.5 million. Unfortunately it is situated across
the street from a Qualified Census Tract and therefore could not apply for the 130
percent LIHTC basis boost nor benefit from the proposed basis boost for the federal
rehabilitation credit. The mandatory LIHTC basis reduction by the amount of the
historic tax credit cost the Meade Junior High project $781,000 dollars, more than
enough to restore the $600,000 in project enhancements abandoned due to the cost
overruns. HR 1043’s proposed elimination of the LIHTC basis reduction would have
gle?.élt a great deal to Mr. Kennedy, the developer, and to the future tenants of the

uilding.

b. Worthington Commons Apartments is located on Summit, Federal and Wor-
thington Streets in Springfield, Massachusetts. This property was formerly known
as Summit Hill Apartments and was acquired in foreclosure by MassHousing. Sub-
sequently, MassHousing selected First Resource Companies to be the developer. The
redevelopment plan, which utilizes the LIHTC and historic tax credit calls for the
rehabilitation of nine buildings into 111 apartments, rehabilitation of two aban-
doned buildings into 38 apartments, and the rehabilitation of a third abandoned
building into a management office and resident community center. All of the units
will be affordable.

This $19 million project is in a Qualified Census Tract and therefore qualified for
the 130 percent LIHTC basis boost. If HR 1043 were enacted, the additional 130
percent historic tax credit basis boost would result in an additional $932,210 to the
project. Additionally, $413,000 in equity could be generated by eliminating the re-
duction of the low-income housing tax credit basis by the amount of the historic tax
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credit. If available, this additional $1,345,210 could have been used by the developer
to reduce the soft debt on the project provided by the Massachusetts Housing Part-
nership, (freeing these funds to be utilized for other projects in the state). Alter-
natively, the extra funding could have been used to establish reserves to fund oper-
ating deficits and maintenance for the property, the lack of which contributed to
Summit Hill’s original downfall.

Chairman Neal, ranking member English, and members of the Subcommittee,
thank you again for this opportunity to discuss how the enactment of HR 1043, The
Community Restoration and Revitalization Act, would allow historic tax credits to
make an even more significant financial contribution to the production of affordable
housing that also relies on the low-income housing tax credit. I would be happy to
answer any questions members of the Subcommittee may have.

O
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