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MISCELLANEOUS WATER AND POWER
LEGISLATION

THURSDAY, JULY 26, 2007

U.S. SENATE,
SUBCOMMITTEE ON WATER AND POWER,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:33 p.m., in room
SD-366, Dirksen Senate Office Building, Hon. Ken Salazar pre-
siding.

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM OREGON

Senator WYDEN [presiding]. I call to order this hearing before the
Water and Power Subcommittee. Senator Salazar will be chairing
this subcommittee hearing, but it is a hectic day, even by Senate
standards, so he is on his way.

It’s my pleasure to be able to welcome everyone to this after-
noon’s hearing. The subcommittee will have two panels of wit-
nesses here today. A number of them have traveled from across the
country to be able to express their views, and we thank them for
their efforts.

The five bills that are before the subcommittee today are S. 300,
sponsored by Senators Kyl, Reid, Feinstein, and Ensign, author-
izing the lower Colorado River Multi-species Conservation Pro-
gram; S. 1258 sponsored by Senators Cantwell, Wyden, Smith, Al-
lard, and Hatch, which amends the Reclamation Safety of Dams
Act to address the repayment of costs incurred for site security at
reclamation facilities; S. 1477, a bill that Senator Salazar is spon-
soring with Senator Allard, directing reclamation to carry out the
Jackson Gulch Rehabilitation Project in Colorado; S. 1522 that I've
introduced along with Senators Smith, Craig, Murray, Cantwell,
Backus, Crapo, and Tester—the entire Northwest delegation—
which reauthorizes the Fisheries Restoration and Irrigation Mitiga-
tion Act; and H.R. 1025, which authorizes the reclamation to study
the feasibility of a water supply and conservation project in the Re-
publican River Basin, in Kansas and Nebraska.

We're going to have Senator Allard make his opening statement
because it’s going to be a bit hectic. If I can ask my friend from
Colorado to indulge me just for another minute or two. I'll be able
to give my statement on S. 1522 and then we’ll want to recognize
our friend from Colorado.

I’'ve been joined by the entire Northwest Senatorial delegation in
supporting S. 1522, the Fisheries Restoration and Irrigation Miti-
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gation Act. We're also very pleased to be able to welcome back
here, Mr. Mark Thalacker, manager of the Three Sisters Irrigation
District in Sisters who is going to be speaking on behalf of the Or-
egon Water Resources Congress, about the many benefits of the
program.

This legislation extends a home-grown common-sense win-win ef-
fort that has a proven track record in helping to restore the salmon
runs in the Pacific Northwest. Since 2001, dollar for dollar, the fish
screening and fish passage facilities funded by this program are
among the most cost-effective uses of public and private fisheries
restoration dollars. Over the past 6 years, more than $10 million
in Federal funds has leveraged nearly $20 million in private and
local funding. This money has protected more than 550 river miles
of fish habitat and species throughout the Pacific Northwest.

The program has wide support, including from Oregon Governor
Ted Kulongoski. I would ask unanimous consent to include his let-
ter in support of the bill in our record. Without objection that will
be so ordered.

Community leaders, fishery managers, agriculture producers,
and irrigators and environmental organizations, the National Au-
dubon Society, American Rivers, and Oregon trout all recognize the
benefit of this program. When he was Governor of Idaho, our Inte-
rior Secretary Dirk Kempthorne also spoke strongly in behalf of the
program.

This year, for the first time, Interior included $1 million in its
fiscal year 2007 work plan to fund the program. Up until now,
every Federal dollar for the program has been added by Congress
and this is a very encouraging sign that the administration’s atti-
tude toward the program is changing. So, we are looking forward
to passing the legislation and working with Secretary Kempthorne
on it.

I would ask unanimous consent to have the rest of my remarks
put into the record.

We have been joined by our friend from Tennessee, Senator
Corker. I think what I'd like to do, with your leave, Senator Cork-
er—Senator Allard was here. If he could make his statement, we’ll
hear from Senator Allard and then we’ll go right to you.

[The prepared statements of Senators Wyden, Cantwell, Kyl, and
Smith follow:]

PREPARED STATEMENT OF HON. RON WYDEN, U.S. SENATOR FROM OREGON

I'm pleased to be joined by all of my friends and fellow Senators from the North-
west—our acting Subcommittee Chairman, Senator Cantwell; Senators Gordon
Smith, Larry Craig, Patty Murray, Max Baucus, Jon Tester, and Mike Crapo in sup-
porting S. 1522, the Fisheries Restoration and Irrigation Mitigation Act of 2007—
a bill to reauthorize the FRIMA (pronounced “freema”) program, as we call it.

Let me also recognize and welcome back Mr. Marc Thalacker, Manager of the
Three Sisters Irrigation District in Sisters, Oregon, who will be speaking today on
behalf of the Oregon Water Resources Congress about the many benefits of the
FRIMA program.

Our legislation extends a homegrown, common-sense, win-win program that has
a proven track record in helping to restore Northwestern salmon runs and pro-
tecting other fish species in Oregon, Washington, Idaho and Western Montana.

Since 2001, dollar-for-dollar, the fish screening and fish passage facilities funded
by FRIMA are among the most cost-effective uses of public and private fisheries res-
toration dollars.
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Over the past six years, more than $10 million in federal funds has leveraged
nearly $20 million in private, local funding. This money has protected more than
550 river miles of fish habitat and species throughout the Northwest.

This program has wide support, including from Oregon Governor Kulongowski.

Community leaders, fisheries managers, agricultural producers and irrigators, and
environmental organizations—the National Audubon Society, American Rivers, and
Oregon Trout—all recognize the benefit of this program.
While he was Governor of Idaho, Interior Secretary Dirk Kempthorne said,
. . the FRIMA program serves as an excellent example of government and pri-
vate land owners working together to promote conservation. The screening of irriga-
tion diversions plays a key role in Idaho’s efforts to restore salmon populations
while protecting rural economies.” And this year, for the first time, Interior included
a million dollars in its FY07 work plan to fund FRIMA. Up until now, every federal
dollar for FRIMA has been added by Congress, and I hope this is sign that the Ad-
ministration’s attitude toward this program is truly changing.

I look forward to working with Secretary Kempthorne and with all of our col-
leagues here on the Committee to reauthorize this important program.

Finally, I want to thank Sen. Cantwell for her leadership in drafting S. 1258, a
bill to allocate security costs at Bureau of Reclamation dams, which I have co-spon-
sored.

Water and power users of these projects agree that they ought to pay their fair
share of security costs, but believe that these costs are no different than other oper-
ations and maintenance costs and the 15% allocation should apply to security just
as it does to these other costs. And that’s what this bill would do.

«

PREPARED STATEMENT OF HON. MARIA CANTWELL, U.S. SENATOR FROM WASHINGTON
SITE SECURITY COSTS AT FEDERAL DAMS

Mr. Chairman, I am pleased that the Water and Power Subcommittee is holding
this hearing on S. 1258 that is important legislation to ensure that water and power
customers across the West are afforded fairness and certainty in paying for security
costs at federal dams.

I would like to specifically welcome Shannon McDaniel from Pasco, Washington.
Mr. McDaniel is Manager of the South Columbia Basin Irrigation District and is
testifying for the National Water Resources Association today.

Mr. Chairman, this legislation will expressly authorize the Bureau of Reclama-
tion’s program to enhance site security at federal dams. This legislation will also
ensure appropriate Congressional oversight and provide certainty to water and
power customers in terms of a fair, durable and equitable allocation of costs they
will pay in the future.

I introduced S. 1258 with my colleagues Senators Murray, Wyden, Hatch, Smith,
and Allard to ensure that costs of enhanced security measures in this post-9/11
world that the Bureau of Reclamation seeks to recover from water and power cus-
tomers are fairly allocated.

Following the terrorist attacks of September 11, 2001, the Bureau of Reclamation
undertook an aggressive program protect important Western, multi-purpose
projects, including Grand Coulee Dam in Washington state.

As multi-purpose projects, these dams not only provide clean, renewable energy,
they also provide important flood control, water storage for irrigation, municipal and
industrial users, and recreation and environmental mitigation benefits.

Everyone agrees that it is important for Reclamation to act to protect our critical
national infrastructure. The disagreement arises over who should pay for these en-
hanced security measures.

Initially, the Commissioner of Reclamation agreed that protection of these impor-
tant federal dams is in the national interest and, therefore, the costs of enhanced
security measures should be a federal expense.

But in 2005, Reclamation abruptly changed its position, probably because OMB
forced the change, and decided to make water and power customers pay all the costs
of increased guards and patrols. In Western states, this is currently about $20 mil-
lion per year.

This means about $5 million to the Pacific Northwest. And water and power cus-
tomers are asked to shoulder all of these costs.

I find this unfair to federal water and power customers and an irresponsible way
to administer an important federal security program. I believe that Reclamation’s
griginal determination that these costs should be a federal obligation was the right

ecision.
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Everyone agrees that these critical dams must be protected because they are fed-
eral assets which provided benefits to entire regions of the country. But is it unfair
to force water and power customers to pay 100% of these enhanced security costs.

These costs are then passed on to the end-use customer, many of which are farm-
ing families with limited incomes.

Some wholesale customers are willing to pay for a portion of these costs, as long
as there is transparency and certainty in the program. They have a right to know
where their hard earned money is being spent and why.

In a similar Reclamation program for these federal projects, authorized under the
1978 “Safety of Dams Act”, water and power customers pay 15% of the costs for pro-
tecting the structural safety of federal dams.

The Safety of Dams cost share formula means that water and power customers
pay a reasonable share of the costs and have more certainty about what they must
pay for the structural safety of dams.

S. 1258 extends the same reasonable cost share allocation and certainty to Rec-
lamation’s enhanced security costs by applying the cost-sharing formula from the
Safety of Dams Act to future capital and operation and maintenance costs for site
security.

S. 1258 also expressly authorizes the site security program and requires Reclama-
tion to provide annual reports to Congress on:

a) site security activities undertaken for each fiscal year;

b) a breakdown of those costs that indicates which are for pre-9/11 activities
and which are for post-9/11 measures; and

¢) a five-year planning horizon that gives Congress and customers a look at
anticipated costs and expenditures.

I think the compromise contained in S. 1258 is a fair one and I hope we can re-
solve this issue this year. I understand similar legislation has been introduced in
the House (H.R. 1662) and reported favorably by the House Water and Power Sub-
committee. I hope this subcommittee can do the same.

I look forward to hearing today’s testimony from our witnesses.

PREPARED STATEMENT OF HON. JON KyL, U.S. SENATOR FROM ARIZONA
S. 300—THE LOWER COLORADO RIVER MULTI-SPECIES CONSERVATION PROGRAM ACT

Mr. Chairman, Members of the Subcommittee, thank you for holding this hearing
on S. 300, the Lower Colorado River Multi-Species Conservation Program Act. I in-
troduced this bill, along with Senators Ensign, Feinstein, and Reid, in January
2007, to protect and implement the Lower Colorado River Multi-Species Conserva-
tion Program. This bill is nearly identical to legislation I introduced late last year
with Senators Ensign, Feinstein, and Reid.

The Lower Colorado River Multi-Species Conservation Program, otherwise known
as MSCP, is a comprehensive, joint effort among 50 federal and non-federal entities
in Arizona, California, and Nevada whose purposes are to: (1) protect fish and wild-
life along the lower Colorado River while ensuring the certainty of existing river
water and power operations; (2) protect threatened and endangered wildlife under
the Endangered Species Act; and (3) prevent the listing of additional species on the
lower Colorado River.

To accomplish these goals, the MSCP will create more than 8,100 acres of ripar-
ian, marsh, and backwater habitat and implement additional measures to protect
26 endangered, threatened, and sensitive species. The program covers approxi-
mately 400 miles, including the full-pool elevations of Lake Mead to the United
States-Mexico Southerly international Boundary.

The program costs will be spread over 50 years, and split fifty-fifty between the
federal government and the non-federal entities covered by MSCP. Arizona and Ne-
vada will each bear 25 percent of the non-federal costs and California will bear 50
percent of the non-federal costs.

The Secretary of the U.S. Department of the Interior approved the program on
April 2, 2005, after nearly a decade of complex negotiations and considerable plan-
ning efforts by federal, state, tribal, and local officials, and water and power cus-
tomers.

Although implementation of the program began in April 2005 under the Depart-
ment of the Interior’s existing authority, legislation is needed to protect the substan-
tial financial commitments that the non-federal parties are making to species pro-
tection. To that end, the bill (1) expressly authorizes appropriations to cover the fed-
eral share of the program costs; (2) directs the Secretary of the Interior to manage
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and implement MSCP in accordance with the underlying program documents; and
(3) provides a waiver of sovereign immunity to allow the non-federal parties to en-
force, if necessary, the underlying program documents. The waiver, however, does
not allow an action to be brought against the United States for money damages.

Late in 2006, the House Committee on Resources, Subcommittee on Water and
Power held a comprehensive field hearing in Arizona on the MSCP Act. Unfortu-
nately, Congress adjourned before it could take action on the bill. Since then on July
24, 2007, the House Water and Power Subcommittee held another hearing on the
legislation. Both hearings highlighted the vital importance of the program to Colo-
rado River users in Arizona, California, and Nevada, and to endangered and threat-
ened species along the lower Colorado River.

Given the bipartisan support for S. 300, I hope that the Committee will work with
me and the bill’s cosponsors in securing its swift passage in the 110th Congress.

PREPARED STATEMENT OF HON. GORDON H. SMITH, U.S. SENATOR FROM OREGON

Mr. Chairman, I appreciate your holding this legislative hearing today on several
bills pending before the subcommittee. I am a cosponsor of two of the bills being
heard today, and look forward to working with my colleagues to get these bills en-
acted. I want to welcome Marc Thalacker of the Three Sisters Irrigation District in
gister, Oregon, who is here to testify today on behalf of the Oregon Water Resources

ongress.

The first bill that I have cosponsored is S. 1522, the Fisheries Restoration and
Irrigation Mitigation Act of 2007. This bill would reauthorize an important program
in the Pacific Northwest that has provided federal funding, on a cost-shared basis,
for the screening of water diversions and other facilities to protect fish in our region.

There are numerous fish runs listed as either threatened or endangered through-
out the Pacific Northwest. The health of these runs affects the commercial fisheries
not only off the West Coast, but for Canadian and Alaskan fishermen as well.

The FRIMA program was originally authorized in 2000. It has been an important
partnership that has assisted numerous Oregon irrigation districts to construct fish
screens and fish passage facilities. Funds for Oregon projects have generally been
leveraged so that the non-federal cost share has been much larger than required
under the program. Participation in the program is strictly voluntary.

Reauthorization of the FRIMA program is supported by the Oregon Water Re-
sources Congress, as well as the Idaho Water Users Association and the Washington
State Water Resources Association. I am glad that the Administration’s testimony
supports the goals of the program.

The second bill before the subcommittee today that I have cosponsored is S. 1258,
relating to site security costs at Bureau of Reclamation facilities. In the post-Sep-
tember 11th era, the Bureau of Reclamation has undertaken a number of site secu-
rity measures at the federal dams under its management. Reclamation has taken
the position that facility fortifications should be non-reimbursable expenditures, but
that project beneficiaries should pay for all of the increased security operation and
maintenance (O&M) costs. There are no cost control measures on this program,
which has been an on-going concern for Reclamation’s water and power customers.
This bill would put the site security program under the Reclamation Safety of Dams
program, which has well-established reimbursement and consultation requirements.

Again, Mr. Chairman, thank you for convening this hearing. I look forward to the
testimony from today’s witnesses.

Senator WYDEN. Senator Allard.

STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR
FROM COLORADO

Senator ALLARD. Senator Wyden, thank you very much for recog-
nizing me. I am here to talk about S. 1477, which is an effort by
both Senator Salazar and myself to improve water management in
the State of Colorado.

Mr. Chairman, thank you for holding this hearing today and
thank you, Senator Corker, also for being here and allowing me to
speak briefly on behalf of the bill to authorize the rehabilitation of
the Jackson Gulch Project, which Senator Salazar and I are spon-
soring together.



6

I'd like to extend a special welcome to Gary Kennedy, who is also
here to testify in support of this bill.

As I'm sure you're aware, Mr. Chairman, many federally-owned
Bureau of Reclamation projects throughout the West are at, or
past, their life expectancy and are in severe need of rehabilitation.
While the cost of rehabilitation is generally one-half to one-third of
the cost of replacing a project, this is more than many small rural
communities can afford. The Bureau has maintained that rehabili-
tation equates to operations and maintenance, which in many cases
is turned over to local operating agencies long ago.

It seems to me however, that these two things are not the same.
No matter how many oil changes or tune-ups you perform on a car,
there comes a point where it’s no longer serviceable. The same can
be said of these water projects. Local entities have worked dili-
gently over the years to care for and make repairs to these projects,
but eventually they reach the end of their operational life and
move, and more extensive help is needed, especially in light of ever
increasing Federal water standards and ever-diminishing water
supplies. I believe that the Federal Government should play a role
in assisting local communities in the rehabilitation of federally-
built, federally-owned projects.

The bill being discussed today is S. 1477. It would authorize the
Secretary of Interior to participate in the cost-sharing arrangement
with the local water entity, the Mancos Water Conservancy Dis-
trict, to rehabilitate the canals and other water delivery infrastruc-
ture related to the project. Continued operation of this project is
vital to the delivery of water to residents and agricultural interests
in the Mancos Valley and to Mesa Verde National Park. It is im-
portant to note, under the provisions of this bill, operations and
maintenance will continue to be the responsibility of the District.

Again, thank you for holding this hearing, Mr. Chairman. I look
forward to working with you, other members of the committee, and
our colleagues in the full Senate to ensure that this important bill
is given the opportunity to advance.

Senator WYDEN. Thank you, Senator Allard.

Thank you for your patience as well, Senator Corker.

Senator ALLARD. Thank you, Senator Corker, for yielding to me.
I appreciate that very much.

Thank you, Mr. Chairman.

STATEMENT OF HON. BOB CORKER, U.S. SENATOR
FROM TENNESSEE

Senator CORKER. Thank you much for being here. I know you
have other business. Senator Wyden, Mr. Chairman, I've scratched
out three times who was going to be chairman today. I'm glad it’s
finally you.

Senator WYDEN. We may have to go back to your original draft.

Senator CORKER. OK.

It’s a pleasure to be here with you today to discuss these five
bills. I appreciate the explanation that’s going to be before us.

I would like to elaborate on two of the bills before us today. Let
me address S. 1258, regarding the safety and security of our dams.
First of all, I think all of you know that—and I talk a little dif-
ferently than most of the folks who are going to be testifying
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today—I know most of these issues affect western areas of our
country.

Since 9/11 we've invested a substantial amount of time and
money to ensure protection of these critical assets. S. 1258 address-
es a policy challenge of who should pay for the ongoing cost associ-
ated with the protection and security of these facilities.

As the witnesses discuss this bill, I'd like to ask you provide any
insight that you might have for someone like me who’s in a little
different part of the country, how the costs have been allocated by
other Federal agencies. In particular, I'd love to hear how the ad-
ministration witness would compare what’s happening here, with
the Bureau’s program, with that which happens at the Tennessee
\f{alley 1%uthority. I'd just like to understand the differences there,
if I could.

Another challenge we are faced with now, and one that will be
exacerbated in the future, is how to pay for the renovation and re-
habilitation of hundreds of reclamation facilities through the west-
ern United States. The chairman’s bill, S. 1477, begins with this
debate, and now we’re back to the second chairman I thought
might be here, Chairman Salazar. Good to see you, sir.

I commend the chairman for raising this issue. It’s a serious
challenge. I would like for the witnesses from the administration
to provide the committee a detailed list of all the projects—I know
you can’t do that today, but if you will after the testimony—of all
the projects in need of rehabilitation now, and in the future. Be-
cause I realize this is going to present problems for us down the
road. Please describe the timeline for addressing their rehabilita-
tion and their estimated costs.

With that, let’s not delay any further. I think I may turn it over
to our second chairman and see if he has any introductory com-
ments.

STATEMENT OF HON. KEN SALAZAR, U.S. SENATOR
FROM COLORADO

Senator SALAZAR [presiding]. Thank you very much, Senator
Corker.

I apologize for being late. We were in a procedural road block,
so to speak, on the Senate floor and I was trying to be helpful in
straightening that up.

Let me just take a moment before we call the witnesses up, and
say that I'd like to take a moment to speak about a bill that’s im-
portant to Colorado that’s on the agenda today, and that’s S. 1477.
It’s a bill that authorizes the funding for the Bureau of Reclama-
tion to work with the Mancos Water Conservancy District to carry
out a much-needed rehabilitation project on the Jackson Gulch
canal system in Southwest Colorado.

For us in the West, we know that water is the lifeblood of the
West. We know that water is for drinking and whiskey, whiskey is
for drinking and water is for fighting. I think that’s the adage. So,
when we talk about water we know its importance in the West.

The Mancos Project, including the facilities under this bill, pro-
vide water for irrigated agriculture. The Project provides the mu-
nicipal water supply for the Mesa Verde National Park, the town
of Mancos, and the Mancos Rural Water Supply Company. The
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Jackson Gulch canal system has outlived its expected life and is
now badly in need of rehabilitation. If the system experiences a cat-
astrophic failure, agricultural losses of approximately $1.5 million
annually will occur. The town of Mancos will suffer severe short-
ages and Mesa Verde may be without water during its peak visita-
tion period and fire season.

The people of Montezuma County have shown great patience
with respect to the condition of the Mancos Project, but the situa-
tion is turning dire. The Federal Government could not afford to
continue to ignore the need of this particular project and I hope
that we can move forward to achieve better results in fixing this
project.

So with that, unless Senator Corker has other comments, we’ll
go ahead and call the administration witnesses. So we’ll call the
first panel.

Before starting, I'd like to quickly note that the subcommittee
has received additional written testimony on several bills that are
before us today. That testimony, as well as the written submission
of the witnesses here today, will be made a part of the official hear-
ing record.

The first panel consists of the administration’s representatives.
We have Larry Todd, who is the Deputy Commissioner of the Bu-
reau of Reclamation. We also have Everett Wilson, who is a Deputy
Assistant Director for Fisheries at the U.S. Fish and Wildlife Serv-
ice. Both of them will be available to answer questions about the
matters that are the agenda. Welcome to both of you.

Mr. Todd, please provide us a brief summary of your written tes-
timony. Following that we’ll have a brief question and answer pe-
riod and then move on to the second panel.

STATEMENT OF LARRY TODD, DEPUTY COMMISSIONER FOR
POLICY, ADMINISTRATION AND BUDGET, BUREAU OF REC-
LAMATION, DEPARTMENT OF THE INTERIOR

Mr. Topp. Thank you, Mr. Chairman, members of the sub-
committee. I am Larry Todd, Deputy Commissioner for Policy Ad-
ministration and Budget at the Bureau of Reclamation. I'm pleased
to be here alongside Fish and Wildlife Service to present the De-
partment of the Interior’s views on S. 300, S. 1258, S. 1477, S.
1522, and H.R. 1025.

The Department has submitted written statements on all five of
these bills so I'll be brief.

S. 300—the Department supports the goals of the lower Colorado
River Multi-Species Program Act and is already working collabo-
ratively with the States on the implementation of this program.
The MSCP provides Endangered Species Act compliance for a list
of current and future activities for six Federal agencies and 41 non-
Federal parties. Twenty-six native species are protected by the
MSCP, including six federally listed species.

The MSCP helps ensure that the supply and delivery of water
from the lower Colorado River is not compromised, due to the en-
dangered species compliance issues. The administration has con-
cerns with the language in sections 2, 4, and 5 of the bill. We stand
ready to work with the committee to address these concerns.
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S. 1258 would amend the existing Safety of Dams Act and reduce
the collection reimbursable costs that reclamation currently re-
ceives from customer for guards and patrols at project facilities.
The Department opposes S. 1258. The Department opposition cen-
ters around four primary reasons.

First, because the policy considerations inherent in amending the
Safety of Dams Act. Second, because of the legislation’s grouping,
improperly we believe, of guard and patrol costs with fortification
costs. Third, because S. 1258’s negative impact on Reclamation’s
budget and the U.S. Treasury. Fourth, Reclamation believes S.
1258 could bring unintended results for our water and power cus-
tomers.

The change to 15 percent reimbursement for the total security
budget could work to the detriment of customers in projects where
future capital fortifications are planned. Those security fortifica-
tions beneficiaries would be particularly disadvantaged. Further-
more, Reclamation would be required to collect these costs under
multiple repayment contracts that could extend as long as 50
years.

Having said this, we believe that we have a good working rela-
tionship with the water and power users and have been working
closely with them on costs, certainty, accountability, and trans-
parency in our security program. Although we oppose this bill, we
did not collect full reimbursement in fiscal year 2007, but rather
collected a mid-point of $14.5 million between fiscal year 2006 lev-
els and full reimbursement. This was considered a step toward full
reimbursement in 2008.

S. 1477 would authorize the Department to fund repairs to the
Mancos Project in Colorado, a rehabilitation effort referred to as
the Jackson Gulch Rehabilitation Project. The Department can not
support this bill because the project rehabilitation activity author-
ized under S. 1477 is currently the contractual obligation of the
Mancos Water Conservancy District to fulfill its—pursuant to its
standing operation maintenance contract.

The subcommittee has also asked the Department for its views
on S. 1522, the Fisheries Restoration and Irrigation Mitigation Act
of 2007. This would reauthorize and amend the Fisheries Restora-
tion and Irrigation Mitigation Act of 2000. As noted in the state-
ment submitted for the hearing, the Department supports the goals
of FRIMA, but has concerns with several provisions of the bill.

Because administration of the FRIMA program is the responsi-
bility of the U.S. Fish and Wildlife Service, I'm accompanied today
by Everett Wilson, Deputy Assistant Director for Fisheries in the
Fish and Wildlife Service, who’s available to answer any questions
you might have on S. 1522.

Finally, H.R. 1025 would authorize a feasibility study in the Re-
publican River Basin between Harlan County Lake in Nebraska
and Milford Lake in Kansas. The Department can not support H.R.
1025. Reclamation was part of a planning process for the lower Re-
publican River Basin Appraisal Report in January, 2005. The De-
partment supports the goal of the States as project sponsors to de-
velop a locally supported solution to the water needs in the basin
that is economical, affordable, and environmentally sensible. How-
ever, funds have not been allocated to carry out the provisions of
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H.R. 1025 in the administration’s budget for fiscal years 2007 and
2008. Given Reclamation’s need to focus its limited resources, the
Department can not support this bill.

Mr. Chairman, thank you for the opportunity to testify today.
This concludes my prepared remarks. I'm available to answer any
questions.

[The prepared statements of Mr. Todd and Mr. Wilson follow:]

PREPARED STATEMENT OF LARRY TODD, DEPUTY COMMISSIONER FOR POLICY, ADMIN-
ISTRATION AND BUDGET, BUREAU OF RECLAMATION, DEPARTMENT OF THE INTERIOR

S. 300

Mr. Chairman and members of the Subcommittee, my name is Larry Todd and
am here today to present the views of the Department of the Interior on S. 300,
a bill to authorize a habitat conservation program on the lower Colorado River in
the States of Arizona, California, and Nevada.

S. 300 authorizes the Lower Colorado River Multi-Species Conservation Program
(LCR MSCP) and addresses issues associated with implementation of the program,
including Colorado River water use, investment of appropriated funds, and the en-
forceability of program documents. The Lower Colorado River is a critical resource
to citizens of the southwest. Maintaining compliance with the Endangered Species
Act and avoiding water supply conflicts that have been occurring in other areas of
the West is critical to the Department. The Department supports the LCR MSCP
as well as the intent of S. 300 to further this program. However, the Department
remains concerned about language in Section 2, 4(b), 5(c), and 5(d), which I will dis-
cuss below.

The LCR MSCP was developed through a collaborative partnership with State
leaders, local stakeholders and the Administration. This innovative program ad-
dresses the needs of threatened and endangered fish and wildlife on the lower Colo-
rado River while assuring greater reliability of water deliveries and hydropower pro-
duction. By meeting the needs of fish and wildlife listed under the Endangered Spe-
cies Act, as well as preventing the need to list additional species, the plan provides
greater certainty of continued water and power supplies from the river for Nevada,
California and Arizona—and is designed to allow future water transfers within or
among water users for a 50-year period.

Reclamation began work to develop the LCR MSCP in 1997 and the program was
formally approved and adopted by Secretary Norton in 2005. Under existing au-
thorities, Reclamation has been implementing activities that are similar in nature
to those described in this program since 1997 when the U.S. Fish and Wildlife Serv-
ice issued a Biological Opinion for southwestern willow flycatcher, bony tail chub,
Yuma clapper rail and razorback sucker fish. In 2001, Reclamation adopted interim
Surplus Guidelines that define when water operations can provide surplus water to
water users in the Lower Colorado River Basin, and the Biological Opinion for that
action is being implemented through the LCR MSCP. With these and other actions,
Reclamation has been meeting the requirements of the Endangered Species Act
(ESA) for over a decade.

Reclamation has spent a total of $9.5 million in FY2004 and FY2005, and spent
$13 million in FY2006 from both Federal and non-Federal sources pursuant to the
Program’s Funding and Management Agreement with non-Federal entities. The
LCR MSCP Steering Committee supports a budget of over $16 million for FY 2007.
In addition to establishing over 270 acres of new habitat along the Colorado River,
Reclamation has stocked 46,079 razorback suckers and 14,836 bony tail chub into
the lower Colorado River since 2004. A significant amount of money has been spent
on the research and monitoring needed to develop a sound scientific foundation for
this 50-year program. Accomplishment reports for FY2004 and FY2005 have been
approved by the MSCP Steering Committee, reviewed by the U.S. Fish and Wildlife
Service, and found to be in compliance with the LCR MSCP ESA Section 10 Permit.
The FY2006 report has been approved by the Steering Committee and U.S. Fish and
Wildlife Service. All reports can be found on Reclamation’s website at
www.lermscp.gov.

In Reclamation’s FY2008 budget, which is awaiting Congressional approval, $7
million has been identified from Federal funding for the program, with a $7 million
match from non-Federal partners.

Since presenting testimony on HR 5180 last year, the Department is pleased to
report progress toward resolving issues surrounding section 3(b). As written, this
Section would direct the Secretary to enter into an agreement with the States of
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Arizona, California and Nevada providing for the use of Colorado River water spe-
cifically for habitat creation and maintenance purposes. The Department believes
that through existing contract terms, willing seller transactions, and current poli-
cies, Reclamation can utilize Colorado River (and non-Colorado River) water to im-
plement the program. However, Reclamation has made progress with our funding
partners in the Lower Basin States to develop an agreement acceptable to all par-
ties on the use of Colorado River water for program purposes. Such an agreement
could facilitate program implementation, and we look forward to continuing produc-
tive efforts with our partners on this proposed agreement.

We do have a couple of concerns with provisions contained in S. 300. The geo-
graphic definition of the Lower Colorado River in section 2 should be clarified to
match that contained in the MSCP Program Documents. The Administration cannot
support the language in section 4(b) of this bill allowing the Secretary to invest ap-
propriated moneys that are not required to meet current program expenditures. In-
vesting appropriations provides additional monies to finance a governmental pur-
pose outside of the normal appropriations process.

We are also concerned about section 5(c), which addresses judicial review of pro-
gram documents. We note that this provision has been modified from the language
introduced in the last session of Congress, and that language has been added clari-
fying that the United States would not be liable for claims for money damages. Nev-
ertheless, we have been advised by the Department of Justice and we are concerned
that this provision could expand Federal litigation exposure in significant respects
and open the door for judicial intrusion into administrative decision making. We
would appreciate the opportunity to continue to work with the committee to address
our concerns regarding section 5(c).

Section 5(d) seeks an explicit exemption from the Federal Advisory Committee
Act. The Department believes that this exemption is not necessary as the program
was determined by the Director of the U.S. Fish and Wildlife Service to be an Eco-
system Recovery and Implementation Team (ECRIT) pursuant to section 4(f)(2) of
the ESA, thereby making the LCR MSCP Steering Committee exempt. Therefore,
we believe section 5(d) is superfluous and we recommend deleting it.

The Department already has clear authorities to administer this program under
existing statutes, and Reclamation began actively implementing the full LCR MSCP
program in 2005. Through implementation of this program, the likelihood of a water
conflict on the lower Colorado River is reduced.

The Department supports the LCR MSCP and will continue to work with inter-
ested stakeholders that seek to enhance the program. Thank you for the opportunity
to comment on this legislation. We look forward to working with you on the various
concerns we have. I am happy to take any questions.

S. 1258

Mr. Chairman and Members of the Subcommittee, I am Larry Todd, Deputy Com-
missioner of the Bureau of Reclamation. I am pleased to be here today to present
the Department of the Interior’s views on S. 1258, legislation to amend the Rec-
lamation Safety of Dams Act and redirect reimbursable costs for dam safety activi-
ties. The Department opposes S. 1258, as introduced.

S. 1258 would make major changes to the process and revenues used by Reclama-
tion to secure its facilities resulting in a loss of receipts to the Treasury. This pro-
posed legislation addresses two components of Reclamation’s site security program:
(1.) capital investment (mainly facility fortification) and (2.) operation and mainte-
nance (O&M), which consists mainly of guards and patrol functions. Currently, Rec-
lamation treats security-related capital investment as non-reimbursable costs, and
security-related O&M expenses as project costs subject to reimbursement based on
project cost allocation. S. 1258 would change this methodology, eliminating the dis-
tinction between capital investment and O&M costs so that Reclamation would be
required to treat 85% of the capital investment and O&M security costs as non-re-
imbursable, while the remaining 15% would be recovered from the reimbursable
project purposes.

Reclamation understands that the impetus for this legislation is concern over in-
creased security related costs incurred for all Federal facilities after September 11,
2001. However, our agency has been and remains committed to working with our
customers and with Congress to ensure fair, consistent and efficient policies related
to the treatment of these costs. The Department does not believe that the changes
instituted under S. 1258 would be a positive step in this direction.

As explained in reports submitted by Reclamation to Congress in May 2005 and
February 2006, Reclamation distinguishes capital costs of security-related fortifica-
tions from security-related O&M costs. Since the beginning of increased security lev-
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els in fiscal year 2002, Reclamation has treated security-related capital investment
as non-reimbursable. From fiscal year 2002 through the end of fiscal year 2007, for
example, Reclamation will have funded over $66 million in fortification costs, none
of which has been passed on to customers.

Treatment of post-9/11 O&M (guard and patrol) costs has been different, however.
Early on, when security was increased at Reclamation facilities immediately after
9/11, Reclamation took the position that while these are clearly O&M costs, until
a stable budget pattern emerged, and until customers had sufficient time to make
the necessary adjustments to their planning and budgets, these costs should be non-
reimbursable. Therefore, from FY 2002 through FY 2004, Reclamation’s budget pro-
pgsals called for post 9/11 security-related O&M costs to be treated as nonreimburs-
able.

However, in its FY 2005 and all subsequent budget proposals, Reclamation re-
turned to the pre-9/11 practice of treating security-related O&M costs as reimburs-
able by project allocation. Report language which accompanies the FY 2005 Energy
and Water Development Appropriation, however, directed Reclamation not to begin
reimbursement in FY 2005, and additionally, provide a report to Congress on the
delineation of planned reimbursable costs. Later, Congress’ FY 2006 appropriations
report language limited security-related O&M reimbursement to $10 million out of
total costs of $20.9 million in FY 2006.

Reclamation’s FY 2007 budget proposal anticipated total security-related O&M
guard costs of $20.9 million. Of that amount, $2 million is allocated to non-reim-
bursable project purposes and requires appropriations. Reclamation anticipated full
reimbursement of the remaining %18.9 million, of which approximately $11.6 million
is in up-front funding not requiring appropriations, and approximately $7.3 million
would be repaid to the Treasury and requires appropriations. However, because a
Continuing Resolution in FY 2007 left unanswered the reimbursement amounts for
the current fiscal year, Reclamation has moved to collect $14.5 million as a mid-
point between the $10 million cap in FY 2006 and the full $18.9 million we expect
to be reimbursable in FY 2008.

Under S. 1258, instead of the $18.9 million future annual reimbursement Rec-
lamation currently anticipates, Reclamation would instead receive only 15% of
roughly $33.1 million in total security-related O&M guard and fortification costs, or
at most, about $5 million each year depending upon the structure of repayment.
This would result in an additional financial burden to the United States of about
$13.9 million per year in reduced reimbursement. Up-front funding would be re-
duced by approximately $9.7 million annually and Reclamation would need addi-
tional appropriations in order to carry out planned security activities.

Reclamation believes this legislation could bring unintended results for Reclama-
tion water and power customers. While the change to 15% reimbursement of secu-
rity-related O&M costs would benefit some customers, the change to 15% reimburse-
ment of currently non-reimbursable security-related capital costs would work to the
detriment of customers in projects where future capital fortification expenditures
are planned. Water and power customers of projects whose security fortifications
were lower in priority and therefore not completed prior to the bill’s enactment
would be particularly disadvantaged. Furthermore, Reclamation would be required
to collect these costs under multiple repayment contracts that could extend as long
as 50 years.

Indeed, what is less certain are the future costs for facility fortifications that Rec-
lamation’s water and power customers would absorb as reimbursable. The total cost
of internally-approved fortifications for FY 2007 and future years is $35.4 million
($78.8 million minus the $43.4 million that was spent through FY 2006), and this
figure does not include potentially significant additional fortification activities still
under study. Under S. 1258, 15% of these fortification costs would become reimburs-
able by customers.

Reclamation has met with its customers frequently in the past several years on
this issue, and we understand and share our contractors’ desire for stable, predict-
able security assessments. We recognize that certainty, accountability, and trans-
parency are important in the financing of this program. However, we believe that
the site security program is now sufficiently established, and the benefits to contrac-
tors is sufficiently clear, so that reimbursable costs for our customers are adequately
quantified, fairly allocated and understood in the ratepaying community.

Reclamation is interested in working with the subcommittee to address its cus-
tomers’ concerns in the administration of the security program. However, S. 1258
does not provide a workable solution to address those concerns. Mr. Chairman, this
concludes my testimony. I am pleased to answer any questions the subcommittee
may have.
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S. 1477

Mr. Chairman and Members of the Subcommittee, my name is Larry Todd, and
I am Deputy Commissioner at the Bureau of Reclamation. Thank you for the oppor-
tunity to appear today to present the Administration’s views on S. 1477, a bill to
authorize funding for repair to the Mancos Project (Project) and referred to as the
Jackson Gulch Rehabilitation Project (Rehabilitation). This bill would require that
80% of the costs of project rehabilitation activity that would be authorized under
this bill’s provisions be borne by taxpayers. Project rehabilitation is currently the
contractual obligation of the Mancos Water Conservancy District (District) to fulfill
pursuant to its standing O&M contract. Relieving the District of this obligation
would set a precedent for other projects across the country in need of rehabilitation.
For these reasons, the Administration opposes this bill.

The Project is located in southwestern Colorado near Mancos, consisting of a
10,000 acre-foot reservoir, an inlet canal, and an outlet canal. This Project provides
supplemental irrigation water for approximately 13,746 acres of irrigated farmland.
Additionally, this project provides municipal and industrial (M&I) water for the
Town of Mancos and the surrounding rural area, and to Mesa Verde National Park.

The Project was completed in 1948. During the twenty-year period from 1942 to
1962, the District paid Reclamation in advance for O&M costs for Project facilities.
However, in 1962, responsibility for O&M of the facilities was fully transferred to
the District as provided for in the Repayment Contract. Title to Project facilities re-
mains with the United States.

The proposed legislation would authorize $6,452,311 for the federal share of the
cost of rehabilitating the 59-year old Project. This amount represents 80% of the
costs of rehabilitation. Reclamation has previously assisted the District in cost esti-
mates for the new work and has also assisted in reviewing their current project
needs for a long term rehabilitation plan. The District has completed a study
through a private engineering firm to assess the Project needs and to prepare a
study for the repair/replacement of facilities. The requested funds appear sufficient
to make the needed repairs and improvements, as outlined in the District’s plan.

Reclamation agrees that there is a need for rehabilitation of the Project. Due to
its age, major rehabilitation is needed on the inlet and outlet canals and associated
structures. Delivery of agricultural and M&I water could be affected if these repairs
are not completed. The District, however, is solely responsible for the operation,
maintenance, and replacement of these facilities, pursuant to their contract and
should not be relieved of that obligation.

Mr. Chairman, this concludes my testimony. I am pleased to answer any ques-
tions.

H.R. 1025

Mr. Chairman and Members of the Subcommittee, my name is Larry Todd, and
I am Deputy Commissioner of the Bureau of Reclamation. I am pleased to provide
the Administration’s views on H.R. 1025, legislation authorizing a feasibility study
to improve water management in the Republican River Basin between Harlan Coun-
ty Lake in Nebraska, and Milford Lake in Kansas.

Reclamation was included in the early stages of the project planning process that
resulted in completion of the Lower Republican River Basin Appraisal Report in
January 2005. We support the goal of the States, as project sponsors, to develop a
locally-supported solution that is economical, affordable and environmentally sen-
sible. However, funds have not been allocated to carry out the provisions of H.R.
1025 in the Administration’s budgets for fiscal years 2007 and 2008. Given Reclama-
tion’s need to focus its limited resources on maintaining its existing infrastructure
a}I11d kc):olrlnpleting on-going construction projects, the Administration cannot support
this bill.

Background

Reclamation has been working with the States on Republican River Compact
water supply issues for many years. There is some important background informa-
tion that I would like to share with you today to provide context for consideration
of this legislation.

In 1998, Kansas filed a U.S. Supreme Court lawsuit against Nebraska and Colo-
rado because of their belief that Nebraska was using more than its allocation of
water under the Republican River Compact. The three States negotiated a settle-
ment that was approved by the United States Supreme Court in May 2003.

In accordance with the Final Settlement Stipulations, the States agreed to pursue
in good faith, and in collaboration with the United States, system improvements in
the basin, including measures to improve the ability to utilize the water supply
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below Hardy, Nebraska, on the Republican River’s mainstem. Reclamation’s ap-
praisal study analyzed a number of alternatives recommended by the Compact Com-
missioners. The results from the study indicate that the water supply in the basin
is not being fully utilized. With improvements in the existing systems and possibly
with additional storage capability, the systems could be managed to alleviate some
of the water shortage problems that exist in the lower reaches of the basin. The Set-
tlement provided for Compact accounting which is indicating overuse of the alloca-
tions by Colorado and Nebraska. Reclamation has been working with the States in
an effort to achieve and sustain Compact compliance. These efforts have included
the release of 2007 storage water at Bonny Reservoir in Colorado in response to a
“call” placed by the State Engineer; and approval of temporary sales of project water
in 2006 and 2007 to reduce consumptive use in Nebraska and provide additional
water supply to project lands in Kansas. Reclamation has worked closely with
project beneficiaries and the States to find more effective and efficient ways to de-
liver water, and will continue to do so in the future.

Mr. Chairman, that concludes my testimony, I would be pleased to answer any
questions.

PREPARED STATEMENT OF EVERETT WILSON, DEPUTY ASSISTANT DIRECTOR FOR
FISHERIES, F1SH AND WILDLIFE SERVICE, DEPARTEMNT OF THE INTERIOR

S. 1522

Chairman Johnson and Members of the Subcommittee, thank you for inviting the
U.S. Fish and Wildlife Service (Service) to provide a written statement on S. 1522,
to reauthorize the Fisheries Restoration and Irrigation Mitigation Act of 2000
(FRIMA) for fiscal years 2008 through 2014. The Administration supports the prin-
ciples of FRIMA as one of the tools to conserve and restore native anadromous and
resident fish populations in the Pacific Northwest.

On November 13, 2000, Congress enacted Public Law 106-502, the Fisheries Res-
toration and Irrigation Mitigation Act (FRIMA). This Act created a voluntary fish
passage partnership program administered by the Department of the Interior. The
geographic scope of the FRIMA program is the Pacific drainage area of Idaho, Or-
egon, Washington, and western Montana.

For decades, state, tribal, and federal fishery agencies in the Pacific Northwest
have identified the screening of irrigation and other water diversions, and the re-
sultant improvements to fish passage as an effective and important means to pro-
tect, recover, and restore native anadromous and resident fish populations. Irriga-
tion districts in the Pacific Northwest also recognize that poorly-designed or
unscreened water diversions result in fish mortality. Nearly 80 percent of water di-
versions in the Pacific Northwest are unscreened, and many have passage obstruc-
tions that pose a major risk to juvenile and adult threatened and endangered fish,
including salmon, steelhead, bull trout, cutthroat trout, and Klamath basin suckers.

The FRIMA program is carried out by the Service on behalf of the Secretary of
Interior, and the program focuses on screening water diversions and improving fish
passage. FRIMA projects can result in nearly 100 percent survival of fish at what
were often impassable and deadly water control structures. The program promotes
both sustainable agriculture and sustainable fisheries and has strong support from
both the public and the states—it is an example of the cooperative approach needed
to restore depleted, native fish stocks.

The States of Idaho, Montana, Oregon, and Washington, along with tribal and
local governments have worked closely with the Service to assure projects are care-
fully evaluated and prioritized before being funded. Local and state governments
have shown a strong commitment to the program, investing their own staff time and
dollars to ensure projects are well designed and properly implemented. The FRIMA
Steering Committee, made up of state, tribal, and federal representatives, ensures
a collaborative approach to program implementation. FRIMA projects have involved
the active participation and support of over 200 partners who make up the wide
array of conservation districts, counties, cities and towns, irrigation districts, tribes,
resource conservation and development councils, and environmental organizations
that support this program. One indication of the strong support for this program
is the amount of local cost share for FRIMA projects. Although the legislation only
requires a non-federal cost share of 35 percent, the local cost share for the FRIMA
program has averaged 55 percent.

From fiscal years 2002 through 2006, 121 FRIMA projects have been funded, 59
of which have been completed. In addition, there are many more acceptable projects
with partners that are willing to provide their cost share amount. Through 2004
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(the most recent year for which summary accomplishment reports are available),
FRIMA projects protected 656 miles of stream, fixed 15 fish barriers, installed 68
fish screens, conducted nine inventories, completed five pre-design analyses, and de-
veloped one database.

The Administration supports the principles of FRIMA and recognizes that, in
some instances, BPA funds are treated as non-federal cost share amounts. However,
more study and evaluation is needed to determine whether Bonneville funds should
be counted toward the non-federal component of FRIMA.

In conclusion, FRIMA projects contribute to our efforts to restore and conserve
anadromous and resident fish populations in the Pacific Northwest. The FRIMA pro-
gram is cost-effective and operates in a collaborative, partnership-driven manner
with private landowners, non-governmental organizations, community leaders, and
local, state, and tribal governments. The Administration supports the principles of
FRIMA and looks forward to working with the Committee to address concerns with
the legislation.

Senator SALAZAR. Thank you, Mr. Todd.

First, let’s go to S. 300 by Senator Kyl. Your testimony indicates
that close to $40 million has already been expended to implement
the MSCP. You also raised several concerns about the legislation.
I note that you raised concerns about, it seems I think, every piece
of legislation that’s before us today.

On this very important program to the lower basin of the Colo-
rado River, I'll ask you the following questions. Would there be any
benefit to the program from enacting this legislation?

Mr. Topp. Well, the administration believes that we do have au-
thority to implement the program. However, any sanction by Con-
gress to help support this effort, we believe is helpful.

Senator SALAZAR. Does Reclamation believe that it has the ade-
quate authority to use water from the lower Colorado River for en-
vironmental purposes?

Mr. Topp. Well, we have authority whenever projects are built
and operated and maintained, and a requirement to comply with
the Endangered Species Act. In this collaboration effort we are
complying with the Endangered Species Act, and yes, we do have
authority to do that.

Senator SALAZAR. Let me ask you a question on S. 1258, the leg-
islation introduced by Senator Cantwell. The water and power
users’ testimony describes problems that exist with Reclamation’s
current approach to allocating security costs. These problems in-
clude: the lack of transparency in determining the level of security
needed, and the claim that site security costs are only allocated to
water and power users, not to other project beneficiaries. How do
you respond to these concerns?

Mr. Topp. Well, first, Mr. Chairman, we have invited and we do
support the inclusion of the water and power managers and boards
to attend, and to get the proper clearances, so that we can share
classified information with them and other information that we're
holding that is not really for public dissemination. I think with all
security efforts, we have to draw that line, but they do have a right
to know and we certainly invite them to do so, and we would like
them to do that.

On the allocation piece: we have allocations for all of our
projects. In joint use facilities like dams, where you can not divide
out all of the different uses in a separable way, you allocate them.
So, when we’re protecting facilities like dams, we apply these costs
to the operation and maintenance allocation of that particular facil-
ity. That gets distributed among the functions and then out to the
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water and power users. I don’t believe that we are inconsistent
with how we apply that allocation across the different facilities.
Every facility has a different one, we’re being very consistent.

Senator SALAZAR. Let me ask you this question, Mr. Todd. Would
there be other approaches that Reclamation has considered that
would provide more certainty in the allocation of the security costs?

Mr. TopD. Well, certainly we have information about our security
program now that we’ve been in it since 2002. I believe that we've
had a very level and consistent security program. Our guard costs
have not been very variable at all, they’'ve been very consistent
from year to year.

Senator SALAZAR. OK, I have a question on S. 1522. Both the Or-
egon Water Resource Congress and your testimony hailed FRIMA
as a true success for the Pacific Northwest. Why hasn’t the admin-
istlg?ation requested any funding for the program in its annual budg-
ets?

Mr. Wilson.

Mr. WILSON. Thank you, Senator.

The administration has not requested funding for this just due
to the priorities and the amount of funding that we have to work
within. It falls at a lower priority than other things that we do
fund, simply.

Senator SALAZAR. Let me go back, just for a minute, on S. 1477
concerning the Jackson Gulch Project. You oppose Federal support
for the rehabilitation of this project, Mr. Todd, according to your
statement, because you believe it would set a precedent for other
projects across the country in need of rehabilitation.

It seems that Reclamation is much more concerned about lim-
iting its budget, rather than protecting the condition of Federal as-
sets, and this is, in fact, a Federal asset. Isn’t the Jackson Gulch
situation an example of a much larger problem that we have with
a number of Reclamation projects around the country? Is Reclama-
tion doing anything it can to address the crisis that I anticipate is
coming with an infrastructure within the Bureau of Reclamation
that is aging more and more, year by year?

Mr. TopD. Well, certainly there is an aging infrastructure issue
that seems to be out across the West and, in particular, for certain
districts. However, Reclamation, through Reclamation long-stand-
ing law, is directed by Congress to have repayment and operation
maintenance contracts and to transfer these responsibilities to dis-
tricts. In accordance with those laws, we do have a contract with
the Mancos Conservancy Irrigation District to operate and main-
tain those facilities. So, with that contract and with that history—
procedures, this is very common within Reclamation, for irrigation
districts to have that responsibility.

Senator SALAZAR. You would acknowledge, though, Mr. Todd,
that these canals do, in fact, need to be rehabilitated, that’s the
point of view of the Bureau of Reclamation, correct?

Mr. TopD. On the Mancos, yes. They do. We have worked with
that District. We have had annual reviews and we’ve also had for-
malized 6-year reviews.

Senator SALAZAR. So we’re in agreement here that the reclama-
tion needs to be conducted. Have you also recognized that the Bu-
reau of Reclamation is the owner of this project?
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Mr. ToDD. Yes.

Senator SALAZAR. Do you acknowledge that without Federal
funding, the District in that part of our Nation, given the econom-
ics of that part of our Nation, will not be able to afford to make
the necessary rehabilitation that is required?

Mr. Topp. Mr. Chairman, on that point, I'm not aware that we
have any economic studies that would demonstrate that. So I don’t
really know the answer to that.

Senator SALAZAR. OK, might you have a different point of view
on this project, on the Bureau’s role, and perhaps funding of this
rehabilitation project, if you were aware of the economic factors
that would make it impossible for the District to, essentially, fund
the repairs on its own?

Mr. Topp. Well certainly, that would create a situation for the
District. However, we do need to refer back to the contracts and re-
sponsibilities that this District has had since the 1940’s. It is their
responsibility, since the 1940’s, to have maintained these facilities.

Senator SALAZAR. Do we have examples in other parts of the
country where the Bureau of Reclamation has—notwithstanding
those operation and maintenance agreements—helped to fund the
rehabilitation of Bureau of Reclamation facilities?

Mr. ToDpD. Only if it’s been specifically directed by Congress.

Senator SALAZAR. OK, so if it’s specifically directed by Congress,
then it has happened.

We have additional questions for you, but we will just ask you
to respond to those on the record unless Senator Corker has addi-
tional questions for you.

Senator Corker.

Senator CORKER. I do, Mr. Chairman, and I know you were a few
minutes late taking care of trying to solve a problem on the floor.
I just want to thank you for your continued efforts to try to make
things work on the Senate floor the way you do. I appreciate that
very much.

Senator SALAZAR. Thank you, Bob.

Senator CORKER. Sure.

I know that, I mean it’s easy to pick up the rub here, obviously,
and that is that you have local districts who have financial issues
and you've got a Bureau here that is used to getting paid by those
districts. We've reached a point in time where, you know, the good
Senator and others are trying to figure out ways of working that
out. From the standpoint of good government, I guess I have a lit-
tle bit of concern that, as with everything here in Washington—
camel nose under the tent—once you start doing something in one
area, it ends up somehow or another migrating in every other part
of the country. All of us are entrepreneurial and once we see one
area with a different set of standards, somehow or another we
transfer that to other places. That’s our role, to sort of figure those
things out and make it all work together.

But, and I asked you a question, I guess, in my opening com-
ments and I don’t know if you would know the answer. But, just
from the standpoint of S. 1258, do you have any idea how the Ten-
nessee Valley Authority, for instance, handles its security in that
regard and how those costs are passed along? Or what any other
part of the country may do in that regard?
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Mr. ToDD. It’s my understanding that—and we do have working
relationships with TVA and the Corps of Engineers on security be-
cause we have such similar facilities—it’s my understanding that
the TVA and the Corps of Engineers do collect reimbursable funds
for their security and law enforcement programs. So, I believe it’s
100 percent paid for by the beneficiaries and not by appropriations.

Senator CORKER. OK. I guess the Bureau’s concerned that unless
directed by Congress and, I guess, Congress applying those funds,
this creates, obviously, futuristic financial distress to the Bureau
itself in carrying out its responsibilities. Is that correct?

Mr. TopDp. Well, it does, yes.

Senator CORKER. I guess from my standpoint, one of the things
I’d be looking at if this bill actually comes to the floor is, you know,
what kind of precedent does it set? I do understand everyone’s in-
tention to just try to solve a problem here. But it does, in fact, set
a precedent, is that correct?

Mr. ToDD. Yes, it will.

Senator CORKER. Let me ask, just on S. 1477. Getting to the
rehab portion of this, my assumption is that, you know, if you look
at the era when many of these projects were built, there’s going to
be a lot of other things coming down the pipe that are going to
have similar types of issues, is that correct?

Mr. ToDD. Yes, let’s see here. Yes.

Senator CORKER. I just wonder, as we look at this, and again I
know that we all here try to work toward the greater good. I won-
der if you could supply to Senator Salazar and Senator Craig and
others on this committee, to the best of your knowledge, just the
type of projects that you see coming on in the future and the types
of cost incurred. Because again, we’d be setting precedent here and,
it seems to me, we're going to have even greater responsibilities
down the road in this same regard. Maybe I'm wrong on that?

Mr. Topp. Well, I think what we’re concerned about here in
precedent is that we have a lot of irrigation districts around the
country that are in this situation, where we’ve transferred works
to and have these kinds of contracts. So, any kind of rehabilitation
that we would do here in this situation with help from the Govern-
ment would set a precedent for any and all of those projects.

Senator CORKER. Well, I'm sure that we’re going to have addi-
tional questions and I know there will be witnesses coming from
respective areas after this particular, this first group of panels. I
want to say to them, I was a mayor of a local area and we had
issues that we tried to deal with to benefit our area and I under-
stand that the panelists that are coming up are certainly going to
be focused on doing that. But, I hope that you’ll be open to further
questions from our staff and other staffs of committee members
here to really look into this.

Again, I appreciate the chairman and others looking at this seri-
ous problem, but I will have to say that it concerns me that we
would be taking one specific area and setting precedents, I think,
that could overall damage policies that we have in other parts of
the country.

I thank you for your testimony.

Senator SALAZAR. Senator Craig, do you have an opening state-
ment or would you like to query this panel?
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Senator CRAIG. I have just found out that they are here testifying
in support of S. 1522? That’s all I needed to know. That’s an impor-
tant piece of legislation for my colleagues in Oregon, Washington,
and Idaho, and especially in and around the Bonneville system. So,
as long as they’re on point in the positive, I thank you, gentlemen.
I'm a late-comer.

Senator CORKER. I'm not sure that’s exactly what they’re testi-
mony was.

Senator CRAIG. Oh, well we’ll rediscuss it.

[Laughter.]

Senator CRAIG. It wasn’t? Did you qualify it some? Well, in that
case Larry, what were the qualifiers?

We're talking about the Fisheries Restoration Mitigation Act,
specifically.

Senator SALAZAR. I think he said they supported it, but they had
some concerns on a few of the provisions.

Senator CrRAIG. Well, then we’ll work with it.

Mr. TopD. We do support it. We do have some concerns.

Senator CRAIG. Yes, Everett.

Mr. WILSON. Thank you very much, Senator Craig.

The concerns that were expressed have to do with the Bonneville
Power Administration and whether the funding that they have is
considered non-Federal match, or Federal match. That was the
major concern, I think, in the bill—

Senator CrRAIG. OK.

Mr. WILSON [continuing]. That we had.

Senator CRAIG. Well, we’ll work with you to try to clarify that
then. We’ve got to get those definitions right. Our interest is in am-
plifying the value of the resources used there.

Mr. WILSON. The other concern, I think, that may come up, and
the chairman expressed that, was that the service has never asked,
or the Department has never asked, to fund this bill. When we
¥an§ our priorities, it falls below those that we have resources to
und.

Senator CrRAIG. OK. It is a critical issue for us in the Pacific
Northwest as it relates to those fisheries and the impact they have
on the whole operation of the river itself. So, we’ll work closely
with you to see what we can do to make this happen. Thank you.

Thank you, Mr. Chairman.

Senator SALAZAR. Thank you, Senator Craig.

Thank you, Mr. Todd and thank you, Mr. Wilson for your testi-
mony. There will be other questions that we’ll ask you to respond
to with respect this session.

We'll call up the second panel. The second panel will come up.
I will introduce them as they are coming up.

On the second panel we will have Marc Thalacker, who is rep-
resenting the Oregon Water Resources Congress on S. 1522. We
also will have Shannon McDaniel, who is representing the National
Water Resources Association on S. 1258. George Caan, rep-
resenting the Colorado River Energy Distributors Association, will
be speaking on S. 1258. We also have Gary Kennedy with the
Mancos Water Conservancy District on S. 1477. Perri Benemelis is
with the Arizona Department of Water Resources, and will be testi-
fying concerning S. 300.



20

We welcome each of you to the committee, and we would ask Mr.
Thalacker to start by summarizing your testimony, then we’ll pro-
ceed on down the line.

If you can keep your testimony down to 3 or 4 minutes we would
appreciate that, and that way we’ll get through all of the witnesses.

Mr. Thalacker.

STATEMENT OF MARC THALACKER, MANAGER, THREE SIS-
TERS IRRIGATION DISTRICT, ON BEHALF OF OREGON
WATER RESOURCES CONGRESS, SALEM, OR

Mr. THALACKER. Thank you, Mr. Chairman, members of the sub-
committee. My name is Marc Thalacker and I am manager of the
Three Sisters Irrigation District in Oregon, and I'm here today on
behalf of the Oregon Water Resources Congress.

OWRC is statewide association founded in 1912 to represent
local governments that supply water for irrigation, primarily irriga-
tion districts and water control districts, but also including member
ports and other special districts and local governments. The Asso-
ciation represents entities that operate water management sys-
tems, including water supply reservoirs, canals, pipelines, and hy-
dropower production.

OWRC strongly supports the reauthorization of the Fisheries
Restoration and Irrigation Mitigation Act along with the amend-
ments embodied in S. 1522. The co-sponsorship of this legislation
by all eight Senators of the States in the Pacific Northwest serves
as evidence of the importance of this program to those States and
represents the success of this vital program for fish screening and
passage. We are joined in this support by our sister organizations
in Idaho and Washington, the Idaho Water Users Association and
the Washington State Water Resources Association, the four States
and local governments in those States.

Since this program started, we have not encountered any opposi-
tion, only support. Currently, Judge Reddin’s remand of the 2004
Columbia Basin Biological Opinion has pushed the Northwest Re-
gion to a new level of cooperative conservation. For decades endan-
gered species litigation has spent precious funds on regulation and
lawsuits that could have been spent on conservation projects to
help fish. Soon, Judge Reddin will approve a new biological opinion
for the Columbia River and its tributaries. This new opinion will
be supported by reasonable and prudent alternatives that are likely
to occur.

The reauthorization and funding of FRIMA is essential to ensure
that screening and passage RPAs will occur to help protected listed
and non-listed fish. FRIMA will play a big role in salmon,
steelhead, and bull trout recovery, which will go a long way to
helping the Biological Opinion succeed.

By the end of 2005, sub-basin planning in the Columbia Basin
was completed in 58 of the 62 sub-basins. The Northwest Power
and Conservation Council guided the planning effort, and it was
funded by Bonneville Power Administration. This locally led water-
shed planning effort was a collaboration of irrigation districts, wa-
tershed councils, soil and water conservation districts, environ-
mental groups, farmers, ranchers, State and Federal, and fish and
wildlife agencies, tribes, and local planning groups. These are many
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of the same partners that have collaborated on FRIMA-funded
projects in the four Northwest States. FRIMA projects have been
a part of the planning and implementation process.

Currently NOAA and State fishery agencies are coordinating
salmon and steelhead recovery planning in all areas of the Colum-
bia Basin, with ESA-listed fish. I personally serve as a member of
the mid-Columbia Steelhead Recovery Sounding Board. We started
the planning process in October 2005 and we’re about to release a
draft for public comment. This plan for the mid-C is over a thou-
sand pages and quite comprehensive.

Once the recovery planning process is completed and the hard
work of project implementation and construction starts, with the
aid of the sub-basin and recovery plans, the four States, tribes, and
irrigation districts will continue to work closely with U.S. Fish and
Wildlife Service and NOAA fisheries on vetting and prioritizing
projects before FRIMA funds are committed.

As is evidenced by the recent report from the Oregon Depart-
ment of Fish and Wildlife and the 2005 report from U.S. Fish and
Wildlife,* FRIMA has been a great success and a great example of
cooperative conservation partnerships.

Mr. Chairman, I would like to enter both these reports for the
record. Thank you, sir.

One of FRIMA’s greatest achievements has been leveraging of
limited FRIMA Federal funds and the increase in non-Federal
matching funds. In Oregon, from 2002 to 2007, almost $8 million
of projects have been built or are under construction. FRIMA has
con