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OVERSIGHT OF THE
FEDERAL TRADE COMMISSION

TUESDAY, APRIL 10, 2007

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 11:03 a.m. in room
SR-253, Russell Senate Office Building, Hon. Mark Pryor, pre-
siding.

OPENING STATEMENT OF HON. MARK PRYOR,
U.S. SENATOR FROM ARKANSAS

Senator PRYOR. Let’s go ahead and get started here. Senator
Inouye has asked me to pinch hit for him today, and I'm honored
to do so. We're going to have a number of Senators coming and
going throughout the hearing.

And I want to thank the Federal Trade Commissioners for being
before the Committee today. It’s a rare opportunity to have all five
here. I believe the last time all five commissioners were here was
in June of 2005, for a hearing on identity theft, and I'd like to wel-
come the Chairman and all the commissioners, and thank them
both for their time in delivering their statements and for the per-
formance of the mission there at the FTC. We appreciate it here
in the Senate because we know how important the mission of the
FTC is.

I'd also like to take a moment to express the Committee’s sorrow
to the families of Martha Stringer Schoenborn and Sally Dean
McGhee. Their service and loyalty to the Commission were unpar-
alleled, and their presence is sorely missed.

Established in 1914 under the Federal Trade Commission Act,
the Commission’s mandate has two distinct components: first, to
protect consumers from unfair or deceptive acts or practices in or
affecting commerce; and, second, to protect consumers from unfair
methods of competition. As part of this authority, the agency en-
forces some 46 statutes. While the overall mission has not changed
over the past 93 years, the technology and services that Americans
now experience challenge the Commission to keep pace. While the
competition mission looks similar to what Americans faced during
the Wilson Administration, the consumer protection mission does
not. The concept of telemarketing in 1914 was probably fuzzy, at
best; but now we have a Do Not Call list that gives consumers the
choice not to be bothered in their homes or on their cell phones.
No one in 1914 could conceive of the notion that a fraudster could
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step into their identity with the press of a few keystrokes and po-
tentially ruin their life.

But, with all these differences, some problems are very similar
and continue to persist. In 1914, the price of gasoline was about
15 cents per gallon, with concerns that the oil and retail gasoline
industry had so much power, it could escalate prices over what
they should be in a competitive environment. Today, the nation-
wide price of regular gasoline is about $2.70 per gallon, with con-
cerns that the oil and retail gasoline industry has so much power
that it could escalate prices over what it should in a competitive
environment. As you all know, I'm particularly interested in these
topics.

I think most Americans would call the Do Not Call Registry a
rousing success, but there are issues in regards to the fee structure
and the continued viability of the Registry that need to be ad-
dressed. Americans continue to be victimized by large-scale
breaches, such as the T.J. Maxx breach, and Americans are anx-
ious for robust protections from identity theft, including the ability
to freeze their credit if they so choose.

After Hurricane Katrina, Americans got a refresher course in the
power of oil and retail gasoline producers, after seeing $6 gas
prices in some areas immediately following the storm. The Com-
mission has had success in protecting the American consumer in
several areas, but there is more work to do. I hope that the Com-
mittee and the Senate can enact legislation to protect consumers’
identity, ensure the continued viability of the Do Not Call Registry,
and ensure competition and transparency in the oil and gas indus-
try.

I look forward to today’s testimony, and I look forward to work-
ing with the Commission as this Committee works toward legisla-
tion to improve the Commission’s ability to protect consumers from
deceptive practices and abusive methods of competition.

Senator Stevens?

STATEMENT OF HON. TED STEVENS,
U.S. SENATOR FROM ALASKA

Senator STEVENS. Thank you, Mr. Chairman.

I join you in thanking the witnesses for being here today, and
join you also in expressing our condolences to the FTC and its fam-
ily for their loss. And I know it has been a difficult time for all the
members of the Commission and its staff.

Your Commission has two important missions: protecting con-
sumers from unfair and deceptive practices and protecting con-
sumers from unfair methods of competition. We should assist the
Commission to fulfill these missions by reporting out a clean bill
to authorize the Commission for the first time since 1998. I think
it should be one of our goals.

In addition, the Committee must ensure that the FTC has the
regulatory authority it needs to go after and prosecute bad actors
on the current scene, particularly when crimes involve new and
emerging technologies. The illicit use of spam and spyware to per-
petuate identity theft is one of the instances where increased regu-
latory authority could assist the Commission in doing its job.
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But I do thank you all, and we look forward to hearing your
statements today.

And I thank you very much for having this oversight hearing.

Senator PRYOR. Thank you, Senator Stevens.

What we’ll do today is, we will allow each of the Commissioners
to do a 5-minute opening statement. Well take Chairwoman
Majoras first, and then we’ll go down through a list. So, I'll just
recognize you as we go.

Madam Chair, would you like to start?

STATEMENT OF HON. DEBORAH PLATT MAJORAS, CHAIRMAN,
FEDERAL TRADE COMMISSION

Ms. MaJoras. Thank you very much, Chairman Pryor, Vice
Chairman Stevens, members of the Committee. My fellow commis-
sioners and I are pleased to appear before you today. I will provide
an overview of the FTC’s work to protect consumers and competi-
tion, while my colleagues each will provide some detail on a par-
ticular area of focus.

The FTC is pursuing a vigorous and effective law enforcement
program in a dynamic marketplace that is increasingly global and
characterized by changing technologies. We challenge business
practices that are anticompetitive, deceptive, and unfair, and we
promote informed consumer choice and understanding of the com-
petitive process. To meet the challenges of a growing workload in
Fiscal Year 2008, the FTC requests $240,239,000 and 1,084 FTEs.

During the past 3 fiscal years, our consumer protection work has
produced more than 235 court orders, requiring defendants to pay
more than $1.3 billion in consumer redress; more than 52 court
judgments for civil penalties, totaling over $40 million; and 187
new Federal court complaints aimed at stopping unfair and decep-
tive conduct. At the same time, we have developed roughly 200 new
consumer and business education campaigns, completed 58 statu-
torily-mandated rulemakings and reports, hosted 48 public con-
ferences and workshops, and issued 33 reports on issues of signifi-
cance to our consumers. We must continue with our active and ag-
gressive agenda if we are to fulfill our responsibility to consumers.

Protecting the privacy of American consumers has become, and
remains, a top priority in the information age. Deterring identity
theft begins with data security, and the FTC has brought 14 en-
forcement actions against companies for their failure to provide
reasonable security. Recently, we launched a nationwide identity
theft consumer education campaign, “Deter, Detect, Defend,” and
we released a new business education guide on data security. We
also protect privacy through implementation of the highly success-
ful Do Not Call Registry, which now contains 142 million telephone
numbers. And enforcement actions against telephone pretexters
and those who violate the Children’s Online Privacy Protection Act.
And we are aggressively pursuing purveyors of spyware and spam.

To protect consumers in the financial services marketplace, this
year we're focusing enforcement efforts on the marketing of alter-
native mortgage products, illegal methods used in debt collection,
and deception in the credit area. Other areas of attack in our fraud
program include business opportunity and work-at-home scams,
telemarketing fraud, and bogus health and weight-loss claims. And,
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among these, phony healthcare products rank high on our agenda,
as they can seriously harm consumers who forego otherwise legiti-
mate and effective treatment options. And we’ve brought forward
more than a dozen of these cases in just the past year.

We've also been a driving force in the recent renewal of self-regu-
lation in the area of childhood obesity, and we continue our work
in monitoring self-regulation among marketers of alcohol and also
of videogame, music, and movies with violent content. Thanks to
Congress, which worked with us to pass the U.S. SAFE WEB Act
of 2006, we now have better tools to battle cross-border fraud.

We focused our competition efforts on areas that have the most
significant impact on consumers, healthcare, energy, high-tech, and
real estate. In Fiscal Year 2006, we identified 16 mergers that
raised concerns for competition, requiring relief in nine, whilst the
other seven were abandoned or withdrawn or restructured. And so
far in this fiscal year we've issued 18 second requests in mergers,
11 merger cases already have resulted in enforcement action or
withdrawal, and we’ve brought seven nonmerger cases.

In healthcare, during the past year we achieved substantial relief
before allowing mergers in areas such as generic drugs, over-the-
counter meds, injectable analgesics and other medical devices and
diagnostic services. The Commission has been aggressive in chal-
lenging price-fixing agreements among competing physicians and
agreements between drug companies that delay generic entry. And
we continue to stand up against exclusion payment settlements by
working with Congress on bipartisan efforts to advance a workable
legislative remedy.

So far in 2007, the Commission has challenged two mergers in
the energy industry. Equitable Resources, Inc. proposed acquisition
of The People’s Natural Gas Company, and the proposed $22-billion
deal whereby energy firm Kinder Morgan would be taken private
by its management and by a group of investment firms.

During the past year, the agency has brought eight enforcement
actions against associations of Realtors® for brokers who adopted
rules, but allegedly withheld the benefits of the multiple listing
services they control from consumers simply because those con-
sumers chose to enter into nontraditional listing contracts with bro-
kers.

And in the technology arena, the Commission issued a final opin-
ion and order in the nonmerger proceeding against technology de-
veloper Rambus, determining that Rambus unlawfully monopolized
the markets for four computer memory technologies.

Mr. Chairman, members of the Committee, you have my commit-
ment that we will continue to work tirelessly on the behalf of the
consumers of the United States. We appreciate your support. We
appreciate your condolences this morning. And we look forward to
continuing our work together to further the interests of American
consumers.

Thank you.

[The prepared statement of Ms. Majoras follows:]
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PREPARED STATEMENT OF HON. DEBORAH PLATT MAJORAS, CHAIRMAN,
FEDERAL TRADE COMMISSION

I. Introduction

Chairman Inouye, Vice Chairman Stevens, and members of the Committee, I am
Deborah Platt Majoras, Chairman of the Federal Trade Commission (“Commission”
or “FTC”). My fellow Commissioners and I are pleased to come before you today to
testify about the FTC’s Fiscal Year 2008 budget and to discuss our work to protect
consumers and promote competition.! We look forward to continuing to work to-
gether to further the interests of American consumers.

The FTC is the only Federal agency with both consumer protection and competi-
tion jurisdiction in broad sectors of the economy.2 The agency enforces laws that
prohibit business practices that are harmful to consumers because they are anti-
competitive, deceptive, or unfair, and it promotes informed consumer choice and un-
derstanding of the competitive process.

The FTC has pursued a vigorous and effective law enforcement program in a dy-
namic marketplace that is increasingly global and characterized by changing tech-
nologies. Through the efforts of a dedicated, professional staff, the FTC continues
to handle a growing workload. Our testimony today summarizes some of the major
activities of the past year and describes some of the planned initiatives for FY 2008.

To meet the challenges in our Consumer Protection and Maintaining Competition
efforts in FY 2008, the FTC requests $240,239,000 and 1,084 FTEs.

During FY 2008, the FTC will address significant law enforcement and policy
issues throughout the U.S. economy and abroad, devoting major portions of its re-
sources to those areas in which the agency can provide the greatest benefits to con-
sumers. This testimony highlights program priorities in the FTC’s two missions. The
focus of the Consumer Protection mission will be on broad efforts to fight unfair and
deceptive conduct involving data security, identity theft, Do Not Call enforcement,
financial services, advertising, media violence ratings, childhood obesity, and new
technology-driven threats such as spam and spyware. The focus of the Competition
mission will be on merger and nonmerger enforcement, particularly in the health
care, energy, and high technology industries. The testimony concludes with a sum-
mary of the agency’s FY 2008 appropriation request.

II. Consumer Protection

During FY2006, the FTC’s Bureau of Consumer Protection achieved many suc-
cesses. It obtained 93 court orders requiring defendants to pay more than $309 mil-
lion in consumer redress; obtained 24 court judgments for civil penalties in an
amount over $27 million; filed 60 new complaints in Federal district court to stop
unfair and deceptive practices; completed 13 statutorily-mandated rulemakings and
other statutorily-mandated requirements such as reports; led three law enforcement
sweeps; hosted 11 conferences and workshops; filed 24 consumer advocacy com-
ments; issued 11 reports on topics significant to consumers; and developed 79 con-
sumer and business education campaigns.

The FTC continues to build on this successful record. This testimony highlights
key issues and initiatives for the agency’s consumer protection mission in FY 2008,
as well as the methods the FTC will use to address them.

A. Consumer Privacy

Protecting the privacy of American consumers has long been a top priority at the
Federal Trade Commission, and it remains a crucial consumer protection issue. The
following highlights some examples of the Commission’s recent work on privacy
issues.

1. Data Security and Identity Theft

In 1998, Congress passed the Identity Theft Assumption and Deterrence Act (“the
Identity Theft Act”), which assigned the FTC a unique role in combating identity

1The written statement represents the views of the Federal Trade Commission. My oral pres-
entation and responses to questions are my own and do not necessarily reflect the views of the
Commission or any other Commissioner.

2The FTC has broad law enforcement responsibilities under the Federal Trade Commission
Act, 15 U.S.C. §41 et seq. With certain exceptions, the statute provides the agency with jurisdic-
tion over nearly every economic sector. Certain entities, such as depository institutions and com-
mon carriers, as well as the business of insurance, are wholly or partly exempt from FTC juris-
diction. In addition to the FTC Act, the agency has enforcement responsibilities under more
than 50 other statutes and more than 30 rules governing specific industries and practices.
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theft and coordinating government efforts.3 This role includes taking consumer com-
plaints; implementing the Identity Theft Data Clearinghouse, a centralized database
of victim complaints used by 1,300 law enforcement agencies; assisting victims and
consumers by providing information and education; and educating businesses on
sound security practices. The FTC continues to focus on combating identity theft
primarily through law enforcement, participation in the Presidential Identity Theft
Task Force, workshops, and education to assist the millions of Americans harmed
by identity theft.

a. Law Enforcement

While the FTC, a civil enforcement agency, cannot enforce criminal identity theft
laws, it can take law enforcement action against businesses that fail to implement
reasonable safeguards to protect sensitive consumer information from identity
thieves. Over the past few years, the FTC has brought 14 enforcement actions
against businesses, including BJ’s Wholesale Club, ChoicePoint, CardSystems Solu-
tions, and DSW, for their failure to provide reasonable data security. These actions
include cases against companies that allegedly threw files containing consumer
home loan applications into an unsecured dumpster; stored sensitive information in
multiple files when there was no longer a business need to keep the information;
failed to implement simple, low-cost, and readily available defenses to well-known
web-based hacker attacks; stored sensitive consumer information in unencrypted
files that could be easily accessed using commonly known user IDs and passwords;
and failed to use readily available security measures to prevent unauthorized wire-
less connections to their networks. The Commission continues to monitor the mar-
ketplace to encourage companies to implement and maintain reasonable safeguards
to protect sensitive consumer information. In appropriate cases, the Commission
will bring enforcement action.

b. Identity Theft Task Force

Last year, President Bush established the Identity Theft Task Force, which Attor-
ney General Gonzales chairs and I co-chair.# In his Executive Order, the President
directed the Task Force to submit to him a strategic plan for fighting identity theft.
The 18 Federal agencies that comprise the Task Force have been hard at work de-
veloping the plan.

On September 19, 2006, the Task Force issued a series of interim recommenda-
tions These recommendations include: development of government-wide guidance
addressing whether and how to provide notice to individuals in the event of a gov-
ernment agency data breach; the development of a universal police report that iden-
tity theft victims can use to present their case to creditors and credit reporting
agencies; and an accelerated review of government’s use of Social Security num-
bers.5 Following issuance of the interim recommendations, the Task Force solicited
public comments to supplement its research and analysis, and to identify areas
where additional recommendations may be warranted.® The Task Force is in the
process of reviewing the comments and will release a final strategic plan and rec-
ommendations this week.

c. Education

Education of consumers and businesses is integral to the Commission’s consumer
protection mission. The FTC continues to educate consumers on how to avoid becom-
ing victims of identity theft, and last year launched a nationwide identity theft edu-
cation program.?” The program has been very popular—the FTC has distributed
more than 1.5 million brochures and 40,000 education kits to address identity theft,
which can be used by employers, community groups, Members of Congress, and oth-
ers to inform their constituencies.

The FTC also sponsors an innovative multimedia website, OnGuardOnline, de-
signed to educate consumers about basic computer security.® The website provides
information on specific topics such as phishing, spyware, and spam. Since its launch
in late 2005, OnGuardOnline has attracted more than 3.5 million visits.

3Pub. L. 105-318, 112 Stat. 3007 (1998) (codified at 18 U.S.C. § 1028).

4See FTC News Release, FTC Launches Nationwide ID Theft Education Campaign (May 10,
2006), available at http:/ /www.ftc.gov/opa/2006/05/ddd.htm.

5President’s Identity Theft Task Force, Summary of Interim Recommendations (Sept. 2006),
available at http:/ /www.ftc.gov /0s /2006 /09 /060916interimrecommend.pdf.

6 President’s Identity Theft Task Force Seeks Public Comment (Dec. 26, 2006), available at
http: | www.ftc.gov | speeches | majoras | 061221 PublicNoticeFinal.pdf.

7See FTC News Release, FTC Launches Nationwide ID Theft Education Campaign (May 10,
2006), available at http:/ /www.ftc.gov/opa /2006 /05 /ddd.htm.

8 Available at http:/ /onguardonline.gov /index.html.
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The Commission directs its outreach to businesses as well. Just this month, the
FTC released a new business education guide on data security.?® The Commission
anticipates that the brochure will prove to be a useful tool in alerting businesses
to the importance of data security issues and give them a solid foundation on how
to address them.

d. Workshops

The Commission continually tries to stay abreast of developments in privacy, data
security, and identity theft. Over the past several years, the Commission has hosted
numerous workshops and public forums to this end.1©

This month, the Commission will host a workshop to explore consumer authen-
tication as another avenue for combating identity theft. Implementing better proce-
dures for verifying that consumers are who they say they are when they open new
accounts or access existing ones can make it more difficult for criminals to use sto-
len information. We hope that the Commission’s workshop will help spur the devel-
opment of more effective techniques, like multifactor authentication and biometrics.

2. Pretexting

Another important issue on the Commission’s privacy agenda is the practice of
telephone records pretexting. Phone pretexting is the short-hand term used to de-
scribe the use of false pretenses to obtain sensitive phone records, including lists
of calls made and the dates and duration of such calls, and then to sell them to
third parties without the knowledge or consent of the actual account holder.

In May 2006, before the Hewlett-Packard pretexting story became national news,
the Commission filed five cases against web-based operations that obtained and sold
consumers’ confidential telephone records to third parties.!! The FTC’s complaints
allege that the unauthorized sale of phone records is an unfair practice in violation
of the FTC Act and seek a permanent halt to the sale of the phone records. To date,
the Commission has resolved two of these and is litigating the rest. The settlement
orders impose strong remedies against the defendants, including a ban on obtaining
or selling phone records and a prohibition against pretexting to obtain other per-
sonal information of consumers. Additionally, the defendants must give up the prof-
its made from their sales.

Most recently, in February 2007, the FTC announced a case against Action Re-
search Group, an alleged pretexter who deceptively obtained and sold consumers’
confidential phone records without their knowledge or consent.l2 The agency has
asked the court to stop the conduct and to order the defendants to give up their
ill-gotten gains.

B. Technology

Although technology can play a key role in combating identity theft and improv-
ing consumers’ lives, it also can create new consumer protection challenges. The
Commission has worked aggressively to protect consumers from technological

9 Available at http:/ /www.ftc.gov/bep |edu [ microsites | idtheft | business | data-breach.html.

10 See materials for the conferences Protecting Consumers in the Next Tech-Ade (Nov. 6-8,
2006), available at hitp:/ /www.ftc.gov/techade; Information Flows, The Costs and Benefits to
Consumers and Businesses of the Collection and Use of Consumer Informatwn (June 18, 2003),
available at http:/ /www.ftc.gov/bep |workshops/infoflows/030618agenda.html; The eInforma-
tion Marketplace: Merging and Exchanging Consumer Data (Mar. 13, 2001), available at http:/ /|
wwuw.fte.gov | bep /workshops [ infomktplace /index.html; Technologies for Protecting Personal In-
formation Workshop 1: The Consumer Experience (May 13, 2003), available at htip://
www.ftc.gov | bep [workshops [ technology | agenda.htm; FTC Spyware Workshop (Apr. 19, 2004),
available at http:/ /www.ftc.gov /bep [workshops [ spyware; Radio Frequency Identzﬁcatlon Applt-
cations and Implications for Consumers (June 21, 2004), available at http://ftc.gov/bep /work-
shops /rfid /index.htm.

1LFTC v. Info. Search, Inc., No. 1:06-CV-01099-AMD (D. Md. filed May 1, 2006), available
at http:/ /www.ftc.gov [ os ] caselist | pretextingsweep /| 060501informationsearch-cmplt.pdf; FTC v.
AccuSearch, Inc. d/b/a Abika.com, No. 06-CV-0105 (D. Wyo. filed May 1, 2006), available at
http: | www.ftc.gov | os | caselist | pretextingsweep | 060501accusearchcomplaint.pdf, FTC v. CEO
Group, Inc. d/b/a Check Em Out, No. 06-60602 (S.D. Fla. filed May 1, 2006), available at
http:/ |www.ftc.gov | os | caselist | pretextingsweep | 06050 1ceogroup-cmplt.pdf; FTC v. 77 Investiga-
tions, Inc., No. EDCV06-0439 VAP (C.D. Cal. filed May 1, 2006), available at htip://
www. ftcgov/os/casehst/pretextmgsweep/060501 77investigemplt.pdf; FTC v. Integrity Sec. &
Investigation Servs., Inc., No. 2:06-CV-241-RGD-JEB (E.D. Va. filed May 1, 2006), available
at http [ lwww.ftc.gov | os/caselist/ pretextingsweep [ 060503integritysecurcmplt. pdf The Commis-
sion’s efforts against phone pretexting are ongoing. In addition to our civil cases, in light of re-
cent Congressional passage of the Telephone Records and Privacy Protection Act which crim-
inalizes certain telephone pretexting, the Commission is likely to develop investigations that can
be referred to criminal law enforcement authorities.

12FTC v. Action Research Group, No. 6:07-CV-0227-ORL-22JGG (M.D. Fla. filed Feb. 15,
2007), available at Attp:/ /www.ftc.gov /os/caselist /| 0723021/ 070214actionresearchgrpcmplt.pdf.
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threats such as spyware and spam. In addition, the agency has focused on identi-
fying new issues related to technology in order to better protect consumers in the
next decade.

1. Spyware

The Commission has brought eleven spyware enforcement actions in the past 2
years. These actions have reaffirmed three key principles: First, a consumer’s com-
puter belongs to him or her, not the software distributor. Second, buried disclosures
do not work, just as they have never worked in more traditional areas of commerce.
And third, if a distributor puts a program on a consumer’s computer that the con-
sumer does not want, the consumer must be able to uninstall or disable it.

The Commission’s most recent settlement with DirectRevenue, a distributor of
adware, illustrates these principles.13 According to the FTC’s complaint,
DirectRevenue, directly and through its affiliates, offered consumers free content
and software, such as screen savers, games, and utilities, without disclosing ade-
quately that downloading these items would result in the installation of adware.
The installed adware monitored the online behavior of consumers and then used the
results of this monitoring to display a substantial number of pop-up ads on their
computers. Moreover, it was almost impossible for consumers to identify, locate, and
remove this unwanted adware. Among other things, the FTC’s complaint alleged
that DirectRevenue used deception to induce the installation of the adware and that
it was unfair for the company to make it unreasonably difficult to uninstall the
adware. To resolve these complaint allegations, DirectRevenue has agreed to provide
clear and prominent disclosures of what it is installing, obtain express consent prior
to installation, clearly label its ads, provide a reasonable means of uninstalling soft-
ware, and monitor its affiliates to assure that they (and their own affiliates) comply
with the FTC’s order. In addition, DirectRevenue has agreed to disgorge $1.5 million
to the U.S. Treasury. The Commission will continue to bring law enforcement ac-
tions in this area.

2. Spam

Since 1997, when the FTC brought its first case involving spam, the Commission
has aggressively pursued deceptive and unfair practices involving spam through 89
law enforcement actions, 26 of which were filed after Congress enacted the CAN—
SPAM Act. In FY 2006, the FTC brought eight new law enforcement actions tar-
geting deceptive and fraudulent spam e-mail.14

The FTC continues to devote resources to fighting spam. The Commission is
aware of e-mail filtering companies’ recent reports that the amount of spam they
process is rising and is studying whether this increase has resulted in a change in
the amount of spam actually reaching consumers. The Commission’s recent experi-
ence suggests that spam is being used increasingly as a vehicle for more pernicious
conduct, such as phishing, viruses and spyware. This spam goes beyond mere an-
noyance to consumers—it can result in significant harm by shutting down con-
sumers’ computers, enabling keystroke loggers to steal identities, and undermining
the stability of the Internet. This summer, as a follow-up to its initial Spam Forum
of 2003, the Commission will host a workshop to examine how spam has evolved
and what stakeholders can do to address it.

13 In the Matter of DirectRevenue, LLC, FTC File No. 052 3131 (Feb. 16, 2007), available at
http: | www.ftc.gov [ os / caselist | 0523131 /052313 1directrevenueagreement.pdf.

14In FY 2006, the FTC brought eight new law enforcement actions targeting deceptive and
fraudulent spam e-mail. FT'C v. Pacific Herbal Sciences, Inc., et al., No. CV-05-7242 (C.D. Cal.
filed Oct. 6, 2005) (alleging false header information, deceptive subject lines, inconspicuous opt-
out mechanism, non-functioning opt-out mechanism, inconspicuous solicitation, and omitted
postal address); FTC v. Zachary Kinion, No. 05C— 6737 (N.D. Il filed Nov. 29, 2005) (alleging
false header 1nformat10n deceptive subject lines, inconspicuous opt-out mechamsm nonfunc-
tioning opt-out mechanlsm and omitted postal address) FTC v. Matthew Olson, No. 'C05-1979
(W.D. Wash. filed Nov. 29, 2005) (alleging false header information, deceptive subject lines, in-
conspicuous opt-out mechanism, non-functioning opt-out mechanism, and omitted postal ad-
dress); FTC v. Brian McMullen, No. 05C-6911 (N.D. Ill. filed Dec. 8, 2005) (alleging false header
information, deceptive subject lines, inconspicuous opt-out mechanism, non-functioning opt-out
mechanism, and omitted postal address); FTC v. William Dugger, et al., No. CV-06-0078 (D.
Ariz. filed Jan. 9, 2006) (alleging false header information, relay of messages through computers
without authorization, and failure to include adult-content label); United States v. Jumpstart
Technologies, LLC, et al., No. C-06-2079 (N.D. Cal. filed Mar. 21, 2006) (alleging false header
information, deceptlve subJect lines, inconspicuous opt-out mechamsm failure to honor opt-out
requests, and i inconspicuous sollcltatlon) United States v. Kodak Imagmg Network, Inc., No. 06—
3117 (N.D. Cal. filed May 10, 2006) (alleg‘mg inconspicuous opt-out mechanism, non- functlonlng
opt-out mechanism, and omitted postal address); and United States v. Ice.com, No. 8:06—CV-580
(N.D.N.Y. filed May 11, 2006) (alleging failure to honor opt-out requests).



3. The Tech-Ade Workshop

The FTC is committed to understanding the implications of the development of
technology on privacy and consumer protection—as, or even before, these develop-
ments happen. Last November, the FTC convened public hearings on the subject of
Protecting Consumers in the Next Tech-Ade.'> The FTC heard from more than 100
of the best and brightest people in the tech world about new technologies on the
horizon and their potential effect on consumers.

One interesting trend that was highlighted at Tech-Ade is the widening gap be-
tween older and younger consumers in their use of technology. Younger consumers
are much more likely to be interconnected with other users of technology in a wide
variety of ways—they are online, on cell phones, text messaging, uploading videos,
playing multiplayer online games, and creating websites and blogs.

Accordingly, advertisers and marketers are making creative use of these tech-
nologies to convey their messages to consumers at an early age. At the Tech-Ade
workshop, participants discussed several new interactive methods to make adver-
tising more relevant to younger consumers. These included: (1) advergames and in-
game advertising, such as interactive games on an advertiser’s website that incor-
porate the advertiser’s products or video games that feature a product advertise-
ment; (2) behavioral targeting, which relies on sophisticated technology to analyze
consumers’ online activities and provide advertising identified as relevant to their
interests; and (3) viral, “buzz,” and word-of-mouth marketing, which rely on pre-ex-
isting social networks to increase awareness about a particular product or brand.
The Commission also heard about the convergence of marketing and user-generated
content and the challenges that can be presented when the line between consumer
and producer is blurred.

Given these trends, the FTC is proposing the development of a “media literacy”
initiative to educate and empower children and their parents to be more discerning
consumers of information. The goals of this initiative are to raise awareness of ad-
vertising and marketing messages; increase knowledge of how to skillfully read,
analyze, and appreciate an advertisement; show the benefits of being an informed
consumer; and help build partnerships to leverage agency resources and education
messages.

This initiative is just one example of how the Commission is using what it learned
at the Tech-Ade conference to develop its future consumer protection agenda. The
Commission will issue a draft report on the Tech-Ade conference highlighting addi-
tional new developments this spring.

4. Civil Penalties

We believe the Commission’s ability to protect consumers from unfair or deceptive
acts or practices would be substantially improved by legislation, all of which is cur-
rently under consideration by Congress, to provide the Commission with civil pen-
alty authority in the areas of data security, telephone pretexting and spyware. Civil
penalties are important in these areas where our traditional equitable remedies, in-
cluding consumer restitution and disgorgement, may be impracticable or not opti-
mally effective in deterring unlawful acts. Restitution is often impracticable in these
cases because consumers suffer injury that is either non-economic in nature or dif-
ficult to quantify. Likewise, disgorgement may be unavailable because the defendant
has not profited from its unlawful acts, for example, in cases we bring against com-
panies for failing to maintain reasonable safeguards to protect sensitive consumer
data. As such, we renew our support for civil penalty authority in these areas and
look forward to continuing to work with this Committee in particular to buttress the
Commission’s ability to protect consumers.

C. Health

Of course not all fraud is technology-related. Health fraud, for example, can still
be found in the offline world as in the online world. Too often, consumers fall prey
to fraudulent health marketing because they are desperate for help. Fifty million
Americans suffer from a chronic pain condition 16 and have found no effective cure

15 See FTC News Release, Hearings Will Explore Emerging Technologies and Consumer Issues
in the Next Decade (July 26, 2006), available at Attp:/ /www.ftc.gov/opa/2006/07 [ techade.htm.

16 Partners for Understanding Pain, Pain Advocacy Tool Kit (Sept. 2006) (including members
from American Cancer Society, American Pharmacists Association, and Arthritis Foundation,
among others), available at Atip://www.nmmra.org/resources/Home Health /Nurses
__Tool Kit 2006.pdf.
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or treatment. Seventy million Americans are trying to lose weight.17 The FTC con-
tinues to take action against companies that take advantage of these consumers.

From April 2006 through February 2007, the FTC initiated or resolved 13 law en-
forcement actions involving 25 products making allegedly deceptive health claims.18
For example, in September 2006, a Federal district court found that defendants’
claims for their purported pain relief ionized bracelets were false and unsubstan-
tiated, and required the individual and corporate defendants to pay up to $87 mil-
lion in refunds to consumers.

In January 2007, the Commission announced separate cases against the market-
ers of four extensively advertised products—Xenadrine EFX, CortiSlim, TrimSpa,
and One-A-Day WeightSmart. Marketers for these products settled charges that
they had made false or unsubstantiated weight-loss or weight-control claims. In set-
tling, the marketers surrendered cash and other assets collectively worth at least
$25 million and agreed to limit their future advertising claims.19

Another important issue on the Commission’s health agenda is childhood obesity.
In the Summer of 2005, the Commission and the Department of Health & Human
Services held a joint workshop on the issue of childhood obesity.2° The goal was to
encourage industry to respond to the public concerns surrounding food advertising
and marketing by taking strong action to modify their products, their marketing
techniques, and their messages. The Commission’s April 2006 report on the work-
shop pointed out that all segments of society—parents, schools, government, health
care professionals, food companies, and the media—need to work to improve our
children’s health. The report urged industry to consider a wide range of options as
to how self-regulation could assist in combating childhood obesity.2!

A number of companies took the FTC’s recommendations seriously. On October
16, 2006, for example, the Walt Disney Company announced new food guidelines
aimed at giving parents and children healthier eating options.22 And just a few
months ago, the Children’s Advertising Review Unit, CARU, which is administered
by the Council of Better Business Bureaus, announced a new self-regulatory adver-
tising initiative designed to use advertising to help promote healthy dietary choices
and healthy lifestyles among American children.23 Eleven leading food manufactur-
ers—including McDonalds, The Hershey Company, Kraft Foods, and Cadbury
Schweppes—committed to devoting at least 50 percent of their advertising directed
to children under twelve to products that represent healthy dietary choices or that
prominently include healthy lifestyle messages that encourage physical activity or
good nutrition. They also committed to reducing their use of third-party licensed
characters and to incorporating healthy lifestyle messages into their interactive
games.

D. Financial Practices

As with health issues, financial issues impact all consumers—whether they are
purchasing a home, trying to establish credit or improve their credit rating, or man-
aging rising debt. Thus, protecting consumers in the financial services marketplace
is a critical part of the FTC’s consumer protection mission. This year, the Commis-

17M.K. Serdula, et al., Prevalence of Attempting Weight Loss and Strategies for Controlling
Weight, 282 JAMA 1353-1358 (1999).

18F.g., FTC v. Window Rock Enters., Inc., No. CV04-8190 (JTLx) (C.D. Calif. filed Jan. 4,
2007) (stipulated final orders) (CortiSlim), available at Ahttp://www.ftc.gov/os/caselist/
windowrock windowrock.htm; In the Matter of Goen Techs. Corp., FTC File No. 042 3127 (Jan.
4, 2007) (consent order) (TrimSpa), available at http://www.ftc.gov/os/caselist/goen 0423
127agreement.pdf; United States v. Bayer Corp., No. 07-01 (HAA) (D.N.J. filed Jan. 3, 2007)
(consent decree) (One-A-Day), available at hAttp:/ /www.ftc.gov/os/caselist/bayercorp /070104
consentdecree.pdf, FTC v. Chinery, No. 05-3460 (GEB) (D.N.J. filed Dec. 26, 2006) (stipulated
final order) (Xenadrine), available at hAttp:/ /www.ftc.gov/os/caselist/chinery/070104stipulated
finalorder.pdf, FTC v. QT, Inc., No. 03 C 3578 (N.D. Ill. Sept. 8, 2006) (final judgment order),
available at htip:/ /www.ftc.gov/os/caselist/ 0323011/ 061113qrayfinaljdgmntorder.pdf.

19 See FTC News Release, Federal Trade Commission Reaches “New Year’s” Resolutions with
Four Major Weight-Control Pill Marketers (Jan. 4, 2007), available at http:/ /www.ftc.gov/opa/
2007/ 01/ weightloss.htm.

20 See FTC News Release, Workshop Explores Marketing, Self-Regulation, and Childhood Obe-
sity (July 15, 2005), available at http:/ /www.ftc.gov /opa /2005 /07 [ obesityworkshopma.htm.

21 Perspectives on Marketing, Self-Regulation, & Childhood Obesity: A Report on a Joint Work-
shop of the Federal Trade Commission and the Department of Health and Human Services (Apr.
2006), available at hAttp://www.fte.gov/os/2006 /05 | PerspectivesOnMarketingSelf-Regulation
&ChildhoodObesityFTCandHHSReportonJointWorkshop.pdf.

22 See Bruce Horovitz and Laura Petrecca, Disney to Make Food Healthier for Kids, USA
TODAY (Oct. 17, 2006), available at http://www.usatoday.com/money/media/2006-10-16-
disney x.htm.

23 See Annys Shin, Ads Aimed at Children Get Tighter Scrutiny; Firms to Promote More
Healthful Diet Choices, WASH. POST, Nov. 15, 2006, at D1.
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sion will focus on the “ABCs” of financial practices: Alternative mortgages, Bad debt
collection, and Credit-related deception.

1. Alternative Mortgages

Commission law enforcement actions have targeted deceptive and other illegal
practices in the mortgage market, with a focus on the subprime market. FTC ac-
tions have targeted deceptive or unfair practices by mortgage brokers, lenders, and
loan servicers in all stages of mortgage lending—from advertising and marketing
through loan servicing. In recent years, the Commission has brought 21 actions
against companies in the mortgage lending industry, yielding more than $320 mil-
lion in redress for consumers.

The FTC will continue this enforcement work, with an eye toward recent develop-
ments in mortgage products. In recent years, more and more consumers entered into
“nontraditional” or “alternative” mortgage products. Last year the Commission held
a workshop to examine the consumer protection issues arising from them.24 These
products generally offer consumers the option of making lower required payments
in the early years of a loan—which make it easier, initially, to purchase a home,
or to purchase a more expensive home. But they also pose substantial risks for con-
sumers who do not understand, or are not prepared for, the possible “payment
shock” down the road, when monthly minimum payments jump higher—sometimes
even double—at the end of the introductory period. Following up on what the Com-
mission learned at its workshop, it is looking closely at instances of deceptive mort-
gage advertising, particularly advertising of “nontraditional” mortgages.

2. Bad Debt Collection

As consumer debt levels have risen, so have complaints to the Commission about
debt collectors. The Commission receives more complaints about debt collectors than
any other single industry, with 66,000 complaints about third-party debt collectors
in 2005 and more than 69,000 in 2006.

The FTC is tackling the problem of unlawful debt collection practices in two ways.
First, the Commission engages in aggressive law enforcement. In January, for exam-
ple, the Commission filed an action to stop a debt collector’s allegedly repeated,
egregious violations of the Fair Debt Collection Practices Act.2> Second, this Fall,
the FTC will hold a workshop to take stock of the debt collection industry. The Fair
Debt Collection Practices Act was enacted 30 years ago. Given the rise in consumer
debt levels, as well as consumer complaints, it is time to take another look at the
industry. The Commission will examine changes in the industry and the related con-
sumer protection issues, including whether the law has kept pace with develop-
ments.

3. Credit Deception

Some consumers with financial problems fall prey to deceptive debt negotiation
or similar credit repair schemes. Legitimate credit counseling organizations offer
valuable services to help consumers solve their financial problems. However, the
Commission has taken enforcement actions against those offering debt reduction
services that charge hidden fees, make false promises to lower consumers’ debts, or
misrepresent that they will eliminate accurate negative information from con-
sumers’ credit reports.

Earlier this year, the Commission filed a complaint against Select Management
Solutions.26 In its complaint, the Commission alleged that telemarketers for Select
Management Solutions falsely promised that they could lower consumer credit card
interest rates to the single digits, resulting in savings of at least $2,500. Consumers
were charged $695 for this service. The Commission alleged that consumers experi-
enced no savings and that the money-back guarantee was false. The FTC succeeded
in obtaining a preliminary injunction in this case. The Commission continues to
monitor t(}ilis industry and will continue to bring appropriate enforcement actions as
warranted.

E. Do Not Call

The National Do Not Call (DNC) Registry has been an unqualified success. It has
registered more than 142 million telephone numbers since its inception in 2003. Be-
cause consumers’ registrations expire after 5 years, the Commission plans a signifi-
cant effort to educate consumers on the need to reregister their phone numbers.

24 Available at http:/ | www.ftc.gov | bep [workshops | mortgage [ index.html.

25 FTC v. Rawlins & Rivera, Inc., No. 6:07-CIV-146-ORL (M.D. Fla. filed Jan. 31, 2007) (com-
plaint), available at hitp:/ /www.ftc.gov/os/ caselist | 0623139 | 070202cmp0623139.pdf.

26 Available at http:/ /www.ftc.gov /os/caselist | 0623215/ 0623215.htm.
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Most entities covered by the DNC Rule comply, but for those who do not, tough
enforcement is a high priority for the FTC. Since the FTC began enforcing compli-
ance with the Registry in October 2003, the agency has pursued 25 enforcement ac-
tions against 52 individual and 73 corporate defendants, alleging that they had
called consumers protected by the Registry. In these cases, the FTC has obtained
settlements with orders requiring payment in the aggregate of approximately $9
million in civil penalties and more than $8.2 million in consumer redress and
disgorgement.

F. Retail Practices

The FTC has been examining retail practices in several areas. In January 2007,
the FTC hosted a workshop analyzing the marketing of goods and services through
offers with negative option features—i.e., offers where sellers interpret a consumer’s
failure to take an affirmative action to reject goods or services, or to cancel a sales
agreement, as acceptance of the offers.2” On April 27, 2007, the FTC will host a
public workshop in San Francisco, California, to discuss the issues surrounding the
use of mail-in rebates by manufacturers and retailers.2® One goal of the workshop
will be to explore “best practices” in the offering and fulfillment of rebates.

Another retail practice that the Commission has been examining is hidden expira-
tion dates and dormancy fees on gift cards. In recent weeks, the Commission has
announced two settlements in this area, one with Kmart Corporation and another
with the national restaurant company, Darden Restaurants.2® According to the
FTC’s complaints, both Kmart and Darden promoted their gift card as equivalent
to cash but failed to disclose that fees are assessed after 2 years (initially 15
months, in Darden’s case) of non-use. In addition, the FTC alleged that Kmart af-
firmatively misrepresented that its card would never expire. Kmart and Darden
have agreed to disclose any fees or expiration date prominently in future advertising
and on the front of the gift card. Both companies have also agreed to provide re-
funds of dormancy fees assessed on their cards. Kmart will reimburse the dormancy
fees for consumers who provide an affected gift card’s number, a mailing address,
and a telephone number. Darden will automatically restore to each card any dor-
mancy fees that were assessed. In 2006, both companies voluntarily stopped charg-
ing dormancy fees on their gift cards.

G. Media Violence

The Commission has continued its efforts to monitor the marketing of violent en-
tertainment to children and to encourage industry self-regulation. Since 1999, the
Commission has issued five reports on the marketing of violent entertainment prod-
ucts. In April 2007, the Commission will issue its sixth report on the entertainment
industries’ self-regulatory programs. In addition to updating the current state of in-
dustry practices, the report will include the results of a nationwide telephone survey
of parents and children regarding their familiarity, use, and perceptions of the video
game rating system. The report will also include the results of another nationwide
undercover mystery shop of movie, game, and music retailers.

H. Aiding Criminal Enforcement

The frauds that the FTC pursues civilly are also often crimes. Over the past 2
years, the FTC’s Criminal Liaison Unit, or CLU, has stepped up cooperation with
criminal authorities—a dramatic illustration of the FTC’s efforts to bring the collec-
tive powers of different government agencies to bear upon serious misconduct in
many consumer protection areas.

During 2006, CLU reported some outstanding developments. Grand juries charged
71 FTC defendants and their close associates with crimes including mail and wire
fraud, bank fraud, conspiracy, money laundering, and tax fraud. During the same
period, Federal prosecutors obtained convictions of 57 FTC defendants and their
close associates. And consumer protection-related crimes continue to draw stiff sen-
tences. Thirty-three FTC defendants and their close associates received prison sen-
tences totaling more than 259 years, ranging from 1 year to more than 17 years in
prison. The FTC’s criminal referral program continues to be a high priority.

27See FTC News Release, FTC to Hold Public Workshop on Negative Option Marketing (Dec.
21, 2006), available at http:/ /www.ftc.gov /opa /2006 /12 | negativeoption.htm.

28 See FTC News Release, FTC to Hold “Rebate Debate” Public Workshop in San Francisco
(Jan. 31, 2007), available at hétp:/ /www.ftc.gov /opa /2007 | 01/ rebate.htm.

29 See FTC News Release, National Restaurant Company Settles FTC Charges for Deceptive
Gift Card Sales (Apr. 3, 2007), available at Attp:/ /www.ftc.gov /opa /2007 /04 /darden.htm.
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1. Consumer Advocacy

Advocacy is another method used by the Commission to advance consumers’ inter-
ests. The FTC frequently provides comments to legislatures and government agen-
cies on the effect of proposed laws and regulations. The Commission also testified
before the 109th Congress 31 times. Although consumers need to be protected from
fraud and deception, unduly broad restrictions on the dissemination of truthful and
non-misleading information are likely to limit competition and consumer choice.30

III. Maintaining Competition

In addition to addressing unfair and deceptive conduct, the Commission is
charged with protecting consumers by maintaining competition. The goal of the
FTC’s competition mission is to strengthen free and open markets by removing the
obstacles that impede competition and prevent its benefits from flowing to con-
sumers. To accomplish this, the FTC has focused its enforcement efforts on sectors
of the economy that have a significant impact on consumers, such as health care,
energy, technology, and real estate. In this testimony, the Commission will highlight
several important merger and nonmerger enforcement actions of the past year.

A. Health Care

The health care industry plays a crucial role in the U.S. economy in terms of con-
sumer spending and welfare, and thus, the FTC has dedicated substantial resources
to protecting consumers by vigorously reviewing proposed merger transactions, in-
vestigating potentially anticompetitive conduct that threatens consumer interests,
and taking action to prevent anticompetitive effects.

1. Agreements That Delay Generic Entry

The FTC continues to be vigilant in the detection and investigation of agreements
between drug companies that delay generic entry, including investigating some pat-
ent settlement agreements between pharmaceutical companies that are required to
be filed with the Commission under the Medicare Prescription Drug, Improvement,
and Modernization Act of 2003. In these “exclusion payment settlements” (or, to
some, “reverse payment settlements”), the brand-name drug firm pays its potential
generic competitor to abandon the patent challenge and delay entering the market.
Such settlements restrict competition at the expense of consumers, whose access to
lower-priced generic drugs is delayed, sometimes for many years.

In addition, in November 2005, in the case of FTC v. Warner Chilcott Holdings
Company III, Ltd., the Commission filed a complaint in Federal district court seek-
ing to terminate an agreement between drug manufacturers Warner Chilcott and
Barr Laboratories that denied consumers the choice of a lower-priced generic
version of Warner Chilcott’s Ovcon 35, a branded oral contraceptive.?1 Under threat
of a preliminary injunction sought by the FTC, in September 2006, Warner Chilcott
waived the exclusionary provision in its agreement with Barr that prevented Barr

30 Through enforcement and advocacy with the Food and Drug Administration (FDA), the FTC
has developed substantial expertise in policy issues related to food and drug advertising and
labeling. Recently, the FTC staff provided comments to the FDA in response to a request for
public comment regarding its draft guidelines for labeling statements about the whole grain con-
tent of food products. The staff suggested that the FDA expand on its guidance by reconsidering
whether to allow certain claims (such as “good source” of whole grains) to be made by compa-
nies, providing additional guidance on the appropriate use of certain claims (such as “100 per-
cent whole grain”), and conducting further research to determine how best to define whole grain-
related terms and reduce consumer confusion. See FTC Staff Comment Before the Food and
Drug Administration: In the Matter of Draft Guidance for Industry and FDA Staff: Whole Grain
Label Statements, FTC file No. V060114 (Apr. 18, 2006) available at http://www.ftc.gov/os/
2006/ 04 /v0601 14ftcstaffcommentofthefdaredocketno2006-0066.pdf. The FTC also recently has
used advocacy to protect children from online child predators. FTC staff filed a comment regard-
ing proposed legislation in Hawaii designed to protect minors from unwanted commercial e-
mails (spam) that advertise products or services they are prohibited from buying or that contain
adult advertising or links to adult content. The bill would establish a Child Protection Registry
and make it illegal to send such messages to registrants. The FTC staff explained that, much
as it did in commenting on similar legislation in Illinois in 2005, the registry easily could be
abused by online child predators, publishing a list of verified e-mail addresses could unintention-
ally increase the amount of spam received by registrants, and the bill’s substantial compliance
costs could hamper Internet competition and prevent consumers from receiving legitimate and
wanted information. The Hawaii legislature ultimately did not adopt this bill. See FTC Staff
Comment to The Honorable Carol Fukunaga Concerning Hawaii Senate Bill 2200, A Bill To Cre-
ate A Child Protection Registry and Prohibit Certain Unwanted Commercial Email Messages,
FTC File No. V060012 (Mar. 2006) available at http://www.ftc.gov/os/2006/04/V060012
FTCStaffCommentReHawaiiSenateBill2200Image.pdf.

3LFTC v. Warner Chilcott Holdings Co. III, No. 1:05-cv—02179-CKK (D.D.C. filed Nov. 7,
2005) (complaint filed), available at Atip://www.ftc.gov/os/caselist/0410034/051107comp
0410034%20.pdf.
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from entering with its generic version of Ovcon. The next day, Barr announced its
intention to start selling a generic version of the product, and it now has done so.32

2. Pharmaceuticals, Medical Devices, and Diagnostic Systems

The Commission is active in enforcing the antitrust laws in the pharmaceutical,
medical devices, and diagnostic systems industries. For example, the FTC approved
a consent order regarding Barr Pharmaceuticals’ proposed acquisition of Pliva.33 In
settling the Commission’s charges that the transaction would have increased con-
centration and led to higher prices, Barr is required to sell its generic
antidepressant, trazodone; its generic blood pressure medication, triamterene/HCTZ;
either Pliva’s or Barr’s generic drug for use in treating ruptured blood vessels in
the brain; and Pliva’s branded organ preservation solution. Last year, the FTC im-
posed conditions on several other pharmaceutical mergers, including: Watson Phar-
maceuticals/Andrx Corporation;34 Teva Pharmaceutical Industries/IVAX Corpora-
tion; 35 Johnson & Johnson’s acquisition of Pfizer’s consumer health division;3¢ and
Hosplra Inc./Mayne Pharma Limited.37 Recent medical devices and dlagnostlc Sys-
tems cases include: the FTC’s consent order regarding the proposed $27 billion ac-
quisition of Guidant Corporation by Boston Scientific Corporation, which required
the divestiture of Guidant’s vascular business to an FTC-approved buyer; 38 and con-
sent orders in mergers affecting markets for biopsy systems and for centrifugal vac-
uum evaporators used in the health care industry.3°

FTC staff also has initiated a study on authorized generic drugs.4® The study is
intended to help the agency understand the circumstances under which innovator
companies launch authorized generics; to provide data and analysis of how competi-
tion between generics and authorized generics during the Hatch-Waxman Act’s 180-
day exclusivity period has affected short-run price competition and long-run pros-
pects for generic entry; and to build on the economic literature about the effect of
generic drug entry on prescription drug prices.

3. Hospitals and Physicians

The Commission has worked vigorously to preserve competition in local hospital
markets. In October 2005, an FTC Administrative Law Judge found that Evanston
Northwestern Healthcare Corporation’s consummated acquisition of an important

32FTC News Release, Consumers Win as FTC Action Results in Generic Ovcon Launch (Oct.
23, 2006), available at http:/ /www.ftc.gov /opa /2006 10/ chilcott.htm. In October 2006, the dis-
trict court entered a final order that settled the FTC’s charges against Warner Chilcott. As a
result of the settlement, Warner Chilcott: (1) must refrain from entering into agreements with
generic pharmaceutical companies in which the generic agrees not to compete with Warner
Chilcott and there is either a supply agreement between the parties or Warner Chilcott provides
the generic with anything of value and the agreement adversely affects competition; (2) must
notify the FTC whenever it enters into supply or other agreements with generic pharmaceutical
companies; and (3) for 3 months, had to take interim steps to preserve the market for the tablet
form of Ovcon in order to provide Barr the opportunity to compete with its generic version. FTC
v. Warner Chilcott Holdings Co. III, No. 1:05—cv-02179—-CKK (D.D.C. filed Oct. 23, 2006) (stipu-
lated permanent injunction and final order), available at http://www.ftc.gov/os/caselist/
0410034/ finalorder.pdf. The FTC’s case against Barr is ongoing.

33 In the Matter of Barr Pharms., Inc., FTC Docket No. C— 4171 (Dec. 8, 2006) (demsmn and
order), available at http:/ /www.ftc. gov Jos] caselist /061021 7/0610217barrdojnal

341 the Matter of Watson Pharms., Inc., and Andrx Corp., FTC Docket No. 074172 (Dec. 12,
2006) (decision and order), available at http://www.ftc.gov/os/caselist/0610139/061212do
_ public ver0610139.pdf.

35In the Matter of Teva Pharm. Indus. Ltd. and IVAX Corp., FTC Docket No. C-4155 (Mar.
2, ZhOOG) (decision and order), available at http://www.ftc.gov/os/caselist/0510214/0510
214.htm.

36 In the Maiter of Johnson & Johnson and Pfizer Inc., FTC Docket No. C—4180 (Jan. 19, 2007)
(decision and order), available at Attp://www.ftc.gov/os/caselist/0610220/0610220c4180
decisionorder _publicversion.pdf; see also In the Matter of Allergan, Inc. and Inamed Corp., FTC
Docket No. C-4156 (Apr. 17, 2006) (decision and order), available at http:/ /www.ftc.gov/os/
caselist/0610031/0610031.htm.

37FTC News Release, FTC Challenges Hospira/ Mayne Pharma Deal (Jan. 18, 2007), available
at hitp:/ /www.fte.gov /opa /2007 |01/ hospiramayne.htm; In the Matter of Hospira, Inc. and
Mayne Pharma Ltd., FTC Docket No. C—4182 (Jan. 18, 2007) (decision and order), available at
http: | www.fte.gov | os [ caselist /0710002 /070118do0710002.pdf.

38 In the Matter of Boston Scientific Corp. and Guidant Corp., FTC Docket No. C-4164 (July
25, 2006) (decision and order), available at hitp://www.ftc.gov/os/caselist/0610046/
060725d00610046.pdf.

39In the Matter of Hologic, Inc., FTC Docket No. C—4165 (Aug. 9, 2006) (decision and order),
available at htip:/ /www.ftc.gov /os/caselist /0510263 0510263decisionandorderpubrecver.pdf; In
the Matter of Thermo Electron Corp., FTC Docket No. C—4170 (Dec. 5, 2006) (decision and order),
available at Atip:/ /www.ftc.gov/os/caselist /0610187 /061205do0610187.pdf.

40FTC News Release, FTC Proposes Study of Competitive Impacts of Authorized Generic Drugs
(Mar. 29, 2006), available at http:/ /www.ftc.gov /opa /2006 /03 | authgenerics.htm.
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competitor, Highland Park Hospital, resulted in higher prices and a substantial
lessening of competition for acute care inpatient hospital services in parts of Chi-
cago’s northern suburbs.4! In May 2006, the Commission heard oral arguments on
the appeal of this matter and a Commission opinion is forthcoming.42 Several other
hospital mergers have been announced within the past several months, and we have
active investigations pending.43

The FTC continues to investigate and challenge unlawful price fixing by physi-
cians and other health care providers that may lead to higher costs for consumers.
In the past year, the FTC approved four consent orders settling charges that com-
peting providers jointly set their prices and collectively agreed to refuse to deal with
health care payers that did not meet their fee demands.44

B. Energy

Few issues are more important to American consumers and businesses than cur-
rent and future energy production and use. The FTC plays a key role in maintaining
competition and protecting consumers in energy markets by challenging antitrust
violations, conducting studies and analyses, and providing comments to other gov-
ernment agencies.

So far in 2007, the Commission has challenged two mergers in the energy indus-
try. Last month, the Commission filed an administrative complaint challenging Eq-
uitable Resource’s proposed acquisition of The People’s Natural Gas Company, a
subsidiary of Dominion Resources. Equitable and Dominion People’s are each other’s
sole competitors in the distribution of natural gas to nonresidential customers in
certain areas of Allegheny County, Pennsylvania, which includes Pittsburgh. The
complaint alleges that the proposed transaction would result in a monopoly for
many customers who now benefit from competition between the two firms. In Janu-
ary 2007, the Commission challenged the terms of a proposed $22 billion deal
whereby energy firm Kinder Morgan would be taken private by its management and
a group of investment firms, including The Carlyle Group and Riverstone Holdings.
The Commission’s complaint alleged that Carlyle and Riverstone held significant po-
sitions in Magellan Midstream, a major competitor of Kinder Morgan in the
terminaling of gasoline and other light petroleum products in the southeastern
United States, and that the proposed transaction would threaten competition in
those markets. In settling the Commission’s complaint, Carlyle and Riverstone
agreed to turn their investment in Magellan passive and to restrict the flow of sen-
sitive information between Kinder Morgan and Magellan.45

411n the Matter of Evanston Northwestern Healthcare Corp., FTC Docket No. 9315 (Oct. 20,
2005) (initial decision), available at http://www.ftc.gov/os/adjpro/d9315/051021idtext
version.pdf.

42[n the Matter of Evanston Northwestern Healthcare Corp., FTC Docket No. 9315 (Apr. 20,
2006) (notice scheduling oral argument), available at htip://www.ftc.gov/os/adjpro/d9315/
060420notschedoralargu.pdf.

43The Commission also challenged the merger of two of the top three operators of outpatient
kidney dialysis clinics and required divestitures in 66 markets throughout the United States.
In the Matter of Fresenius AG, FTC Docket No. C-4159 (June 30, 2006) (decision and order),
available at Atip:/ /www.ftc.gov/os/caselist /0510154 /0510154.htm.

44In the Matter of Puerto Rico Ass’n of Endodontists, Corp., FTC Docket No. C—4166 (Aug.
24, 2006) (decision and order), available at Atip://www.ftc.gov/os/caselist/0510170
/0510170c4166praedecisionorder.pdf; In the Maiter of New Century Health Quality Alliance,
Inc., FTC Docket No. C-4169 (Sept. 29, 2006) (decision and order), available at http: /]
www.ftc. gov/os/caselzst/0510137/0510137nchqaprlmedeczswnorder pdf; In the Matter of Advo-
cate Health Partners, et al., FTC Docket No. C—4184 (Feb. 7, 2007) (decision and order), avail-
able at http:/ /www.ﬂ‘c.gov/os/caselist/0310021/0310021.htm; and In the matter of Health Care
Alliance of Laredo, L.C., FTC Docket No. C—4158 (Mar. 23, 2006) (decision and order), available
at http:/ Jwww.ftc.gov | os/caselist /0410097 [ 0410097 . htm.

450ther recent energy matters include: Chevron/USA Petroleum, an abandoned transaction
in which Chevron would have acquired most of the retail gasoline stations owned by USA Petro-
leum, the largest remaining chain of service stations in California not controlled by a refiner
(USA Petroleum’s president stated that the parties abandoned the transaction because of resist-
ance from the FTC), see Elizabeth Douglass, Chevron Ends Bid to Buy Stations, LA TIMES,
Nov. 18, 2006, Part C at 2; EPCO/TEPPCO, in which EPCO’s $1.1 billion acquisition of
TEPPCO’s natural gas liquid storage business was only allowed to proceed if TEPPCO first
agreed to divest its interests in the world’s largest natural gas storage facility in Bellvieu,
Texas, to an FTC-approved buyer, see In the Matter of EPCO, Inc., and TEPPCO Partners, L.P.,
FTC Docket No. C-4173 (Oct. 31, 2006) (decision and order), available at http:/ www.fic. gov/
os/ caselist/ 0510108 0510108¢4173d0061103. pdf; Chevron/ Unocal which resolved the Commis-
sion’s administrative monopolization complaint against Unocal and antitrust concerns arising
from Chevron’s proposed $18 billion acquisition of Unocal, see In the Matter of Chevron Corp.,
FTC Docket No. C—4144 (July 27, 2005) (consent order), available at http:/ /www.ftc.gov/os/
caselist /0510125 /050802d00510125.pdf and Union Oil Co. of Calif., FTC Docket No. 9305 (July

Continued
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In May 2006, the FTC released a report titled Investigation of Gasoline Price Ma-
nipulation and Post-Katrina Gasoline Price Increases.#6¢ This report contained the
findings of a Congressionally-mandated Commission investigation into whether gas-
oline prices nationwide were “artificially manipulated by reducing refinery capacity
or by any other form of market manipulation or price gouging practices.” The report
also discusses gasoline pricing by refiners, large wholesalers, and retailers in the
aftermath of Hurricane Katrina. In its investigation, the FTC examined evidence re-
lating to a broad range of possible forms of manipulation. It found no instances of
illegal market manipulation that led to higher prices during the relevant time peri-
ods, but found fifteen examples of pricing at the refining, wholesale, or retail level
that fit the legislation’s definition of evidence of “price gouging.”4? Other factors
such as regional or local market trends, however, appeared to explain these firms’
prices in nearly all cases.48

C. Real Estate

Purchasing or selling a home is one of the most significant financial transactions
most consumers will ever make, and anticompetitive industry practices can raise the
prices of real estate services. In the past year, the agency has brought eight enforce-
ment actions against associations of competing realtors or brokers. The associations,
which control multiple listing services, adopted rules that allegedly withheld valu-
able benefits from consumers who chose to enter into non-traditional, and often less
expensive, listing contracts with real estate brokers. In seven of these matters, the
Commission agreed to settlements prohibiting multiple listing services from dis-
criminating against non-traditional listing arrangements. The eighth matter is cur-
rently in administrative litigation.4® The result of these actions will allow con-
sumers more choice and ensure that if consumers choose to use discount real estate
brokers they will not be handicapped by rules preventing other consumers from see-
ing their listings on the Internet.

D. Technology

Technology is another area in which the Commission has acted to protect con-
sumers by safeguarding competition. In February 2007, the Commission issued an
opinion and final order in the legal proceeding against computer technology devel-
oper Rambus, Inc.,5° and the matter continues in litigation. Previously, in July
2006, the Commission had determined that Rambus unlawfully monopolized the
markets for four computer memory technologies that have been incorporated into in-
dustry standards for dynamic random access memory (DRAM) chips. DRAM chips

27, 2005) (consent order), available at http:/ /www.ftc.gov/os/adjpro/d9305/050802do.pdf; and
Aloha Petroleum | Trustreet Properties, in which the Commission alleged that Aloha’s proposed
acquisition of Trustreet Properties’ half interest in import-capable terminal and retail gasoline
assets in Hawaii would have reduced from five to four the overall number of island gasoline
marketers that had guaranteed access to supply, and from three to two the number of suppliers
selling to unintegrated retailers, see FTC v. Aloha Petroleum Ltd., No. CV05 00471 HG/KSC
(Dist. Hi. complaint filed July 27 2005), available at http:/ /www. ftc gov/os/casellst/1510131/
050728comp1510131.pdf. Ultlmately, Aloha Petroleum was dismissed at the agency’s request
after Aloha announced a long-term agreement with a third party, Mid Pac Petroleum, that
would give Mid Pac substantial rights to use the terminal to import gasoline into Hawaii.

46 FTC News Release, FTC Releases Report on its “Investigation of Gasoline Price Manipula-
tion and Post-Katrina Gasoline Price Increases” (May 22, 2006), available at htip://
wwuw.fte.gov /opa /2006 /05 | katrinagasprices.htm.

47 Science, State, Justice, Commerce, and Related Agencies Appropriations Act, 2007, Pub. L.
No. 109-108 § 632, 119 Stat. 2290 (2005) (Section 632).

48 Federal Trade Commission, Investigation of Gasoline Price Manipulation and Post-Katrina
Gasoline Price Increases (Spring 2006), available at http://www.ftc.gov/reports/060518
PublicGasolinePricesInvestigationReportFinal.pdf;, but see concurring statement of Commissioner
Jon Leibowitz (concluding that the behavior of many market participants leaves much to be de-
sired and that price gouging statutes, which almost invariably require a declared state of emer-
gency or other triggering event, may serve a salutary purpose of discouraging profiteering in
the aftermath of a disaster), available at http://www.ftc.gov/speeches/leibowitz /060518Lei
bowitzStatementReGasolinelnvestigation.pdf.

49 See, e.g., FTC News Release, FTC Charges Austin Board of Realtors With Illegally Restrain-
ing Competmon (July 13, 2006) available at hitp:/ /www.ftc.gov/opa /200607 [ austin
board.htm; see also FTC News Release FTC Charges Real Estate Groups with Anticompetitive
Conduct in Limiting Consumers’ Choice in Real Estate Services (Oct. 12, 2006), available at
http:/ www.ftc.gov /opa /2006 ] 10/ realestatesweep.htm; FTC News Release, Commission Receives
Application for Proposed Divestiture from Linde AG and The BOC Group plc; FTC Approves
Final Consent Orders in Real Estate Competition Matters (Dec. 1, 2006), available at http://
wwuw.fte.gov /opa /200612 fyi0677. htm.

50 FTC News Release, FTC Issues Final Opinion and Order in Rambus Matter (Feb. 5, 2007),
available at http:/ /www.fte.gov/opa /2007 /02 /070502rambus.htm.
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are widely used in personal computers, servers, printers, and cameras.5! In addition
to barring Rambus from making misrepresentations or omissions to standard-set-
ting organizations again in the future, the February 2007 order, among other
things, requires Rambus to license its SDRAM and DDR SDRAM technology; with
respect to uses of patented technologies after the effective date of the order, bars
Rambus from collecting more than the specified maximum allowable royalty rates;
and requires Rambus to employ a Commission-approved compliance officer to ensure
that Rambus’s patents and patent applications are disclosed to industry standard-
setting bodies in which it participates.52 Our hope is that this case will result in
more accurate and useful disclosure of intellectual property in standard-setting bod-
ies, which will improve product quality and lower costs to consumers.

E. Retail and Other Industries

The FTC also guards against anticompetitive conduct in the retail sector and
brings enforcement cases where necessary. In March 2007, the Commission an-
nounced a proposed order settling charges that the Missouri State Board of Em-
balmers and Funeral Directors illegally restrained competition by defining the prac-
tice of funeral directing to include selling funeral merchandise to consumers on an
at-need basis.?3 The Board’s regulation permitted only licensed funeral directors to
sell caskets to consumers on an at-need basis, thereby discouraging other retailers
from selling caskets. The Board ended the restriction last year and agreed that it
will not prohibit or discourage the sale of caskets, services, or other funeral mer-
chandise by unlicensed persons.

The Commission also has sought to protect customers by imposing conditions on
mergers involving launch services;54 the manufacture of ammunition for mortars
and artillery; 35 the Nation’s two largest funeral home and cemetery chains;5¢ and
liquid oxygen and helium.57

F. Guidance, Transparency, and Merger Review Process Improvements

The FTC also works to facilitate cooperation and voluntary compliance with the
law by promoting transparency in enforcement standards, policies, and decision-
making processes. During the last year, the FTC implemented two important proc-
ess reforms that streamlined the merger review process. In February 2006, the
Commission announced the implementation of significant merger process reforms
aimed at reducing the costs borne by both the FTC and merging parties.58 In June
2006, the FTC and the Department of Justice Antitrust Division implemented an
electronic filing system that allows merging parties to submit, via the Internet,
premerger notification filings required by the Hart-Scott-Rodino (HSR) Act.5°

51]n the Matter of Rambus, Inc., Docket No. 9302 (July 31, 2006) (opinion of the Commission),
available at Atip:/ /www.ftc.gov /os/adjpro/d9302 | 060802commissionopinion.pdf.

52]n the Matter of Rambus, Inc., Docket No. 9302 (Feb. 5, 2007) (opinion of the Commission
on remedy), available at http:/ /www.ftc.gov/os/adjpro/d9302/0702050pinion.pdf; In the Matter
of Rambus Inc., Docket No. 9302 (Feb. 2, 2007) (final order), available at http:/ /www.ftc.gov/
os/adjpro/d9302/070205finalorder.pdf.

53 In the Matter of Missouri Board of Embalmers and Funeral Directors, FTC File No. 061
0026 (Mar. 9, 2007) (proposed decision and order), available at hétp:/ /www.ftc.gov/os/caselist/
0610026 /0610026decisonorder.pdf.

54In the Matter of Lockheed Martin Corp. and The Boeing Co., FTC File No. 051 0165 (Oct.
3, 2006) (decision and order), available at hitp://www.ftc.gov/os/caselist/0510165/0510
165decisionorderpublicv.pdf; In the Matter of Lockheed Martin Corp. and The Boeing Co., FTC
File No. 051 0165 (Oct. 3, 2006) (agreement containing consent order), available at htip://
wwuw.fte.gov /os/ caselist /0510165 /0510165agreement.pdf.

55In the Matter of Gen. Dynamics Corp., FTC Docket No. C—4181 (Dec. 28, 2006) (decision
and order), available at http:/ /www.ftc.gov/os/caselist/0610150/0610150decisionorder.pdf; In
the Matter of Gen. Dynamics Corp., FTC Docket No. C—4181 (Dec. 28, 2006) (agreement con-
taining consent orders), available at htip://www.ftc.gov/os/caselist/0610150/0610150agree
ment.pdf.

56 In the Matter of Serv. Corp. Int’l and Alderwoods Group Inc., FTC Docket No. C-4174 (Dec.
29, 2006) (decision and order), available at Atip://www.ftc.gov/os/caselist/0610156/
070105d00610156.pdf.

57In the Matter of Linde AG and The BOC Group PLC, FTC Docket No. C-4163 (Sept. 5,
2006) (decision and order), available at Atip://www.ftc.gov/os/caselist/0610114/06101
14¢4163LindeBOCDOPubRecV.pdf.

58 FTC News Release, FTC Chairman Announces Merger Process Reforms (Feb. 16, 2006),
available at Atip:/ /www.ftc.gov /opa /2006 /02 | merger process.htm.

59FTC News Release, Federal Trade Commission and Department of Justice Allow Electronic
Submission of Premerger Notification Filings (June 20, 2006), available at http:/ /www.ftc.gov/
opa /2006 /06 | premerger.htm.
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G. Competition Advocacy

The Commission frequently provides comments to Federal and state legislatures
and government agencies, sharing its expertise on the competitive impact of pro-
posed laws and regulations when they explicitly or implicitly impact the antitrust
laws, and when they alter the competitive environment through restrictions on
price, innovation, or entry conditions. Recent FTC advocacy efforts have contributed
to several positive consumer outcomes. In the past year, the FTC has sought to per-
suade regulators to adopt policies that do not unnecessarily restrict competition in
the areas of wine distribution,®® patent rules of practice,b! online auction trading
assistants,62 attorney matching services,®3 real estate legal services,®4 and phar-
macy benefit managers.65

H. Hearings, Reports, Conferences, and Workshops

Hearings, conferences, and workshops organized by the FTC represent a unique
opportunity for the agency to develop policy and research tools and help foster a
deeper understanding of the complex issues involved in the economic and legal anal-
ysis of antitrust law.

Beginning in June 2006, the FTC and the Department of Justice Antitrust Divi-
sion have held hearings to discuss the boundaries of permissible and impermissible
conduct under Section 2 of the Sherman Act.66 The primary goal of the hearings
is to examine whether and when specific types of single-firm conduct are procom-
petitive or benign and when they may harm competition. The Commission expects
to complete the hearings in the second quarter of 2007.

The Commission and the Department of Justice are nearing completion of a sec-
ond report addressing issues that arise at the intersection of antitrust and intellec-
tual property law and policy. This second report follows an initial report issued in
2003 following extensive hearings on this important topic.

In August 2006, the FTC convened the Internet Access Task Force to examine
issues raised by converging technologies and regulatory developments, and to inform
the enforcement, advocacy, and education initiatives of the Commission. Under the
leadership of the Internet Access Task Force, the FTC recently addressed two issues
of interest to policymakers.

First, in October 2006, the FTC released a staff report, Municipal Provision of
Wireless Internet. The report identifies the potential benefits and risks to competi-
tion and consumers associated with municipal provision of wireless Internet serv-
ice.67 Second, in February 2007, the FTC hosted a two-day workshop to explore the
many competition and consumer protection issues relating to broadband Internet ac-
cess, including so-called “network neutrality.” 68 Among the topics discussed at the
workshop were the current and future state of competition in the market for
broadband Internet access; the capabilities and incentives of broadband Internet
service providers to discriminate against, degrade, block, or charge fees for
prioritized delivery of unaffiliated content and applications; and the potential effects
of network neutrality regulation on innovation and competition in the market for

60FTC Staff Comments to The Honorable Paula Dockery (Apr. 10, 2006), available at
http: | www.ftc.gov /os /2006 |04/ V060013FTCStaffCommentReFloridaSenateBill282.pdf.

61 Comments of the United States Federal Trade Commission Before the United States Patent
and Trademark Office, In the Matter of Changes to Practice for Continuing Applications, Re-
quests for Continued Examination Practice, and Applications Containing Patentably Indistinct
Claims, Docket No. 2-5-P-066 (May 3, 2006), available at hitp://www.ftc.gov/os/2006/05/
P052103CommissionCommentsRePTODocketNo2-95-P-066BeforethePatentandTrademarkOffice
Text.pdf.

62FTC Staff Comments to The Honorable Noble E. Ellington, Louisiana State Senate (May
26, 2006), available at http:/ /www.ftc.gov/os/2006 /06 /VO60015CommentstoLouisianaStateSen
ateImage.pdf.

63 FTC Staff Comments to Mr. W. John Glancy, Chairman, Professional Ethics Committee for
the State Bar of Texas (May 26, 2006), available at http:/ /www.ftc.gov/os/2006/05/V060017
CommentsonaRequestforAnEthicsOpinionImage.pdf.

64Federal Trade Commission and United States Department of Justice Comments to
Assemblywoman Helene E. Weinstein, Chair, Committee on Judiciary, New York State Assem-
bly (June 21, 2006), available at http:/ /www.ftc.gov/os/2006 /06 V060016 NY UplFinal.pdf.

65FTC Staff Comments to Terry G. Kilgore, Member, Commonwealth of Virginia House of
Delegates (Oct. 2, 2006), available at http:/ | www.ftc.gov [ be | VO60018.pdf.

66 F'TC News Release, FTC and DOJ to Host Joint Public Hearings on Single-Firm Conduct
as Ilf;allated to Competition (Nov. 28, 2005), available at http:/ /www.ftc.gov /opa/2005/11/unilat-
eral.htm.

67FTC Staff Report, Municipal Provision of Wireless Internet (Sept. 2005) available at
http: | www.ftc.gov /0s/2006/ 10/ V06002 1municipalprovwirelessinternet.pdf.

68 FTC Workshop, Broadband Competition Connectivity Policy (Feb 13—-14, 2007), available at
http:/ www.ftc.gov | opp | workshops | broadband /index.html.
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broadband Internet access. The FTC intends to release a report of this workshop
later this year.

In April 2007, the Commission will hold a three-day conference on Energy Markets
in the 21st Century: Competition Policy in Perspective.®® The conference will bring
together leading experts from government, the energy industry, consumer groups,
and the academic community to participate on panels to examine such topics as: (1)
the relationship between market forces and government policy in energy markets;
(2) the dependence of the U.S. transportation sector on petroleum; (3) the effects of
the electric power industry restructuring on competition and consumers; (4) what
energy producers and consumers may expect in the way of technological develop-
ments in the industry; (5) the security of U.S. energy supplies; and (6) the govern-
ment’s role in maintaining competition and protecting energy consumers.

1. Competition Education Initiatives

The FTC is committed to enhancing consumer confidence in the marketplace
through enforcement and education. This year, Commission staff launched a multi-
dimensional outreach campaign, targeting new and bigger audiences, with the mes-
sage that antitrust enforcement helps consumers reap the benefits of competitive
markets by keeping prices low and services and innovation high, as well as by en-
couraging more choices in the marketplace.”® As a part of this effort, the Commis-
sion’s website, www.ftc.gov, continues to grow in size and scope with resources on
competition policy in a variety of vital industries. This year, the FTC launched new
industry-specific websites for Oil and Gas,”! Health Care,’2 Real Estate,”® and Tech-
nology.”* These minisites serve as a one-stop shop for consumers and businesses
who want to know what the FTC is doing to promote competition in these important
business sectors. In the past year, the FTC also issued practical tips for consumers
on buying and selling real estate, funeral services, and generic drugs, as well as
“plain language” columns on oil and gas availability and pricing.

IV. International

The FTC’s Office of International Affairs (OIA), created in January 2007, brings
together the international functions formerly handled in the Bureaus of Competition
and Consumer Protection and the Office of General Counsel. OIA will bring in-
creased prominence to the FTC’s international work, and will enhance the FTC’s
ability to coordinate its enforcement efforts effectively to promote convergence to-
ward best practices with our counterpart agencies around the world.

The FTC has built a strong network of cooperative relationships with its counter-
parts abroad, and plays a leading role in key multilateral fora. The growth of com-
munication media and electronic commerce presents new challenges to law enforce-
ment—fraud and deception now are without borders. We work with other nations
to protect American consumers who can be harmed by anticompetitive conduct and
frauds perpetrated outside the United States. The FTC also actively assists new de-
mocracies moving toward market-based economies with developing competition and
consumer protection laws and policies.

A. Consumer Protection

Globalization and rapid changes in technology have accelerated the pace of new
consumer protection challenges, such as spam, spyware, telemarketing fraud, data
security, and privacy, that cross national borders and raise both enforcement and
policy issues. The Internet and modern communications devices, such as Voice-over-
Internet Protocol, have provided tremendous benefits to consumers but also have
aided telemarketing fraud and raised fresh privacy concerns. The FTC has a com-
prehensive international consumer protection program of enforcement, networking,
and policy initiatives to address these new challenges.

In the coming year, the FTC will implement the U.S. SAFE WEB Act of 2006,
which was signed into law last December. Thanks to the action of the Commerce
Committee and of Congress, the U.S. SAFE WEB Act provides the FTC with up-
dated tools for the 21st century. It allows the FTC to cooperate more fully with for-
eign law enforcement authorities in the area of cross-border fraud and other prac-
tices, such as fraudulent spam, spyware, misleading health and safety advertising,
privacy and security breaches, and telemarketing fraud, that are global and that

69FTC Conference, Energy Markets in the 21st Century: Competition Policy in Perspective
(Apr. 10-12, 2007), available at http:/ /www.ftc.gov/bep | workshops[energymarkets/index.html.

70 Available at http:/ /www.ftc.gov/ftc/antitrust.htm.

71 Available at http:/ /www.ftc.gov/ftc/oilgas /index.html.

72 Available at http:/ /www.ftc.gov [ be [ healthcare /index.htm.

73 Available at http:/ /www.ftc.gov [ be [ realestate /index.htm.

74 Available at http:/ /www.ftc.gov /bc/tech /index.htm.



20

harm consumers. As the FTC begins to take advantage of these new tools, coopera-
tion with foreign law enforcement agencies regarding information-sharing and in-
vestigative assistance will be greatly improved, diminishing fundamental roadblocks
to effective cooperation.

The FTC works directly with consumer protection and other law enforcement offi-
cials in foreign countries to achieve its goals. In particular, in response to the
amount of fraud across the U.S.-Canadian border, the FTC continues to build its
relationship with its Canadian counterparts. We have worked hard to expand part-
nerships with Canadian regional entities to fight telemarketing fraud by Canadians
targeting U.S. and Canadian consumers.

Increased globalization also requires the FTC to participate actively in inter-
national policy efforts to develop flexible, market-oriented standards, backed by ag-
gressive enforcement, to address emerging consumer protection issues. In 2006, for
example, the FTC, working with its foreign partners through the Organization for
Economic Cooperation and Development (OECD) and through the London Action
Plan, the international spam enforcement network, called for increased cross-border
law enforcement cooperation and increased public/private sector cooperation to com-
bat spam. The FTC will also continue to focus the international community on the
importance of enforcement as a key component of privacy protection in the OECD,
the Asia Pacific Economic Cooperation (APEC), and other multilateral organizations.
The FTC also continues to participate actively in APEC’s Electronic Commerce
Steering Group and several OECD committees, including the Committee on Con-
sumer Policy, and in the International Consumer Protection Enforcement Network
(ICPEN). The FTC supported the ICPEN’s operations this year by hosting its Secre-
tariat.

B. Competition

The FTC’s cooperation with competition agencies around the world is a vital com-
ponent of our enforcement and policy programs, facilitating our ability to collaborate
on cross-border cases, and promoting convergence toward sound, consumer welfare-
based competition policies.

FTC staff routinely coordinate with colleagues in foreign agencies on mergers and
anticompetitive conduct cases of mutual concern. The FTC promotes policy conver-
gence through formal and informal working arrangements with other agencies,
many of which seek the FTC’s views in connection with developing new policy initia-
tives. For example, during the past year, the FTC consulted with the European
Commission regarding its review of policies on abuse of dominance and remedies;
with the Canadian Competition Bureau on merger remedies and health care issues;
with the Japan Fair Trade Commission on abuse of dominance and revisions to its
merger guidelines; and with the Chinese authorities on the drafting of a new anti-
trust law. We will also be consulting with the European Commission on its new
draft guidelines for the review of non-horizontal mergers. The FTC participated in
consultations in Washington and in foreign capitals with top officials of, among oth-
ers, the European Commission, the Japan and Korea Fair Trade Commissions, and
the Mexican Federal Competition Commission. Chairman Majoras became the first
FTC Chairman to visit China, establishing important relationships with officials in-
volved in developing the first comprehensive competition law in China, and under-
scoring the importance of the FTC’s and Antitrust Division’s work to provide input
into the drafting process. Several other Commissioners have also been to China to
work on consumer protection and competition issues.

The FTC is an active participant in key multilateral fora that provide important
opportunities for competition agencies to enhance mutual understanding in order to
promote cooperation and convergence, including the International Competition Net-
work (ICN), the OECD, the United Nations Conference on Trade and Development
(UNCTAD), and APEC. For example, over the past year, the FTC has served on the
ICN’s Steering Group, co-chaired its Unilateral Conduct working group and related
objectives subgroup, chaired its Merger Notification and Procedures subgroup, and
played a lead role in its working group on Competition Policy Implementation. In
addition, the FTC also participates in U.S. delegations that negotiate competition
chapters of proposed free trade agreements, including in connection with negotia-
tions with Korea, Thailand, and Malaysia during the last year. All of this work ulti-
mately benefits American consumers.

C. International Technical Assistance

The FTC assists developing nations as they move toward market-based economies
with developing and implementing competition and consumer protection laws and
policies. These activities, funded mainly by the United States Agency for Inter-
national Development and conducted in cooperation with the Department of Jus-
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tice’s Antitrust Division, are an important part of the FTC’s efforts to promote
sound competition and consumer protection policies around the world. In 2006, the
FTC sent 34 different staff experts on 30 technical assistance missions to 17 coun-
tries, including the ten-nation ASEAN community, India, Russia, Azerbaijan, South
Africa, Central America, and Egypt. We also conducted missions in Jordan and
Ethiopia, and concluded a highly successful program in Mexico.

V. Needed Resources for Fiscal Year 2008

To accomplish the agency’s mission in FY 2008, the FTC requests $240,239,000
and 1,084 FTE. This level of resources is needed to allow the FTC to continue to
build on its past record of accomplishments in enhancing consumer protection and
protecting competition in the United States and, increasingly, abroad. The FY 2008
request represents an increase of $17,239,000 over the FTC’s FY2007 budget re-
quest before Congress. The increase includes:

e $8,839,000 in mandatory salary and contract expenses;

e $1,400,000 for 10 new FTE for the Consumer Protection Mission’s Privacy and
Identity Protection Program;

e $4,500,000 for the Consumer Protection Mission’s outreach and enforcement ef-
forts including:

—$2,000,000 for the “Media literacy” initiative;
—$1,300,000 for Do Not Call registration renewals and outreach;
—$100,000 to increase enforcement efforts to combat spyware; and

—$100,000 to support our Congressionally-endorsed efforts to promote industry
self-regulation in the marketing of entertainment and food to children;

e $1,600,000 for electronic litigation support and E-Gov and information tech-
nology initiatives; and

e $900,000 for facility reconditioning, equipment replacement, records manage-
ment, and human capital and support needs.

The FTC’s FY 2008 budget request is comprised of three funding sources. The ma-
jority of the funding will be derived from offsetting collections: HSR filing fees and
Do Not Call fees will provide the agency with an estimated $163,600,000 in FY
2008. The FTC anticipates that the remaining funding needed for the agency’s oper-
ations will be funded through a direct appropriation of $76,639,000 from the Gen-
eral Fund in the U.S. Treasury.

VI. Conclusion

Mr. Chairman, Mr. Vice Chairman, and members of the Committee, we want to
ensure that the quality of our work is maintained despite the breadth of our mission
and the challenges that we have described involving technological change and an
evolving global economy. In the last several years, however, Congress has passed
a variety of significant new laws that the FTC is charged, at least in part, with im-
plementing and enforcing, such as the CAN-SPAM Act, the Fair and Accurate Cred-
it Transactions Act (FACTA), the Children’s Online Privacy Protection Act (COPPA),
the Gramm-Leach-Bliley Act, and the U.S. SAFE WEB Act. In light of these new
laws and challenges, we will continue to assess our personnel and resource needs
to ensure that the agency vigorously protects American consumers and promotes a
vibrant marketplace.

The FTC appreciates the strong support it has received from Congress to serve
its critical mission of protecting consumers and maintaining competition. I would be
happy to answer any questions that you and other Members may have about the
FTC’s programs and budget request.

Senator PRYOR. Thank you.
The Honorable Pamela Jones Harbour?

STATEMENT OF HON. PAMELA JONES HARBOUR,
COMMISSIONER, FTC

Ms. HARBOUR. Thank you, Chairman Pryor, Vice Chairman Ste-
vens.

I am pleased to appear before you today to discuss the Commis-
sion’s work in two rapidly developing areas: cross-border data pro-
tection and international law enforcement cooperation. In par-
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ticular, I will focus on our work with the Asia Pacific Economic Co-
operation, or APEC, to develop rules to govern the transfer of per-
sonal data across borders. I will also focus on the Commission’s
newly expanded authority granted by Congress in the U.S. SAFE
WEB Act.

As you know, APEC consists of 31 economies, or countries, on the
Pacific Rim, including the United States, all with different domes-
tic legal frameworks. U.S. consumers are doing more business with
foreign companies. And U.S. companies also are doing more busi-
ness on an international scale. As a result, employees, data, prod-
ucts, and customers are scattered across multiple countries and,
therefore, are subject to multiple privacy regulations.

APEC’s data privacy subgroup has undertaken a project to create
a flexible framework that enables cross-border data flows while ac-
commodating the different approaches of all of its member econo-
mies around the globe. Because of the Commission’s expertise in
protecting consumer privacy domestically, we have been involved
from the beginning in formulating the APEC privacy framework,
which was endorsed by the member economies and by the United
States in 2004. Since that time, the Commission has worked with
the Department of Commerce to develop an implementation plan
for cross-border privacy rules that is flexible enough to incorporate
U.S. and other approaches to privacy, and to provide assurances
that consumer data will be protected across borders.

There are many reasons why the Commission supports the devel-
opment of cross-border privacy rules:

First, protecting consumer privacy is vital. Cross-border privacy
rules will provide more consistent and reliable protections for con-
sumers, and will assure other APEC economies that data trans-
ferred into the United States will benefit from appropriate privacy
protections.

Second, cross-border data flows, through outsourcing, for exam-
ple, convey benefits to consumers such as cost-savings and around-
the-clock customer service.

And, third, cross-border or global privacy rules offer a way to
harmonize different privacy regimes in an international setting. If
implemented effectively, cross-border privacy rules can provide
more consistent and reliable protections for consumers, as well as
clear standards for businesses across the APEC region.

In short, cross-border privacy rules have tremendous potential.
The challenge ahead is to develop workable rules that accommo-
date different domestic approaches around the globe. We are con-
fident that the more support the U.S. gives this process, the more
U.S. businesses and consumers will benefit in the long term.

It is against this backdrop that I will turn briefly to the U.S.
SAFE WEB Act. We are tremendously gratified that Congress ex-
panded the Commission’s ability to cooperate with our foreign
counterparts. SAFE WEB, which as you know, was signed into law
December of 2006, deposits updated information-sharing tools into
the Commission’s law enforcement arsenal, and these tools will
help us fight a wider range of practices that can harm consumers.

Now, although Section 5 of the FTC Act grants the Commission
broad authority over unfair or deceptive acts or practices, the Act’s
cooperation provisions, drafted back in 1938, have become some-
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what outdated in the face of 21st century global trade and techno-
logical developments. When we began tackling cross-border elec-
tronic fraud, such as spam, spyware, and phishing, these limits on
our ability to cooperate internationally became an impediment to
our law enforcement. And, unfortunately, because we could not
share information with our foreign counterparts, high-tech con art-
ists could strike quickly, victimize thousands of consumers, and
then seemingly disappear without a trace. SAFE WEB updates our
cross-border authority in many ways. We now can share compelled
or confidential information with our foreign counterparts, and gath-
er new information for them, as well.

We feel a great sense of accomplishment and appreciation that
Congress has passed this law, but we realize that our work is just
beginning. We now must take advantage of our new enforcement
powers. And, to that end, we have convened a steering group to im-
plement SAFE WEB, and we have begun to use these new tools in
our investigations.

In conclusion, I appreciate the opportunity to present remarks on
these increasingly important global issues, and I look forward to
answering your questions.

Thank you.

Senator PRYOR. Thank you.

The Honorable Jonathan Leibowitz?

STATEMENT OF HON. JONATHAN D. LEIBOWITZ,
COMMISSIONER, FTC

Mr. LEiBowITZ. Thank you, Chairman Pryor, Vice Chairman Ste-
vens. I am also pleased to appear before you today to talk about
some of the technology issues that the Commission is currently ex-
amining.

Let me briefly highlight just three: spyware, spam, and telephone
pretexting. All are Internet-related in one way or another.

First, spyware. The Commission has brought 11 spyware and
adware cases in the past 2 years. Our initial cases involved hard-
core spyware that hijacked Internet browsers, made CD-rom trays
open and close and open and close, captured consumers’ personal
information, and caused computers to slow down or even crash. Re-
cently we’ve begun to attack nuisance adware, disruptive software
placed on people’s computers without their notice or consent. These
actions reaffirm several core principles: that consumers’ computers
belong to them, not to the software distributors; that buried disclo-
sures do not suffice; and that the consumer must be able to
uninstall unwanted adware.

Our recent settlements with Zango and DirectRevenue illustrate
these principles vividly. The two companies offered consumers free
content in software without, we allege, adequately disclosing that
downloading these items would result in the installation of adware.
That adware generated an eye-popping number of pop-up ads—6.9
billion pop-up ads by Zango alone. In both these cases, we obtained
strong injunctive relief. The companies agreed to give clear notice
and obtain express consent from consumers prior to installation.
They agreed to provide a reasonable means to uninstall the soft-
ware and to monitor their affiliates. The two companies will also
forfeit a total of $4.5 million in ill-gotten gains. The Commission
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will continue to make spyware a priority. And we’re happy to work
with you—and, Senator Stevens, we appreciate you mentioning this
spyware legislation—and this Committee on any measure you move
forward with.

Second, spam. The Commission has brought almost 90 cases tar-
geting spam in the last 10 years, many of those filed after the
CAN-SPAM Act gave us the ability to sue those who assist or fa-
cilitate spam distribution and the authority to seek civil pen-
alties—both tremendously helpful as we fight the spam epidemic.

As you know, spam goes beyond mere annoyance; it’s being used
as a vehicle for pernicious conduct, such as phishing scams, vi-
ruses, and spyware. This summer, the Commission will host a
workshop to examine how spam has evolved and what stakeholders
can do to address it. Filtering technology is a big part of the solu-
tion—so is the work of ISPs. But rest assured we will continue to
bring forward spam cases.

More than half of all spam and spyware, by the way, is trans-
mitted into the United States from other countries. And so, as the
Chairman and Commissioner Harbour mentioned, your Commit-
tee’s leadership and your staff's hard work in passing the U.S.
SAFE WEB Act—I believe it passed at 4:22 in the morning, the
final measure moved before the last Senate adjourned sine die—
gives us important new authority to share confidential information
with our law enforcement counterparts so that we can work more
effectively to help Americans who are harmed from abroad.

The third issue, telephone pretexting. In May 2006, well before
the Hewlett-Packard story became a national scandal, the Commis-
sion filed five complaints against web-based operations that ob-
tained and sold consumers’ confidential telephone records to third
parties in violation of the FTC Act. To date, the Commission has
resolved two cases with consent orders that impose strong rem-
edies, including bans on obtaining phone records, prohibitions
against pretexting to obtain other personal information, and
disgorgement of profits. Last year, a law making pretexting a
criminal offense was enacted but, as you know Senator Pryor, there
is still a need for legislation that would close the gap and give the
Commission authority to seek civil penalties against pretexters.

Finally, the sad truth is that Internet malefactors understand
and exploit technology. To keep pace with them, we need to contin-
ually educate ourselves. Last November, the FTC convened hear-
ings on “Protecting Consumers in the Next Tech-Ade.” We heard
from more than 100 technology leaders about trends that may not
be here today, but will affect all of our lives tomorrow. Among
other topics, panelists addressed viral marketing, social net-
working, and user-generated content—which holds tremendous
promise for consumers but raises serious perils for parents of
young children. These hearings will help us anticipate ways in
which new technologies can be misused and develop new ways to
use technology to benefit consumers.

To do any of this, of course, we need to work with our oversight
Committee. And so I thank you again for the opportunity to testify.
I'm happy to answer questions after my colleagues have finished.

Senator PRYOR. Thank you.

Next, the Honorable William Kovacic.
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STATEMENT OF HON. WILLIAM E. KOVACIC,
COMMISSIONER, FTC

Mr. Kovacic. Chairman Pryor, Vice Chairman Stevens, thank
you for the opportunity to review the Commission’s recent competi-
tion policy initiatives concerning the energy sector.

I will focus on activities of the past 12 months, and will discuss
four elements of our competition program for energy: law enforce-
ment, research, cooperation with other government agencies, and
public consultation.

Merger control is the core of recent FTC law enforcement con-
cerning the energy sector. Four matters stand out:

In March, the Commission issued an administrative complaint
challenging the proposed purchase by Equitable Resources, Inc. of
a subsidiary of Dominion Resources. The FTC alleged that the pro-
posed transaction would create a monopoly of natural gas distribu-
tion services in Pittsburgh and in surrounding parts of Allegheny
County, Pennsylvania.

Two months ago, the Commission opposed the terms of a $22 bil-
lion deal by which Kinder Morgan would have been taken private
by its management and a group of investment firms. The Commis-
sion obtained adjustments to protect competition in the transpor-
tation and temporary storage of gasoline and other petroleum prod-
ucts in the southeastern United States.

Last November, Chevron and USA Petroleum abandoned a trans-
action by which Chevron would have bought most of USA Petro-
leum’s retail gasoline stations in California. The FTC had been con-
ducting an investigation of the proposed deal, and USA Petroleum’s
president said that resistance from the FTC ultimately induced the
parties to abandon the transaction.

Last October, the FTC issued a consent order that compelled the
divestiture of salt-dome storage capacity on the Texas Gulf Coast
to resolve competitive issues arising from EPCQO’s acquisition of the
natural-gas liquid storage business of TEPPCO partners.

These and other FTC law enforcement initiatives draw heavily
upon the Commission’s investment of resources to conduct research
and perform studies involving the energy sector. These investments
are the equivalent of research and development in public adminis-
tration. They guide the FTC’s pursuit of cases, and they inform our
use of non-litigation tools that Congress has entrusted to the Com-
mission.

In May 2006, the Commission presented to Congress its report
on the investigation of gasoline price manipulation and post-
Katrina gasoline price increases. The report examined whether en-
ergy firms had manipulated gasoline prices, and it described how
energy markets responded to the destruction caused by Hurricanes
Katrina and Rita.

In December 2006, the Commission also issued a report on the
current state of ethanol production in the United States.

As you know, the FTC is not the only public body with competi-
tion policy responsibilities that affect the performance of the energy
sector. Improved cooperation with other public authorities can help
each institution spend its competition resources more effectively. I
believe the creation of more effective public agency networks is a
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key ingredient of future policy success in energy and other parts
of the economy.

To this end, last September the FTC and representatives of var-
ious state attorneys general held a 1-day workshop to discuss com-
petition and consumer protection issues that involved gasoline pric-
ing. At the end of that day, the workshop participants, I think,
unanimously regarded the event as a valuable step toward improv-
ing Federal and state cooperation to address developments of com-
mon concerns, such as mergers.

The fourth and final ingredient of the FTC’s energy program is
public consultation in the form of public hearings, seminars, or
workshops. These consultations enable the FTC not only to give
those outside our walls the benefit of our current thinking, but also
permit the FTC to gain deeper insight into developments affecting
the industry and consumers, to identify major emerging issues, and
to help build a consensus about appropriate policy responses.

Earlier this morning, a short distance from this building, the
FTC convened the first of 3 days of hearings on “Energy Markets
in the 21st Century: Competition, Policy, and Perspective.” These
hearings are examining the role of old and new fuel cycles, de-
mand-side issues, such as the operation of the transportation sec-
tor, lessons from past regulatory strategies, and the vulnerability
of the United States to supply and demand shocks. The proceedings
feature an extraordinary group of participants, drawn from con-
sumer groups, government agencies, energy companies, think
tanks, and universities. I believe the hearings have great promise
to improve our understanding of how the FTC can best apply its
competition policy instruments and, more ambitiously, to suggest
the paths that our Nation’s energy policy should take in the future.

I am pleased to address your comments and questions.

Senator PRYOR. Thank you.

And the Honorable J. Thomas Rosch.

STATEMENT OF HON. J. THOMAS ROSCH, COMMISSIONER, FTC

Mr. RoscH. Thank you, Chairman Pryor, Vice Chairman Ste-
vens

Senator PRYOR. Microphone, please.

Mr. RoscH. Now going? OK, great, thank you—and Senator Klo-
buchar, thank you very much for the opportunity to appear before
you this morning. I really appreciate it. And I particularly appre-
ciate, Chairman Pryor, your getting my name right. I can’t believe
it. It’s the first time it has ever happened.

Today, I'd like to talk briefly about the Commission’s activity in
the healthcare area. One of the most important priorities of the
Commission is, of course, the pursuit of those who make deceptive
healthcare claims.

Over the past few years, the agency has brought several success-
ful enforcement actions against marketers that deceptively adver-
tise health-related products that they claimed could, among other
things, cause weight loss, decrease pain, cure cancer, and increase
height in adults and children. For example, marketers for weight-
loss products recently settled charges that they’d made false or un-
substantiated claims; and in settling, they surrendered cash and
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other assets collectively worth at least $25 million, and agreed to
limit their future advertising claims.

In addition to law enforcement action, the Commission works
hard to educate the media and consumers about fraudulent claims.
For example, since 2003 we've promoted a Red Flags initiative,
which asks for the media’s help in preventing the dissemination of
facially deceptive advertising claims for weight-loss products. As a
complement to this initiative, the agency has also created extensive
consumer education campaigns to alert consumers about deceptive
claims, including teaser websites and online games.

Competition also plays an important role in our healthcare agen-
da. Our written statement describes some of our efforts to ensure
that healthy competition exists in the markets in which healthcare
providers do business, including our challenges to price fixing by
physician providers and to hospital and drug company mergers.
But I'd like to take a minute to describe our efforts to combat what
we consider to be illegal reverse payments made by branded
drugmakers to generic drugmakers in patent litigation settlements
between branded and generic firms instituted under the Hatch-
Waxman Act. As you know, the Eleventh Circuit reversed our deci-
sion in the Schering case that a substantial reverse payment made
seemingly as a quid pro quo for the generic to abandon its effort
to enter the market before expiration of the branded’s patent was
illegal. We held, in that case, that the settlement agreement was
tantamount to a market division agreement between a compet-
itor—namely, the branded—and a potential competitor—namely,
the generic—which the Supreme Court has held is per se illegal.

The Eleventh Circuit held we were wrong in Schering, and that
a settlement within the scope of the patent—in other words, a set-
tlement that wouldn’t affect the generic’s unpatented products or
keep the generic from competing beyond the life of the patent—is
legal under the patent laws. The Supreme Court declined to review
that decision, at the suggestion of the Justice Department, which
advised that the issue was not ripe for Supreme Court review.

In the Tamoxifen case, which involved facts similar to Schering,
a divided Second Circuit essentially followed the Eleventh Circuit.
We think Tamoxifen and Schering are bad law. More specifically,
we continue to believe that most, if not all, reverse payments are
illegal if they’re made at the same time a generic agrees not to
compete as soon as it could if it won its challenge to the branded’s
patent.

Schering could be reversed in one of two ways:

First, the Supreme Court has just asked for the Justice Depart-
ment’s recommendation whether the Court should review the deci-
sion in Tamoxifen. We're hopeful that the Court will review and re-
verse Tamoxifen, and will do so in a fashion that will discredit
Schering.

Second, the Judiciary Committee has reported a bipartisan bill
that would generally prohibit reverse payments in the instances I
described. Commissioner Leibowitz testified on behalf of the Com-
mission in connection with that bill.

Whether the Supreme Court or the Congress overturns Schering,
we firmly believe that one or the other should do so, because agree-
ments like those at issue in Schering can severely hobble competi-
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tion between providers of drugs, and thereby impose a very signifi-
cant tax on the Federal and state governments, as well as on con-
sumers, all of which spend billions of dollars each year buying
drugs and stand to benefit from competition.

I look forward to answering any questions you may have. Thank
you.

Senator PRYOR. Thank you.

Now—thank all the Commissioners for your testimony and your
comments today—now, we made you go in a certain order when
you testified here a moment ago, but we’re not going to go in any
order up here.

[Laughter.]

Senator PRYOR. And all I can say to that is, welcome to the U.S.
Senate.

[Laughter.]

Senator PRYOR. No, actually, Vice Chairman Stevens has to slip
out, as well as Senator Klobuchar, so we’ll acknowledge Vice Chair-
man Stevens first, and then Senator Klobuchar.

Senator STEVENS. Thank you very much, Mr. Chairman. I’'m con-
cerned about, Mr. Rosch——

Mr. RoscH. That’s fine. Yes, Senator.

Senator STEVENS.—and his comments concerning the litigation
that followed that reversed payment concept. On a generic basis,
how often are your decisions at FTC taken to court?

Mr. RoscH. That is the only time that a Hatch-Waxman Act case
has been brought by the Commission.

Senator STEVENS. I'm sorry to interrupt you, but as a Commis-
sion, how much time do you spend in litigation concerning the ap-
peals to the court from your decisions? That’s what I'm trying to
get to.

Mr. RoscH. Oh, in any decisions or just in the drug area?

Senator STEVENS. Yes, in any decisions. I address to the Chair-
man first, if I may.

Ms. MAJORAS. What I would say is, probably once or twice a year
from our own decisions, and then we have a very active amicus
program in which private antitrust lawsuits that are in the courts
of appeals are cases in which we often are asked to weigh in. And,
of course, we weigh in, in a lot of Supreme Court cases.

Senator STEVENS. So, litigation, then, is not a substantial delay
in the enforcement of your decisions?

Ms. MAJORAS. Not typically in the enforcement of our adminis-
trative case decisions. We are, of course, in court as prosecutors,
particularly on the consumer protection side, quite frequently. For
example, we filed——

Senator STEVENS. But you initiate that action, right?

Ms. MAJORAS. We initiate that action in Federal court, correct.

Senator STEVENS. Well, that’s surprising, really, because there’s
more and more litigation that’s delaying administrative decisions
on it, and that’s a very interesting statistic.

Going back to you, Mr. Rosch, you seem to suggest that if the Su-
preme Court doesn’t take this case, then you would suggest that
Congress review, and the House does have a bill. Is that right?

Mr. RoscH. They—actually, the Senate Judiciary Committee has
voted out a bipartisan bill.
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It’s not before, I think, the Senate.

Mr. LEIBOWITZ. Senator Stevens, if I could add, there’s a bill in-
troduced by Senator Kohl, Senator Grassley, Senator Leahy, and
Senator Schumer, that would take a bright-line test—it would take
a bright-line approach to prohibiting these deals. It came out of the
Judiciary Committee by unanimous consent. Congressman Wax-
man introduced the bill that’s in the House Energy and Commerce
Committee. And we just feel like these pay-for-delay settlements in
which a brand pays a generic to stay out of the market are very,
very problematic. We believe they violate the antitrust laws. And
whether we resolve this by virtue of the Supreme Court or by cre-
ating a split in the Circuits if the Supreme Court doesn’t take cert
on Tamoxifen, or whether Congress passes a law to overturn these
deals, we just want to solve the problem, because it means con-
sumers will get lower-priced drugs sooner; they won’t have to pay
for the higher-priced brand, they’ll be able to pay for the lower-
priced generic; and it means that the Federal Government—which
buys, I think, after Medicare Part D, probably 25 percent of all
pharmaceutical purchases—will be able to save money and reduce
its budget deficit.

Senator STEVENS. My last question would be to any of you who
wish to comment on it. What’s the relationship now between the
FTC and the FCC? In past years, it looked like there was a colli-
sion course in some of these areas. Have you worked out some com-
ity with the FCC as particular commission?

Ms. MaJoras. We do have a very good relationship with the
FCC, I'm happy to report. There are several areas of overlap where
we work closely. So, for example, implementation of the Do Not
Call Registry. Telephone pretexting is an area where I think re-
cently we've divided the work quite effectively; the FCC focused on
the actual communications carriers themselves and their release of
information that should not be released, and our focusing on the
actual pretexters and those who are selling the information on the
Internet. So, that’s another area. And we have a group of individ-
uals at each agency who communicate with one another in par-
ticular as a conduit.

I think the source of, perhaps, tension that you are recognizing,
Senator Stevens, is, there are some questions that have been raised
about the common carrier exemption that has, in our history, pre-
vented the FTC from enforcing in the area of common carriers.
Now, with the way industries are changing, we find our—and con-
verging—we find ourselves bumping up against that exemption
more and more in areas in which our public—and Congress, I
think—expects us to enforce our laws; and yet, we have some com-
panies saying, “But I'm partially a common carrier.” So, as the
economy’s changing, that’s an issue, I think, to be addressed.

Senator STEVENS. Thank you very much, Mr. Chairman. One of
my interests, as I think many people know, is the question of, How
do we protect minors, in terms of access to objectionable content?
I've asked you for some comments, but I do hope that you will all
monitor that problem. I think, increasingly, the predator concept on
the Internet is a particularly sensitive issue, as far as minors are
concerned.

Thank you very much, Mr. Chairman.
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Senator PRYOR. Thank you.

And Senator Stevens alluded to—we’re going to leave the record
open for 2 weeks for Senators to submit questions, and we’d appre-
ciate a timely response.

Senator PRYOR. Senator Klobuchar?

STATEMENT OF HON. AMY KLOBUCHAR,
U.S. SENATOR FROM MINNESOTA

Senator KLOBUCHAR. Thank you, Mr. Chairman. And thank you
for allowing me to go now.

I thank all of you for coming, and I hope, at some point, we’ll
talk in more detail about the work you’re doing with identity theft.
As a former prosecutor, I actually referred people to your website
many times and gave out your materials. In Minnesota, I had the
notoriety of getting the legislature to pass a law banning phishing
in Minnesota. That would be computer phishing.

[Laughter.]

Senator KLOBUCHAR. And I really do think that we need to talk
more about how we work with local prosecutor’s offices on what are
essentially international/national problems, and I think it would be
very fruitful if we could work on this together.

But I wanted to focus more today, in my questions, on the gaso-
line price-gouging issues. And I know that, you know, gas went up
this summer. There was a lot of concern in our state about gas
price-gouging. I know the FTC looked at this, and issued a report.
But my question is really a broader one because I heard from some
experts in the field that the FTC’s current authority is insufficient
to protect consumers, and in the rest of the country—in my State
and the rest of the country—from gasoline price-gouging, because
many of these practices, I have heard, are beyond the scope of the
FTC’s authority. And I wondered if you could comment on that.

Ms. MAJORAS. Certainly, thank you, Senator.

It is true that we enforce the antitrust laws and we enforce laws
against deceptive or unfair practices. Those terms, “deceptive” and
“unfair,” have been defined over the years by the Commission and
the courts so that they’re not, you know, completely overly broad.
And we do not have direct authority to challenge price gouging un-
less it’s done in the context, for example, of an anticompetitive, you
know, conspiratorial scheme, for example.

Senator KLOBUCHAR. Yes——

Ms. HARBOUR. Yes——

Senator KLOBUCHAR.—Commissioner.

Ms. HARBOUR.—I'd like to add something on that issue. At the
Federal level, the price-gouging debate and the newly introduced
legislation, in my opinion, only scratches the surface of our energy
policy in this country. I think the United States clearly has some
energy problems. We're faced with major challenges in sustaining,
in my view, viable, long-term balances between supply and de-
mand. I think there are some engineering problems, there are some
environmental problems, and there are some lifestyle issues. But I
think most of these problems are not only antitrust problems, and,
even assuming a vigorous enforcement of the antitrust laws, I don’t
think that antitrust can fix all of these problems. But I will say
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that if price-gouging statutes or legislation were passed, I would
enforce those laws.

Mr. LEiBowITZ. Yes, I think Senator Stevens introduced a bill
this Congress that we've been looking at. Senator Cantwell intro-
duced a bill last Congress. I believe she’s going to reintroduce it.
And, of course, although there’s a division among us as to how sup-
portive or—or how supportive we are as to price-gouging statutes,
we will, of course, enforce any law that you enact.

Senator KLOBUCHAR. That’s good to know.

[Laughter.]

Senator KLOBUCHAR. The second thing I wanted to ask was
about the GAO report that found that mergers increased market
concentration in the oil and gas industries approved by the FTC led
to increased prices for American consumers. Do you all see the ef-
fects of these mergers and these consolidations? And, you know,
where is the GAO wrong if you don’t agree with their opinion in
this report?

Ms. MaJoraAs. Thank you, Senator. We've looked very extensively
at the GAO report, and we worked very closely with DOJ—with
GAO to dissect it, both their methodology and their results. We do
think there are some problems with the study. It’'s—I mean, I give
GAO credit. I mean, it’s very difficult to determine the effects of
mergers, especially—there were several large mergers, of course, in
the energy industry during the 1990s. The FTC permitted many of
the mergers to go through. But only after seeking significant, and
getting significant, divestitures of the areas of competitive overlap.

In terms of—and so, what the GAO found was roughly, perhaps,
a 1-cent to 5-cent increase, which I don’t downplay. One cent to five
cents of an increase can be a significant one for consumers. But
there were problems that our economists found with the methodolo-
gies that GAO used, and with, then, taking those results and say-
ing, “Therefore, all of these mergers were anticompetitive and are
causing prices to go up.” For example, if you look at the upstream
market for oil, those markets are really unconcentrated. I mean,
still every—any individual participant only has a very small mar-
ket share. Moving forward through the chain to refining, those
markets, contrary to popular belief, if you actually look at the facts,
are still unconcentrated or only moderately concentrated. So, it’s—
and for a variety of other reasons—I don’t want to take up all your
time—they’re—we had some issues with that report, that we've dis-
cussed with GAO. But, rather than just say, “That’s it,” we’ve been
working with economists to try to develop new methodologies so
that we can better measure the impacts of mergers, going forward.

Senator KLOBUCHAR. I know two of your fellow commissioners
wanted to answer as well. OK.

Mr. Kovacic. Senator, if I could add one thing that I like a great
deal about what the GAO attempted to do, and one thing about
which I disagree. Developing a custom or a habit, both within our
agency or by knowledgeable outsiders, of doing assessments of the
effects of what we do, is a highly desirable element of what public
agencies should do. My own belief, intensely, is that government
agencies should devote more resources than they do now to going
back and measuring the effects of interventions or decisions not to
act. The GAQO’s contribution to that process is a highly desirable
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one. It’s the GAQO’s execution of the effort about which I have ques-
tions, because the results in the admittedly difficult arena of this
type of analysis are extraordinarily sensitive to the technique that
one uses. I see it as being the equivalent, in many ways, of the
GAO having jumped about 95 percent of the way across the Grand
Canyon, which is an enormously impressive accomplishment, but
ultimately quite disappointing.

[Laughter.]

Senator KLOBUCHAR. But at least, Commissioner, they did try to
make the jump. I mean, they——

Mr. Kovacic. I——

Senator KLOBUCHAR.—they start—I mean, my concern is wheth-
er the FTC is continuing to study this, because——

Mr. Kovacic.—Indeed, we are, Senator. As a way of addressing
these differences, Chairman Majoras and my current colleagues
convened a conference, in January 2005, in which we presented the
results of our studies side by side with the GAO and engaged in
a discussion, the results of which are now in the public domain,
about analytical techniques. So, I think it is incumbent on us not
simply to say, “You didn’t jump far enough,” but to improve the
jumping technique to get across.

fl\/{lr. LEIBOWITZ. And if I could try to climb us out of the abyss
of the

Senator KLOBUCHAR. Oh, that was a nice segue.

Mr. LEIBOWITZ.—Grand Canyon a little bit

[Laughter.]

Mr. LEmBowIiTZ.—the GAO looked at deals that took place, 1
think, mostly prior to 2003. We're sort of a commission of——

Mr. KovAcic. All of the deals studied were before 2001.

Mr. LEiBowITZ. All of them were before 2001. We are sort of a
commission of newbies here. I think the—I think we arrived in
2003, 2004, and—into 2005. And so, since we’ve been at the Com-
mission, we've sued to block a deal in Hawaii involving Aloha Pe-
troleum—where the number of marketers was going from five to
four. We were successful there. We've been credited, as Commis-
sioner Kovacic mentioned, with having Chevron pull out from a
purchase of USA Petroleum in California. So, I like to think—and
I think my fellow commissioners believe—that we’re working ag-
gressively on behalf of consumers in this area.

Mr. RoscH. Yes, if I could just add, on that point, Senator, I
know this is kind of a hot-button issue, so I do feel obliged to speak
to it. I think that Chairman Majoras is absolutely right that even
at the refinery level it may be the case that, in most areas of the
United States, the markets are relatively unconcentrated. However,
there is no question at all that further mergers will further con-
centrate these markets. And so, I think I can safely say that any
further mergers of companies that have refinery properties will un-
dergo very careful scrutiny by this Commission.

Senator KLOBUCHAR. Thank you very much. I appreciate it.

Senator PRYOR. Thank you.

Let me dive in here on a different matter, sort of a more general
matter, and that is, I know it’s difficult sometimes for a Federal
commission or Federal agency to come to Congress and say, “We
don’t have enough resources to do our job.” And what I would en-
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courage you to do is to talk to us, whether it’s publicly or privately,
and, if we could get you some more resources, tell us what you
would do with those resources. And if you need more statutory au-
thority—I think, Mr. Leibowitz, a few moments ago, you mentioned
more statutory authority in a couple of areas, and others did, too.
Tell us what you need to do your job better. And, again, it doesn’t
have to be in a big public forum like this, but I would love to have
that dialogue with the Commission so that if we find any addi-
tional money in the budget, which is going to be hard to do, but
if we do, and we find more resources, and if we can pass some law
to help, we want to try to do that.

Let me start with Mr. Leibowitz, if I can. You talk about spyware
and adware; especially—well, both of those, but especially with
spyware, why should spyware be legal at all? Why should it ever
be legal? What’s the good public-policy reason to allow spyware to
even exist?

Mr. LEiBowITZ. Well, we don’t—I think we don’t believe spyware
should be legal. If you are putting things on consumers’ computers
without their notice and consent, that very well could be a decep-
tive or unfair act in violation of Section 5. And so we’re going to
aggressively go after spyware and nuisance adware, and I think we
have, in the last—in the last couple of years.

Senator PRYOR. I'm

Mr. LEIBowITZ. And the SAFE WEB Act that you enacted at the
end of last year will be very helpful to us in going after cross-bor-
der fraud and spyware.

Senator PRYOR.—I'm glad to hear that, and I'm glad you’re doing
that because it’s a real source of frustration for, I know, my con-
stituents, my family, my office and everybody else. But basically for
anybody that has a computer, it’s a real source of frustration. So,
I'm glad to hear you say that.

Here’s the other question on spyware and adware, are your rem-
edies sufficient—you talked about a huge case—I don’t recall the
name of the case, but you talked about a huge case, and it seemed
like a fairly hefty fine, but the fine in relation to how much they
were doing seemed relatively small. Is the remedy that you have
available, is it sufficient?

Mr. LEiBowITZ. Well, I would say this disgorgement of profits can
be a very good and strong remedy sometimes. I think, from my per-
spective—and I'll let other commissioners speak to this, as well—
if we had civil penalty authority to go after—to go after spyware
malefactors, that would be very, very useful. I know it’s in some
of the bills that percolated around this Committee last Congress.
Because with something like spyware, it’s hard to determine what
the injury is to each consumer, and it’s hard to determine, some-
times, how much of the profits that the company makes are from
illegal conduct and how much are from permissible conduct. And
so, I think it would be a very, very good strong deterrent to have
civil penalty authority. That would be helpful. Yes, sir.

Mr. Kovacic. Mr. Chairman, if I could just add, a critical area
of our effort in the last few years has been to work more closely
with government agencies that have criminal enforcement author-
ity, because many of the most serious wrongdoers we observe in
this area are, I believe, only going to be deterred if their freedom
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is withdrawn. Ultimately, it’s going to be successful criminal pros-
ecution, which engages the resources of the Department of Justice,
the U.S. Attorneys, state governments, and foreign authorities,
whom we’ve been emphasizing today, to take their freedom away.
Many of the bad actors whose work your constituents have identi-
fied, are technologically proficient, they’re geographically adapt-
able. Many of them operate outside the United States. They can
only be described as vicious organized criminals. Until we have
success, as a law enforcement community, in placing them in pris-
on, I don’t think we’ll ultimately have the deterrent influence we
need. So, that cooperative effort on the criminal enforcement side,
I think, is a key dimension of the sanctions picture.

Senator PRYOR. Good. Let me switch gears here for just a mo-
ment, and then I'm going to recognize Senator Dorgan.

Not to pick on one company, but recently there were some stories
about T.J. Maxx having, I think, over 45 million accounts of credit
card and debit card information stolen. And apparently this hap-
pened in December of last year, but they did not reveal the details
of this until March—late March of this year, until just a couple of
weeks ago, I guess. First question I would have, maybe, for the
Chairwoman, is, What should the notice requirement be when
something like this happens? What notice requirement should exist
to protect consumers? And, second, there’s an idea floating around
here in the Senate, and probably the House, on a credit freeze,
which would allow consumers to freeze their credit so people
couldn’t have access to their credit information without their per-
mission—without the consumers’ permission. And I'm curious
about your thoughts about whether that would actually protect con-
sumers. So, Madam Chair, you can start, and other people can
chime in.

Ms. MAJoras. Thank you, Senator Pryor.

As you know, the area of data security is one in which we’ve
been highly active, and, as T.J. Maxx, in fact, has acknowledged,
we're taking a look at that situation. As far as the—as having a
legislated notice-of-breach provision, we think it should be tied to
when there is a significant risk of harm to consumers. And the rea-
son for this is that there are plenty of situations in which security
may be breached, but it’s unlikely that it would have an impact on
consumers. And we get concerned that if consumers get over-no-
ticed, they will just simply stop paying attention, or, at the other
end of the scale, panic in a situation in which they need not, and
take expensive measures that they need not take. So, that’s where
we’ve been on that.

As far as credit freezes, when the issue was first raised, a couple
of years ago, my view was that we should wait a bit. And the rea-
son is because states were enacting them; whereas, the Federal
Government had enacted certain measures in the FACT Act. And
we really wanted to see those take hold and see how they were
working for consumers before we jumped into a new area. And the
nice benefit sometimes is, we can use the states as the laboratories
of democracy to see what the impact is. So, we’re now currently
looking at this issue of credit freezes, versus the protections in the
FACT Act, to see what’s working, what’s not, and what would be
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best if a Federal statute were passed. So, we’re happy to work with
you further in thinking that through as we go forward.

Senator PRYOR. Great. Any other——

Ms. HARBOUR. Yes, Chairman Pryor. We are a very collegial com-
mission, but there are times that we disagree slightly at the mar-
gins. And, as far as the legislative notice of breach, my opinion has
always been that a significant risk of harm was too high of a bar.
And I say that, because there are times when companies are very
reluctant to quantify the breach as being significant, because they
are fearful that it will have an impact on their stock prices, and
they will, therefore, not feel it’s significant, although it is a risk of
harm. So, though we do agree about the breach notification, I
would have some reservations about the “significant” moniker on
that.

Mr. LEIBOWITZ. And if I could just add, the other two components
that we all agree on in terms of data security legislation would be
a safeguards rule, so that companies safeguard important personal
information, and then civil penalty authority, so that we’ll have a
strong deterrent that we can use.

Mr. Kovacic. I think that this is an issue that is worthy of a con-
tinuing conversation between ourselves and the Committee, be-
cause, in many ways, through the individual law enforcement pro-
ceedings that we’ve undertaken in specific investigations, we learn
a bit more each time about what an appropriate standard might be.
So, I would simply add that, in light of our experience in individual
matters, I think every month we become better informed about
what an ultimate legislative adjustment might be and how it might
be designed.

Senator PRYOR. Great.

Senator Dorgan?

STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

Senator DORGAN. Mr. Chairman, thank you very much.

Let me thank the Commissioners for being here today.

I'd like to ask a series of questions. I do want to ask some ques-
tions about gas prices, at some point. But first, let me ask all of
the Commissioners briefly—as you know, the common carrier ex-
emption exists with respect to the 1934 Act on communications
that really provided authority to the Federal Communications
Commission over those areas. That has now largely been deregu-
lated. And I would ask—I happen to believe, and I would ask if you
concur—that the common carrier exemption should be repealed so
that the Federal Trade Commission would have some jurisdiction
in this area to investigate and protect consumers.

Ms. MaJoras. Thank you, Senator Dorgan.

We do, in fact, believe that the exemption is outdated. We are
already seeing places in which companies raise it and stymie our
enforcement efforts. An example—to take a hypothetical example—
would be, we endeavor to look at some advertising, perhaps, of a
broadband provider that we think may be misleading, and the
broadband provider is bundling broadband services, which we could
enforce against, with traditional telephone services, and tells us,
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“Uh-uh, no, you can’t go anywhere near that, because it’'s—because
of the common carrier exemption.”

Senator DORGAN. Do the rest of the Commissioners believe we
should repeal the exemption?

Mr. LEIBOWITZ. Yes, we—I think it’s an anachronism, and we ap-
preciate your leadership. I know you tried to remove it last year,
and we think we can do good consumer protection and antitrust
work if that prohibition is repealed.

Ms. HARBOUR. And, that’s right, because if it is not repealed, 1
think consumers do not benefit from FTC oversight against decep-
tive and unfair market, advertising, and billing practices. And I
think the bundling of telecommunications services is a growing
phenomenon that—this exemption basically complicates our ability
to protect consumers. Therefore, we would advocate for removal of
the exemption.

Mr. KovaAcic. Senator, I think the intuition of your proposal is
exactly right. We essentially have a legal infrastructure that was
built over 70 years ago, when the industry was much different. We
have highly dynamic industries that are blurring together, yet we
have a legal infrastructure whose essential elements are now out-
dated. So, I'd endorse your approach entirely.

Senator DORGAN. All right.

Mr. RoscH. And I would just add my voice along with the others,
except that I think I'd probably emphasize that our track record
with respect to other instances in which we review mergers which
are also before the FCC, and we make a contribution to the FCC’s
understanding of the competition issues, I think speaks for itself,
and I think that’s another reason for repealing the exemption.

Senator DORGAN. Does the common carrier exemption apply on
the issue of XM and Sirius, the proposed merger of XM and Sirius,
or are you involved in that?

Mr. RoscH. No, that’s Justice. But it—the answer is—as to us,
I don’t know what the answer would be.

Senator DORGAN. Why would you have a role to play in making
a judgment about the XM and Sirius proposed merger?

Ms. MAJORAS. We do not. As you know, we share antitrust au-
thority with the Department of Justice. We have an MOU between
the two agencies in which we divide the work, and they’ve had the
experience in radio, really since the 1996 Telecom Act, so the radio
mergers go to Justice.

Senator DORGAN. Yes. One wouldn’t want to value that experi-
ence with any significant value, would we? Given what has hap-
pened with the concentration and growth, it doesn’t suggest that
whatever the role of Justice was in these areas was a role that was
helpful to our country. But that’s another story, perhaps for an-
other time.

I think the XM/Sirius proposed merger raises very significant
questions. I didn’t know whether you were involved in that or not.
This Committee might want to have some discussions with Justice
and others. And I know there’s a hearing scheduled on that issue,
but that’s a very significant and a serious issue. And, you know,
I have, from time to time, threatened to put the pictures of attor-
neys, both at Justice and the Federal Trade Commission, on the
side of milk cartons, feeling that we’re paying a lot of them, but
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they’ve vanished on the issue of antitrust enforcement because
we've not had very significant antitrust enforcement in this coun-
try. You want to merge? Merge. Nobody seems to care very much.
That has been true under Democratic Administrations and Repub-
lican Administrations. And, boy, I—if you’d look at growth and con-
centration in a range of areas, I think it’s very troubling, and it’s
all happened with pom-poms and cheerleaders, and we have people
say, “Well, we'll put conditions here and there,” but the fact is,
there has been dramatic growth in concentration in virtually every
area of commerce. But that’s just my lament.

Chairman Majoras, there was a posting today in the—an Associ-
ated Press story that had you saying, “A Federal law against oil
company price gouging would be difficult to enforce and could hurt
consumers by causing fuel shortages.” How would a Federal law
against oil company price gouging cause fuel shortages? Did you
say that or is it a misquote?

Ms. MAJORAS. I don’t remember that exact quote, but I have said
things like that, yes.

Senator DORGAN. Tell me how a law that would prohibit price
gouging would cause fuel shortages, in

Ms. MAJoRrAS. Well

Senator DORGAN.—your judgment.

Ms. MaJoras. Well, the difficulty with a statute that prohibits
price gouging, fundamentally, is, How do you define it? In other
words, if you raise prices for one reason, then maybe that’s OK, but
if you raise prices because you're just a bad person and you want
to gouge people, maybe that—that’s another. And the difficulty that
we've seen in our past history in the United States is that anytime
we've tried to place constraints on the ability of companies to raise
prices, particularly in times of crisis, which is when this generally
has been raised, two things happen. First of all, price increases sig-
nal, particularly in times of emergency, to other suppliers, “Hey,
we need more supply here. Come to this area.” That’s exactly what
happened after Katrina, when we saw European supplies and the
like being diverted to the Gulf, and that means, then, we have
more supply and the price goes down a bit faster. The second signal
that prices send is, they send the signal to consumers that, in fact,
supplies are tight, and we need to reduce our demand. That also
happened after the hurricanes—tragic hurricanes in 2005. So, if we
put in—as virtually every economist I've read on the issue has said,
if you put a constraint on prices, as well intentioned as it is, be-
cause, admittedly, price gouging sounds like a horrible thing, is a
moral issue, and I understand that—the difficulty in enforcement
would be in identifying it. And when we looked at these issues
after Katrina, we found very few instances that we could say were
true price gouging. And even in instances where you heard, you
know, of a person here and there raising the price up to 6 bucks
a gallon or something, what happened, actually, was pretty admi-
rable. The market said, “No,” and consumers said, “No.” And that—
those guys were—had to bring their price down pretty darn fast or
they were going to lose all of their business. So——

Senator DORGAN. But do you understand—were you involved—I
guess the answer is, you were not involved in the issues of whole-
sale electric pricing in California, where we now get the transcripts
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of people that were manipulating supplies, manipulating the mar-
ket system. Years afterwards

Ms. MAJORAS. Sure.

Senator DORGAN.—we discovered that this was wholesale cheat-
ing. Consumers got bilked out of billions of dollars. FERC sat
there, dead from the neck up, didn’t give a damn, didn’t do a thing,
came and testified before my Committee, saying, “You must not
interfere. You must not interfere. The market system will work.”
The market system was rigged. It was rigged.

Now, the question I have is—I don’t know whether there’s price
gouging, at the moment, or where it might be, but you said that
it—I guess you seemed to say that if price gouging is bad—I as-
sume that you believe price gouging is inherently bad, do you not?

Ms. MAJORAS. Well, it depends on how you define it.

Senator DORGAN. Well, the term “gouging,” itself, would suggest
how I define it, but would you——

Ms. MAJORAS. But

Senator DORGAN.—if the market system, whatever that is, has
its arteries clogged by concentration, and, therefore, it allows the
participants, rather than be engaged in price competition, to set
their own price, and, therefore, gouge consumers at an inappro-
priate time, do you think that’s inappropriate? Is that destructive
of the consumer’s interest?

Ms. MaJoraAs. Not—I mean, not exactly as you've said it. Look,
if the individual—if individual companies are making their own de-
cisions about prices, not agreeing with the industry about prices,
and the market’s working, and they raise the price, then, no, I
would not—I would not call that—I would not call that “gouging.”
If you tried, today, to do that, and raised the price up to—I don’t
know what you would think is gouging—5 or 6 bucks a gallon, it
wouldn’t be sustained. There’s no way. Because there’s enough
competition there that the price would come back down.

Senator DORGAN. But you know something? I heard exactly the
same testimony from FERC during the California ripoff, to the
tune of billions of dollars.

Ms. MAJORAS. I understand, Senator. But it isn’t as though we
have no authority today to go after market manipulation. We scru-
tinize these petroleum markets constantly——

Senator DORGAN. Give me an example of-

Ms. MAJorAS.—looking for——

Senator DORGAN .—actions you've taken——

Ms. MAJORAS. Well—

Senator DORGAN.—to scrutinize. Have you taken actions?

Ms. MaJoras. We have taken actions. We've brought

Senator DORGAN. And

Ms. MAJORAS. We've brought cases—we haven’t—we haven’t
found manipulation, in the sense that you're talking about in the
electricity markets. And, of course, there are some significant dif-
ferences between electricity markets and petroleum markets that
actually, I think, have an impact on the ability to manipulate. Elec-
tricity, for example, can’t be stored or saved, and petroleum can be,
and that has a huge impact on the market.

Senator DORGAN. But the similarities are much more interesting:
highly concentrated and an ability to manipulate the market.
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Mr. Leibowitz, you wanted to respond?

Mr. LEIBOWITZ. Yes, if I could just respond momentarily to both
this issue and to the prior issue you raised. You know, the Chair-
man and I talk all the time about price-gouging legislation and
other legislative and non-legislative issues. In this case, we’re in
disagreement. I do believe that price-gouging legislation could pre-
vent some of the profiteering, for example, that we saw in the wake
of Hurricane Katrina, some of the other bad acting, so long as it’s
limited in duration, there’s an emergency trigger. I know Senator
Stevens has a bill, and Senator Cantwell had a bill last year.

I want to come back, though, to the notion of putting our names
on milk cartons. There has certainly been——

Senator DORGAN. It was actually pictures I was talking about.

Mr. LeEiBOwITZ. There are pictures for—right. Well, pictures,
names.

Senator DORGAN. Your picture and your name.

Mr. LEIBOWITZ. My picture and my name.

[Laughter.]

Mr. LEiBowITZ. I would like, actually, Bill Kovacic’s name under
my picture.

[Laughter.]

Mr. LEIBOWITZ. I share your concern that—about antitrust en-
forcement—the need for vigorous antitrust enforcement. Most of
the time I've heard those criticisms, though, it has not been about
the FTC. We have brought cases to block oil company mergers, at
least in the last couple of years, one in Hawaii, one—we’ve been
given credit with having—causing the acquirer to pull out of a Cali-
fornia deal because they knew we were going to go to court to block
it.

And then, on the issue of reverse payments between the brands
and the generics, where the brand—and we’ve talked about this
issue—where the brand pays the generics to stay out of the mar-
ket. I think we have been absolutely vigorous on that. And I'll put
into the record an editorial from the New York Times entitled “Re-
turn of the Drug Company Payoffs,” where it said the FTC has
been waging a “valiant fight.”

[The information referred to follows:]

The New York Times Editorial/Letters—Wednesday, January 24, 2007

RETURN OF THE DRUG COMPANY PAYOFFS

Two excessively lenient court decisions have allowed the manufacturers of brand-
name drugs to resume the underhanded practice of paying generic competitors to
keep their drugs off the market. It is a costly legal loophole that needs to be plugged
by Congressional legislation.

The problem arises when a generic manufacturer tries to take its drug to market
before the patent on a brand-name drug has expired by arguing that its product
does not infringe upon the patent or that the patent is invalid. Huge sums of money
are at stake, especially with blockbuster drugs whose annual sales can exceed a bil-
lion dollars.

Rather than risk it all, a brand-name manufacturer may choose to pay its generic
competitor substantial compensation to drop its challenge and delay marketing its
drug. Both companies make out handsomely. The big losers are consumers and the
public and private insurers that must continue to pay monopoly prices for the
brand-name drugs.

The Federal Trade Commission, which has been waging a valiant fight, succeeded
for several years in eliminating such settlements. But two appeals court decisions
in 2005 held that they are a legitimate way to resolve patent disputes. And sure
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enough, the FTC reported last week that—after a five-year hiatus—brand-name
i:ompanies made 3 such do-not-compete settlements in Fiscal Year 2005 and 14 more
ast year.

The pharmaceutical industry contends that the settlements are a reasonable way
to resolve disputes and that they often result in bringing generic drugs to market
before a patent has expired, albeit not as soon as the generic company wanted. The
industry argues that regulators and the courts should judge such settlements on a
case-by-case basis.

Our own hunch is that the better approach for Congress to take as it moves to-
ward corrective legislation would be a “bright line” prohibition against making any
payments to delay introduction of a generic drug. That would set a clear standard
and enhance the likelihood that consumers would get a chance to benefit from real
competition in the pharmaceutical market.

Senator DORGAN. I agree with that. And we’ve been—you’ve had
a setback as a result of a court decision there——

Mr. LEiIBOwWITZ. Thank you.
hSenator DorRGAN.—and we need to—Congress needs to respond to
that.

Maybe I draw with too broad a brush here. We have roughly
1,000-plus attorneys whose job it is to work on antitrust, and a
good many in Justice, some at the FTC and other places, and it’s—
if you just look back a decade, it’s hard to see that we've made
much progress because there’s dramatically increased concentra-
tion in most areas. And that was the point I was trying to make.

Mr. RoscH. Senator?

Senator DORGAN. Yes, sir.

Mr. RoscH. I guess I'm the low man on the totem pole, literally,
here, but let me make three quick points, if I may, because I came
from California, and I was there during the price gouging with re-
spect to electricity. And, you're right, that was rigging the market.
There’s no question about that.

The first point I would make is that we do have a statute that
is different from FERC’s. We have a statute that prohibits unfair
methods of competition. And I do believe that we can go after sin-
gle-firm conduct in that context.

The second point I would make is that the closest analogy to
that—I will say that electricity is, again, an area which, by and
large, goes to Justice rather than the FTC—in an area where we
do have jurisdiction, is probably what I've read about BP’s hoard-
ing of heating oil on the East Coast about 18 months ago. And we
thought about bringing a case in that area, but the fact of the mat-
ter is that the Commodities Futures Commission is already exer-
cising jurisdiction in that area, and Justice is bringing a criminal
case. It would be nothing but piling on and a waste of taxpayers’
dollars if we brought another case in that area.

The third point I would want to make is that the Chairman, I
think, is absolutely right that if you get it wrong with respect to
price gouging, the consequences can be very severe. I happen to be
67 years old, so I remember when President Nixon imposed price
caps on petroleum back in the early 1970s, and what happened as
%1 reﬁult of that is that I ended up in gas lines running several

ocks.

Senator DORGAN. Mr. Rosch—finish up with——

Mr. RoscH. No, I—I'm sorry.

Senator DORGAN. I love the

Mr. RoscH. I go on too long. Please.
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Senator DORGAN. I understand about the market. The market
system is the best system we know for the goods and services to
be moved in the directions that consumers want goods and services.
The allocation of goods and services by the marketplace is the best
I know. But the marketplace needs effective regulation to work.
When the arteries of the marketplace are clogged, and you have too
much concentration, too much pricing power in the hands of too
few, the consumers get injured, and injured badly. So, we create a
Federal Trade Commission, an FTC, and we ask the FTC to be ag-
gressive. Aggressive. We don’t want you to get it wrong, but neither
do we want you to sit back and say, “You know what? Let’s let the
market sort this out.” There are plenty of perversions in the mar-
ketplace that need effective regulations.

You all really are the referees, of sorts, with respect to manipula-
tion of markets, the damage to consumers from that manipulation.
And I just—I react a little bit when I hear people say, “Let’s let
the marketplace sort that.” That’s exactly what FERC said to us,
and FERC—it was in exactly the same situation—they sat at the
table and they said to us, “It'll be fine. You all that want to slap
some price controls on these folks, shame on you. The market will
sort this out.” In the meantime, the consumers are being cheated
and bilked.

And the point I want to make is this: it is a matter of philosophy
and will, as one assumes these jobs, about whether or not you're
going to go after these things because you can say that you have
the authority to do it, but using the authority, and having the will
to use the authority, on behalf of consumers at the right time is
critical for something like the FTC.

Now, one final point—Mr. Kovacic, I'll get to you—out of my sub-
committee, we're going to try to move a piece of legislation that will
reauthorize the Federal Trade Commission. It has been since 1996.
I mean, we've got to do better than that. I'm going to try very hard
to reauthorize the FTC, get it through this Committee and get it
to the Congress. You deserve that, and so do the American people.

My only point today is that I want a Federal Trade Commission
to be worthy of its appointment and its work on behalf of American
consumers, to be a regulatory body—yes, regulatory—regulation,
nothing wrong with regulation; that’s what helps keep this free-
market system free and working effectively. So, I want the Federal
Trade Commission to succeed, not fail. Don’t misinterpret my re-
marks.

Mr. Kovacic?

Mr. Kovacic. Senator, thank you for indulging me for another
minute.

I'd like to go to the Enron example. As I understand it, a critical
element of the misconduct there was the deliberate manipulation
and deception of an existing public regulatory process; that is,
Enron and other traders lied to government regulators who were
responsible for allocating capacity, where bottlenecks determine the
flow of electricity to different users. That’s a case I would have
brought under the Federal Trade Commission Act. And I want to
give you an energy example where we’ve brought a case by policing
instances carefully where firms seek to achieve or exploit their
market position by manipulating the processes of government regu-
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lation. Our Unocal case, which was resolved in 2005, and resulted
in the nonenforcement of patents for CARB gasoline in California,
resulted from our allegations that what Unocal had done had been
to lie to the state regulators in California in the process of setting
the standard in question. That has been worth, by our calculation,
essentially $500 million a year through the life of those patents.
That is, where the behavior—and I think this was key to the strat-
egy in Enron—where the behavior in question involves the deceit,
the manipulation of a regulatory process whose very existence is
essential to the functioning of the sector, that’s behavior that we
would police aggressively.

Senator DORGAN. Let me say, Senator Pryor, you've indulged me
with a lengthier period of questioning, but I want to make one re-
sponse to that. I sat in that Chairman’s chair and chaired the hear-
ings on Enron in this Committee. Ken Lay sat where you sat, took
the Fifth Amendment. Jeffery Skilling sat and talked all day.
Turns out he didn’t tell us the truth. But the plain fact is this. The
FERC, Federal Energy Regulatory Commission, used language that
rings a bell with me when I hear it again, that the market sys-
tem—the market system—you say you would have brought action.
The only way you would know what was happening there was to
investigate aggressively, and that was not the case, because, philo-
sophically, the other agency felt, “The market system will sort this
out. Prices go up. They'll come down.” And that’s my only concern.

I guess we shouldn’t debate history at greater length than that,
except to say when I—Ms. Majoras, when I saw your statement
this morning that price gouging—will cause fuel shortages, I don’t
buy it, not a bit. You and I are going to have some other discussion
at some point, I hope, and perhaps even before this Committee.

Ms. HARBOUR. Senator Dorgan, I would like to just make a cou-
ple of comments. I've sat here, and I've listened, and I know you
talked about the market system being rigged, and compared, per-
haps, us to FERC. But I do know that we are very vigilant in this
area. I view myself as being somewhat hawkish. I know that the
Commission tracks daily retail gas prices in 360 cities and whole-
sale prices in 20 major urban areas. And, under the antitrust laws,
if there were collusion, we would bring an action, or we would be
talking about it and dissenting, if we didn’t. We are looking at this
very vigilantly. I think this is a very complicated industry. I have
said before, I do not think that the Nation’s gas and oil policies can
be solved by antitrust alone. We know that, you know, there are
supply-and-demand issues, we know that, on the—as domestic con-
sumption goes up each year, China and India are consuming more
and more oil. We have the Federal, we have the local, we have the
regional influences of gasoline prices. I, for one, do not feel that I
am sitting here and watching our gasoline prices going up, and
doing nothing. I think that we are looking very carefully. And,
under the antitrust laws, if there is any sort of collusion, we would
certainly bring an action in that regard.

Senator DORGAN. Senator Pryor, are you completely out of pa-
tience?

Senator PRYOR. No, not

Senator DORGAN. Probably close.

Senator PRYOR. I'm enjoying this. ——
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Senator DORGAN. There’s——

[Laughter.]

Senator DORGAN. Let me just—Ms. Harbour, there’s no market-
place here with respect to oil. I mean, no—certainly no free market.
You have OPEC countries, a cartel sitting around a table deciding
how much they’ll produce and what they want to get for it. You
have the spot market, which is an orgy of speculation, the futures
market, an orgy of speculation. You have a much more highly con-
centrated oil industry with the majors now all having two names
because they married up with some other company, so instead of
one name, it’s always two names. And then, in addition, a substan-
tial portion of the oil in the international marketplace is controlled
by countries, not companies. So, there’s no free market here at all.
And I'm not suggesting you're not doing anything. I'm not sug-
gesting your work isn’t worthy. I want to work with you to reau-
thorize the functions of the FTC. I'm just saying that I want the
FTC to be an aggressive advocate on behalf of consumers. They're

oing to the gas pumps right now, paying, in some cases, close to
%3 in some parts of the country, well over $3. Exxon will announce
its latest profits, and I assume they will exceed the $36 billion of
last year. And I think a whole lot of consumers have a lot of ques-
tions to ask about whether this so-called, “free market,” works for
them. They know better—they know it doesn’t. They know it works
for some, but it certainly doesn’t work for them.

Ms. HARBOUR. And I agree, Senator. But the United States, as
I said earlier, clearly has some energy problems, and we have to
work within that framework.

Senator DORGAN. Yes, I agree with that, but I would prefer a
Federal Trade Commission that says, “We welcome a price-gouging
Federal law.” I mean, 26 states now have price-gouging laws
they’ve enacted. I would prefer a Federal Trade Commission that
says, “You know something? A Federal price-gouging law is right
down in our wheelhouse of what ought to be done.” I——

Ms. MaJoras. Well, I would, Senator, if I thought that it was
really what was going to help consumers. I mean, I care deeply
about helping consumers, but just about every economist in our
Nation, just about every editorial page of every major newspaper
has come out again and again and said, “This won’t help, and it
potentially will hurt.” So, I'd love to come up and talk to you fur-
ther about these issues. And I—and I also think that—you’re abso-
lutely right about OPEC. I mean, we start with OPEC at the up-
stream market. But after that, I'd like to show you, Senator, the
work that we’ve done that shows that we actually do have a mar-
ket economy beyond OPEC for these markets, and the way—and
the way that—or the way those markets have worked. We've—we
pay more attention to this industry than any other, except perhaps
healthcare. We are watching, all the time, and we’re aggressively
pursuing investigations. And if we find manipulation that violates
the law, I can assure you I will be the first one lining up to

Senator DORGAN. Would you

Ms. MAJORAS.—bring the case.

Senator DORGAN. Would you send me a list of those economists
that believe that price-gouging legislation is a bad thing?

Ms. MAJORAS.Oh—I mean, yes, the—I mean, the——
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Senator DORGAN. That would be helpful.

Ms. MAJORAS.—it has been written about extensively.

Senator DORGAN. I used to teach economics in college briefly, but
I overcame that and.

[Laughter.]

Senator DORGAN.—I'd like to get the names of economists that
think that laws that prevent price gouging somehow are inherently
unworthy.

Ms. MAJORAS. Yes. There are a lot of them, so I will.

Ms. HARBOUR. And antitrust lawyers, too.

Mr. LEIBOWITZ. And at the risk, Senator of continuing this round
and restating the obvious, if Congress passes a price-gouging stat-
ute, we will obviously enforce it. I mean, I've been supportive of a
price-gouging statute, but the whole Commission will enforce any
law that you enact.

Mr. Kovacic. Absolutely. Absolutely, Senator, the will of this
body will be fulfilled in our own work, and I would welcome the
chance to continue the conversation that you invited before.

Senator DORGAN. I just came to say hello.

[Laughter.]

Senator DORGAN. Apparently, I got carried away.

Mr. Kovacic. We won’t let you say goodbye.

[Laughter.]

Senator DORGAN. My colleague—I owe my colleague about 15
minutes of his life.

[Laughter.]

Senator DORGAN. Senator Pryor, thank you very much.

Senator PRYOR. Thank you, Senator Dorgan. That was good.

And I will say this, just in closing, on gas prices and oil markets,
it is complicated. It’s very complicated. It’s the only industry I
know of where when the feedstock—when the cost of the oil itself
was going up, the profits of the industry were mushrooming. That
doesn’t happen normally. Normally, when you see the underlying
feedstock go up, you see the profits being squeezed and squeezed
and squeezed, under normal market conditions.

And also, I think that a lot of times when people talk about price
gouging, they instinctively look at the retail level. But there’s a lot
of competition at the retail level, and they’re really just passing on
the costs that they inherit. It’s almost like the local drugstore; you
can’t get mad a