AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HrG. 110-628

COMMERCE, JUSTICE, SCIENCE, AND RELATED
AGENCIES APPROPRIATIONS FOR FISCAL YEAR
2009

HEARINGS

BEFORE A

SUBCOMMITTEE OF THE
COMMITTEE ON APPROPRIATIONS
UNITED STATES SENATE

ONE HUNDRED TENTH CONGRESS

SECOND SESSION

ON

S. 3182

AN ACT MAKING APPROPRIATIONS FOR THE DEPARTMENTS OF COM-
MERCE AND JUSTICE, SCIENCE, AND RELATED AGENCIES FOR THE
FISCAL YEAR ENDING SEPTEMBER 30, 2009, AND FOR OTHER PUR-
POSES

Department of Commerce
Department of Justice
National Aeronautics and Space Administration
National Science Foundation
Nondepartmental Witnesses

Printed for the use of the Committee on Appropriations

Available via the World Wide Web: http:/www.gpoaccess.gov/congress/index.html

U.S. GOVERNMENT PRINTING OFFICE
41-242 PDF WASHINGTON : 2008

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON APPROPRIATIONS
ROBERT C. BYRD, West Virginia, Chairman

DANIEL K. INOUYE, Hawaii
PATRICK J. LEAHY, Vermont
TOM HARKIN, Iowa

BARBARA A. MIKULSKI, Maryland
HERB KOHL, Wisconsin

PATTY MURRAY, Washington
BYRON L. DORGAN, North Dakota
DIANNE FEINSTEIN, California
RICHARD J. DURBIN, Illinois

TIM JOHNSON, South Dakota
MARY L. LANDRIEU, Louisiana
JACK REED, Rhode Island

FRANK R. LAUTENBERG, New Jersey
BEN NELSON, Nebraska

THAD COCHRAN, Mississippi
TED STEVENS, Alaska

ARLEN SPECTER, Pennsylvania
PETE V. DOMENICI, New Mexico
CHRISTOPHER S. BOND, Missouri
MITCH McCONNELL, Kentucky
RICHARD C. SHELBY, Alabama
JUDD GREGG, New Hampshire
ROBERT F. BENNETT, Utah
LARRY CRAIG, Idaho

KAY BAILEY HUTCHISON, Texas
SAM BROWNBACK, Kansas
WAYNE ALLARD, Colorado
LAMAR ALEXANDER, Tennessee

CHARLES KIEFFER, Staff Director
BrucCE EVANS, Minority Staff Director

SUBCOMMITTEE ON COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
BARBARA A. MIKULSKI, Maryland, Chairman

DANIEL K. INOUYE, Hawaii

PATRICK J. LEAHY, Vermont

HERB KOHL, Wisconsin

TOM HARKIN, Iowa

BYRON L. DORGAN, North Dakota
DIANNE FEINSTEIN, California

JACK REED, Rhode Island

FRANK R. LAUTENBERG, New Jersey
ROBERT C. BYRD, West Virginia (ex officio)

RICHARD C. SHELBY, Alabama

JUDD GREGG, New Hampshire

TED STEVENS, Alaska

PETE V. DOMENICI, New Mexico
MITCH McCONNELL, Kentucky

KAY BAILEY HUTCHISON, Texas

SAM BROWNBACK, Kansas

LAMAR ALEXANDER, Tennessee

THAD COCHRAN, Mississippi (ex officio)

Professional Staff
GABRIELLE BATKIN
ERIN CORCORAN
KevIN KIMBALL
DouGLAs DISRUD
ART CAMERON (Minority)
ALLEN CUTLER (Minority)
GOODLOE SUTTON (Minority)
AuGUSTA WILSON (Minority)

Administrative Support
ROBERT RICH

1)



CONTENTS

THURSDAY, MARCH 6, 2008

Department of Commerce: Secretary of Commerce .........ccccceevvveeeecieeenceeersneeenn. Pag;
THURSDAY, APRIL 3, 2008

National Aeronautics and Space Administration ...........ccccceceeevveeeeiiieeincieenncneeenn. 53
THURSDAY, APRIL 10, 2008

Department of Justice: Attorney General ..........ccccccevveiiiiiiiiiiniiiieiniieeeieeeieeene 99
WEDNESDAY, APRIL 16, 2008

Department of Justice: Federal Bureau of Investigation .........cccccoeeivveeiiennnnnnnn. 171

SUBMITTED MATERIAL

Department of Commerce: National Oceanic and Atmospheric Administra-

N ;};(i)(l)lnai BT %g%

Nondepartmental WIitneSSes ........ccceeveeeeiiieiniieeiniieeerieeeeieeeeeeesareeseveeeseveeens 222

(I1D)






COMMERCE, JUSTICE, SCIENCE, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
FISCAL YEAR 2009

THURSDAY, MARCH 6, 2008

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 10:07 a.m., in room SD-138, Dirksen
Senate Office Building, Hon. Barbara A. Mikulski (chairman) pre-
siding.

Present: Senators Mikulski, Reed, Shelby, Stevens, and
Brownback.

DEPARTMENT OF COMMERCE

SECRETARY OF COMMERCE
STATEMENT OF HON. CARLOS M. GUTIERREZ, SECRETARY
OPENING STATEMENT OF SENATOR BARBARA A. MIKULSKI

Senator MIKULSKI. The Subcommittee on Commerce, Justice, and
Science will come to order. Today we are going to review the appro-
priations request at the Department of Commerce.

There will only be a single witness, it will be Secretary Gutier-
rez. And we want to note that this is Secretary Gutierrez’s fourth
appearance before the subcommittee, and this Chairperson wants
to really say that we’'ve had a very productive relationship with
him and his team. It has been characterized by content-rich con-
versations, by candor, by civility—we think it’s been a model of the
way people, if we work together, we can get the job done.

So, we look forward to hearing your testimony. This is our first
hearing of this subcommittee for this year, and I want to thank,
once again, Senator Shelby and his staff for their ongoing, bipar-
tisan cooperation.

Last year was kind of a difficult year, particularly at the end, but
Senator Shelby—you and your team were just great.

As we look at this year’s appropriation, we note that we are in
a year of transition. This time next year, we will have a new Presi-
dent, and—a new administration. What we are very clear about on
this subcommittee is that this appropriation that we do this year
will be the operating budget for the first year of the first term of
the new President.

So, we've got to get it right. Because regardless of who America
chooses, they will have the 2009 appropriations as their first year
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of operation. So, in the areas for which we have responsibility, we
want to have everything as very clear and well-established to con-
tinue our national priorities. And we will be working together on
a bipartisan basis.

What we want to do at this hearing is to hear from the Secretary
about the appropriations, we want to hear particularly about how
he relates it to the mission of the agency, and also where we are
on issues like the America’s Competes Act.

The other is that we will also focus on what we call red zone
issues, which are areas where there are significant challenges with-
in agencies at the Department of Commerce. We're concerned about
the 2010 census, that we’re able to do it right, and we understand
there’s some technological and managerial challenges there.

The other that we continue to be concerned about is the cost
overruns of the National Oceanic and Atmospheric Administration
(NOAA) satellite program and then the perpetual backlog at the
Patent Office. All three of those have dramatic consequences—not
only on the Appropriations Committee, but on, essentially, the run-
ning of America.

The census must be done, it deals with how we will apportion po-
litically, and other information. The NOAA satellites stand sentry,
giving us crucial weather information that saves lives, and it’s the
Patent Office that helps us do innovation—we take innovation and
by turning it into a patent, we then, essentially, help our private
sector be able to protect against those who would steal our intellec-
tual property, around the world.

As we look at this year’s appropriation, we know the request is
over $8 billion—it’s $1.3 billion over 2008, which we appreciate, but
what we’re concerned about is that it also eliminates two programs
that help our economy—the economic development assistance
grants, which is a stand-alone agency, and the manufacturing ex-
tension partnership, which is over at the National Institute of
Standards and Technology (NIST).

The budget also falls short, we believe, in other areas of innova-
tion. At NIST we applaud that the laboratory program request is
$535 million, almost 5100 million over the omnibus, but it is offset
by the termination of important grant programs, which were au-
thorized in the America Competes Act.

At NOAA, the request is for $4 billion—almost one-half of the
total Commerce Department’s appropriation request. And when one
looks at it, you see it’s $200 million over 2008. And, we could say,
“Wow, we’re going to really get serious about weather and oceans
and global warming, and science education,” but really where the
money is, is in the satellite program, and if we excluded the growth
in the satellite budget, the rest of NOAA would be flat.

Ocean and atmospheric research is cut 4 percent, and education
is cut 51 percent at NOAA. We'll talk more about NOAA.

In the area of accountability, I'm going to get right to what I call
the red zone issues—census. In terms of management challenges,
we've got to take a look at the 2010 census. The budget for the
Census Bureau grows by 112 percent, to $2.6 billion—it’s $1 billion
more than the omnibus level, but we’re concerned that with these
handheld technologies, where there seems to be challenges in their
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workability. We're concerned that billion could go to boondoggle,
rather than achieving the census.

Two years ago, laptop computers got lost, there are privacy and
security issues, and now these handheld computers. So, we think
Census has some significant management challenges.

Then we come to our favorite NOAA satellite program, satellites
are critical to warning about the weather, and observing the
changes in the Earth’s climate. In other words, satellites help save
lives and save the planet.

Senator Shelby worked with me to include a provision in the
2008 omnibus to give us early warning about satellite costs. We
want to know how the Department, then, is doing that, to be sure
we implement the Nunn-McCurdy framework.

And last and not at all least, is the Patent Office. We continue
to be concerned about the backlog and the waiting times, which
continue to worsen. It now takes over 27 months for the Patents
Office to issue a patent. And the backlog now is over 1 million.

This is unacceptable. We’ve made progress, we've worked very
tirelessly on management reform, we've increased the budget, it’s
27 percent more than what it was in 2005, but we continue to have
a backlog. More needs to be done to reverse this, and we look for-
ward to your ideas.

Mr. Secretary, we look forward to hearing you, and I now turn
to Senator Shelby.

STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. We have worked extremely well during our ten-
ure here, sharing many of the same goals and expectations of the
agencies that we oversee, including the Department of Commerce.

I'm pleased to serve beside her, and once again, doing what is
shaping up to be another tight fiscal year.

I look forward to learning about how the 2009 budget request
will improve the Department of Commerce’s mission. Overall, the
Department’s budget request for 2009 is $8.18 billion, an increase
of 51.32 billion from the funding level providing into 2008 omnibus
appropriations bill.

The Nation relies heavily on the Department of Commerce to
maintain America’s competitiveness within markets around the
world.

The Department works hard to provide avenues to promote the
products and services of U.S. businesses, and then helps to level
the playing field through expanding, strengthening, and enforcing
our international trade agreements.

Through the Department of Commerce programs, our country is
able to maintain high technical standards, as well as staying on
the cutting edge of scientific research, all of which are fundamental
to our Nation’s leadership in the global market.

I'm pleased to see that the American Competitiveness Initiative,
or ACI, continues to receive support from the administration,
through the National Institute of Standards and Technology’s
budget request. The ACI will maintain the competitive edge that
our Nation expects in the world economy through research and in-
novation, focusing on the ingenuity of our people, and tying our ca-
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pabilities to policies that would keep us at the forefront of scientific
and technical advancement for generations to come.

The strength of America’s economy rests on our ability to inno-
vate, and use the latest technology to solve the problems of today,
and preserve our economic and scientific leadership in the future.
With the recent downturn in the economy, it’s more important than
ever that we do all we can to push the envelope in innovation and
science to maintain our competitive edge in the world.

I believe that Chairwoman Mikulski and I will work together to
do all we can to ensure that science and technology are funded at
the highest levels in our bill.

If we can not train more engineers and doctoral students, Amer-
ica will fall behind the rest of the world. If we don’t make a rel-
atively small investment now, make no mistake about it—playing
caflch—up with the rest of the world will cost us fiscally and strategi-
cally.

The operations of both NIST and the National Oceanic and At-
mospheric Administration, or NOAA, function to keep the Nation
competitive, and inspire the next generation of scientists and re-
searchers. We must find better ways to use NOAA’s education pro-
grams to capture the imagination of our children, to encourage
them to pursue careers in science and research.

Secretary, as we work to evaluate the number of scientists and
engineers, I believe we also need to have the high-tech jobs of the
future ready for them through our investment in transformative re-
search in our Nation’s businesses. The Technology Innovation Pro-
gram at NIST will work to create the high-paying, technical jobs
that drive our economy now, and are essential to our future.

The $4.1 billion budget request for NOAA—a 5 percent increased
over 2008 enacted level—is a pleasant surprise. However, none of
the significant increases included in this request are directed at the
Gulf of Mexico.

The gulf coast still lacks the infrastructure, research and support
from NOAA that other regions of the country have perpetually re-
ceived. Since the recent rash of devastating hurricanes, nearly all
infrastructure improvements for fish, severe weather forecasting,
and research in the gulf, have been borne solely by the members
of this subcommittee, with little or no assistance from NOAA head-
quarters.

While I have been a big proponent of NOAA and worked with the
Chairwoman to protect them from significant cuts that other agen-
cies were forced to absorb in last year’s conference negotiations, I
can no longer turn a blind eye toward the continual lack of commit-
ment by NOAA to the gulf coast. Therefore, I may not be able to
protect NOAA at the expense of other agencies and programs this
year.

Mr. Secretary, I'm troubled by the large number of expensive
technology procurement failures at the Department. I understand
that the Geostationary Operational Environmental Satellite Pro-
gram is back on track, but I'm disappointed that a $6.2 billion pro-
gram, originally intended for four satellites has ballooned into a $7
billion program for only two satellites.

I understand their importance for weather and research, but I
have trouble understanding the benefits, when the taxpayer is
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stuck paying $800 million more than the original estimate for one-
half the product, and a delivery date 3 years later.

Further, the national polar orbiting operational environmental
satellite system (NPOESS) has mushroomed from a $6 billion esti-
mate to more than a $12 billion, with less functionality, and a de-
livery date 4 years later. I believe this is inexcusable.

Since 1790, and every 10 years thereafter, this country under-
takes a constitutionally mandated effort to count its population.
Planning for the next decennial census begins almost immediately
after the previous one has been completed. So far, it’s taken 8
years and counting, merely to implement a plan to re-engineer the
2010 census.

The Census Bureau’s new technology initiative—acquiring and
using handheld data collection devices—has been promising to
bring the census into the 21st century, with improved accuracy,
and reduced cost. It has been brought to my attention, at the com-
mittee level, that as the census is about to enter a crucial point in
this technological transition, the Department has grave concerns
about the Census’ ability to manage and to deploy the handheld de-
vices, and associated data collection necessary to carry out a suc-
cessful 2010 census.

I'm troubled that when my staff met with senior officials late last
year, they were told that the $600 million contract for the
handheld devices was on schedule and that there were no major
concerns.

A few weeks later, the Census submitted more than 400 nec-
essary changes to the handheld device contractor—400. In 2005,
the inspector general reported that the Census had insufficiently
defined requirements for the data collection and handheld devices.
The inability to define the requirements, combined with the 400
last minute changes, means that no one knew what they were ask-
ing the contractor to build to begin with, and yet a contract for
more—yes, more—than $500 million was signed by the Commerce
Department.

The inspector general was right in his take on the Census Bu-
reau, I regret it took 3 years to come to the realization, they have
a problem. While I have been assured that you have a plan to bring
this situation under control, Mr. Secretary, I have to wonder if any
of the managers who told subcommittee staff the handheld con-
tracts were still on track, are still involved in this program today.
How much more of the taxpayers’ money will be squandered before
someone is held accountable for what is supposed to be a less ex-
pensive and more efficient Census? While I understand and sup-
port the importance of technology to assist the components of the
Department, I cannot support unlimited, and unchecked resources.

I believe it’s imperative that you, as the Secretary of Commerce,
proceed with caution to ensure that the Department does not make
the same, blatant mistakes again. We expect results, and working
with Senator Mikulski, we will do everything that we can to ensure
success.

Thank you for appearing with us today.

Senator MIKULSKI. Colleagues, I'm now going to turn to Sec-
retary Gutierrez. There’s a vote at 10:55 a.m. What I offer as a way
of proceeding is the Secretary presents his testimony, then I'll be
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the wrap up questioner. Because if we have votes, I'll be more than
willing to come back. I know—and I'll turn to you two first. Does
this sound like a good way to go?

Senator STEVENS. Well, I'd just ask unanimous consent that my
opening statement be put in the record, and my questions be sub-
mitted.

Senator MIKULSKI. Absolutely, yes.

Senator STEVENS. I'm managing one of the bills on the floor, so
I really can’t—I'm just here to pay my respects to the Secretary.

Senator MIKULSKI. Absolutely.

Senator STEVENS. Thank you very much.

[The statement follows:]

PREPARED STATEMENT OF SENATOR TED STEVENS

Secretary Gutierrez, we welcome you before the subcommittee to discuss the fiscal
year 2009 budget for the U.S. Department of Commerce. I commend the Depart-
ment’s efforts in the past year to enhance our nation’s competitiveness, support our
public and private sectors with reliable data, better understand our planet’s weather
and climate, and manage and protect our marine resources.

We look forward to working with you to address the important issues that face
us in the coming year.

The work of your Department continues to be critical to the economic, social, and
environmental health of my State.

Your commitment to Arctic science is of great importance to Alaska, where the
impacts of climate change will occur first and be the most pronounced. The sustain-
ability of our fisheries depends on NOAA research and management efforts. Given
our inclement weather, vast coastline, commercial fishing activities, and dependence
on aviation, Alaskans rely heavily on NOAA for weather forecasting and storm
warnings. EDA grants stimulate economic growth in distressed Alaskan commu-
nities. Those are just a few examples.

Mr. Secretary, we look forward to hearing today about your priorities in the cur-
rent budget request.

Senator MIKULSKI. And if there is a question you would like to
ask orally, if your staff will give it to us, we’ll be sure to ensure
that.

Okay, Secretary Gutierrez?

OPENING STATEMENT OF CARLOS M. GUTIERREZ

Secretary GUTIERREZ. Thank you, Madam Chairman, Senator
Shelby, and members of the subcommittee. I'm very pleased to
present the—President Bush’s 2009 budget request for the Depart-
ment of Commerce, and with your permission, I'd like to make a
brief oral statement and submit my written testimony for the
record.

The Department of Commerce is charged with promoting eco-
nomic growth, competitiveness and opportunity for the American
people. This request for $8.2 billion is a careful, and fiscally respon-
sible budget that reflect the commitment to fulfilling the charge,
and to maintaining U.S. leadership in today’s global economy.

I'd like to highlight some of the key items in the budget. For the
National Oceanic and Atmospheric Administration, $4.1 billion is
requested, that includes $1.2 billion to provide timely access to
global environmental data from satellites and other sources, $931
million to provide critical weather observations, forecasts and
warnings to American communities and families, and $759 million
for stewardship of living marine resources and habitats, including
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a $32 million increase to directly support implementation of the
Magnuson-Stevens Act reauthorization.

The funding requests for Economics and Statistics Administra-
tion (ESA) headquarters and the Bureau of Economic Analysis
which produces the Gross Domestic Product and other vital eco-
nomic data is $91 million.

For the International Trade Administration (ITA) which supports
U.S. commercial interests at home and abroad, the request is $420
million. U.S. exports totaled a record $1.6 trillion in 2007, and free
trade agreements are leveling the playing field, and helping Amer-
ican exporters access new markets.

Free trade agreements with Colombia, Panama, and South Korea
are now pending in Congress. Colombia is priority, it’s a democracy
and staunch ally of the United States, and we need to stand by Co-
lombia in the cause of freedom, while at the same time creating
new opportunities for U.S. exporters.

The ITA budget request includes a $3.8 million increase for en-
forcement and countervailing duty law with respect to China and
other non-market economies.

The National Institute of Standards and Technology request of
$638 million will keep America on the leading edge of scientific and
technological advances. It puts us back on track to double the fund-
ing for NIST basic research in the core physical sciences by 2016,
a major goal of the President’s American competitiveness initiative.

As you know, the National Telecommunications and Information
Administration is administering the digital television transition
and public safety fund, including the TV converter box coupon pro-
gram.

As with any budget, tough decisions were made. The Economic
Development Administration (EDA) budget request for 2009 is
$133 million. For the Census Bureau, which is part of the Econom-
ics and Statistics Administration, $2.6 billion is requested. This in-
cludes a program increase of $1.3 billion, to fund the 2010 decen-
nial census, and continue the American community survey.

Yesterday I testified before the Senate Homeland Security and
Government Affairs Committee on how the Department is working
to address some of the challenges currently facing the 2010 census.

The 2010 census is one of the highest priorities and most impor-
tant responsibilities of the Commerce Department, however, I
should say the field data collection automation, which we also
know as FDCA, is experiencing significant schedule, performance,
and cost issues. This is unacceptable, as I know it’s unacceptable
to the subcommittee.

Concerns about the FDCA program grew over time, and we’re
taking several steps to address the situation. Following his con-
firmation in January, new Census Director Murdock began a top
to bottom review of all components of the 2010 census. On Feb-
ruary 6, he launched a 2010 census FDCA risk reduction task
force, which is headed by Bill Barron, a former Deputy Director
and Acting Director of the U.S. Census Bureau.

As a result of the ongoing work of the task force, we are explor-
ing four options. Option one is to continue with the Harris Corpora-
tion’s original project plan, simultaneously evaluating the develop-
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ment of a paper-based backup plan. So, option one, essentially, is
to continue with the baseline option.

Option two is to shift everything but address canvassing back to
Census Bureau, including the operational control system, and field
infrastructure. Non-response follow up would then be paper based
under that option.

Option three would move non-response follow up and field oper-
ations infrastructure to Census with Harris developing the oper-
ational control system and the address canvassing.

Option four would shift non-response follow up back to Census
as paper based, while Harris would handle the operational control
system, and field operations infrastructure, as well as address can-
vassing.

So, each option, essentially, has a variance on how much Harris
handles, and how much we send back to the Census Bureau, to be
able to achieve the census.

Yesterday, I announced that I am forming a panel of outside ex-
perts to review these actions, and other potentially serious prob-
lems with certain aspects of the 2010 census, and to provide rec-
ommendations to assure a fully successful census. The panel will
augment the ongoing Census Bureau review of the overall 2010
census operations, regarding field data collection automation, or
FDCA, especially the private contractors technological infrastruc-
ture support of the FDCA contract, and management practices.

I am personally very involved in bringing key issues to the sur-
face, and developing a way forward. The American people expect
and deserve a timely and accurate decennial census, and the De-
partment and I will not rest until they have it. So, it is our goal,
not only to have a good census, but we’d like to shoot for having
the best census.

Madam Chairman, the President’s fiscal year 2009 budget for the
Department of Commerce will enable the Department to continue
to provide vital statistics, strengthen the stewardship of living ma-
rine resources, support the innovative and entrepreneurial spirit of
Almerica, and increase our competitiveness in the global market-
place.

This is the last time it will be my privilege to present to the Sen-
ate Appropriations subcommittee President Bush’s budget proposal
for the Department of Commerce, I want to thank the members for
your consideration, for your courtesy over the last several years. I
want to thank you for your support of vital Commerce programs
that have served the Nation, the business community, the people
of this great country, and while this is my last hearing, I hope to
continue working with you over the next year.

PREPARED STATEMENT

So, thank you very much, and I'd be glad to take questions or
comments.
[The statement follows:]

PREPARED STATEMENT OF CARLOS M. GUTIERREZ

Madam Chairman and Members of the Subcommittee, I am pleased to appear be-
fore you today to present the President’s budget request for the Department of Com-
merce. Our request of $8.2 billion in discretionary funds reflects a balance between
the Administration’s commitment to the Department’s mission to promote and sus-
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tain economic growth, and the need to restrain discretionary Federal spending. En-
actment of this budget will enable the Department to continue to support the inno-
vative and entrepreneurial spirit of America and increase our competitiveness in the
international marketplace.

The President’s fiscal year 2009 budget request of $4.1 billion for the National
Oceanic and Atmospheric Administration (NOAA) reflects the Administration’s com-
mitment to environmental stewardship. It represents an increase of $214 million
above the fiscal year 2008 enacted level. NOAA encompasses the National Weather
Service, which provides critical observations, forecasts and warnings; the National
Environmental Satellite, Data and Information Service, which provides timely glob-
al environmental satellite data; the National Marine Fisheries Service, which pro-
vides stewardship of the Nation’s living marine resources and their habitat; the Na-
tional Ocean Service, which measures and predicts coastal and ocean phenomena;
the Office of Oceanic and Atmospheric Research, which provides research for under-
standing weather, climate, and ocean and coastal resources; and the Office of Ma-
rine and Aviation Operations, which operates a variety of aircraft and ships pro-
viding specialized support for NOAA’s environmental and scientific missions.

The request continues support for development and acquisition of the next-genera-
tion Geostationary Operational Environmental Satellite (GOES-R), with an increase
of $242 million as we enter the main procurement phase for the spacecraft and the
ground control system. There is also a $32 million increase to continue improving
fishery management under the Magnuson-Stevens Act that was reauthorized in
2006, and a $40 million increase to continue construction of the Pacific Region Cen-
ter in Honolulu, Hawaii. The budget includes new requests of $74 million to restore
climate sensors that were demanifested during the Nunn-McCurdy review of the tri-
agency National Polar-orbiting Operational Environmental Satellite System
(NPOESS) Program, and $12 million to replace the Satellite Command and Data Ac-
quisition station in Fairbanks, Alaska.

The Economics and Statistics Administration (ESA) promotes the understanding
of the U.S. economy and its competitive position. ESA’s Census Bureau is the lead-
ing source of quality data regarding the Nation’s population and economy, and the
President’s fiscal year 2009 budget requests $2.6 billion in discretionary funds for
the Census Bureau. This includes a program increase of $8.1 million to provide pol-
icymakers, business leaders, and the American public with comprehensive and time-
ly data on the service economy, which now accounts for 55 percent of economic activ-
ity.

The largest increase requested, for both the Census Bureau and the Department,
is $1.3 billion for the 2010 Decennial Census to fund critical operations and prepara-
tions for 2010, improve accuracy of map features, and continue the American Com-
munity Survey on an ongoing basis. As you are aware, the Census Bureau is cur-
rently experiencing significant challenges in the management of the Field Data Col-
lection Automation (FDCA) project for the 2010 Census. I can assure you that not
only the Census Bureau but the Office of the Secretary is devoting all of the re-
sources at our disposal to resolve the IT management issues with FDCA and de-
velop a successful way forward. We will keep you informed of our progress.

ESA’s Bureau of Economic Analysis (BEA) promotes understanding of the Na-
tion’s economic condition by providing policy makers, business leaders, households,
and individuals with essential economic data. This data includes the Gross Domestic
Product (GDP) as well as other regional, national, international, and industry-spe-
cific information. The President’s fiscal year 2009 budget requests $91 million for
ESA Headquarters and BEA. This request includes an increase of $5.7 million to
improve measurement of the health care sector and to incorporate the impact of re-
search & development investments into the GDP.

The International Trade Administration (ITA) supports U.S. commercial interests
at home and abroad by promoting trade and investment, ensuring fair trade and
compliance with domestic and international trade laws and agreements and
strengthening the competitiveness of American industries and workers. The Presi-
dent’s fiscal year 2009 budget requests $420 million for ITA. This request includes
an increase of $3.8 million for enforcement of the Countervailing Duty Law with
China and other non-market economies, as well as a decrease of $3.0 million to re-
flect streamlining of Trade Promotion and domestic U.S. & Foreign Commercial
Service offices. In the future, as in the past, our long-term economic growth will also
be enhanced by supporting international trade, by opening world markets to U.S.
goods and services and by keeping our markets open. Congress can help create jobs
and economic opportunity by passing the pending Free Trade Agreements with Co-
lombia, Panama and South Korea.

The Economic Development Administration (EDA) assists states, regions, and
communities in promoting a favorable business environment through capacity build-



10

ing, planning, infrastructure investments, research grants, and strategic initiatives.
The President’s fiscal year 2009 budget requests $133 million for EDA. The request
reduces funding for the Economic Development Assistance Programs (EDAP) by
$149 million in order to support other Administration priorities.

The Bureau of Industry and Security (BIS) regulates the export of sensitive goods
and technologies to protect the security of the United States. The President’s fiscal
year 2009 budget requests $84 million to enable BIS to effectively carry out this
mission. The request includes $2.4 million in program increases to upgrade export
enforcement and to ensure compliance through validating end-users in foreign coun-
tries.

The Minority Business Development Agency (MBDA) focuses on accelerating the
competitiveness and growth of minority-owned businesses by assisting with eco-
nomic opportunities and capital access. The President’s fiscal year 2009 budget re-
quests $29 million to enable MBDA to continue its activities to increase access to
the marketplace and financing for Minority Business Enterprises.

The President’s fiscal year 2009 budget request of $638 million for the National
Institute of Standards and Technology (NIST) will advance measurement science,
standards, and technology. The request includes increases of $71 million for re-
search initiatives at NIST Laboratories and National Research Facilities, and $62
million for Construction and Major Renovations as part of the President’s 10-year
American Competitiveness Initiative (ACI). This will put us back on track to double
the funding for NIST basic research in the core physical sciences and engineering
by 2016, to ensure continued U.S. leadership in this area, a major goal of ACI.

The request includes $4 million to transition Hollings Manufacturing Extension
Partnership centers to a self-supporting basis, and does not include new funding for
the T)echnology Innovation Program (successor to the Advanced Technology Pro-
gram).

The National Technical Information Service (NTIS) collects and preserves sci-
entific, technical, engineering and other business-related information from Federal
and international sources and disseminates it to the American business and indus-
trial research community. NTIS operates a revolving fund for the payment of all ex-
penses incurred and does not receive appropriated funds.

The National Telecommunications and Information Administration (NTIA) devel-
ops telecommunications and information policy, manages the Federal radio spec-
trum, and performs telecommunications research, engineering, and planning. A key
responsibility for NTIA is administration of the Digital Television Transition and
Public Safety Fund (DTTPSF). During fiscal year 2009, NTIA estimates obligating
$592 million from the DTTPSF to support several one-time programs created by the
Deficit Reduction Act of 2005, most notably $472 million for the Digital-to-Analog
Television Converter Box Program. The other $120 million in DTTPSF obligations
includes $50 million to implement a national tsunami warning system and $60 mil-
lion to assist low power television stations in upgrading their signals from analog
to digital formats. In addition, NTIA will continue working with the Department of
Homeland Security to implement the Public Safety Interoperable Communications
grant program. The President’s fiscal year 2009 budget request of $19 million in dis-
cretionary budget authority for NTIA includes a reduction of $18 million to termi-
nate further grants for Public Telecommunications Facilities, Planning, and Con-
struction.

Furthering the mission to promote the research, development, and application of
new technologies by protecting inventors’ rights to their intellectual property
through the issuance of patents and trademarks, the President’s fiscal year 2009
budget requests $2.1 billion in spending authority for the U.S. Patent and Trade-
mark Office (USPTO). The USPTO will use these funds to reduce application proc-
essing time and increase the quality of its products and services. Consistent with
prior years, the Administration proposes to fund the USPTO budget exclusively
through offsetting fee collections. Fee collections for fiscal year 2009 are projected
to cover the proposed increases.

Departmental Management (DM) funds the Offices of the Secretary, Deputy Sec-
retary, and their support staff. Staffs in these offices develop and implement policy,
administer internal operations, and serve as primary liaison to other executive
branch agencies, Congress, and private sector entities. The President’s fiscal year
2009 budget requests $20.8 million in discretionary appropriations for DM, which
includes a $48.6 million rescission from the Emergency Steel Guaranteed Loan Pro-
gram. Proposed increases include $7.1 million to upgrade IT security and ensure
mission essential communications, and $3.6 million for blast mitigation windows
and other renovations to the 76-year-old Herbert C. Hoover Building.

The Office of the Inspector General (OIG) strives to promote economy and effi-
ciency, and detect and prevent fraud, waste, and abuse in Departmental programs
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and operations. The President’s fiscal year 2009 budget requests $24.8 million to en-
able the OIG to continue to effectively meet these mandates. Also, the budget re-
quests $1 million to improve the OIG’s ability to evaluate and improve the security
for the Department’s information technology assets.

The Department of Commerce is a diverse group of agencies, with varied expertise
and differing needs, all engaged in a common commitment to keep the United States
at the global forefront of competitiveness and innovation. The President’s fiscal year
2009 budget effectively meets those needs, while exercising the fiscal restraint nec-
essary to sustain our economic prosperity. I look forward to working with the Com-
mittee to keep our Nation’s economy growing and strong, and to promote techno-
logical advancement and environmental stewardship.

Senator MIKULSKI. Mr. Secretary, thank you for a very crisp tes-
timony. We want to acknowledge that Senator Jack Reed of Rhode
Island has come.

What we’re going to do, Senator Reed—Dbecause there is a vote—
we're going to let Senator Brownback go first, we’ll come to you,
Shelby and I—Senator Shelby and I will be the wrap up.

So, we can keep it crisp?

TRADE DISPUTE WITH EADS AIRBUS

Senator BROWNBACK. We'll try to keep it crisp.

Secretary, thank you for being here, I appreciate that. And in the
notion of crispness, then I want to focus you on the trade dispute
we have with Airbus in the case that’s supposed to be reported out,
I understand, a ruling on it in April.

Just to—and you know this case very well, it’s been our ongoing
subsidy fight with EADS Airbus, that’'s—I was in Bush One in the
trade field, and we were fighting with Airbus then. And we’re still
fighting with them.

But, as you know, European governments have subsidized EADS
Airbus, we contend—our government, U.S. Government—$15 bil-
lion in launch aid, financing—including $5 billion on the A-330,
340 program, which is $5 billion on launch aid, just for that par-
ticular program.

The A-330, 340 program is the largest recipient of European gov-
ernment support, support from French, German, Spanish, British.
We initiated a trade dispute against them, and I understand that
is potentially going to report out in April.

If we win that, we will be entitled to retaliatory measures
against Airbus, is that correct, Secretary?

Secretary GUTIERREZ. I believe that’s one of the options, depend-
ing on—hopefully, that we will win that. We’re working with the
United States Trade Representative (USTR), and USTR, of course,
is the lead on this, but we hope to be able to prove that there are
launch subsidies, something that has worried us for a long, long
time, but I can’t be specific as to what we will be able to get back
if we win.

Senator BROWNBACK. Is it the U.S. Government’s position that
the A-330, 340 program has received $5 billion in launch aid from
the European governments?

Secretary GUTIERREZ. I'm not sure about the exact amount, but
we have always stated and alleged that they receive launch sub-
sidies for their new products, as well as their new, large-body
plane, and that is essentially what we are taking forward.

Senator BROWNBACK. And that’s the U.S. Government position?

Secretary GUTIERREZ. Yes.
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Senator BROWNBACK. Do you believe that European subsidies
have created an unfair playing field for U.S. companies, competing
against EADS Airbus?

Secretary GUTIERREZ. I believe that they have made Airbus able
to compete with lower prices versus Boeing, because of these gov-
ernment subsidies that they have had.

Senator BROWNBACK. I’'m sorry, go ahead.

Secretary GUTIERREZ. I just think it says a lot about Boeing that
Boeing has been able to compete and win and gain market share,
in spite of competing with these subsidies.

Senator BROWNBACK. You're concerned about the rapid increase
in the European share of the U.S. commercial aviation market over
the past two, three decades?

Secretary GUTIERREZ. Yes. And to the extent that these are
achieved, because of the benefit of subsidies, then absolutely. We
want to be able to compete on a fair playing field, and we believe
they do have the benefit of these subsidies.

Senator BROWNBACK. And you believe the current playing field is
not fair for U.S. commercial aviation?

Secretary GUTIERREZ. If we can prove that these subsidies are
what we say they are, then it is not. Because they are receiving
launch subsidies from their government, they’re not projecting the
total cost of the plane when they have to price to sell that plane.

Senator BROWNBACK. Are there other obstacles as well that U.S.
companies face in competition with the subsidized European firm
of EADS, that owns 80 percent of Airbus, in addition to the direct
subsidy of the—what we suggest is $5 billion in launch aid, just for
the A-330, and then $15 billion overall in launch aid in financing
for their whole fleet of planes?

Secretary GUTIERREZ. Our major concern has been launch sub-
sidies. Aside from that, we know that it’s a very competitive firm,
and we have some very competitive firms, and we’re constantly
competing for major contracts—which we don’t mind—but we just
want our company to be playing on a level playing field. And if
they are receiving this level of launch subsidy for these large
planes, then they are not reflecting the full cost in their price,
which gives them an artificial advantage.

Senator BROWNBACK. And you’re aware that the current contract
that was just let for the Northrop Grumman uses the A-330 base
plane, which we are contending is a heavily subsidized plane that’s
in its start?

Secretary GUTIERREZ. Yes.

RETALIATORY MEASURES AGAINST EADS AIRBUS

Senator BROWNBACK. What retaliatory measures might we use,
if we win this case against EADS Airbus? What’s possible?

Secretary GUTIERREZ. I'd like to be able to get back to you on
that, Senator Brownback. These are, obviously, legal questions. I
don’t want to preempt anything that USTR may want to state, but
if you'd like, I'd be glad to go back, look at the different options we
have, assuming we win, and get those to you. And I don’t think
there would be a problem in that, I don’t think USTR would have
a problem with that, but I do want to respect their lead role in this
case.
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[The information follows:]

RETALIATORY MEASURES FOLLOWING RULING IN EADS AIRBUS CASE

The WTO has not yet made its ruling in this dispute, so it would be premature
to speculate on possible retaliation. However, if the WTO rules in favor of the U.S.
complaint, we would hope that the EC would comply with that ruling or reach a
mutually acceptable agreement. Should we not reach an acceptable outcome and as-
suming that the WTO dispute settlement body authorizes retaliation, there remain
U.S. statutory procedures that require consultation and public notice and comment
as to the particular retaliatory countermeasures to be adopted. Only after such con-
sultations could we have a sense of what measures might be taken.

Senator BROWNBACK. Thank you.

Thank you, Madam Chairman.

Secretary GUTIERREZ. Thank you, Senator.
Senator MIKULSKI. You were crisp.

Senator BROWNBACK. Trying to.

Senator MIKULSKI. You raised excellent points.
Senator Reed.

ECONOMIC DEVELOPMENT ADMINISTRATION

Senator REED. Thank you very much, Madam Chairman and
Senator Shelby.

Thank you, Mr. Secretary, for joining us today. I, in my experi-
ence over 18 years now, have found the Economic Development Ad-
ministration (EDA) to be an incredibly effective and efficient source
of support for local communities. I could list a number of items of
support for my State.

The most recent one, the one I am concerned about is support to
the city of Woonsocket, Rhode Island. They had a levee system
that, after Katrina, was declared substandard. We have taken
steps to transfer the authority to the Corps of Engineers and the
Corps will assume the authority, but the city still has the obliga-
tion for ongoing repairs and upgrades until the transfer is com-
plete.

EDA has stepped in with a lot of technical assistance, and the
city has a grant proposal at the agency now. I personally want to
thank, and show my appreciation of Tyrone Beach of your Philadel-
phia office and Dennis Alvord of your Washington office, for their
assistance and their hard, hard work.

This is an important issue, and certainly any consideration you
could give would be appropriate, because literally, the city would
have been bankrupted if they were forced to make these repairs
and shoulder this responsibility ongoing.

So, all of that is a long prelude to the question of—given the
need we have for projects like this across the country, in fact the
American Society of Civil Engineers have rated our infrastructure
“D”—why are we cutting roughly $170 million from the budget of
an agency that is effective, efficient, responds to the needs of local
communities in a very thoughtful and businesslike way, when the
demands are way beyond the capacity of the existing budget?

Secretary GUTIERREZ. Senator, I understand your point. We had
to make, obviously, some decisions to reallocate some of our funds,
we wanted to make sure that we got the long-term basic research
right in NIST and we are a little bit behind our plan on that, so
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we had a 22 percent increase in NIST. Of course, we had the sat-
ellites, we have the census.

The only thing I can say about EDA is that because these are
grants, this is not a permanent cut. We have the flexibility to in-
crease it and lower it, without having to commit to something that
is long term. So, it is a 1l-year cut, that’s the way we’re thinking
about it, and again, it comes down to the tough role of having to
allocate within a limited budget.

Senator REED. I appreciate the difficulties of prioritizing these
programs, given the current budget situation, but I think this is
one that would require a little more reflection.

And I would also just finally point out, because I want to stay
within my time, that it’s sort of the curse, the baseline. Once you
reduce EDA at this level, next year when you talk about increasing
it, even a robust increase probably does not get it up to where it
was. And I think that has to be considered long term.

So, even though you see it as a 1-year cut, if this is cut this
much, it will very difficult to replace that funding and get it to the
level I believe it should be.

But, thank you for your consideration, Mr. Secretary.

Secretary GUTIERREZ. Senator, the city you mentioned, I just
want to make sure I get that right—Woosakah?

Senator REED. That’s the way you say it, if you have a terrible
Rhode Island accent, like I have, but it’s actually Woonsocket, W-
0-0-N-S-0-C-K-E-T.

Secretary GUTIERREZ. Okay, thank you.

Senator REED. Thank you, Mr. Secretary.

Senator MIKULSKI. Senator Shelby.

TANKER CONTRACT TO EADS AIRBUS

Senator SHELBY. Mr. Secretary, I just want to pick up on a point
made by Senator Brownback, a little bit. You know, trade is impor-
tant, fair trade is very important to all of us. But when the Air
Force selects a plane, and this is at the Pentagon, and chooses an
airframe that’s made in Europe, but the plane will be assembled
in my State of Alabama, and thousands and thousands of new U.S.
jobs—maybe not Boeing jobs—will be created, I think the Air
Force’s top criteria is what’s best for the warfighter.

In this case we—have regular order, we have a process that Boe-
ing will have to go through, and should go through, to protest this
award. The Air Force concluded that the Northrop Grumman pro-
posal was superior in five main categories, over the Boeing plane.
And I think that what we need to do is buy the best thing for the
warfighter. You know, this is not going to be used in commerce, it’s
going to be used in national security.

There is a process to go through, Senator Brownback knows that.
Assuming there is a protest, GAO will review the awarding of the
contract to Northrop Grumman/EADS, over Boeing. I believe they
will uphold the award, but I don’t know that. Because I don’t know,
and I don’t believe Congress, including the Senator from Kansas,
the Senator from Alabama, or Senator Mikulski, should get into
the procurement business. Senator Warner spoke very strongly on
that the other day as others have, too. Whether it’s made in Kan-
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sas, or Alabama, or Maryland we better leave procurement up to
the Pentagon, and not to us.

I have several questions, and I have some for the record dealing
with the Department of Commerce.

MANAGEMENT OF DECENNIAL CENSUS

Given where we are today, Mr. Secretary, would you rate the
Census Bureau’s management of the decennial census, as mod-
erately effective? Poor, or what?

Secretary GUTIERREZ. Based on where we are today, I would
have to be very convincing to say moderately effective.

Senator SHELBY. Well, you couldn’t convince me to that, now.

Secretary GUTIERREZ. I know. I'm not going to try, Senator Shel-
by. I'm disappointed.

Senator SHELBY. You've got good standing, you don’t want to
ruin that standing.

Secretary GUTIERREZ. Yes.

We'’re in the situation today, and I will know so much more in
3 weeks when the task force gets back, but we are probably facing
an overrun, and I'll know more about that. We're looking at dif-
ferent options, we may not be able to use all of the technology that
we had hoped for.

So, given that, and given the amount of time that it took the
communication to work itself up the ladder, I would say I'm dis-
appointed. I'm very much part of it, and I'm not separating myself
from it, but it’s been very disappointing.

Senator SHELBY. Indeed. People over at Census which came up
with this—the handheld device, which makes sense, to some ex-
tent—did they know, really know, what they were doing when
they’re coming up with 400 additional changes? I mean, one or two,
three or four—but 400? Plus the cost. That bothers us, as appropri-
ators, and it should, and it should bother you, as the Secretary.

Secretary GUTIERREZ. Yes, sir.

Well, I think that part of the problem has been the lack of expe-
rience in working with an outside contractor that would come in
and do a lot of the work that Census once did. And then once that
happens, the level of intensity of management has to increase and
I don’t think that happened. I don’t think that happened early on.

So, Harris would have a certain date of delivery, Census would
have another date—it just says that people

Senator SHELBY. Why? Why? Why?

Secretary GUTIERREZ [continuing]. People weren’t talking. They
hadn’t set up the management processes to ensure that an outsider
can come in and do what Census had always done.

So, I think this is, while it comes down to a technology issue, I
think that’s a symptom. And from my standpoint, Senator, what we
have is a management issue, and a cultural issue.

Senator SHELBY. What about a software problem?

Secretary GUTIERREZ. Well, we had some software problems in
our address canvassing, which we’ve done. We did our dress re-
hearsal, and those, I understand are fixable. We have work to do
with the software, but those are fixable, but as you say with the
400 changes that were identified, some of those are software. It can
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be done, it’s just a matter of the level of confidence of having to
do that when we’re 2%2 years away from the Decennial Census.

Senator SHELBY. Are the same people at Census that came up
with this idea to begin with, and assured the subcommittee that
everything was rosy—are they still over there, running this pro-
gram?

Secretary GUTIERREZ. We have a new Director.

Senator SHELBY. Okay.

Secretary GUTIERREZ. Who’s been on board for 1 month. And we
have a fairly new Deputy Director who has been in that role for
almost 1 year. So there were some changes that took place.

Senator SHELBY. Okay.

Secretary GUTIERREZ. Last year.

Senator SHELBY. Secretary, can we—this Committee of Appro-
priations—dealing with Commerce, and your money—can we an-
ticipate a supplemental request from you, your Department, to ac-
commodate the difficult position that the Census finds itself in?

Secretary GUTIERREZ. That’s the question I will have answered
Senator Shelby. I should have the amount of money, but also if it
falls into 2009 and 2010. We believe that a lot of it will fall in
2010, and we’re also going to try to find the money internally be-
fore we do anything. So, I wish I could be more specific, but I'd like
to wait before responding on the money and the timing. And then,
I'll be back to this subcommittee with the full plan.

COLOMBIA AND PANAMA SHRIMP EXPORTS

Senator SHELBY. It’s a lot of money.

Mr. Secretary, going over to NOAA, free trade and shrimp?

Secretary GUTIERREZ. Yes.

Senator SHELBY. If I can talk about that a minute. Has your De-
partment examined Colombia and Panama’s shrimp export activi-
ties, prior to these recent trade discussions? And, if so, what were
your findings? If you don’t know, will you get it?

Senator MIKULSKI. Shift gears on that one.

Senator SHELBY. Yeah.

Secretary GUTIERREZ. I will get back to you on that. I know that
we—a lot of our shrimp activities are with Vietnam and Asia, but
I will look back at Panama and Colombia.

Senator SHELBY. This would be dealing with Colombia and Pan-
ama’s shrimp activities.

I have a number of other questions, Madam Chairman, but I will
iubmit them for the record and ask them in the timeframe we

ave.

[The information follows:]

COLOMBIA AND PANAMA—SHRIMP ACTIVITIES

U.S. Shrimp Trade with Colombia and Panama
The Department of Commerce’s International Trade Administration reports no
anti-dumping case work on shrimp with Panama or Colombia, nor any outstanding

or longstanding shrimp-related issues within the purview of the National Oceanic
and Atmospheric Administration (NOAA).

Colombia

In 2007, Colombia exported 2,221,646 kg of shrimp (of various product types) to
the United States at a value of $12,877,685. That year, U.S. shrimp exports to Co-
lombia amounted to 125,551 kg with a value of $909,424.
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Panama
Panama exported 4,453,686 kg of various products of shrimp to the United States
in 2007, valued at $36,644,581. In 2007, U.S. shrimp exports to Panama amounted
to 28,474 kg, valued at $231,805.
Free Trade Agreement (FTA) Provisions
The Office of the United States Trade Representative (USTR) reports no shrimp-
related trade issues with Panama or Colombia—not before, during, or after the FTA
negotiations with these countries.
Market Access

U.S. fish and fish product exports, including shrimp, will benefit from the pending
FTAs with Colombia and Panama. Colombia’s tariffs on high-priority U.S. fish ex-
ports such as shrimp, salmon, and sardines will be eliminated immediately upon
entry into force of the United States-Colombia FTA. Currently, Colombian tariffs on
U.S. fish exports range between 5 and 20 percent with an average of 18.9 percent.
Similarly, Panama’s tariffs on U.S. shrimp exports will be eliminated immediately
upon entry into force of the United States-Panama FTA. Panama’s tariffs on U.S.
fish exports currently range between zero and 15 percent with an average of 12.7
percent.

For years prior to the launch of FTA talks with Colombia and Panama, the U.S.
market was open to fish imports from these countries. The U.S. tariffs on fish and
fish products average only 2 percent. Under the United States-Colombia FTA, most
U.S. fish imports from Colombia will continue to receive duty-free treatment upon
entry into force of the Agreement. Similarly, under the United States-Panama FTA,
100 percent of U.S. fish imports from Panama will receive duty-free treatment im-
mediately upon entry into force of the FTA. It is important to note these products,
including shrimp, currently enter the U.S. market with little or no tariffs.

Turtle Excluder Devices (TED) Certification

The chief component of the U.S. sea turtle conservation program is a requirement
that commercial shrimp boats use sea turtle excluder devices (TEDs) to prevent the
accidental drowning of sea turtles in shrimp trawls. On May 1, 2007, the Depart-
ment of State certified 40 nations and one economy as meeting the requirements
set by Section 609 of Public Law 101-162 for continued importation of shrimp into
the United States. Section 609 prohibits importation of shrimp and products of
shrimp harvested in a manner that may adversely affect sea turtle species. Colom-
bia and Panama were among the countries certified.

FDCA TECHNOLOGY

Senator MIKULSKI. Thank you very much.

I'd like to pick up on Senator Shelby’s line of questioning on the
Census. Two points—number one, we've talked about the manage-
ment issues, and you’re a skilled manager, and we have a new Di-
rector of the Census in Mr. Murdock, so management is one thing.

But, let’s go to the technology. In this year’s appropriation in the
President’s request, he’s asking for, through you, $1 billion more.
We have to make sure that $1 billion gives us value at the end of
the day. So, could you tell the subcommittee—what is the techno-
logical problem? What—I know that there are 400 changes, et
cetera, but what doesn’t work? If—think of someone knocking on
the door, “Hi, I'm from Census,” and they have this technology in
their hand and then they’re asking their questions—at what point
does this break down?

Secretary GUTIERREZ. Yes, there are two big problems. One is
that it takes a longer amount of time to capture the information
for one interview than what was assumed. The other problem is
that the number of interviews that a handheld can absorb in a
given day is a lot less than what we expected. So, if you go into
one of these apartment buildings with a lot of tenants, now all of
a sudden we can’t do that with one enumerator, we’d have to do
that with more than one.
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Senator MIKULSKI. But what is it about—the technology that is
broken—again, pardon me, but who cares if it lasts longer? Is it a
consequence to the battery, what, what?

Secretary GUTIERREZ. I believe it’s a design of the software. I
don’t think it’s a capacity problem, I think it’s just the way that
the requirements were communicated. And part of the problem is
how the requirements were communicated to the contractor—this
is what we need, this is the capacity we need, this is what an enu-
merator does every day—there are also some productivity assump-
tions that were not valid that were put into the program, so that
also impacts.

Senator MIKULSKI. So, the handheld can’t absorb what we had
hoped that it could absorb. So, it could mean, then, if you don’t fix
the handheld, you will need more people, because it takes more
time.

Secretary GUTIERREZ. Yes.

Senator MIKULSKI. Okay. Then, is the handheld able to send it
to the mother ship? I mean, is there a mother ship that absorbs
all of this?

Secretary GUTIERREZ. That’s the plan. The whole idea was that
the handheld would help us determine every single address in the
country. We’re also using global positioning satellite (GPS) tech-
nology this time. We’'d send the questionnaires to those addresses,
and then those households that did not respond, we would go back
with the handheld, and all of that information would go back to
what we call an operational control system, that would essentially
get back to the enumerator with their tasks.

Senator MIKULSKI. Pardon me, I'm a very plain-spoken and
plain-thinking person. And knowing the way a census goes, there
has to be—there will be someone who will knock on a door

Secretary GUTIERREZ. Yes.

Senator MIKULSKI [continuing]. Presuming someone’s at home
and friendly and willing to answer. That in and of itself is an as-
sumption—a big assumption. Because if they don’t respond, there’s
usually a reason—theyre old, they’re poor, they could be hiding,
they could have 15 people living in a house, some documented,
some not.

I mean, we’ve done censuses for 200 years—this is not a special
ops operation, where we are doing a new secret thing in a foreign
territory. It’s in our country, we’ve been doing it for 200 years, and
it’s all been based on some form of interview.

So, this is not to lay that on you, but the fact that they didn’t
understand what the hell they were being asked to do, I find shock-
ing. If we are that dumb, we've got a problem in our country, let
alone with technology. This, is again, not secret, not special ops.

So, but here—they’ve gotten, you know, income under $50,000, et
cetera. Then do they push a button, and it goes to a central facil-
ity?

Secretary GUTIERREZ. Yes.

Senator MIKULSKI. And is that part working?

Secretary GUTIERREZ. That is one of the options we have, is to
take that control system away from Harris, and put it into——

Senator MIKULSKI. That’s your option, but is it working now with
the Harris contract?
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Secretary GUTIERREZ. I'll be able to answer that in 3 weeks.

Senator MIKULSKI. Okay.

Secretary GUTIERREZ. The experts are looking at it to see if it’s
capable of——

Senator MIKULSKI. And the enumerators talk to the computer,
and that’s going to take longer, and a computer isn’t ready to work
as hard as the enumerator. Then the handheld talks to the mother
ship—we’re not sure it can talk the same language. Then, having
done that, the question is, can the mother ship process that infor-
mation?

You're shaking your head—who are you?

Mr. WIENECKE. I work for the Secretary.

Senator MIKULSKI. So, can the mother ship process it? Okay.

Mr. WIENECKE. That’s what we’re working through right now.

Senator MIKULSKI. Do you know the answer if the mother ship
can process the information?

Mr. WIENECKE. We're testing that.

Senator MIKULSKI. Okay. Now, let’s presume that’s happened,
theiln they have to tell the enumerator the next day what they're
to do.

Secretary GUTIERREZ. That’s right.

Senator MIKULSKI. Do they talk back?

Secretary GUTIERREZ. They essentially give the enumerator their
schedule and tasks, and where they have to go for the next day.

Senator MIKULSKI. Okay.

Secretary GUTIERREZ. They also calculate productivity, they also
calculate wages.

Senator MIKULSKI. So, what you’re saying, though, this could be
really a collapse.

And colleagues, this is really serious. Again, this is the United
States of America. We hold ourselves out to be technological
innovators, and we can’t develop technology to take a census where
we know the process, and we’ve known it for 200 years.

So, now, let’s get to the money. If we have to do handheld, I
mean, if we go to paper—if the United States of America has to do
a paper census, it borders on a scandal. It really does.

Senator SHELBY. Madam Chairman, could I just interject one
thing, just follow up?

Senator MIKULSKI. Yes, because I want to get to the money
punch line.

Senator SHELBY. Okay. I just

Senator MIKULSKI. Because we’re heading to something that’s—
do you realize if we have to pay for a paper census——

Senator SHELBY. I know.

Senator MIKULSKI [continuing]. Yes, go ahead, Senator.

Senator SHELBY. Just, I was just thinking of the software, here,
and I'm a long way from being a software engineer. But, a census—
the questions you ask during the census—I’ve talked to some soft-
ware people, they said, “That’s so simple,” you know, to program.
I mean, because you're asking—let’s assume you have the form,
and you have to knock on the door, you know, and you had to fill
it out, which we’ve done—that’s not difficult. Is it laborious? Is it
labor-intensive? It could be. And the software, or the handheld
computer was to save money, be more efficient, and everything
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else. But, I don’t think you’re asking—whether it’s Harris or
whoever’s doing it, the Commerce Department—you’re not asking
for a difficult software program.

Senator MIKULSKI. Right.

Senator SHELBY. And I think the chairman’s right. Thank you for
letting me interrupt——

POSSIBLE SUPPLEMENTAL APPROPRIATION

Senator MIKULSKI. Let’s get to the—so, you're going to have an-
swers. But, here’s where we are. Senator Shelby asked—as he does,
such excellent focused and targeted questions—as he said, are you
prepared to ask for money in a supplemental? And, as I understand
your response is, “Oh, we will turn to the Department first.”

Secretary GUTIERREZ. Yes, I think I should say that

Senator MIKULSKI. Can I just give you a head’s up?

Secretary GUTIERREZ. Yes.

Senator MIKULSKI. The supplemental appropriations will be be-
fore the Senate in mid-April. So, when you have your answers, we
can’t wait to know—we only get one crack at the supplemental.
And this Appropriations Committee cannot absorb the fix, even if
we get a robust allocation, because of all of our other compelling
needs and very important agencies across—remember, we not only
have Commerce, we have Justice, where local law enforcement has
been drastically cut, we're concerned—we could go on. So, we have
to, if there—if you—I don’t know where you’re going to get the
money. Because what we passed for the omnibus, was pretty lean.
We scrubbed this pretty well.

So, what we’re saying, Mr. Secretary is, that whatever is the fix
that is required, we would respectfully recommend that it be in the
President’s supplemental. I mean, we really do need a plan by, I
would say, April 10. Because we’ll be on the floor.

Secretary GUTIERREZ. And we should have a plan, and numbers
before that time, late March—and I will bring it to you as soon as
we have it.

Senator MIKULSKI. Fine, but we need, not only a plan, but we
need a method

Secretary GUTIERREZ. Yes.

Senator MIKULSKI [continuing]. For paying for the plan.

But, we have a lot of confidence in your management ability.

NPOESS SATELLITE PROGRAM

Let’s go, then, to NOAA satellites. As I understand it, in terms
of the famous NPOESS program, which is polar satellites, which
are so important to giving us information about weather and cli-
mate, that there’s—in addition to the cost overruns, that there is
also another technological problem that could exacerbate the over-
runs.

We understand that there is a main sensor, known as VIIRS,
that’s supposed to take a picture of the ocean color—now, why is
that important? The ocean color tells us the temperature, which
then gives us important information on climate change and weath-
er. But that—what it’s going to take a picture of is now blurry.

You know, I went through that—the Hubble telescope over 20
years ago, Senator Shelby was very aware of that—you know, we
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can’t put a satellite up and then have it need a contact—its sensor
needs a contact lens.

So, our question is, oh my God, do we have to then fix the sensor,
while we’re already in cost overruns?

Secretary GUTIERREZ. We

Senator MIKULSKI. Are you aware of this problem?

Secretary GUTIERREZ. Yes. The assumption at this point, is that
sensor will delay that part of the project by 8 months. We have not
added 8 months to the end completion date. So, the VIIRS is 8
months off schedule, but the assumption is that we will be able to
get back on schedule for the full NPOESS. So, we're still saying
NPOESS will be launched in 2013. But that VIIRS sensor is 8
months behind schedule.

Senator MIKULSKI. But, even on schedule, will it be able to see
and do the job that it’s supposed to do? Or is that another techno-
logical fix that requires, again, more money?

Secretary GUTIERREZ. I don’t know that, and I have not heard
that. I have not heard that there will be another overrun on that
part of it.

Senator MIKULSKI. Well, Mr. Secretary, what Senator Shelby and
I would like to do is submit our concerns about this in writing, be-
cause after we get it on track, and they deliver it, if we have a sen-
sor with a blurry vision, and the whole point of it is that it’s look-
ing from the sky at our oceans, which gives us very important pre-
dictability, and like, his questions about shrimp, I'm asking about
rockets

Secretary GUTIERREZ. The quality should be a constant, and——

Senator MIKULSKI. Yeah, it should be.

Secretary GUTIERREZ [continuing]. At this point, is——

Senator MIKULSKI. Well, right now, we hear it’s blurry. We hear
it’s blurry.

GOES—R SATELLITE PROGRAM

Let’s ask—let me go to GOES-R, and—which is another satellite
program. Our question will be—what assurances can we give the
subcommittee that we’re not going to run into the same cost over-
runs with GOES-R as we did with NPOESS?

Secretary GUTIERREZ. Well, and I'll be very up front here, we've
gone from $6.9 billion to $7.6 billion and I believe you brought that
up a little while ago. We are, today, $500 million away from having
to trigger a Nunn-McCurdy-like process. I have been told that
doesn’t look like it’s in the cards—one of the reasons that we have
this $800 million increase is because we have mitigation plans, we
have been very conservative, we have ensured that we’re looking
at the downside risk, but I just want the subcommittee to know
that we’ve got to track this very closely, because we are $500 mil-
lion away from hitting that 20 percent mark. So GOES-R is clearly
the big priority right now.

Senator MIKULSKI. Well, that really gives us pause, because—
first of all, there seems to be a consistent pattern of cost overruns
in the NOAA satellite program. That’s number one.

Number two, that along with the cost overruns is then once we
pay for it, do we get value for the dollar? The so-called, blurry-eyed
sensor?
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Secretary GUTIERREZ. Right.

Senator MIKULSKI. I have a real problem with our satellite pro-
grams across our Government. Whether it’s in the classified area,
or in others—we just don’t seem to be able to get our satellites up
on time, on budget, and then meeting what the expectations and
criteria.

So, here’s where we are. What I would like—right now, the cen-
sus is a crisis. We've got to get it solved, and we’'ve got to get the
payxﬁen‘c for it within the supplemental. We ask you to please focus
on that.

MANAGEMENT REFORMS FOR SATELLITE PROGRAMS

But we ask you to take a look now, also, at the NOAA satellite
program, and give us a path forward, in terms of what you think
will be the management reforms necessary in the—in this. One, so
we can keep it on track for this year’s appropriations, but at the
same time, what this will mean for the incoming NOAA Adminis-
trator. Because we can’t just be left holding the bag, and America
will lose interest. People with scientists have their self on the line.

Secretary GUTIERREZ. I'd be glad to do that, Madam Chairman.

[The information follows:]

MANAGEMENT REFORMS IN NOAA SATELLITE PROGRAM

Within the Department of Commerce, the National Oceanic and Atmospheric Ad-
ministration operates and manages two major environmental satellite programs: the
Geostationary Operational Environmental Satellites (GOES) in geosynchronous
orbit above the equator, and the Polar-orbiting Operational Environmental Sat-
ellites (POES) which provide global coverage in a low earth orbit.

Following the Nunn-McCurdy certification of NOAA’s next-generation polar-orbit-
ing system—the National Polar-orbiting Operational Environmental Satellite Sys-
tem (NPOESS)—the Department and NOAA have strengthened the management,
oversight, and systems engineering processes of its satellite systems acquisitions.
These changes will ensure that NOAA does not repeat the NPOESS mistakes in the
development of the next generation Geostationary Operational Environmental Sat-
ellite series (GOES-R). These changes include:

—Robust Risk Reduction in instrument acquisition processes. Risk reduction in
these processes requires careful management and engineering attention. Both
GOES-R and NPOESS are aggressively managing instrument acquisition to
mitigate the risk to the entire program.

—Technical Teaming with NASA to implement proven NASA space acquisition
processes in Department of Commerce and NOAA acquisition strategies. For
GOES-R, this approach is documented in a GOES-R Management Control Plan
(MCP) which allows the GOES-R program access to the expertise and experi-
ence of both NOAA and NASA, their support contractors, and of the best of each
agency’s acquisition processes to ensure active and in-depth oversight of the de-
velopment contractors. For NPOESS, NOAA has teamed with the Air Force and
NASA with activities guided by a Memorandum of Agreement among the De-
partment of Commerce, Department of Defense, and NASA which is imple-
mented by a series of management, acquisition, and funding arrangements.

—Regular Management Oversight and Reporting by the satellite programs to sen-
ior management officials. The GOES-R program reports to the Department of
Commerce and NOAA executive management, and NASA engineering teams
through NASA and NOAA Program Management Councils (PMC). The NPOESS
programs reports to the NPOESS Executive Committee (EXCOM) which is com-
prised of senior representatives from NOAA, NASA, and the Air Force that pro-
vides programmatic and management oversight and guidance. The NPOESS
program also reports monthly to the NOAA PMC.

—Realistic Cost Estimating and Budgeting that vets the Government cost esti-
mates by independent experts to ensure that adequate resources are applied to
areas of high risk. This means budget requests will more likely cover expected
costs without requiring additional budget allocations to deal with unforeseen
issues.
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—Program Control and Congressional Oversight is ongoing with annual program
reports for both the GOES-R and NPOESS and quarterly reporting of program
status to Congress.

—Management of Contractors using Incentive Fee Structure to ensure the Gov-
ernment utilizes a full range of incentive and performance management ap-
proaches to facilitate contractor management.

—Independent Reviews by Experienced Space Acquisition Experts such as the
Independent Review Team (IRT) to provide NOAA and the Department of Com-
merce with unvarnished opinions of the program’s readiness at key decision
points.

—Recruitment of Experienced Program Managers and Program Executives to im-
plement internal controls, to improve insight into emerging cost, schedule, and
technical issues and exercise stronger management control on the release of
management reserve and changes to the estimate at completion. For the GOES—
R and NPOESS programs, seasoned and experienced Senior Executives have
been placed in lead management positions. For the NPOESS Program, in addi-
tion to the System Program Director who is involved in day-to-day activities of
managing the system acquisition, a Program Executive Officer position was es-
%ablished to provide high level monitoring of the program and contractor per-
ormance.

Senator MIKULSKI. We note that the vote has started, has the
second bell occurred?

Senator BROWNBACK. Madam Chairwoman, could I ask one other
question——

Senator MIKULSKI. On what topic?

Senator BROWNBACK. On the

Senator MIKULSKI. I have questions related to the Patent—is it
on the satellites?

Senator BROWNBACK. No, it’s on the subsidization, but I just
wanted to ask

PATENT BACKLOG

Senator MIKULSKI. I'd like to finish my patent question.

Senator BROWNBACK. Okay.

Senator MIKULSKI. We have over a 1 million case backlog. There
is a persistent pattern in our Patent Office with these issues. We
have given them more money, we have given them more flexibility,
but at the end of the day, our innovators and our inventors—be
they big companies or those start-up companies that make America
great, feel they're standing in line. Could you share with us, where
you think we should be going forward? Is it a money problem? Are
we doing our part? What is the problem, here?

Secretary GUTIERREZ. Where we are today, essentially, Madam
Chairman, it is like, we are on a treadmill and we’re trying to
catch up. The number of applications is increasing, and each appli-
cation is more complex than it was 10 or 20 years ago. So, we're
adding 1,200 people every year, and our initial pendancy, the first
time we get back to people, is up to 25 months. Our final pendancy,
when we finally get back with a patent, is over 30 months. So, the
number of people we're adding is not enough to keep up with the
applications and the complexity.

I think we need to come up with different process solutions, other
than just adding more people. One day we’re going to have 500,000
people, and we’re still not going to be caught up.

So, one of those things we’re looking at, and this is where we’d
like to go to the patent bill, we need some help on this, is we’d like
to be able to offer applicants that, if they do more of the work
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themselves, that we will guarantee we will get back to them in 12
months. But that will essentially take some of the work that we're
doing—having to do quality reviews and sending the application
back, and asking for more information—if they do the work them-
selves, we would guarantee a speedier response. That’s a big solu-
tion.

We're also looking at some workplace methods, flexible work-
place, working from home. We're also looking at the flexibility of
having quotas on a quarterly basis, instead of on a daily basis, so
that people can be more empowered to manage their time and their
priorities.

So, I think we need to look at the process and a different way
of thinking about this than simply adding more people every year.
By 2013, we would have added 8,000 more people.

Senator MIKULSKI. Well, this is really—again, we’re almost at a
breaking point, here. With 1 million patents pending. And at this
breaking point, we’ve added more money—I won’t repeat myself—
the part you've said we have to look at the patent bill, that’s be-
yond the scope of this subcommittee.

But, in terms of the personnel reforms, that’s not beyond the
scope of this subcommittee, and I think we need to look at how do
we retain the people we recruit, because of just the knowledge fac-
tor—they walk out, go to the private sector, et cetera, it’s a big loss.
And it takes at least 2 years for them to really know how to get—
do the job in the way they do. Because experience counts.

We really need from you, this year, what we’re going to do here,
whether it’s flexibility on work hours, or all of these other creative
things, because we’re really frustrated, the Judiciary Committee is
really frustrated, but America—the private sector is.

I'll just stop here, because in the report on our innovation, from
the National Academy of Science, “Rising Above the Gathering
Storm, Where We're Falling Behind”, they said one of the key
things in an innovation-friendly Government is the Patent Office,
which enables us to, not only take our brilliant inventions that are
being done, but to really make sure that we protect them against
our intellectual property being robbed.

So, this is really, I mean, these are really three big issues we’ve
laid out here—the census, which is a crisis, the satellites, which
are bordering on a crisis, and then this whole other issue with pat-
ents, that I believe stifles our ability to turn our innovations into
products that could be sold around the world.

Secretary GUTIERREZ. We're also looking at sharing work with
some other Patent Offices in international countries where it
makes some sense.

Madam Chairman, on the satellites, I offered up this notion that
we are $500 million away—I've asked that question internally, I
was told that we won’t see that, because we’ve had mitigation
costs, and we’ve been very careful about this increase to $7.7 bil-
lion. But, I just want you to know what I know——

Senator MIKULSKI. Well, we’ve been told things before. We were
told, from the Census, “Oh, don’t worry about it.” We’ve been told,
“Oh, gee, the satellites,” there’s three different agencies, you know,
we've been told a lot of things, and we’re now acting like Missouri,
“Show us.”
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So, Mr. Secretary, we think you’re doing a great job, but these
three things are really—have now come to the Cabinet level, and
we look forward to working with you.

Secretary GUTIERREZ. Thank you.

Senator MIKULSKI. There’s only about 3 minutes left in the
vote7Senator Brownback, did you want to have a round of ques-
tions?

SUBSIDATION OF EADS AIRBUS AIRCRAFT

Senator BROWNBACK. Yes, and I won’t take long on this, but this
is just a—this is a big deal, it’s been going on for a long time. Just
to complete that area, because I tried to stay within my time on
that 5 minutes, and—but we believe, the U.S. Government, that
every EADS Airbus plane receives launch aid in its development,
believes in our proposal that each is given help in the development
costs, is that correct, in the U.S. Government’s position?

Secretary GUTIERREZ. I'll have to check if every single plane—I
know that we have alleged that the new planes that have come out,
that there have been launch aids given by the Government.

Senator BROWNBACK. And that, for the A-330, includes the A-
330 airplane?

Secretary GUTIERREZ. I believe so.

Senator BROWNBACK. My point to you is simply that wherever
the plane is put together, it’s the U.S. Government’s position that
that plane has received somewhere between 33 percent to 100 per-
cent of its development cost from European governments, and
that’s in our claim, that’s in our proposal. And that that applies in
pulling down the cost of each of those planes, and that’s why they
can ]i)e more competitive against a Boeing plane, is in our base pro-
posal.

And that’s, I just—I wanted to draw that attention to you, and
to my colleagues, because if we win this case and we’re successful
on it, there’s going to be, then, what are we going to do in response
to this, toward EADS and Airbus? And it’s going to affect a lot of
things that are being discussed, and the Secretary is going to be
involved in these retaliatory measures, substantially, because of
the development cost was for the whole plane. And then that is
spread about over all planes that are sold.

So, I—I appreciate Madam Chairman——

CLOSING REMARKS

Senator MIKULSKI. Colleagues, I'm going to have to close out the
hearing. I'm going to invite Senator Shelby to have whatever he
wishes to say. But I want to announce that this hearing, after the
conclusion of his remarks, will come to an end. The subcommittee,
we can submit questions and so on for 30 days, we will stand in
recess until March 13, when we’ll hear from NOAA and NSF.

Senator SHELBY. Madam Chairman, I just want to answer that,
the best I can. We have this ongoing dispute of subsidies, and
that’s got to be settled there, but what we have here, though, is an
award of a tanker by the Air Force that’s going to be built in the
United States with the air frame which comes from EADS, which
the Air Force has selected in five major categories as superior, and
we're talking about the warfighter, what’s best for the warfighter.



26

Boeing, in a lot of people’s estimates, submitted an old plane, old
technology, and they lost, fair and square. And now they’re trying
to come in different ways. I don’t believe it’s going to work. I think
the decision by the Air Force will either be upheld or changed by
the Government Accountability Office and that’s regular procedure,
that’s not before us today.

Thank you.

ADDITIONAL COMMITTEE QUESTIONS

Senator MIKULSKI. If there are no further questions this morn-
ing, Senators may submit additional questions for the subcommit-
tee’s official hearing record. We request the Department’s response
within 30 days.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR BARBARA A. MIKULSKI
CENSUS—2008 DRESS REHEARSAL AND HANDHELDS

Question. 1 understand that the handheld computers were tested in last year’s
dress rehearsal of address canvassing. How did they perform? What problems were
identified? What is the status of fixing those problems?

Answer. We completed the Dress Rehearsal Address Canvassing on schedule
using the handheld computers supplied by the FDCA contractor. Although we expe-
rienced some software, help desk, and training problems with this first-ever deploy-
ment of the contractor’s solution, many of the problems were resolved quickly. We
continue to examine the results to determine what needs to be done to make im-
provements for the 2010 Census Address Canvassing operation, which will begin a
year from now.

During the Dress Rehearsal Address Canvassing operations, where census enu-
merators verify and update our Master Address File, the devices proved to be reli-
able, with a hardware failure rate of less than 1 percent—much better than indus-
try standards. The devices were also secure—they required a fingerprint and pass-
word to operate, and the data were fully encrypted in the device and during trans-
mission. We successfully collected precise Global Positioning System (GPS) coordi-
nates for housing units and map features; data we collected were transmitted effec-
tively via both landline and wireless transmissions; and our workers were generally
comfortable working with the device. We were also able to identify software prob-
lems and apply solutions simultaneously and uniformly to all devices via electronic
transmission to each device daily upon start-up.

Following the Dress Rehearsal Address Canvassing operation, Census Bureau and
contractor staff identified problems and analyzed their causes to learn from this op-
eration. Teams conducted more detailed analyses of the transmission component of
the design and performance during Address Canvassing. These analyses included
data on average transmission time, the average size of transmissions, the type of
data being transmitted, and the number of transmissions. The contractor also ana-
lyzed the end-to-end transmission workflow, problems documented in help desk tick-
ets, and assignment area size. These analyses led to a number of corrective meas-
ures that are now being taken to improve performance of the handheld computer
and of the transmission process. For example:

—The initial handheld computer software design inhibited efficient transmission
to and from the handheld computer, resulting in enumerator downtime. We re-
solved this by making improvements to the database design and implementing
hardware and software upgrades.

—The handheld computers did not function well if the data files were too large.
They worked most efficiently with assignment areas of up to 720 addresses.
However, approximately 3 percent of the assignment areas had more than that.
We are addressing this issue for the nationwide 2010 Census Address Can-
vassing operation by limiting the size of the assignment areas and the amount
of data that must be downloaded and processed on the handheld computer.

—The contractor’s operations support (“help desk”) solution was insufficient to
meet the type and amount of support needs for our field staff. We are address-
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ing this by improving operational readiness (more testing, increased knowledge
base development, and additional support personnel training) and by jointly de-
veloping a more robust support system.

FDCA TECHNICAL REQUIREMENTS

Question. The Field Data Collection Automation contract was awarded on April
4, 2006. Obviously, at the time Census and Harris figured all the work associated
with the contract could be accomplished on time and within the $600 million budget.

Given the complexity of the system why were Census’ assumptions regarding time
required for the handheld contract so far off?

Answer. Early in the decade, we believed our experienced Census Bureau staff
could develop and deploy the handheld computers for use in the 2010 Census. These
staff did produce the solutions we tested in both the 2004 Census Test and 2006
Census Test. Although we were able to develop and use them well enough to deter-
mine that we could conduct field data collection on such devices, by 2004 we had
concluded that we did not have sufficient expert resources in house to do this for
the 2010 Census, so we decided to contract this effort to the private sector. At the
time we prepared the RFP, our strategy was to supply high-level functional require-
ments to the contractor on award, and then to determine final detailed requirements
based on what we learned from the 2004 and 2006 Census Tests, and the 2008 Cen-
sus Dress Rehearsal.

Thus, at the time of contract award in April 2006, both the Census Bureau and
the contractor were fully aware this strategy would mean a tight schedule for re-
quirements development, system design, system development, and deployment. The
initial requirements strategy at that point was to develop remaining requirements
in a two-step process. First, based on results from the 2004 and 2006 Census Tests,
we would provide detailed Dress Rehearsal requirements for our major operations.
Then, based on lessons learned from the Dress Rehearsal, we would make adjust-
ments to those detailed requirements for 2010 Census operations, as well as develop
the detailed requirements for those operations that could not be included in Dress
Rehearsal (e.g., enumeration in Puerto Rico; enumeration in remote areas).

The contract was awarded in April 2006—less than one year before the first major
application was needed for the Dress Rehearsal Address Canvassing operation. We
knew this was a very aggressive schedule, and to mitigate some of this risk, all of
the final vendors for the contract were required to develop a prototype of the Ad-
dress Canvassing device so that, upon award, they would already have initial devel-
opment underway. However, after contract award, it became clear that the contrac-
tor’s funding needs by fiscal year differed from what the Census Bureau had as-
sumed in its lifecycle cost estimate for the contract. In particular, the contractor
stated they needed more of the overall contract funding earlier in the cycle, includ-
ing fiscal year 2006. Because the Congress had already appropriated funds for fiscal
year 2006, and the President had already made his request to the Congress for fis-
cal year 2007, the Census Bureau had limited flexibility to address these funding
issues directly. In response, the Census Bureau reprogrammed some funding to the
FDCA contract, and a re-plan was developed which, among other things, delayed
and extended software development into seven increments. Thus, this re-plan added
additional risk to the overall development plan and strategy, though at the time the
Census Bureau thought the added risk was manageable.

Question. Last month, nearly 21 months after awarding the contract Census fi-
nally provided the contractor with a final set of technical requirements. Why did it
take so long to finalize the requirements?

Answer. As mentioned above, at the time of contract award in March 2006, both
the Census Bureau and the contractor were fully aware this strategy would mean
a tight schedule for requirements development, system design, system development,
and deployment. The initial requirements strategy at that point was to develop re-
maining requirements in a two-step process. First, based on results from the 2004
and 2006 Census Tests, we would provide detailed Dress Rehearsal requirements
for our major operations. Then, based on lessons learned from the Dress Rehearsal,
we would make adjustments to those detailed requirements for 2010 Census oper-
ations, as well as develop the detailed requirements for those operations that could
not be included in Dress Rehearsal (e.g., enumeration in Puerto Rico; enumeration
in remote areas).

We were moving on that path when, in October 2007, we had to de-scope many
paper-based dress rehearsal activities in order to have sufficient funds to keep this
contract (and our data capture systems contract) on schedule in developing critical
applications and interfaces planned for the Dress Rehearsal. Until that point, we
still were planning to use our Dress Rehearsal experiences with various operations
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to help finalize detailed requirements for the FDCA contractor. However, because
most of those operations had to be cancelled, in mid-November 2007, the contractor
requested, and we agreed, to move forward immediately to deliver a final set of all
detailed requirements. This effort was completed, and we delivered them to the con-
tractor on January 16, 2008.

HARRIS CONTRACT AWARDS

Question. I understand that this was a “cost-plus contract”, as such bonuses were
awarded based on performance. Harris was awarded two bonuses on grades of 91
and 93 for this program.

What criteria were used to determine that Harris was exceeding expectations and
deserved these bonuses?

Answer. No bonuses have been awarded for this contract. The only opportunity
for the contractor to earn any profit (over and above costs) is through the award
fee process. For this contract, there are four evaluation categories for the award fee
determination: Business Management; Technical Management; Project Integration;
and FDCA/DRIS Integration.

The criteria used in assessing performance are: Quality, efficiency, ingenuity, re-
sponsiveness, thoroughness, timeliness, resourcefulness, accuracy, safety/health/en-
vironmental compliance, communication, autonomy, and contract management.

FDCA award fees are determined by an Award Fee Determination Board con-
sisting of a Chairperson, eight voting members and three non-voting members and
an Award Fee Determining Official, in accordance with procedures outlined below:

—1. Government Technical Monitors (TMs) prepare/submit monthly Technical
Monitors Reports (TMRs) documenting aspects of Contractor performance.

—2. Government Principal Technical Monitor (PTM) prepares/submits monthly re-
port summarizing TMRs.

—3. Together with final monthly TMR in the Award Fee Period (AFP), TMs also
prepare/submit a summary report of observations over the entire AFP; the PTM
prepares a similar overall summary.

—4. FDCA Project Management Office (PMO) distributes timetable of activities
called for by the FDCA Award Fee Determination Plan and schedules necessary
meetings/briefings.

—5. FDCA PMO distributes TMRs/PTMRs, any Individual Event Reports, and re-
lated information to Award Fee Board members.

—6. Contractor submits (and briefs to the Award Fee Determination Board) its
Self-Evaluation Report for the AFP in question.

—7. Award Fee Determination Board members review documentation referenced
in previous steps, and other documentation deemed relevant by individual
Board members (e.g., field observation reports).

—8. Award Fee Determination Board meets to arrive at consensus score.

—9. FDCA PMO documents Board’s findings and conclusions and briefs Award
Fee Determining Official.

—10. Award Fee Determining Official makes final fee determination.

—11. Government Contracting Officer reviews determination for contract compli-
ance and submits invoice authorization letter to Contractor.

—12. FDCA PMO debriefs Contractor on final award fee determination.

Step 4 takes place shortly before the end of a given Award Fee Period. Steps 5

through 12 are scheduled so as to conclude no later than 60 calendar days after the
end of the Award Fee Period.

EFFECT OF FDCA ALTERNATIVE

Question. One of the options being looked at is to de-scope the contract and bring
work back in-house at Census.

What other programs will suffer as a result of Census reprioritizing staff to work
on this program? Will additional contractors be needed? If additional contractors are
used, aren’t we back where we started?

Answer. We do not believe this decision will have any significant impact on other
programs. We likely will have to hire additional staff or contract support personnel
to accomplish this work. These contractors will be used to supplement and support
Census Bureau staff leading the work. This will not involve another solutions-based
contract like FDCA.

MANAGEMENT REFORM

Question. What management reforms have you put in place in order to avoid prob-
lems from now until the conclusion of the 2010 census?
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Answer. We have a new Acting Associate Director for Decennial Census, Arnold
Jackson. Other moves are under consideration. We are taking a series of steps to
strengthen management, including:

—Instituting a new management approach that will strengthen planning and
oversight relative to risk management, issue identification, product testing,
communications, and budget/cost management.

—Increasing the intensity and pace of senior management involvement, including
daily status assessments and problem resolution sessions chaired by the Asso-
ciate Director, weekly status assessment meetings with the Director and Deputy
Director, periodic but unannounced reviews by MITRE and Department of Com-
merce specialists in IT, project management, and contracting.

We also are developing a comprehensive plan that consolidates the recommenda-
tions from several studies and reviews, including MITRE, GAO, our own Blue team,
the FDCA Risk Reduction Task Force, and the Secretary’s expert panel. Some of the
action items we are committing to are:

—Comprehensive risk management such that the higher impact risks are known

as early as possible and elevated to proper levels for timely resolution.

—Strengthened leadership in the Decennial Program so that stakeholders, con-
tractors, staff, and management are unified and focused on the issues that drive
a successful census.

—Transitioning from a planning phase of the Decennial cycle to an action-oriented
operational phase by shortening decision cycles, cutting internal redtape, and
pushing more problem resolution responsibility down to our managers.

—Adhering to a structured plan of action to see that the things we have not done
well do get better as rapidly as we can.

The FDCA PMO and the Software Assessment Team have agreed to a plan to
strengthen oversight of the contractor, and the plan is known as our “Insight Plan”.
The PMO launched implementation of the Insight Plan a few weeks ago, and some
of the key steps of that plan are:

—A much closer review of the contractor’s software earlier in the development

and test cycle.

—Permanent Census staff at the contractor’s Largo facility and staff embedded
with the contractor at key points in the development cycle from requirements
clarification to product release for final field hands on testing.

—Improving the contractor’s test cases by including more realistic census events
and operationally characteristic data.

—Involving census users of the information collected by the handheld system in
the process of review and approval of contractor products before they are final.
This will greatly increase stakeholder participation and bring about rapid feed-
back needed for problem correction.

Question. After the problems with NPOESS we brought in a person with a proven
track record to rescue the program and get thing moving in the right direction. Who
is your General Mashiko for the Handheld contract?

Answer. We recognize the need for better program oversight, program integration,
and acquisition management. We are in the process of finalizing leadership and
management improvements that address these needs and expect to announce these
in the near future.

OTHER 2010 DECENNIAL CONTRACTS

Question. The handheld computer contract is just one of many large contracts sup-
porting the reengineering of 2010 operations. Given the problems with FDCA have
you begun a top to bottom review of these programs? What assurances can you give
the Subcommittee that there are no other problems lurking out there?

Answer. One of our major, multiyear contracts for the 2010 Census recently was
completed on time and within budget. Only one minor task and contract closeout
remain. The Harris Corporation successfully completed its tasks in support of this
MAF/TIGER Accuracy Improvement Program, which now has brought our geo-
graphic databases into GPS alignment for the entire country.

For our two other major IT contracts, we are working with the same vendors who
supplied similar solutions for Census 2000. For the Data Response Integration Sys-
tem (DRIS) contract, we selected Lockheed Martin, who was the contractor for the
Census 2000 data capture system. For the Data Access and Dissemination System
(DADS) II contract, we selected IBM, who also was the contractor for our existing
DADS system. While previous experience with the same contractors on similar tasks
is no guarantee of a problem-free process, we are much more confident these con-
tracts will be completed on time and within budget.
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Although not an IT contract, we do have some initial concerns about the Commu-
nications contract and have reduced their initial award fee for the first evaluation
period. Our primary concern is that their initial draft plan was not as fully detailed
or analytically robust as we required in our statement of work. They can recover
this fee reduction in the second evaluation period, and we are hopeful their perform-
ance will improve so that they do so.

SATELLITE OVERSIGHT DURING ADMINISTRATION TRANSITION

Question. What management reforms have you instituted within your office to en-
sure adequate oversight of NOAA and its satellite programs as we transition into
a new Administration?

Answer. With regards to the GOES-R program, on December 21, 2007, the De-
partment delegated Key Decision Point Authority for the GOES-R program to the
Under Secretary for Oceans and Atmosphere. With that delegation, the Department
laid out a series of expectations for the program:

—The GOES-R program will adhere to the Department’s standard review board

processes.

—NOAA and the GOES-R program will make available all information necessary
for budget oversight and legal advice.

—NOAA and the GOES-R program will provide the Department will all briefings
and information packages for all Key Decision Point Reviews and will provide
the Chief Financial Officer and Assistant Secretary for Administration quar-
terly briefings.

—The Department established cost and schedule thresholds for reporting
variances.

The Department fully expects that these requirements will survive the transition
into a new administration. In addition, the NOAA Deputy Under Secretary, a career
NOAA executive, will continue to provide senior oversight of NOAA’s satellite acqui-
sition programs. The Assistant Administrator for Satellite and Information Services
and Deputy Assistant Administrator for Systems have multiple years of experience
acquiring satellite systems and will continue to provide day-to-day supervision of
the System Program Directors of the Geostationary Operational Environmental Sat-
ellite N Series (GOES-N), GOES-R Series, Polar-orbiting Operational Environ-
mental Satellites (POES), and the National Polar-orbiting Operational Environ-
mental Satellite System (NPOESS) programs.

NOAA has also established a Program Management Council (PMC) that meets
monthly to review and provide oversight to the major acquisition programs. The
PMC will continue its reviews of all NOAA satellite acquisition programs during the
transition period.

VIIRS AND OCEAN COLOR REQUIREMENTS

Question. The latest problem with NPOESS is its main sensor, know as VIIIRS,
will not meet all of the requirements for “ocean color” in time for the NPP launch.
However, we have been told that this problem will be corrected in time for the first
NPOESS launch.

Answer. This is correct. In 2007, problems were noted during testing of the VIIRS
instrument that were traced to the Integrated Filter Assembly (IFA), which allowed
some light to cross into the wrong detectors, and caused degraded performance of
ocean color sensing.

The NPOESS Executive Committee (EXCOM) directed the NPOESS Integrated
Program Office (IPO) to: (1) fly the first sensor on NPP with the existing IFA, ac-
cepting the existing performance degradation for that mission; and (2) resolve the
VIIRS IFA problems before flying it on NPOESS C1.

The agreed to path forward is to remanufacture the IFA to achieve an acceptable
Ocean Color/Chlorophyll (OC/C) capability for NPOESS C1. The remanufactured
IFA was delivered ahead of the scheduled June 2008 plan. Performance results are
expected from IFA testing this year.

Question. By placing a VIIRS on NPP with less than 20/20 vision will we still get
useable science when it comes to ocean color?

Answer. The expectation for Visible/Infrared Imager/Radiometer Suite (VIIRS) on
NPP is expected to exceed existing operational earth observation capabilities in
space. VIIRS is expected to meet 20 of 21 Environmental Data Records, including
the Imagery and Sea Surface Temperature Key Performance Parameters (KPP).
These data records are the main scientific data required of the NPP. Only Ocean
Color/Chlorophyll (OC/C) products and Aerosol will be degraded.
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Although these Ocean Color/Chlorophyll products and Aerosol will be degraded
from original levels of performance, aerosol measurements will still be at specifica-
tion.

Question. What assurances can you give us that the ocean color problem will be
correct on VIIRS in time for the first launch of NPOESS?

Answer. The remanufactured Integrated Filter Assembly (IFA) incorporates a dif-
ferent coating technology which is expected to significantly reduce the amount of
degradation. Testing later this year will verify performance against the VIIRS speci-
fication requirements.

GOES—R CONTRACTS

Question. Will the contract for GOES-R be a “firm-fixed price” or a “cost-plus”
contract?

Answer. The contracts for the GOES-R Ground and the Flight Segments will be
Cost Plus Award Fee (CPAF) contracts.

Question. Will the GOES-R contract include cost overrun penalties to ensure con-
tractors don’t get away with another boon-doggle?

Answer. The GOES-R Program will structure the contract management mecha-
nisms for the Ground and Flight Segment contracts to ensure adequate safeguards
to prevent contract overruns.

For the GOES-R Ground and Flight Segment contracts, overall cost performance
will be evaluated on how well the total cumulative actual costs were controlled as
compared to the negotiated baseline estimated costs. Per the award fee structure,
the contractors should not earn a satisfactory rating for cost control when there is
a significant cost overrun within its control. The Government will consider the rea-
sons for any overrun and assess the extent and effectiveness of the contractor’s ef-
forts to control or mitigate the overrun.

GOES—R “COST-PLUS” CONTRACT OPTION

Question. Given all the problems associated with the Department of Commerce’s
other “cost-plus” contracts, namely the Handheld computers at Census and NOAA’s
own NPOESS, would it not be a better decision to not do a “cost-plus” contract?

Answer. A cost plus type contract is suitable for the GOES-R Ground and Flight
Segment contracts as there are too many uncertainties involved in contract perform-
ance that do not permit costs to be estimated with sufficient accuracy to use a fixed-
price contract. Because of the high degree of uncertainty in developing this new ob-
serving system and the volume of data produced by these new sensors that the
ground system will have to process, contractor proposals for a fixed-price contract
would contain an extremely large amount of risk/contingency funding which would
eliminate any degree of potential savings with a fixed-price contract. In addition,
cost pressure on a contractor in such a contract can drive them towards cost cutting
efforts that threaten mission success. For programs such as these, NOAA prefers
to maintain risk dollars outside of the contract in order to have close government
control of cost/schedule and technical trades throughout the development cycle.

GOES—R TOTAL PROGRAM COST

Question. If the decision is made to build the 2 option satellites then what will
the total program cost be?

Answer. The estimated cost for the additional two satellites is estimated between
$2.5 and $3 billion above the current $7.672 billion cost for the two satellite pro-
gram. This includes four satellites, instruments for each, ground facility support,
and operations and sustainment (O&S) funding for the lifetime of all four satellites.
The last satellite (GOES-U) is expected to cease operations in 2036.

UNITED STATES PATENT AND TRADEMARK OFFICE

Question. At last year’s hearing we talked about my concerns with PTO. I appre-
ciate that you took my request for a remediation plan seriously. Unfortunately we
need to do more. For example the GAO has recommended that patent examiner’s
work production quotas need to be revised. Do you agree with this recommendation?

Answer. In September 2007, the GAO recommended that the USPTO undertake
a comprehensive evaluation of the assumptions that the agency uses to establish its
production goals. In September 2004, the Commerce OIG also recommended that
the USPTO reevaluate current patent examiner goals and assess the merits of revis-
ing them to reflect efficiencies in and changes to work processes resulting from auto-
mation and other enhancements. I agree that a comprehensive evaluation of the as-
sumptions that the agency uses to establish its production goals is appropriate.
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Question. Will you charge the PTO to immediately begin a comprehensive revision
of these work production quotas?

Answer. I support the USPTO’s ongoing efforts to conduct a strategic level assess-
ment of its patent examiner production process in comparison to best practices simi-
lar to other large-scale federal agencies and commercial organizations.

To that end, the USPTO is selecting a contractor with expertise in assessing prac-
tices in large-scale production environments to conduct an independent analysis.

Another significant component of these ongoing efforts includes evaluation of the
Flat Goal Pilot Program, initiated by the USPTO in April of 2007. The “Flat Goal”
pilot tests a new concept of how patent examiner production is measured.

Specifically, the 173 patent examiners who volunteered for the one-year pilot
(April 2007-April 2008) are given flexibility in choosing when and how to do their
work, and may earn larger, quarterly bonuses for every application examined above
a particular target goal rather than earning bonuses on an annual basis.

Examiners who participate are assigned a production goal at the beginning of
each quarter rather than tracking their use of examining time throughout the quar-
ters of the fiscal year. The results of the flat goal pilot may help the USPTO reas-
sess some of the assumptions underlying the examiner production goals.

Question. Since we met last year patent waiting times have continued to increase
due to the increasing dual challenges of rising workloads and more complex chal-
lenges. What efforts has PTO made to provide continuing education to its examiners
so that they can review these ever more complex technologies?

Answer. Effective training and continuing review and education are priority
issues for the USPTO because the agency recognizes that the expertise of its exam-
ining corps is the primary factor influencing patent quality.

Tech Fairs

Our Technology Centers (TCs) regularly hold on-campus “tech fairs” where indus-
try speakers share state-of-the-art information with our patent examiners. In April
2008, the USPTO held a Design Day for its design examiners (TC 2900), where
USPTO specialists shared information on the Hague Agreement and its implemen-
tation and how design patents impact the economy.

On May 5, the USPTO has planned a Tech Fair for the biotechnology area (TC
1600). Dr. John Rossi from Beckman Research Center of City of Hope will speak
about the state of the art in Dicer-substrates and Oligonucleotides and Dr. Kevin
D’Amour from Novocell will speak about human embryonic stem cells. On May 14
and 15, a Tech Fair is scheduled for the semiconductor area (TC 2800). Thomas Gal-
lagher from IBM will speak about magnetic random access memory; Santokh
Badesha from Xerox will give an overview of electrophotography; and Michael Nel-
son from Nanolnk will speak about “Nanotechnology Applications and Micro
Electromechanical (MEM) Devices.”

On June 4 and 5, the USPTO has planned a Tech Fair for the mechanical area
(TCs 3600 and 3700). Dr. Ned Allen from Lockheed Martin will speak about the F—
35 Joint Strike Fighter; John Boller from Mizuno will speak about golf equipment;
and William Bachand from Taser International will speak about the “Taser Gun.”

We are happy to invite you and your staff to participate in any of USPTO’s tech
fairs so you can see for yourself the sort of cross-pollination training provided for
examiners.

Expanded Technical Training Program

The USPTO has expanded the range of eligible non-duty training courses avail-
able for examiners to enhance their technical skills and abilities. A similar “After
Work Education” (AWE) program is currently being implemented for technical sup-
port personnel.

While the USPTO has provided paid non-duty training in the past to patent ex-
aminers to enable them to take technical classes, it was determined that the pre-
vious program was too restrictive. In response to an explicit need expressed by the
examiners, amendments were made to broaden the program to provide examiners
with one year of experience at the USPTO the opportunity to take classes in arts
outside their immediate docket. The classes, however, must still be related to a rec-
ognized technology that is examined at the USPTO.

This program will assist in developing and maintaining a highly skilled workforce
by enhancing the employees’ knowledge, skills and abilities through formal edu-
cation. Currently, the patent examiner can receive up to $5,000 per year, and the
agency has proposed to raise that opportunity to $10,000 per year.

University-style Training

USPTO’s recently established university-style training program leads to new-hire
examiners with the ability, skills and confidence to work with reduced oversight.
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The training program consists of classes of approximately 130 students, which are
broken down further into small “labs” of approximately 16 examiners who will work
in a similar area of technology. The training program is conducted over a period of
8 months in a location outside of the Technology Centers.

The program courses are taught through a combination of large lectures and
small group sessions within the individual labs. The curriculum is kept current by
a committee, with representation from every Technology Center, that writes and re-
views the substance of the curriculum.

Lectures are followed by practical application and testing. The results of ongoing
testing, administered electronically, indicate to examiners how well they grasp a
particular topic and provide the trainer with information as to whether segments
of the topic need additional review. Examiners write Office actions that are re-
viewed and evaluated by the trainer who provides appropriate feedback. A pro-
ficiency test is administered at the end of the 8-month program. The intent of the
program is to deliver, to the examining corps, new hires who are capable of writing
complete Office actions for supervisory review.

Examiner Certification and Recertification

The USPTO has implemented a thorough certification process for any patent ex-
aminer seeking to be promoted from the GS-12 level to the GS-13 level. This proc-
ess includes a review of the work product of the examiner and a certification exam
modeled upon the patent bar exam that patent attorneys and agents must pass.

Examiners are provided with legal education on fundamental concepts involving
patent laws and procedures to assist them in the preparation of taking the certifi-
cation exam. Patent law and evidence courses, coaching lectures and on-line Study
Tool for Examination Preparation (STEP) are offered to the examiners as training
preparation tools.

An in-depth review of the work of primary examiners is conducted after three
years to ensure that primary examiners maintain the knowledge, skills and abilities
necessary to perform high quality examinations.

Patent Reviews

USPTO’s Office of Patent Quality Assurance (OPQA) has implemented targeted
reviews of examination processes or functions that are perceived to potentially be
problematic trends. These reviews provide a means to validate the accuracy and
magnitude of the most significant examination process complaints, to establish a
baseline of current performance in the targeted area as well as a basis to establish
performance targets for improvement plans.

The reviews are conducted on a sample designed to provide statistically valid data
and yield an assessment of the current level of performance and the supporting re-
view data with respect to the identified examination process or function. Based on
input on potential areas for consideration obtained through customer satisfaction
survey data and other input from applicants and practitioners, the areas of final re-
jection practice, Request for Continued Examination (RCE) practice, search quality
and restriction practice were identified for review during fiscal year 2007. Fiscal
year review findings are summarized at the Corps and Tech Center levels and
OPQA consults with the Technology Centers to develop and/or implement improve-
ment plans, as appropriate.

In October 2006, OPQA instituted an in-depth analysis of the search quality in
applications selected from specific Art Units within each Technology Center in order
to positively identify root-cause problems related to search quality and to identify
and share best practices. Art Units subject to review were selected by the Tech-
nology Centers on the basis of perceived need, taking into account the findings of
quality assurance programs in place within the Technology Centers and the OPQA.

Based upon the review findings, training tailored to the specific needs and tech-
nical subject matter of the individual Art Units is developed and delivered to the
unit in an interactive format. Training is a collaborative effort between OPQA,
Technology Center managers and search experts from the Scientific and Technical
Information Center and covers topics including search strategy, claim interpreta-
tion, search tools and effective search techniques.

Question. The remediation plan you presented to the Subcommittee discussed a
number of initiatives devoted to improving retention rates of staff. What progress
has PTO made in instituting these initiatives and when will we begin to see meas-
urable progress in improving retention rates of examiners?

The USPTO has already achieved notable successes in patent examiner retention
efforts; during fiscal year 2007 our targeted strategies focusing on first-year attri-
tion were very successful. First-year attrition is the highest attrition year for nearly
all businesses and has historically averaged 20 percent at the USPTO. In 2007, the
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USPTO reduced the overall first-year attrition rate to 15 percent. Further, in some
hard-to-hire areas where we targeted recruitment bonuses, the first-year attrition
rate was cut in half—to 10 percent.

Additional relevant retention facts include the following:

—The USPTO’s overall, organizational attrition rate (8.5 percent) is lower than
the average attrition rate for Federal workers (11.2 percent).

—The average attrition rate for USPTO patent examiners with 0-3 years experi-
ence is 15.5 percent. The average attrition rate for USPTO patent examiners
with 3-30 years experience is 3.95 percent.

—The attrition rate of patent examiners with 0-3 years experience, though meas-
urably higher than the rest of the patent corps, appears to be well below the
attrition rate experienced by similarly situated entities hiring more than 1,000
engineers in a year.

—Examiners with the highest production requirements have the lowest attrition
rates, and the examiners with the lowest production requirements have the
highest attrition rates. In fact, 70 percent of all work in fiscal year 2007 was
done by examiners with 3 or more years of experience who exceeded their pro-
duction goals by an average of 8 percent and had an average attrition rate of
3.95 percent.

—60 percent of all patent examiners exceeded their production requirements by
at least 10 percent in fiscal year 2006.

Question. PTO’s management continually states that examiners are leaving for
better opportunities, when in fact the GAQ’s survey revealed that 67 percent of ex-
aminers who left cited the workload and production quotas as their primary reason
for leaving. Why is PTO management in a state of denial over the reasons exam-
iners are leaving?

Answer. The GAO’s data was based on its survey of current employees, and asked
these current employees to speculate (from a preset list of possible answers) regard-
ing the primary reason they would consider leaving were they do leave. Under these
parameters, those surveyed identified production goals as among the primary rea-
sons they would leave the USPTO if they did leave.

As you can see, the approach used in the GAO survey is not the same as asking
people who actually chose to leave why they are leaving (or have left).

The USPTO conducts actual exit interviews—as opposed to speculative inter-
views—with employees who do choose to leave. Based on the information provided
to us by employees who are actually leaving the agency, we have enhanced our hir-
ing and recruitment process.

In 2006, the USPTO started a focused effort on exit interviews, to help better de-
termine why employees who actually leave the USPTO decide to do so. The exit
interviews are voluntary, but the data indicate that—even though attrition is rel-
atively low after the first three years—room for improvement remains. Senior em-
ployees most frequently cited personal reasons and management issues when asked
for the primary reason they were leaving. The USPTO has held off-site management
ci){nﬁerences for two consecutive years to enhance communication and leadership
skill sets.

The GAO report draws attention to issues that are of paramount importance and
the USPTO recognizes that attrition of patent examiners can impair the effective-
ness of its hiring efforts. However, we do not observe a direct link between produc-
tion requirements and attrition. For example, examiners with the highest produc-
tion requirements have the lowest attrition rates, and the examiners with the low-
est production requirements have the highest attrition rates. Also, 70 percent of all
work in fiscal year 2007 was done by examiners with 3 or more years of experience
who exceeded their production goals by an average of 8 percent and had an average
attrition rate of 3.95 percent.

ECONOMIC DEVELOPMENT

Question. What data did you use to determine that $8.7 million would meet the
nation’s needs for rural economic development?

Answer. From 2001-2007, EDA invested approximately $1 billion or 62 percent
of its total investments in rural communities. Although EDA does not have a pro-
gram specifically targeted for rural communities, rural areas typically receive 50
percent or more of the agency’s total investments annually. We do not anticipate
a substantial change in fiscal year 2009.

Question. Given the proposed cut to public works grants it would seem logical that
there should be a corresponding cut to EDA’s salaries and expense account. Why
were salaries not cut or is this just an indication that this request should not be
taken seriously?
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Answer. The increase in the Salaries and Expenses (S&E) account is necessary
for EDA to maintain its full staffing level of 170 full time equivalents (FTE). EDA’s
staff performs multiple duties across its programs, not just evaluating and proc-
essing new grants. Therefore, maintaining EDA’s current staff level is necessary to
provide assistance to communities and maintain current programmatic functions.

Since 2001, EDA’s S&E account has remained virtually flat. Meanwhile, EDA’s
non-personnel operating costs—many of which, like computer security expenses, are
inflexible—have increased by 45 percent. EDA also faces annual personnel cost in-
creases in its efforts to maintain an effective workforce. The lack of necessary fund-
ing increases in the S&E account to offset increases in non-personnel operating
costs, has represented an effective $1.5 million annual cut in EDA’s operating budg-
et. Without the increase in S&E proposed in the fiscal year 2009 request, EDA may
have to reduce staff.

While EDA programs are flexible and scalable—we can “ramp up” operations, as
well as “ramp down” based on available funds—the agency nonetheless needs an ap-
propriate level of funding to maintain its existing organizational structure as di-
rected by Congress.

Question. Your testimony states that the proposed reduction for economic develop-
ment assistance is done in order to support other priorities. What are those other
priorities?

Answer. In a difficult budget environment, the Administration has made tough
choices to rein in spending to eventually balance the budget. Areas such as home-
land security and the 2010 Decennial Census exhibit pressing needs that necessitate
these difficult choices.

ELIMINATION OF MEP FEDERAL FUNDING

Question. The Administration again proposes devastating cuts to the one federal
program specifically designed to assists manufacturers.

Can you explain the rationale for the cut to the MEP?

Answer. Elimination of federal funds to MEP centers could be compensated
through a combination of increased fees derived from the benefits accrued by indi-
vidual companies and cost-savings in the operations of the centers. This would move
the centers to a self-sustaining basis. The fiscal year 2009 President’s budget re-
quest focuses on NIST’s core measurement science and standards activities in our
laboratories that impact entire industries or entire sectors of the economy—and
where Federal dollars can make the biggest impact on innovation and competitive-
ness. The focus of the fiscal year 2009 budget supports this principle by increasing
NIST Core activities, which increases by $115 million (+22 percent) over fiscal year
2008.

Question. Your testimony states that the request “includes $4 million to transition
the center to a self supporting basis”.

Since this is a partnership with the states have you engaged MEP state partners
on this decision?

Answer. NIST shared the fiscal year 2009 President’s budget for MEP with all
MEP centers.

Question. Can you share the analysis that went into the determination that the
network will survive without federal cost share?

Answer. With sufficient support from local resources along with increased fees
from the manufacturing customers, the centers could remain operational.

DIGITAL TRANSITION

Question. I have received constituent letters requesting information about the cou-
pon program. The letters indicate confusion among average citizens regarding the
transition to digital and where to request a coupon for a converter box.

What is Commerce doing to educate consumers? With a limited budget for edu-
cation and outreach what efforts are you undertaking to leverage your efforts?
Should we provide additional funding in the supplemental to enhance education and
outreach efforts?

Answer. NTIA’s consumer education campaign—coupled with the over $1 billion
commitment from industry—is working. According to a recent survey by the Con-
sumer Electronics Association, public awareness of the DTV transition grew 80 per-
cent between August 2006 and January 2008, from 41 percent to 74 percent. Given
consumer education activities have intensified since the beginning of 2008, we
would expect consumer awareness to continue to increase. In addition, robust de-
mand for converter box coupons, including demand from over-the-air reliant house-
holds, is a strong indication that consumers are learning about their options and
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taking the necessary action to ensure their TV sets continue to operate after the
digital transition.

Members of the industries most directly affected by the transition—television
broadcasters, cable system operators, and consumer electronics retailers—are in-
vesting heavily to ensure that their viewers, subscribers and customers are made
aware of the transition. Their efforts, targeted at the general population, have been
very successful in raising consumer awareness and have enabled NTIA to focus its
resources, funding, and activities on reaching particular groups that are likely to
rely more heavily on over-the-air television than others. These include seniors, mi-
norities, rural residents, people with disabilities, and economically disadvantaged
households.

NTIA’s strategy for its consumer education campaign is simple and straight-
forward: use earned media and leverage trusted partners that possess pre-existing
relationships with members of our target groups to deliver tailored messages about
the transition and the Coupon Program. NTIA has instituted a proactive campaign
to educate consumers about the role of the Coupon Program in the DTV transition,
leveraging relationships with consumer groups, community organizations, federal
agencies, and members of affected industries to inform consumers of their options.
NTIA is collaborating with more than 200 partner organizations, including social
service and community organizations with ties to seniors, rural residents, minori-
ties, and disabled communities, as well as a variety of federal agencies that commu-
nicate directly with these constituent groups. As of March 31, 2008, broadcast and
print coverage of the Coupon Program has reached over 200 million media. This is
coupled with the National Association of Broadcasters’ campaign which aims to gen-
erate 30 billion audience impressions of the broader digital television transition be-
fore February 17, 2009.

Additionally, the Federal Communications Commission has received $2.5 million
in fiscal year 2008 and requested an additional $20 million for fiscal year 2009 spe-
cifically for consumer education about the DTV transition. Based upon multiple sur-
veys that reveal a steep increase in consumer awareness about the transition and
the sheer number of households that have ordered coupons to date (as of April 25,
2008, 6.2 million households have ordered 11.9 million coupons), these combined
consumer education efforts are working. NTIA is confident that these public and pri-
vate sector investments in DTV consumer education will be sufficient to educate all
consumers about the DTV transition and the TV Converter Box Coupon Program.

QUESTIONS SUBMITTED BY SENATOR RICHARD C. SHELBY
2010 DECENNIAL EFFECTIVENESS RATING

Question. I have serious concerns about how the Administration and the Depart-
ment have been monitoring the progress of the 2010 Census. The Performance and
Accountability Report for the Department submitted November 15, 2007, gave the
Decennial Census a moderately effective score of 83 percent. It also says that the
Census Bureau is ensuring oversight of critical information technology services.

Given where we are today, Mr. Secretary, would you rate the Census Bureau’s
management of the Decennial Census as moderately effective?

Answer. Both Secretary Gutierrez and Dr. Murdock have testified that the Census
Bureau’s failure to effectively communicate its expectations to the contractor has
been a major contributor to the current situation.

Given these concerns, both the Census Bureau and the Department of Commerce
have made substantial management changes to address the challenges facing the
2010 Census. We are working to ensure that there is clear accountability and that
we have set specific leadership expectations. This includes better integration be-
tween Census and Harris personnel; rapid decisionmaking; real-time problem solv-
ing; and improved transparency, oversight, and communication.

We are taking this very seriously and hope these changes and others reflect our
concern and ultimately our resolve to better serve the American people. Secretary
Gutierrez is personally engaged in this matter and will continue to devote time to
this issue until he can be assured that we have established a sustainable and
achievable path forward to a successful 2010 Census.

MANAGEMENT REFORM

Question. What are you doing to ensure that the Census Bureau has leadership
capable of solving the problems with field automation and conducting a successful
2010 census?
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Answer. We have a new Acting Associate Director for Decennial Census, Arnold
Jackson. Other moves are under consideration. We are taking a series of steps to
strengthen management, including:

—Instituting a new management approach that will strengthen planning and
oversight relative to risk management, issue identification, product testing,
communications, and budget/cost management.

—Increasing the intensity and pace of senior management involvement, including
daily status assessments and problem resolution sessions chaired by the Asso-
ciate Director, weekly status assessment meetings with the Director and Deputy
Director, periodic but unscheduled reviews by MITRE and Department of Com-
merce specialists in IT, project management, and contracting.

We also are developing a comprehensive plan that consolidates the recommenda-
tions from several studies and reviews, including MITRE, GAO, our own Blue team,
the Barron Task Force, and the Secretary’s expert panel. Some of the action items
we are committing to are:

—Comprehensive risk management such that the higher impact risks are known

as early as possible and elevated to proper levels for timely resolution.

—Strengthened leadership in the Decennial Census Program so that stakeholders,
contractors, staff, and management are unified and focused on the issues that
drive a successful census.

—Transitioning from a planning phase of the Decennial cycle to an action-oriented
operational phase by shortening decision cycles, cutting internal redtape, and
pushing more problem resolution responsibility down to our managers.

—Adhering to a structured plan of action to see that the things we have not done
well do get better as rapidly as we can.

The FDCA PMO and the Software Assessment Team have agreed to a plan to
strengthen oversight of the contractor, and the plan is known as our “Insight Plan”.
The PMO launched implementation of the Insight Plan a few weeks ago, and some
of the key steps of that plan are:

—A much closer review of the contractor’s software earlier in the development

and test cycle.

—Permanent Census staff at the contractor’s Largo facility and staff embedded
with the contractor at key points in the development cycle from requirements
clarification to product release for final field hands on testing.

—Improving the contractor’s test cases by including more realistic census events
and operationally characteristic data.

—Involving census users of the information collected by the handheld system in
the process of review and approval of contractor products before they are final.
This will greatly increase stakeholder participation and bring about rapid feed-
back needed for problem correction.

MITRE REVIEW JUNE 2007

Question. In June of last year, MITRE produced a report recommending that Cen-
sus immediately stabilize the requirements for data management and to co-locate
Census and contractor staff. This report is in stark contrast to the information sen-
ior Census officials provided in December when they reported that this procurement
was moving forward as expected. These same Census officials then submitted over
400 changes to the contractor less than a month after assuring this Committee that
they had this procurement under control.

Do you believe the Census now understands the requirements necessary to ac-
quire the handhelds that they contracted for in 20067

Answer. Although we have decided to drop plans for using the handheld com-
puters for nonresponse follow-up in 2010, we still will use them for the Address
Canvassing operation that will begin one year from now in May 2009. We tested
the use of the contractor’s Address Canvassing solution last year, and while we ex-
perienced some problems, we believe the contractor now has a full set of final de-
tailed requirements in place to ensure success for this operation next year. We con-
tinue to work with the contractor regarding new or revised requirements resulting
from the shift to paper-based NRFU, and the other contract scope changes that were
part of the recent decision announced by Secretary Gutierrez.

At the time of contract award in March 2006, both the Census Bureau and the
contractor were fully aware this strategy would mean a tight schedule for require-
ments development, system design, system development, and deployment. The ini-
tial requirements strategy at that point was to develop remaining requirements in
a two-step process. First, based on results from the 2004 and 2006 Census Tests,
we would provide detailed Dress Rehearsal requirements for our major operations.
Then, based on lessons learned from the Dress Rehearsal, we would make adjust-
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ments to those detailed requirements for 2010 Census operations, as well as develop
the detailed requirements for those operations that could not be included in Dress
Rehearsal (e.g., enumeration in Puerto Rico; enumeration in remote areas).

We were moving on that path when, in October 2007, we had to de-scope many
paper-based dress rehearsal activities in order to have sufficient funds to keep this
contract (and our data capture systems contract) on schedule in developing critical
applications and interfaces planned for the Dress Rehearsal. Until that point, we
still were planning to use our Dress Rehearsal experiences with various operations
to help finalize detailed requirements for the FDCA contractor. However, because
most of those operations had to be cancelled, in mid-November 2007, the contractor
requested, and we agreed, to move forward immediately to deliver a final set of all
detailed requirements. This effort was completed, and we delivered them to the con-
tractor on January 16, 2008. It was not until the contractor delivered their cost esti-
mate (to complete all these requirements) at the end of January that the full scope
of our problem came into focus.

Question. Mr. Secretary, can you provide this Committee, in writing, a timeline
that shows on which dates actions were taken by the Census to address the issues
identified in the June MITRE report?

Answer. After reviewing the June 2007 MITRE report the Census Bureau:

—LEstablished a temporary FDCA requirements “SWAT Team” to streamline, inte-
grate and finalize all Dress Rehearsal requirements for FDCA, including better
integration of the contractor’s and Census Bureau’s schedules.

—Expanded the FDCA Strategy Group to include all division chiefs critical to the
FDCA program. This group began meeting on a weekly basis to discuss and re-
solve FDCA issues and establish priorities.

—With MITRE’s assistance, redefined the process for finalizing 2010 require-
ments to ensure a more structured, systematic, and integrated approach.

—Clarified roles between the FDCA Project Management Office (responsible for
contract management) and the Decennial Management Division (responsible for
managing the entire 2010 Census program).

—Redefined the FDCA contract Change Management Process with the goal of en-
suring additional control of requirements changes.

—Established monthly Executive Management meetings in addition to the month-
ly Program Management Reviews. These meetings consisted of executives and
key managers from both the FDCA contractor and the Census Bureau to discuss
and resolve critical issues.

—With MITRE’s assistance, redefined and began implementation of a more struc-
tured Risk Management Process.

In late November 2007, the Deputy Director of the Census Bureau initiated a
comprehensive assessment to determine the status of the program and to better un-
derstand any issues or concerns as the program approached key 2010 Census mile-
stones. This assessment included a series of wide-ranging meetings with Census Bu-
reau staff directly involved in the FDCA program. The Deputy Director also met
with Harris Corporation, the company developing the FDCA system, and MITRE
Corporation, an information technology firm under contract with the Census Bu-
reau. MITRE’s role was to provide an internal, independent assessment of the infor-
mation technology systems in the decennial programs and also IT systems in the
Census Bureau. The Census Bureau also established an Integrated Project Team
(IPT) made up of key, high ranking 2010 Census managers. The IPT was tasked
with producing the final set of FDCA program requirements by mid-January 2008.

This effort was completed, and the requirements delivered on January 16, 2008.
At the end of January, the contractor provided feedback on these requirements, in-
cluding their initial, high-level estimate of the additional costs that would be needed
to meet all of the 2010 Census requirements.

At this point, the full scope of our problem came into focus. New Census Bureau
Director Steve Murdock then established a FDCA Task Force, chaired by former
Deputy Director William Barron, and made up of some of the Census Bureau’s and
the Department’s senior technical and management officials, as well as representa-
tives from MITRE, to help develop a strategy to address these problems. The Task
Force outlined four options for moving forward. All of these options called for using
the handheld computers for Address Canvassing, and all but one (the baseline) as-
sumed we would revert to a paper-based NRFU operation. For the other major com-
ponents of FDCA, each of the options considered a combination of responsibilities
between the contractor and the Census Bureau in terms of capabilities, expertise,
staffing, timing, and costs.

The work of the task force was then turned over to the Expert Panel established
by the Secretary and made up of two former Census Bureau Directors, a former As-
sociate Director of the Census Bureau, two information technology experts, and a
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former Member of Congress. After deliberating with this panel, the Secretary rec-
ommended the plan that he described in his testimony.

As to management steps now being taken, we have a new acting Associate Direc-
tor for Decennial Census, Arnold Jackson. Other moves are under consideration. We
are taking a series of steps to strengthen management, including:

—Instituting a new management approach that will strengthen planning and
oversight relative to risk management, issue identification, product testing,
communications, and budget/cost management.

—Increasing the intensity and pace of senior management involvement, including
daily status assessments and problem resolution sessions chaired by the Asso-
ciate Director, weekly status assessment meetings with the Director and Deputy
Director, periodic but unscheduled reviews by MITRE and Department of Com-
merce specialists in IT, project management, and contracting.

We also are developing a comprehensive plan that consolidates the recommenda-
tions from several studies and reviews, including MITRE, GAO, an internal expert
software assessment team, the Barron Task Force, and the Secretary’s expert panel.
Some of the action items we are committing to are:

—Comprehensive risk management such that the higher impact risks are known

as early as possible and elevated to proper levels for timely resolution.

—Strengthened leadership in the Decennial Program so that stakeholders, con-
tractors, staff, and management are unified and focused on the issues that drive
a successful census.

—Transitioning from a planning phase of the Decennial cycle to an action-oriented
operational phase by shortening decision cycles, cutting internal redtape, and
pushing more problem resolution responsibility down to our managers.

—Adhering to a structured plan of action to see that the things we have not done
well do get better as rapidly as we can.

These management activities are described in our “Program Management Plan”

to be finalized in early May.

The FDCA PMO and the Software Assessment Team have agreed to a plan to
strengthen oversight of the contractor, and the plan is known as our “Insight Plan”.
The PMO launched implementation of the Insight Plan a few weeks ago, and some
of the key steps of that plan are:

—A much closer review of the contractor’s software earlier in the development

and test cycle.

—Permanent Census staff at the contractor’s Largo facility and staff embedded
with the contractor at key points in the development cycle from requirements
clarification to product release for final field hands on testing.

—Improving the contractor’s test cases by including more realistic census events
and operationally characteristic data.

—Involving census users of the information collected by the handheld system in
the process of review and approval of contractor products before they are final.
This will greatly increase stakeholder participation and bring about rapid feed-
back needed for problem correction.

USE OF HANDHELDS

Question. The primary innovation that was going to create significant savings and
efficiencies for the 2010 Census revolves around the handheld computers and mov-
ing away from a paper based system. I would like to know what your plans are for
dealing with the problems of the handheld computers and getting the 2010 census
back on track.

W%ll the handhelds still be used? When is the latest date you can make this deci-
sion?

Answer. On April 3, 2008, Secretary Gutierrez testified before the House Appro-
priations Subcommittee on Commerce, Justice, Science, and Related Agencies that
he had decided to discontinue plans for using handheld computers for the 2010 Cen-
sus nonresponse follow-up operation, and revert to the paper-based approach used
in previous censuses. He also testified that we still plan to use these devices to con-
duct the nationwide Address Canvassing operation next year.

Question. When will the Department determine if the handheld computers will be
used for any portion of the 2010 Census?

Answer. Please see previous response.

PAPER NON-RESPONSE FOLLOW UP

Question. Will the Census have to go back to paper for non-response follow up?
When will this decision have to be made?
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Answer. On April 3, 2008, Secretary Gutierrez testified before the House Appro-
priations Subcommittee on Commerce, Justice, Science, and Related Agencies that
he had decided to discontinue plans for using handheld computers for the 2010 Cen-
sus nonresponse follow up operation, and revert to the paper-based approach used
in previous censuses.

ADDITIONAL COSTS FOR CENSUS

Question. This Committee has been supportive of the Bureau of the Census and
its plans for the 2010 Census. However, it is obvious that more funds than antici-
pated will be required to conduct what is currently the most expensive census in
our nation’s history. GAO has estimated that the increase will be between $600 mil-
lion and $1.2 billion. Can we anticipate a supplemental request from the Depart-
ment for fiscal year 2008 to accommodate the difficult position the Census finds
itself in today?

Answer. No, the Department will not be submitting a supplemental request to
cover the funding shortfall in fiscal year 2008 related to the 210 Census. The Ad-
ministration believes that the fiscally responsible action to address this difficult po-
sition is to work within existing resources at the Department. To that end, I have
proposed transfers from other Commerce bureaus to provide the necessary resources
for the Census Bureau. While this was a difficult decision, I believe that avoiding
mission failure of a constitutionally-mandated operation at the Census Bureau war-
ranted lesser impacts among our other bureaus.

Question. Will there be a need for a budget amendment for fiscal year 2009 for
the 2010 Census?

Answer. Yes, addressing the issues within the 2010 Census will require a budget
amendment for fiscal year 2009, as funding requirements for that year have grown
beyond the requested level in the fiscal year 2009 President’s budget submission.

NPOESS—VIIRS ISSUES

Question. Last year we discussed the failures of the National Polar-orbiting Oper-
ational Environmental Satellite System (NPOESS) which was scrutinized for its
mismanagement and lack of oversight. Since that time NPOESS was restructured,
but péoblems have occurred on a critical instrument the Visible Infrared Imager
(VIIRS).

Can you elaborate more on the problems that exist?

Answer. The NPOESS Executive Committee, working with the NPOESS Program
Executive Officer, has implemented a number of steps to address the management
of the program. The key NPOESS sensors are currently in ambient testing, when
several test anomalies are expected to be uncovered and addressed.

One of the anomalies uncovered is the likelihood of performance degradation to
ocean color/chlorophyll and aerosol measurements on the first VIIRS instrument due
to issues with the Integrated Filter Assembly (IFA). Using the current IFA, aerosol
will be degraded from original levels of performance measurements but will still be
at requirement specification, so ocean color will be the only measurement greatly
impacted. Because of this limited degradation of capabilities and the risk reduction
nature of the NPP mission, the NPOESS Executive Committee (EXCOM) directed
the NPOESS Integrated Program Office (IPO) to: Fly the first sensor on NPP with
the existing IFA, accepting the existing performance degradation for that mission;
and resolve VIIRS IFA problems before flying it on NPOESS C1.

NPOESS LAUNCH DATE

Question. What is your degree of confidence that the first NPOESS launch date
will be met and if your confidence is high, why?

Answer. There is a high degree of confidence that the NPOESS 2013 launch date
will be met. The confidence is derived from program metrics which at this time
show all program segments remain on schedule.

NPOESS—VIIRS CONTINGENCY PLANNING

Question. What are the contingencies if VIIRS continues to have problems?

Answer. The Integrated Program Office (IPO) has developed a plan, with the
prime contractor, which established an achievable delivery schedule in advance of
the April 2009 commitment with margin to that date. The IPO monitors that mar-
gin daily. In addition, the PEO holds bi-weekly executive reviews of the Visible/In-
frared Imager/Radiometer Suite (VIIRS) status with the contractors and government
leadership to ensure appropriate focus is placed on this critical sensor program. We
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believe these steps will allow the IPO to contend with future issues regarding
VIIRS.

NPOESS—CROSS TRACK INFRARED SOUNDER ISSUES

Question. What is the status of the other critical instrument, the Cross Track In-
frared Sounder, that was having problems?

Answer. Following the frame failure in 2006, the frame was redesigned and all
Cross-track Infrared Sensor (CrIS) components were inspected and fixed, as needed.
The CrIS unit has passed its vibration testing and is in its final thermal vacuum
tests. At this time, the instrument is expected to be delivered in mid-June 2008,
well in advance of its August 2008 need date for spacecraft integration.

NPOESS—COST AND SCHEDULE GOALS

Question. Can we reasonably expect the program to stay within the new cost and
schedule goals?

Answer. Although the NPOESS program is undertaking the most complex oper-
ational environmental satellite system ever built by the United States; the program
expects to deliver within its restructured budget and schedule goals. The cost esti-
mate provided at the time of the June 2006 Nunn-McCurdy certification used to es-
tablish the restructured budget reflected the results of an intense independent re-
view of the Program’s technical requirements and associated costs. The Integrated
Program Office (IPO) has based the restructured NPOESS program budget and con-
tract on the independent cost estimate developed by the Department of Defense Cost
Analysis Improvement Group (CAIG). The CAIG estimate takes into account the
technical, schedule, and cost risk remaining on the program to ensure adequate re-
sources are available to fully respond to the “unknown unknowns” that are contin-
uous challenges to any major development.

NOAA IN THE GULF OF MEXICO

Question. Although NOAA’s 2009 budget request boasts a $213 million increase,
it yet again continues to short-change the Gulf of Mexico. I am disappointed that
NOAA has continually underfunded weather infrastructure, research, and fish and
habitat growth in the Southeast. The Gulf Coast has severe weather events, we
have fishing disasters, we have underutilized research capabilities just like everyone
else, yet I see no money in this budget to help the people of the Gulf receive any
improvement in the dedication of services from NOAA.

W};at will it take for NOAA to make the Gulf of Mexico and the southeast a pri-
ority?

Answer. NOAA has a diverse mission ranging from managing fisheries to pre-
dicting severe weather. The Administration’s request provides for a balanced set of
priorities that sustains core mission services while also addressing our highest pri-
ority program needs. As part of that mission, NOAA’s fiscal year 2009 budget re-
quest continues to fund many ongoing efforts in the Gulf of Mexico and southeast
region. For example, the request includes $74.2 million in support of fisheries re-
search and management, habitat conservation and restoration, and fisheries en-
forcement; $5 million to support the Gulf of Mexico Alliance for increased regional
collaboration to enhance the environmental and economic health of the Gulf of Mex-
ico; and $7.4 million for continued operations of the three National Marine Sanc-
tuaries in the region. In addition, the fiscal year 2009 request includes $19.5 million
in new increases across NOAA for hurricane modeling improvements, research, and
operations, which contributes to NOAA’s overall spending of over $300 million a
year for hurricane warning and forecast efforts throughout the southeast.

WEATHER INFRASTRUCTURE IN THE SOUTHEAST

Question. When will the Southeast receive state of the art NEXRAD radars and
Advanced Weather Interactive Systems that are in other parts of the country?

Answer. NEXRAD radars were installed at the Weather Forecast Offices (WFO)
in the Southeast United States during the mid-1990s. As with the rest of the United
States, the NEXRAD radars in the Southeast are all part of the same service con-
figuration; they all go through the same technology refreshes every several years.
Since 1996, AWIPS has been utilized not only in the Southeast but at all of the
WFOs across the United States. As with the NEXRAD program, all AWIPS are part
of the same service configuration and are on the same technology refresh cycle.
NWS appreciates the support it has received from members of Congress with these
programs and because of this support we have been able to keep these programs
state of the art.



42

FREE TRADE AND SHRIMP IMPORTS

Question. Recently, the Administration has called for expanding free trade agree-
ments with Latin America, particularly with Colombia and Panama. In fact, last
week you led a delegation to Colombia to discuss a U.S.-Colombia Trade Promotion
Agreement. The expanded agreements would eliminate tariffs on American exports
and provide duty-free access for American agricultural commodities. However, many
people along the Gulf Coast are still concerned about Latin America’s agricultural
exports, particularly that of farmed shrimp. Shrimp imports from Latin American
countries continue to rise despite confirmed antidumping activities that your De-
partment investigated.

Has your department examined Colombia and Panama’s shrimp export activities
prior to these recent trade discussions, and if so what were your findings?

What protections are in place for the U.S. industry?

Answer. The Office of the United States Trade Representative reports no shrimp-
related trade issues with Panama or Colombia—not before, during, or after the FTA
negotiations with these countries. In 2007, Colombia exported shrimp (of various
product types) to the United States at a value of $12.9 million. During the same
year, Panama exported shrimp (of various product types) to the United States at
a value of $36.7 million.

Brazil and Ecuador are the countries in Latin America in which the Department
issued antidumping (AD) orders on frozen warmwater shrimp imports to the United
States. In order to comply with the WTO panel decision regarding the Department’s
“zeroing” methodology, the AD order on frozen warmwater shrimp imports from Ec-
uador was revoked on August 15, 2007. According to U.S. import data, Brazil did
not export any warmwater shrimp in 2007 that would be subject to the AD order.
We reviewed the harmonized tariff code and found that no tariffs or quotas exist
for shrimp imported from Colombia or Panama except for food preparations that in-
clude shrimp as an ingredient. As a result, the Free Trade Agreement extension to
Colombia or Panama would have no visible effect on the U.S. Gulf of Mexico shrimp
fishery.

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS

Question. The Internet Corporation for Assigned Names and Numbers, “ICANN?,
is responsible for making policy concerning the Internet’s global address system.
While I support the idea of the Internet being managed by a non-government entity,
I have become aware that ICANN has been pushing very hard to sever its ties com-
pletely from the Department. I have also heard from industry officials who have
raised concerns that while ICANN makes decisions that have the potential to affect
billions of dollars in commercial transactions, the organization lacks an effective
mechanism for redress by companies affected by those decisions.

Do you think it is wise to allow ICANN to sever all of its ties to the Department?

Answer. The Joint Project Agreement (JPA) between the Department of Com-
merce and ICANN will not be terminated before its September 2009 expiration as
was suggested in ICANN’s submission to the Notice of Inquiry (NOI) issued by the
National Telecommunications and Information Administration (NTIA). The JPA re-
quired the Department of Commerce to conduct a mid-term review of progress
achieved on each ICANN activity and responsibility contained in the JPA. NTIA, on
behalf of the Department, conducted this mid-term review which included a solicita-
tion of public comments through the NOI and a public meeting. NTIA received 171
comments, the majority of which did not support early termination of the JPA. All
comments to NTIA’s NOI can be found at the following link: http:/www.ntia.doc.gov/
ntiahome/domainname/jpamidtermreview.html.

Question. Do you think ICANN is a mature enough organization to handle this
enormous responsibility on its own?

Answer. On April 2, 2008, NTIA issued a statement on the mid-term review sum-
marizing that the record demonstrates general consensus that: (1) ICANN is the ap-
propriate technical coordinator of the domain name and addressing system (DNS)
and has made significant progress in several key areas; and (2) important work re-
mains to increase institutional confidence through implementing effective processes
that will enable long-term stability, accountability, responsiveness, continued pri-
vate sector leadership, stakeholder participation, increased contract compliance, and
enhanced competition.

As previously stated in the “U.S. Principles on the Internet’s Domain Name and
Addressing System,” the Department of Commerce remains committed to taking no
action that would have the potential to adversely impact the effective and efficient
operation of the DNS.
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NTIA’s statement on the JPA can be found at the following link: http:/
www.ntia.doc.gov/ntiahome/domainname/ICANN JPA 080402.pdf.

Question. Do you think it would be wise to release ICANN from its contractual
obligations before redress mechanisms are in place?

Answer. As noted above, important work remains for ICANN in order to increase
institutional confidence through implementing effective processes that will enable
long-term stability, accountability, responsiveness, continued private sector leader-
ship, stakeholder participation, increased contract compliance, and enhanced com-
petition. The Department of Commerce strongly encourages all stakeholders to work
with ICANN to address these issues and others that may be of concern, including
redress mechanisms.

GOES—R OVERSIGHT

Question. Not only are there serious issues with NPOESS, there are serious fail-
ures of the Geostationary Operational Environmental Satellites Program (GOES-R).
While this program has been restructured and finally seems to have some manage-
ment controls in place, I am disappointed with the revised program plan. When I
compare the new goals with the program’s original prospects, I see that the plan
has lost 2 of the 4 planned satellites, has added 2 years to the development cycle,
and has a cost increase of $800 million.

Answer. There have been no identified failures with respect to the GOES-R pro-
gram. GOES-R has recently completed Program Definition and Risk Reduction
(PDRR), a phase where requirements are traded against design concepts, cost and
schedule in order to formulate appropriate scope, cost and schedule prior to major
procurements.

At completion of the program’s work, independent reviews of cost estimates, pro-
gram business organization and technical structures were performed successfully.
Only at the completion of program work and independent validation does NOAA
consider a program ready for initial baseline which occurs at Key Decision Point
(KDP). The GOES-R Program passed KDP in January 2008 when the Secretary of
Commerce delegated the authority to proceed to the Under Secretary of Commerce
for Oceans and Atmosphere.

Satellite acquisitions cannot be accurately baselined until after the developing
contractor is formally onboard. NOAA uses the Preliminary Design Review (PDR)
as the formal milestone since it contains all necessary factors to accurately establish
a cost and schedule baseline.

Question. How are responsibilities for this program divided between NOAA and
the Department?

Answer. The Department of Commerce retains ultimate authority for the GOES—
R program. On December 21, 2007, the Department delegated Milestone Decision
Authority for GOES-R to the Under Secretary for Oceans and Atmosphere (the
NOAA Administrator). With this delegation, however, the Department set forth a
number of requirements that ensures its ability to conduct appropriate oversight of
the program. The Department has responsibility and approval authority over the
ground segment acquisition strategy and complete authority over the budget
through the annual budget formulation process. The Program also reports ongoing
progress on a quarterly basis to the Department of Commerce Assistant Secretary
for Administration/Chief Financial Officer. The Program has also begun providing
the Deputy Secretary a bi-weekly status. There is also a Department of Commerce
Attorney on site at the GOES-R Program Office as the Program Legal Counsel.
NOAA’s Program Management Council (PMC) is NOAA’s primary oversight body for
the GOES-R program. At monthly program reviews, the program provides an up-
date of its status and provides detailed explanations of technical and budget issues
and risks. The Department also has insight into the PMC activities and routinely
sends representatives to observe PMC meetings. The PMC is chaired by the Deputy
Under Secretary for Oceans and Atmosphere.

GOES—R KEY DECISION POINT

Question. How did you ensure that the recent GOES-R Key Decision Point to pro-
ceed was based on complete and accurate information?

Answer. A number of independent bodies reviewed the program before the Key
Decision Point (KDP) decision was made. An Independent Review Team (IRT) of
senior satellite acquisition experts (with over 250 years of combined satellite acqui-
sition experience) reviewed the program starting in 2006. The IRT’s November 2007
assessment determined the program, with its contracts divided into flight and
ground segments, was technically and programmatically ready to proceed into the
next acquisition phase. An Independent Cost Estimate (ICE) review was deemed
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sufficiently close to the Program Office Estimate to validate the probable cost of the
program. These were independent bodies. Within the Department of Commerce and
NOAA, numerous reviews were conducted leading up to the KDP decision and all
decision makers were satisfied that the program had provided complete and accu-
rate information and that the program was indeed ready to proceed.

GOES—R COST AND SCHEDULE GOALS

Question. Can we reasonably expect the program to stay within the cost and
schedule goals identified in the President’s fiscal year 2009 budget request?

Answer. For a two satellite program, we are confident the program can be exe-
cuted within the requested funding and schedule profile, assuming the planned
budget profile in the President’s fiscal year 2009 budget request.

FISH PROTECTION PRIORITIES

Question. The NOAA budget proposes to spend $10 million on 79 Atlantic salmon.
That is $130,000 per fish and a 92.3 percent increase for this program. While I sup-
port programs that assist fish populations, and I want to support this program, I
am at a loss why there is not a similar program to assist the Gulf of Mexico and
its large variety of fish, shrimp and oyster populations that are stressed and need
assistance. Looking at your budget request, I see no new money or resources that
are dedicated to gulf coast fisheries or to gulf coast research.

How much do we spend on any one species of fish in the Gulf?

Answer. The Annual Report of the U.S. Atlantic Salmon Assessment Committee
reports that 1,480 adult salmon returned to U.S. rivers in 2006. Of this total, 79
adults were counted as returns to the Gulf of Maine distinct population segment
(DPS) and 1,044 adults were counted on the Penobscot River. The Gulf of Maine
DPS was listed as endangered in 2000 and is composed of small coastal rivers in
Maine. The 2006 Status Review recommends that the Gulf of Maine DPS be ex-
panded to include the large rivers in Maine (Penobscot, Kennebec and
Androscoggin). It is important to note that these are adult counts only and are not
population assessments. A full population assessment with totals for all life stages
(adults, fry, parr, smolts, post smolts) is not available at this time.

Because of the sheer number of fish, it is not feasible to estimate NMFS’ spending
on a per fish basis for any one species of fish in the Gulf. However, the budget does
provide $74.2 million specifically for Gulf of Mexico fishery activities—a 6 percent
increase over the fiscal year 2008 enacted level.

Question. How much do we spend per fish on Pacific Coast Salmon?

Answer. NMFS does not prioritize funding on a per fish basis. The funds re-
quested are not to save the existing fish, generally, the fewer the fish the more crit-
ical the need. Requested funding is an investment in the future to ensure that the
number of Pacific Coast Salmon will increase—and that we will eventually be able
recover ESA listed Pacific Coast Salmon to a sustainable level, and delist them. Sec-
tion 4(f) of the Endangered Species Act requires NOAA to develop and implement
recovery plans for the conservation and survival of all endangered or threatened
species. These plans lay out activities necessary to recover the species and provide
an estimated cost to accomplish these recovery tasks.

Question. What is the justification for a 92.3 percent increase for this program?

Answer. The fiscal year 2009 funding amount will allow NOAA to focus conserva-
tion and recovery actions on supporting listed Atlantic salmon populations as re-
quired under the Atlantic Salmon recovery plan and re-establishing extirpated pop-
ulations by addressing habitat needs in key watersheds historically used by Atlantic
salmon that span five New England States. NOAA will use the additional Atlantic
salmon funds to restore connectivity to fragmented habitats to enhance recovery of
Atlantic salmon on an ecosystem basis. Priority will be given to projects that sup-
port listed populations to restore connectivity and recovery of ecosystem functions
for the benefit of Atlantic salmon and all diadromous species in New England. Col-
laborative efforts will also be used to prioritize projects funded with the increase.
Projects will likely include dam removals, fish passage, stream restoration, and re-
duction in sedimentation to salmon spawning areas. This increase will allow NOAA
to fund 25 additional projects each year, which will open approximately 230 stream
miles annually for use by Atlantic Salmon.

DATA SECURITY

Question. In September 2006, in response to media and Congressional requests for
information on laptops lost or stolen during the previous 5 years, the Department
reported the loss or theft of 214 Census Bureau laptop computers. The Commerce
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Inspector General reported that the missing laptops contained sensitive information
that could be recovered with tools easily available on the Internet.

How will the Census Bureau ensure that the systems involved in the decennial
census, including the handhelds or even a paper census, provide adequate protection
of the sensitive data collected?

Answer. The Census Bureau understands the great responsibility it has to ensure
the public that the information it provides is protected to the greatest extent pos-
sible. As an outgrowth of the DOC Inspector General’s report in 2006 the Bureau
has looked at security controls implemented in all of its systems to ensure that they
meet Federal IT security requirements and afford the level of protection to which
the public should expect.

Specifically for the Decennial 2010 Census, the Census Bureau has worked to en-
sure that its mobile computing devices afford the best protection possible while still
allowing for flexibility and ease of use. We have also begun to prepare processes and
procedures to better track and account for paper forms that will be used during the
Decennial operations.

All laptops used during the Decennial Census will have full disk encryption in-
stalled. This will render the information on the laptop virtually useless to unauthor-
ized individuals in the event a laptop is lost or stolen. In addition to the full disk
encryption, users will be required to enter a unique user name and password to ac-
cess the laptop. The laptop will have anti-virus software installed to prevent infec-
tion and possible spread of malicious code.

The Hand Held Computing devices (HHC) will also employ technical security con-
trols to ensure the data collected is protected in accordance with Federal IT security
requirements. These devices will be protected with similar controls as implemented
on the laptop with some specific differences based on the device and intended use.
These additional controls include the use of biometrics (fingerprints) that must be
scanned in order for the user to gain access to the device and the applications. In
addition, the HHC is run using a specific mode (Windows Mobile 5.0—Kiosk Mode)
which provides the ability for the program to control the applications and the user
interface. This prevents the device from executing unnecessary or vulnerable oper-
ations. The HHC has had a number of capabilities which could introduce
vulnerabilities either removed or blocked at the factory. The application monitors
processes running on the HHC as well as critical registry settings; with this control,
processes that are not authorized are unable to run. If critical system-level settings
are found to be changed, they are automatically reset to the proper value.

Data collected is stored on a removable SD (sometimes called a Flash) drive. The
data is encrypted using a NIST-approved encryption product which ensures that the
data could not be read on another device if the SD card is lost or stolen.

All communications containing sensitive information between the Field, Decennial
Offices and the Data Processing Centers (DPC) are across secure communications
paths that use NIST-authorized encryption.

Paper presents a more difficult problem by its nature and the sheer volume which
it will be present in the Decennial Census. The Census Bureau is responding to this
challenge by increasing its awareness and training at the Field level as well as im-
plementing checks with each shipment of paper to track its progress from start to
finish. Careful records of paper shipments will be kept to make sure that in the
event a package or set of paper forms is lost or misplaced, there is an accurate
record of exactly what was lost, the circumstances surrounding the loss, and actions
taken once the loss is discovered.

DATA SECURITY

Question. The 2010 Census will require the hiring of thousands of temporary em-
ployees. Can you offer this Committee your assurance that the background checks
for these employees will be fully completed before they are invited into homes of
millions of Americans?

Answer. In the 1990 and 2000 decennial censuses, the Census Bureau used Fed-
eral Bureau of Investigation (FBI) name checks to determine the suitability of all
applicants for temporary Census jobs (most work for 8 weeks or less). There was
virtually no criminal activity by temporary Census workers in 1990 or 2000. Accord-
ingly, as part of the cost estimates prepared for the 2010 Census, we again assumed
we would use this method to conduct background checks on all temporary workers.
Although Executive Order 8914 requires that all newly hired federal government be
fingerprinted within 14 days of beginning work, this Order also specifically author-
izes fingerprint exemptions for temporary workers. The Census Bureau continues to
study various operational approaches for conducting background checks, including
risks and cost implications.
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HANDHELD TECHNICAL REQUIREMENTS

Question. After several discussions with the Census, it has become clear that the
Census entered into the contract for 2010 Census data collection before the Census
was actually certain of what the requirements for such a system would be. It is rare
that when given an unknown, that the costs come in below the estimates.

Did the Census Bureau enter into a data collection contract knowing that it would
cost more than expected?

Answer. We did not enter into this contract knowing that costs would be higher
than expected. The final bids of all vendors for the contract were similar, and all
were relatively close to the independent government cost estimate prepared by the
MITRE Corp.

Regarding the level of requirements known at contract award, early in the decade
we believed our experienced Census Bureau staff could develop and deploy the
handheld computers for use in the 2010 Census. These staff did produce the solu-
tions we tested in both the 2004 Census Test and 2006 Census Test. Although we
were able to develop and use the devices well enough to determine that we could
conduct field data collection on them, by 2004 we had concluded that we did not
have sufficient expert resources in house to do this for the 2010 Census, so we de-
cided to contract this effort to the private sector. At the time we prepared the RFP
for the FDCA contract, our strategy was to supply high-level functional require-
ments to the contractor on award, and then to determine final detailed requirements
based on what we learned from the 2004 and 2006 Census Tests, and the 2008 Cen-
sus Dress Rehearsal.

Thus, at the time of contract award in March 2006, both the Census Bureau and
the contractor were fully aware this strategy would mean a tight schedule for re-
quirements development, system design, system development, and deployment. The
initial requirements strategy at that point was to develop remaining requirements
in a two-step process. First, based on results from the 2004 and 2006 Census Tests,
we would provide detailed Dress Rehearsal requirements for our major operations.
Then, based on lessons learned from the Dress Rehearsal, we would make adjust-
ments to those detailed requirements for 2010 Census operations, as well as develop
the detailed requirements for those operations that could not be included in Dress
Rehearsal (e.g., enumeration in Puerto Rico; enumeration in remote areas).

The contract was awarded in April 2006—less than one year before the first major
application was needed for the Dress Rehearsal Address Canvassing operation. We
knew this was a very aggressive schedule, and to mitigate some of this risk, all of
the final vendors for the contract were required to develop a prototype of the Ad-
dress Canvassing device so that, upon award, they would already have initial devel-
opment underway. However, after contract award, it became clear that the contrac-
tor’s funding needs by fiscal year differed from what the Census Bureau had as-
sumed in its lifecycle cost estimate for the contract. In particular, the contractor
stated they needed more of the overall contract funding earlier in the cycle, includ-
ing fiscal year 2006. Because the Congress had already appropriated funds for fiscal
year 2006, and the President had already made his request to the Congress for fis-
cal year 2007, the Census Bureau had limited flexibility to address these funding
issues directly. In response, the Census Bureau reprogrammed some funding to the
FDCA contract, and a re-plan was developed which, among other things, delayed
and extended software development into seven increments. Thus, this re-plan added
additional risk to the overall development plan and strategy that the Census Bu-
reau thought was manageable.

HANDHELD TECHNICAL REQUIREMENTS

Question. When did the contractor ask for a finalized set of requirements?

Answer. At the time of contract award in March 2006, both the Census Bureau
and the contractor were fully aware the initial requirements development strategy
would mean a tight schedule for software development, system design, system devel-
opment, and deployment. The initial requirements strategy at that point was to de-
velop remaining requirements in a two-step process. First, based on results from the
2004 and 2006 Census Tests, we would provide detailed Dress Rehearsal require-
ments for our major operations. Then, based on lessons learned from the Dress Re-
hearsal, we would make adjustments to those detailed requirements for 2010 Cen-
sus operations, as well as develop the detailed requirements for those operations
that could not be included in Dress Rehearsal (e.g., enumeration in Puerto Rico;
enumeration in remote areas).

In mid-November of 2007, however, facing a delayed, scaled-back dress rehearsal,
and early 2010 Census operations not too far behind, the Harris Corporation re-
quested that the Census Bureau deliver the final 2010 Census requirements by No-
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vember 30, 2007 so that they could conduct a re-plan to align scope, schedule, and
cost. These requirements were to include: Operations not planned in Dress Re-
hearsal, known defects in the operations, the de-scoped Dress Rehearsal require-
ments, as well as any clarifying requirements from those operations planned for
Dress Rehearsal. We did deliver the final change requirements for Address Can-
vassing (the first major Census operation that Harris is participating in) by Novem-
ber 30, and in early December, negotiated with Harris to deliver final requirements
by January 16, 2008.

DEPARTMENT INFORMATION SYSTEMS

Question. For the last 7 years, the Inspector General has noted that the Depart-
ment has a material weakness in its information technology (IT) security because
of problems with its certification and accreditation (C&A) process. I understand that
several Department systems have recently been compromised.

What is the Department doing to improve the C&A process so the material weak-
nesses can be resolved?

Answer. Since fiscal year 2001 when the system certification and accreditation
(C&A) material weakness was first reported, a deadline of one year was set for its
resolution. Because of the short timeframes, efforts mainly focused on completing
C&As instead of improving their quality. It is the poor quality of the C&A packages
that caused the material weakness to continue. To that end, an OCIO/OIG joint
strategy has been developed to incorporate realistic milestones, take measurable
steps, and build consistent and repeatable C&A practices. We have established a 24-
month schedule to meet these commitments, with the following significant mile-
stones:

—Standard assessment cases can promote consistency and improved security for
the Department’s IT systems. Bureaus will use the examples to develop system
specific assessment cases that will be used during security control assessments
associated with certification and continuous monitoring by May 2008.

—The C&A package documents the security posture of a system as a snapshot
in time, but continuous monitoring must be performed to ensure that appro-
priate adjustments are made to security controls and the system security plan
as changes to the information system and external environment occur. OCIO
will develop Department-wide continuous monitoring policy and guidance to
help achieve consistency and compliance. The planned completion date for this
guidance is June 2008. As part of its independent Federal Information Security
Management Act (FISMA) reviews of C&A packages and security control assess-
ments, OIG will identify controls that have not been adequately assessed and
recommend that they be assessed during continuous monitoring. OIG will later
review continuous monitoring activities for those systems to determine whether
appropriate actions were taken. OIG will also assess compliance with the con-
tinuous monitoring policy and guidance when it becomes available. This work
will be performed on an ongoing basis as part of our fiscal year 2008 and fiscal
year 2009 FISMA reviews.

—The Information Systems Security Line of Business (ISSLoB) initiative requires
that agencies use a designated FISMA automated tool to standardize tracking
and reporting. The Department has begun to implement the Justice Depart-
ment’s Cyber Security Assessment and Management (CSAM) tool to standardize
the C&A process and documentation as well as conduct compliance reviews.
CSAM will be implemented in two phases—the management information inven-
tory phase, which will provide consistent security records for IT investments,
is scheduled for September 2008; full implementation, including conversion of
existing packages, is scheduled for June, 2009.

—IT security compliance is one of the Department’s highest priorities. To ensure
this effort is on track, both OCIO and OIG will brief progress at the Depart-
ment’s Senior Management Council (SMC) on a quarterly basis. We will also
brief the CIO Council on a quarterly basis.

Question. The Inspector General recently reported that only 1 of the 16 system
security officers at Census is an IT security specialist. What are you doing to ensure
there are enough qualified IT security professionals to protect the Department’s
many sensitive systems and to oversee the work of its IT security contractors?

Answer. The attraction and retention of experienced IT Security Officers is a chal-
lenge. The insufficient number of individuals proficient in IT security has been
raised in various government and private-sector organizations. Experienced IT secu-
rity professionals are not easy to come by, and the Department must compete in the
market place for these skills.
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In 2007, the Departmental CIO worked with Office of the Secretary Information
Technology Review Board, CIO Council, and Commerce Information Technology Re-
view Board. Discussions regarding the increasing threat environment and escalating
requirements resulted in an increase in the fiscal year 2009 budget for IT security.
Part of this budget is set aside to address training and certification of our IT secu-
rity personnel.

Census continues to actively address building a robust IT security staff. The Cen-
sus Bureau has taken steps to address this problem area by supplementing its lim-
ited staff resources through the use of highly qualified contractors. These additional
skilled resources, together with the adoption of new and improved processes, have
resulted in a great improvement in the Census Bureau’s ability to assist the system
owners, authorizing officials, and Information System Security Officers (ISSOs) in
understanding and carrying out their information security responsibilities.

Over the past two years, we have seen a dramatic increase in security-related ac-
tivity throughout the Federal government. Heightened threat levels, as well as a
need to strengthen the overall IT security program, have led the Census Bureau to
review its budget and consider future increases, as well as a plan of action to im-
prove the Division Security Officer/Information System Security Officer (DSO/ISSO)
program. The Census Bureau is considering options for significantly increasing
staffing to support the IT Security Program. More specifically, the Census Bureau
is studying ways to provide resources to the office so that it can provide more advice
and guidance to senior executives and all other roles relating to IT security. This
includes training and support to ensure that authorizing officials, system owners,
and DSO/ISSOs are performing their roles properly.

Further, the Census Bureau hired MITRE Corporation to conduct an independent
organizational assessment of the Census IT Security Office (ITSO). The assessment
was to identify strengths as well as areas for improvement in the ITSO manage-
ment, communications, processes, and structure. The analysis generally found that,
despite many challenges in today’s Federal IT security environment, the ITSO has
significantly improved information security at the Census Bureau over the past few
years. Based on MITRE’s recommendations, the ITSO developed a five-year strategy
to address the findings of the assessment and other gaps in the program, to include
strengthening the role of the DSO/ISSO. The ITSO is currently conducting a gap
analysis of the DSO/ISSO role structure and intends to recommend a plan of action
to the Census Bureau Executive Staff in June 2008.

NOAA’S FLEET MODERNIZATION PLAN

Question. Mr. Secretary, over the past several years this Committee has sup-
ported and funded new Fisheries Survey Vessels for NOAA’s fleet. These vessels
provide a valuable service to this county, and the aging ships they replace deserve
retirement. However, these fishery vessels represent only a fraction of NOAA’s fleet.
NOAA also has hydrographic and oceanographic research vessels, some of which are
well past their prime. We need to do more to support the officers, crew and shore
support staff that keep these vehicles working well past their prime.

When will this Committee receive a long-term fleet modernization plan that cov-
ers the entire NOAA fleet?

Answer. NOAA’s Ship Recapitalization Plan has been drafted and is currently un-
dergoing Administration clearance.

LAKE PONTCHARTRAIN

Question. A number of members have raised a concern about a lack of funding
for the Lake Pontchartrain Restoration Program which would provide funding which
would help restore and preserve the estuarine areas. Tell us whether this is a pri-
ority of NOAA and what NOAA is doing to assist Lake Pontchartrain.

Answer. The Lake Pontchartrain Restoration Program is important to NOAA. The
current research conducted has provided NOAA a better understanding of the water
quality, critical habitats, biological resources, and contaminant sediments, thus ben-
efiting those living on the Lake’s shores. These research and education efforts con-
tribute to NOAA’s priority of habitat conservation and restoration. NOAA recognizes
the need for such projects as they preserve nursery habitats for fisheries and pro-
tects and buffers coastlines. In fiscal year 2008, NOAA will provide approximately
$500,000 to support the Lake Pontchartrain Restoration Program.
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QUESTIONS SUBMITTED BY SENATOR TED STEVENS
FISHERIES RESEARCH AND MANAGEMENT FUNDING LEVELS

Question. I have heard from fishermen in my state with concerns about the level
of NOAA funding for Fisheries Research and Management in the fiscal year 2008
omnibus. Effective management of our fisheries depends on sound science.

Will funding in the fiscal year 2009 budget allow for the stock surveys necessary
to eg)lsure sustainable management of Alaska’s fisheries and the fisheries of the na-
tion?

Answer. Based on the fiscal year 2009 President’s request, we estimate that we
would allocate $57.1 million for the Alaska Fisheries Science Center (AFSC), an in-
crease of $2.7 million compared to the fiscal year 2008 level. In addition, the 2009
President’s request restores funding for core survey and monitoring activities that
were not included in the passage of the 2008 enacted budget.

While additional funds for survey activities may be available, due to increased
charter and fuel costs, it is unlikely that the total cost of all bottom trawl and acous-
tic surveys needed in fiscal year 2009 will be realized. The AFSC would prioritize
the acoustic surveys for pollock, and the Bering Sea bottom trawl surveys as top
priorities. Restoration of the Aleutian Islands survey, cancelled in fiscal year 2008,
would not be possible at the 2009 funding levels. Likewise, the Gulf of Alaska slope
survey would be cancelled and a portion of the Gulf of Alaska shelf survey would
likely be scaled back.

MSRA IMPLEMENTATION—IUU

Question. Can you give me an update on the progress the Department is making
toward implementing the provisions of the Magnuson-Stevens Act, specifically with
respect to ending overfishing and addressing the problem of illegal, unreported, and
unregulated (IUU) fishing?

Answer. Under the international provisions of the MSRA, the Secretary of Com-
merce is required to take action to combat illegal, unreported, or unregulated (IUU)
fishing activities. The fiscal year 2009 President’s budget request includes a total
request of $2.6 million for international cooperation and assistance activities to com-
bat IUU fishing. Of this amount, $1.5 million is for consultation with nations that
have been identified as having vessels engaged in IUU fishing and engage in capac-
ity building activities with developing countries. The above figure also includes
$1.1million for the Law Enforcement program to support the MSRA requirement to
strengthen international fisheries enforcement by providing additional infrastruc-
ture and personnel to monitor imports of fish and fish products into the United
States through collaboration with enforcement entities in other federal agencies and
foreign governments. Furthermore, the Secretary of Commerce is required to
produce a biennial report to Congress which lists countries the United States has
identified as having vessels engaged in IUU fishing and to certify whether identified
nations have taken appropriate corrective action to warrant receipt of a positive cer-
tification. The absence of steps to address these IUU fishing activities may lead to
prohibitions on the importation of certain fisheries products into the United States
and other measures.

In January 2008, the NMF'S Office of International Affairs released a progress re-
port on the status of implementation of the MSRA international provisions. This re-
port summarizes efforts to combat IUU fishing around the world and can be found
at http://www.nmfs.noaa.gov/msa2007/.

In preparation for the first biennial report, which is due to Congress in January
2009, NMF'S has begun to collect information the agency can use to identify nations
engaged in IUU fishing activities. To help acquire this information, on March 21,
2008, NMFS published a notice in the Federal Register that solicited information
from the public regarding nations whose vessels are engaged in IUU fishing and by-
catch of protected resources. The information request has been circulated broadly
within constituent groups.

NMFS is drafting a proposed rule for the identification and certification of nations
whose vessels are engaged in IUU fishing or bycatch of protected living marine re-
sources. We hope to have the rule available for public comment this summer. In
preparation for the development of the proposed rule, NMFS published an Advanced
Notice of Proposed Rulemaking in June 2007, and the agency held several public
meetings in July 2007 to solicit public comments on this process.

NMFS is also undertaking projects that will address IUU fishing and bycatch of
protected living marine resources all around the world, with a focus at present on
Central America and West Africa. These projects include workshops to provide tech-
nical assistance on the adoption of bycatch mitigation technologies and to improve
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enforcement. The enforcement activities focus on the development of effective legal
frameworks and the implementation of improved monitoring, control and surveil-
lance (MCS) programs.

The United States continues to serve as Chair of the international MCS Network.
In addition, we are also continuing to collaborate with various countries to address
pelagic longline sea turtle bycatch through the use of circle hooks and we have col-
laborated with the U.S. Navy in partnership programs aimed at providing develop-
ment assistance in Latin America and West Africa.

The NOAA Office of Law Enforcement (OLE) is working closely with enforcement
entities, with other federal agencies and foreign governments, to gather intelligence
data on IUU fishing activities and trade in IUU fish and fish products. NOAA OLE
is also developing its capability to analyze this intelligence data to create intel-
ligence-based products to improve the detection and intercept IUU fish product en-
tering the United States.

ENDANGERED SPECIES LISTINGS IN ALASKA

Question. I am concerned about Endangered Species Act petitions for species in
Alaska. In addition to the current listings for Stellar Sea Lions, there are proposed
listings for Cook Inlet Beluga Whales and ribbon seals before the Department of
Commerce. Decisions on these listing could have huge consequences for development
in my state.

Would increased funding for research in this area improve NOAA’s ability to
make scientifically supported decisions on these listings?

Answer. NOAA must render an ESA listing decision based on the best available
scientific and commercial data information. More research will likely reduce sci-
entific uncertainty and assist NOAA’s ability to determine how to recover the spe-
cies if they are listed.

ECONOMIC DEVELOPMENT ADMINISTRATION FUNDING

Question. The President’s fiscal year 2008 budget includes a 51 percent decrease
in funding for the Economic Development Administration. How will this reduction
impact the Department’s ability to assist economically distressed communities?

Answer. EDA will maintain its mission to “lead the federal economic development
agenda by promoting innovation and competitiveness, preparing American regions
for growth and success in the worldwide economy,” to the best of its ability, regard-
less of EDA’s budget funding levels. The agency will continue to assist distressed
communities through its grant investments and the agency’s “soft assets” such as
sharing best practices and technical expertise with communities.

The fiscal year 2009 funding request is based on budget priorities to help balance
the federal budget. In a difficult budget environment, the Administration has made
tough choices. EDA has a flexible and scalable nature—we can “ramp up” oper-
ations, as well as “ramp down” based on available funds.

DIGITAL TRANSITION

Question. As the nation prepares for the transition to digital television, I am con-
cerned that there is no focus on the special needs of rural American when imple-
menting the converter box program. I am particularly concerned that customers are
not being properly educated about needing a pass through converter box if their
communities rely on low power or translators for their broadcasting.

What is the National Telecommunications and Information Administration doing
to address this concern?

Answer. To minimize confusion to viewers of low-power stations, NTIA has been
working closely with organizations representing low-power and translator stations
to communicate effective messages to consumers. First, the materials consumers re-
ceive in the envelope with their coupons identify which converter boxes will pass
through analog signals. This information enables consumers to determine on their
own which retail outlets stock these analog pass through boxes. Second, NTIA has
added information about the low-power issue to list of Frequently Asked Questions
(FAQs) on the Coupon Program website www.DTV2009.gov. This information in-
cludes a list of low-power and translator stations by location to help consumers de-
termine, first, whether they receive service from one of these stations and, if so,
whether they need to consider purchasing a pass through converter box. NTIA also
identifies other options for viewers of low-power and translator stations, such as
buying a low-cost splitter, which enables viewers to use any of the certified con-
verter boxes to view programs broadcast in analog and digital.

NTIA is also working expeditiously to ensure that low-power operators in rural
areas have resources to assist them with the transition in a timely fashion. On
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March, 5, 2008, NTIA sent a letter to all licensees of Class A, low-power and trans-
lator stations with a fact sheet they could use to inform their viewers about the dig-
ital transition. The letter also included information about the Coupon Program and
listed of all approved converter boxes that included analog pass through.

The letter also included additional information about two NTIA grant programs
to assist low-power facilities. The Low-Power Television and Translator Digital-to-
Analog Conversion Program currently provides $1,000 to eligible low-power stations
that must purchase a digital-to-analog conversion device to convert the incoming
digital signal of a full-power television station to analog for transmission on the low-
power station’s analog channel. To date, NTIA has awarded 232 grants under this
program. Applications will be accepted until February 17, 2009.

Of course, stations that operate at less than full power will eventually convert to
digital broadcasts. The Low-Power Television and Television Translator Upgrade
Program established by Congress directs NTIA to assist this effort through a pro-
gram that provides $65 million for necessary equipment upgrades to stations in eli-
gible rural communities. To implement this program in a timely manner, a technical
correction to the program authorization is required to permit the agency to begin
making funds available during fiscal year 2009. On April 24, 2008, the Senate Com-
mittee on Commerce, Science, and Transportation favorably reported S. 2607, which
would effectuate this technical correction. NTIA will continue to work with the Fed-
eral Communications Commission, industry and the broadcast community to assist
low-power television stations and their viewers during the transition to digital
broadcasting.

SUBCOMMITTEE RECESS

Senator MIKULSKI. The subcommittee stands in recess until
Thursday, March 13, at 10 a.m., when we will take testimony from
the Administrator of the National Oceanic and Atmospheric Ad-
ministration (NOAA) and the Director of the National Science
Foundation (NSF).

[Whereupon, at 11:14 a.m., Thursday, March 6, the subcom-
mittee was recessed, to reconvene at 10 a.m., Thursday, March 13.]
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Senator MIKULSKI. Good morning. Today the Subcommittee on
Commerce, Justice, and Science will come to order.

Today the subcommittee will hear from the National Aeronautics
and Space Administration (NASA) Administrator, Dr. Michael Grif-
fin, about the NASA budget request and its priorities. This is Ad-
ministrator Griffin’s fourth appearance before the CJS Sub-
committee and we feel that we have a very good, productive rela-
tionship with both him and his team.

There are many issues facing NASA and there is also good news.
ﬁnd we look forward, as we talk with NASA, about its tremendous

istory.

This year we honor important milestones in America’s space pro-
gram. It is the 50th anniversary of NASA’s creation. It is the 25th
anniversary of when Dr. Sally Ride became the first American
woman in space. But we want to be sure that NASA is not an
agency with a great history, but with a great future.

We regard this year as a year of transition. We say this is a year
of transition because this time next year we will have a new Presi-
dent, but whatever we do for this year’s appropriation for fiscal
year 2009 will be the operating budget for the President’s first year
for the space program. So we have got to get it right as the new
President comes in. So as the chair this year, I want to make sure
we put the right resources in the right places in the checkbook to
malig sure America’s space program remains number one in the
world.

When I looked at the President’s budget for NASA, 1 was dis-
appointed. I regarded it as stagnant despite the advocacy both from
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the agency and externally. The President’s budget request is $7.6
billion. This is only $300 million above the 2008 omnibus level.
This 1.8 percent increase does not even keep up with inflation
when one simply looks at rising energy costs. Science is held steady
at $4.4 billion, and though it does include launch plans for the
decadal study, it is only 5 of the 17 priorities.

Of deep concern to this subcommittee are the cuts in aeronautic
research. It is cut by $65 million, for a total of $447 million. We
feel that aeronautics is so crucial to the future of America’s aero-
space industry. And once again, regrettably, there is no additional
funding to help pay back NASA for the cost of returning the Shut-
tle to flight after the terrible accident a few years ago. And it also
perpetuates a 5-year gap between the Shuttle’s return in 2010 and
the launch of Orion and Ares in 2015.

So we are worried about lost opportunities and we want to re-
store those opportunities and keep America’s space program num-
ber one. We continue to face challenges from other countries. We
know China is on the rise with its capability and its intent. Russia
is always there, and we do not see this like a war for space, but
we do say who is going to be the premier space agency. We want
the United States to continue to lead the way not only for national
prestige and honor, also not only for national security reasons, but
the fact that we believe that our values, as we became the first in
space, were that space belongs to the world and does not belong to
a single nation.

Anyway, coming back to where we are, I will continue in my
fight, joining with Senators Shelby and Hutchison, to fight again
this year to add the $1 billion to deal with the cost that was in-
curred in returning to flight after the Columbia accident. It should
not be a question of whether we should or should not. It is just a
question of doing it.

We are also going to remember the original Augustine Commis-
sion which says we need to have a balanced space program of
human space exploration, a reliable space transportation system,
and investments in science and also investments in scientific re-
search.

For science, the budget request of $4.4 billion is what the Presi-
dent requested. Science at NASA is guided by decadal reports pre-
pared by the National Academy of Science. It also guides this sub-
committee. These decadals are road maps for NASA. Science at
NASA is something that is so important because it saves lives,
saves the planet, and creates jobs for the future.

So I am puzzled why the science budget has been flat-funded for
this year and for the next 5 years. We need to maintain our very
important commitment to Earth science and the role that it plays
in global warming. Missions like Ice, Clouds, Land Elevation Sat-
ellite (ICESat) and the tropical rainfall measurement mission
(TRMM) measure and monitor the world’s ice sheets and rain for-
ests. We also need to have science that takes us into new break-
through thinking like a great telescope like Hubble whose life we
will extend and also the James Webb telescope. If you liked
Hubble, you are going to be crazy about the James Webb telescope
and what it will do for those advancements.
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Again, aeronautics. In 1998, the aeronautics budget at NASA
was $1.5 billion. Today it is less than $500 million. Every commer-
cial aircraft flying today uses technology developed by NASA. We
must maintain this leadership, and we see, as we travel the world,
how competitive aerospace is becoming.

The budget request for the Space Shuttle is $3 billion. It calls for
10 more flights to the Space Station by 2010 and one flight is re-
served to service the Hubble telescope. Retiring the Shuttle and
transitioning the workforce will be major challenges for NASA. The
United States cannot afford to lose our science and engineering tal-
e?t. Therefore, we need to look at what will be our employment
plan.

As always, no matter what we do, the safety of our astronauts
has to be number one. The budget request for exploration is $3 bil-
lion. It is over $600 million above 2008, and this subcommittee,
chaired by both myself and Ranking Member Shelby are absolutely
committed to the goal of returning U.S. astronauts to the Moon and
maintaining a presence there. We estimate that it will cost $16 bil-
lion to build Ares and Orion. While this is a significant investment,
we again continue to be disturbed by the gap of almost 5 years be-
tween the retirement of the Space Shuttle and the launch of Orion
and Ares. I want to know what we can do, as we engage in our con-
versation, to minimize the time gap and minimize the impact on
the workforce and what is our path forward.

The Space Station is $2 billion, $200 million above the omnibus
level. It is a national laboratory. We must keep our international
commitments. We need to make sure we finish the station and we
also need to continue to have access to the Shuttle which goes to
our partnership with the Russians and the commercial orbital
transportation services (COTS) program. I fully support the COTS
program which is funded at $170 million.

We have a tough road ahead as we put together our bill. It will
be the intention of the committee to have our bill completed before
the Memorial Day recess so that we can be ready to fly our space
ship, the CJS bill.

So having laid that groundwork, we are going to turn to Admin-
istrator Griffin.

But I want the record to show that Senator Richard Shelby is not
here because his duties as the ranking member of the Banking
Committee have him on the floor. He is the lead ranking member
on moving the bill to deal with our terrible, terrible housing and
foreclosure crisis. Senator Shelby must be on the floor, but we as-
sured him his views would be presented here. We will submit his
statement and questions for the record. He has questions about the
future of robotic missions to the Moon, the NASA education pro-
gram, the gap in human space flight, and issues related to account-
ability and stewardship. I too share those questions. Without objec-
tion, we will put these in the record and I will proceed.

[The statement follows:]

PREPARED STATEMENT OF SENATOR RICHARD C. SHELBY

Thank you, Madam Chairwoman.

Dr. Griffin, thank you for joining us today. This is an important hearing because
it gives us an opportunity to discuss the significant role of the National Aeronautics
and Space Administration (NASA) and its fiscal year 2009 budget proposal.
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NASA’s proposed budget is $17.6 billion. This is a $300 million, or 1.8 percent,
increase over the fiscal year 2008 funding level. This is a sizeable sum considering
the funding constraints that the Federal Government faces, yet it still does not
begin to provide enough for NASA to do all of the critical missions it has been asked
to do. Therefore, the Committee continues to be posed with many difficulties as we
try to develop a sound budget for NASA.

The budget reflects funding choices that have been made by the Administration
to achieve the goal of returning to the Moon, providing a $357 million increase for
the Exploration account.

However, without overall growth in NASA’s base budget, this translates to either
little growth or even serious cuts in funding for other critical missions and activi-
ties. The budget keeps science funding flat for years to come, as well as proposing
serious reductions in aeronautics and education programs.

The proposed budget continues to force the development and operation of manned
vehicles to compete with science and education for limited funding, making bal-
ancing NASA’s budget increasingly difficult.

When the President proposed his vision for returning to the Moon, he outlined a
funding plan that showed what it would take to continue our leadership in space
exploration. Yet, the funding levels that were initially proposed have never been re-
quested by the Administration. The shortfall for NASA has been estimated to be up
to $4 billion. This, coupled with serious budget constraints faced by this sub-
committee, have made it challenging, if not nearly impossible, to provide NASA with
the money it needs to carry out its critical missions.

Last year, through the leadership of Chairwoman Mikulski, the Senate attempted
to alleviate some of NASA’s budget constraints by approving an additional $1 bil-
lion. This funding would have allowed NASA’s exploration programs to continue
without massive cuts to science and aeronautics accounts. Further, it would have
helped NASA’s budget recover from the effects of the Columbia shuttle disaster.
However, these efforts were met by opposition within the Administration and ulti-
mately thwarted.

Dr. Griffin, you have commented in the past that NASA cannot do all it is asked
to do with the funding provided. Yet, when more funds are proposed, the coopera-
tion from those in the Administration have been painfully absent.

While the NASA budget clearly cannot move forward without more funding, the
fiscal year 2009 budget does stays the course for the work NASA is currently doing.
It contains some interesting pieces that will help further our understanding of the
solar system and our own Moon. A proposed new outer planets flagship mission and
the upcoming Hubble servicing mission will enhance the world class science that
NASA does every day.

The plan has been laid out, and now NASA is doing its best to implement it. Ac-
complishing the vision for exploration must keep moving forward.

I am particularly pleased to see that the Administration has seen the wisdom of
flying a robotic lunar precursor mission and the benefits that can be achieved in
doing such a mission. The National Research Council indicated that this type of
mission would be beneficial in their lunar science report and I look forward to dis-
cussing further how this mission will be implemented by NASA.

As we continue to discuss the future of NASA, it is important to remember that
NASA’s know-how not only allows us to reach beyond Earth, but also directly im-
pacts our daily lives.

Scientists at Marshall Space Flight Center developed software that clarifies and
refines image processing to allow us to view clear, new images of the Sun. The soft-
ware adjusts and corrects computer and video images for zoom, tilt and shakiness,
giving us the ability to review the Sun in a whole new way. Yet, this capability has
applications far closer to home. This technology is now being used in countless
criminal cases to assist our law enforcement in solving crimes.

Last month, a young female student at Auburn University was kidnapped and
murdered. Through the expertise of the U.S. Marshal’s Service, the killer’s image
was captured in a grocery store surveillance video where the victim’s debit card was
used. The Marshal’s Service sent the surveillance images to Dr. David Hathaway
at Marshall Space Flight Center in Huntsville where an image enhancement pro-
gram was used to clear the grainy surveillance photos. It was these images that
were later used to capture the killer.

And this type of work does not stop here. It is my understanding that Dr. Hatha-
way has also been assisting America’s Most Wanted in the Lane Bryant Chicago
murders. He is to be commended for being such an asset to the law enforcement
corlnmunity and NASA is to be lauded for their role in developing this vital tech-
nology.
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We could spend all morning talking about the many successes of NASA, and yet
we are here today to discuss the difficulty in balancing a budget that will fund only
a fraction of the potential this agency could achieve.

The continual budget strains will require that we all work together as partners
to ensure NASA can meet its many objectives.

It is my hope that the implementation of the President’s vision can be accom-
plished while still maintaining the capabilities that NASA has developed in other
mission areas.

The Administration did not leave many crumbs on the table, but I look forward
to discussing how we may find a solution that keeps all of NASA’s activities moving
forward. While it will be a difficult task given the demands for funding across all
of the agencies funded in the CJS bill, I look forward to working with you, Dr. Grif-
fin, and the Chairwoman to ensure that NASA receives the funds necessary to
achieve the nation’s goals.

Thank you, Madam Chairwoman.

OPENING STATEMENT OF ADMINISTRATOR GRIFFIN

Senator MIKULSKI. So, Dr. Griffin, we are going to turn to you
and go with your testimony.

Dr. GrIFFIN. Thank you and good morning, Chairman Mikulski.
I too regret Senator Shelby could not be here, but please be as-
sured we will answer his questions for the record as expeditiously
as possible.

I want to thank you for inviting me here today to discuss our fis-
cal year 2009 budget request of %17.6 billion. Rather than delving
into the details of the budget request itself, I would like to use this
opportunity to explain the rationale behind the strategic choices
made with America’s investment in our Nation’s space program.

Our annual budget represents less than six-tenths of 1 percent
of the $3.1 trillion Federal budget, a small yet strategic investment
in our Nation’s leadership on “The New Frontier”, as President
Kennedy characterized our Nation’s first halting steps and then
giant leaps beyond Earth.

When strategically applied, America’s investment in NASA also
benefits our Nation by spurring development in new, innovative
technologies and advancing our scientific understanding of the
Earth, the Sun, the solar system, and the rest of the universe in
ways that we can hardly fathom today, but which inspire us to
learn more. Space exploration also contributes to our national secu-
rity in a very deep way by enabling us to build closer ties with
other nations and societies and by inspiring young people to study
difficult subjects—mathematics, science, and engineering—so that
the next generation of Americans remains at the cutting edge of
technical progress. What we do is rocket science. The conquest of
air and space is one of mankind’s most interdisciplinary activities.
The capabilities we bring into being help not only to build a better
future for aviation and space; they benefit our entire society.

This year, we celebrate the 50th anniversary of NASA’s creation
by the Congress with the passage of the National Aeronautics and
Space Act of 1958, a strategic national response to the historic
achievements of the Soviet Union in the arena that President Ken-
nedy would label, so aptly, “this new ocean.” It was this foresight
in recognizing the strategic importance of space which inspired and
challenged a now aging generation of Americans, my generation, to
study math, science, and engineering so that we could take part in
this great enterprise.
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However, as we celebrate NASA’s 50th anniversary, I must also
tell you that I am worried. Senator Mikulski, in absentia members
of the committee, I am concerned that our Nation is now facing a
silent Sputnik, a moment when many other countries are racing for
a new high ground of innovation while our own advantages—tech-
nological, economic, intellectual—are showing signs of wear. While
I believe that America’s greatest days lie always ahead of us, this
optimism is misplaced unless we recognize our problems, confront
Eh?m, and strive with concerted energy to fix them. We need your

elp.

We face many challenges at NASA, but I believe the greatest of
these is the need to maintain a determined and unified sense of
purpose as we pursue the tasks before us. Our achievements, the
things we do that awe the world, do not come cheaply, quickly, or
easily. Space exploration is not for the faint of heart. It is not for
those who are easily distracted. It is not for those who require in-
stant gratification.

This year, all of us in the space community took a moment to re-
call where we were just 5 years ago when the Space Shuttle Co-
lumbia disintegrated over Texas and Louisiana, and to reflect upon
the ultimate sacrifice our astronauts made while pursuing our Na-
tion’s endeavors in space, and to take cautious, sober pride in the
progress that we have made in the short time since then.

At great expense, and with considerable technical difficulty, we
returned the Space Shuttle to flight, and we are using it today to
complete the assembly of the International Space Station (ISS). In
the last few months, we have installed the European Columbus
laboratory, the first of three components of the Japanese Kibo mod-
ule, and the Canadian Dextre robotic arm. We have 10 more as-
sembly and logistics missions ahead of us, plus one final Shuttle
servicing mission to the Hubble space telescope scheduled for later
this year. Barring unforseen circumstances, I believe we are well
positioned to complete station assembly by 2010, and then retire
the Shuttle in accordance with the thoughtful recommendations of
the Columbia Accident Investigation Board (CAIB).

It took a crisis, the Columbia tragedy, for our Nation’s leaders
in the White House and Congress to recognize the truth of the
damning assessment of the CAIB. Quoting, “The U.S. civilian space
effort has moved forward for more than 30 years without a guiding
vision.” The President and Congress honored the sacrifice of the
Columbia crew, with a new civil space policy noteworthy for the
logical progression of its goals and its clarity of purpose. We must
not allow that clarity to fade with the passage of time. We must
not let it just slip away.

So, we are honoring America’s prior commitments to our inter-
national partners on the station. We have begun the necessary
steps, now turning into longer strides to develop a new generation
of capabilities with the Orion crew exploration vehicle and the Ares
family of rockets to replace the aging Space Shuttle. We are using
the market provided by the ISS to help bring about U.S. commer-
cial space transportation capability with our COTS program that
you mentioned.

By being good partners on the ISS and with an armada of Earth
and space science missions, through good times and in bad, it is my
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belief that other countries will want to join the United States in
returning to the Moon, exploring Mars and other planets and
moons of our solar system, and discovering what lies beyond. There
is little we cannot do if we pursue this common vision together.

However, please do not confuse my desire for international col-
laboration with a willingness to rely upon others for strategic capa-
bilities. Today we are dependent upon the Russian Soyuz. This de-
pendence upon Russia for such a critical capability is not an option
we would choose, but it is where we are today. In fact, we must
seek an exception to the Iran, North Korea, Syria Nonproliferation
Act (INKSNA) because we have no immediate replacement for the
Shuttle and no other recourse if we wish to sustain the ISS.

Since that is a fact—and I prefer to deal in facts—I am glad that
in today’s world we have the option to avail ourselves of Russian
crew transportation capabilities. But we did not get here by design.
We got here by default. And as Admiral Gehman observed in the
CAIB report, “. . . previous attempts to develop a replacement ve-
hicle for the aging Shuttle represent a failure of national leader-
ship.” That failure has had and will have costs. The most impor-
tant of those costs are not measured in money or in jobs, though
both of these measures have been much in the news, but rather in
terms of our Nation’s posture and standing in the world. I will
leave it to others to assess the larger consequences of the failure
of American leadership, to which Admiral Gehman referred.

So let me be perfectly clear. While we have made significant
progress in the past 5 years, the journey ahead is not easy. It re-
quires courage on the part of those who must carry it out and com-
mitment from those in leadership who would see it succeed. To
reach this point in the aftermath of Columbia has required extraor-
dinary self-sacrifice by everyone involved, and even more will be re-
quired in the years ahead. Transition from Shuttle to Orion and
Ares, the next generation of constellation systems, while utilizing
the Space Station with its six-person crew, and sustaining it with
United States and commercial and foreign transportation services,
is NASA’s greatest management challenge.

We must not make promises we cannot keep. We must carefully
consider any new missions to ensure that they are affordable. We
must set priorities. We must focus upon the next steps: finishing
the Station, building a new space transportation system to replace
the Shuttle, and then venturing out again beyond low Earth orbit.
We must keep always before us the real reasons why we explore
this New Frontier, and the consequences of allowing our hard-
earned leadership on that frontier to slip away.

None of this will be finished in a single year, a single presi-
dential administration, a session of Congress, or even in the life-
time of anyone here today. It is a challenge for generations to
come, but one which requires leadership on our part today on be-
half of those generations to come.

In the immortal words of President Kennedy, “Now is the time
to take longer strides.”

Thank you.

Senator MIKULSKI. Thank you, Dr. Griffin.

[The statement follows:]
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PREPARED STATEMENT OF MICHAEL D. GRIFFIN

Chairman Mikulski and Members of the Subcommittee, thank you for the oppor-
tunity to appear today to discuss the President’s fiscal year 2009 budget request for
NASA. The President’s budget request for NASA is $17.6 billion, a 2.9 percent in-
crease over the net budget authority enacted for 2008, along with a steady, five-year
runout commensurate with inflation. This increase demonstrates the President’s
commitment to funding the balanced priorities he set forth for the Agency in space
exploration, Earth and space science, and aeronautics research. We are making
steady progress in achieving these goals. I ask for your continued support as you
consider the President’s fiscal year 2009 budget request for NASA.

When I testified before this Subcommittee last year, I spoke about the Adminis-
tration’s balanced priorities for our Nation’s civil space and aeronautics research
goals as set forth by the Congress and the President. NASA’s mandate is clear, and
NASA’s authorizing legislation, as well as the level of funding appropriated to
NASA in fiscal year 2008, tell me that Congress broadly endorses the balanced set
of programs the Agency has put forward in this era of limited budget growth.

I have said this in other forums, but it warrants repeating here: at present fund-
ing levels, NASA’s budget is sufficient to support a variety of excellent space pro-
grams, but it cannot support all of the potential programs we could execute. No plan
or level of funding can fully satisfy all the many constituencies we have. Balanced
choices must be made. But they cannot continually be remade and revisited if there
is to be steady progress toward our common, defined objectives.

As the Columbia Accident Investigation Board noted, and as stakeholders ac-
knowledged in ensuing policy debates, it would have been far worse to continue with
the prior lack of strategic direction for human space flight, to continue dithering and
debating and inevitably widening the gap between Shuttle retirement and the avail-
ability of new systems. Until and unless the Congress provides new and different
authorization for NASA, the law of the land specifies that we will complete the
International Space Station, retire the Shuttle, design and build a new spaceflight
architecture, return to the Moon in a manner supporting a “sustained human pres-
ence,” and prepare the way to Mars.

We are doing those things as quickly and efficiently as possible. System designs
for the early elements have been completed, contracts have been let, and consist-
ently solid progress is being made with a minimum of unexpected difficulty. True,
the progress might be slower than all of us would prefer, but applying resources in
the right direction, irrespective of pace, is always productive—and we are doing
that. The Ares I Crew Launch Vehicle and the Orion Crew Exploration Vehicle, as
they are presently taking form, are the building blocks for any American future be-
yond low-Earth orbit (LEO).

Given that this endeavor will be our first step beyond LEO for crewed spacecraft
since 1972, I believe that bypassing the Moon to venture directly into deep space—
a proposal some have suggested revisiting—poses unacceptable risk. Returning to
the Moon and consolidating the gains to be made thereby will set us properly on
the path toward Mars. I ask for your continued support and leadership as we
progress toward achieving these worthy National objectives.

Before I highlight key elements of NASA’s fiscal year 2009 budget request, I
would like to summarize NASA’s initial fiscal year 2008 Operating Plan. The initial
Operating Plan provides aggregate funding of $17.3 billion, at the level of the Presi-
dent’s fiscal year 2008 request. Pursuant to the rescission of $192.5 million in NASA
unobligated balances in the Consolidated Appropriations Act, 2008 (Public Law 110-
161), aggregate funding in NASA’s fiscal year 2007 Operating Plan is reduced by
$185.2 million, and prior year balances are reduced by $7.2 million. Implementation
of direction in Public Law 110-161 has resulted in a total reduction of $620.9 mil-
lion in planned NASA activities, consisting of the rescission of $192.5 million, offsets
for programmatic augmentations totaling $345.2 million, and site-specific Congres-
sional interest items totaling $83.2 million. Finally, in accordance with Congres-
sional direction, NASA has established seven Agency appropriations accounts in the
fiscal year 2009 budget request. As a result, the budgets for NASA’s programs and
projects are requested in terms of direct costs, not the additional indirect costs asso-
ciated with operating the Agency’s field Centers, assuring safety and mission suc-
cess, and Agency management and operations. The direct budgets will continue to
reflect labor, travel, and procurement costs associated with each program and
project. The indirect costs are now budgeted solely within the Cross Agency Support
account, and not in the NASA programs and projects. We will strive to ensure that
these changes are transparent to our stakeholders.

I am appreciative of the action by the Committees on Appropriations and Con-
gress in providing regular fiscal year 2008 appropriations for the Agency at the level
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of the President’s request, including essentially full funding for the Orion, the Ares
I, the Space Shuttle, and the International Space Station. This total fiscal year 2008
appropriations level, with some adjustments within the total, will enable NASA to
meet dcritical priorities in accordance with the direction from the Congress and the
President.

HIGHLIGHTS OF THE NASA FISCAL YEAR 2009 BUDGET REQUEST

I am pleased to report that the fiscal year 2009 budget represents a substantial
step forward in responding to the recommendations of the National Research Coun-
cil’s (NRC) first decadal survey of Earth Science, released in January 2007. The five-
year budget runout requests $910 million for priorities enumerated in the report.
Funding will support development of two Decadal Survey new mission priorities—
the Soil Moisture Active/Passive (SMAP) mission scheduled to launch as early as
2012, and the Ice, Clouds, land Elevation Satellite II (ICESat II) scheduled to
launch in 2015—as well as formulation of three additional decadal survey missions.

Working closely with NOAA, we also are making significant progress toward re-
storing climate sensors that had been removed from the tri-agency National Polar-
Orbiting Operational Environmental Satellite System (NPOESS) in 2006. The fiscal
year 2009 budget request of $74 million for NOAA supports the addition of a Clouds
and the Earth’s Radiant Energy System (CERES) instrument onto NASA’s NPOESS
Preparatory Project (NPP) satellite, set to launch in 2010; instrument development
and ongoing analyses to identify a suitable satellite platform for hosting the Total
Solar Irradiance Sensor (TSIS); and development of climate data records. These ac-
tions, which will be implemented through close coordination between NASA and
NOAA, come in addition to the inclusion of the Ozone Mapping and Profiler Suite
(OMPS)-Limb sensor on the NPP satellite that was announced earlier in 2007.

The Agency’s fiscal year 2009 budget request also reflects a number of exciting
developments in the space sciences, including an increase in the number of new mis-
sions, a new initiative in lunar science and initiation of plans for high-priority mis-
sions in Astrophysics and Planetary Exploration. The fiscal year 2009 request in-
cludes an increase of $344 million over 5 years for Lunar Science in order to better
understand our Moon. NASA’s Science Mission Directorate, with support from the
Exploration Systems Mission Directorate, is developing two small lunar landers, and
the Science Mission Directorate is initiating a series of new and exciting missions
headed to the Moon over the next decade. Meanwhile, we are focusing our Mars pro-
gram after 2013 on a Mars sample return mission to launch by 2020, and have iden-
tified funds to initiate development of an outer planets flagship mission to be se-
lected in October of this year for launch by 2017. The budget also significantly in-
creases Research and Analysis funds in the space sciences to gain better value from
the missions we are flying, and so too, it increases the funding and, therefore, the
flight rate of our suborbital rocket and balloon research programs in the space
sciences.

Our Aeronautics Research portfolio is positioned to address the challenges facing
the Next Generation Air Transportation System, while also developing world-class
aeronautics expertise and capabilities. Research is aligned with the National Plan
for Aeronautics Research and Development and Related Infrastructure, approved by
the President in December 2007. In fiscal year 2009, we will conduct a key test to
advance our understanding of aircraft aging and durability, and develop algorithms
to optimize the use of crowded airspace and airports. We will continue work on
blended-wing-body aircraft, which may reduce fuel consumption and emissions, as
well as aircraft noise. Additionally, NASA’s Aeronautics Research Mission Direc-
torate continues to strengthen partnerships with academia, industry, and other Gov-
ernment agencies to accomplish its strategic goals.

NASA’s commitment to its exploration objectives is clearly reflected in the fiscal
year 2009 budget request. As assembly of the Space Station nears completion,
NASA will increasingly focus its efforts on continuing the development of the Orion
Crew Exploration Vehicle and Ares I Crew Launch Vehicle. This budget request
maintains Orion initial operational capability in March 2015, and full operational
capability in fiscal year 2016, though we are striving to bring this new vehicle on
line sooner. In fiscal year 2008, we will see the completion of the formulation phase
for major elements of the Constellation program; both Orion and Ares I will undergo
their preliminary design reviews. We will conduct the first Ares ascent development
flight test with the Ares I-X in the Spring of 2009, and we will continue to conduct
research and develop and test technologies through the Advanced Capabilities
Human Research and Exploration Technology Development Program. The Lunar
Reconnaissance Orbiter (LRO)/Lunar Crater Observation Sensing Satellite
(LCROSS), an important part of NASA’s lunar exploration strategy, is on track for
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launch at the beginning of fiscal year 2009. The Agency is also requesting $173 mil-
lion to provide incentives for entrepreneurs—from big companies or small ones—to
develop commercial transport capabilities to support the International Space Sta-
tion. With more than $2.6 billion in NASA funds available over the next five years
to purchase cargo and crew services to support Space Station operations, our objec-
tive and strong preference is to use these funds to purchase these services from
American commercial companies wherever possible.

While I would prefer that the United States have domestic alternatives to pur-
chasing crew transport services from Russia, I am glad that the Russians are our
partners and have such capabilities, because the consequences if they were not
available are far worse. If NASA astronauts were not onboard the Space Station,
our National Laboratory in space simply would not survive. If there is no Space Sta-
tion, there is no market for the commercial providers we are trying to help bring
into existence, and our international partnership would simply fall apart. So, in
order to keep these objectives viable, NASA may need to obtain additional crew and
cargo transport services from our international partners if U.S. commercial services
are not yet demonstrated and available.

In the area of Space Operations, NASA’s fiscal year 2009 budget request will
allow us to continue to expand the Space Station, complete the supporting truss
structure and solar arrays, and deliver the final component of the Japanese labora-
tory. This will round out the set of three space laboratories aboard the Station, with
one each from the United States, Europe, and Japan. In addition, fiscal year 2009
will mark another milestone for the International Space Station Program—for the
first time, the Station will be able to support a full-time crew of six astronauts. With
three major scientific facilities available to them, these larger crews will be busy as
Station kicks off a new era in microgravity research aboard this National Labora-
tory in orbit. Critical to these achievements, the Space Shuttle is scheduled to fly
five times in fiscal year 2009. During fiscal year 2009, NASA also plans to launch
payloads on eight expendable launch vehicles. Fiscal year 2009 will also see the con-
solidation of the Deep Space, Near-Earth, and Space Communications networks into
a unified Space Communications and Navigation (SCaN) architecture within the
Space Operations Mission Directorate.

NASA is continuing to transition from the Space Shuttle to new Exploration sys-
tems, and will need a complement of critical tools and authorities necessary for the
transformed Agency to execute its mission. This transition is the largest and most
daunting since the end of the Apollo program and the beginning of the Space Shut-
tle program. It dictates that we obtain the authorities needed to ensure sufficient
support in the future. We hope to discuss the details of these legislative requests
with Members of Congress in the weeks ahead.

The remainder of my testimony outlines the fiscal year 2009 budget request for
NASA in greater detail.

SCIENCE MISSION DIRECTORATE

In 2007, NASA successfully launched four new orbital and planetary science mis-
sions (THEMIS, AIM, Phoenix, and Dawn), almost 20 suborbital science missions,
and two major airborne Earth science campaigns. This past year also saw the first
test flights of the Stratospheric Observatory for Infrared Astronomy (SOFIA) 747
airborne infrared observatory, as well as the provision of rapid-response airborne re-
mote sensing aid to the California wildfire emergencies. In addition, 2007 was a
year of remarkable scientific discovery about the Earth, the Sun, the planets and
the universe. For example, data from the Ice, Clouds, and land Elevation Satellite
(ICESat), the Gravity Recovery and Climate Experiment (GRACE), and other sat-
ellites have provided dramatic new insights on ice sheet changes in Greenland and
Antarctica. The Solar TErrestrial RElations Observatory (STEREO) satellites (A
and B) have provided the first three dimensional images of the sun and the struc-
tures of the heliosphere. These new 3-D views, along with unprecedented observa-
tions from Hinode (Solar-B), NASA’s Time History of Events and Macroscale Inter-
actions during Substorms (THEMIS) mission, and the Aeronomy of Ice in the Meso-
sphere (AIM) satellite are revolutionizing knowledge of the variable Sun and its
interactions with the Earth. Also, the Cassini spacecraft radar imagery of Titan re-
vealed large lakes of methane in Titan’s North polar region, indicating a
hydrological cycle. Finally, a new map provides the best evidence to date that nor-
mal matter, largely in the form of galaxies, accumulates along the densest con-
centrations of dark matter. Mapping dark matter’s distribution in space and time
is fundamental to understanding how galaxies grew and clustered over billions of
years.
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NASA’s fiscal year 2009 budget request provides $4.44 billion for the Agency’s
Science portfolio to study the Earth, our Sun and its heliosphere, our solar system,
and the Universe. This funding enables NASA’s Science Mission Directorate (SMD)
to start major new missions, to increase research and analysis funding, and to oper-
ate and provide ground support for 55 operating science missions, including 13
Earth science mission extensions. It provides support for over 3,000 current oper-
ating research and analysis grants, while continuing to develop high priority mis-
sions in Earth Science, Heliophysics, Planetary Science and Astrophysics, consistent
with the priorities established by the NRC’s decadal surveys.

The fiscal year 2009 budget request for Earth Science provides $1.37 billion to
help us better understand the Earth’s atmosphere, lithosphere, hydrosphere,
cryosphere, and biosphere as a single connected system. In addition to 14 operating
missions, the request includes funding for seven missions in development. The
Landsat Data Continuity Mission and Ocean Surface Topography Mission (to launch
in 2008) continue the decades-long time series of land cover change and ocean sur-
face height data, respectively. Glory targets the impact of aerosols on climate. The
National Polar-orbiting Operational Environmental Satellite System (NPOESS) Pre-
paratory Project (NPP) paves the way for the future national weather system and
continues essential measurements from the NASA Earth Observing System (EOS),
Aquarius, and the Orbiting Carbon Observatory (OCO), set to launch in 2008.
Aquarius and OCO will make the first-ever global measurements of ocean surface
salinity and atmospheric carbon dioxide, respectively. The request specifically in-
creases funding for OCO and the Aquarius missions to maintain development sched-
ules. The Global Precipitation Measurement (GPM) mission will extend the rainfall
measurements made by the Tropical Rainfall Measurement Mission (TRMM) to the
global scale. The request retains the GPM core mission launch readiness date. With
respect to Glory, the development estimate included in the fiscal year 2009 request
represents cost growth of more than 30 percent from NASA’s baseline development
estimate, which, under the terms for Major Program Activity Reports under Public
Law 109-555, will require explicit Congressional authorization in the next 18
months to continue.

The budget request responds to the Earth Science Decadal Survey by establishing
a funding wedge of $910.0 million over the budget runout to initiate five new earth
Decadal Survey missions for launch by 2020, while continuing to implement seven
precursor missions for launch between 2008 and 2013. NASA will continue to con-
tribute to the President’s Climate Change Research Initiative by collecting data sets
and developing predictive capabilities that will enable advanced assessments of the
causes and consequences of global climate change.

The Heliophysics budget request of $577.3 million will support missions to under-
stand the Sun and its effects on Earth, the solar system, and the space environ-
mental conditions that explorers will experience, and to demonstrate technologies
that can improve future operational systems. The request increases budgets for
Sounding Rockets, Research Range, and Research and Analysis to achieve a more
robust level of small payload opportunities. In addition to supporting 16 currently
operational missions, the request supports the Interstellar Boundary Explorer
(IBEX) mission focused on the detection of the very edge of our solar system and
the Coupled ion-Neural Dynamics Investigation (CINDI) “Mission of Opportunity”
that will provide new insight on the Earth’s ionospheric structure, both of which are
planned for launch in 2008. In early fiscal year 2009, the Solar Dynamics Observ-
atory (SDO) to study the Sun’s magnetic field is planned for launch, and the
Geospace Radiation Belt Storm Probes (RBSP) mission will begin development.
RBSP will improve our understanding of how the Earth’s radiation belts are formed
and how solar output modifies the Earth’s Van Allen radiation belts. Further, the
5-year budget funds a new Solar Probe mission, which has long been sought by the
U.S. scientific community and is recommended highly in the most recent
Heliophysics decadal survey.

The Planetary Science budget provides $1.33 billion to advance scientific knowl-
edge of the solar system, search for evidence of life, and to prepare for human explo-
ration. The budget supports an array of eight currently operating spacecraft and
rovers traveling to or now studying Mercury, Mars, the Asteroid Belt, Saturn, and
Pluto, in addition to a series of instrument missions of opportunity. The budget re-
quest augments Lunar Science to include a series of small robotic lunar satellites
to begin development in fiscal year 2009 and initiates an outer planets flagship mis-
sion, planned for launch in 2016 or 2017. The request includes continuation of funds
for all five of NASA’s operating Mars missions, the development of a Mars Science
Laboratory for launch in 2009, a Mars Scout mission in 2013, expanding U.S. par-
ticipation on the ESA/ExoMars mission by selecting two instrument Missions of Op-
portunity for study and technology development, a Mars mission in 2016. and an
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increase in Mars research funds. The Mars Program has been directed, consistent
with National Research Council advice, to begin exploring concepts for a Mars Sam-
ple Return mission, to launch no earlier than 2020. With the New Horizons space-
craft continuing on its way to Pluto, the request realigns the New Frontiers Pro-
gram’s Juno Mission to Jupiter to be consistent with a 2011 launch date, and funds
initiation of the next New Frontiers mission. An open competitive solicitation for the
next mission is planned for release near the end of this calendar year. The request
continues support for the operating Discovery mission and for the development of
the new Gravity Recovery and Interior Laboratory (GRAIL) Discovery mission, the
latter of which will use high-quality gravity field mapping of the Moon to determine
the moon’s interior structure.

The Astrophysics budget provides $1.16 billion to search for answers to funda-
mental questions about how the universe works, how we got here, and whether we
are alone. The request supports a restart of the Nuclear Spectroscopic Telescope
Array (NuSTAR) Small Explorer with a launch date of no-earlier-than 2011, in-
creases funding for sounding rocket payloads, balloon payloads, detector technology
and theory, and initiates the Joint Dark Energy Mission (JDEM) in fiscal year 2009.
The Astrophysics suite of operating missions includes three Great Observatories
(Hubble Space Telescope, Chandra X-Ray Observatory and the Spitzer Space Tele-
scope), which have helped astronomers unravel the mysteries of the cosmos. The re-
quest will support the Gamma-ray Large Area Space Telescope (GLAST), which is
now planned for launch in May, 2008, to begin a 5-year mission mapping the
gamma-ray sky and investigating gamma-ray bursts. It also provides funding for the
Kepler telescope, which is planned for launch in February 2009 to detect planets
in the “habitable zone” around other stars. SOFIA will begin science operations in
2009, significantly earlier than previously planned. The request supports develop-
ment of the Wide-field Infrared Survey Explorer (WISE), which will conduct an all-
sky survey, and the James Webb Space Telescope, which will explore the mysterious
epoch when the first luminous objects in the universe came into being after the Big
Bang.

AERONAUTICS RESEARCH MISSION DIRECTORATE

In 2007, the Aeronautics Research Mission Directorate (ARMD) continued to pur-
sue high-quality, innovative, and cutting-edge research that develops revolutionary
tools, concepts, and technologies to enable a safer, more flexible, environmentally
friendly, and more efficient national air transportation system. ARMD’s research
also plays a vital role in supporting NASA’s space exploration activities. ARMD’s
program content and direction is consistent with the National Aeronautics Research
and Development Policy, as well as the follow-on National Plan for Aeronautics Re-
search and Development and Related Infrastructure that the President approved on
December 21, 2007.

A primary goal across all of the programs in ARMD is to establish strong partner-
ships with industry, academia, and other Government agencies in order to enable
significant advancement in our Nation’s aeronautical expertise. NASA has put many
mechanisms in place to engage academia and industry, including industry working
groups and technical interchange meetings at the program and project level, Space
Act Agreements for cooperative partnerships, and the NASA Research Announce-
ment (NRA) process that provides for full and open competition for the best and
most promising research ideas. ARMD has established over 35 Space Act Agree-
ments with industry partners and more are in the works. We have ensured that all
Space Act Agreements are negotiated so that results of collaborations will be broad-
ly disseminated. To date, NASA has selected 346 proposals for negotiation of award
through the NRA process from more than 70 different universities and 60 different
companies and non-profits. NASA investment in NRAs will increase steadily from
fiscal year 2009 ($72 million) through fiscal year 2013 ($100 million).

We have also strengthened our partnerships with other Government agencies. For
example, NASA and the Joint Planning and Development Office (JPDO) have estab-
lished quarterly reviews to ensure close coordination, and NASA participates in all
major JPDO planning activities. In addition, NASA and the Federal Aviation Ad-
ministration have developed a joint program plan for the Aviation Safety Informa-
tion Analysis and Sharing (ASIAS) effort with well defined roles and responsibil-
ities. Also, NASA and the United States Air Force have established an Executive
Research Council that meets at least twice a year to ensure close coordination and
collaboration. Lastly, NASA and the Army have signed a Memorandum of Under-
standing to coordinate research efforts on rotorcraft.

In fiscal year 2009, the President’s budget for NASA requests $446.5 million for
Aeronautics Research. ARMD is directly addressing the fundamental research chal-
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lenges that must be overcome in order to enable the JPDO vision for the Next Gen-
eration Air Transportation System (NextGen).

NASA’s Airspace Systems Program has partnered with the JPDO to help develop
concepts, capabilities and technologies that will lead to significant enhancements in
the capacity, efficiency and flexibility of the National Airspace System. In fiscal year
2009, NASA’s budget request will provide $74.6 million for the Airspace Systems
Program to conduct trajectory analyses for service-provider-based automated separa-
tion assurance with time-based metering in an environment with two to three times
capacity and with delay and separation comparable to or better than that achieved
today. In addition, the Airspace Systems Program will develop algorithms to gen-
erate robust, optimized solutions for airport surface traffic planning and control.
These surface models will be developed as a basis for the optimized use of super-
density airports, integrated airport clusters, and terminals where demand for run-
ways is high.

NASA’s Fundamental Aeronautics Program conducts research in all aeronautics
disciplines that enable the design of vehicles that fly through any atmosphere at
any speed. The fiscal year 2009 budget request, amounting to $235.4 million, will
enable significant advances in the Hypersonics, Supersonics, Subsonic Fixed Wing,
and Subsonic Rotary Wing projects that make up the Fundamental Aeronautics Pro-
gram. These projects focus on creating innovative solutions for the technical chal-
lenges of the future: increasing performance (range, speed, payload, fuel efficiency)
while meeting stringent noise and emissions constraints; alleviating environmental
and congestion problems through the use of new aircraft and rotorcraft concepts;
and facilitating access to space and re-entry into planetary atmospheres. A wide va-
riety of cross-cutting research topics are being pursued across the speed regimes
with emphasis on physics-based multi-disciplinary analysis and design, aerothermo-
dynamics, materials and structures, propulsion, aero-servo-elasticity, thermal pro-
tection systems, advanced control methods, and computational and experimental
techniques.

The fiscal year 2009 budget request for NASA’s Aviation Safety Program is $62.6
million. The four projects within the Program (Integrated Intelligent Flight Deck,
Integrated Resilient Aircraft Control, Aircraft Aging and Durability, and Integrated
Vehicle Health Management) will develop cutting-edge tools, methods, and tech-
nologies with close coordination among them to improve the intrinsic safety at-
tributes of current and future aircraft that will operate in the NextGen. In fiscal
year 2009, the Program will demonstrate aircraft engine safety and reliability im-
provements using advanced sensing technologies and new methods for modeling en-
gine gas flow characteristics. In addition, ballistic tests will be used to study the
effect of aging on the impact resiliency of composite fan-blade containment struc-
tures for aircraft engines. Multiple flight and simulation tests will evaluate tech-
nologies to protect aircraft during hazardous situations. For example, simulations
will evaluate technologies enabling aircraft to land safely even when flight control
surfaces are partially damaged or malfunctioning, and flight tests will examine for-
ward-looking, multi-frequency radar systems for early detection of potential haz-
ardous icing.

Finally, NASA’s Aeronautics Test Program (ATP) will continue to safeguard the
strategic availability of a critical suite of aeronautics test facilities that are deemed
necessary to meet Agency and national aeronautics needs. The fiscal year 2009
budget request for the ATP is $73.9 million, which will enable strategic utilization,
operations, maintenance, and investment decisions for major wind tunnel/ground
test facilities at Ames Research Center in California, Glenn Research Center in
Ohio, and Langley Research Center in Virginia, and will support specific aircraft
and test bed aircraft at Dryden Flight Research Center, also in California. ARMD
has established the National Partnership for Aeronautical Testing with the Depart-
ment of Defense to pursue a coordinated approach to managing DOD-NASA aero-
nautical testing facilities. In fiscal year 2009, ATP will continue to reduce the de-
ferred maintenance associated with its facilities and will also invest in new test
technologies ensuring a healthy set of facilities and the new capabilities needed for
future programs. In addition, ATP plans to continue off-setting the user rates for
its facilities through the funding of a portion of the indirect costs resulting in com-
petitive prices. Simultaneously, the Program will continue to move toward a long-
term strategic approach that aligns the NASA and DOD facilities to meet future re-
quirements with the right mix of facilities and appropriate investments in facility
capability.
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EXPLORATION SYSTEMS MISSION DIRECTORATE

In 2007, the Exploration Systems Mission Directorate (ESMD) delivered as prom-
ised and will continue to do so in 2008. Major development work is underway; con-
tracts are in place, and our future Exploration plan is executable. By the end of
2008, ESMD will see its first spacecraft launched from the NASA Kennedy Space
Center. This Lunar Reconnaissance Orbiter (LRO) and the Lunar Crater Observa-
tion Sensing Satellite (LCROSS) will help NASA scout for potential lunar landing
and outpost sites. Additionally, in 2008, NASA will continue to plan how best to
transition any needed Shuttle workforce and infrastructure to the Constellation pro-

am.

The fiscal year 2009 budget request of $3.5 billion for Exploration will support
continued development of new U.S. human spaceflight capabilities and supporting
research and technologies, and will enable sustained and affordable human space
exploration after the Space Shuttle is retired at the end of fiscal year 2010. The
budget request provides stable funding to allow NASA to continue developing our
next-generation U.S. human spaceflight vehicles while also providing research and
developing technologies for the longer-term development of a sustained human pres-
ence on the Moon. Budget stability in fiscal year 2009 is crucial to maintaining a
March 2015 Initial Operational Capability for the Orion Crew Exploration Vehicle
and Ares I Crew Launch Vehicle. There is minimum flexibility through 2010, so
Congressional support for budget stability is critical. Additionally, NASA will con-
tinue to work with other nations and the commercial sector to coordinate planning,
leverage investment, and identify opportunities for specific collaboration on lunar
data collection and lunar surface activities in support of Exploration objectives.

The fiscal year 2009 budget request for Constellation Systems Program is approxi-
mately $3 billion. The Constellation program includes funding for the Orion and
Ares, as well as for ground operations, mission operations, and extravehicular activ-
ity projects and a dedicated in-house effort for systems engineering and integration.
Last year, the Constellation program made great strides and it will continue to do
so in 2008. We have tested real hardware; we have tested landing systems; and we
have logged thousands of hours in wind tunnels. So far, NASA engineers have con-
ducted almost 4,000 hours of wind tunnel testing on subscale models of the Ares
I to simulate how the current vehicle design performs in flight. These wind tunnel
tests, as well as NASA’s first scheduled demonstration test flight for Ares I, known
as Ares I-X, are scheduled for spring 2009 and will lay the ground work for matur-
ing the Ares I final design.

Constellation has an integrated schedule and we are meeting our early mile-
stones. In fact, all major elements of the Orion and Ares vehicles were placed under
contract by the end of 2007. Currently, NASA has civil servants and contractors on
board for the Constellation program serving at all ten Agency Centers, as well as
in more than 20 States. In 2008, NASA will continue efforts to define the specific
work the Agency’s Centers will perform in order to enable astronauts to explore the
Moon. Preliminary work assignments covering elements of the Altair human lunar
lander and lunar surface operations, as well as the Ares V, were announced in Octo-
ber 2007.

During 2007, ESMD completed a series of key project review milestones, including
a System Definition Review for the Orion project in August and for the Ares 1
project in October. During these reviews, each project examined how its proposed
requirements impact engineering decisions for the functional elements of the sys-
tem. The Orion and Ares I teams are currently assessing design concepts, and are
moving toward finalized reference designs that meets their requirements. This ref-
erence configuration will be the starting point for the design analysis cycle that
leads to Preliminary Design Reviews for the Orion and Ares I projects, in turn lead-
ing to an integrated stack review by the end of December 2008. A Preliminary De-
sign Review is a crucial milestone, during which the overall program verifies that
the preliminary design meets all requirements within acceptable risk limits and
within the cost and schedule constraints.

In fiscal year 2009, NASA is requesting $173 million for the Commercial Crew
and Cargo Program and its associated projects. Full funding is essential to main-
taining NASA’s promised $500 million investment in this program to spur the devel-
opment of U.S. commercial space transportation services to and from the Space Sta-
tion, while also providing substantial savings to the taxpayer compared to NASA
Government-owned and operated capabilities. On February 19, 2008, NASA an-
nounced that the Agency had signed a Space Act Agreement with a new funded
partner, Orbital Sciences Corporation of Dulles, Virginia. Technical progress con-
tinues to be made by our other funded partner, SpaceX, of El Segundo, California,
as well by as several of our unfunded partners.
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The Agency’s fiscal year 2009 budget request provides $453 million for activities
in ESMD’s Advanced Capabilities theme, which seeks ways to reduce the risks for
human explorers of the Moon and beyond by conducting research and developing
and maturing new technologies. In 2008, NASA’s Human Research Program will
focus on the highest risks to crew health and performance during exploration mis-
sions. We also will develop and validate technologies that serve to reduce medical
risks associated with human spaceflight. For example, NASA will continue its work
to understand the effect of space radiation on humans and to develop effective miti-
gation strategies. During 2008, NASA also will continue to research ways to reduce
the risks to future explorers. Research onboard Space Station will include human
experiments, as well as biological and microgravity experiments. In 2009, the Ad-
vanced Capabilities Exploration Technology Development program will conduct a
range of activities, including testing prototype ablative heat shield materials;
throttleable Lox Hydrogen engines suitable for a human lunar lander; and light-
weight life support systems for Orion. The program also will deploy and test ad-
vanced environmental monitoring systems on the Space Station to advance the safe-
ty of crewmembers, and will continue to test in-situ resource utilization technologies
as well as life support and cryogenic fluid management.

In response to Congressional direction contained in the Explanatory Statement ac-
companying the Consolidated Appropriations Act, 2008 (Public Law 110-161),
ESMD will fund in 2008 a robotic lander project managed by NASA’s Marshall
Space Flight Center as a pathfinder for an anticipated network of small science
landers based on requirements for NASA’s expanded lunar science program. The
first lander mission is planned to fly in 2013-2014. NASA’s Exploration Systems
and Science Mission Directorates will continue to work together combining resources
to ensure that the goals of the science lander are achieved.

NASA’s LRO and the LCROSS have a planned launch later this year from Ken-
nedy Space Center. These dual-manifested spacecraft are in the assembly, integra-
tion, and test phase and are making excellent progress toward launch. The knowl-
edge generated by these missions will enable future outpost site selection and new
information about resources within the permanently shadowed craters at the lunar
poles. The LRO/LCROSS missions represent NASA’s first steps in returning to the
Moon.

Lastly, facility, infrastructure, property, and personnel transitions from Space
Shuttle to Constellation continue to be a major activity. NASA transition activities
are focused on managing the evolution from current operations of the Space Shuttle
to future operations of Constellation and emerging commercial services, in a safe,
successful and smooth process. To date, NASA has met all of its milestones and dis-
position targets. This joint effort between the Space Operations Mission Directorate
and ESMD includes the utilization and disposition of resources, including real and
personal property, personnel, and processes, to leverage existing Shuttle and Space
Station assets for NASA’s future Exploration activities. Formalized Transition
Boards are working to successfully achieve this outcome. An initial Human
Spaceflight Transition Plan was developed in 2006. An updated NASA Transition
Plan, supported by key metrics, is being refined and will be released this year.

SPACE OPERATIONS MISSION DIRECTORATE

The Space Shuttle and Space Station programs both enjoyed a highly successful
and productive year in 2007. The Space Shuttle flew three missions during the year,
continuing the assembly of the Station and expanding its capabilities. The June
2007 flight of Atlantis on STS-117 added a truss segment and new solar arrays to
the starboard side of the Station to provide increased power. In August, Endeavour
brought up another truss segment, supplies, and became the first Orbiter to use a
new power transfer system that enables the Space Shuttle to draw power from the
Station’s solar arrays, extending the duration of the Shuttle’s visits to Space Sta-
tion. On the same mission, STS-118, teacher-turned-astronaut Barbara Morgan con-
ducted a number of education-related activities aboard the Space Station, inspiring
students back on Earth and realizing the dream of the Teacher In Space Project for
which she and Christa McAuliffe trained more than two decades ago. In October
2007, Discovery flew the STS—-120 mission, which added the Harmony node to the
Station and featured a spacewalk to disentangle a snagged solar array.

The STS-120 mission paved the way for Station astronauts to conduct a series
of ambitious spacewalks and operations using the Station’s robotic arm to move the
Pressurized Mating Adapter-2 and Harmony node in preparation for the addition of
the European Columbus laboratory and the Japanese Kibo laboratory in 2008.
These spacewalks are particularly challenging and impressive, as they are carried
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out entirely by the three-person Expedition crews, without benefit of having a Shut-
tle Orbiter, with its additional personnel and resources, docked to the Station.

NASA continues to expand the scientific potential of the Space Station in 2008,
a year in which we are delivering and activating key research assets from two of
our International Partners. In February, Shuttle A¢lantis delivered the European
Columbus laboratory during STS-122; the recently completed STS—-123 mission fea-
tured the delivery by Shuttle Endeavour of the experiment logistics module portion
of the Japanese Kibo laboratory, along with the Canadian Special Purpose Dextrous
Manipulator, or Dextre. Dextre, the final component of the remote manipulator sys-
tem provided by Canada, will act as the “hand” on the robotic arm, allowing astro-
nauts to conduct operations and maintenance activities from inside the Space Sta-
tion, rather than via spacewalks. In May, STS-124 will deliver the pressurized mod-
ule component of the Kibo lab, and in late summer, the crew of STS-125 will be-
come the final Shuttle crew deployed to a non-Station orbit, as they conduct the last
Hubble Space Telescope servicing mission from the Space Shuttle. This mission will
outfit the telescope with the Cosmic Origins Spectrograph and the Wide-Field Cam-
era 3, as well as replace components to extend Hubble’s operational life.

The Space Shuttle fiscal year 2009 budget request of approximately $3 billion
would provide for five Shuttle flights to support assembly of the Space Station. This
would include the flight of the Japanese Kibo laboratory’s Exposed Facility, and the
delivery of the final Station Truss segment.

The fiscal year 2009 budget request includes about $2.1 billion for ISS Inter-
national Space Station activities, reflecting the presence of a permanent six-person
crew and three major research facilities aboard Station.

After the Space Shuttle retires at the end of fiscal year 2010, NASA will use alter-
native means to transport cargo and crew to the Space Station. The Agency’s first
choice for such services is domestic, commercial capability, the development of which
is the focus of the Commercial Orbital Transportation Services (COTS) effort. ESMD
is funding the first phase of COTS under the Commercial Crew and Cargo Program,
which will demonstrate this capability via funded and unfunded Space Act Agree-
ments. SOMD will manage the second phase of the effort, covering actual cargo—
and potentially crew—delivery services to the Space Station. Until such time that
operational commercial means are available for resupplying the Station, NASA will
look to its international partners to provide cargo resupply capability, much of
which will be provided as part of the partners’ contributions to the International
Space Station Program. NASA has contracted with Roscosmos to provide Soyuz and
limited cargo services through the end of fiscal year 2011, as permitted under the
Iran, North Korea and Syria Non-proliferation Act of 2005 (Public Law 109-112).
NASA is monitoring the progress of potential domestic commercial providers to de-
velop cargo and crew transportation services to the Space Station, and the Orion
project is on track to reach its Initial Operational Capability in March 2015. The
Administration is considering options to maintain a U.S. crew presence aboard the
Space Station after the retirement of the Shuttle and before the advent of Orion.
Purchasing crew transportation services domestically is NASA’s preferred method to
meet the needs of the Space Station. Another option may be to seek relief from the
provisions of the Iran, North Korea, and Syria Non-Proliferation Act of 2005 for ad-
ditional Soyuz services to keep a U.S. crew presence on the Space Station until ei-
ther domestic commercial crew transportation services, or Orion, become available.
We will keep the Congress fully informed of our plans.

NASA remains focused on, and committed to, flying out the remaining Space
Shuttle missions safely and completing the assembly of the Space Station. Beyond
those aims, one of the challenges NASA faces as we approach the end of the Shuttle
era is the smooth disposition of personnel and infrastructure. SOMD and ESMD
have been working hand-in-hand to ensure that needed skills and facilities are re-
tained and put to productive use during the development and operational phases of
the Orion, Ares I, and Ares V projects. In fiscal year 2009, the Agency’s transition
milestones will include the transfer of Pad 39B and Mobile Launch Platform #1 to
Constellation, after the Hubble Servicing Mission. In addition, the Space Shuttle
Program is reviewing whether the Space Shuttle Atlantis will be retired in fiscal
year 2008 or used to conduct existing missions within the planned manifest.

The Space Flight Support Program’s fiscal year 2009 budget request of $733 mil-
lion would help mitigate out-year costs associated with the Delta II launch pads.
The request also reflects the consolidation of the Agency’s space communications
projects into the Space Communications and Navigation Program. Finally, it in-
cludes funding for the development of two satellites to replenish the Tracking and
Data Relay Satellite System, planned for launch in 2012 and 2013.
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EDUCATION

The fiscal year 2009 budget request for Education totals $115.6 million and fur-
thers NASA’s commitment to Science, Technology, Engineering, and Mathematics
(STEM) education. NASA’s primary objectives for Education are to: (1) contribute
to the development of the Nation’s STEM workforce through a portfolio of initiatives
for students at all levels; (2) attract and retain students in STEM disciplines while
encouraging them to pursue higher education that is critical to NASA’s workforce
needs; and (3) engage Americans in NASA’s mission through strategic partnerships
with STEM education providers.

NASA is committed to ensuring that its future workforce is fully prepared to han-
dle a variety of challenging scientific and technical careers. NASA’s Office of Edu-
cation encourages student interest in STEM through the Agency’s missions, work-
force, facilities, and innovations in research and technology. The fiscal year 2009
budget request reflects a balanced portfolio of investments which takes into account
Congressional priorities, the NASA Strategic Plan, and recommendations from the
National Research Council, as well as the priorities of the education community.
NASA Education is the critical link between the Agency’s scientists and engineers
and the education community. NASA Education translates the Agency’s missions
into educational materials, services, and opportunities for students and learners of
all ages. NASA strives to support the role of educational institutions, which provide
the framework to unite students, their families, and educators for educational im-
provement.

In 2008, NASA’s Office of Education will continue to collaborate with Agency Mis-
sion Directorates and field Centers to assist educators in promoting scientific and
technical literacy while attracting and retaining students in STEM disciplines and
careers. NASA Education will also continue its work with other Federal agencies en-
gaged in educational activities, along with public and private partners to leverage
the effectiveness and reach of its efforts.

CROSS-AGENCY SUPPORT

The fiscal year 2009 budget request for activities within Cross-Agency Support in-
cludes funding for developing and maintaining NASA’s technical capability includ-
ing the Agency’s vital mission support functions. Cross Agency Support provides a
focus for managing technical capability and Agency mission support functions. This
budget area consists of three themes: Center Management and Operations; Agency
Management and Operations; and, Institutional Investments. Cross Agency Support
is not directly identified or aligned to a specific program or project requirement but
%\sIAlls(eIKessary to ensure the efficient and effective operation and administration of

The most significant change is in the area of Agency Management and Oper-
ations. Agency Management and Operations provides for the management and over-
sight of Agency missions and functions and for the performance of many Agency-
wide activities. Agency Management and Operations is divided into five programs:
Agency Management; Safety and Mission Success; Agency Information Technology
services; Innovative Partnerships Program; and, Strategic Capabilities Assets Pro-
gram.

—The fiscal year 2009 budget request provides $414.6 million for Agency Manage-
ment which sponsors and supports an executive-based, Agency-level functional
and administrative management agenda. Agency Management delivers policies,
controls, and oversight across a range of functional and administrative manage-
ment service areas and also provides for independent technical assessments of
Agency programs. It delivers strategic planning services. It assesses and evalu-
ates NASA program and mission performance. It sponsors and directs the Insti-
tutions and Management agenda in procurement, human capital, real property
and infrastructure, security and program protection, diversity, equal oppor-
tunity, and small business. Agency Management also provides for the oper-
ational costs of Headquarters as an installation, including salaries, benefits,
training and travel requirements of the Headquarters workforce, as well as the
resources necessary to operate the Headquarters installation.

—The fiscal year 2009 budget request provides $163.4 million for the Agency’s
Safety and Mission Success support activities required to strengthen and enable
the fundamental and robust cross checks applied on the execution of NASA’s
mission. The engineering; safety and mission assurance; and health and medical
independent oversight and technical authority which are essential to NASA’s
success and were established in direct response to the Challenger and Columbia
shuttle accident board recommendations for independent funding of these ef-
forts. The Safety and Mission Success program directly supports NASA’s core
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values and serves to improve the likelihood for safety and mission success for
NASA’s programs, projects, and operations. The Safety and Mission Success
program includes the corporate work managed by the offices of the Chief, Safety
and Mission Assurance (including the NASA Safety Center), Chief Engineer (in-
cluding the NASA Engineering and Safety Center), the Chief Health and Med-
iciﬂ Officer, and the Director of the Independent Verification and Validation Fa-
cility.

—The fiscal year 2009 budget request for Agency Information Technology services
is $163.9 million which encompasses cross-cutting services and initiatives in IT
management, applications, and infrastructure necessary to enable the NASA
Mission and improve security, integration and efficiency of Agency operations.
In fiscal year 2009 significant emphasis will be placed on consolidation of net-
works and network management, improved security incident detection, response
and management, further consolidation of desktop/laptop computer services,
data center assessment for consolidation, and application portfolio management
leading to consolidation. NASA is using an enterprise architecture approach to
assess current assets, capabilities and costs for services and developing require-
ments, projects and procurements for transition to the desired consolidated
state. Additionally, the underlying infrastructure and systems to instill strong
authentication and access to information systems in alignment with HSPD-12
will progress significantly in fiscal year 2009. Critical work will continue under
the Integrated Enterprise Management Program to improve business processes
by minimizing data redundancy, standardizing information and electronic data
exchanges, and processing. Also, NASA will continue participation in several
Federal E-Government initiatives and Lines of Business to improve services to
citizens and gain efficiencies across the Government.

—The fiscal year 2009 budget request for Innovative Partnerships Program activi-
ties is $175.7 million. This program provides leveraged technology investments,
dual-use technology-related partnerships, and technology solutions for NASA.
This program also facilitates the protection of NASA’s rights in its inventions
and the transfer of that technology for commercial application and public ben-
efit. In addition, the Innovative Partnerships Program implements NASA’s
Small Business Innovation Research and Small Business Technology Transfer
Programs which seek out high-technology small businesses to address key tech-
nology needs for NASA. The program also manages a Seed Fund to address
technology needs through cost-shared, joint-development partnerships. The Cen-
tennial Challenges Program, which is also managed by the Innovative Partner-
ships Program, consists of prize contests to stimulate innovation and competi-
tion in new technologies for solar system exploration and other NASA mission
areas. NASA has already benefited from Centennial Challenge competitions,
and last year awarded $450,000 in prize money for the Astronaut Glove Chal-
lenge and Personal Air Vehicle Challenge. The Innovative Partnerships Pro-
gram also transfers NASA technology for public benefit, as documented in
NASA’s annual “Spinoff” publication. “Spinoff 2007” documented 39 new exam-
ples of how NASA innovation has been successfully transferred to the commer-
cial market place and applied to areas such as health and medicine, transpor-
tation, public safety, consumer goods, homes and recreation, environmental and
agricultural resources, computer technology, and industrial productivity.

—Finally, NASA is requesting $28 million in fiscal year 2009 for the Strategic Ca-
pabilities Assets Program, a focused activity designed to ensure that critical
Agency capabilities and assets for flight simulation, thermal vacuum testing,
arc jet testing, and microgravity flight services are available to NASA missions
when needed. Strategic Capabilities Assets Program assets are also used by
other Government agencies, industry, and academia to improve the Nation’s po-
sition in the global market place as well as its defense capabilities. The Stra-
tegic Capabilities Assets Program budget request covers the direct and associ-
ated costs required to sustain key test capabilities and assets including oper-
ating staff, preventive maintenance, subsystem repairs, and component replace-
ments required to keep the assets in “ready for testing” condition. Incremental
costs to conduct specific tests are borne by individual programs and reimburs-
able customers. The Aeronautics Research Mission Directorate budget request
includes $73.9 million for the Aeronautics Test Program (e.g. wind tunnels and
flight testing) and the Science Mission Directorate budget request includes
$41.9 million for High-End Computing Capability (e.g. the Columbia super com-
puter), which are also managed as Strategic Capabilities Assets. Centralized
management at the Agency-level allows NASA to better prioritize and make
strategic investment decisions to replace, modify, or disposition these capabili-
ties and assets.
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CONCLUSION

NASA has a lot of hard work ahead, but the Agency continues to make steady
progress in managing its challenges. We are deploying our workforce to carry out
the great task before us. Last fall, the Agency assigned new leadership roles and
responsibilities for exploration and science missions to NASA’s ten field Centers
across the country in order to help restore the core technical capabilities across the
Agency as we transition from the Space Shuttle to new capabilities. I ask your con-
tinued help to ensure that this Nation maintains a human spaceflight capability.

In a short span of years, we have already taken long strides in the formulation
of strategies and programs that will take us back to the Moon and on to Mars and
other destinations in our solar system. Indeed, a generation from now, astronauts
on Mars will be flying and living aboard hardware America is funding and designing
today, and will be building in the near future. This is a heady legacy to which we
can aspire as we develop the next U.S. human space exploration vehicles. The foun-
dation of this legacy will include work we plan to carry out in fiscal year 2009.

As I said earlier in my testimony, NASA is committed to executing the exciting
programs and projects within the President’s fiscal year 2009 budget request. Hav-
ing reached a steady state on a balanced set of priorities, we now have a sense of
purpose to make steady progress toward achieving our goals for continued leader-
ship in space exploration, scientific discovery, and aeronautics research.

Chairman Mikulski, with your support and that of this Subcommittee, we are
making the right strategic choices for our Nation’s space program. Again, thank you
for the opportunity to appear before you today. I would be pleased to respond to any
questions that you may have.

PRESIDENT'S FISCAL YEAR 2009 BUDGET REQUEST SUMMARY BY APPROPRIATION ACCOUNT
[Budget Authority, in millions of dollars]

Fiscal year—
By theme
2007 2008 2009 2010 2011 2012 2013
Science 4,609.9 4,106.2 44415 | 4482.0 | 45349 | 46434 | 47616
Earth SCIience ....cccovvveevserernnreeinnnens 1,198.5 1,280.3 1,367.5 | 1,350.7 | 1,250.9 | 1,264.4 | 1,290.3

Planetary Science .... 12156 | 12475 13342 | 14101 | 1,537.5| 1570.0 | 1,608.7

Astrophysics ... 1,365.0 | 1,337.5 11625 | 112241 10571} 1067.7 | 1,116.0
Heliophysics ..... 830.8 840.9 15773 598.9 689.4 741.2 746.6
Aeronautics 593.8 511.7 446.8 4418 482.4 486.1 467.7
Exploration 2,869.8 | 3,143.1 35008 | 3,737.7| 7,048.2| 71168 | 7,666.8

21147 | 24719 | 3,0482| 32528 | 6479.5| 6,521.4 | 7,080.5
755.1 671.1 4523 484.9 568.7 595.5 586.3

Constellation Systems
Advanced Capabilities

51138 | 55262 | 57747 | 88728 | 2900.1 | 3,089.9 | 2,788.8
33153 | 3,266.7 | 2,981.7 | 2,983.7 95.7 | v | e
1,469.0 | 18132 | 2,060.2 | 22770 | 21764 | 24482 | 21431

329.2 446.3 2732.8 612.1 628.0 641.7 645.4

Space Operations .....
Space Shuttle .
International Space Station .
Space and Flight Support ...

Education 115.9 146.8 118.6 126.1 1238 1238 1238
Cross-Agency SUPPOrt .......cooocoveeveermreeennns 29499 | 32429 32999 | 33239 3,363.7| 34361 | 35113
Center Management and Opera-
HONS oo 1,7549 | 2,013.0 | 2,0456 | 2,046.7 | 2,088.0 | 21553 | 2,211.6
Agency Management and Opera-
HONS s 971.2 830.2 945.6 945.5 939.8 950.5 961.3
Institutional Investments ................. 223.8 319.7 308.7 3317 3359 3304 338.3

Congressionally Directed Items ........ | ceceveennne 80.0
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PRESIDENT'S FISCAL YEAR 2009 BUDGET REQUEST SUMMARY BY APPROPRIATION ACCOUNT—
Continued
[Budget Authority, in millions of dollars]

Fiscal year—

2007 2008 2009 2010 2011 2012 2013

By theme

Inspector General .........cccoocoveveevvecierieeinnes 32.2 32.6 355 36.4 | o 38.3 39.2
Fiscal Year 2008 Rescission? ... | ..o (192.5)
NASA Fiscal Year 2009 ................ 16,285.0 | 17,309.4 | 17,614.2 | 18,026.3 | 18,460.4 | 18,905.0 | 19,358.8

1Deep Space and Near Earth Networks Transfer $256 million to SFS in fiscal year 2009.
2Fiscal year 2008 Appropriation rescinded $192.475 million in prior-year unobligated balances, effectively reducing fiscal year 2008 author-
ity. Not included in totals.

Fiscal year 2008 budgets are the enacted levels per the fiscal year 2008 Appropriation as shown in the Agency's fiscal year 2009 Budget
Estimates. Totals may not add due to rounding.
2008 budgets include all direct costs required to execute the programs. Indirect costs are now budgeted within Cross-Agency Support.

SPACE TRANSPORTATION SYSTEM

Senator MIKULSKI. First of all, I know this was your oral testi-
mony, which was more of a rhetorical document than a budget
statement. So, we will put into the record your full testimony to the
subcommittee, which I think went into very specific detail. We
have the written testimony, which I know was vetted by OMB and
powers that be, and it outlines the budget aspects that we want.

We too agree with your statement that says we must not make
promises we cannot keep and carefully consider any new missions
to ensure that they are affordable. Dr. Griffin—this is not directed
at you, but really your predecessor and the White House—I agree
with that. So, when they embarked upon the Mars mission, for
which the Congress was not critical, they never gave us any money.
So, we are very frustrated that we were given an assignment with-
out the money and falling upon us to come up with the money.

So, I would agree with the premise let us not make promises we
cannot keep and consider the affordability of any new missions.
Well, we were given a new mission. A promise was made just like
the promise was made on the Space Station. We got all those inter-
national partners involved, and now we wonder how in the hell are
we going to get there. So we are cranky. We are not cranky with
you, but we are cranky because we keep feeling like we are being
set up and then it comes to us.

So we note your question about leadership, but we are not in
here to finger-point today. We are into pinpointing our path for-
ward. But I want to set the record straight, that a promise was
made to go to Mars, but no money was given to us. The Gehman
Commission outlined—and it cost NASA $2-plus-billion to return to
space and return to space in a way that was safe for our astro-
nauts, which always needs to be a national obsession. And no
money back for the replacement costs paralleling the Challenger.
So those for us are the big issues.

We went to the Space Station at the request of President Bush
I and we have sustained that. And we have had difficulty paying
for it since in two administrations. Now, this one gave us a Mars
mission without the wallet.

So we appreciate your observation. We presume it is not a lec-
ture. And number three, we are cranky because we keep getting
missions and no wallet, and I know you must feel the same way.
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That takes us, though, to really the heart of what you are saying
which is a reliable space transportation system. That goes to the
transportation system to replace the Shuttle because without a reli-
able transportation device, we cannot do any of the things, whether
it is the return to the Moon or beyond.

Could you share with us because everyone is deeply concerned
about the gap? I would like to go through some of the questions
about the gap. I am going to say two things. One, colleagues both
here and in the House are saying, well, why do we not give them
more money and close the gap? So, I am going to ask if that is a
realistic possibility if money were not the problem, just with sound
engineering principles.

And then number two, as you know, there are some members in
the House who are raising the concept of extending the life of the
Shuttle until 2015.

So, let us go with acceleration. What could we, putting money
aside, because I will come back to show me the money because that
is what this is—can we accelerate or close that gap in a prudent
way and not just be throwing money at it? And then what you
think of the idea of extending the Shuttle until 2015.

Dr. GRIFFIN. Yes, of course, Senator Mikulski. Thank you. Let me
start out by saying just for the record that if anything in my oral
statement came across as presuming to lecture the Congress, that
was not my intent. I was calling for the leadership that I know
that you know we need and have provided, but certainly not lec-
turing the Congress.

But to answer the specifics of your questions, with regard to clos-
ing the gap, at this point with 65 percent statistical confidence, we
are budgeted to deliver Orion and Ares for operational capability
to the Space Station in March 2015. We have been asked by your
colleagues in the Senate, as well as your colleagues in the House,
if that could be improved. We have answered for the record, and
I will give you the outlines of that answer now. At a cost of about
$2 billion total over the next couple of years, it would be possible
to bring March 2015 back into, let us say, the late fall of 2013. So
we could improve the schedule by about 15 to 16 months at this
point at a cost of $2 billion.

In general, as a rough guide for your planning, every $100 mil-
lion extra that is put into the program improves the schedule by
just about 1 month. So on the record, that is the best we have been
able to determine.

Senator MIKULSKI. It seems like about $1 billion a year.

Dr. GRIFFIN. Yes, ma’am. That is correct. Now, we cannot, for
any amount of money, get back earlier than the fall of 2013.

Senator MIKULSKI. So using $1 billion as a rule of thumb per
year, even if we came up with $5 billion—highly unlikely—you
could not——

Dr. GRIFFIN. The earliest technically achievable date at this
point——

Senator MIKULSKI. Would be 2013.

Dr. GRIFFIN [continuing]. Given the water over the dam behind
us, would be late 2013.

Senator MIKULSKI. Okay.
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EXTENDING THE SPACE SHUTTLE LIFETIME

Dr. GrIFFIN. Now, in answer to your second question, my opin-
ions about extending the lifetime of the Shuttle, my opinion is we
should not do that. They are founded on several different prin-
ciples. The first is that as I believe we all now know and as Admi-
ral Gehman pointed out in the CAIB report, the Shuttle is an in-
herently risky design. We currently assess the per-mission risk as
about 1 in 75 of having a fatal accident. If one were to do as some
have suggested and fly the Shuttle for an additional 5 years, say,
two missions a year, the risk would be about 1 in 12 that we would
lose another crew. That is a high risk. We have elected as a Na-
tion—the administration has decided and the Congress has con-
curred, and I believe that concurrence was absolutely correct—that
we will complete the Space Station. But it is not being done with-
out risk. To fly the Shuttle after the Space Station is completed for
any significant length of time I believe would incur a risk I would
not choose to accept on behalf of our astronauts.

Now, flying the Shuttle after the 2010 retirement date has other
effects. It costs about $3 billion a year. You, ma’am, referenced just
a few moments ago that our request this year to fly the Shuttle
was $3 billion. I would rather see, if my opinion were being sought,
extra money made available, if that were the case, to accelerate ex-
isting systems. If extra money were not made available, and the $3
billion had to come out of hide—as you mentioned, the return to
flight costs of $2.7 billion was taken out of hide. If that were done
again, every $100 million that comes out of the new systems ex-
tends their schedule for 1 month. On the back end of the program,
we lose 1%2 months. So if you delay Constellation by 1 year today,
in order to fly the Shuttle for another year, then you delay Con-
stellation by 1% years on the back end. So you do not ever narrow
the gap. You extend the gap if you fly the Shuttle longer.

Senator MIKULSKI. Well, that is an important thing. So, trying
to keep the Shuttle going beyond the current designated time is
high risk

Dr. GRIFFIN. Yes, ma’am.

Senator MIKULSKI [continuing]. High expense.

Dr. GRIFFIN. Yes, ma’am.

Senator MIKULSKI. And the very goal we want to have, which is
not to have a gap, we once more exacerbate.

Dr. GRIFFIN. Yes, ma’am.

RETURN TO FLIGHT

Senator MIKULSKI. I got it.

Did Admiral Gehman, when he looked at the return to flight as
part of the review after the accident, look at this possibility?

Dr. GRIFFIN. Well, they did. Around pages 209 and 210 of volume
I of the CAIB report, they devoted considerable discussion to the
future of the Shuttle. I happen to have a few of those quotes with
me. I am given to using them in speeches for just these purposes.

But Admiral Gehman pointed out—and I will quote for the
record here—“because of the risks inherent in the original design
of the Space Shuttle’—and I will skip a couple of points that do
not matter—“it is in the Nation’s interest to replace the Shuttle as



75

soon as possible as the primary means of transporting humans to
and from Earth orbit.”

Admiral Gehman also points out that “there is urgency in choos-
ing the design after serious review of a concept of operations for
human space flight and bringing it into operation as soon as pos-
sible. This is likely to require a significant commitment of re-
sources over the next several years. The Nation must not shy from
making that commitment.”

Senator MIKULSKI. Well, of course, we will look to the wisdom of
working with their authorizers and you. But based on our con-
versations, both in preparation for this hearing and here, I really
could not support the extension of the Shuttle to 2015.

What I want to do is, working on a bipartisan basis, see what
we can do to prudently, both from an engineering and technology
perspective and from a fiscal perspective, accelerate. Look to see if
we cannot find the funds to accelerate closing the gap and the
framework that I believe NASA already is thinking about and
could do. So, we would have a plan A which would be to close the
gap to 2013, which in and of itself would be pretty terrific. And
plan B would be to stay the course, which would be the minimum
threshold.

So from my perspective, again, working with Senator Shelby,
Senator Nelson, Senator Hutchison, those of us involved, really the
authorizing and so on, our goal would do that. I cannot speak for
my colleagues, but speaking for myself, I would not envision trying
to keep the Shuttle going. I think the risk is inherent and the na-
tional goals are not that which we want to accomplish.

RELYING ON RUSSIAN “SOYUZ” SERVICES

That takes me to using the Soyuz. Whatever it is, we are cur-
rently relying on the Soyuz. So could you tell us where we are? Do
we not have some treaty issues? I mean, you and I are not State
Department wonks here, but do we not have kind of anti-prolifera-
tion compliance? As a member of the Intelligence Committee, I can-
not be out of compliance with proliferation issues. Where are we
with that? And what is required and where are we? And can the
subcommittee help facilitate this?

Dr. GRIFFIN. Thank you. Yes. They are excellent questions there.
First, we need Russian Soyuz services today at a minimum for
crew rescue capability on board the station. The Shuttle is not a
lifeboat. So until we have a qualified replacement system, Orion
and Ares, qualified for 6 months of flight and therefore can serve
the lifeboat function, we will be dependent upon the Russian Soyuz
system for crew rescue from station.

Second, after the retirement of the Shuttle in 2010, the only
mechanism for crew transport will be the Russian Soyuz system.

To your point out treaty obligations, we have the INKSNA, the
treaty that I mentioned and to which you referred, for control of
space technology and missile technology proliferation, which pre-
vents the purchase of certain goods and services from Russia for
the Space Station program. We are currently operating under an
exemption to that treaty. It ends on December 31, 2011. So until
the end of 2011, we can purchase Progress cargo delivery services
and Soyuz crew transport services. There is about a 3-year lead
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time for the Russians to produce a new Soyuz. So, if in 2012 we
wish to have crew transportation for ourselves and our partners to
whom we have treaty obligations, then by around early 2009, hope-
fully sooner, we need to have agreements in place with Russia. To
accomplish that, I need to furnish to the Congress, within a very
short period of time, a request from the administration for a contin-
ued exemption to the treaty.

IRAN, NORTH KOREA, SYRIA NON-PROLIFERATION ACT (INKSNA)

Senator MIKULSKI. Well, yes. Again, going back to my opening
statement, this is a year of transition. Our new President does not
take office until January 20 or 21, and we need to have this done
in this current administration. It would be the hope of this sub-
committee, working with our colleagues on Foreign Relations, Sen-
ators Biden and Lugar, who are experts on the proliferation issue—
we would like to move this.

When do you think we can expect a request from the administra-
tion?

Dr. GRIFFIN. I believe, Senator Mikulski, that it is imminent. We
have spoken with them just yesterday. The last elements of coordi-
nation within the White House are ongoing as we speak. We are
working with them to get that to the Congress as quickly as we
can.

Senator MIKULSKI. Well, over the next few weeks, we will be
meeting with Secretary Rice on a variety of issues. So if we get
bogged down, this subcommittee would like to offer a way of work-
ing with you and the administration to get it unstuck and over
here for review by Senators Biden and Lugar so that we can move
ahead with this. Okay?

Dr. GRIFFIN. Thank you very much.

“SOYUZ” LAUNCH CAPABILITIES

Senator MIKULSKI. Now, this though then goes to COTS. So right
now we can accelerate, if we put in $2 billion, to 2013. We have
got the Soyuz. What is the astronaut capability of the Soyuz to take
people up, not the rescue mission, but what is the max number of
astronauts they can take up?

Dr. GRIFFIN. Well, the crew capacity on a given Soyuz launch is
three. So obviously to sustain a crew of six, we need two Soyuz sys-
tems flying in rotation to maintain the crew of six that we go to
in April 2009.

Senator MIKULSKI. And how much are the Russians charging us
per flight? Did they talk about that yet? Because they now have
a monopoly.

Dr. GRrIFFIN. Yes, they do. Our current contract calls for pay-
ments for Soyuz seats and progress flights through the end of 2011
of $780 million.

COMMERCIAL ORBITAL TRANSPORTATION SERVICES

Senator MIKULSKI. And that will go back and forth. Well, we will
go into that in more detail.

Let us go to COTS. Could you outline what the budget request
for COTS is? What do you think we buy for it, and do you think
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that is sufficient? And is COTS an answer in terms of beefing up
COTS to take people up there where we would have our own kind
of version of a Soyuz, in other words, not the full go to the Moon
and so on, but really a Space Station vehicle which COTS is? Can
you share with us those views? Because there is a lot floating
around that COTS could be the answer to the gap.

Dr. GRIFFIN. COTS, commercial orbital transportation services, is
a program that I initiated upon rejoining NASA on this occasion.
I did so because I believe very strongly—I believe two things, that
we need a strong Government development program for Orion and
Ares to guarantee that we have the capability to get to Earth orbit
again and to go to the Moon, as Admiral Gehman discussed. But
I also believe that we need to stimulate, wherever possible as a
matter of Government policy, provide rewards for the development
of commercial capability available for purchase by the Government,
but on an arm’s length basis.

So the purpose of the program was to provide some, not all, of
the money necessary for new systems development to reach Earth
orbit, allowing companies to use that leverage of Government funds
to seek other investment, and to bring to bear new capabilities.

We are focusing on initially cargo because I just want to be clear
with everybody. We actually have a mechanism to get crew to the
Station with the Soyuz system, but unless we can bring some new
commercial capabilities online, we really have no cargo resupply.
So actually of the two, the most important COTS capability to me
right now is cargo, and I must be honest about that.

However, COTS is a program with four different phases to it,
and phase D is human transportation. And yes, we would very
much like to see a capability developed from U.S. commercial sup-
pliers to provide crew transport to and from the Space Station, and
I do believe that can be a solution going forward.

I do not believe that even with their best efforts and even if more
money were provided, that COTS crew transportation capability
will arrive in time to be available after the Shuttle retires or even
by the end of the current contract with Russia in 2012. So I do not
believe that it will be available.

Senator MIKULSKI. So what you are saying is there is no silver
bullet or there is no magic potion available to close the gap.

Dr. GRIFFIN. Ma’am, I do not know of one.

Senator MIKULSKI. So extending the life of the Shuttle is not a
reasonable option.

COTS, which is very promising technology—its first priority is
cargo because that is what is needed to sustain the astronauts
when we get them up there. Without a cargo vehicle, the cost is
prohibitive. We cannot use Soyuz for cargo at the cost of the Soyuz,
and I do not think it would be big enough for cargo.

Dr. GrIFFIN. That is correct.

Senator MIKULSKI. So we need COTS to do the sustainability of
the astronauts.

At the same time, sure, COTS has promise, but you want to
make sure that what is firmly in place is the cargo capability, but
while they are developing their technologies, of course, we would
look forward to possibilities of adding a human element. But that
is an add-on to the mission.
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Do I have it down right?

Dr. GRIFFIN. Yes, ma’am.

Senator MIKULSKI. What I am really getting to is people are fish-
ing around—not fishing. I should say searching. That was not a
good use of the word. Genuinely searching because of the gap. And
like everything else we do in this Government, we have regrets
about, oh, why was this not all thought about. But we are where
we are.

So what you are saying is that right now the only reliable trans-
portation system after 2010 will be Soyuz. So we have to work with
the Russians, get our treaty in place, et cetera. We have got to
keep COTS on track no matter what because that is the cargo.
Even during the gap, we can sustain our American presence, and
we will have an American vehicle in space. So it will not be like
we are just sitting on the tarmac.

Am I correct?

Dr. GRIFFIN. Yes.

Senator MIKULSKI. But there is no magic potion to close the gap.
The only prudent fiscal way to go is accelerate Ares and Orion by
2 years and, at the same time, keep COTS on track so we have the
cargo capability. So, from the standpoint of fiscal reality and engi-
neering sensibility, that would be the way to go.

Dr. GRIFFIN. Ma’am, I think you have it perfectly.

SPACE SHUTTLE WORKFORCE TRANSITION

Senator MIKULSKI. Well, the reason I took such a long time in
asking these questions is there are a lot of ideas in the ethers out
here and I wanted to be able to do that.

Now, my last question on this is what is the plan for the work-
force transition when the Shuttle is retired? And I am talking
about at Kennedy. It is of deep concern, of course, to our two col-
leagues from Florida. You know, we ask people to go into science
and engineering. There have been people who have been working
at Kennedy. They have given their life’s work through good times
and wrenching times. We remember the brave way they responded
during Hurricane Katrina to keep everything in place. I mean, it
is a wonderful talented, group of people, and we do not want to
leave them hanging by their thumbs.

Dr. GrRIFFIN. Well, we do not, and I know that your colleagues
from Florida are concerned. But I too am concerned. I am the Ad-
ministrator of this agency, and that is my workforce. So I am con-
cerned as well.

Before I answer your question about what our plans are, I would
like to note a positive thing for the record, if I might. I just re-
ceived word that the planned docking of the European automated
transfer vehicle, which is a cargo delivery vehicle to the Space Sta-
tion in support of European obligations to the partnership, just suc-
cessfully docked with the Space Station for the first time on its
maiden flight. This accomplishment of an automated rendezvous
and docking is the first by any nation other than Russia and brings
our European partners fully on line as full partners in the Space
Station. It is a magnificent accomplishment for the partnership.

Senator MIKULSKI. We salute our European colleagues.

Dr. GRIFFIN. I think they deserve every bit of that.
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Now, to answer your question about our workforce, we are obli-
gated to the Congress for a report twice a year. Every 6 months
we must report on our transition plans to retire Shuttle and bring
Ares and Orion online. We submitted the first of those per require-
ment on Monday, and it showed, among the contractor community
at Kennedy Space Center, over the years the worst case scenario
of a reduction of some 6,400 or so jobs over the years following re-
tirement of the Shuttle.

Now, for the record, I must point out to this subcommittee that
those projections are projections which are obtained by forecasting
the job reductions from retirement of the Shuttle, but they do not
forecast the job increases as we bring on a future lunar develop-
ment program. So as we begin to get out of Shuttle and station op-
ﬁrations, we are fairly well able to forecast who we will lose,

ut

Senator MIKULSKI. But is that the same workforce?

Dr. GrIFFIN. Well, it will not be the same people. It will be a dif-
ferent skill mix.

Senator MIKULSKI. That is what I mean.

Dr. GrIFFIN. The Shuttle workforce, in terms of Shuttle oper-
ations, will be a much smaller operational workforce for Ares and
Orion. That was a goal of retiring the Shuttle.

When we put new work down at Kennedy Space Center, it will,
in some respects, require different kinds of skills. So we have the
option—the companies have the option of retraining people, but
many people will be moving to take other jobs and new people will
be moving in to take new jobs.

Senator MIKULSKI. Well, Dr. Griffin, this is a conversation I real-
ly want to have Senator Shelby participate in and also our space
authorizing team, Senator Nelson. We know that Senator Landrieu
is deeply concerned about the Michoud issue where I think we esti-
mate that there could be 1,000 more there.

Really then, what do we anticipate and what is it really going
to take? Are we looking at retirements and therefore a steady glide
path? Are we looking at retraining? Because we will have to give
you money to do retraining as we are doing that. And we have got
to look at how we are all moving in the same way. Just as you have
your engineering plans and you have your critical path, we need
to have the same critical path for our social—I hate to use the term
“social” engineering, but our social plan, which is who is going to
leave, who is going to stay to do the job they are doing, who is
going to be retrained, what are we bringing on, and then how is
this going to be paced and what is it then you would need from us
with the workforce issues because we need people as well as our
technology.

So, let us schedule that after we complete our hearing.

OVERALL SCIENCE BUDGET

Moving on, though, I want to go now to science. NASA’s budget
shows a flat science budget this year and also for the next 5 years.
Some are winners like Earth science and planetary science. Others
seem to not do as well, astrophysics and heliophysics.

Is where we are on the budget enough to meet our existing obli-
gations to science and continue the development of new ones? In
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other words, we have things underway, whether it is Hubble—I
worry about ICESat.

You know what everybody is excited about, of course, is the mis-
sion to our own planet Earth. I have been meeting with people.
Senator Boxer has too in her global warming initiatives. Every sci-
entist or environmental minister is crazy about NASA and also
about the National Science Foundation (NSF) and about National
Oceanic and Atmospheric Administration (NOAA). Because of our
size, our scope, and our talent, we have become the indispensable
nation in terms of the science that we do for our planet. Therefore,
anything that we are going to do to solve the problems of our plan-
et has to be rested on that.

So we worry about that and do we have enough to do what we
are doing? Could you comment on it? Because we see you and
NOAA, working with the NSF and National Institute of Standards
and Technology, we save lives and we are saving the planet.

And what an incredible role of public diplomacy. You and I are
sitting here talking about treaties with the Russians on making
sure we do not proliferate, but those school kids in Australia or
South Africa or Southeast Asia are looking at the same Hubble as
the south Baltimore kids. The Danish environmental minister is
looking at the Hubble stuff the way they are looking at the NOAA
stuff over in India.

So we know that Secretary Rice thinks she is the diplomat, but
so is NASA. And we view Hubble as one of our first technological
diplomats.

So, my point is that where are we in terms of what we continue
to do and in these new missions.

Dr. GrRIFFIN. Well, Senator, although you did not ask, I could not
agree with you more about the value of our space program as an
instrument of positive American image and diplomacy in the world.
Truthfully, over 60 percent of our science missions are done on a
collaborative basis with other nations. Sometimes we supply an in-
strument. Sometimes we supply the major part of the spacecraft.
But either way the collaborations that we do work, and they work
for the United States and for everyone in the world.

Now, our science budget. I need to say a couple of things. First
of all, our science budget as a fraction of our portfolio is around 32
percent this year, and it is at historically high levels. So science is
well funded at NASA. It is not growing as much as we would like
until 2011 when we retire the Shuttle. Science resumes its growth
at the top line starting in 2011.

As you noted yourself, in these current years, our entire NASA
top line growth is only 1.8 percent, and so for science to be slightly
less than that is not a major difference between the agency’s top
line and the science portfolio top line.

We are budgeted to meet the commitments that we have made,
everything from Hubble and James Webb down to the Mars science
lab and other things in other divisions of our science portfolio. We
are budgeted to meet the commitments we have made to you.

Certainly it is always possible, just as in our human space flight
program, more money will buy more product. And there are always
more new and interesting and fascinating science missions to do.
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But we have a rich plate of missions, and I believe that we are ade-
quately funded to execute the ones we have said we will execute.

Earth science did receive an increase this year I think in respect
to the Earth science decadal. That is something we wanted to do.
I was one of the people calling for a decadal 3 years ago and now
we have one, and we are pleased with it. We have revamped our
Earth science portfolio to respect that decadal. But at the same
time, astrophysicists and planetary scientists and heliophysicists
also have decadal surveys, and we try to honor those missions as
well.

EARTH OBSERVING SENSORS

Senator MIKULSKI. Well, first of all, that is heartening to hear,
and know that we have just a great passion about this.

I know you are so busy.

You know, there are things I want to talk about with both
science and education. Let me come back to I think a very poignant
moment.

The National Academy of Science. This goes to what they tell us
they are concerned about. According to the National Academy, 40
percent of the Earth-observing sensors that are now in orbit will
cease to function by the end of the decade unless they are replaced.
And my question is, well, what does that mean? And what is
NASA’s plan to replace those sensors and satellites? In other
words, do we have the money to even continue to do the pretty
spectacular work we are already doing?

Dr. GRIFFIN. Right. We are in a difficult period right now. If you
look at the sensor level on Earth sciences for climate research and
environmental monitoring, we are in a difficult period because, as
you know, the Department of Defense, the NOAA, and NASA
NPOESS program being executed by the Air Force encountered
some severe cost problems. And so the NPOESS spacecraft have
been descoped. This has been the subject of other hearings before
other committees of this Congress.

Senator MIKULSKI. I know.

Dr. GRIFFIN. And so the climate research sensors that were origi-
nally planned to go on NPOESS will now not fly on NPOESS. Now,
we have known this for over 1 year. We have been scrambling to
try to find ways to remanifest those climate research sensors on
other missions, and we are doing that. But the recovery plan from
the NPOESS descope of climate research sensors cannot happen in-
stantaneously. Moreover, NASA was not budgeted for these addi-
tional climate research sensor flight opportunities because that
budget went to NPOESS.

So in the White House and at NASA, by all means, we do recog-
nize the seriousness of the concern about replacing the climate re-
search sensors on orbit today. That was one of the originally in-
tended purposes of NPOESS and we are having to find other ways
to do it. And we are working that plan as aggressively as we are
able.
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NATIONAL POLAR-ORBITING OPERATIONAL ENVIRONMENTAL SATELLITE
SYSTEM (NPOESS)

Senator MIKULSKI. Well, the subcommittee and its staff would
like to have an ongoing conversation with you about this. First of
all, we are very concerned about NPOESS.

Dr. GRIFFIN. Yes, ma’am.

Senator MIKULSKI. We have raised it and it has been an enor-
mous challenge. Of course, our overall satellite capabilities are of
growing concern.

But let me go to our accountability issue, and then we will con-
clude shortly. The Congress is going to have a commemorative cere-
mony noting the melancholy event that occurred 40 years ago to-
morrow with the assassination of Dr. King. Both the House and
Senate will gather for just a moment of reflection and really re-
newal to a commitment against violence in the world.

NASA has informed us that of 12 science missions that are under
development, 4 are over budget and 8 are behind schedule. We
would like to talk with you about that in more detail as we look
at this, one, maintaining the schedule but also where those four
missions are over budget. We are not going to go into that because,
again, I want to join my colleagues.

I know Senator Shelby wanted to also ask about aeronautics and
about education. The aeronautics is part of the NASA mission in
education. So, we will follow up with aeronautics as we talk about
it when we come together. Education, of course, continues to be
such a major role at NASA.

CHAIRMAN’S CLOSING REMARKS

And I just want to tell you a story before we conclude about what
your NASA Goddard people did that was so spectacular. We, in
Baltimore, are the home to the National Federation of the Blind.
It is their global headquarters.

Some years ago, a wonderful Ph.D. by the name of Dr.
Zabrowski, who just passed away, wanted to move the blind into
the future and the new economy. Over 40 percent of all blind peo-
ple live below poverty level because they do not have access to edu-
cation that often takes them into the new careers. So, they did
that. And one of the things they wanted to do was see if blind kids
could have access to information about astronomy.

On a modest grant of $50,000 from Goddard, working with the
National Federation of the Blind, the Goddard Genius Club, and
the Smithsonian Institution, we have now produced a textbook for
blind kids, for middle school and high school, on astronomy. It is
called “Touching the Invisible Sky.” And when you see this book—
have you seen it?

Dr. GRIFFIN. I have seen it, ma’am. It is incredible.

Senator MIKULSKI. It is incredible. The text is in Braille, but the
pictures of the Hubble and other cosmic photographs are in these
raised images that is having a profound impact.

And when I went to Dr. Zabrowski’s memorial service and told
the gathering over 600 people about this book and presented a copy
in behalf of all of us to their library—but it will be widely dissemi-
nated—the audience response was overwhelming. And the response
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afterwards, as people came up, parents were talking about they do
not know if their kids will be astronomers, but they know that they
could go into science. They could go into technology. If you are
blind, you can hear very well. There are jobs and everything from
national security to other things.

So, you know, this is really about changing lives, transforming
lives, and so on. And NASA is doing such great work. If we take
the time for a modest $50,000 and transform opportunities for
blind children—and once again, it will happen not only for our kids
here in our own country, but this will go to south Baltimore and
South Africa and so on. I mean, I think this is what we are all
about.

So, we want to go to the Moon and we want to get out there to
Mars, return our astronauts safely. And we want to see what we
can do to help you.

So, I think we have covered our testimony today. I was kind of
doing double dutch here. We will continue our conversations with
you.

We hope to have our bill ready. We view the President’s request
as the minimum threshold. We are going to see what other ways,
given our allocation, we can add to this to accelerate our capabili-
ties of closing the gap, as well as improving our science and aero-
nautics capability and see what we can do. I also will pursue add-
ing that amendment for another $1 billion as emergency funding.

So, since there are no further questions—and do not think that
because my other colleagues are not here they are not interested.
Many are chairing their own hearings on our accelerated schedule,
and others are involved in the mortgage foreclosure.

ADDITIONAL COMMITTEE QUESTIONS

So, since there are no further questions—and Senators may sub-
mit questions for the subcommittee’s official record.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR RICHARD C. SHELBY
ROBOTIC LUNAR LANDER

Question. 1 am pleased to see the budget request has a proposed lunar robotic
lander mission for the Moon. This proposal comes on the heels of funding provided
b}lr this committee that followed recommendations from the National Research Coun-
cil.

Can you expand on what this mission will entail and how the workload will be
distributed and managed for this mission?

Answer. The Science Mission Directorate (SMD)-sponsored Lunar Science Pro-
gram Office at Marshall Space Flight Center (MSFC) will provide program manage-
ment for the Lunar Science Program, consisting of a small-sat lunar orbiter and a
series of mini-landers. The Lunar Science Program Office will establish a mini-land-
er project, also to be located at MSFC, using the capabilities of the LPRP office to
conduct a phase A and begin Phase B. In fiscal year 2008-2009, the focus of the
mini-lander project will be on defining the mini-lander design through Preliminary
Design Review. As appropriate for the missions, SMD will define significant roles
for the Applied Physics Lab (APL), Ames Research Center (ARC), the Goddard
Space Flight Center (GSFC) and the Jet Propulsion Laboratory (JPL).

Question. When do you anticipate this mission and will be ready to go to the
moon?
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Answer. The first two mini-landers, which will be developed by MSFC and the
APL, are envisioned to be launched in the 2013-14 timeframe. Further definition
will be undertaken as part of the Pre-Phase A identified in the previous question.

Question. Is there potential for these landers to be the first in a series of similar
missions?

Answer. It is envisioned that these landers will be the backbone nodes of an Inter-
national Lunar Network providing a series of standardized seismic, heat flow, and
other scientific measurements (provided by both the United States and international
partners). In addition, Exploration Systems Mission Directorate (ESMD) and SMD
will cooperate on the definition of key enabling technologies that might be suited
for flight on one or more of the mini-landers.

EDUCATION CUTS

Question. How can we take the ACI model and apply it to NASA education pro-
grams to encourage students to want to become future scientists and engineers?

Answer. NASA Education is taking steps that align with the ACI model to encour-
age students to enter STEM fields.

A C’:I‘Ihe following activities reflect direct action based on the recommendations of the

—Pursuant to Conference Report accompanying the America Competes Act, NASA
is required to submit to Congress and the President an annual report describing
the activities conducted pursuant to Section 2001 of the America COMPETES
Act, including a description of the goals and the objective metrics upon which
funding decisions were made. NASA will submit the first of these reports in
January 2009.

—Also pursuant to Section 2001, NASA will submit a plan for assessing the effec-
tiveness of the Agency’s science, technology, engineering, and mathematics edu-
cation programs in improving student achievement, including with regard to
challenging State achievement standards.

—NASA is utilizing the Undergraduate Student Research Program to support
basic research projects on STEM subjects.

—NASA is also leading the interagency ISS Education Coordination Working
Group, with its concept plan, “An Opportunity to Educate: ISS National labora-
tory,” which was submitted to Congress on June 20, 2008. The Working Group
is also in early discussions with other interested agencies that are not formal
participants.

Pursuant to direction included in the Explanatory Statement accompanying the
fiscal year 2008 Consolidated Appropriations Act, NASA’s Office of Education will
soon release a competitive solicitation to the university community, based upon rec-
ommendations from Earth Science and Application from Space: National Impera-
tives for the Next Decade and Beyond, prepared by the National Research Council
in 2007.

—The solicitation will address innovative opportunities for educating students on
global climate change with a special component focusing on teacher education
preparation (pre-service).

NASA is also pursuing other interagency activities that will facilitate the en-

hancement of its STEM education program.

—NASA Education serves on the Education Subcommittee of the National Science
and Technology Council (NSTC) Subcommittee on Science, which is providing
a report based on the Academic Competitiveness Council recommendations.

—The Office of Education also represents the Agency on the Interagency Aero-
space Revitalization Task Force, a group of federal agencies with a vital interest
in strategic planning for STEM education to strengthen the science and tech-
nology workforce.

EPSCOR AND SPACE GRANT FUNDING

Question. Are these reductions because the programs are ineffective in their objec-
tives?

Answer. NASA has not de-emphasized its education program nor reduced these
two projects being ineffective in their objectives. Though the 2009 request for NASA
education is a reduction of $31.2 million from the 2008 enacted budget, it reflects
the reality of addressing increasing mission operational requirements within limited
funding.

Each program area in the Agency was impacted by the need to redirect funding.
The overall Office of Education’s budget reduction was further influenced by “Re-
sults Not Demonstrated” rating in last year’s OMB Performance Assessment Rating
Tool (PART) analysis due to the agency not providing sufficient data indicating the
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program’s effectiveness. Baseline data and results have now been submitted to OMB
for review. Education is and will continue to be a fundamental element of NASA’s
activities reflecting a diverse portfolio of Higher Education, Minority University Re-
search and Education, Elementary & Secondary/Education, and Informal Education
Programs.

For Space Grant, the quantitative change between the fiscal year 2009 and fiscal
year 2008 budgets in DIRECT dollars is a decrease of $6.9 million. The Space Grant
two tiers of alliances (35 states and 17 states) are funded at $730,000 and $535,000;
respectively, in fiscal year 2008. As with all projects, the request includes agency
administrative full costs that include corporate general and administrative costs,
which are determined by the Office of the Chief Financial Officer (OCFO), as well
as project-specific costs. For fiscal year 2008 Space Grant, the corporate general and
administrative costs are approximately $7.6 million. Final allocations are dependent
upon the passing of the NASA Appropriation and subsequent approval of the NASA
Operating Plan. Funds will be apportioned to the Space Grant consortia in a pro
rata manner consistent with 35 Designated consortia and 17 Program Grant/Capa-
bility Enhancement consortia.

Question. Are there better places for us to focus our resources for education fund-
ing, and if so, what education programs do you believe work the best at NASA?

Answer. NASA’s Agency goals in education are outlined in both the 2006 NASA
Strategic Plan and the NASA Education Strategic Coordination Framework: A Port-
folio Approach.

All of NASA’s education efforts are part of an integrated Agency-wide approach
to human capital management. Within the NASA Strategic Plan, education is iden-
tified as a crosscutting function that supports all of the Agency’s strategic goals and
objectives.

For the fiscal year 2009 budget, Education used a defined process to create a bal-
anced portfolio of investments to address the NASA Strategic Plan, recommenda-
tions from the National Research Council (NRC), and education community prior-
ities.

Each project within the portfolio is mapped to one of the following Outcomes as
defined in the NASA Strategic Plan and the Education Strategic Portfolio Coordina-
tion Framework:

—OQutcome ED-1: Contribute to the development of the STEM workforce in dis-
ciplines needed to achieve NASA’s strategic goals through a portfolio of pro-
grams.

—Outcome ED-2: Attract and retain students in STEM disciplines through a pro-
gression of educational opportunities for students, teachers, and faculty.

—Outcome ED-3: Build strategic partnerships and linkages between STEM for-
mal and informal education providers that promote STEM literacy and aware-
ness of NASA’s mission.

Background:

In 2006 and beyond, NASA will pursue three major education goals:

—Strengthen NASA and the Nation’s future workforce—NASA will identify and
develop the critical skills and capabilities needed to ensure achievement of
NASA’s mission. To help meet this demand, NASA will continue contributing
to the development of the Nation’s science, technology, engineering, and mathe-
matics (STEM) workforce of the future through a diverse portfolio of education
initiatives that target America’s students at all levels, especially those in tradi-
tionally underserved and underrepresented communities.

—Attract and retain students in STEM disciplines.—NASA will focus on engaging
and retaining students in STEM education programs to encourage their pursuit
of educational disciplines and careers critical to NASA’s future engineering, sci-
entific, and technical missions.

—Engage Americans in NASA’s mission.—NASA will build strategic partnerships
and linkages between STEM formal and informal education providers. Through
hands-on, interactive educational activities, NASA will engage students, edu-
cators, families, the general public, and all Agency stakeholders to increase
Americans’ science and technology literacy.

10 HEALTHY CENTERS

Question. One of the challenges in running NASA is keeping a workforce and the
agencies aging facilities running and operating efficiently. You have mentioned in
the past of maintaining 10 healthy and productive centers. Not all centers are the
same in their health, in fact, some will likely be healthier than others.

Can you give this committee an idea of which centers, in your opinion, are
healthier and which ones are not quite as healthy?
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Answer. Achieving the Agency’s Space Exploration mission is a challenge requir-
ing NASA to draw on all of its expertise and resources. Mission success will depend
on ten strong, healthy centers. NASA’s Strategic Management Council (SMC) has
developed a set of attributes that define strong, healthy Centers as:

—Centers strategically positioned, configured, and operated to support NASA’s

Mission.

—Centers that are prepared to execute programs and project responsibilities suc-
cessfully and are prepared to adjust or adapt to changes necessary for future
Center and Agency success (i.e., Centers doing the right job with the right num-
ber of competently prepared people supported by the right mix of state-of-the-
art facilities and the right budget.)

The indicators of strong and healthy centers can be grouped into two major cat-

egories:

—Human Capital.—The ability to productively utilize the NASA workforce and to
adjust workforce size and skills to meet current and future mission require-
ments and sustain the operations of the center.

—Physical Capital.—The quality and utilization of mission and center institu-
tional assets (facilities, buildings, etc.) required to meet not only NASA pro-
grammatic goals, but also to sustain national interests while providing for safe
and stable center operations.

Human Capital —NASA plans to assign important spaceflight development activi-
ties in exploration and science to all of the Centers. Workforce planning has been
more effectively integrated into the annual budget process and the assignment of
work to the NASA workforce is supported though a high level of collaboration be-
tween the programs and the Centers. Where work demand exceeds available work-
force at a center, it is shifted to centers where workforce is available. In the out-
years of the budget planning horizon, ARC, GRC, LaRC and DFRC have a small
amount of workforce available that have not yet been planned to identified program
demand and funding. However, matching work assignments to this workforce is a
manageable challenge that we expect to resolve as we complete the development of
our fiscal year 2010 budget. An additional measure of workforce health is its
scalability. NASA can adjust the size of its workforce through strategies such as
buyout and early retirement incentives, hiring controls, and expanded use of non-
permanent workforce; i.e., term appointments. At the monthly Baseline Performance
Review, NASA senior leadership reviews key workforce metrics to monitor Center
workforce health and make adjustments as needed.

Facilities.—The condition of NASA facilities are approximately consistent from
Center to Center. Facilities condition varies from Center to Center by 0.7, rated on
0 to 5.0 scale.

Question. If there are centers that are struggling to be healthy, would it not be
fair to consider converting a less healthy center into some other instrument that
NASA could utilize like a federally funded research and development center
(FFRDC)?

Answer. There are currently no large differences in Center health across the
Agency, primarily due to the efforts of NASA’s leadership over the past three years
in assigning exploration and science development work to strengthen and maintain
a healthy workforce balance. NASA will continue to face challenges but intends to
work proactively and strategically to mitigate issues. In 2004-2005, NASA inves-
tigated the possibility of converting the operations and management of some NASA
Centers to other organizational models such as FFRDCs, Government Corporations
or university consortia. At that time, several Centers had significant issues that
contributed to their unhealthy state. Since then, the goal of 10 healthy Centers has
been developed and maintained, and NASA is not currently pursuing other organi-
zational models for its Centers.

EXPLORATION ACTIVITIES

Question. You have already touched on what is currently happening in with the
Ares and Orion programs. These programs are integral to maintaining our Nation’s
manned spaceflight activities.

Can you provide us an update on where we are in the schedule?

Answer. NASA’s Constellation program has moved beyond being just a mere con-
cept on paper; we are making real progress. We have tested hardware; we have test-
ed landing systems; and we have logged thousands of hours in wind tunnels. So far,
the Ares I project has conducted more than 4,000 hours of wind tunnel testing on
subscale models of the Ares I to simulate how the current vehicle design performs
in flight. These tests support development of the J-2X engine for the Ares I and
the Earth Departure Stage of the Ares V. By December 2007, all major elements
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of the Orion and Ares vehicles were placed under contract. This year, Constellation
will be busy with hardware activities which include fabrication of the First Stage
Development Motors 1 and 2 for Ares I; complete construction of the Upper Stage
Common Bulkhead Demonstration article and also deliver the first Ares I-X dem-
onstration test flight hardware to KSC in October 2008. Orion will be just as busy,
culminating the year with a test of its launch abort system at the U.S. Army’s
White Sands Missile Range (WSMR) in New Mexico.

All activities are progressing to support all planned design reviews. The Ares I
and Orion projects recently completed their Systems Definition Review (SDR) and
the Preliminary Non-Advocate Reviews that confirmed NASA is employing a strong
systems engineering approach to refine the current program requirements and the
requirements were properly allocated down to the projects. Orion and Ares I
Projects are currently proceeding toward their individual Project level Preliminary
Design Reviews (PDR) by the end of the year. These reviews provide opportunities
to confirm that the subject activities, products, and process control requirements
have been adequately flowed to—and implemented within—the Projects. The
Projects, along with the program, are tracking all products required for PDR to in-
sure all data is available on time and at the appropriate maturity level.

Question. Are there any technical issues that NASA is aware of today that will
cause the current schedule to slip and make the gap between the Shuttle retirement
and Ares and Orion even longer?

Answer. NASA is very confident in the capability of our government and con-
tractor Constellation team, to accomplish this complex system acquisition. We are
not dependent on the development of exotic new technologies to make this program
a reality. Our challenge is the integration of complex systems that must work to-
gether. Issues have and will inevitably arise, but none are expected to delay the Ini-
tial Operating Capability of Ares and Orion, set for March 2015.

NASA is continuing the design process for the Orion and is pleased with the
progress made so far. The current design configuration establishes a robust vehicle
and meets the weight requirements, including meeting the more demanding lunar
configurations. However, NASA recognizes that the design is still young and much
work remains to be done to complete it. Some of the key areas NASA is following
closely with Orion are:

—Crew support for safety;

—Ensuring the vehicle adequately supports the crew in the event of contingency
landings when the crew may have to spend an extended period of time in the
vehicle prior to recovery by ground support teams;

—Landing scenarios assessment;

—The assessment of mass threats and opportunities against the Orion PDR con-
figuration; and

—Understanding the vulnerabilities of the vehicle design and understanding the
Loss of Crew and Loss of Mission probabilities.

Question. What would it take to make these systems come on-line sooner, or are
we at a point where no matter how much additional funding is provided, the suc-
cessful launch of the Constellation vehicles cannot be accelerated?

Answer. Full funding of NASA’s fiscal year 2009 budget request for Constellation
is needed so that we can continue successful transition between the Shuttle and the
Orion and Ares I. The fiscal year 2009 budget request supports Orion IOC in March
2015 at a 65 percent cost confidence and full operational capability (FOC) in fiscal
year 2016, though NASA is working to bring this new vehicle online sooner.

In preparation for NASA’s fiscal year 2010 budget submission to Congress next
year, NASA is beginning to make several new assessments of the program plans,
budget available and schedule for the Orion and Ares vehicles. Although those cal-
culations are not final, NASA believes that acceleration to September 2014 I0OC may
be possible if additional funding for these vehicles beyond what is projected in the
fiscal year 2009 Presidential Budget Request were made available.

FINANCIAL SYSTEMS

Question. For several years now this committee has asked about NASA’s financial
systems. NASA has a recent track record of failing its independent audits. We keep
being reassured that the financial system was being improved.

Can you point to any improvements in the way NASA keeps track of its $17 bil-
lion in funds?

Answer. NASA has two remaining material weaknesses: Financial Systems, Anal-
yses, and Oversight (FSAO); and, Enhancements Needed for Controls Over Prop-
erty, Plant and Equipment (PP&E) and Materials. The FSAO material weakness ad-
dresses multiple entity-wide internal control weaknesses, identified by the agency’s
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independent auditor. To resolve these issues, NASA has developed a Comprehensive
Compliance Strategy (CCS) that focuses on ensuring compliance with Generally Ac-
cepted Accounting Principles (GAAP) and other financial reporting requirements.
The CCS also covers the standards and requirements necessary to cure deficiencies
noted in recent audit and related reports. The CCS serves as the basis for imple-
menting comprehensive proactive corrective actions and provides the guiding prin-
ciples for executing effective financial management functions and activities with in-
ternal control and compliance solutions inherently embedded in the processes.

In the first quarter of fiscal year 2008, NASA undertook an internal review and
engaged a nationally-recognized accounting firm to perform an in-depth analysis of
requirements for NASA to be in compliance with GAAP and other applicable finan-
cial standards, to demonstrate such compliance through auditable evidence, and to
operate with robust and comprehensive internal controls. Validation of this frame-
work and plans to implement the required actions to conform NASA policies to this
framework were completed in the second quarter of fiscal year 2008. An assessment
of the remedial actions necessary is underway, and upon completion of the assess-
ment, timing and phasing for resolution will be determined. The CCS provides the
critical path milestones for NASA to resolve the FSAO material weakness.

The Property, Plant and Equipment material weakness is comprised of issues pri-
marily related to the agency’s reliance on contractors to “report property values at
periodic intervals without robust agency-wide detect controls,” and difficulties en-
suring the completeness of balances for certain legacy assets.

In November 2007, NASA implemented a new policy and related procedures for
identifying the cost of individual assets throughout the asset’s acquisition lifecycle.
This policy change was based on guidance received from the Federal Accounting
Standards Advisory Board (FASAB). These changes support the verification and rec-
onciliation of asset values for those assets developed through new contracts (post
November 2007) and certain large pre-existing contracts. For legacy assets, like the
Space station and Space Shuttles, NASA does not have the necessary supporting in-
formation available to provide auditable book values for the Space Shuttle and the
International Space Station (ISS). Together, Shuttle and ISS related assets cur-
rently represent over $14 billion of the total $20.6 billion PP&E net asset value re-
ported in the September 30, 2007 fiscal year-end financial statements. While certain
of the existing Shuttle and ISS assets will be transitioned for use on other NASA
programs, much of this issue may become moot with the passage of time, as the
Shuttle is to be retired in 2010, and the ISS is being depreciated based upon a 15-
year specification life through 2016. While the ISS depreciation schedule naturally
leads to 2016 as an outside date for resolution of this issue, NASA is presently de-
veloping and evaluating a variety of alternatives with a view to achieving a more
timely, albeit still cost efficient and effective, solution for this issue.

Question. Will we see any improvement in how NASA manages its funds so that
it is clear to everyone what is happening with taxpayer funds?

Answer. Even though we still have two material weaknesses outstanding, NASA
has high confidence in the current data collected and reported in our financial sys-
tems from our contractors and NASA facilities. With this data, we are reporting
monthly program status to NASA management and Congressional members and
staff. We are actively using this information to make decisions daily about the exe-
cution of our programs and projects. Our financial systems permit a comprehensive
monthly assessment of the execution status of our projects, helping us to identify
which projects might require additional funding, and which may be potential
sources for funds re-balancing. You will see operating plan requests that are based
upon this level of insight.

Our financial systems now provide standard data reports that can be used by sen-
ior managers to assess how well projects are using their appropriated funds and to
allow managers to make corrections as needed to ensure proper funds management.
Starting last summer, we initiated an Agency-wide effort to ensure efficient use of
appropriated funds, with a goal of reducing our end of year unobligated balances
by over 40 percent. Through better reporting, better funds distribution processes,
and better management tools and standards, we expect to achieve this goal by the
end of fiscal year 2008.

Question. In your proposed budget for the Shuttle, there is funding identified
through fiscal year 2011. For a vehicle that has been around as long as the Shuttle,
I find it hard to believe that the program can be completely closed out in that short
of time. What is the plan to fund and perform this close out activity?

Answer. Current plans call for Shuttle transition and retirement real and per-
sonal property disposition activities (the long-term item in transition and retire-
ment) to be effectively complete (with no further significant budget impacts to ongo-
ing programs) by about the middle of the next decade. Shuttle transition and close-
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out began two years ago and the rate of closeout continues to increase as the Shut-
tle flies out the remaining manifest. The goal, projections, and progress indicate
that Shuttle closeout will be well on its way to completion at the end of 2010. NASA
will develop estimates for transition and retirement funding needed from 2011 and
later during the formulation of the fiscal year 2010 budget. It is important to note
that NASA continues to disposition Apollo-era property at a low level even today,
thirty-two years after the last flight of an Apollo vehicle.

The in-year resources (i.e., those from fiscal year 2006-10, the end of the Space
Shuttle Program) for Transition and Retirement (T&R) activities are already incor-
porated in the Space Shuttle Program budget line. The out-year costs (i.e., those
from fiscal year 2011-15) for T&R activities are being generated now as part of the
formulation of the fiscal year 2010 President’s Budget request. The budget projec-
tion will benefit from trade studies and “what-if” exercises conducted since the de-
velopment of the fiscal year 2009 request, and will reflect an increasingly mature
understanding of Constellation Program requirements. Every time NASA has pro-
jected out-year T&R costs, the numbers have decreased. Thus, the Agency didn’t
want to prematurely commit to a firm set of out-year numbers, since data and
trends indicate that transition and retirement costs will be lower than the estimate
from 2007. In not “locking in” higher projections, NASA hopes to incentivize people
to find the best methods and approaches for the Agency.

Question. What are your observations on the Chinese space program and what
does it mean for our Nation?

Answer.

Assessment of Chinese Capabilities to Mount a Human Lunar Mission

Chinese space officials have openly discussed plans to conduct spacewalking dem-
onstrations next year, orbital rendezvous and docking operations by 2010, and a
robotic lunar landing mission by 2012. Based upon a careful review of open source
information concerning the capabilities of the Shenzhou crew vehicle and the
planned Long March 5 rocket, it is my considered judgment that, although China’s
public plans do not include a human lunar landing, China will have the technical
wherewithal to conduct a manned mission to the surface of the moon before the
United States plans to return.

While initial Chinese mission(s) to the moon would not have the long-term sus-
tainability of our own plans for lunar return, I believe China could be on the moon
before the United States can return.

China is prosecuting a fully indigenous program of human spaceflight develop-
ment. They have adapted the design of the Russian Soyuz vehicle to create their
own Shenzhou, which is more spacious, more capable, and better suited for long du-
ration space missions than its Russian antecedent. China plans to conduct its first
spacewalks and orbital rendezvous operations in 2008 and 2010, and to build a
small space station in the next few years. All of this has been openly announced.
Their accomplishments so far give me no cause to doubt their ability to carry out
these plans.

With the first manned Shenzhou flight in October 2003 China surpassed by itself
the accomplishments of all six U.S. Mercury missions in the early 1960s. The second
Shenzhou flight in 2005 demonstrated most of the accomplishments of the first
three U.S. Gemini missions in 1965. They will soon demonstrate the rendezvous and
docking capabilities pioneered by the United States in the Gemini program in 1966,
by docking a Shenzhou spacecraft with another Shenzhou, or with an orbital module
left by a prior mission.

These examples illustrate a fundamental difference between the development of
the Chinese human spaceflight program, and that of the United States and Russia.
Because China can follow established technical paths, they do not have to verify the
basic feasibility of their approach. They need only to demonstrate that their systems
work as designed to accomplish tasks which are by now well understood. Thus, each
step in space can take them to a new capability plateau, eclipsing the equivalent
of several pioneering but tentative steps in an earlier era. The United States re-
quired twenty-one human spaceflights to reach the moon in the 1960s. China should
not need so many.

The second major initiative for which the Chinese have demonstrated significant
progress is the development of the Long March 5 launch vehicle. They have con-
ducted several rocket engine tests over the past two years, and plan to conduct dem-
onstration flights in 2008-11. The Chinese have advertised its capability as 25 met-
ric tons (mT) to low Earth orbit (LEO), rivaling or surpassing the largest expendable
launch vehicles available today, which have a capacity of approximately 20 mT, or
slightly greater. I believe that China’s concerted, methodical approach to the Long
March 5 development, along with recent construction of a new launch facility on
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Hainan Island, puts them on track to bring the Long March 5 online by 2013-14,
their stated intention. NASA’s Ares I rocket, which will have similar capabilities,
will not be fully functional until March 2015, according to current plans.

Third, China has developed and demonstrated a dual launch processing capa-
bility. This capability, together with the 25 mT-to-LEO capacity of the Long March
5, allows China to reach the “tipping point” critical to executing a manned mission
to the Earth’s moon. As one possible approach, this can be done by means of two
dual-launch sequences.

The first Long March 5 would place, in Earth orbit, a lunar lander similar in size
and mass to the Apollo Lunar Module, about 14 mT, together with a lunar orbit
injection (LOI) stage weighing 6 mT. With a second Long March 5 launch, the land-
er and LOI stage would be joined in Earth orbit by a 25 mT Trans-Lunar Injection
(TLI) stage. The two payloads would rendezvous and dock automatically, as the Rus-
sian Soyuz and Progress vehicles do at the International Space Station today. After
docking, the TLI stage would send the combined payload to the moon. Injection into
lunar orbit would be accomplished by the LOI stage, leaving the lander poised to
wait for a few weeks—or even months if necessary—for the second launch sequence.

The second pair of Long March 5 launches would place in Earth orbit a crewed
Shenzhou vehicle and LOI stage with one launch, and a TLI stage with the other.
As in the earlier sequence, the Shenzhou would rendezvous and dock with the TLI
stage, which would send the combined stack to the moon. The LOI stage would de-
celerate the Shenzhou into lunar orbit, where it would then dock with the waiting
lander. The Shenzhou would differ from today’s Earth-orbital version in two re-
spects. It would require larger propellant tanks to allow it to depart lunar orbit for
the return to Earth, and it might require a thicker heat shield to withstand atmos-
pheric entry upon return from the moon. Neither of these modifications presents a
significant challenge. The lunar version of Shenzhou would weigh about 11 mT, con-
siderably less than the 14 mT lunar lander, so the delivery of a lunar-capable
Shenzhou to lunar orbit presents no difficulty.

After rendezvous, the Shenzhou crew would transfer to the lander, land on the
moon’s surface, remain for several days, depart, rendezvous again with the
Shenzhou, and return to Earth. (Parameters and assumptions for this scenario are
summarized in the attached Technical Notes.)

What is fundamentally different about the dual-launch capability that the Chi-
nese have demonstrated, and could well develop for the Long March 5, is that it
enables human lunar missions without requiring a 120 mT class vehicle like the
Apollo-era Saturn V, or our planned Shuttle-derived Ares V. This technique is not
particularly cost-effective and is not easily scaled to a sustainable operation, but it
does offer a path to “boots on the moon” without the development of a heavy-lift
launch vehicle.

Apart from the lunar lander itself, this approach requires for its implementation
only modest developments beyond the existing Shenzhou and the Long March 5 ve-
hicles. The new elements for a lunar mission are the TLI and LOI stages, which
would be essentially the same aside from the size of the propellant tanks employed,
and which would utilize the upper-stage engines from the Long March 5, with mod-
est improvements. This is a minor developmental excursion from Long March 5
technology.

China has not announced any intention to develop a human lunar lander. How-
ever, I note that China recently launched its first robotic lunar orbiter mission, and
has announced plans for a robotic lander by 2012 and a robotic sample return mis-
sion in the 2017-2020 timeframe. The developments in communications, tracking,
guidance, navigation, and control required to execute robotic lunar orbital and land-
er missions are identical to those for a manned system, irrespective of whether or
not the lander itself is scaleable to human missions. Inasmuch as the design param-
eters of the Apollo lunar lander are widely known and well within today’s state of
the art, the development of a similar vehicle by the Chinese should not present a
significant problem.

Pending development of a Chinese manned lunar lander, a fly-by or orbital mis-
sion around the moon could easily be executed with the Shenzhou spacecraft and
a single pair of Long March 5 launches, as outlined above. Indeed, as a matter of
prudent engineering development, I would fully expect China to execute such a mis-
sion prior to a lunar landing. This would be completely analogous to the inspira-
tional Apollo 8 mission during the Christmas season of 1968.

Question. What do you think we need to do to maintain our advantage in space
exploration and innovation?

Answer. NASA should continue to take all steps necessary to retire the Shuttle,
which is planned for the end of fiscal year 2010. Retirement of the Shuttle is a crit-
ical step in enabling a smooth transition to NASA’s exploration program. Full fund-
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ing of NASA’s fiscal year 2009 budget request for Constellation is needed so that
we can continue successful transition between the Shuttle and the Orion and Ares
I. The fiscal year 2009 budget request supports Orion IOC in March 2015 at a 65
percent cost confidence and full operational capability (FOC) in fiscal year 2016,
though NASA is working to bring this new vehicle online sooner. Budget stability
in fiscal year 2009 is crucial to maintaining IOC. There is minimum flexibility
through fiscal year 2010, so Congressional support for budget stability is critical.

QUESTIONS SUBMITTED BY SENATOR MARY L. LANDRIEU
NASA OPERATIONS AT THE MICHOUD ASSEMBLY FACILITY (MAF)

Question. Given the vast amount of room in the MAF and the green space outside
the facility, are there any expected transfer business opportunities from other NASA
facilities to Michoud in the next year?

Answer. Since 2006, NASA has been actively supporting diversification of work
being performed at the Michoud Assembly Facility (MAF) for NASA and other orga-
nizations, and the Agency will continue to do so. Today, MAF is transitioning from
being a single-project (External Tank), government-owned, contractor-operated facil-
ity, to one being used for manufacturing by several human space flight projects for
the Constellation Program. As part of this transition, Ares I Upper Stage and In-
strument Unit work is planned for MAF, as well as Orion Crew Exploration Vehicle
manufacturing and Launch Abort System work. After completion of the Space Shut-
tle manifest in 2010, MAF’s major use will be the production of the Ares V heavy
lift rocket for Constellation.

For the next year, NASA work at MAF is focusing on: continued External Tank
production; initial start-up of Constellation Ares I Upper Stage and Orion manufac-
turing equipment installations; transitioning to a new base operations contractor;
and investigation of “enhanced use lease” opportunities by non-NASA entities.

During calendar year 2008, NASA is conducting the competition to select a new
“base operations contractor” to operate and maintain MAF for NASA and non-NASA
users. The contractor should be selected during fiscal year 2009. One reason NASA
has made the change to the way the facility is operated now, prior to the last Space
Shuttle External Tank being completed, is to facilitate the goal of enabling diver-
sification of the work being performed at MAF before the last External Tank is com-
pleted. This should partially mitigate the workforce disruption at the end of Exter-
nal Tank production.

NASA continues to refine Constellation plans this year, including plans for Ares
V launcher design and development. It is possible that these refinements may accel-
erate Ares V work at MAF into fiscal year 2012 or fiscal year 2011. If so, NASA
will inform the Committee.

Question. How about any in the next 5 years?

Answer. NASA is currently investigating the possibility of adding Ares V manu-
facturing technology demonstrations to MAF over the next three years, prior to the
start of full production of Ares V projects at MAF. These assessments will be con-
ducted incrementally over the next two years, and may or may not result in manu-
facturing technology work assignments, based on budget availability and conflicts
with work already at MAF. If work is added, NASA will inform the Committee.

Layouts for NASA floor space at MAF in the fiscal year 2013-2014 show that the
great majority of MAF floor space will be used for manufacturing equipment instal-
lation for Ares V Core Stage and Ares V Earth Departure Stage (EDS) production.
NASA floor plans show MAF floor space utilized at a very high percentage once Ares
V development begins. Because MAF utilization is projected as being high for Ares
V, and given the cost to programs of changing equipment locations once established,
NASA is not currently considering major but temporary (~two years) allocations of
production work from other projects to MAF prior to Ares V development.

NASA is currently refining plans to close out Space Shuttle External Tank pro-
duction after the last Space Shuttle mission in fiscal year 2010. Work to dispose of
materials and tooling no longer required for Space Shuttle production and unneeded
for Constellation production will be conducted by a subset of the existing MAF con-
tractor workforce. These plans are expected to be completed by October 2008. When
these plans are completed and the amount and duration of work to dispose of Exter-
nal Tank manufacturing equipment is understood, NASA will inform the Com-
mittee.

Question. Will you commit to do a thorough review of possible transfer opportuni-
ties which may help “bridge” employment at the Michoud Facility? (Yes/no)
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Answer. As stated in response to the previous question, NASA is currently con-
ducting a competition to select a new “base operations contractor” to operate and
maintain MAF for NASA and non-NASA users. The contractor should be selected
during fiscal year 2009. One reason NASA has made the change to the way the fa-
cility 1s operated now, prior to the last Space Shuttle External Tank being com-
pleted, is to facilitate the goal of enabling diversification of the work being per-
formed at MAF before the last External Tank is completed. This should partially
mitigate the workforce disruption at the end of External Tank production.

NASA is also exploring the potential of “bridge” employment at our impacted fa-
cilities, which may take the form of cross-training key Shuttle personnel to work
on Constellation projects and/or early builds of some Constellation hardware. Also,
in preparation for next year’s budget submission to Congress, NASA is undertaking
several programmatic trade studies for how best to plan and organize Constellation
work, including the post-2010 flight test program, with an eye toward enhancing our
test program and mitigating workforce impacts as we retire the Space Shuttle and
transition to new Constellation Systems.

It should also be noted that the first NASA Transition Workforce Report, sub-
mitted to the Committee on March 31, 2008, likely overstated the reduction in local
employment at MAF because of the assumptions and caveats listed in that report.
NASA continues to refine Ares V development planning, including short term manu-
facturing demonstration tasks, and these refinements may modify internal govern-
ment estimates of contracted work to be conducted at MAF from fiscal year 2010
to fiscal year 2015. If there are internal estimate changes, these would be reflected
in the next update to the NASA Transition Workforce Report in September 2008.

FUNDING FOR CONSTELLATION PROGRAM

Question. How much in additional funding would have to be added to the fiscal
year 2009 NASA budget to close or essentially close the gap between Space Shuttle
retirement and the start of the Constellation Program?

Answer. Full funding of NASA’s fiscal year 2009 budget request for Constellation
is needed so that we can continue successful transition between the Shuttle and the
Orion and Ares I. The fiscal year 2009 budget request maintains Orion initial oper-
ational capability (IOC) in March 2015 at a 65 percent cost confidence level and full
operational capability (FOC) in fiscal year 2016, though NASA is working to bring
this new vehicle online sooner. In order to accelerate the Ares I and Orion IOC, and
provide for a 65 percent cost confidence level for a September 2014 IOC instead of
March 2015, an additional $350 million in fiscal year 2009 and an additional $400
million in fiscal year 2010 would be required.

The Agency is considering a number of options for minimizing the period between
Shuttle retirement and the availability of a new U.S. crew transport capability, in-
cluding maintaining an aggressive development schedule for Orion/Ares I. However,
keeping the Space Shuttle flying past 2010 is simply not a credible way to address
this issue. The Agency cannot continue flying the Space Shuttle while simulta-
neously and aggressively developing the next-generation exploration systems under
the Constellation program. Maintaining even a minimal capability to launch two
Shuttle flights per year after fiscal year 2010 would require nearly the same infra-
structure and vendor capabilities we have today, at a cost of approximately $2.7—
$4 billion per year, which would likely come at the expense of Constellation develop-
ment. In addition, the Constellation architecture is designed to take advantage of
Space Shuttle infrastructure, production capabilities, and workforce once they are
no longer needed for flying the Shuttle. If the Shuttle were kept flying past 2010,
these capabilities could not be released for Constellation’s modification and use. As
a result, keeping Shuttle flying past 2010 would only compound the problem of get-
ting Constellation into service and would not reduce the period between Shuttle re-
tirement and the availability of a new U.S. crew transport capability.

SMALL/DISADVANTAGED BUSINESS UTILIZATION EFFORTS

Question. The Marshall Space Flight Center in Alabama currently has a U.S.
Small Business Administration (SBA) Procurement Center Representative (PCR)
which assists with small business procurement and technical assistance in that
area. It is my understanding that this PCR is responsible for Michoud in New Orle-
ans. Please provide information on the specific duties of this PCR.

Answer. Ms. Barbara (Bobbie) Jenkins is the resident SBA PCR assigned to the
Marshall Space Flight Center (MSFC), and is the liaison PCR and provides coverage
for: the Stennis Space Center, MS, and NASA Shared Services Center (NSSC),
which is located on the same campus as Stennis Space Flight Center, MS; Space
and Missile Defense Agency in Huntsville, AL; Anniston Army Depot in Anniston,
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AL, Fort Rucker, AL, the Naval Facilities Engineering Command PWD Mid-South
in Millington, TN, and the Corp of Engineers in Memphis, TN.

Following is a listing of principal duties of this SBA PCR.

The SBA PCR is responsible for representing the SBA at the foregoing assigned
installations on all matters pertaining to procurement policy or operations that af-
fect SBA’s programs or small business concerns, interest in, or doing business with,
these installations. The PCR reviews procurement plans and programs of the instal-
lation with the head of the installation or director of procurement. She evaluates
their impact on small business and recommends changes to enhance small business
participation. She develops individual plans of operation for each installation which
will ensure adequate consideration of small business and a fair share of awards to
small business.

The SBA PCR takes appropriate action to resolve policy and/or procedural devi-
ations which have significant adverse impact on contract awards to small business
anticipated or made by the installation. The PCR reviews types and classes of items
to determine which ones can be set-aside for small businesses.

The SBA PCR reviews all significant procurements not set-aside by class action
or unilateral action on the part of the installation and takes appropriate action to
facilitate individual set-aside action on procurements on which research indicates
the expectation of sufficient small business competition.

In some cases, the PCR may also review procurements that have been set-aside
for small business to see if they might be suitable for the 8(a) Program or for
HUBZone, service-disabled veteran-owned, or women-owned small business; and, if
so, the PCR takes appropriate action on a case-by-case basis to facilitate a more tar-
geted set-aside.

As required by Section 8(d) of the Small Business Act (Public Law 95-507), the
PCR reviews pre-award proposed subcontracting plans submitted by apparent suc-
cessful bidders and offerors. The PCR advises the contracting officer if plans provide
maximum practicable opportunities for small business in accordance with the stat-
ute and regulations. If not, the PCR negotiates with contracting officer to resolve
differences.

The SBA PCR develops technical data on specifications and specialized equipment
necessary to produce items on which there is limited or no small business competi-
tion so as to provide small firms with the opportunity to compete. The PCR reviews
local regulations and instructions which have an impact on small business concerns
to ensure conformity with the Federal Acquisition Regulations (FAR) and brings de-
viations that are harmful to small business to the attention of proper procurement
officials for correction.

The SBA PCR appeals unwarranted rejections or withdrawals of set-asides to the
commanding officer or to the head of the installation, and suspends procurement
until the set-aside issue is resolved. If not resolved at the installation level, the PCR
prepares and documents files for set-aside appeals to the Agency headquarters level
by the SBA Administrator.

The SBA PCR personally develops small business sources for procurements on
which such competition is needed or initiates action for other SBA offices to develop
such sources. The PCR takes action to assure that competent small business con-
cerns are included on the source list for negotiated procurement.

The SBA PCR studies the history of sole source procurement and recommends
specific components for direct competitive purchase by the Government, either
through component breakout or breakout under the high dollar spare parts proce-
dures. The PCR studies individual sole source procurement and recommends that
complete specifications and drawings be obtained from the sole source contractor
when the Government has purchased the rights to them, that competitive procure-
ments be made, and that sources furnished by SBA be given the opportunity to com-
pete.

The SBA PCR conducts interviews with representatives of small business con-
cerns and advises them how and where to sell their products to the Government.
She directs them to the cognizant purchasing offices, and, when appropriate, ar-
ranges for these firms to contact the proper SBA representative, Certificate of Com-
petency Specialist, Commercial Market Representative, Size Specialist, or Small and
Disadvantaged Business Specialist.

The SBA PCR participates in the establishment of small business award goals at
installations for which the she is responsible. The PCR evaluates the rationale on
which goals are based and negotiates with procurement officials for the raising of
targets when data warrants such action.

The SBA PCR conducts periodic seminars for interested small businesses, either
alone or with other Federal agencies, to provide an update for the small business
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community in the area regarding changes in procurement regulations and/or policies
which affect them.

The SBA PCR is responsible for the screening, identification, and referral of all
procurements to be used in the 8(a) programs nationally at the installations covered.

Question. Does this PCR also cover the Stennis Space Flight Center in Mis-
sissippi?

o Answer. Yes, as noted above, Ms. Jenkins also covers the Stennis Space Flight
enter.

Question. Please provide information on the status and whether there is any dem-
onstrated success of current Michoud small business utilization efforts.

Answer. The attached chart contains the actuals of the two major contracts cur-
rently being performed at Michoud Assembly Facility by the Lockheed Martin Cor-
poration. As reflected in the chart, on the External Tank contract, Small Businesses
are receiving 21 percent of the total contract value, which equates to $471.2 million,
and on the Facility Operations contract, Small Businesses are receiving 21.3 percent
of the total contract value, which equates to $42.3 million. Lockheed is exceeding
the negotiated small business goals for both of these contracts.

LOCKHEED MARTIN CORPORATION MICHOUD ASSEMBLY FACILITY EXTERNAL TANK AND
CONSOLIDATED FACILITY CONTRACTS

Awarded to SB of total award Facility Percent

Amount Percent NNMO4AAO2F Achieved
Current Contract Amount $22877 | oo $984 | oo
Small Business $471.2 21.0 $42.3 213
Small Disadvantage Business $109.3 49 $22.5 113
Woman Owned Small Business $71.5 3.2 $2.6 13
HUBZone $.4 2
Veteran Owned Small Business $14.8 7.5
Small Disadvantage Veteran Owned Small Business $2 1

Note: The external tank contract is NAS8-00016, and the facility contract is NNMO4AAO2F. Lockheed Martin provides this support to MSFC
at the Michoud Assembly Facility in New Orleans. These are MSFC contacts.

ENHANCED USE LEASE AUTHORITY

Question. Describe the estimated workforce impact of the expanded Enhanced Use
Lease authority on the ability to provide additional employment opportunities at
Michoud over the next five years.

Answer. Enhanced Use Leasing (EUL) will support NASA’s efforts to develop un-
derutilized real property at the Michoud Assembly facility (MAF), offsetting job
losses from the sunset of the External Tank project. EUL will provide a benefit that
will assist in marketing and developing new tenants. It will also allow NASA more
flexibility in using the income to help reduce the cost of maintaining this national
asset.

MAF is playing a major role in the Constellation program including the manufac-
ture of the Orion Command Module structure, the Service Module structure, and
the Ares I Upper Stage at MAF. Starting in 2012, manufacturing of Ares V Boost
Stage, and Ares Earth Departure Stage are planned for MAF as well. There is sig-
nificant potential and incentive for private entities to locate on the site to take ad-
vantage of common pursuits. Enhanced Use Leasing can support and provide a vehi-
cle for these pursuits. Commercial use of the space, by tier 2, 3, or 4 Space program
suppliers is expected. The proximity of suppliers can increase their understanding
of NASA program requirements and ease product delivery, expanding the skill base
and workforce pool needed to execute NASA’s next generation of vehicles.

While it is too early to project workforce estimates, NASA’s keen interest in pre-
serving the talented workforce at MAF will be key to EUL developments. Enhanced
Use Lease will allow MAF to either reduce or avoid increases to its facilities over-
head burden and to develop revenue streams for sustaining certain facilities and in-
frastructure.

NASA MAF has met with other Federal and NASA EUL implementers, such as
the Department of Energy Oak Ridge National Laboratory, to discuss their business
model for developing their science and technology park. MAF has specific, unique
capabilities which can be utilized or expanded by EUL partners. These capabilities
include extensive infrastructure for design, manufacturing, and testing of extremely
large aerospace structures; their transportation and handling including a deep-



95

water port; and the specialized environmental permits, wastewater treatment capa-
bility, and compliance management for large vehicle manufacturing.

Question. Does NASA recommend any additional steps that can be taken by the
State of Louisiana to take full advantage of this expanded authority at Michoud?

Answer. As the Senator is aware, MAF hosts the National Center for Advanced
Manufacturing (NCAM), a Federal, State, and University sponsored partnership.
The NCAM is currently involved in discussions with the State to assess workforce
retraining and benefit strategies to make sure the current MAF workforce can have
full access to proper training to attract potential new tenants.

ADDITIONAL BRIDGE EMPLOYMENT EFFORTS

Question. I would be interested if NASA could provide some specific recommenda-
tions for priority areas that Congress and the State of Louisiana can work with
NASA to provide significant “bridge” employment to help retain workers at the
Michoud facility.

In particular, are there any other Federal government programs, such as those
at the Economic Development Administration, the Small Business Administration’s
Historically Underutilized Business Zone (HUBzone) Program, or Department of
Labor assistance programs which could help the economic impact of workforce re-
ductions at the Michoud Facility?

Please provide any additional areas that the Congress and/or State of Louisiana
could help provide bridge employment at the Michoud facility.

Answer. NASA does not have a recommendation at this time. Lockheed-Martin,
the prime contractor at the Michoud Assembly Facility (MAF) for the Space Shuttle
Program External Tank, is investigating employee placement and potential new
“within the company” work assignments to MAF as a facility user following the end
of External Tank production. NASA will continue to investigate alternate business
opportunities for the MAF workforce skill types and identify these to the Committee
and Lockheed-Martin when known. NASA will investigate, during fiscal year 2009,
assistance from other Federal Government programs to affect economic impact from
MAF work changes.

QUESTIONS SUBMITTED BY SENATOR DIANNE FEINSTEIN

Question. The Western United States depends upon information collected by the
thermal infrared instrument (TIR) on the NASA Landsat satellite to measure and
monitor water supply and use. However, I understand that you have stated that
building the TIR will delay the launch schedule for Landsat 8. Other than funding,
are there any other factors that would preclude you from building the TIR and in-
cluding it on Landsat 8 without delaying the scheduled launch?

Answer. There are no substantial technical challenges associated with adding a
thermal infrared (TIR) instrument to the Landsat Data Continuity Mission (LDCM).
The challenges are in cost and schedule. TIR is not in the LDCM cost baseline, as
the LDCM conceptual design did not include a requirement for thermal imaging.
The schedule challenge arises from the risk of lengthening the potential data gap
between Landsat 7 and LDCM, although NASA’s current schedule projections for
LDCM regardless of whether it flies a TIR indicate that the mission will not be
ready for a July 2011 launch as originally planned.

Question. NASA facilities and contractors in California are helping to develop and
build the Orion Crew Exploration Vehicle for the Constellation Program; and many
key components for the Space Shuttle program. The current shuttle fleet is sched-
uled to be retired in 2010, leaving the United States without domestic capacity for
manned space flight. What level of funding is needed to restore NASA’s manned
space flight capacity before 20157

Answer. Full funding of NASA’s fiscal year 2009 budget request for Constellation
is needed so that we can continue successful transition between the Shuttle and the
Orion and Ares I. The fiscal year 2009 budget request maintains Orion initial oper-
ational capability (IOC) in March 2015 at a 65 percent cost confidence level and full
operational capability (FOC) in fiscal year 2016, though NASA is working to bring
this new vehicle online sooner. In order to accelerate the Ares I and Orion IOC, and
provide for a 65 percent cost confidence level for a September 2014 IOC instead of
March 2015, an additional $350 million in fiscal year 2009 and an additional $400
million in fiscal year 2010 would be required.

The Agency is considering a number of options for minimizing that gap, including
maintaining an aggressive development schedule for Orion/Ares I. However, keeping
the Space Shuttle flying past 2010 is simply not a credible way to address this
issue. The Agency cannot continue flying the Space Shuttle while simultaneously
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and aggressively developing the next-generation exploration systems under the Con-
stellation program. Maintaining even a minimal capability to launch two Shuttle
flights per year after fiscal year 2010 would require nearly the same infrastructure
and vendor capabilities we have today, at a cost of approximately $2.7-$4 billion
per year, which would likely come at the expense of Constellation development. In
addition, the Constellation architecture is designed to take advantage of Space
Shuttle infrastructure, production capabilities, and workforce once they are no
longer needed for flying the Shuttle. If the Shuttle were kept flying past 2010, these
capabilities could not be released for Constellation’s modification and use. As a re-
sult, keeping Shuttle flying past 2010 would only compound the problem of getting
Constellation into service and would not reduce the period between Shuttle retire-
ment and the availability of a new U.S. crew transport capability.

Question. The United States faces an imminent gap in both cargo and crew car-
riage to the International Space Station after retirement of the Shuttle in 2010. If
NASA were to pursue domestic carriage through the exercise of the COTS Capa-
bility D (manned) option, how quickly could this occur, how much would Capability
D cost over what period of time, and when is the soonest date that a domestic, com-
mercial provider could become available?

Answer. NASA estimates that industry would require a development period of be-
tween 3—6 years until a fully operational Capability D for crew transportation and
rescue services would be available. Even if Capability D becomes operationally
available during this timeframe, NASA will still need to purchase Russian Soyuz
crew transportation and rescue services to fill any gap between Shuttle retirement
and the projected Capability D operationally available date. NASA prefers to pur-
chase U.S. commercial crew transportation and rescue services once they have been
demonstrated rather than purchase Russian Soyuz services.

Credible industry proposals for Capability D would need to take into consideration
an extended development period, major financial investments, and high infrastruc-
ture costs. In order for NASA to initiate the first phase of a Capability D option,
funding on the order of a few hundred million dollars per partner would have to
be made available through the development period. NASA estimates that an indus-
try partner would have to spend well over $1 billion in the development of Capa-
bility D, either from company reserves or from outside investments in addition to
the NASA funding. NASA believes that a co-investment approach would appro-
priately balance the government’s contribution with the desire to stimulate the mar-
ket and ensure commitment from industry for a follow on procurement of dem-
onstrated crew transportation services. This approach would be consistent with the
current funded Space Act Agreements with SpaceX and Orbital Sciences Corpora-
tion for development and demonstration of cargo delivery.

Question. Are you confident that the Joint Dark Energy Mission that results from
NASA’s competition will be within the range of all of the explicit scientific objectives
and expectations laid out by the National Research Council in its report on “Beyond
Einstein” missions?

Answer. Yes. From the National Academies’ National Research Council’s major
findings, a Joint Dark Energy Mission (JDEM) mission will set the standard in the
precision of its determination of the distribution of dark energy in the distant uni-
verse. By clarifying the properties of 70 percent of the mass-energy in the universe,
JDEM’s potential for fundamental advancement of both astronomy and physics is
substantial. A JDEM mission will also bring important benefits to general astron-
omy. In particular, JDEM will provide highly detailed information for under-
standing how galaxies form and acquire their mass.

NASA will use the National Academies’ National Research Council’s report and
other related reports in preparing the Announcement of Opportunity (AO) for JDEM
science investigations. Potential to meet JDEM science objectives will be a principal
selection criterion. NASA continues to work with ESA and others to prepare for fu-
ture missions such as LISA and Con-X to meet additional objectives of NASA’s
Physics of the Cosmos program which include the Beyond Einstein science.

Question. The proposed budget transfers the space communications networks from
Science to Space Operations. What is the purpose of this transfer and will funding
for these activities be fully maintained after the transfer?

Answer. The consolidation of the Agency’s Space Communications and Navigation
(SCaN) activities under a single management organization will move NASA away
from individual solutions, providing instead an integrated, efficient and effective ap-
proach to meeting NASA’s evolving SCaN needs. As part of this consolidation,
NASA transferred all budgetary matters related to SCaN to this new organization,
presently known as the SCaN Program Office (within the Space Operations Mission
Directorate). The SCaN Program Office will draw on the commonality in the hard-
ware, software and operations in the existing networks to integrate all of these net-
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works under a single architecture, capable of meeting all of NASA’s growing SCaN
needs. The efficiency that NASA can achieve from this integration will provide the
Agency with more effective SCaN services into the future and will enable the
leveraging of cost savings into upgrading and modernizing the aging SCaN infra-
structure. NASA anticipates that all existing activities will not only be maintained,
they will also be enhanced to more effectively enable NASA’s spaceflight and explo-
ration missions.

SUBCOMMITTEE RECESS

Senator MIKULSKI. The subcommittee stands in recess until April
10 when we will take testimony from the Attorney General. Thank
you very much.

[Whereupon, at 11:05 a.m., Thursday, April 3, the subcommittee
was recessed, to reconvene subject to the call of the Chair.]
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Senator MIKULSKI. Good morning, everyone. The Subcommittee
on Commerce, Justice, and Science will come to order.

Today, the subcommittee will take testimony from the Attorney
General of the United States, Mr. Mukasey. We welcome him for
his first appearance here and look forward to a very straight-
forward, candid conversation.

We have been informed that at approximately 11 o’clock, there
will be a series of votes on budget issues affecting our housing fore-
closure situation.

We'’re going to do our best to finish the hearing in the next hour.
To that end, I'm going to ask unanimous consent that my full open-
ing statement be in the record. I'll say a few remarks, turn to my
able colleague, Senator Shelby of Alabama, who, too, has respon-
sibilities on the floor this morning. We understand our colleague,
Senator Alexander, is offering an amendment in 15 minutes on the
Senate floor and we know he wants to pose a question to the Attor-
ney General and get an answer in writing from the Department.

This morning is a hearing on the budget for the Department of
Justice (DOJ). It is a very important hearing because this year’s
appropriation, when we pass it, will be the operating budget for the
first year of the next president.

We need to understand that the fiscal year begins October 1.
We'll get a new president on January 20. That new President will
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inherit what we present to him in the operating budget of the De-
partment of Justice.

To that end, we have to be very clear on what our national prior-
ities are. We have to do all we can to work with the Attorney Gen-
eral in restoring the integrity of the Justice Department, improving
morale at the Justice Department, and at the same time meeting
our very serious domestic responsibilities of: fighting violent crime,
protecting women, protecting children, and making sure that the
grassroots law enforcement is a partner with the Federal Govern-
ment. This is what our focus of our hearing will be.

We'll also look at accountability at the Justice Department and
make sure that we are stewards of the taxpayers’ dollars. We know
that the Justice Department has faced many challenges over the
last several months. There’s been the torture memos, the firing of
U.S. Attorneys, the FBI's national security letters being mis-
managed and problems with the terrorist watch list, and the re-
forms called for in the 9/11 Commission report have not been fully
implemented.

We'’re also deeply concerned about the overall budget at the Jus-
tice Department. The Justice Department has been cut by 2 per-
cent. That doesn’t sound like a lot but when we look at the respon-
sibilities of the Justice Department, we see they have responsibil-
ities ranging from enforcing our antitrust laws to enforcing our
civil rights laws as well as the role the Justice Department is sup-
posed play by offering grants to State and local governments.

Number 1, to fight violent crime where there is a terrible surge
in violent crime. Violent crime is up, murders, rapes, and other hei-
nous activity continue to rise. We need to make sure local law en-
forcement is partner with us and we’re a partner with them. We're
deeply concerned about the slashing cuts to the COPS Program and
to the Byrne JAG program.

Then we look at those crimes that are just despicable. Despicable
crimes are crimes against children. As a former child abuse worker,
I feel very passionate about this. Sexual predators stalking our
children, child abuse, and attacks on women continue to plague our
communities. So, we do not cut these important programs as the
President proposes—we’re very concerned about the drastic cuts
and the elimination of programs like Adam Walsh, and the Vio-
lence Against Women Act proposed by the President.

We note that the YWCA is here, as they always are, standing up
for women. We wear our colors with you today in solidarity.

You can applaud but just know that we and the good men up
here are in solidarity with you.

We also want to be accountable and we want to look at the grant
programs to make sure that every dollar we have counts. No more
$4 Swedish meatballs. We're going to make sure that when we
issue those grants, that they are done in a timely manner and sub-
ject to rigorous peer-review process.

There are many issues that I will raise in my questioning, but
I think it’s time now to move to the substance of our hearing and
I would turn to Senator Shelby.
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STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. Thank you, Madam Chairwoman, and Mr. At-
torney General, thank you for joining us here today to discuss your
budget with the Department of Justice.

The total Department of Justice budget for the fiscal year 2009
is $22.9 billion. This is $500 million or 2 percent decrease below
the fiscal year 2008 level.

While the Department of Homeland Security request from the
administration has grown seven to 10 percent each year since its
inception, the Justice Department request continues to shrink by
2 to 3 percent each year.

The chairwoman and I are concerned about the Justice Depart-
ment continuing to be the world’s premier law enforcement entity
with these continuous decreasing budgets.

As T've said in the past, the budget constraints placed upon us
will once again force us to make touch decisions. The chairwoman
has covered most of the budget in her opening statement, so I won’t
repeat all that, but I do have a number of issues I think we need
to discuss here today.

First, I want to recognize and extend my appreciation to the men
and women of the Justice Department who protect this country
from terrorism and crime each and every day. We all owe them a
debt of gratitude.

As in past years, the administration continues to propose elimi-
nating State and local law enforcement programs which is trou-
bling. These programs are the lifeblood of police departments
throughout the Nation. I will join with the chairwoman in rejecting
the proposals.

The U.S. Marshals Service, regional fugitives task force, track
down and apprehend the dangerous fugitives on our streets. The
fugitives are some of the worst of the worst, usually averaging
more than four prior arrests per fugitive.

The six regional task forces arrested approximately 95,000 felony
fugitives last year. These task forces are proven and multiply. The
Marshals Service may be the smallest Federal law enforcement
agency but they have arrested more fugitives than all other Fed-
eral agencies combined, yet there are no new resources for their ef-
forts in the budget.

The National Center for Missing and Exploited Children, which
Senator Mikulski mentioned, estimates there are currently more
than 100,000 sex offenders who have failed to register as required
under the Adam Walsh Act. These predators are working, attend-
ing school, and living in proximity to our children unbeknownst to
the parents and law enforcement officials.

The Marshals Service is the lead agency in the enforcement of
the Adam Walsh Act. The Congressional Budget Office conserv-
atively estimates it would cost $220 million over a 5-year period for
the Marshals Service to hire 350 new deputy marshals as required
by the law, to locate and hunt down these unregistered sex offend-
ers.

John Walsh said the following after the signing of the act, and
I quote, “Legislation without the resources to back it up is nothing
more than a photo op and yet the Department has requested no
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new resources for 2009 to reduce the number of sex offenders from
our streets.”

Is this giving sex offenders a free ride? What kind of message
does this budget send? The administration also proposes to task
the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
with additional Southwest border responsibilities, highlighting
cross-border arms trafficking, yet only a paltry $948,000 out of
$100 million is requested to carry out this mission.

This means that the ATF agents investigating violent crime,
arson and gang-related activities will be relocated to the border.
The baseline request in this budget doesn’t even support the exist-
ing missions of the law enforcement agencies in the Department of
Justice.

There’s no doubt we have a crisis on the Southwest border. Fund
the Southwest border enhancement at the levels requested will re-
move the Drug Enforcement Administration (DEA), ATF, the Fed-
eral Bureau of Investigation (FBI) and U.S. Marshals Service from
our communities. These communities are already stretched in deal-
ing with increased crime and receive less fiscal support from the
Department of Justice.

Mr. Attorney General, it’s been brought to my attention that in-
dividuals in the National Institute of Justice (NIJ) have attempted
to derail the 2006 report language that we requested directing the
Na‘aional Academy of Sciences to conduct an independent forensics
study.

Once completed, this study will produce an unbiased and, we
hope, independent assessment of the present and future needs of
the forensics community, providing a roadmap of best practices.

Current and former employees of the National Institute of Jus-
tice, along with lobbyists and contractors, have attempted to under-
mine and influence the National Academy study. On December 17
and 18 of this past year, the Deputy Director of the National Insti-
tute of Justice even convened a counterproductive forensic summit
here in Washington. Many of the attendees deemed the summit a
huge waste of more than $300,000 in taxpayers’ funds.

Also while investigating this matter, our staff discovered poten-
tial conflicts of interest, unethical behavior and a serious void of
transparency where lobbyists, including former DOJ employees,
were contracted to NIJ to conduct policy-forming studies and sur-
veys. These same lobbyists, while writing these unbiased policies
for the Department of Justice, are also representing clients whose
business success depends on the results of the studies and surveys
that lobbyists conducted.

I'm not so sure the seriousness of this matter has the full atten-
tion of the leadership of the Department of Justice. I hope and en-
courage you to check into this matter.

I would be remiss if I did not express my dismay at the Depart-
ment’s position or lack thereof on the recent passage of the Second
Chance Act. In what will be a year of tough budget decisions, nu-
merous re-entry, recidivism prevention, and prisoner education
studies and programs were created.

Most of the programs and studies already exist, yet the Depart-
ment of Justice was silent throughout the process. A lot of us are
troubled by section 231 related to prisoner re-entry procedures that
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“ensure that priority is given to the re-entry needs of high-risk pop-
ulations, such as sex offenders and career criminals.

To a degree, I believe in re-entry and any recidivism programs,
but in a tight budget year when we have to make choices, I think
we should prioritize and ensure that the needs of victims and law
enforcement officers are supported before giving any consideration
whatsoever to the welfare of criminals.

There are currently more than 70 programs at DOJ. Each pro-
gram has its own constituency, you know. This legislation provides
more welfare and career counseling by pedophiles and career crimi-
nals on our bill than we give to victims and most of our children.

Sex offenders, a lot of people believe, cannot be rehabilitated, yet
this bill would give them priority in receiving Federal taxpayer as-
sistance to reintegrate into our neighborhoods.

The Department should be extremely proud of its personnel sta-
tioned overseas. The ATF, FBI, DEA, Marshals Service, and U.S.
attorneys all play vital roles in protecting our country.

I understand the chairwoman has endorsed the efforts to provide
Byrne State and local law enforcement funding in the upcoming
emergency supplemental bill and Senator Mikulski knows we all
have our support.

Last, Mr. Attorney General, you have a lifetime appointment as
a Federal judge in the Department of Justice. Since your arrival,
morale has risen and we’re seeing signs that you're having success
in the rising shift. I commend you for that and congratulate you
for your efforts and your commitment.

Thank you for appearing before us today.

Senator MIKULSKI. Thank you, Senator Shelby. We are not hav-
ing opening statements by other members, but we want to get to
their points quickly, Mr. Attorney General, but we note that Sen-
ator Alexander has to leave at 10:20 to offer an amendment on the
Senate floor.

Senator, I know you want to just ask your question and that
way, it will ensure that your question gets asked, but we’ll save the
answer when the Attorney General gets the answers to questions.

Senator ALEXANDER. Thank you very much, Madam Chairman,
and thank you for your service, Mr. Attorney General.

I can pose my question in 2 minutes. This is the 1-year anniver-
sary of Nashville’s participation in the 287(g) program whereby
local law enforcement officials are trained to identify illegal immi-
grants. The number identified has risen from 150 to 3,000. The ma-
jority of those are transported to Oakdale, Louisiana, through
Perry, Alabama, for their bond hearing.

My question is: Given the increase from 150 to 3,000, and given
the fact that it would save Federal tax dollars not to transport
them to Oakdale, Louisiana, where they have a 26-hour bus ride
home, and given the fact that we’d like to process illegal immi-
grants more speedily, and as an element of fairness to the defend-
ants who have to pay for their own bus ride home, would you be
willing to seriously consider placing an immigration judge in Nash-
ville where there are 400 vacant beds in the metro jail and all this
could be done more quickly?

I thank the chairwoman for her time and I'll look forward to a
written answer.
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Senator MIKULSKI. Thank you very much, Senator Alexander.

Mr. Attorney General.

Attorney General MUKASEY. Good morning, Chairwoman Mikul-
ski, Ranking Member Shelby, Senator Leahy, Senator Feinstein,
Senator Alexander, other members of the subcommittee.

I'm here to present the president’s fiscal year 2009 budget for the
Department of Justice. I was advised both before the hearing and
during the chairwoman’s remarks that this will be a somewhat ab-
breviated hearing and so I'm going to try to abbreviate my own in-
troductory remarks on the fly as I give them so that I don’t use
up an inordinate amount of time.

But I do want to say that since my nomination was approved by
the Senate and I arrived at the Department, I've confirmed what
I hoped and expected to find, namely men and women who are tal-
ented, who are hard working, who are dedicated to fulfilling the
Department’s historic mission. As you're aware, the Department is
charged with defending the interests of the United States, accord-
ing to the law, ensuring public safety against threats, both foreign
and domestic, and seeking just punishment for law-breakers, as-
sisting our State and local partners and ensuring fair and impar-
tial administration of justice for all Americans.

I have looked for opportunities during my tenure to work with
Congress to ensure that the Department is provided the statutory
tools and the necessary resources to fulfill those important man-
dates and I'm here to continue to do that.

The Department relies on funding from this subcommittee to
pursue our mission and enhance our efforts in the areas that need
it, and I thank you very much for your continued support of the
Department.

I very much look forward to continuing to work with each of you
this year to advance the budget that will help achieve that mission.

My written statement addresses in detail the Department’s budg-
et. Obviously I'm not going to go into the detail that’s addressed
in that statement.

The total request is $22.7 billion. Those funds will allow us to ac-
complish our broadbased mission and to focus on several of the pri-
orities that I’'ve had occasion to discuss in other settings. Those pri-
orities include national security, violent crime, immigration and
border security as well as public corruption.

Now, we've advanced enhancements. First, the proposal to in-
crease the resources dedicated to the national security in
counterterrorism by $492.7 million, which includes resources that
are necessary to improve the counterterrorism programs that are
contained in the National Security Division and the Federal Bu-
reau of Investigation.

Second, the budget dedicates an additional $100 million to the
Southwest Border Enforcement Program. Those funds will provide
essential resources, personnel and infrastructure that are required
to address illegal immigration, drug trafficking, gun smuggling
across the Southwest border.

Third, the budget requests funds to support essential Federal de-
tention and incarceration programs that provide the infrastructure
necessary to the Department’s law enforcement personnel and pros-
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ecutors to carry out those responsibilities. I believe the enhance-
ments there total approximately $67 million.

As programs, such as Project Safe Neighborhoods and the South-
west border initiative, investigate and prosecute dangerous crimi-
nals, the Department has to be ready to keep those individuals in
a safe, secure and humane environment that also assures the safe-
ty of our staff in those prisons.

And finally, the budget fully funds the base and reflects the De-
partment’s strategy to work in partnership with State and local
and tribal authorities and to target funding to address the most
significant needs in each of our communities. It’s our collective obli-
gation to ensure that those resources, whether spent on Federal ef-
forts or in support of our State and local partners, are used wisely
and in a way that’s calculated to achieve the most significant im-
pact.

Thank you for the opportunity to present this budget, and I
thank you for inviting me to be here today. I'm going to try to an-
swer any questions that you might have, including the questions
that were posed by Senator Alexander before he had to leave.

[The information follows:]

IMMIGRATION JUDGES IN NASHVILLE

The Department of Homeland Security (DHS) is responsible for the detention and
transportation of aliens within their custody. Immigration judges are part of the De-
partment of Justice, Executive Office for Immigration Review (EOIR). Immigration
judges adjudicate cases of aliens who are placed in removal proceedings by DHS and
charged with violations of the immigration laws.

The volume, nature, and geographic concentration of immigration judge caseload
is tied directly to initiatives undertaken by DHS. In general, however, not all cases
identified under 287(g) programs are cases that necessarily result in a hearing be-
fore an immigration judge. In appropriate cases, DHS may elect to use alternatives,
such as reinstatement of removal orders against aliens who had previously been or-
dered removed.

With respect to the location of hearings before an immigration judge, EOIR holds
immigration hearings in over 50 immigration courts and numerous other hearing
locations. For cases involving detained aliens, immigration hearings can occur at
certain federal, state, and local correctional facilities and DHS detention facilities.
When the caseload does not support the opening of a full-time, independent court,
EOIR works with DHS to maximize immigration judge resources by use of video or
telephone conferencing at various hearing locations or scheduling traveling immi-
gration judges to appear on a routine basis.

In fiscal year 2007, over 9,100 cases were received and completed in the Oakdale
Louisiana Immigration court, a significant increase over previous fiscal years. Most
individuals who are detained for immigration violations in Nashville and who need
to go before an immigration judge are ultimately transported by DHS to Oakdale,
based on DHS’s regional processing plan.

Currently, Tennessee has an immigration court in Memphis with two immigration
judges. Cases received in Memphis are adjudicated in a timely manner and include
cases of aliens primarily from Tennessee and Arkansas. Individuals detained in
Nashville, Tennessee who seek bond hearings may file in the Memphis court for a
telephonic hearing. Should DHS begin detaining aliens in Nashville, the Depart-
ment of Justice would work with DHS to identify the appropriate immigration judge
resources needed to adjudicate the cases.

Attorney General MUKASEY. Thank you very much.
Senator MIKULSKI. Thank you very much, Mr. Attorney General.
[The statement follows:]

PREPARED STATEMENT OF MICHAEL B. MUKASEY

Good morning Chairwoman Mikulski, Ranking Member Shelby, and Members of
the Subcommittee. It is my pleasure to appear before you today to present the Presi-
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dent’s fiscal year 2009 budget for the U.S. Department of Justice (Department). Be-
fore I begin, I would like to thank you for your continued support of the Depart-
ment’s mission and your recognition of the important work that we do.

The Department 1s charged with defending the interests of the United States ac-
cording to the law; ensuring public safety against threats both foreign and domestic;
seeking just punishment for lawbreakers; assisting our state and local partners; and
ensuring fair and impartial administration of justice for all Americans. The Depart-
ment’s ability to pursue this mission is dependent on the funding that supports our
operations and allows us to enhance our efforts in the areas that need it.

The President’s budget request for the Department in fiscal year 2009 is $22.7
billion, which will allow us to accomplish our broad-based mission and provide a
particular focus on the following critical areas: national security, violent crime, im-
migration and border security, and public corruption. More specifically, the Presi-
dent’s fiscal year 2009 budget request:

—reflects a 6 percent total increase over the fiscal year 2008 enacted budget for

law enforcement and prosecution programs;

—increases the resources dedicated to national security and counterterrorism ef-

forts by $492.7 million;

—enhances the Department’s capacity to address violent crime through a strategy

to target grant funding to the places and problems that need it most;

—dedicates an additional $100 million for the Southwest Border Enforcement Ini-

tia(tiive to enforce federal laws, including immigration laws, along the border;
an

—continues the Department’s focus on prosecuting public corruption.

During a time of limited resources and tough decisions, I am grateful that the
Committee continues to support the Department’s mission and these priorities.

Understanding that our time together is limited, my testimony today highlights
key budget priorities that support our efforts to enhance national security and pro-
tect our homeland. Although we have a number of key priorities for which we are
requesting enhancements, I want to emphasize that one of our goals is also to fund
base operations for the Department and its missions. I will also discuss the Depart-
ment’s proposal to target state and local funding in a way that supports these prior-
ities and leverages our limited resources.

First, since the devastating attacks of September 11, 2001, the Department has
mobilized its resources to help protect the Nation. In that time, this Committee has
strongly and repeatedly shown its support of the Department’s efforts in the war
against terror. The President’s fiscal year 2009 proposal asks this Committee to con-
tinue its support by providing the Department with the resources necessary to ex-
pand and improve the counterterrorism programs of the National Security Division
and the Federal Bureau of Investigation.

Second, the budget seeks funds to improve the Department’s ability to combat
crime along the Southwest Border. This budget request takes into account the full
range of essential resources, personnel, and infrastructure required to address ille-
gal immigration, drug trafficking, and gun smuggling across that border.

Third, the budget requests funds to support essential federal detention and incar-
ceration programs that provide the infrastructure necessary for the Department’s
law enforcement personnel and prosecutors to carry out their responsibilities. As
programs such as Project Safe Neighborhoods and the Southwest Border Enforce-
ment Initiative investigate and prosecute dangerous criminals, the Department
must be ready to segregate those individuals from the general population in a safe
and secure environment.

Finally, the budget reflects the Department’s strategy to work in partnership with
state, local, and tribal authorities and target funding to address the most significant
needs in those communities. It is our collective obligation to ensure that our re-
sources—whether expended on federal efforts or in support of our state and local
partners—are used wisely and in a way calculated to achieve the most significant
impact.

NATIONAL SECURITY: PROTECTING THE AMERICAN PEOPLE BY PREVENTING TERRORIST
ACTS

As T testified during the Department’s oversight hearings earlier this year, since
the terrorist attacks of September 11, 2001, the first priority of the Justice Depart-
ment has been to protect Americans from the threat of international terrorism. All
aspects of what the Department does, from budget, to allocation of resources, to pol-
icy development and legislative priorities, must continue to reflect this critical as-
pect of our mission and the reality of the world in which we live. According to the
National Intelligence Estimate released last summer, al Qaeda has “protected or re-
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generated key elements of its Homeland attack capability” and continues to look for
“prominent . . . targets with the goal of producing mass casualties . . .” As a re-
sult, the Department must continue to work aggressively to investigate and pros-
ecute terrorists, and we must do so effectively and efficiently. To that end, the De-
partment has expended substantial time, energy, and resources in improving and
streamlining the organization and operations of its counterterrorism assets. In just
two years, the Department has created and brought into full operation the National
Security Division (NSD), which is dedicated to centralizing and improving the De-
partment’s ability to carry out its primary national security functions. Similarly, the
FBI has dramatically improved and, in some instances, completely recreated its
counterterrorism and intelligence collection activities. These improved efforts have
allowed the Department to utilize its resources and its expertise to investigate,
thwart, and prosecute terrorist conspiracies more swiftly and more effectively.

The importance of the Department’s national security efforts is reflected in the
President’s fiscal year 2009 budget, which requests an additional $492.7 million to
improve the Nation’s counterterrorism capabilities to investigate, identify, track,
and dismantle terrorist cells operating in the United States and abroad. Although
these funds are allocated for numerous programs and policies, I would like to dis-
cuss three particular priorities in the national security realm: (1) providing the Na-
tional Security Division with the resources it needs to continue its successful and
critical operations; (2) providing the FBI with necessary funding; and (3) creating
a critical wireless network for law enforcement operations.

National Security Division

The Department created the National Security Division (NSD) in 2006 to combat
terrorism and other national security threats more effectively. NSD has been critical
to coordinating the Department’s law enforcement, prosecution, and intelligence
functions in the fight against terror. As a result of the nature of its work, the Divi-
sion’s successes are not always public. But some efforts are, for example the trial
and conviction of Jose Padilla in the Southern District of Florida, and the indict-
ment and conviction of several individuals who sought to profit from illegally pro-
viding sensitive national security information to China. To ensure the continued via-
bility of this important contributor to the Department’s counterterrorism efforts, the
President’s fiscal year 2009 budget requests $84 million in total resources to main-
tain the operations of the National Security Division.

Federal Bureau of Investigation

The men and women of the FBI have provided a visible and vital role in pro-
tecting the Nation’s security. Since the attacks of September 2001, the FBI has im-
plemented a comprehensive plan that has overhauled the FBI’s counterterrorism op-
erations, expanded its intelligence capabilities, begun to modernize its technology,
and improved its coordination with federal, state, local, and tribal partners. The
more than 30,000 agents and professional staff of the FBI work tirelessly to protect
this country. They do so from 56 domestic field offices and 60 additional locations
around the globe. In recognition of the broad scope of the FBI’s role in protecting
the American people, the fiscal year 2009 President’s budget requests $7.1 billion
for the FBI, an increase of 6.77 percent. An investment of $447.4 million will sup-
port the FBI’s intelligence and counterterrorism programs, improve surveillance ca-
pabilities, guard against and respond to incidents involving weapons of mass de-
struction, protect the security of the Nation’s cyber systems, and add 280 new
agents and 271 new intelligence analysts.

Investigations, intelligence, and surveillance are the key tools in the fight against
terrorism. The fiscal year 2009 President’s budget recognizes the importance of the
investigative and intelligence arms of the FBI with an enhancement of $235.5 mil-
lion slated for operations focused on identifying and analyzing national security and
criminal threats. This amount includes resources for national security investiga-
tions; cyber security detection and prevention; and foreign intelligence gathering
and operations. To meet the expanding demands to produce and use intelligence to
protect the Nation from threats, an additional $43.4 million will be used to strength-
en the FBI’s professional workforce to ensure that it has the critical skills, com-
petencies, and training to fulfill the FBI’s mission. To support surveillance tech-
nology, an additional $88.5 million is requested to sustain operational requirements,
including physical and electronic surveillance and collection processing exploitation,
analysis and reporting.

Promoting partnerships both here and abroad is critical to the success of many
initiatives. Since September 11, the Department of Homeland Security has sup-
ported the establishment of approximately 35 operational fusion centers. These fu-
sion centers foster information-sharing between local, state, and federal partners to
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identify and assess emerging threats to the United States. The Department of Jus-
tice has been an integral partner in these efforts and has dedicated personnel and
resources to the fusion centers. Together, we have been able to leverage existing in-
formation-sharing tools and resources. The FBI request includes funds to provide se-
cure connectivity to fusion centers. Further, our partners in the war against terror
extend beyond our borders and enhancements totaling $5.7 million will not only pro-
vide resources for the fusion center program, but also to expand the Legal Attaché
program overseas.

Finally, the fiscal year 2009 budget seeks additional funds to improve the FBI Na-
tional Academy, one of the premier training facilities for law enforcement. An en-
hancement of $9.8 million is requested to augment architectural and engineering
services, construct roads, and install a new substation to handle an increase in elec-
trical power loads. These improvements will address the training facility’s mainte-
nance issues and allow the FBI Academy to focus on its core responsibility of train-
ing.

Improved Communications Capabilities

All of our law enforcement components—especially those involved in national se-
curity efforts—need wireless communication capabilities that will enable them to
fulfill their responsibilities. The current DOJ radio systems used nationwide are, on
average, between 15 and 20 years old. We must modernize this technology, even
though doing so is complicated and expensive. When I visited the border in January,
I was shown how smugglers have better radio equipment than we provide to our
federal agents. For example, these criminals have deployed car-battery operated sur-
veillance equipment to listen to, and track the movement of, our law enforcement
agents. Such practices put the lives of our brave men and women in great danger.

To date, our funding has essentially just repaired and maintained our legacy sys-
tems. The fiscal year 2009 budget requests $43.9 million for the creation of an inte-
grated wireless network (IWN) in the Washington, D.C. area. This network will
allow the Department to begin modernizing communication technology so that we
can effectively and securely communicate across the law enforcement community.
The IWN will provide new equipment, better security, an improved range, and bet-
ter interoperability among the many jurisdictions that protect the National Capital
area. The Department intends to implement the IWN on a nationwide basis over
the next several years.

SOUTHWEST BORDER INITIATIVE

Enforcing the Nation’s immigration laws and reducing violent crime are two of the
Department’s significant priorities. Earlier this year, I had the opportunity to meet
some of the prosecutors and law enforcement officers who work every day to secure
our borders. For those who work along the Southwest Border, their job is particu-
larly challenging. In addition to functioning as the point of entry of many illegal im-
migrants coming into this country, the Southwest Border is an access point for
smuggling drugs into, and guns out of, the United States.

Reducing crime along the Southwest Border requires a wide variety of personnel,
resources, and infrastructure, spanning a number of Department components, in-
cluding the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), the U.S.
Marshals Service (USMS), the Drug Enforcement Administration (DEA), and the
U.S. Attorney’s Offices (USAO). Investigators and law enforcement personnel are
necessary to police the borders and identify and prevent criminal activity, to detain
those who are arrested, and to prosecute those who have violated the law. Moreover,
resources are needed for the immigration courts that hear a substantial percentage
of the matters arising out of the Southwest Border. Each element of this chain is
essential to preventing crime along the Border. Without adequate funding for all of
these activities, the other activities will suffer. In recognition of the continuing im-
portance of securing our Southwest Border, the President has requested an enhance-
ment of $100 million for the Department’s enforcement and prosecution efforts.

To combat criminal activity on the Southwest Border, the Department will invest
resources to prosecute criminals and immigration violators as well as to combat
drug and gun traffickers and gangs. The Department is requesting an enhancement
of $20.4 million for the DEA that includes funding for 30 additional agents. DEA
has long played a central role in the counternarcotics strategy to combat the violent
drug trafficking organizations along our border with Mexico. DEA’s strong partner-
ship with Mexico has led to success in drug seizures, money laundering, arrests, and
extraditions. This budget request will allow DEA to add investigative and support
personnel in locations in close proximity to the Southwest Border for purposes of
targeted enforcement operations in the arrival zone. It will also provide funding to
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support two additional foreign-deployed Advisory and Support Teams (FAST) and
Operation All-Inclusive, the enforcement arm of DEA’s Drug Flow Attack Strategy.

The President’s budget also requests an enhancement of nearly a million dollars
for the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) to address fire-
arms trafficking on the Southwest Border. The impact of firearms related violence
has already been felt on both sides of the border in Laredo, Texas and Nuevo La-
redo, Mexico. To address such threats, 12 positions are requested to expand ATF’s
ability to provide oversight in the region and to implement a focused inspection pro-
gram to identify straw purchasers, traffickers, and non-compliant licensees that are
often the source of illegal firearms used by violent criminals. ATF agents have re-
ported that weapons are flooding into Mexico each week from the United States,
with a notable percentage linked to drug trafficking organizations. This enhance-
ment to ATF’s budget will help control the current illegal firearms trafficking along
the Southwest Border.

Increased enforcement operations will likely lead to an increased number of de-
tainees. More detainees means a greater burden will be placed on the U.S. Marshals
Service, which apprehends fugitives, transports and manages prisoners, protects
witnesses, serves court documents, manages seized assets, and protects federal
judges and courts. In just one fiscal year, from fiscal year 2006 to fiscal year 2007,
the U.S. Marshals Service prisoner operations along the Southwest Border increased
by 9 percent, compared to a 2 percent increase in the other districts. The President’s
fiscal year 2009 budget requests an additional $12.7 million for 79 new positions,
including 58 Deputy U.S. Marshals to handle the increased workload expected on
the Southwest Border.

An increase in detainees also means an added responsibility for the Office of the
Federal Detention Trustee (OFDT) to provide more detainees with housing, medical
and hospital care, guard services, transportation and other detention-related serv-
ices. It is anticipated that in fiscal year 2009 OFDT will house more than 200,000
detainees in both Federal and non-federal facilities. To accommodate this antici-
gated increase, the President’s budget requests an additional $37.6 million for

FDT.

Another $10 million in enhancements will provide much needed IT equipment for
the Executive Office for Immigration and Review (EOIR)’s immigration courts. This
new IT equipment will improve court hearing records and will support the Immigra-
tion Review Information Exchange System, which will allow mission critical infor-
mation to be shared with the Department of Homeland Security and other federal
agencies. This new digital recording system itself will significantly improve the
audio quality of immigration court hearings and will also allow the immigration
judges to operate the system through desk-top computers.

With an increase in detainees and immigration court hearings, comes the need
for additional prosecutors. To meet this need, the President’s fiscal year 2009 budget
requests an additional $8.4 million for the U.S. Attorneys to support 83 new posi-
tions, including 50 Assistant U.S. Attorneys who will prosecute cases along the
Southwest Border. Prosecutors will be focused on human smuggling, drug smug-
gling, homicide, robbery, immigration, hostage taking, money laundering, and immi-
gration violation cases. To support the additional attorneys, paralegals will also be
hired to help keep pace with the mounting workload which is expected to signifi-
cantly increase over the 12,000 felony cases filed in fiscal year 2007. This increase
is attributed to more Border Patrol agents who are expected to generate an esti-
mated 24,000 criminal immigration cases during the next two years.

The remaining Department enhancements for the Southwest Border Initiative in-
cludes support for the Criminal Division’s efforts to reduce gang violence; the Office
of Justice Programs to provide funding for local prosecutor offices in the four Border
States (California, Texas, Arizona, and New Mexico); and the Organized Crime Drug
Enforcement Task Force to improve its IT infrastructure and increase attorney re-
sources along the Southwest Border.

SUPPORTING ESSENTIAL FEDERAL DETENTION AND INCARCERATION PROGRAMS

Since the beginning of this Administration, the Department has successfully in-
creased its enforcement efforts in several key areas. These enhanced enforcement
efforts have led to significant increases in the federal detention and prison popu-
lations. For example, through the Project Safe Neighborhoods (PSN) initiative, the
Department has doubled the number of prosecutions for federal firearms crimes over
the past seven years. As a result of programs such as PSN, the Federal government
has taken on defendants who would have been prosecuted and imprisoned by state
and local authorities, resulting in harsher penalties. To enable the Department to
continue its focus on programs such as PSN, the Department requires additional
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funds to support adequate infrastructure to hold those who are arrested and suc-
cessfully prosecuted. The President has requested $67.1 million for the fiscal year
2009 budget in order to respond to this need.

I would also like to take the time to thank the Subcommittee for working with
the Department so quickly to address the Bureau of Prisons’ fiscal year 2008 fund-
ing needs. There is still more work to be done, and your continued support is appre-
ciated.

Last fiscal year, 7,436 inmates were added to a Federal Prison System that was
already above rated capacity. As a result, the Department needs to increase prison
capacity to house the growing prison population. The President’s fiscal year 2009
budget requests an enhancement of $50 million and 16 positions to add 4,000 beds
in contract facilities to house low security inmates in fiscal year 2009.

The Bureau of Prisons (BOP) confines offenders in controlled environments of
prisons and community-based facilities to help protect society from those who violate
the law. As a result of tighter enforcement along the Southwest Border and an in-
crease in conviction rates, BOP estimates that more than 13,000 inmates will be
added to the federal prison system between fiscal year 2008 and fiscal year 2009.
To prepare and care for these new inmates, an additional $17.1 million is requested
to meet the managed costs of providing security, food, medical care, clothing, utili-
ties, unit management, education, records and maintenance. Health care costs alone
have risen from $9.16 per inmate per day in fiscal year 2001 to $11.91 in fiscal year
2007 for the more than 200,000 inmates in the Federal Prison System system,
which includes 114 minimum, low, medium, and high security facilities.

The request also includes additional funds to recruit, train, and employ essential
staff for these facilities. Research has shown that when the inmate-to-staff ratio in-
creases so does the number of serious assaults. The current BOP inmate population
exceeds capacity by 37 percent. While BOP has increased the number of beds and
improved architectural designs in newer facilities to take advantage of improved
technology and security measures, this has not been enough to keep pace with the
increasing population. In addition, the ratio of staff to inmates keeps widening. As
a result, filling staff positions that have direct contact with inmates is a critical pri-
ority.

It is not only the inmate population that has increased, but also the number of
pre-sentenced detainees housed in detention facilities. The President’s fiscal year
2009 budget, as part of the Southwest Border Initiative, requests $37.6 million for
the Office of the Federal Detention Trustee (OFDT) to handle this increase of pre-
trial detainees.

SUPPORTING OUR STATE, LOCAL, AND TRIBAL PARTNERS IN THE FIGHT AGAINST CRIME

The Nation’s safety depends on the combined work of law enforcement personnel
acting at the federal, state, and local levels. The Department significantly values the
partnerships it has forged with state and local authorities to investigate and pros-
ecute serious crimes, including matters of national security. We also understand
that these partnerships, in some cases, require additional funding to support local
participation.

In an effort to utilize its resources and target them effectively to the areas of
greatest need, the Department proposes consolidating 70 grant programs into four
new competitive grant programs: (1) Violent Crime Reduction Partnership Initiative;
(2) Byrne Public Safety and Protection Program; (3) Child Safety and Juvenile Jus-
tice Program; and (4) Violence Against Women Grants. Through these combined
grant programs, more than $1 billion will be available in discretionary grant assist-
ance for state, local, and tribal governments.

The President’s budget requests $200 million to fund the Violent Crime Reduction
Partnership Initiative to provide necessary funding to those communities who need
assistance in responding to violent crime. Many communities continue to struggle
with violent crime. To assist our local partners, last fall the Department invested
$75 million in 106 jurisdictions to combat violent crime through multi-agency and
multi-jurisdictional partnerships that include at least one federal law enforcement
agency. The flexibility to meet the needs of those 106 communities came from the
2007 Joint Resolution, which gave the Department discretion in administering crime
fighting funds.

In order to build on the success of that $75 million investment, the President’s
fiscal year 2009 budget requests $200 million for the Violent Crime Reduction Part-
nership Initiative. The Initiative will address violent crime through multi-jurisdic-
tional law enforcement partnerships like those funded this past fall and will use
competitive grants to combat a jurisdiction’s specific violent crime problems. The
program is designed to address crimes that range from drug trafficking to gang ac-
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tivity and to address the crime problems of both large and small communities. In
addition to providing necessary funds to those localities that need assistance, the
pr(})lgram is designed to retain the flexibility to adjust to changing trends in criminal
behavior.

In fiscal year 2009, the President has requested $200 million for a competitive
grant program entitled the “Byrne Public Safety and Protection Program.” This
grant program will address several critical concerns that confront many law enforce-
ment agencies and the jurisdictions they serve, including reducing violent crime; ad-
dressing substance abuse; enhancing law enforcement information sharing efforts;
improving the capacity of law enforcement to use forensic evidence and reduce the
DNA evidence backlogs; addressing human trafficking; expanding prisoner re-entry
initiatives; and improving services to victims of crime. Both government and non-
government entities will be eligible to apply for the fiscal year 2009 Byrne program.

With the advent of new technology, we have seen a devastating increase in the
number of children that are exploited through the Internet. In order to help address
this problem, the Department is proposing the consolidation of several juvenile jus-
tice and exploited children programs into one new grant program entitled the “Child
Safety and Juvenile Justice Program” for which the President has requested $185
million. This new grant program will be both flexible and competitive and will focus
on reducing incidents of child exploitation and abuse through cybercrimes, improv-
ing juvenile justice outcomes, and addressing school safety needs.

The fourth new program is entitled “Violence Against Women Grants” and $280
million has been requested for this initiative. Like the other grant programs, this
one also consolidates existing programs to allow grantees to request funding
through a single application to support activities previously authorized under mul-
tiple grant programs. Whereas the other three grant programs I mentioned will be
administered by the Office of Justice Programs, this one will be administered
through the Office on Violence Against Women (OVW). This new grant program will
continue to emphasize OVW’s focus on enhancing collaboration, measuring effective-
ness, and maintaining a sustainability focus related to ending domestic violence,
date rape, sexual assaults, and stalking.

In addition to these four consolidated grant programs, the President has also re-
quested funds for the Regional Information Sharing System (RISS); the Crime Vic-
tims Fund, the Bureau of Justice Statistics (BJS); and the National Institute of Jus-
tice (NIJ).

CONCLUSION

Chairwoman Mikulski, Senator Shelby, and Members of the Subcommittee, I
want to thank you for this opportunity to present the President’s fiscal year 2009
budget. As you know, my tenure in the Department to date has been brief, but over
the past several months my knowledge of, and respect for, the men and women who
are protecting and serving this country has only grown. And it is with your contin-
ued support that they can continue to do their jobs to ensure that justice is served.

Today I have highlighted critical areas that require attention and resources so
that the Department can fulfill its mission to enforce the Nation’s laws and help
protect national security. I hope you agree that these are worthy investments for
fiscal year 2009. As always, we are aware that there are tough decisions and chal-
lenges ahead and I look forward to working with you as we move forward.

Once again, thank you for inviting me to be here today. I would be pleased to an-
swer any questions you may have.

TERRORIST WATCH LIST

Senator MIKULSKI. There are many questions related to national
security and also the role of the Justice Department in writing cer-
tain legal memos related to everything from wire-tapping and sur-
veillance to torture.

We note that the chairman of the Judiciary Committee is here
and we’re sure that he’s going to have a robust set of questions
about these issues.

I have one question related to the investigations surrounding the
events around 9/11 and it goes like this. After 9/11, we found out
that terrorists came into this country because of the failure of the
watch list. The watch list failed because there were too many of



112

them and they didn’t talk to each other, so that if you were a watch
list, you essentially were a dysfunctional situation.

Now, 6 years after 9/11, the inspector general recently reported
unacceptable errors in the terrorist watch lists. I, the Attorney
General, this isn’t Senator Mikulski speaking, said DOJ law en-
forcement agencies do not have a functional system for reporting
names to the terror watch list, for taking names off that are inad-
vertently placed on there or have a similar or identical name to
someone we have to keep an eye on. The report notes that the FBI
is delayed in reporting names to the watch list by up to 4 months.

Now, we’re part of the DNI’s coordinating team, the Director of
National Intelligence. Would you tell us what role your leadership
is playing in ensuring that we have a functional watch list system?

Attorney General MUKASEY. Well, we’re playing two roles. One is
in attempting to address the concerns that were addressed in the
inspector general’s report that you mentioned; that is, getting peo-
ple on the watch list that belong there and getting people off who
don’t.

The difficulty, as you mentioned, has to do in part with the way
names are placed on the watch list and the way names are formu-
lated. There are numerous variations in the spelling and formula-
tions of particular names.

Without getting into details, there are various ways of spelling
a particular name. Each of those may have to be entered on the
watch list. Each of those may then have to be removed. This is not
an easy process, but it’s one which we are addressing, both in get-
ting names on the list as well as——

Senator MIKULSKI. But, Mr. Attorney General, I'm just going to
jump in here. It’s been 6 years since 9/11, 6 years. We've also had
tremendous breakthroughs in technology. We understand the dif-
ficulties. It’s the same difficulty that always existed.

What are we doing to end the difficulty and what are we doing—
do you have a set of—do you have a methodology for resolving this
problem? Do you have time tables for fixing this problem? Do we
have the right people solving this problem?

Every time we turn around, we hear about how hard it is to do
it. We know it’s hard. If it would have been easy, it would have
been done.

Attorney General MUKASEY. The DNI is the principal person who
is addressing it. He’s the principal person with whom I’'ve had con-
versations.

It’s my understanding that there’s an attempt to try to infuse
technology to address this, but the fact is that because names are
spelled in various ways, it is a difficult thing to make sure that we
get everybody on that belongs on and then when somebody has to
get off, get all the various formulations of his name off.

They’re trying to use technology to the extent that it can be used,
but the variations in spelling of the same name which may add up
to 6, 7, 8, or 10 variations accounts for the size of the list and ac-
counts also for the difficulty of getting names off.

Senator MIKULSKI. Well, in other words, you say it’s the DNI’s
job. The DNI says that’s the FBI's role and then we’re back to
where we started.
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I really do believe that there has to be a very high-level decision
with the DNI, you as the Department of Justice, and the FBI and
Homeland Security to really get these watch lists undertaken.

VIOLENT CRIME

But, listen, I have a short amount of time. I want to talk about
violent crime in our communities. Violent crime continues to plague
our communities. More than ever, State and local governments
need help putting more cops on the beat. Yet, when we look at the
Department of Justice’s budget, though there’s an increase for Fed-
eral law enforcement, particularly the FBI, this has essentially
been funded by restructuring State and local law enforcement and
also eliminating those programs that are important to juvenile jus-
tice, the Adam Walsh bill, the Violence Against Women Act.

Fiscal year 2009 eliminates the COPS Program which has been
used to put more cops on the beat and better prepare them. It also
restructures and eliminates the Byrne grants.

Could you tell us, number one, what is the rationale in elimi-
nating Byrne grants and eliminating the COPS Program which is
the cops on the beat, and with the elimination of those programs,
then how does the Department of Justice want to be a partner in
fighting the surge in violent crime?

We seem to be good at fighting the surge in Baghdad. I'd like to
fight the surge in Baltimore.

Attorney General MUKASEY. There have been spikes in violent
crime, but I think violent crime generally over the last several
years is down, thanks to a focused effort using task forces to ad-
dress violent crime issues, and we have tried to do that in as fo-
cused a way as we can.

What we’ve tried to do with State and local grants is to put them
essentially into four categories: violent crime reduction, public safe-
ty and protection grants generally, child safety and juvenile justice,
and violence against women, and there’s been $200 million allo-
cated to violent crime reduction, Byrne public safety and protec-
tion, a $185 million for child safety and juvenile justice, and $280
million to violence against women.

Those are only the grant programs. Our own efforts in that
area—and you mentioned enforcing the Adam Walsh Act. We con-
tinue to enforce the Adam Walsh Act at the same level at which
it was enforced before.

You’re correct in pointing out that the budget contains no en-
hancement for it, but I would point out that it’s continuing to be
enforced at the level it was before. This is the kind of effort that
was addressed by it; that is, enforcing laws that inhibit and restrict
and punish exploitation of children. It’s something we were doing
before the passage of the Adam Walsh Act. There are designated
deputy U.S. Marshals in each district to coordinate Adam Walsh
Act enforcement, so that potentially those deputy U.S. Marshals in
each district can be brought to bear on the program as it may exist
in that district. That’s the way we’re trying to approach it.

Senator MIKULSKI. Well, my time is up. I want to turn to Senator
Shelby. I fundamentally disagree with these premises. I think we
need a COPS Program, we need a Byrne Program. Last year, we
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funded violence against women at $400 million. It has now been re-
duced.

Fundamentally, we need to have more people and also one of the
great ways to deal with violent crime is through these intervention
efforts like we have in the Juvenile Justice Block Grant Program.

I'm going to come back to my questions, if there’s time before the
vote, but let me turn to Senator Shelby.

EXPLOSIVES DATABASE

Senator SHELBY. Thank you, Madam Chairman. Mr. Attorney
General, the establishment of the Office for Bombing Prevention
was created under the jurisdiction of the Department of Homeland
Security to address terrorist explosive threats and for other pur-
poses.

This proposal contains language that would provide yet another
explosives database. The Department already has two databases
with the ATF and the FBI. If the Department of Justice already
has, and we do, two databases, you do, why is it necessary to create
yet another explosives database? It seems to be duplication there.

What will the Department of Homeland Security system provide
that the Department’s current systems do not? I guess basically
how many computer databases with similar information do we need
before we have so many, because you have two now and you're
talking about creating another one. Are you familiar with that?

Attorney General MUKASEY. Well, I'm familiar with the fact be-
cause you mentioned it. I can’t speak too precisely what would be
addressed by the DHS database.

I will say that the ATF and FBI databases, which you men-
tioned, are vital.

Senator SHELBY. They’re very important.

Attorney General MUKASEY. And we appreciate your particular
efforts to focus those and to center them in a facility that will en-
able us to really exploit the information that they gather.

As you know, they are housed in what might perhaps be de-
scribed, not very charitably, as an enhanced garage in Quantico
and theyre going to be moved to a suitable facility in Alabama
when that’s ready and we’re deeply appreciative of that because
they help not only with explosives analysis here but also impro-
vised explosive devices (IEDs) that we get sent from Iraq and Af-
ghanistan.

Senator SHELBY. Absolutely.

Attorney General MUKASEY. They’re very helpful with that.

Senator SHELBY. Well, the FBI’s working with the Army on a lot
of that, are they not, and the ATF, on a lot of these explosives and
provides explosive devices?

Attorney General MUKASEY. We want to continue that and obvi-
ously if there’s anything that’s added by DHS, we’re happy to ac-
cept it. We think the principal effort should be where it is, namely
with ATF, which does a terrific job, and the Bureau.

Senator SHELBY. Will you get your staff to see what they’re doing
there, and if this is duplication, we need to know?

Attorney General MUKASEY. I certainly will.

[The information follows:]
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PROPOSED CREATION OF A DATABASE UNDER THE JURISDICTION OF THE OFFICE FOR
BOMBING PREVENTION/DHS WITH INFORMATION ON EXPLOSIVES

The Department supports a multi-layered defense to adequately defend against
the threat presented by explosives, with each layer reducing the ability of terrorists
to acquire and use IEDs. Training is an important component in ensuring a success-
ful defense against IEDs. The Department is not aware of DHS’ specific IED train-
ing curriculum and cannot comment. State and local agencies also offer varied cur-
riculums on IED training.

Department of Justice bomb databases located at ATF and the FBI are targeted
toward investigation of bombing and analysis of explosives cases and forensic infor-
mation.

ATF’s Bomb Arson Tracking System (BATS) is a case management system used
by federal, State, and local agencies investigating arsons, bombings, and other ex-
plosives incidents. ATF developed BATS to allow law enforcement agencies to solve
arson and bombings crimes by tracking and sharing information on these cases and
to determine national trends and patterns. The system provides law enforcement
and fire service officials with access to information collected in ATF’s U.S. Bomb
Data Center (USBDC), the repository for all domestic bombing incidents. The
USBDC, with an information management system containing more than 140,000
arson and explosives incidents, provides intelligence to ensure the highest degree of
investigative coordination throughout the law enforcement community. The USBDC
also supports ATF Certified Explosives Specialists (CESs) and Explosives Enforce-
ment Officers (EEOs) who are assigned to the Department of Defense Combined Ex-
plosives Exploitation Cells (CEXC) in Iraq.

EXPeRT is the FBI's document management system and electronic reference li-
brary for organizing and making available for future reference all the documents,
reference material, photos, and other information related to explosives forensic ex-
aminations conducted by the FBI Lab Explosives Unit and the Department’s Ter-
rorist Explosive Device Analytical Center (TEDAC). The EXPeRT systems contain
searchable tables of information on explosives components such as detonators or det-
onating cord, evidence chain of custody data, or other tables of information that can
be linked to the documents and photos in the system based on case ID or other user
established criteria. EXPeRT is used within the FBI to share case data and ref-
erence material that support forensic exams and investigations, within TEDAC in
the DOJ/DOD/INTEL Community to share information.

The DHS Office for Bombing Prevention (OBP) database referenced in proposed
legislation already exists as the National Capability Database (NCAD). The DHS
database collects and shares information about federal, state, and local law enforce-
ment and emergency service capabilities including bomb squad, dive teams, explo-
sives detection canine teams, and SWAT teams. State and local planners use NCAD
to identify gaps and apply “best practices” to improve their security posture and de-
velop multi-jurisdiction plans to respond to emergencies.

ADAM WALSH ACT

Senator SHELBY. Thank you. The Adam Walsh Act, Mr. Attorney
General, as you know, was enacted on July 27, 2006. The act di-
rects the Attorney General, you, sir, to use the resources of Federal
law enforcement, including the U.S. Marshals Service, to assist ju-
risdictions in locating and apprehending sex offenders who violate
sex offender registration requirements.

The act also deems as a fugitive any sex offender who violates
a sex offender registration requirement.

The President’s budget that I mentioned earlier does not appear
to sufficiently request Marshals Service funding specifically for im-
pfl‘ementation of the Adam Walsh Act and this is troubling to a lot
of us.

Based on the President’s budget request, should this sub-
committee be concerned that the Department is inadequately
prioritizing the need to identify and apprehend absconders from
the sex offender registry, given that the risk of recidivism among
the pedophiles and sex offenders is so high?
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Attorney General MUKASEY. I think, given the Department’s his-
toric commitment, which really antedates the Adam Walsh Act, to
enforcing crimes of violence against children, as well as the pres-
ence in each district of coordinating deputy U.S. Marshals, should
provide some reassurance to the subcommittee. I agree that we
have to be vigilant about the use of resources to make sure that,
to the extent the function of the U.S. Marshals Service is to appre-
hend fugitives and that’s part of the mandate, that they address
the fugitives from this registration program and fugitives who com-
mit child molestation offenses generally. That’s a scourge and
that’s always been a priority of the Justice Department historically
and will remain so.

Senator SHELBY. How committed are you as the Attorney Gen-
eral, and you head up the Justice Department, to use Federal law
enforcement, including the Marshals Service, of course, to appre-
hend sex offenders?

Attorney General MUKASEY. Senator, I visited the National Cen-
ter for Missing and Exploited Children in Alexandria and I rec-
ommend that to anybody who hasn’t seen it because it’s a life-
changing experience.

We have deputy U.S. Marshals there full time who receive infor-
mation and get it out to the law enforcement authorities who can
use it to apprehend these people. We are and remain very com-
mitted and we’re happy for your support because we share that
concern.

Senator SHELBY. There are a number of Adam Walsh provisions
expiring in fiscal year 2009 and they include the following. Given
the landmark importance of the Adam Walsh Act and its many pro-
visions, has the Department at this point contemplated a legisla-
tive plan regarding these expiring provisions and, if not, will you
and will you get back with us?

Attorney General MUKASEY. I will get back to you. I am not par-
ticularly familiar with those. I know that we’re trying to fund the
ongoing ones and to make sure that our deputy U.S. Marshals ad-
dress the problem that you mentioned.

[The information follows:]

ApAM WALSH ACT

Below is a list of the expiring provisions of the Adam Walsh Act. At present the
Department is still evaluating the necessity (utility?) of each and anticipates work-
ing with authorizing and appropriations committees to ensure that all relevant (nec-
essary?) provisions remain in force before they expire.

Expiring sections of the Adam Walsh Act:

—§126—Sex Offender Management Assistance (SOMA) Program

—§142—Federal assistance with respect to violations of registration requirements

—§621—Pilot program for monitoring sexual offenders

—§623—Sex offender apprehension grants; juvenile sex offender treatment grants

—§625—Grants to combat sexual abuse of children

—§631—Jessica Lunsford Address Verification Grant Program

—§632—Fugitive safe surrender

Senator SHELBY. Thank you.

Senator MIKULSKI. Thank you very much. It was a whole line of
questioning that I had hoped we would ask. It’'s a very serious
issue.

Senator Leahy, also the chairman of the Judiciary Committee.
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Senator LEAHY. Thank you very much. Attorney General, good
morning.
Attorney General MUKASEY. Good morning.

VIOLENT CRIME

Senator LEAHY. Beginning with your immediate predecessor, At-
torney General, we have seen the rate of violent crime go up during
the past 2 years.

Senator Mikulski has already gone into this to some extent, but
I, too, am thinking about this because last month Senator Specter
and I had a field hearing in Rutland, Vermont, about small cities
and towns and rural crime, and the impact of drugs and violence
on them. These are cities and towns that can’t fight such kind of
crime. It’s totally different than what they’re used to. We have Fed-
eral programs that funded State and local enforcement—the COPS
Program, Byrne-JAG Program, Crime-Free Rural States Program—
that brought down crime considerably.

The administration has tried to dismantle these, to eliminate
them. You announced earlier this year $200 million in new Federal
assistance for State and local law enforcement. That didn’t even
begin to make up for the billions that are being cut.

I have a difficulty explaining to people in Vermont why we can
spend over $20 billion on the Iraqi Police Force and then we don’t
even know what happened to their weapons, we don’t know where
much of the money went, but we have to cut money for a police
force in America to pay for a police force in Iraq. And what do I
say to them? Are we going to find monies that are going to come
back to our own police forces, this money that’s been cut, or do we
have to just continually send it to the Iraqi Police Force?

Attorney General MUKASEY. I can’t address the question of
whether money in Iraq is being used effectively or not being used
effectively.

What I can say is that we

Senator LEAHY. Trust me, it’s not from every hearing we’ve had,
but go ahead.

Attorney General MUKASEY. I don’t know about that. I've visited
Iraq, and I saw the rule of law efforts that are being made by our
people there and by their people there.

Senator LEAHY. We still can’t find a whole lot of the handguns
we sent over there. We have no idea what happened to them.

Attorney General MUKASEY. It’s a war zone, and I understand
that things happen in a war zone that don’t happen in a peace——

Senator LEAHY. We have found some of them and they've been
used against us, against our forces. Go ahead.

Attorney General MUKASEY. The—we continue to believe in the
use of the task force approach toward fighting crime, particularly
toward fighting methamphetamine, which is an increasing scourge,
p}:;lrticularly in our rural areas, and we’ve had great success with
that.

We believe that organizing the grant allocation program the way
that I described initially is the best way to make use of scant re-
sources. We're not pretending that less money is more money, but
we’re trying to use it as intelligently as we can.
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Senator LEAHY. Well, let us work together and work with mem-
bers of both sides of the aisle here because we've found success in
the COPS Program and other programs like that, because with
them crime did come down. They are now being cut out and crime’s
going up. I think there’s more than a corollary.

I would also hope that all these inquiries being made, by whether
this committee or the Judiciary Committee, that are not being an-
swered, will be answered. We’ve had no answers to questions we
asked after a hearing weeks ago.

MONITORSHIP PROGRAMS

I'll tell you one I'm especially interested in. I asked months ago
about the lucrative no bid contracts awarded to former political ap-
pointees at the Justice Department for monitoring compliance with
settlements and deferred prosecution agreements in criminal cases.

According to press reports, these contracts include one funneled
by former New Jersey U.S. attorney, Christopher Christy, to his
former boss, Attorney General Ashcroft’s consulting firm, worth
somewhere between $28 million and $52 million. The story on the
front page of yesterday’s New York Times suggests that the De-
partment could use these agreements in the subprime mortgage in-
vestigations. Many are concerned that that’s nothing more than a
get out of jail free card for corporations.

Any chance that I might get an answer to the questions I asked
3 months ago about who got these contracts, their amounts, and
how they were rewarded and implemented?

Attorney General MUKASEY. Well, I'm aware of your correspond-
ence and it will be responded to, but I can answer some of your
questions now in the order in which you asked them.

[The information follows:]

No-BID CONTRACTS

On May 15, 2008, the Department submitted a letter to Senator Leahy in re-
sponse to his letters of January 10 and February 26, 2008. The May 15 letter ad-
dresses the issues raised in this question, including the process by which monitors
are selected. In particular, as noted in the May 15 letter, the current policy gov-
erning the selection and use of corporate monitors is set forth in a memorandum
dated March 7, 2008, from Acting Deputy Attorney General Craig S. Morford, enti-
tled “Selection and Use of Monitors in Deferred Prosecution Agreements and Non-
Prosecution Agreements with Corporations” (the “Monitor Principles”). Section II of
that memorandum describes key aspects of monitor selection, including oversight.
Among other things, monitor candidates must be considered by a committee, and
the Office of the Deputy Attorney General must approve the monitor.

The Monitor Principles are designed to ensure that the monitor selection process
produces a high-quality and conflict-free monitor. Political and personal favoritism
have no place in this process. Toward that end, the Monitor Principles require,
among other things, that (a) Government attorneys must be mindful of their obliga-
tion to comply with existing conflict-of-interest guidelines; (b) the Government must
create a committee in the Department component or office at issue to consider mon-
itor candidates; (c) United States Attorneys and Assistant Attorneys General may
not make, accept, or veto the selection of monitor candidates unilaterally, and (d)
the Office of the Deputy Attorney General must approve the monitor.

Attorney General MUKASEY. The issue of grants to monitorship
programs was addressed in a March memorandum to all United
States attorneys setting forth best practices. It includes a require-
ment that the Deputy Attorney General monitor who is appointed
by a United States attorney. These are—I should add that the com-
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pensation under a monitorship program comes not from public
funds but comes from the corporation that’s being monitored.

Senator LEAHY. I understand that. Mr. Attorney General, I think
we're going to have to have another hearing on this because people
are losing their pension funds, they’re losing their homes and
they’re losing their investments, and we want them to know that
somebody’s not being given a sweetheart deal. That’s why I urge
you to answer.

My time is virtually up, but I would like to ask one more ques-
tion and feel free to answer what you want on this.

PRE-9/11 PHONE CALL

You recently gave a speech at the Commonwealth Club, at which
you made reference to a pre-9/11 phone call from Afghanistan to
the United States. Here’s what you said. This was an open meet-
ing. “That’s the call we didn’t know about. We knew there’d been
a call from someplace that was known to be a safe house in Af-
ghanistan, and we knew that it came to the United States. We
didn’t know precisely where it went.” You indicated the failure to
intercept this was responsible for the deaths of more than 3,000
people on September 11. You also suggested that we didn’t inter-
cept this phone call because the Foreign Intelligence Surveillance
Act prevented it.

I've gone back through the 9/11 Commission report. Nobody else
seems to have known about this call you made or that——

Attorney General MUKASEY. I didn’t make the call.

Senator LEAHY. Hmm?

Attorney General MUKASEY. I didn’t make the call. I mentioned
it.

Senator LEAHY. No, you mentioned the call, but nobody else
seems to know about this.

So, can you tell me what the circumstances were on that and
why somebody would have stopped it because nobody else seems to
know about this call from Afghanistan? You talked about it.

We do know about the Department of Justice failing to even lis-
ten to their own FBI agents who told them about these hijackers
were learning to fly—Agent Bill Kurtz, among others—have said
so—and were told we've got this under control. We know that the
Department of Justice wanted to cut the budget on
counterterrorism on September 10. We know that a lot of those sig-
nals were missed, but nobody seems to know about this phone call
you talked about.

Attorney General MUKASEY. The phone call I referenced in—Dby
the way, it was not in the speech. It was a question and answer
session following the speech, relates to an incoming call that is re-
ferred to in a letter, dated February 22 of this year, from the DNI
and me to Chairman Reyes of the House Intelligence Committee,
with copies to principal members and the chairman of the Senate
Intelligence Committee.

The underlying reference is contained in a joint intelligence re-
port of the House Intelligence Committee and a Senate Intelligence
Committee. I'm happy to provide you with a copy of that reference.

Senator LEAHY. Would you, please?

[The information follows:]
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INFORMATION REGARDING A TERRORIST PHONE CALL

The Department has previously clarified the details of the intelligence collection
discussed by the Attorney General and provided additional information in a letter
dated April 10, 2008 from Principal Deputy Assistant Attorney General Brian
Benczkowski to Chairmen Conyers and Scott, a copy of which was sent to Chairman
Leahy, among others. A copy of that letter and associated attachments is attached
for the Committee’s review:

DEAR CHAIRMEN CONYERS, NADLER, AND SCOTT: This responds to your letter of
April 3, 2008, in which you discuss press reports regarding a question and answer
session following a speech on public corruption where the Attorney General, in re-
sponse to a question, discussed the Administration’s effort to work with Congress
to modernize the Foreign Intelligence Surveillance Act of 1978 (FISA).

In his remarks, the Attorney General discussed a pre-September 11, 2001, intel-
ligence collection under Executive Order 12333 of communications between a ter-
rorist facility abroad and one of the 9/11 hijackers. The Attorney General and the
Director of National Intelligence have discussed this particular intelligence collec-
tion before, in a joint letter they sent to Chairman Reyes on February 22, 2008. In
that letter, which is enclosed for your convenience, the Attorney General and the
Director of National Intelligence (DNI) explained that because of the nature of the
collection, the Intelligence Community missed the opportunity to identify the domes-
tic end of the communication prior to September 11, 2001. This episode is also ref-
erenced in the report of the Joint Inquiry by the Senate and House Intelligence
Committees into the 9/11 attacks. Some of the confusion regarding the Attorney
General’s remarks may have arisen from the details provided by the Attorney Gen-
eral of the nature and location of the terrorist facility. We note that while the Attor-
ney General referenced a communication between a 9/11 hijacker and a location in
Afghanistan, he was, in fact, referring to communication between a 9/11 hijacker
and a terrorist facility located in a different country. Apart from your questions con-
cerning the particulars of the response the Attorney General provided at the Com-
monwealth Club, your letter appears to question the very premise for the joint con-
gressional and executive branch effort over the past year to modernize FISA. We
believe there is a broad bipartisan agreement among Members of Congress that
FISA has become outdated in large part because of changes in communications tech-
nology and the nature of national security threats facing the country in the past
thirty years. This mutual understanding led to the passage of the Protect America
Act last year and underlies the continued bipartisan effort to place HSA moderniza-
tion on a long-term footing. Your letter, for instance, asks whether a FISA order
could have been required in 2001, to intercept a communication with a terrorist sus-
pect overseas. Prior to the passage of the Protect America Act, our intelligence offi-
cials were frequently required to seek a court order based upon probable cause to
target the communications of terrorists located overseas; indeed, this requirement,
which was discussed extensively both in public hearings and in closed session, was
the primary impetus for the Executive Branch’s efforts to modernize FISA. As the
Attorney General and the Director of National Intelligence explained in their letter
of February 22:

HSA’s requirements, unlike those of the Protect America Act and the bipar-
tisan Senate bill, impair our ability to collect information on foreign intelligence tar-
gets located overseas. Most importantly, FISA was designed to govern foreign intel-
ligence surveillance of persons in the United States and therefore requires a show-
ing of “probable cause” before such surveillance can begin. This standard makes
sense in the context of targeting persons in the United States for surveillance,
where the Fourth Amendment itself often requires probable cause and where the
civil liberties of Americans are most implicated. But it makes no sense to require
a showing of probable cause for surveillance of overseas foreign targets who are not
entitled to the Fourth Amendment protections guaranteed by our Constitution. Put
simply, imposing this requirement in the context of surveillance of foreign targets
located overseas results in the loss of potentially vital intelligence by, for example,
delaying intelligence collection and thereby losing some intelligence forever. In addi-
tion, the requirement to make such a showing requires us to divert our linguists
and analysts covering al-Qa’ida and other foreign threats from their core role—pro-
tecting the Nation—to the task of providing detailed facts for FISA Court applica-
tions related to surveillance of such foreign targets. Our intelligence professionals
need to be able to obtain foreign intelligence from foreign targets with speed and
agility. If we revert to a legal framework in which the Intelligence Community
needs to make probable cause showings for foreign terrorists and other national se-
curity threats located overseas, we are certain to experience more intelligence gaps
and miss collecting information.
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We are also enclosing public testimony from a senior Justice Department official
explaining why FISA, prior to the passage of the Protect America Act, often required
a court order to surveil overseas intelligence targets.

Your letter also inquires why FISA’s emergency provisions were not an adequate
substitute for the authorities the Government has obtained under the Protect Amer-
ica Act (Public Law 110-55). This issue has also been repeatedly addressed by the
Executive Branch, most recently in the February 22 letter:

You imply that the emergency authorization process under FISA is an adequate
substitute for the legislative authorities that have lapsed. This assertion reflects a
basic misunderstanding about FISA’s emergency authorization provisions. Specifi-
cally, you assert that the National Security Agency (NSA) or the Federal Bureau
of Investigation (FBI) “may begin surveillance immediately” in an emergency situa-
tion. FISA requires far more, and it would be illegal to proceed as you suggest. Be-
fore surveillance begins the Attorney General must determine that there is probable
cause that the target of the surveillance is a foreign power or an agent of a foreign
power and that FISA’s other requirements are met. As explained above, the process
of compiling the facts necessary for such a determination and preparing applications
for emergency authorizations takes time and results in delays. Again, it makes no
sense to impose this requirement in the context of foreign intelligence surveillance
of targets located overseas. Because of the hurdles under FISA’s emergency author-
ization provisions and the requirement to go to the FISA Court within 72 hours,
our resource constraints limit our use of emergency authorizations to certain high-
priority circumstances and cannot simply be employed for every foreign intelligence
target. The fact is that not every threat meets the emergency exception because
many do not appear to be emergencies until it is too late. Indeed, the job of the In-
telligence Community is to obtain intelligence information that permits us to act be-
fore an emergency arises, and our intelligence professionals should be authorized to
obtain intelligence information in an expeditious and efficient manner. Given the
catastrophic nature of the threats we face from foreign terrorists abroad, the Gov-
ernment should not be forced to wait for an emergency before it can take steps to
gather information needed to prevent these terrorists from creating such an emer-
gency. It is quite easy to say, after the fact, that the Government could have or
should have used FISA to conduct surveillance of a particular overseas intelligence
target. If the Government had the requisite probable cause before the fact and could
have met the remaining legal requirements of FISA (and known that this particular
target among numerous others would turn out to be so important), that might have
been possible. But doing so comes at the price of diverting analysts from their pri-
mary purpose of tracking terrorist and other foreign threats to drafting probable
cause determinations every time they become aware of a new target or that target
acquires a new method of communication. Considering the sheer volume of foreign
intelligence targets abroad and the speed and agility with which the Intelligence
Community must react, this process—as we have learned from experience—is sim-
ply not sustainable. This, of course, begs the policy question currently before the
Congress: namely, why would we willingly impose these requirements, which im-
pede and at times can prevent effective intelligence collection, on the government
when it targets foreigners overseas? As discussed in the letter to Chairman Reyes
quoted above, although the probable cause findings required by FISA make a great
deal of sense when we target people in the United States, they do not with respect
to foreigners in foreign lands. We hope that this letter and the enclosures are re-
sponsive to your recent letter and help you understand the critical need for FISA
modernization. The passage of legislation to modernize FISA—like the bipartisan
bill passed overwhelmingly by the Senate—will help ensure that the Intelligence
Community has the tools it needs to protect the Nation.

Sincerely,
BRIAN A. BENCZKOWSKI,
Principal Deputy Assistant Attorney General.

Attorney General MUKASEY. One thing—the one thing I got
wrong was the geography. It did not come from Afghanistan. I got
the country wrong. But other than that, it was spot on, and I will
be happy to provide you with the page.

The point to be made there was not that we could not have mon-
itored their visa but rather that no visa application should have
been necessary to monitor a foreign target in a foreign country. I
was speaking generally to the desirability of getting a bill passed.
As you know, we’ve had a lot of trouble with that.
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But I'd be happy to get you the reference. You're right. It’s not
in the 9/11——

Senator LEAHY. We don’t need visas to monitor foreign source.

Attorney General MUKASEY. We shouldn’t need it.

Senator LEAHY. We didn’t need it then and we don’t today.
Thank you, Madam Chairwoman.

Senator MIKULSKI. Thank you very much. Senator Feinstein.

CUTS TO STATE AND LOCAL LAW ENFORCEMENT

Senator FEINSTEIN. Mr. Attorney General, I just want you to
know I totally agree with what Senator Mikulski said. In 13 years
on this committee, 15 years in the Senate, have never had more
letters from local law enforcement in the State of California of deep
concern and here is why.

Your budget cuts local and State law enforcement by 65 percent
and since 2002, the administration has slashed the grant programs
for State and local law enforcement by 85 percent or $3.2 billion.

This is enormous. I am having chiefs of police throughout the
State of California tell me they’re unable to fill the FBI’s investiga-
tive gap. It’s a very serious situation.

In California, 22 drug task forces are going to end if this budget
is pursued, and I think not to fund, to slash, to cut out both COPS
and Byrne-JAG is an impossible situation for local law enforce-
ment, and this cannot be left to stand.

So, clearly, we’ve got our job to do in this area, but I want to ask
you a question about John Mew’s OLC memos.

OFFICE OF LEGAL COUNCIL’S MEMO

On April 1, 2008, the DOJ released a March 2003 Office of Legal
Counsel (OLC) memo written by John Mew. That memo asserted
that President Bush had unlimited power to order brutal interroga-
tions to exact information from detainees. The memo references, on
page 8, footnote 10, another OLC memo written by John Mew in
October 2001. In this memo, the OLC concluded that the Fourth
Amendment had no application to domestic military operations. To
date, your Department has refused to declassify and release this
memo.

Is the October 2001 OLC opinion still considered binding by the
Department of Justice?

Attorney General MUKASEY. That opinion was withdrawn 9
months after it was issued. It is not.

Senator FEINSTEIN. So it is not?

Attorney General MUKASEY. Correct.

Senator FEINSTEIN. It is not operative?

Attorney General MUKASEY. Correct.

Senator FEINSTEIN. Since when has it not been operative?

Attorney General MUKASEY. Since December 2000—you say this
is the March 2003 memo?

Senator FEINSTEIN. This is a March 2003 memo.

Attorney General MUKASEY. Has not been

Senator FEINSTEIN. It’s the—it’s basically the October 2001
memo.
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Attorney General MUKASEY. I can’t speak to the October 2001
memo, but the March 2003 memo was withdrawn 9 months after
it was issued.

We are aware of Congress’ ongoing interest in this matter and
oversight interest in this matter and proper interest in this matter
and we’re looking for ways to meet Congress’ legitimate interest
and our own regard for both the equities of other agencies that are
involved with these memos as well as preserving a deliberative
process within the Department that doesn’t result in every piece of
advice becoming the subject of public debate.

We'’re trying to work with Congress to arrive at ways to meet
your legitimate oversight which we recognize with the release of
the 2003 memo.

Senator FEINSTEIN. If you’ll excuse me, this isn’t a question of
oversight. I'm just asking you, is this memo in force, that the
Fourth Amendment does not apply to the domestic military?

Attorney General MUKASEY. The principle that the Fourth
Amendment doesn’t apply in war time is not in force.

Senator FEINSTEIN. It—no. The principle that I asked you about,
does it apply to domestic military operations? Is the Fourth
Amendment today applicable to domestic military operations?

Attorney General MUKASEY. I don’t know of any domestic mili-
tary operations being carried out today.

Senator FEINSTEIN. I'm asking you a question. That’s not the an-
swer. The question is, does it apply?

Attorney General MUKASEY. I'm unaware of any domestic mili-
tary operations being carried out today. In order for me to——

Senator FEINSTEIN. You're not answering my question.

Attorney General MUKASEY. The Fourth Amendment——

Senator FEINSTEIN. Is this memo binding today?

Attorney General MUKASEY. The Fourth Amendment applies
across the board, regardless of whether we’re in war time or war
peace time. It applies across the board.

Senator FEINSTEIN. Thank you. Appreciate that. Thank you,
Madam Chairman.

Senator MIKULSKI. That’s a pretty important answer.

Senator FEINSTEIN. Yes, it is, bearing in mind what the history
of this is.

Attorney General MUKASEY. With due respect, I don’t think it’s—
there’s anything new about the answer because the discussion of
which that was a part goes to the suggested inapplicability of the
Fourth Amendment as an alternative basis for a finding that
searches discussed there would be reasonable.

But in any event,——

Senator FEINSTEIN. But Mr. Mew’s contention was that the
Fourth Amendment did not apply and that the president was free
to order domestic military operations.

Attorney General MUKASEY. Without regard to the Fourth
Amendment?

Senator FEINSTEIN. That’s correct.

Attorney General MUKASEY. That’s not my under——

Senator FEINSTEIN. And you're saying that is not operative?

Attorney General MUKASEY. That is not

Senator FEINSTEIN. That is not binding?
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Attorney General MUKASEY. To my understanding, that is not
applicable.

Senator FEINSTEIN. Thank you very much. That’s what I wanted
to know.

Thank you, Madam Chairwoman.

Senator MIKULSKI. Well, that’s something. We're glad to hear you
say that. That’s something somebody should have told Mr. Rums-
feld.

Attorney General MUKASEY. Respectfully, I don’t think it’s news.

Senator MIKULSKI. Well, Senator Feinstein and I are also on the
Intelligence Committee and Senator Shelby also once chaired it as
well as membership and I'm on it now, and there’s a lot of issues
related to that which we believe now have come to an end, but
we're deeply troubled by.

Senator FEINSTEIN. Madam Chairman, if this is true, I have a
hard time understanding why the Department of Justice will not
declassify that memo.

Senator MIKULSKI. Did we ask for it?

Senator FEINSTEIN. We have asked for it. Chairman Leahy has
asked for it on several occasions and we can’t seem to spring it
loose.

Attorney General MUKASEY. And that was one of the memos that
was the subject of my statement that we are trying to figure out
ways of making sure that portions of the memos are provided in
a way that allows the oversight needs and equities of Congress to
be served and yet recognizes the equities of other agencies that
may be involved here, wholly apart from the Department, as well
as our interests in preserving the deliberative processes, such that
people can give us the benefit of their thinking without having
their thinking then become the subject of the congressional hear-
ings simply because they offered an idea.

Senator FEINSTEIN. I think we appreciate that. If I may just,
Madam Chairman, this memo becomes a linchpin. It’s a very im-
portant memo and in Intelligence, we’ve been unable to obtain it.
In Judiciary, we've been unable to obtain it.

I appreciate that you're trying to do it and I hope the decision
will be forthcoming shortly.

Attorney General MUKASEY. And by trying to do it, I mean ac-
tively trying to do it. I don’t mean it’s down in some pile of papers.
It’s at the top. It’s a priority of mine.

Senator FEINSTEIN. Well, may I ask this? When might we receive
it?

Attorney General MUKASEY. When people asked me when I was
a judge when a case is going to be decided, my usual response was
if T knew that precisely, I would already have decided it. I'm going
to try to do it as quickly as I can and I recognize that there’s a
degree of urgency about this. I have a great deal of urgency about
it. I am not—my interests are not served by having this drag on.

Senator FEINSTEIN. Thank you. Thank you, Madam Chairman. I
appreciate it.

Senator MIKULSKI. I have a few questions. Mr. Attorney General,
I have a few more, and I don’t know if my colleagues do before the
vote begins.
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DEPARTMENT OF JUSTICE FUNDING

Let me tell you the intent of the subcommittee working this all
on a bipartisan basis. We're going to need your help with the Office
of Management and Budget (OMB). First of all, when we pass our
bill, we want to be sure that there’s adequate funds to operate the
Department of Justice with the highest level of personnel, not only
in terms of volume but in terms of quality, and also to acknowledge
what we call the worker bees at the Justice Department, those
faithful people, those professional civil servants that every day are
implementing the antitrust laws, the civil rights laws, issuing
grants, et cetera.

Second, we want Federal law enforcement to be adequately fund-
ed. That’s the FBI, DEA, the Marshals Service, and the ATF. Sen-
ator Shelby has raised issues about the Marshals Service. We know
the FBI does very well. We’re concerned about the adequacy of
DEA and the ATF.

Then there’s also the other pillar in local, which is our relation-
ship with State and local law enforcement, and their involvement
with the community.

Now, that means that we really want to restore the funding to
the Byrne grants and the COPS Programs. We really do want to
do that, and it has wide bipartisan support. I've received numerous
letters from senators asking us to do that.

Where senators do ask for earmarks, it’s usually around fighting
gangs, fighting meth, and more technology to make them more ef-
fective. That’s what the earmark is and usually they go to ear-
marks because the grants didn’t work.

Then there are those other issues related to either prevention or
response. That’s the juvenile justice block grants and then it is the
violence against women which is not only to respond to sexual as-
sault and domestic violence. Those two things are in and of them-
selves crucial, but it’s also the prevention program, the kinds of
things that must go on at so many levels, particularly against girls,
which goes on in schools, which young boys often in communities
where there’s no father, no constructive male role model, need to
occur, and it’s unique.

I remember when the wall came down and new emerging democ-
racies came, they wanted to see how a national justice department
worked with the community because they were used to KBG-type
stuff. This was fantastic.

So, this brings us to what we need to do. I met with a group
called Surviving Parents. These are parents of children who en-
dured the most heinous of crimes. These were children that were
kidnapped, bullishly abused and in some instances murdered.

Now let me tell you what they asked for. They asked for, first
of all, U.S. Marshals to track down predators. Senator Shelby has
just been a stalwart supporter in us working together on that. The
other thing that they asked for was this. This was the lapse in
technology when DOJ transfers sexual predator technology to a
new system.
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SEXUAL PREDATOR TECHNOLOGY

Let me go to my question because, in addition to more marshals
to go after the predators, technology is our friend and we under-
stand there’s been a very creative and effective program in Wyo-
ming, actually very cost effective, that has been used to identify
over 500,000 unique computers that are involved in the trafficking
of repugnant movies and images of children, and I don’t even want
to identify the crimes against the children. They’re just too des-
picable for civilized conversation.

Essentially what we’re worried about is DOJ’s going to get a new
technology system. Wyoming has been working well and we want
to be sure that no child or no microchip falls between the cracks.

So, my question to you, because Wyoming has such a great pro-
gram and has been working so well and was developed in such a
cost-effective way, can you promise me that the Wyoming-based
system will be fully supported and funded until such time as an
equal or better system is in place, so that no matter what, we've
got this technology working with local law enforcement to protect
against the trafficking against images which in and of themselves,
the images, the photographs taken all indicate the most vile, the
most vile of child abuse?

Attorney General MUKASEY. I want to respond both to your ques-
tion and to one point in your preliminary comments.

As far as the Wyoming project, what we are trying to do is trans-
fer that highly innovative technology which is terrific to what’s
called the RISS System, which is a national system that allows
intercommunication between and among various law enforcement
agencies. So what we are trying to do is to get that very good inno-
vative technology that was developed in the Wyoming project trans-
ferred to a national system and we hope to try to do that.

Senator MIKULSKI. But in the meantime, are we going to keep
Wyoming, the Wyoming model going, both operational and funded?

Attorney General MUKASEY. We are going to try to do that and
try to

Senator MIKULSKI. Try, try, try, try. Pardon me. We appreciate
the effort, but can we have your word that this, the Wyoming
model, will stay operational until such time as the new model
moves online?

Attorney General MUKASEY. I have no reason to believe that it
gon’t and you have my word that it has my priority. Those you

ave.

Senator MIKULSKI. Well, I accept your word. We want to continue
to WO;‘k with your staff. The third—yes, sir? Did you want to com-
ment?

JUSTICE DEPARTMENT EMPLOYEES

Attorney General MUKASEY. One comment about the general
quality of people of the Justice Department. I can’t lose an oppor-
tunity to point out that the quality of the people at the Justice De-
partment is, person for person, the highest of any group of lawyers
that I've ever worked with. That’s true of the career people. That’s
true of political appointees as well and that’s what keeps us and
me going.



127

Senator MIKULSKI. What keeps you going?

Attorney General MUKASEY. Their ability and their commitment.

Senator MIKULSKI. Right. Well, we don’t dispute that. We want
them to have the resources that they need. What we’re concerned
about is that the bean counters at OMB to fund FBI, which FBI
should be funded, they’ve got really swell programs and eliminated
them, and we’re running a zero sum gain all to play let’s pretend
that we’re going to balance the budget. That’s what we’re con-
cerned about.

We believe in the Justice Department in the sense that we be-
lieve in those folks, just like we believe in these programs. These
aren’t programs. We’re not for the program. We’re for the outcome
of the program and it’s how to do it. We were very, very, very dis-
turbed last year when we had done an absolutely bipartisan bill to
run into the President’s veto threat. So, we had to meet a veto gun.
We had to cut $3 billion out in this subcommittee. That’s where we
shave funds from things like weed and seed and juvenile justice
block grants. We're for your Department. We wish OMB was. We
really do and that’s not laying it at your doorstop. You've come in.
You're righting the ship. You’re trying to do a good job. We have
a great deal of respect for you, Mr. Attorney General, but OMB has
to believe in this Department as much and we’re very frustrated
about it and that’s what we’re trying to get to.

Senator Shelby, did you want to say something?

Senator SHELBY. I just have another question for the Attorney
General.

RADIOS

In March 2007, the inspector general reported that of the 30,000
Department of Justice radios, 79 percent are not airwave compli-
ant, 95 percent lack federally mandated security, and 73 percent
are obsolete. That’s troubling.

The report found that this failure to upgrade the Department of
Justice’s components and antiquated communications represent an
unnecessary risk to the safety of agents, among other things.

I've heard cost estimates to seriously address this issue are in
the $20 billion range, which seems high but it’s a lot of money.

Do you have any idea or do you have any numbers on what it
would cost to upgrade the Department and make it compliant?

Attorney General MUKASEY. What we’re asking for in the budget
is $70 some odd million to do the, frankly, spit and bailing wire re-
pair on the current system.

Senator SHELBY. Just keep it going?

Attorney General MUKASEY. Keep it going. But we’ve also asked
for roughly $45 million for new interoperable radios that allow us
to communicate in an encrypted way so that the bad guys aren’t
listening in on police band radios, so that we can do it in an effec-
tive way.

We're on to the problem, and we've—that’s the funding that
we've asked for to help us to at least begin doing that.

Senator SHELBY. Are current communications, Mr. Attorney Gen-
eral, are the systems in compliance with the presidential narrow
band mandate and the National Institute of Standards and Tech-
nology security guidelines?
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Attorney General MUKASEY. I can’t speak to that. I'll get back to
you on that.
[The information follows:]

COMPLIANCE OF CURRENT COMMUNICATION SYSTEMS

No. The DOJ Inspector General’s report on IWN from March of 2007 estimated
that 21 percent of the Department’s radios are compliant with presidential
narrowband mandates and 5 percent are capable of meeting NIST security guide-
lines. Since March of 2007, the limited funds have been prudently used to improve
narrowband compliance to 30 percent and NIST security compliance to 15 percent.

Senator SHELBY. And is the IWN, I-W-N, Seattle pilot project a
feasible model for the future?

Attorney General MUKASEY. We believe it is a feasible model and
that’s the one that we'’re asking to have funded.

Senator SHELBY. Will you get us some information again on that?

Attorney General MUKASEY. I will get you as much information
as I can. That’s the one we’ve been working on. That’s the one we
want.

[The information follows:]

INFORMATION REGARDING THE INTEGRATED WIRELESS NETWORK

The Seattle Blaine pilot is a feasible model for major metropolitan areas with high
federal agent user densities. Areas of high user densities typically coincide with
scarcity of spectrum resources. While the relative spectral efficiency of trunking
radio technologies can be debated in remote or low-density rural areas, high user-
density areas always benefit from the implementation of trunking technologies.

A few design criteria from the Seattle Blaine pilot have been re-evaluated and
probably would not be implemented nationwide. The criteria include radio tower site
improvements and backhaul redundancy. While overall system reliability in a
trunked system is improved, nationwide implementation may be too costly. Selective
application of redundancy at the most vulnerable system nodes, and site improve-
ments commensurate with the equipment being installed would be the two major
deviations from the Seattle Blaine model.

The differences in ease-of-use between conventional and trunking radio are sub-
stantial. The WMO continually receives positive feedback from users on the Seattle
Blaine IWN system regarding usability and roaming capabilities. The use of
trunking technologies is not an explicit stated requirement for IWN, however, we
feel the minimal incremental cost (estimated to be 30 percent) is well worth the sig-
nificant improvement in radio usability and roaming capabilities for many areas, es-
pecially in urban settings.

Senator SHELBY. Mr. Attorney General, I know you’d be con-
cerned, but in the event of another attack, absent communications
interoperability, which is so important, how will the Federal law
enforcement officers communicate with each other? There’s got to
be—that’s got to be a high priority for you.

Attorney General MUKASEY. Only with great difficulty.

Senator SHELBY. So this—to make the interoperability and mod-
ernize the whole communications system is a high priority with the
Department?

Attorney General MUKASEY. It is a very high priority.

Senator SHELBY. Okay. Thank you, Madam Chair.

Senator MIKULSKI. As always, youre very insightful, Senator
Shelby. I mean, it’s 7 years after 9/11. We should at least be able
to talk to each other.

Senator SHELBY. Absolutely.
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ADDITIONAL COMMITTEE QUESTIONS

Senator MIKULSKI. Just like the watch list. Well, if there are no
further questions this morning, Senators may submit additional
questions for the subcommittee’s official record. We request the De-
partment’s response within 30 days.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
CORRUPTION IN TRAQ

Question. You recently traveled to Iraq in February to view first hand the Justice
Department’s efforts at establishing the rule of law in that country. According to
press accounts, you said, and I quote: “I'm encouraged by the work that’s being ac-
complished here . . . My assessment is that the Iraqis are firmly committed to the
notion of the rule of law.”

But I recently chaired an Appropriations Committee Hearing on fraud, waste, and
abuse in Iraq, and the testimony at that hearing made it absolutely clear that cor-
ruption in Iraq is rampant, and corruption remains among the most serious obsta-
cles to progress in that country. At the moment, there are more than three thousand
pending corruption investigations in Iraq, involving more than $18 billion lost to
fraud, yet the Iraqi government has passed laws and taken other legal actions to
immunize its public officials from prosecution and protect those engaged in corrup-
tion.

The Special Inspector General for Iraq Reconstruction, the Jones Commission, and
the Baker-Hamilton Commission have all been critical of the Administration’s lack
of effort to improving the Iraqi justice and police system, yet you say you are “en-
couraged” by what is being accomplished in Iraq.

Do you believe that corruption persists as a very serious problem in Iraq and un-
dermines the rule of law there?

Answer. We do believe that corruption persists as a serious problem in Iraq and
that corruption of any kind undermines the Rule of Law.

The Prime Minister and other senior Iraqi officials have publicly announced their
determination to tackle this problem. Corruption is a hidden crime in which individ-
uals in positions of power or influence are able to extract for themselves benefits
that should be reserved for the public. It is no secret that during the Saddam re-
gime, corruption was a way of life for Saddam himself, his family, and favored offi-
cials under him. These practices are inconsistent with a democracy and with the
Rule of Law because they deny the law the opportunity to govern all actions of the
state. Instead, they relinquish that power to those willing to pay. This impropriety
is obviously true when a corrupt official’s action violates the law, but it is equally
true when the corrupt official takes an action that would otherwise have been per-
mitted by the law.

For example, current Iraqi law requires amnesty for many Iraqi prisoners who
have been convicted of or charged with certain crimes. We have heard widespread
allegations that at some local police stations, processing the necessary paperwork
would only happen if the detainee’s family produced a substantial bribe. The corrupt
act, of course, is not releasing the prisoner, which the law permits and requires; it
is delaying that action and making it contingent on private payment, when the law
guarantees it as of right. By contrast, the Iraqi government has recently made some
high-level arrests in which the evidence suggests that officials released individuals
under the guise of the amnesty statute when, in fact, their crimes were so serious
that the law did not authorize their release.

The Rule of Law (not to mention the security of the Iraqi people and our troops)
is undermined when criminal justice matters proceed in any way other than accord-
ing to the law itself. The same is true for run-of-the-mill corruption matters, such
as no-show jobs at ministries or the diversion of government resources to friends
or family of officials. In these cases, as well, self-interest rather than the law is
what governs the actions of the state. When the people perceive that actions of any
sort are taken for these reasons, they justifiably doubt the integrity of the govern-
ment, and their own commitment to obeying the law inevitably declines.

Question. Exactly what do you find to be encouraging about the current efforts
to combat corruption in Iraq?
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Answer. As made clear above, we certainly agree that corruption is a very serious
problem and that Iraq has a long road ahead of it before it can tackle that problem.
Nevertheless, we believe that it 1s slowly getting better, rather than worsening.

We are guardedly optimistic because the Government of Iraq, often with the as-
sistance and encouragement of the United States, has taken substantial steps to
transition to a regime in which corruption is identified and targeted. It bears repeat-
ing that under the previous regime, whose final breaths ended barely five years ago,
corruption was a staple. We are all anxious that Iraq shed any remnants of that
prior regime, including corruption, but as with every other problem, the Iraqi people
must work their way through this one.

They appear to be engaged in this process. A few of the reasons we are encour-
aged include:

—The Commission on Integrity, Iraq’s principal anti-corruption investigative
agency, has nearly 300 investigators, all of whom have been trained by Depart-
ment of Justice contract trainers and funded by the Department of State. The
Commission has launched more than five thousand corruption investigations.
Thﬁ Cé)mmission has plans to expand the number of investigators by more than
a third.

—A number of recent arrests of government officials demonstrate that investiga-
tors and judges are willing to risk even their personal safety by finding and
prosecuting corruption.

—The judiciary is plainly stepping up to the plate. The well-known case against
the former Deputy Minister of Health generated an acquittal in early March.
The fact that the case was heard at all was an important victory for the inde-
pendence of the judiciary and the message that corruption and illegal govern-
ment action would be pursued. But even more significant is that the Chief Pros-
ecutor has appealed the dismissal of the charges to the Court of Cassation.

—Police salaries have been increased, which will in turn increase professionalism
and decrease perceived needs to accept illegal gratuities. The Directorate of In-
ternal Affairs in the Ministry of Interior (MOI), which supervises the police,
opened 6,652 cases in 2007 against MOI employees, and 1,112 of them were
fired. Others were otherwise disciplined.

—In January, Prime Minister Maliki issued an eighteen-point anti-corruption pro-
gram and has given international attention to anti-corruption efforts—for exam-
ple, he highlighted them in his speech at the International Compact with Iraq
meeting in Stockholm in May.

—New draft laws are pending in the Council of Representatives to better govern
the chief anti-corruption entities in the Iraqi government (the Commission on
Integrity, the Board of Supreme Audit, and the Directors General from the var-
ious ministries).

—At least some parts of the government appear to be taking proactive measures
to reduce opportunities for corruption. Chief Justice Medhat al-Mahmoud,
whom the statute made responsible for administering the nationwide system for
adjudicating claims for amnesty, recognized the likelihood that detainees and
their families would face demands for bribes throughout the process. He there-
fore crafted extraordinarily simple claims forms of only a single sheet of paper
and made them widely available, allowing not only detainees but their families
to obtain forms at courthouses throughout Iraq. He allowed the forms to be dis-
tributed where they would most likely reach those in need, including within
prisons. From the very beginning, his view was that if the forms were readily
available, they would have no value on the corruption mill. Since the completed
forms were then to be given directly to the courts, another opportunity for cor-
ruption was squeezed out. Although this is only one small example, it is an en-
couraging sign that the government recognizes the problem and is trying to ad-
dress it.

—In March the Government of Iraq signed and ratified the U.N.’s Convention
Against Corruption which obligates the country to take action against corrup-
tion.

Question. Is it encouraging that the Maliki government passes laws to protect

public officials from investigation?

Answer. We are not aware of any law that the Maliki government has passed
with the aim of protecting public officials from investigation. There is a provision
of the Criminal Procedure Code which allows Ministers to stop investigations of all
types including corruption. Our Embassy continues to urge the Government to re-
scind this provision but it remains on the books. The Department of Justice defers
to the diplomatic efforts of our Embassy in this regard.

Question. Specifically, what is the Justice Department doing to combat the corrup-
tion problem in Iraq?
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Answer. The Department of Justice’s efforts in Iraq are aimed at strengthening
Iraq’s Rule of Law institutions. The Department of State has created a separate en-
tity at the U.S. Embassy in Baghdad, the Anti-Corruption Coordination Office
(ACCO), which is charged with coordinating anti-corruption activities and policies.
Anti-corruption principles are a key ingredient of any society living under the Rule
of Law, so all Department of Justice employees in Iraq are fully aware that the De-
partment of Justice mission includes assisting ACCO.

There are some specific ways in which the Department of Justice is attempting
to do that. The International Criminal Investigative Training Assistance Program
(ICITAP) provides capacity building, training, and technical assistance, along with
equipment and specialized training for Iraq’s Commission on Integrity. The Federal
Bureau of Investigation investigates alleged corruption involving the U.S. govern-
ment (which affects both the Iraqi and the American people) and, through its work
with the Major Crimes Task Force, helps Iraqi law enforcement investigate illegal
behavior of Iraqi public officials. Department of Justice personnel across Iraq work
closely to help build the capacity and enhance the integrity of the courts.

BULLET LEAD

Question. More than four months ago, in a letter I sent to you that remains unan-
swered, I expressed my concerns that flawed bullet lead analysis done by the FBI
for many years may have led to wrongful convictions. The National Academy of
Sciences issued a report in 2005 discrediting bullet lead analysis, and the FBI
stopped conducting bullet lead testing that same year. Over the last two years, how-
ever, the Justice Department has not taken steps to find or correct the cases where
it was misused. As a former judge, I am sure you share my fear that this faulty
forensic evidence may have been introduced in the estimated 2,500 cases where it
was used. In my letter in November, I asked you to provide the Judiciary Com-
mittee with the list of cases where FBI bullet lead analysis was used, and to advise
the Committee what steps you've taken to correct any unjust convictions resulting
from bullet lead analysis.

Please state whether you have taken any action in response to my letter and ex-
plain your response.

Answer. As is discussed in more detail in the response to your November 2007
letter to the Attorney General, in 2005 the FBI sent to the National District Attor-
ney’s Association, the National Association of Criminal Defense Lawyers, the Inno-
cence Project, and approximately 300 agencies letters outlining the FBI's decision
to discontinue these examinations. The letters were sent so the recipients could take
whatever steps they deemed appropriate to ensure no one was convicted based on
inappropriate bullet lead testimony.

The FBI has committed to review all testimony provided by FBI Laboratory per-
sonnel in bullet lead cases that resulted in convictions in order to determine wheth-
er they testified within the scope of the science. Because the FBI performed bullet
lead examinations for approximately 40 years, we cannot readily produce a list of
all cases in which bullet lead analysis was performed. Because FBI laboratory per-
sonnel who conducted bullet lead examinations also conducted other types of foren-
sic tests, the FBI has to examine all files worked by the universe of examiners who
conducted bullet lead analysis. That process is ongoing. As of mid-May 2008, the
FBI had identified approximately 1,270 cases (covering the period of 1975 to 2004)
in which bullet lead analyses resulted in “positive” results that may possibly have
formed the basis of trial testimony.

As the FBI Director has testified, the FBI will be working with the Innocence
Project (IP) to ensure all appropriate parties are notified. Specifically, as the FBI
identifies cases in which bullet lead analysis was performed, we will provide to the
IP the FBI file number, the names of the contributor and prosecutor and their con-
tact information, contributor and prosecutor file numbers, the FBI Laboratory exam-
iner’s name, the defendant’s name, and the FBI’s assessment of the appropriateness
of the testimony provided. The FBI will also offer the IP copies of the transcripts
received from prosecutors. By providing a dual notification track (that is, notifica-
tion to both the prosecutor and the IP), the FBI is confident that appropriate notifi-
cation will be made to any defendant who was or may have been adversely affected
by inappropriate FBI bullet lead testimony.

Question. When can I expect a response to my letter?

Answer. DOJ is completing its response to the letter and will be transmitted to
your office presently.

Question. According to press accounts, the FBI agreed in November to provide a
list of all cases where bullet lead analysis was used to the Innocence Project in order
to begin working to identify cases where there may be problems.
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Please state whether you support this collaborative effort and explain your re-
sponse.

Answer. In an FBI press release on November 17, 2007, the FBI announced that
it has undertaken an additional round of outreach, analysis, and review efforts con-
cerning bullet lead analysis. This has included joint work with the Innocence
Project, which has done legal research to identify criminal cases in which bullet lead
analysis has been introduced at trial.

The Department of Justice, including the FBI, takes this issue very seriously, and
we are developing procedures to ensure that appropriate disclosures are made to the
relevant parties. Thereafter, the parties involved can make an assessment of the ef-
fect of any potentially erroneous testimony.

Question. Has anyone in the Justice Department taken any steps to support or
oppose this agreement between the FBI and the Innocence Project?

Answer. Please see the response to subpart a, above.

UNANSWERED QUESTIONS

Question. As of May last year, the Justice Department reported to the Judiciary
Committee that there was only one FBI agent assigned to Iraq and one assigned
to Kuwait to investigate significant contracting fraud. Since May 2007, has the Jus-
tice Department assigned more full-time FBI agents or other federal investigators
to work on contracting fraud cases in Iraq and Afghanistan? If not, why not?

Answer. The FBI currently has Special Agents (SAs) deployed in Iraq, Afghani-
stan, and Kuwait to provide full-time support to the International Contract Corrup-
tion Initiative, which addresses major fraud and corruption in the war and recon-
struction efforts in Iraq and Afghanistan. These deployments are conducted in 120-
day rotation cycles and SAs work jointly with the Defense Criminal Investigative
Service, Army Criminal Investigation Command Major Procurement Fraud Unit,
Special Inspector General for Iraq Reconstruction, and U.S. Agency for International
Development, who also have agents deployed to address this crime problem. The
FBI’s overseas assignments in direct support of this multi-agency initiative are as
follows: one SA in Kuwait; one Assistant Legal Attaché and two SAs in Iraq; and
two SAs in Afghanistan.

Question. In November, I sent you a letter expressing my concerns that flawed
bullet lead analysis done by the FBI for many years may have led to wrongful con-
victions. As you know, the National Academy of Sciences issued a report in 2005
discrediting bullet lead analysis, and the FBI stopped conducting bullet lead testing
that same year. But over the last two years, the Justice Department has not taken
steps to find or correct the cases where it was misused. As a former judge, I am
sure you share my fear that this faulty forensic evidence may have been introduced
in the estimated 2,500 cases where it was used. Two months ago, I asked you to
provide the Judiciary Committee with the list of cases where FBI bullet lead anal-
ysis was used, and to advise the Committee what steps you've taken to correct any
unjust convictions resulting from bullet lead analysis. When can I expect a response
to my letter? Have you taken any action in response to my letter?

Answer. Please see the response to Question 1, above.

Question. According to press accounts, the FBI agreed in November to provide a
list of where all bullet lead analysis was used to the Innocence Project in order to
begin working to identify cases where there may be problems. Do you support this
collaborative effort? Has anyone in the Justice Department taken any steps to sup-
port or oppose this agreement between the FBI and the Innocence Project?

Answer. Please see the response to Question 2, above.

E-MAIL AND E-MAIL RETENTION

Question. Have you begun any review of the White House’s policies on e-mail and
e-mail retention?

Answer. No.

Question. Have you investigated whether in the implementation of those policies
there has been noncompliance with laws requiring retention of White House records
that belong to the American people?

Answer. We are not aware of any facts that would warrant a criminal investiga-
tion. The Presidential Records Act is not a criminal statute.

Question. Are you going to inquire as to whether there has been an intentional
effort to avoid those laws and Congressional oversight?

Answer. We are aware of no facts that would suggest that such an inquiry would
be warranted.

Question. At last week’s oversight hearing, you would not agree with me that
waterboarding an American citizen anywhere in the world is torture and illegal.
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Under what circumstances or with what justifications would you consider
waterboarding an American not torture and not illegal?

Answer. As the Attorney General stated during his appearance before the Com-
mittee, because waterboarding is not among the practices currently authorized for
use in the CIA program, we do not believe that it would be appropriate to answer
categorically questions concerning the legality of waterboarding absent a set of cir-
cumstances that call for those answers.

Question. While the Nisoor Square killings have drawn the most publicity, those
shootings were not an isolated event. Blackwater forces have a documented history
of shootings in Iraq where civilians have been seriously injured and killed. There
were two other shooting incidents in the same month as the Nisoor square killings,
where five civilians were killed and fifteen more were wounded. Since 2005, there
have been nearly 200 other shootings by Blackwater guards in Iraq, and in more
than 160 of those incidents, the Blackwater guards fired first. Is the Justice Depart-
ment’s investigation limited to the Blackwater killings in September, or will the
Justice Department also investigate the other shooting incidents by Blackwater and
other private security contractors in Iraq? If not, why not?

Answer. As a general matter, the Department does not comment on referrals
made to it by other Departments, including State and DOD. In addition to being
law enforcement information that the Department generally does not disclose pub-
licly, referral numbers paint an incomplete picture and raise law enforcement sen-
sitive questions that the Department is unable to answer.

Question. How many full time prosecutors and agents at the Justice Department
are assigned to investigate criminal allegations against private security contractors
overseas? What steps have you taken to make sure that shooting incidents by pri-
vate security contractors in Iraq and Afghanistan are aggressively investigated and
prosecuted?

Answer. Most MEJA cases involving private security contractors are initially in-
vestigated by the Department of Defense or the Department of State. Department
of Justice agents and prosecutors do not typically become involved until those De-
partments refer a given case to the Department of Justice for criminal prosecution.
When MEJA cases are referred to the Department for prosecution, the Department
assigns agents and prosecutors as needed from the FBI, the offices of the United
States Attorneys, and the Criminal Division.

The Department is committed to investigating and prosecuting criminal acts com-
mitted by private security contractors overseas. To that end, we continue to work
with the Departments of Defense and State to ensure that there are clear proce-
dures for those Departments to identify and, where appropriate, to refer for prosecu-
tion allegations of criminal misconduct involving private security contractors. We
are also working with the Congress to explore legislative amendments that would
increase the USG’s ability to hold private security contractors accountable under
federal law.

Question. According to press accounts, on January 24, 2008, a federal grand jury
in Alexandria issued a subpoena to New York Times reporter Jim Risen reportedly
seeking information about his confidential sources for a chapter in his 2006 book,
“State of War” focusing on the CIA’s alleged efforts to infiltrate and destabilize
Iran’s nuclear program. Mr. Risen’s book also expanded on his reporting about the
Administration’s warrantless wiretapping for which he and another New York
Times reporter won the 2006 Pulitzer Prize. Under the Department’s guidelines, a
subpoena to the media must be approved by the Attorney General. Did you approve
this subpoena? What process was followed by the Department in considering wheth-
er to subpoena Mr. Risen?

Answer. Because Federal Rule of Criminal Procedure 6(e) imposes a secrecy re-
quirement on all pending Grand Jury investigations, we cannot answer any ques-
tions pertaining to a specific Grand Jury subpoena or specific Grand Jury pro-
ceedings. We can say, however, that the Department’s internal guidelines con-
cerning media subpoenas, reprinted at 28 CFR 50.10, set out the specific factors to
be considered before issuing a subpoena to a member of the media and require At-
torney General approval before any such subpoena is issued.

Question. The Department’s time-honored guidelines, set forth in the Depart-
ment’s “red book”—its guidebook on “Federal Prosecution of Election Offenses”—
were revised under the outgoing, discredited leadership group to turn the traditional
practice of not bringing last-minute investigations and actions on its head. The poli-
cies in the new “green book” provide great latitude for the Department to influence
the outcomes of elections. We learned of this shift last year and were made aware
of its dangers in investigating the actions of interim U.S. Attorney Bradley
Schlozman, who replaced fired U.S. Attorney Todd Graves and brought election-eve
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indictments in a highly contested election in Missouri. What steps are you and the
Department taking to make sure that there is no repeat of this type of conduct?

Answer. This question includes several components, which we address separately.
As an initial matter, earlier this year, the Attorney General circulated a memo-
randum to all Department employees emphasizing the Department’s existing poli-
cies with respect to political activities. The memorandum reiterated that “politics
must play no role in the decisions of federal investigators or prosecutors regarding
any investigations or criminal charges.” The Attorney General has also reiterated
this message personally on numerous occasions in his meetings with Department
personnel.

With respect to the question, there was nothing improper about the timing of the
registration fraud indictments in Missouri. Evidence submitted to the Department
reflected that the subjects had submitted numerous bogus voter registrations to a
get-out-the vote organization. No voters needed to be interviewed; the Department’s
consultation procedures for such matters were followed; and the charges did not vio-
late the Department’s policy against interfering with an ongoing election. This policy
focuses on the timing of investigations of alleged voter fraud—not the timing of fil-
ing charges that have already been investigated—and discourages overt criminal in-
vestigation during the period immediately prior to an election or on Election Day
in order to avoid chilling lawful voting activity or interjecting a criminal investiga-
tion into an ongoing campaign.

Simply stated, the Department’s 1995 election crime manual was revised because
it was out of date. The main authors of the 2007 manual are two career prosecutors
in the Criminal Division’s Public Integrity Section. These senior prosecutors are the
Department’s experts on election crimes and collectively have over sixty years of ex-
perience in the investigation and prosecution of election fraud and campaign financ-
ing crimes. The updated draft went through several revisions by its authors. After
review and approval by the Section and Criminal Division, the manual was for-
warded to other Department components prior to publication. Its authors received
no substantive suggestions from anyone outside the Criminal Division.

The 2007 manual incorporates the landmark changes enacted by Congress in the
Bipartisan Campaign Reform Act of 2002 (BCRA), and especially the enhanced
criminal penalties for campaign financing crimes included in these reforms. It also
incorporates the Department’s renewed commitment to addressing election fraud
and campaign financing crimes that is exemplified by the Department’s Ballot Ac-
cess and Voting Integrity Initiative. The initiative was created in 2002 to increase
the Department’s efforts to protect voting rights and deter and prosecute election
crimes, and recognizes that it does little good to protect a person’s right to vote if
that person’s vote is subsequently diluted or eliminated by fraud.

As in other areas of criminal law enforcement, the effect of vigorous and impartial
enforcement of the federal statutes criminalizing various types of election crimes is
likely to extend beyond the defendants charged in specific cases and deter others
who are considering similar conduct. While this deterrence is not capable of meas-
urement, it remains an important societal and governmental goal. Congress also has
recently recognized the importance of deterring crimes. See BCRA § 314(b)(1) (man-
dating a new sentencing guideline for campaign financing crimes that would reflect
“the need for appropriate and aggressive law enforcement action to prevent such
violations”). The 2007 manual also incorporates the Department’s additional en-
forcement experiences prosecuting election crimes over the past decade, and recog-
nizes that there are situations where prosecution of an individual act of election
fraud or campaign fraud may be warranted. Rather than providing what is in es-
sence a blanket immunity for an individual who commits a federal crime, this ap-
proach allows prosecutive decisions to be made on a case-by-case basis, as is the
case in other areas of criminal law enforcement.

Moreover, there has been no substantive change in the Department’s policy re-
garding noninterference with elections. For over two decades, the Public Integrity
Section and its Election Crimes Branch have counseled United States Attorneys’ Of-
fices against taking overt criminal investigative measures involving alleged election
fraud, such as interviewing voters or issuing grand jury subpoenas for ballot docu-
ments, until the election in question has been concluded and its results certified.
This policy reduces the risks of chilling legitimate voting, interfering with the ad-
ministration of elections by the states, or transforming a criminal investigation into
a campaign issue by appearing to legitimize unsubstantiated allegations. Rather
than being “watered down” or weakened, the text was expanded in the updated
manual to provide additional guidance and assistance as a result of the Depart-
ment’s ongoing criminal enforcement efforts in this area.
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Election crimes strike at the heart of our democratic form of government and the
Department is committed to the vigorous and impartial enforcement of the federal
criminal statutes enacted by Congress to combat these serious crimes.

Question. One of the most disturbing features of the Justice Department in this
Administration has been the complicity of the Department’s supposedly independent
and impartial Office of Legal Counsel in providing secret legal memoranda defining
torture down to meaninglessness, excusing warrantless spying on Americans con-
trary to our laws and, more recently, justifying the absolute immunity of White
House employees from Congressional subpoenas without reference to a single legal
precedent. Jack Goldsmith, a conservative former head of the Office of Legal Coun-
sel who found many of these opinions to be “deeply flawed and sloppily reasoned”
rescinded several of the most extreme of them, only to see some reinstated in other
forms after his departure. In response to questions from Senator Schumer at your
confirmation hearing, you committed to this Committee that you would conduct a
review of OLC opinions in several areas, including detention policies, interrogation
policies, and policies relating to warrantless wiretapping. Have you conducted this
review and in what areas? If not, why not?

Answer. As the Attorney General committed in his letter to the Committee, dated
October 30, 2007, he has reviewed the Office of Legal Counsel’s legal analysis of
practices that are currently authorized for use in the CIA’s interrogation program.
The Attorney General has found those practices to be lawful and has found the Of-
fice’s analysis and conclusions concerning those practices to be correct and sound.
The Attorney General has not found it necessary to go further and to review Office
of Legal Counsel opinions, or portions of those opinions, that do not address matters
currently before him.

Have you determined that any OLC opinions are suspect? If so, what action have
you taken?

Answer. No, the Attorney General has reviewed the Office of Legal Counsel’s legal
analysis of practices that are currently authorized for use in the CIA’s interrogation
program. The Attorney General has found those practices to be lawful and has
found the Office’s analysis and conclusions concerning those practices to be correct
and sound.

Question. Congress cannot legislate in the dark. With this Committee, in par-
ticular, that means we must know how the Executive Branch interprets the law on
critical national security issues. Yet this Administration has steadfastly refused to
provide the Congress with key opinions from the Office of Legal Counsel on elec-
tronic surveillance and their interpretation of the laws on torture. Will you commit
to providing this Committee, under appropriate security protections, the OLC legal
opinions that we have been requesting for years and that we require in order to ful-
fill our constitutional responsibilities?

Answer. The Administration has made extraordinary accommodations in recent
months to accommodate Congress’ interest in these matters. Highly classified opin-
ions concerning the Terrorist Surveillance Program have been made available to,
among others, the Intelligence and Judiciary Committees of both Houses of Con-
gress. As to the CIA’s interrogation program, the Intelligence Committees briefed
on both the classified details of and the legal basis supporting the program, and un-
classified briefings also have been provided to Congress. Since the Attorney Gen-
eral’s testimony, the Administration has further accommodated congressional inter-
est in this subject by making available to the Intelligence Committees the classified
OLC opinions on the CIA program. In addition, the Administration has made avail-
able to the Judiciary Committees three of those opinions, with limited redactions
necessary to protect intelligence sources and methods.

Question. In 2004, Congress passed and the President signed the Justice for All
Act. That bipartisan bill included the Innocence Protection Act, a piece of legislation
I worked on for years providing important reforms to help reduce the risk of error
in capital cases. A key component of that Act was a grant program for post-convic-
tion DNA testing. The program is named in honor of Kirk Bloodsworth, the first
death row inmate exonerated as a result of DNA testing. To ensure that other inno-
cent people avoid the ordeal Mr. Bloodsworth went through and that the guilty are
caught and convicted, it is crucial that states receive the funding authorized and
appropriated for the Bloodsworth program. Instead, the Department of Justice has
interpreted the very reasonable evidence preservation requirements that Congress
included for this program so stringently, and contrary to Congress’ intent, that all
applications to the program have been rejected and not a dime has been awarded.
This Committee held a hearing last month on this issue, and the Department’s rep-
resentative assured us that he would work to award the grant money that has been
sitting unused these past three years. Will you make sure that the Department does
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everything it can this year to get the money appropriated to the Bloodsworth pro-
gram out to the states that can use it for good?

Answer. Yes. In the fiscal year 2007 postconviction DNA solicitation, in accord-
ance with section 413 of the Justice for All Act and the fiscal year 2006 and fiscal
year 2007 appropriations, applicants were required to demonstrate compliance with
certain stringent eligibility requirements set by section 413. Language in this year’s
(fiscal year 2008) appropriation has the effect of allowing the Department of Jus-
tice’s National Institute of Justice (NIJ) to ease the section 413 requirements with
respect to funds appropriated for fiscal year 2006-fiscal year 2008. The fiscal year
2008 solicitation—which was posted on January 22, 2008, and updated in response
to concerns expressed in connection with a Senate hearing—accordingly eases the
requirements of section 413, in a manner that we believe remains consonant with
the policy objectives of section 413.

Question. Congress gave the Department an out in this year’s appropriations bill
that allows the Department to loosen the requirements for the Bloodsworth pro-
gram. Will you nonetheless make sure that the Department does not ignore
Congress’s clear intent that states be held to reasonable standards of evidence pres-
ervation since money for DNA testing does no good if the evidence is not there to
test?

Answer. The fiscal year 2008 solicitation eases the requirements in a manner that
we believe remains consonant with the policy objectives of the statute. Under the
fiscal year 2008 solicitation to establish eligibility, the chief legal officer of the State
must certify that the State “[plreserves biological evidence secured in relation to the
investigation or prosecution of a State offense of forcible rape, murder, or nonneg-
ligent manslaughter under a State statute, local ordinances, or State or local rules,
regulations, or practices, in a manner intended to ensure that reasonable measures
are taken by all jurisdictions within the State to preserve such evidence.” We be-
lieve that this requirement, which includes language derived generally from section
413 of the Justice for All Act itself, calls for a meaningful certification. We will rely
on the chief legal officer of each State to accurately assess whether the certification
properly can be made based on the State’s particular circumstances. We note that
the certification template explicitly states that “I am aware that a false statement
in this certification may be subject to criminal prosecution, including under 18
U.S.C. §1001.”

Moreover, the fiscal year 2008 solicitation for these funds puts States on notice
that funding in future fiscal years may be contingent on the more stringent require-
ments regarding evidence retention established by section 413 of the Justice for All
Act. In addition, through the DNA and Coverdell programs, NIJ provides significant
assistance to States and units of local government to purchase equipment and other
resources to provide for retention of biological evidence. Finally, NIJ is studying the
extent of evidence preservation in DNA laboratories generally to identify ways to
improve evidence storage practices.

Question. The Judiciary Committee’s hearing last month also looked into Inspec-
tor General Glenn Fine’s highly critical review of the Department’s implementation
of the Coverdell grant program for forensic improvements. The Justice for All Act
required that states receiving money under the Coverdell program certify that they
have an independent entity to investigate allegations of serious negligence or mis-
conduct. Inspector General Fine’s report found many problems with the Depart-
ment’s implementation of this provision. Perhaps most astonishing, he found that
the Department has taken the legal position that, while agencies must certify they
have an independent entity where they can refer allegations of misconduct or seri-
ous negligence by forensic labs, the agencies have no obligation to actually refer
such allegations for investigation. So they need to have a process, but they do not
need to use it. This is clearly contrary the bi-partisan intent of Congress in the Jus-
tice for All Act. Why would the Justice Department would take a legalistic position
that is so clearly contrary to the intent of the Justice for All Act?

Answer. The Department of Justice agrees that allegations of serious negligence
or misconduct in forensic programs should be appropriately investigated. In its re-
cent fiscal year 2008 solicitation for the Coverdell program, the National Institute
of Justice strongly encouraged the reporting of allegations of serious negligence or
misconduct to the appropriate government entity. The Department is currently
working collaboratively with the Office of the Inspector General to further clarify,
in the best way possible, the grantees’ responsibilities when they receive allegations
of serious negligence or misconduct.

Question. Do you agree with me that the Justice Department must encourage the
reporting of serious allegations of lab misconduct for investigation in order to ensure
that any federally-funded forensic labs have the highest level of integrity?
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Answer. Yes, the Justice Department believes that allegations of serious neg-
ligence or misconduct should be appropriately investigated. Beginning with the up-
coming fiscal year 2008 solicitation, Coverdell program solicitations will strongly en-
courage the reporting of this misconduct.

Question. What are you proposing for rural areas and the smaller cities where
crime has risen the most?

Answer. DOJ is committed to providing the technical assistance necessary to en-
sure that applicants need not employ professional grant writers to successfully com-
pete for funding. But more, objective criteria such as crime rates allow communities
and grantees to compete on equal footing.

This has been borne out in practice. A total of 18 sheriffs offices were funded in
the fiscal year 2007 Targeting Violent Crime Initiative Program—all that applied
were successful. While several large sheriffs’ offices applied and were funded, many
small agencies also applied and received funding (some with as few as 20 or 30
sworn staff). Awards to larger agencies often included support for smaller agencies
in the surrounding areas, including sheriffs’ offices (showing multi-jurisdictional
character was an important factor in this program).

—Tulsa, Oklahoma—the Tulsa Police Department will partner with the Tulsa
County Sheriffs Office, the local community services council, the FBI and ATF
to address gang- and drug-related gun crime in the greater Tulsa area.

—Wilmington, North Carolina—this town will use TVCI funds to address a vio-
lent drug gang problem using long and short term investigative strategies and
relying on a partnership with the local FBI task force.

—Moss Point, Mississippi—this Gulf Coast community (population 15,512) will
use TVCI funds in addition to building on existing DEA and FBI task forces
to address local violence, which appears to be drug- and gang-related.

—Redding, California—this Shasta area community will address local gang prob-
lems using TVCI funds in collaboration with federal agency support.

—Lowell, Massachusetts—this suburban community will use TVCI funds to sup-
port an analytical, intelligence-driven “Ceasefire” approach to address gun,
gang, and drug violence in the community.

—Akron, Ohio—this Midwest community will broaden an anti-gang initiative with
Summit County Sheriff's Office and the Greater Akron High Intensity Drug
Trafficking Area project. Funds will also be used to support prevention and
prosecution of crimes in that area.

—Leech Lake Tribe in Minnesota.

The Bureau of Justice Assistance within OJP also has a program of training and
technical assistance designed exclusively for small law enforcement agencies (those
with less than 50 sworn staff). This program provides assistance to small depart-
ments in developing anti-crime strategies, managing departments, and accessing re-
sources such as grants. This program is administered by the International Associa-
tion of Chiefs of Police.

Question. Will you commit to working with me during the regular fiscal year 2009
appropriations cycle and on the upcoming emergency supplemental appropriations
bill to restore the hundreds of millions in funding cuts to the COPS Program, the
Byrne? grant program, and other programs that have proven effective in cutting
crime?

Answer. We appreciate the support shown for the Department by the Senate Ap-
propriations Subcommittee on Commerce, Justice and Science and pledge, consistent
with the President’s budget request, the Department’s assistance to the sub-
committee in getting the information it needs to formulate its fiscal year 2009 ap-
propriations bill. If Congress were to pass a supplemental appropriations bill in
2008, the Department would be glad to consider supporting the request so long as
it was consistent with Administration priorities.

Question. Sixteen years after Congress authorized the National Motor Vehicle
Title Information System (NMVTIS), there are still major loopholes in the system
that allow crooked mechanics and sellers to “wash” data from car titles that would
alert prospective buyers if a car has been totaled in an accident or stolen. Con-
sumers face dangers when they unknowingly buy improperly repaired vehicles with
a history of serious damage. An article about airbag scams published last month in
Reader’s Digest documents several deaths due to nonfunctioning airbags in vehicles
whose titles had been “washed” and whose repairs were fraudulent. Due to gaps in
NMVTIS reporting, the owners did not know that their cars had been previously
totaled, much less improperly repaired. They delay in full implementation of
NMVTIS is the result of the Justice Department’s failure to issue long-overdue rules
requiring insurers and junkyards to provide data about totaled vehicles. Why, when
consumer safety is at stake, has the Department failed for over a decade to issue
these rules? When will the rules be issued?
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Answer. The key to an effective vehicle titling system is the cooperation and par-
ticipation of all of the states. Since responsibility for the National Motor Vehicle
Title Information System (NMVTIS) was transferred from the Department of Trans-
portation (DOT) to the Department of Justice, the Department of Justice has been
working with the American Association of Motor Vehicle Administrators (AAMVA)
to implement NMVTIS. AAMVA is a nonprofit, tax exempt, educational association
representing U.S. and Canadian officials who are responsible for the administration
and enforcement of motor vehicle laws. AAMVA has been acting in the capacity of
NMVTIS operator since 1992, when DOT was responsible for the system. The focus
of the efforts of the Department of Justice and AAMVA has been to set up a work-
ing system and to get all of the states to participate in NMVTIS. Unfortunately,
many states have been slow to participate because of competing demands on their
resources.

Currently, 35 states are actively involved with NMVTIS. Thirteen states are par-
ticipating fully in NMVTIS, 12 states are regularly providing data to the system,
and an additional 10 states are actively taking steps to provide data or to partici-
pate fully. The 13 states participating fully in NMVTIS are Arizona, Florida, Indi-
ana, lowa, Kentucky, Massachusetts, New Hampshire, Nevada, Ohio, South Dakota,
Virginia, Washington, and Wisconsin. The 12 states providing regular data updates
to NMVTIS are Alabama, Georgia, Idaho, Louisiana, Nebraska, New Jersey, New
York, North Carolina, Pennsylvania, Tennessee, Texas, and Wyoming. The 10 states
actively taking steps to provide data or participate fully are Arkansas, California,
Delaware, Missouri, Montana, New Mexico, Oklahoma, South Carolina, Vermont,
and West Virginia. States that participate fully in the system provide data regularly
and make NMVTIS inquiries before issuing a new title. These states also send up-
dates to the system when necessary. States that regularly provide data to the sys-
tem do so through a batch upload process but do not check NMVTIS before issuing
a new title. Currently, more than 60 percent of the U.S. vehicle population is rep-
resented in the system. The Department of Justice’s goal is to have more than 75
percent of the U.S. vehicle population represented in the system by the end of 2008.

The Department of Justice has recently submitted a proposed rule to implement
NMVTIS to the Office of Management and Budget. That rule is currently under re-
view.

TELECOMMUNICATION CARRIER COMPENSATION

Question. We are engaged in a debate in the Senate about this Administration’s
proposal to grant retroactive immunity to telecommunications carriers who partici-
pated in secret warrantless surveillance efforts for more than 5 years in violation
of the Foreign Intelligence Surveillance Act, presumably some of the same carriers
that later disconnected wiretaps when the bills were not paid. What payments were
made to telecom companies to compensate for their participation in surveillance ef-
forts including that which came to know as the President’s program and the Ter-
rorist Surveillance Program?

Answer. The Senate and House Intelligence Committees have conducted extensive
oversight of operational aspects of the National Security Agency activities described
by the President and the 2005 Act now commonly known as the Terrorist Surveil-
lance Program. The Judiciary Committees of both Houses have also been provided
with documents, held hearings, and have been briefed on this Program. The spe-
cifics of any arrangement between the Government and a telecommunications car-
rier to provide classified assistance with surveillance efforts cannot be further dis-
cussed in an unclassified setting.

Question. As of May last year, the Justice Department declined to identify for the
Judiciary Committee the number of civil false claims cases that have been referred
to or remain pending at the Justice Department, and only identified one case where
the Justice Department has joined a qui tam relator in a case involving allegations
of contracting fraud in Iraq or Afghanistan. Will you provide the Committee with
an update on the status of these unresolved civil false claims cases? Please identify
how many false claims cases have been referred to the Justice Department for in-
vestigation, how many the Justice Department has joined, and how many cases the
Justice Department has declined to join. Also, please identify any new public settle-
ments under the False Claims Act related to allegations of contracting fraud in Iraq
or Afghanistan, and briefly describe the facts of these cases.

Answer. As of June 2, 2008, fifty-three qui tam actions have been filed under the
False Claims Act against private contractors that provided support for U.S. govern-
ment activities in the Middle East, including Iraq and Afghanistan. Of these fifty-
three cases, the Department has intervened in and is litigating one case, has set-
tled, at least in part, three other cases, and has declined to intervene in another
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eighteen cases. The Department continues to investigate the remaining matters.
The Department is also investigating a number of non-qui tam matters involving
the Middle East that have been referred to the Department by other governmental
agencies.

As noted, the Department has resolved three qui tam actions, at least in part, re-
lating to the Middle East, which resulted in four separate settlements. Additionally,
the Department has settled one non-qui tam matter under the False Claims Act in-
volving the Middle East. These five settlements are briefly described below:

—Houston-based EGL, Inc., operating as Eagle Global Logistics, a subcontractor
for Kellogg Brown and Root, settled for $4 million on August 6, 2006. The set-
tlement resolved allegations that EGL inflated invoices for shipments under
government contracts for support of military operations in the Balkans, Afghan-
istalndand Iraq. This settlement resolved in part a qui tam case that remains
sealed.

—In a second settlement arising out of the same sealed qui tam case discussed
in the prior paragraph, EGL, Inc. paid the United States in June, 2007, an ad-
ditional $300,000 to settle allegations that the company’s local agent in Kuwait
overcharged the military for rental charges on shipping containers to Iraq for
the period from January through June, 2006.

—Force Protection Industry, Inc., of Ladson, South Carolina, agreed on August 23,
2006, to pay the United States $1.8 million to settle fraud claims related to the
manufacture and delivery of armored vehicles for use in Iraq. These allegations
were the subject of a qui tam action captioned United States ex rel. Chomyn v.
Force Protection Industry, Inc., No. 2:05-1906 (D.S.C.).

—Northrop Grumman settled a voluntary disclosure case on July 18, 2007, by
paying $8 million in connection with deficient testing of night vision goggles and
sniper scopes used throughout the military.

—On December 18, 2007, the Department settled with Sioux Manufacturing Corp.
for $1.9 million the allegations in United States ex rel. Kenner v. Spirit Lake
Tribe, No. 2-06-CV-48 (D. N.D.). This qui tam case alleged that the defendant
flailled to follow specifications in making protective cloth material for military

elmets.

Finally, as noted, the Department is currently litigating one case relating to the
Middle East. On June 11, 2007, the United States intervened in the qui tam case
captioned United States ex rel. Dye v. ATK Thiokol, Inc., No. 1:06CV39 (D. Utah).
The lawsuit alleges that ATK delivered defective illumination flares used in search
and rescue, and combat operations critical to the U.S. military, including operations
in Iraq and Afghanistan.

QUESTION SUBMITTED BY SENATOR BYRON L. DORGAN
TRIBAL JUSTICE FUNDING

Question. The Justice Department dedicated 102 Federal Bureau of Investigations
agents to investigate violent crimes in Indian country in 1998. Congress provided
funding for an additional 30 agents in fiscal year 1999, and an additional 27 agents
in fiscal year 2005. As a result of these appropriations, there should be 159 FBI
agents dedicated to violent crime in Indian country. However, there are only 114
FBI r:;1gents dedicated to Indian country today. Can you please explain this discrep-
ancy?

Answer. As of June 2008, there are 104 FBI Special Agents working on Indian
Country (IC) matters. Of this total, 30 were appropriated in fiscal year 1997, 30 in
fiscal year 1999, and 10 in fiscal year 2005 (the FBI’s fiscal year 2005 appropriation
included 27 positions, 10 of which were Special Agents). The remaining 34 Special
Agents currently working IC matters have been assigned by their respective field
offices to address specific IC issues.

QUESTIONS SUBMITTED BY SENATOR RICHARD C. SHELBY

Question. Is the Department of Justice pleased with all of the DHS charges in
present and past budget requests? If so, please explain why. If not, please explain
why. Please list all services received from the DHS charge since its inception.

Answer. The Department of Homeland Security charges three types of security
costs to the Department of Justice (DOJ): basic security charges, building-specific
security charges, and reimbursable collections. Basic security charges are required
for all Federal Protective Service (FPS)-protected facilities and are based on a per-
square footage basis. Building-specific security charges are based on specific security
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needs of the building in question. The building-specific security charges are com-
prised of two elements: operating expenses and amortized capital costs. Building
specific charges, whether operating expenses or capital costs, are distributed over
all federal users by building or facility in direct proportion to each customer agen-
cy’s percentage of federal occupancy. Reimbursable collections include any agency-
specific requirement or requirement above the building security survey rec-
ommendation. We cannot confirm what precise building security measures the De-
partment has in place, as it would jeopardize building security. We are happy to
provide this information to you in a more secure manner, however.

DEPARTMENT OF JUSTICE AGENTS

Question. Two years ago (May 2006), the Administration’s supplemental budget
request included ¥2 billion to secure the Nation’s border of which only $20 million,
or 1 percent, was for the Department of Justice. Since September 11th, the Adminis-
tration has increased the number of Border Patrol agents by 122 percent, from 9,000
in fiscal year 2000, to 20,000 in their fiscal year 2009 request.

Provide a detail breakout by bureau the number of agents hired and the percent-
age increase by each since September 11th.

Answer. The following chart indicates the authorized agent levels for the core
DOJ law enforcement agencies.

Fiscal year—

DOJ Component Percent 2008 | 2009 Presi- | Percent 2009

Enacted 2008 enacted over 2001 dent’s budget over 2001

FBI 11,375 13,027 14.5 13,313 17.0
DEA 6,080 5,838 —4.0 5,868 -35
ATF 2,671 2,482 -11 2,482 -71
USMS 2,671 3,412 21.7 3,570 33.7
Reflects direct and reimbursable authorized agent positions.
OTHER

Question. Concerns have been raised with the Subcommittee that S&E funds have
been used for construction projects at DEA. Has DEA used any S&E funding for
anything other than its intended purpose, without notifying Congress, in the past
three years?

Answer. DEA has not used any S&E funding for anything other than its intended
purpose, without notifying Congress in the past three years.

Question. Last year, DEA used the term hiring freeze while soliciting increased
funding over the Presidents requested budget. Was anyone hired at DEA last year?
Does the Attorney General agree that DEA had an actual hiring freeze? If anyone
was hired at DEA, please explain how this is a hiring freeze. If the Attorney Gen-
eral agrees that DEA was in the midst of a hiring freeze and DEA had hired, please
explain the Attorney General’s position. If the Attorney General disagrees with DEA
saying it was a hiring freeze, please explain that position.

Answer. DEA did not fill positions that were funded through its base Salaries and
Expenses Account. However, DEA did not have to limit hiring for positions funded
through the Diversion Control Fee Account. DEA was able to hire a limited number
of positions in the Salaries and Expense Account due to funding provided by Con-
gress specifically for new hires. The fiscal year 2007 Joint Resolution included fund-
ing for 57 new DEA positions to support the Intelligence Community. Congress also
provided funding in the fiscal year 2007 GWOT Supplemental, which allowed DEA
to fill 184 positions.

DEA lost 663 employees through attrition (including 251 Special Agents) from Au-
gust 2006 through December 2007. Over the same time period, DEA hired 281 new
employees (including 96 Special Agents), resulting in a net reduction of 382 employ-
ees (including 155 Special Agents).

The Department of Justice remains fully informed of DEA’s progress in hiring
over the past year and a half. The Department has been engaged from the begin-
ning in dialogue with DEA to ensure that the managed hiring initiative is imple-
mented appropriately.

SOUTHWEST BORDER ENFORCEMENT

Question. Two years ago (May 2006), the Administration’s supplemental budget
request included $2 billion to secure the Nation’s border of which only $20 million,
or 1 percent, was for the Department of Justice.
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Thousands of new Border Patrol agents have placed a tremendous strain on the
federal criminal justice system and significantly increases the workload of the De-
partment of Justice. The end result is that DOJ agencies must further sacrifice its
limited resources to respond to fiscal and human resource pressures created by
other federal agencies. Do you really think $100 million is enough for the Depart-
ment of Justice when the Border Patrol alone is asking for four times that amount
at $442 million?

Answer. The Attorney General has requested $100 million in new funding as a
part of the fiscal year 2009 budget for the Administration’s Southwest Border En-
forcement Initiative. If funded by Congress, the new resources will better enable the
United States to combat the flow of illegal immigration, drugs, and weapons across
our Southwest Border, and to arrest, detain, prosecute, and incarcerate violent
criminals, drug offenders, and immigration violators along the Southwest Border.
These funds will support the full range of law enforcement operations along our
Southwest Border. The requested funds for fiscal year 2009 included enhancements
to the Bureau of Alcohol, Tobacco, Firearms, and Explosives, the Drug Enforcement
Administration, Interagency Crime and Drug Enforcement, the U.S. Marshals Serv-
ice, the Office of the Federal Detention Trustee, the Executive Office for Immigra-
tion and Review, and the border U.S. Attorneys’ Offices. As that list indicates, the
issues associated with border enforcement are multifaceted and involve many enti-
ties, not only in the Department of Justice but across the Executive Department,
as well as the Judiciary. Any legislative responses to issues associated with border
law enforcement need to address the system as a whole.

FUGITIVE APPREHENSION PROGRAM

Question. Provide background on the OIG review on Adam Walsh. In December
2007, the USMS was notified that the Office of the Inspector General was initiating
a review of the Department of Justice’s efforts to implement the Sex Offender Reg-
istration and Notification Act (SORNA), Title 1 of the Adam Walsh Child Protection
and Safety Act of 2006. What is the status of this investigation?

Answer. It is an inspection (rather than an investigation) being conducted by the
Evaluation and Inspections Division of the Office of the Inspector General (OIG).
The purpose of the review is to determine the status of the Department’s efforts to
prevent convicted sex offenders from committing additional crimes by locating, ap-
prehending, and prosecuting fugitive sex offenders. This inspection 1s currently in
progress.

Question. What other agencies in Justice were asked to participate?

Answer. The following offices were asked to participate: The Office of Justice Pro-
grams’ Sex Offender Sentencing, Monitoring, Apprehending, Registering, and Track-
ing (SMART); the Federal Bureau of Investigation’s National Crime Information
Center (NCIC), Crimes Against Children Unit, and Integrated Statistical Reporting
and Analysis Application (ISRAA); the Criminal Division’s Child Exploitation and
Obscenity Section (CEOS); and the Executive Office for United States Attorneys’
Transactional Informational Government Accounting System (TIGAS).

Question. Who at the Department is coordinating this effort for the Federal Gov-
ernment?

Answer. Paul Price, Assistant Inspector General for Evaluations and Inspections,
Office of the Inspector General, is coordinating this inspection at the behest of the
Department of Justice’s Inspector General, Glenn A. Fine.

Question. Provide the statistics on the number of shootings the DEA, ATF, FBI
and USMS had in fiscal year 2007 versus the number of fugitives apprehended.

Answer. The USMS apprehended or cleared 75,812 federal fugitives and cleared
84,944 state and local fugitive cases in fiscal year 2007. The USMS had 20 shooting
incidents in fiscal year 2007 during fugitive apprehensions. Shooting statistics in-
volging other law enforcement agencies must be obtained directly from DEA, ATF,
and FBI.

Question. Does the USMS have a plan for the expansion of the USMS Foreign
Field Offices and does the Department of Justice support that expansion?

Answer. The USMS has a five-year plan for the expansion of the USMS Foreign
Field Offices which was approved by the Director in July 2005 and by a previous
Attorney General.

Question. What is the long term plan for the International Fugitive Apprehension
Program?

Answer. The USMS International Fugitive Apprehension Program five-year plan
proposes the establishment of country-specific and regional offices strategically
placed in host countries to best address fugitive workload throughout the world. The
USMS will determine the most strategic locations to expand the foreign field offices
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based on fugitive workload, extradition activity, political factors, and geographic lo-
cation.

Since the approval of the foreign expansion plan, the Adam Walsh Child Protec-
tion and Safety Act became law. Adding the requirements of this new mission may
change the order in which new foreign offices are added.

Question. The Department was directed in the 2005 conference report to submit
a five year plan that included a time-line and cost estimate to open additional inter-
national offices that are critical to the USMS fugitive apprehension mission. Provide
the Committee with the plan directed in the 2005 Conference report.

Answer. The USMS was directed by the Conference Report (H.R. 108-792) accom-
panying the fiscal year 2005 Consolidated Appropriations Act to submit a five-year
plan for the International Fugitive Program. The plan was approved by DOJ and
OMB on December 23, 2005 and is attached as submitted.

Question. Where is the department in implementing that plan?

Answer. The USMS currently has three foreign offices in the following locations:
Mexico City, Mexico; Kingston, Jamaica; and Santo Domingo, Dominican Republic.

Question. Provide the plan for 2008 and 2009.

Answer. No new resources were included in the fiscal year 2008 enacted, but
there is a pending request for one position in Mexico in the fiscal year 2009 USMS
S&E President’s budget request and one additional position in Mexico in the fiscal
year 2009 OCDETF budget request for the USMS.

Question. How many new foreign offices will be opened by the Marshals to catch
international fugitives in the 2009 budget?

Answer. The fiscal year 2009 President’s budget does not include resources to
open a new foreign field office.

Question. The Organized Crime Drug Enforcement Task Forces (OCDETF) is
funded at $498 million this year. Most of the funding is for the 1,629 law enforce-
ment personnel including: 1,048 DEA agents, 489 FBI agents, 53 ATF agents, and
39 Deputy U.S. Marshals. The fiscal year 2009 request seeks an additional 6 Deputy
Marshals which would bring them up to 45 OCDETF Deputy Marshals. There is a
memorandum of understanding (MOU) between the Marshals Service and DEA to
work fugitive warrants. Under this MOU, after seven days, most DEA warrants are
transferred over to the Marshals Service. No USMS warrants are transferred to
DEA. If the Marshals Service is identifying and arresting DEA fugitives, why don’t
they get more OCDETF resources?

Answer. The level of USMS funding within the OCDETF Program is established
by the ICDE Appropriations; it is not a matter of discretion for the OCDETF Pro-
gram. Over the last several budget cycles, OCDETF has gradually requested and
received additional resources to expand the USMS’s ability to assist in the OCDETF
mission. The President has not requested additional new resources, because the
USMS’s OCDETF resource allocation already takes into account that it will assume
responsibility for unexecuted DEA warrants once investigations are completed.

The OCDETF Program provides reimbursable funding for the Drug Enforcement
Administration, Bureau of Alcohol, Tobacco, Firearms and Explosives, Federal Bu-
reau of Investigation, United States Marshals Service, United States Attorneys, and
the Justice Department’s Criminal and Tax Divisions. OCDETF funding augments
the direct budgets and appropriations of the participating agencies and these funds
are restricted to OCDETF program expenses. The allocation of OCDETF resources
among these participating agencies takes into account the level of resources needed
to fulfill each agency’s role in the handling of OCDETF drug cases. Each OCDETF
agency, including the DEA and the USMS, has unique capabilities and expertise
that are deployed in individual cases to maximize productivity and avoid duplication
of effort. The USMS’s contributions, while critical to the success of the mission, are
typically more limited than the DEA’s in scope and expense. In most OCDETF
cases, the DEA’s role is to investigate the drug trafficking organizations, and the
USMS’s role is to find and arrest the traffickers who escape the first round of ar-
rests. Recently, with the addition of new USMS resources, the OCDETF Program
has begun using the USMS in a more proactive basis during the initial arrest and
take-down process to limit the number of traffickers who become fugitives. The
agencies’ respective OCDETF funding levels take into account that division of labor
and expertise. Warrants are not moved from USMS to DEA as that is not DEA’s
role in the OCDETF Program.

OCDETF funding allocations developed annually during the regular budget proc-
ess are included in the President’s budget request to Congress each February. The
OCDETTF resource requests that are submitted are developed within the overall Na-
tional Drug Strategy and constraints provided by the Department of Justice and the
Administration. During this process all aspects of each of the OCDETF components
are reviewed with regard to the task force’s mission. As the budget environment has



143

become more restricted, only the highest priority budget increases have been ap-
proved. Over the last few years, in recognition of the need for the USMS’s unique
capabilities and expertise, the OCDETF Program has made it a priority to request
increases for the USMS. In fiscal year 2005, OCDETF requested and received 28
new deputies, an increase of 215 percent. The current fiscal year 2009 President’s
budget includes a request for 6 new deputies, a 17 percent increase including the
first full-time deputy who will be assigned to a foreign duty station. The OCDETF
Program will continue to request additional deputies until the appropriate balance
between investigations, prosecutions, and fugitive apprehensions has been met.

Question. How much money has been provided to the Marshals from OCDETF for
extraditions?

Answer. The OCDETF Program does not specifically designate any of the funding
provided to the USMS. Historically, the USMS has not designated any of its
OCDETF funding for returning extradited fugitives to the United States and instead
has focused its OCDETF funding on its highest priority of identifying, locating and
apprehending fugitives, including those that have fled the country. Shifting re-
sources to support the administrative and logistical costs associated with extra-
ditions would greatly diminish fugitive apprehension efforts.

Question. Can the USMS use OCDETF funding to support the expansion of the
USMS Foreign Field Offices?

Answer. Yes. The USMS can use OCDETF funding to help the expansion of
USMS foreign field offices. The fiscal year 2009 OCDETF President’s budget con-
tains a request for one position for the USMS to expand violent narcotics case fugi-
tive apprehension in Mexico. This is in addition to the aforementioned Mexico posi-
tion in question right before this one.

Question. Can’t OCDETF money be used to augment the Foreign Field Office in
Mexico City, Mexico and Bogota, Colombia? If not, why not? Be specific.

Answer. Yes, OCDETF money could be used to augment the foreign field offices.
There were no program enhancements in fiscal year 2007 and the USMS OCDETF
budget decreased in fiscal year 2008. The fiscal year 2009 OCDETF President’s
budget contains a request for one USMS position to expand violent narcotics case
fugitive apprehension in Mexico. The USMS is in the process of initiating a tem-
porary duty assignment to Bogota, Colombia using OCDETF resources, in conjunc-
tion with the Drug Enforcement Administration, to assess the USMS in-country ca-
pabilities on fugitive apprehension and extradition efforts. The temporary duty start
date is scheduled for the Summer of fiscal year 2008.

Question. How many narcotics related or narco-terrorism related extraditions does
the USMS do each year?

Answer. In fiscal year 2006, 301 narcotics/narco-terrorism related extraditions
were completed costing $1,068,728. In fiscal year 2007, 347 narcotics/narco-ter-
rorism related extraditions were completed costing $1,166,500.

Question. Can funding be utilized from the Organized Crime Drug Enforcement
Task Force (OCDETF) to support narcotics related extraditions?

Answer. Yes. The USMS has requested $100,000 in the fiscal year 2009 OCDETF
President’s budget to support narcotics related extraditions. The USMS has also
sought funding through the Asset Forfeiture Program and OCDETF to cover the
costs incurred by the USMS for extraditing these targets and will continue to pur-
sue future funding for this essential mission.

Question. If so, has it been used for this purpose?

Answer. The USMS has not previously used any outside funding resources for this
purpose.

Question. If not please describe in detail why.

Answer. Funding was allocated to maximize performance output. Domestic
OCDETF fugitive operations would have been markedly reduced by any spending
priority shift to extradition funding.

Question. Isn’t it true that in fiscal year 2006 and fiscal year 2007 approximately
half of the extradition missions were conducted on subjects wanted in major nar-
cotics cases, including criminal indictments filed under the Organized Crime Drug
Enforcement Task Force (OCDETF)?

Answer. Yes. Please see stats in next question.

Question. Specifically in fiscal year 2006, 301 of the 685 missions completed were
for narcotics, 72 of which were specifically for OCDETF violators. In fiscal year
2007, 347 of the 772 missions completed were for major narcotics violators, 51 of
which were OCDETF cases. How much funding has OCDETF given to the Marshals
to support these efforts from fiscal year 2004 to today? Be specific.

Answer.
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Positions Investigators FTE Amount
Fiscal year 2004 13 13 13| $2,125,000
Fiscal year 2005 41 39 27 | $6,345,000
Fiscal year 2006 41 39 36 | $6,932,000
Fiscal year 2007 41 39 39 | $8,447,000
Fiscal year 2008 41 39 41 | $8,272,000
Fiscal year 2009 President’s request ... 47 45 44 | $10,221,000

Question. Provide a detailed list of all funding provided by OCDETF to support
the extraditions and deportations carried out by the Marshals Service.

Answer. OCDETF does not limit the activities that USMS can use OCDETF fund-
ing for as long as the costs are related to an OCDETF fugitive. The USMS has his-
torically chosen not to allocate OCDETF funding for the logistical and administra-
tive costs of extraditions and deportations.

Question. Provide all of the requests since fiscal year 2005 from the U.S. Marshals
Service to OCDETF for funding assistance? Be specific as to why each was approved
or rejected. Be specific about all higher priorities funded.

Answer. As noted in the above response, the OCDETF Program provides the
USMS funding on an annual basis through the budget process. This process allows
the USMS to submit budget enhancements to the OCDETF Program for inclusion
in its annual President’s budget request. The details of these requests are pre-
decisional and not releasable.

However, since fiscal year 2005, the following program enhancement requests
were requested by the Administration for the OCDETF USMS Program: an addi-
tional 28 positions and $4,320,000 in fiscal year 2005 to create OCDETF fugitive
apprehension units throughout the nine OCDETF regions and assume responsibility
for all OCDETF fugitives; 9 positions and $2,072,000 in fiscal year 2006 to increase
the capacity of the USMS to apprehend OCDETF fugitives; and an additional 6 posi-
tions and $1,714,000 for the USMS to address OCDETF fugitive apprehension by
adding a Deputy U.S. Marshal to each of the border Districts; one Deputy U.S. Mar-
shal in Mexico City, addressing the apprehension of OCDETF fugitives that are
linked to CPOTs and Gatekeepers; and funding to assist in defraying the costs of
extradition incurred by the USMS when bringing a fugitive out of Mexico back to
the United States to face prosecution. These requests are on top of the mandatory
inflationary cost requests by the Program. When compared to the other OCDETF
components’ requests, the USMS has grown at a significantly higher rate. Only DEA
and USAs have also received enhancements during this time frame. While the
USMS OCDETF budget has increased 289 percent since fiscal year 2004, the USA
OCDETF budget grew 32 percent, and the DEA OCDETF budget grew only 12 per-
cent.

In addition, during this period the OCDETF Program has relied upon repro-
grammed funds from prior year balances to supply requisite funding for short-term,
targeted fugitive apprehension missions, called Special OCDETF Response Teams,
or SORT Operations. Nearly $1.2 million in reprogrammed monies were provided
to the USMS by the OCDETF Executive Office during this time. The OCDETF Pro-
gram continues to support the USMS, as they are an integral part of the Program.

Question. How much will OCDETF be assisting the marshals with funding in fis-
cal year 2008?

Answer. The USMS resource assistance by OCDETF in fiscal year 2008 is 41 posi-
tions, including 39 Deputy Marshals, totaling $8,272,000.

Question. Provide all requests since 2001 made by the Marshals for assistance
from OCDETF, how much funding assistance was provided for each request, and the
metrics used to determine what requests to support and reject?

Answer. See table below.

Positions Investigators Amount
Fiscal year 2001 13 13| $1,980,000
Fiscal year 2002 13 13 | $2,049,000
Fiscal year 2003 13 13| $2,095,000
Fiscal year 2004 13 13| $2,125,000
Fiscal year 2005 41 39 | $6,345,000
Fiscal year 2006 41 39| $6,932,000
Fiscal year 2007 41 39 | $8,447,000
Fiscal year 2008 41 39 | $8,272,000
Fiscal year 2009 President’s request 47 45 | $10,221,000
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The United States Marshals Service (USMS) plays a significant role in the
OCDETF Program. The USMS is responsible for approximately 90 percent of all
OCDETTF fugitive investigations. Currently, there are over 7,200 OCDETF fugitives
nationwide, 32 percent of which are considered leaders in their organization. In fis-
cal year 2007, the USMS arrested 1,449 OCDETF fugitives—an average of 42 ar-
rests per OCDETF U.S. Marshal FTE, clearing 1,492 warrants by arrest.

When the OCDETF Program began in 1982, the Marshals received an allocation
of 13 positions and this allocation remained unchanged for over twenty years. Fugi-
tive apprehension is a critical element of the OCDETF Program’s success. However,
while other OCDETF member agencies increased their workforce generating many
new OCDETF investigations and thereby increased the workload of the USMS, the
USMS OCDETF resources remained fixed. In fiscal year 2003, a management study
was done on the participation levels of the OCDETF Components which indicated
that the level of participation by the USMS should be 113 positions given the cur-
rent workloads. The OCDETF Program determined that this level of increase need-
ed to be implemented in phased process. The fiscal year 2005 President’s request
represented the first phase of the process resulting in the USMS receiving 28 new
positions a 215 percent increase. Each year since, the OCDETF Program has sought
to incrementally increase the USMS to reach the ultimate goal of 113 positions.

USMS HISTORICAL OCDETF ENHANCEMENTS

[Dollars in thousands]

Enhancement requests Enhancements received
Fiscal year
Positions Funding Positions Funding
2005 37 $5,801 28 3,932
2006 67 13,024 450
2007 34 7,181 1,940
2008 20 8,032 (175)
2009 19 4,690 (1) (1)
1Pending.

Question. What are the participation levels in OCDETF among the DOJ agencies?
What are the overall percentages that each agency initiates and participates in
OCEDTF cases?

Answer. Please see table below.



146

081 9¢1 8¢l 4 01 9€T 06T €61 0°¢I 90T 611 18 I'T1 00T el €91 " 8307 7§ 9jeiS

80 8 10 1 0 ¢ 0 4 10 I SISN

' Al 14 10 1 10 1 10 I 208N

0L 67 78 68 A A 69 0L 16 08 601 LL 68 08 'L 96 " SYl

€'el €6 'yal Lel 9€l 438 7el LE1 91 evl [ 98 91 El4s 9¢1 891 ENl

€61 GET 91 6.1 691 791 691 891 A ¢Sl 91 ¥e1 ¢0¢ 81 [AY4 01e 184

018 899 808 18 0718 8L 66L 918 608 01L 19, 9€g {69 729 089 806 ¥3d

0L 6 8¢ 69 €L 1L €6 s 8 a4 8¢ LC Sy 117 a4 09 41v
JusdIad aquiny JU92I8g Jaquiny JU8018g Jaquiny JU8018d Jaquiny JU80Iad aquiny JusdIad aquiny Jusdiag Jaquny JU92I8g Jaquiny

8007 Jeak |easiy

1007 1eak [easiy

9007 Jeak [easiy

5007 1eak [easty

007 Jeaf |easiy

£00Z Jeaf [e:

2007 1eaf |ed:

1002 4eak [eas4

SNOILYOILSIANI 413030 40 dIHSYOSNOAS AINIDY

€6 79 L'88 106 968 £98 €06 243 T8 89L 9°/8 L19 768 908 {06 G02'1T 18007 B 91e1s
A1 Gce €09 116 611 90v £'ee 0ve 0ve 00€ L'6¢ 60¢ {'6¢ €9¢ 0€¢ L0€ " SINSN
91 1 1'¢ ¥4 LT 91 1T 11 81 91 el 6 ¢ 61 I'1 Sl 208N
76 9.2 Al 697 89¢ 96¢ 6Cy 8EY 1’16 167 L'ES 8L¢ Gy 617 76 92§ " SYl
A 68¢ LTy 144 £0r 06€ GGy G9v 6'¢S L9Y 0'49 8¢ 6'6G 0§ 061 699 ENl
[A33 €€C 6¢¢ 433 9€e Gee L'Ee [243 0°G¢ 60€ 1'GE A4 6°9¢ €ee ey 994 184
{68 629 706 816 668 0£8 906 GZ6 0°16 €08 G'88 €29 998 18, 9¢8 1111 B E((]
10¢ 11¢ 6'9¢ €Le L'9¢ 84¢ 96¢ 19¢ 0%¢ [Ar4 7'ec 691 G'ee [Ar4 8¢ G0¢ TAlY
JusdIag Jaquiny UELIEN] Jaquiny JUR018g Jaquiny JU8013d Jaquiny JU0Iad aquiny JuBdIad aquiny Jusdiag Jaquiny JU9019g Jaquiny

8007 Jeak [easiy

1007 1eak [easiy

9007 Jeak [easiy

5007 1eak [easty

002 Jeak [easiy

£002 1eak 29514

2007 4eaf [e9sty

1002 4eak [easy

SNOILYOILSIANI 413030 NI NOILYdIOILYVd AINIDY



147

Question. Do they receive adequate/appropriate funding in support of their con-
tributions to the OCDETF program?

Answer. Yes, the USMS receives appropriate funding for its participation in the
OCDETF Program. The OCDETF Program was established to ensure that an appro-
priate level of participation from all of its member agencies were directed at the De-
partment of Justice/Administration’s highest priority long-term and complex drug
trafficking and money laundering investigations so that individual agencies could
not redirect these funds to their respective short term priorities. This strategy has
been hugely successful with the dismantlement of many of the infamous drug car-
tels from around the world who once thought they were untouchable by U.S. law
enforcement.

This Departmental funding priority is carefully balanced each year during the de-
velopment of the President’s budget against the other priorities within the Depart-
ment and the availability of new funds. This has become more difficult in recent
years due to budget constraints and the war on terror. Given all of these factors,
the USMS OCDETF Program has grown at a faster rate than the other OCDETF
components in recognition of the increasing USMS serves within the Program.

Question. The USMS currently supports the U.S. National Central Bureau of
Interpol (USNCB) with management positions in the Alien/Fugitive Division and
also holds the current Deputy Director position. What funding does the USMS re-
ceive to support this participation?

Answer. The salaries, benefits, and overtime of these positions are funded by the
USMS salaries and expenses (S&E) base. Over and above the position costs, the
USMS receives an annual operating budget of approximately $44,000 to support the
USNCB.

Question. How much does the USMS International Extradition Program cost each
year and how is the program funded? Provide a detail breakout of the real costs as-
sociated with this program by fiscal year from 2006-08 and proposed for fiscal year
2009 and the money actually allocated to this program by the Department.

Answer. The International Extradition Program is funded from the operational
base of the USMS S&E appropriation. The Department does not directly allocate
funding for USMS extraditions. The following table shows historical extradition ex-
penses, not including the salaries and benefits of the USMS participants:

USMS EXTRADITION EXPENSES

[In thousands of dollars]

Cost of extra-

Fiscal year ditions

2006 2,481
2007 2,705
2008 13,600
2009 23,600

! Estimate.
2Projection.

Question. The USMS Extradition Program has increased the number of missions
completed every year since 2001. Has there been any comparable increase in per-
sonnel to support the increase in workload over that same period of time? Provide
a detail list of workload increase and the number of positions increased for this pro-
gram.

Answer. The USMS has the statutory responsibility for conducting all extraditions
to the United States from foreign countries, as well as supporting extraditions to
foreign countries from the United States. This includes all individuals ordered ex-
tradited and/or surrendered, regardless of whether they are wanted by a federal,
state, or local jurisdiction. As crime and wanted fugitives become more global, and
the efforts of the USMS Domestic and International Fugitive Programs become more
successful, the numbers of international fugitives apprehended and extradited to
face justice has and will increase. Currently the USMS International Branch is re-
sponsible for coordinating all extraditions with the Department of Justice, State De-
partment, and foreign governments. The International Branch has two full-time em-
ployees in the Extradition Program: an Extradition Program Manager, and one Ex-
tradition Specialist—a position that was initially created in the early 1980’s. Per-
sonnel who conduct the actual extraditions are most often provided by the local dis-
trict office where the extradited fugitive is being returned or is being held pending
surrender to a foreign authority. The additional cost of the program is primarily due
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to the travel expenses of the prisoner and the USMS escorts dispatched to conduct
the mission.

USMS EXTRADITION HISTORY

Total extra-
Fiscal year ditions and
deportations

2002 340
2003 521
2004 541
2005 653
2006 685
2007 172

Question. What is the impact on the USMS Extradition Program when extradited
subjects charged with “extra-territorial” narcotics or terrorism statutes (i.e., 21:959
or 21:960) are returned to the United States?

Answer. The primary use of USMS-contracted dedicated flights in the past two
fiscal years have been fugitives charged under 21 USC § 959, or “959” indictments.
They must be brought back to the United States under escort directly to the de-
manding jurisdiction. If the U.S. Port of Entry is a location other than the charging
district, the subject must be tried in the district of formal entry to the United
States. This causes great concern to the Department and U.S. Attorneys as their
prosecutors, case preparation, files, agents, and witnesses are usually in the charg-
ing district and substantial resources would be needed to move the case to another
district. The USMS faces several challenges in performing these extradition mis-
sions. For example, if no commercial flights exist from the country of origin, a con-
tracted dedicated flight is the only option. If international flights can be identified
from the country of origin, or a country will grant the USMS transit authority for
a connecting flight, the USMS will utilize the most cost effective means. Since most
of the individuals extradited on “959” indictments are high-level drug traffickers or
individuals associated with narco-terrorism, security for the prisoner and escorts is
always a concern. These complicating factors increase the average cost of these
“959” fugitive extraditions, especially if chartered aircraft are the only option avail-
able to support the mission, to an average of three times the cost of a non-959 extra-
dition. The total cost of all “959” indictments completed in one fiscal year has risen
from $53,040 in fiscal year 2004 to $688,450 in fiscal year 2007.

Question. In fiscal year 2007, 53 missions were completed at a direct cost to the
USMS of $688,450 or approximately 25.8 percent of the total extradition budget
what is the Department doing to assist the Marshals Service with these spiraling
expenses? Be specific.

Answer. The Department takes increasing costs into account in determining prior-
ities regarding law enforcement missions.

Question. How will the implementation of the new Adam Walsh Child Protection
and Safety Act of 2006 affect the USMS International Extradition Program?

Answer. The number of extradition missions generated as a result of the Adam
Walsh Child Protection and Safety Act (AWA) investigations is expected to dras-
tically affect the Extradition Program. It is believed that many child predators trav-
el internationally in pursuit of the child sex trade. Many of those predators are pre-
viously convicted sex offenders who are not in compliance and have failed to report
that travel. They could readily retreat to familiar foreign locations once they are the
focus of federal apprehension.

Question. What is the estimated number of sex offenders who travel internation-
ally to pursue and engage in illegal sex activity?

Answer. There is no mechanism at this time to capture how many sex offenders
(compliant or non-compliant) travel abroad. The DOJ Child Exploitation and Ob-
scenities Section and the Sex Offender Management Apprehension Research and
Tracking (SMART) office are working on guidelines to address the issue.

Question. What are we doing to encourage our international partners to increase
their commitment to assist us with non-compliant sex offenders who will be charged
and eventually located internationally in countries such as Costa Rica, Thailand,
Cambodia, the Philippines, and other Far East locations that cater to the underage
sex business?

Answer. In 2005, the USMS formulated a 5-year plan to expand the number of
foreign postings that would help facilitate assistance with pursuing non-compliant
sex offenders overseas. Currently, the USMS has a strong relationship with entities
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such as INTERPOL, NCMEC, and the Department of State that provides a frame-
work to track and apprehend sex offenders traveling abroad. The USMS will work
closely with these departments to create the National Sex Offender Targeting Cen-
ter (NSOTC). NSOTC will assist law enforcement in tracking sex offenders both do-
mestically and internationally.

Question. What is the Justice Department doing to ensure that the Marshals
Service has the resources and the manpower in these countries to assist in the
hunting down of these predators?

Answer. As stated above, the Justice Department works closely with partner
agencies to apprehend these individuals overseas and supports the plan developed
by the USMS to expand overseas presence to facilitate assistance in the pursuit of
non-compliant sex offenders.

Question. The Congressional Budget Office (CBO) conservatively estimates that
the Marshals Service would need to hire at least 350 new Deputy Marshals to take
a lead role in executing a significant number of additional warrants for unregistered
sex offenders. CBO estimates it would cost $25 million year one and $220 million
over a five-year period, including costs for space training, supervision and support
staff. What new resources are requested by the Department in fiscal year 2009 to
reduce the number of sex offenders from our streets?

Answer. USMS actively assists state, local, and tribal territories in tracking and
apprehending non-compliant sex offenders. No new resources have been requested
for fiscal year 2009 for additional Deputy Marshals in the execution of this mission.

Question. If the answer is zero what kind of message does this send?

Answer. The USMS wants to send the message that we take our role that is out-
lined in the AWA very seriously. We want to ensure that the entire law enforcement
community is aware that we will assist them in their efforts to track and apprehend
non-compliant sex offenders. We want the public to be aware that we are uniting
with state and local law enforcement in order to protect our children and our com-
munity from sexual predators.

Question. Is this giving sex offenders a “free ride”?

Answer. The USMS recognizes the danger of having over 100,000 sex offenders
roaming our communities with no supervision. There is no toleration of sexual abuse
or exploitation by the USMS. USMS actively works with all levels of law enforce-
ment to track and apprehend sexual predators.

Question. How many DUSMs would you need to fully implement Adam Walsh?

Answer. The USMS will work with DOJ and other agencies within the Adminis-
tration to determine the appropriate level of resources to address its responsibilities
as assigned by the Act.

Question. How many are requested in the fiscal year 2009 budget?

Answer. USMS resource requests for the AWA were included in the fiscal year
2008 budget submission to Congress; however, it was not part of the enacted appro-
priation. The fiscal year 2009 USMS President’s budget does not contain any addi-
tional resources for sex offender enforcement.

Question. The Presidential Threat Protection Act of 2000 authorized the Marshals
Service to establish Regional Fugitive Task Forces (RFTFs) to locate and apprehend
the most violent federal, state, and local fugitives. Over the years this Subcommittee
has provided resources to the Marshals Service to establish six of these task forces.
Results have been very impressive. Before there were RFTF's, the Marshals Service
apprehended around 46,000 fugitives a year. Five years later, and with six RFTFs,
the Marshals apprehended close to 95,000 felony fugitives—an increase of 106 per-
cent. These fugitives are the “worst of the worst,” averaging more than four prior
arrests each. Our communities are safer because taking these criminals off the
streets prevented 378,000 crimes from being committed. How many new resources
are requested in this budget for this program?

Answer. The fiscal year 2009 USMS President’s budget contains no enhancements
to establish new RFTFs.

Question. Even though the Marshals Service arrests more fugitives than all other
federal agencies combined, DOJ in this budget request fails to recognize that the
Marshals Service is one of its investigating agencies. Why are requests for more in-
vestigative resources not provided in this request?

Answer. The USMS, in coordination with the DOJ, develop resource requests that
reflect the Administration’s priorities across all law enforcement components.

JUDICIAL SECURITY

Question. The Court Security Act gives new responsibilities to the USMS, yet no
additional funds were requested in fiscal year 2009. The Act authorized $20 million
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each year through 2011, but no additional funds are part of the fiscal year 2009 re-
quest.

On March 11, 2008, ABC News and CNN reported that threats against federal
judges and prosecutors are growing at an alarming rate. Threats against the federal
judiciary and prosecutors have increased 69 percent over the past five years.
Threats are on track to rise this year for the fifth straight year. The Congressional
Budget Office (CBO) conservatively estimates that it would take $409 million over
five years to provide sufficient resources to the USMS to provide increased court se-
curity.

If the Marshals Service is under-staffed to perform its core mission of judicial se-
curity, how will they meet this mission requirement? Will these agents be pulled
from the regional task forces? Provide a detailed breakout of where these manpower
resources will come from.

Answer. The USMS will continue to rely on District Security Officers (off-duty or
retired law enforcement officers that the agency hires on an hourly or daily basis),
overtime, and Deputy Marshals detailed from other district offices to meet mission
requirements. Individual district offices are responsible for providing the staffing
necessary to meet daily mission requirements; however, USMS Headquarters assists
in coordinating travel for out-of-district Deputy Marshals when mission require-
ments exceed available resources in a district office.

As an example, in fiscal year 2007, 307 out-of-district Deputy Marshals were uti-
lized in order to staff protection details where there was inadequate staffing in the
home district. The districts providing the resources then used Detention Enforce-
ment Officers, District Security Officers (who work under personal services con-
tracts), and overtime to meet their individual mission requirements.

Deputy Marshals assigned to a district office may also be pulled as needed from
any task force duties, including a Regional Fugitive Task Force, in order to staff
critical judicial security missions. Deputy Marshals permanently assigned to Re-
gional Fugitive Task Forces are pulled from their task force duties only in rare or
exceptional circumstances, such as post-Hurricane Katrina duties in Mississippi and
Louisiana.

Question. The Committee understands that the Secret Service has 140 people who
analyze threats made against 40 officials. The Marshals Service has 35 people to
analyst threats made against 7,700 judges and federal prosecutors. How do you ad-
dress this disparity?

Answer. The USMS Office of Protective Intelligence (OPI) presently has 25 people
to analyze threats made against the 7,700 judges and prosecutors. Both the USMS
and the U.S. Secret Service (USSS) proactively investigate threats and inappro-
priate communications directed at their protectees by conducting protective inves-
tigations. The USSS assigns full-time protective details for all of their protectees;
however, the USMS does not assign full-time protective details to 7,700 individuals.

If a judge or prosecutor is threatened, the USMS conducts a protective investiga-
tion to assess the severity of the threat. If required, a protective response is initi-
ated and a protective detail assigned. Prior to and during the protective response,
a Deputy Marshal conducts a protective investigation to mitigate the threat and any
danger to the protectee. Judges are protected primarily only when they are at a U.S.
Courthouse.

Question. Without resources to improve the timeliness of threat assessments, how
Wiﬂ 1})’0‘1)1 effectively predict who the next attacker is or who the next judicial victim
will be?

Answer. The USMS uses a behavior-based approach in conducting investigations.
Predicting exactly who the next attacker or victim will be is difficult. USMS relies
on statistical analysis to identify probable attackers. Studies have shown that indi-
viduals who pose a threat often do not communicate a warning in advance of their
actions. Based on these studies, a methodology has been developed to look at a sub-
ject’s behavior rather than strictly at the substance of what they may be commu-
nicating to the protectee or to law enforcement. The methodology includes an anal-
ysis of what actions they have taken to carry out an attack, statements they have
made to others around them, a subject’s individual criminal history, history of ap-
proaching possible victims, possession of weapons, and any life-changing experiences
the subject may have undergone. When a subject comes to the attention of the judi-
ciary or the USMS, proactive protective investigations pay attention to these indica-
tors in their threat assessments.

Identification of the next attacker or victim can be aided through enhancements
in information technology. The threat management database currently used by the
USMS was primarily designed for fugitive investigations rather than protective in-
vestigations, and as such the search capability and the automated analysis tools
specific to protective investigations are limited. Four of the recommendations by the
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2007 DOJ Office of Inspector General’s (OIG) review of the USMS Judicial Security
Process related to improving the threat assessment process and the databases that
identify and track potential threats.

An additional information technology tool that is used in the identification of po-
tential attackers or victims is link analysis. The USMS has acquired a link analysis
tool to interface with and search numerous USMS databases. A subsequent phase
could expand the search capabilities of this analysis to include searches of other
agencies’ databases, court records, and open source data to aid in the investigation
and identification of potential attackers.

Question. How many DUSMs would you need to fully implement the Court Secu-
rity Act?

Answer. The USMS will work with DOJ and other agencies within the Adminis-
tration to determine the appropriate level of resources to address its responsibilities
as assigned by the Act.

Question. How many are requested in the 2009 budget?

Answer. The fiscal year 2009 request does not include any increases for the Court
Security Act, but instead anticipates that the USMS will continue to rely on District
Security Officers (contract guards with prior law enforcement experience), overtime
for existing employees, and Deputy Marshals detailed from other districts to meet
the requirements of the Act.

Question. What challenges do you face in court security based on the fiscal year
2008 funding levels?

Answer. The greatest challenge faced by the USMS is to provide a minimum
standard of protection for judges, prosecutors, the court family and the public. Lim-
ited resources to address the constant pressure to produce and house more pris-
oners, investigate and apprehend more fugitives and sex offenders, and investigate
and mitigate more risks posed to protectees is a tremendous challenge.

Since 2005, the USMS has updated and appropriately raised the standards for ju-
dicial security. The USMS has changed polices and procedures related to everything
from threat investigations to personal security details, re-engineering judicial secu-
rity in the USMS.

To address these challenges the USMS has combined the use of JSIs and PIIs to
focus expertise on judicial threat analysis and investigation.

4 Qufstion. List by protectee the number of agents and vehicles assigned to each
etail.

Answer. Protectee detail information is sensitive information that could reveal
USMS staffing levels and lead to security vulnerabilities affecting our protective
mission. Therefore, specific details are not released outside the agency. In general,
the number of Deputy Marshals and vehicles assigned to a protection detail varies
and is determined on a case-by-case basis. The level of protection detail, depending
on the severity of the threat, can range from an escort detail of a single Deputy
Marshal to a full protection detail of a dozen or more Deputy Marshals. An escort
detail is the minimum level of protection and a full protection detail is the max-
imum level of protection for USMS protective missions.

Question. The cost of each protectee detail in 2007, to date in 2008 and the pro-
jected year end cost.

Answer. The USMS expended $1,857,000 for the operational cost of protection de-
tails in 2007 and $595,000 to date in 2008 with a projected total of $865,000 for
the entire year. Totals exclude the regular payroll costs of Deputy Marshals.

Question. How many agents in each shift of each detail?

Answer. All protective details are staffed by Deputy U.S. Marshals. The number
of Deputy Marshals and vehicles assigned to a protection detail varies and is deter-
mined on a case-by-case basis. The level of protection detail, depending on the sever-
ity of the threat, can range from an escort detail of a single Deputy Marshal to a
full protection detail of a dozen or more Deputy Marshals. An escort detail is the
minimum level of protection and a full protection detail is the maximum level of
protection for USMS protective missions.

COURTHOUSE RENOVATIONS

Question. In 1997, the U.S. Marshals Service proactively designed and imple-
mented a National Security Survey to determine how well our 400 federal court-
houses measured up to security standards. Assaults and injuries in cellblocks place
Deputy Marshals, pretrial and probation officers, and public defenders at grave risk.
These same personnel are routinely exposed to airborne pathogens including hepa-
titis and tuberculosis due to improper heating and ventilation systems within
cellblocks. The risk of escape is high when there are no segregated prisoner move-
ment areas because Deputy Marshals must move prisoners through public corridors,
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stairwells, and elevators. Recent estimates suggest that $88 million would be need-
ed over the next four years to renovate and remedy existing security deficiencies in
cellblocks, vehicle sally ports, prisoner elevators, secure circulation areas, and hold-
ing cells. Another $30 million would be needed for cameras, alarms, and courthouse
security systems.

The 2009 request provides only $2 million for construction. A $2 million request
doesn’t even cover the inflationary cost of maintenance and minor repairs. How will
you allocate the $2 million to address what is identified as a $100 million problem?

Answer. The $2 million included in the fiscal year 2009 request will be used to
help meet expenses for those construction and renovation projects that are already
in progress and that have the most pressing and immediate needs.

Additionally, the 2009 budget proposes to consolidate the construction account
within the larger salaries and expenses account. This proposal will increase the
USMS flexibility to reprogram funds to address emergent construction needs and
better prioritize funding.

Question. Is the safety of the federal judiciary and all its participants a priority?

Answer. Yes, it is the primary role and mission of the USMS to protect the Fed-
eral judiciary (28 U.S.C. 566(a)). The USMS Director’s priority to “Enhance Judicial
Threat Management and Analysis” fully supports the Department of Justice Stra-
tegic Goal 3.1.1 to “Protect judges, witnesses, and other participants in federal pro-
ceedings, and ensure the appearance of criminal defendants for judicial proceedings
or confinement.”

Question. Is the health and safety of the federal agents who handle these pris-
oners addressed in this budget request? If the answer is yes explain why.

Answer. The $2 million included in the fiscal year 2009 request will be used to
help meet expenses for those construction and renovation projects that are already
in progress and that have the most pressing and immediate needs.

Additionally, the 2009 budget proposes to consolidate the construction account
within the larger salaries and expenses account. This proposal will increase the
USMS flexibility to reprogram funds to address emergent construction needs and
better prioritize funding.

Question. When the Administration requests only $2 million for construction each
fiscal year, how long will it take to make sure that all courthouses are up to the
latest security standards?

Answer. At $2 million per year to renovate courthouse facilities, USMS-occupied
space will continue to raise National Security Survey scores, which have signifi-
cantly improved between 1999 and 2007. In 1999, only 21 facilities met minimum
standards. In 2002, 65 facilities met minimum standards. In 2006, 94 facilities met
minimum standards. This improvement was the direct result of increasing funding
in the Construction Appropriation and the S&E funding designated for courthouse
security systems. Security scores for USMS facilities increased 4 percent-10 percent
in many areas between the 2002 and 2006 surveys. Security scores increased 15 per-
cent-22 percent in major categories between the 1999 and 2006 surveys. The USMS
utilizes a National Security Survey (originally developed in 1997 and refined every
three years) to prioritize construction and renovation projects.

SOUTHWEST BORDER ENFORCEMENT

Question. Two years ago (May 2006), the Administration’s supplemental budget
request included $2 billion to secure the Nation’s border of which only $20 million,
or 1 percent, was for the Department of Justice.

When DHS ICE agents raid a plant and hundreds of illegal workers are detained,
who is responsible for transporting these aliens to holding facilities?

Answer. USMS does not participate in the detention of workers charged with ad-
ministrative violations. However, upon arrest for Federal criminal offenses, DHS
ICE agents transport detainees to holding facilities and to their initial court appear-
ances. At the initial appearances, the judge remands detainees to USMS custody
after which USMS Deputy Marshals perform all prisoner transports.

Question. Why has DOJ not actively pursued reimbursement from DHS entities
who summon the U.S. Marshal Service to transport mass amounts of illegal aliens
who are detained?

Answer. The USMS will work with DOJ and the affected DHS components to en-
sure that the proper funding mechanism is in place to fulfill the USMS responsibil-
ities.

Question. Are you unaware of the Border Patrol’s enforcement efforts? Why does
the Department not receive full reimbursement for all Border Patrol arrests that are
then handed over to DOJ custody?
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Answer. The USMS is aware of the Customs and Border Protection’s enforcement
efforts that are conducted on the Southwest Border. The USMS will work with DOJ
and the affected DHS components to ensure that the proper funding mechanism is
in place to fulfill the USMS responsibilities.

The USMS and Customs Border Protection (CBP) are exploring options to inte-
grate the DHS IDENT automated booking system with the DOJ JABS automated
booking system. Rather than establish a reimbursable agreement involving funding,
the hope is that CBP would provide personnel to work alongside USMS staff on a
temporary duty basis to integrate the systems. Providing CBP personnel (both gov-
ernment and contractors) to assist the USMS may be a way to improve interoper-
ability without a establishing a reimbursable agreement.

Question. ICE is requesting $30 million more for worksite investigations in areas
no where near the Southwest Border. ICE arrests those who violate workforce rules
involving document fraud, illegal workers, drug and human smuggling, as well as
violent crime. These people are being prosecuted in federal court, which places fur-
ther strain on DOJ resources and personnel and creates an immediate infrastruc-
ture crisis. What new resources are requested in this budget to address this?

Answer. None. At the time the USMS was preparing its fiscal year 2009 budget
submission, the scope of ICE worksite enforcement efforts was unknown. The $12.7
million requested in the fiscal year 2009 budget was based on Southwest Border ini-
tiatives alone.

Question. When will the Department request resources to respond to other immi-
gration-related enforcement initiatives that are not on the border?

Answer. The USMS will work with DOJ and the Administration to determine the
appropriate level of funding for immigration-related enforcement initiatives, includ-
ing those impacting the interior parts of the country.

LAW ENFORCEMENT COMMUNICATIONS

Question. In March 2007, the Inspector General reported that, of the 30,000 DOJ
radios, 79 percent are not airwave compliant; 95 percent lack federally mandated
security; and 73 percent are obsolete. The report found that this failure to upgrade
DOJ components’ antiquated communications represent an unnecessary risk to the
safety of agents. I have heard cost estimates to seriously address this issue are in
the gZO billion range. Do you believe that $20 billion is a reasonable estimate of
the cost?

Answer. No, $20 billion is not a reasonable estimate. The Department has never
asked for nor estimated the size of the program to be $20 billion. The Department
estimates that the implementation of the modernized Integrated Wireless Network
(IWN) across the four DOJ Law Enforcement Components—Bureau of Alcohol, To-
bacco, Firearms and Explosives (ATF), Drug Enforcement Administration (DEA),
Federal Bureau of Investigation (FBI), and United States Marshals Service
(USMS)—will cost $1.23 billion over 6 years. Previously submitted estimates were
well over $2 billion for a ten year implementation, but as we have briefed Appro-
priations staff within the last two months, we have worked with the components
to streamline and simplify the implementation to cut cost estimates significantly
and to reduce implementation time estimates by 40 percent.

This estimated cost would meet all security and narrowband requirements and
improve existing coverage for the four components. In addition there will be oper-
ational costs (maintenance of legacy radio systems, maintenance of the modernized
IWN, technical refresh, and programmatic support) of $462 million over the six year
period. This O&M funding covers more than just break/fix costs, it also pays for the
management of the program, site rental fees, monitoring of the network and most
importantly, it covers the expenses of special events such as the Super Bowl and
the political conventions.

Question. Do the DOJ components have adequate LAND Mobile Radio commu-
nications capability to carry out their core missions?

Answer. The components are carrying out core missions with existing legacy LMR
equipment. However, this capability is limited by the age of their legacy communica-
tions systems. As cited in the March 2007 DOJ Office of the Inspector General Re-
port, the majority of the Department’s LMR communications systems are over 10
years old and function in an analog mode rather than a digital mode, which means
they have limited functionality and diminished voice communications quality. Most
DOJ legacy radio systems: Are not narrowband compliant; do not provide appro-
priate encryption to protect sensitive information; are no longer supported by the
manufacturer; provide little to no interoperability with any other agencies; and can-
not facilitate wireless data transfers.
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Question. Are current communications systems in compliance with presidential
narrow band mandates and/or National Institute of Standards and Technology
(NIST) security guidelines?

Answer. No. The DOJ Inspector General’s report on IWN from March of 2007 esti-
mated that 21 percent of the Department’s radios are compliant with presidential
narrowband mandates and 5 percent are capable of meeting NIST security guide-
lines. Since March of 2007, the limited funds have been prudently used to improve
narrowband compliance to 30 percent and NIST security compliance to 15 percent.

Question. Is the IWN [pronounced “I win”] Seattle Blaine pilot project a feasible
model for the future?

Answer. The Seattle Blaine pilot is a feasible model for major metropolitan areas
with high federal agent user densities. Areas with large numbers of agents typically
compete for limited spectral resources. These areas would benefit from the imple-
mentation of the trunking technology solution implemented in the IWN in Seattle.
The Department would like to remind the Committee that the Seattle project was
a pilot and as such we expected to learn what worked and what did not work. As
a result of our experience there, we now have a plan for where trunking solutions
should be implemented, and where it is not cost effective.

Question. In the event of another attack, absent communications interoperability,
how will federal law enforcement officers communicate with each other?

Answer. At the direction of the Congress, DOJ started the 25 Cities High Risk
Metropolitan Area Interoperability Project in 2005. This effort is nearly complete
and has greatly improved communications capabilities in 25 of America’s largest cit-
ies. The program encourages the preparation of local communications plans for use
in emergency situations, the design and implementation of shared interoperability
radio channels, and the standardization of technical solutions that contribute to
interoperability. Federal law enforcement officers are able to use, where they exist,
the 25 Cities interoperability solutions. More information about the successful, and
nearly complete, program can be provided upon request.

Short of an installed and fully functional communications system that allows for
seamless interoperability between federal, state, and local users, federal law en-
forcement officers generally depend upon locally prepared and distributed commu-
nications procedures that describe emergency communications practices and proto-
cols that enable, albeit and possibly in a limited fashion, law enforcement and public
safety entities to interoperate. In the case of a major unplanned event, officers will
generally default to their locally prepared communications plans for interoperability.

Local emergency communications plans often call for the exchange of communica-
tions devices between agencies, the setting up of shared dispatch and command cen-
ters to facilitate information exchange, the designation of common “hailing” chan-
nels, the sharing of re-designated radio channels for various types of emergency
communications traffic, the use of pre-planned and/or pre-staged “patching” facilities
that can be used to cross-connect radio traffic, and the use of “cached” communica-
tions devices which are held specifically for distribution during emergencies.

WIRELESS COMMUNICATION PROGRAM

Question. Are DOJ component operations and maintenance budgets clearly de-
fined and supported equitably amongst the components?

Answer. DOJ component legacy communications systems operations and mainte-
nance (O&M) requirements are funded through budget requests submitted to the
WMO for inclusion in the overall Law Enforcement Wireless Communications
(LEWC) budget submission. Component O&M budget requests are clearly delineated
by specific categories. The WMO centrally manages the LEWC account and provides
funding allotments to the Department’s law enforcement components which are re-
sponsible for the O&M of legacy systems. O&M allotments are dispersed annually
(through reimbursable agreements) by the WMO once appropriations have been re-
ceived. If operating under a Continuing Resolution (CR) or if annual appropriations
have not been received, the components will receive incremental allotments based
on the availability of funds.

Question. Are resources allocated effectively in and amongst the DOJ WMO and
the respective components? Are the components receiving adequate support consid-
ering the operational size and expense of the WMO?

Answer. Yes. The concept of creating a centralized program management office
was to save on overhead and redundant expenses. The centralized WMO was con-
ceived of and approved by Appropriations staff. We believe that significant overhead
cost savings (nearly $35 million) have been realized over the past four years.

The WMO currently employs 19 Government and 39 contractor staff across the
nation in support of Law Enforcement Wireless Communications (LEWC) to include
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the modernized Integrated Wireless Network (IWN) design, deployment, operations
and maintenance (O&M). Of the numbers listed above, 1 government (Bothell, WA)
and 13 contractor personnel (9—Seattle/Spokane 4—San Diego) support O&M and
the Federal Bureau of Investigation (FBI) consolidated dispatch center for the mod-
ernized program.

Question. If the WMO currently invests a large portion of its budget into the Se-
attle Blaine IWN pilot isn’t that investment at the expense of thousands of failing
antenna sites elsewhere? Who makes these investment decisions about priorities?

Answer. The Department and the components manage approximately 4,400 radio
sites across the country. While a number of these sites are aged and require up-
grades, they are not all in danger of failure. In fiscal year 2007, 74 percent of the
Law Enforcement Wireless Communications account appropriation was directed to
the components for legacy O&M and special requests. For fiscal year 2008 the
amount directed to the components increased to 80 percent with additional realloca-
tions pending.

A program of this size and scope requires a solid foundation for moving forward.
At the direction of Congress, we have invested a significant amount of time and ef-
fort to conduct a full and open procurement and to plan for a multi-year, nationwide
system development and deployment program that efficiently leverages our existing
base of legacy technologies while ensuring we continue to support ongoing law en-
forcement communications needs. While at the same time we must manage the
major risks inherent within a large scale communications system deployment/con-
version program.

The WMO reports to the Department’s Chief Information Officer who is ulti-
mately responsible for LEWC investment decisions. However, the components have
significant input to the investment decisions through their wireless offices and
through their CIOs. These decisions are made with full visibility to the components.
In addition, LEWC investment priorities are established and reviewed by the Wire-
less Communications Board (WCB) which is comprised by senior executives from
each of our components. The WCB evaluates the priorities established by each of
the component agencies and identifies the recipient based on a consensus of what
is in the best interest of the component agencies and what systems are most at risk
of jeopardizing agent safety.

The funding allocated in support of the Seattle Blaine IWN pilot and Pacific
Northwest Expansion has tested and validated the business goals and objectives
necessary to move the program forward from a design, implementation, and oper-
ations standpoint. The Seattle Blaine IWN pilot proved the viability (and certain
limitations) of the IWN design, technology, site consolidation, site build-out, and im-
plementation process. Significant improvements in communications capabilities and
system efficiencies were realized; with dramatic reductions in spectrum resources
(50 percent reduction) and facilities (60 percent reduction) needed to meet law en-
forcement operational requirements. Additionally all of our law enforcement compo-
nents now have the same (and larger) communications coverage “footprint” across
the region.

The Seattle Blaine pilot has been successful and further geographic expansion and
system enhancements are regularly requested by the local users. However, due to
inadequate funding, we have not been able to fully support such requests. The Se-
attle Blaine pilot, along with the 25 Cities Program, has proven the effectiveness
of federal, state, and local interoperability through the successful execution of many
mission critical operations.

Question. It has come to the Committees attention that the components have iden-
tified this concern and requested reallocation of resources repeatedly. Provide all of
the requests for reallocation of resources in this program and the outcome of those
requests.

Answer. The WMO receives hundreds of funding requests each year from the com-
ponents. Funding them all is not possible due to limited resources. Recognizing that
the components receive 74 percent and 80 percent respectively of the WMO budget
for O&M and special projects, the Department is very judicious in funding all com-
ponent requests. Mindful of the congressional language supporting consolidation of
narrowband activities within DOJ, a careful balance is struck between funding
plans for the future and continuing to invest in component-specific systems. In July
1998, the U.S. House of Representatives, Committee on Appropriations Sub-
committee Report on Fiscal Year 1999 Appropriations Bill stated,

“The Committee supports the consolidation of this activity under the Attorney
General, as such a consolidation will ensure maximum coordination and system
compatibility . . . Given the scale of the investment that may be required, the
Committee believes that any Department of Justice narrowband conversion initia-
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tives must be based a comprehensive strategy which achieves the following goals:
(1) increased spectrum efficiency; (2) interoperability among all Department compo-
nents, as well as Federal law enforcement agencies; and (3) maximized efficiencies
and savings through shared infrastructure and common procurement strategies. The
Committee is concerned that currently, the Department of Justice lacks such a [con-
solidation] strategy. In fact, the current approach appears to be fragmented and
agency-driven, emphasizing individual agency requirements or initiatives, which
may or may not accomplish the goals outlined above in the most strategic, and effi-
cient manner. Therefore, the Committee intends that this critical initiative be co-
ordinated and implemented by the Department, rather than through individual DOJ
components.”

Working with the components the Department has developed a strategy that sat-
isfies the goals identified by Congress and demonstrated in the IWN Seattle Pilot/
Pacific Northwest Expansion and Department procurement strategies. In Seattle
and the surrounding area the Department has realized a 50 percent reduction in
spectrum and a 60 percent reduction in facilities. These savings have been factored
into our overall cost model. The Department has also awarded a Systems Integra-
tion contract to General Dynamics to implement the program across the nation. Ad-
ditionally contracts that facilitate bulk purchases of subscriber equipment (hand
sets) have been extremely beneficial in achieving savings to the government.

Question. Why is the WMO program management budget two times greater than
the components budgets combined?

Answer. We do not know the source of the Component budgets you refer to, but
we believe a simple match of respective budgets results in an “apples to oranges”
comparison. The WMO undertakes a number of network management and financial
management functions on behalf of the Components, freeing them of the need to
perform these tasks. In addition, the scope of WMO management responsibility
spans across all the Components—something for which no individual Component
has a similar function.

DOJ was tasked to establish a WMO to consolidate four separate and individually
run Component wireless programs, realize operating synergies, and then plan and
direct the design, development and implementation of a multi-billion dollar and
multi-year advanced network solution. If one compares the WMO’s size to other pro-
gram management offices at other agencies, the WMO is too small to manage the
nationwide deployment effort of a new advanced solution. Because of a lack of fund-
ing, the modernization effort is not moving forward at the previously planned pace.
The tasks done by the WMO are very different from the tasks of the components.

The LEWC account provides a funding vehicle to manage all DOJ tactical wireless
communications through a single established program management office necessary
to support a large, nationwide implementation program. This office is charged with
planning, implementing, and sustaining a system that replaces the existing tactical
communications services operated by DOJ components in fifty states. In addition,
WMO centrally manages funding allotments to the Department’s law enforcement
components for the O&M of Legacy Communications Systems. The LEWC Joint Pro-
gram Office (WMO) currently employs 19 Government and 39 contractor staff in
support of the modernization design, deployment, operations and maintenance. The
component agencies have radio communication offices focused on current mission op-
erations and technical support rather than the IWN modernization.

The components receive the majority of the Law Enforcement Wireless Commu-
nications Appropriation. In fiscal year 2007 and fiscal year 2008, this represented
74 percent and 80 percent of the funding, respectively.

Question. This budget request primarily funds O&M for TWO radio systems in
San Diego and Seattle at the expense of all others. Is it true that the WMO cur-
rently employs more full time employees and contractors than three of the four com-
ponents in support of Land Mobile Radio? What is the justification for this inequity
that leaves the smaller component staff managing nationwide radio programs with
a fraction of the budget and human resources the WMO uses to manage 2?

Answer. We're not sure of the headcount numbers you refer to, but we believe this
may be another case of comparing very different organizations, responsibilities, and
scope of operations. The Department indeed manages shared radio systems in San
Diego and Seattle. However, the LEWC budget does more than fund two radio sys-
tems. In San Diego and Imperial County, CA there are over 7,800 DOJ and DHS
radios affiliated with the system. In the Seattle/Pacific Northwest system there are
approximately 1,000 radios representing DHS, DOJ, Treasury, and Commerce users.
These systems accommodate a far greater number of users and have a larger foot-
print than individual component systems that serve only the needs of the specific
component. In an effort to consolidate operations, the Department has worked with
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the FBI and USMS to transition the USMS onto the FBI systems around the coun-
try. This effort is 90 percent complete and provides the USMS with enhanced cov-
erage. The remaining components have much smaller systems although deployed
around the nation and use different O&M approaches (contracting out or using gov-
ernment FTE).

It is not accurate to compare the WMO to the component offices as they have dif-
ferent missions. Per Congressional guidance, DOJ is trying to streamline mainte-
nance through a central office. Until the modernized solution is rolled out, it is un-
fair to compare functions of one office to the functions of the mission office. If fund-
ing is not going to be provided to modernize the radios, then the role of the WMO
should be re-examined. Additionally, many (14) of the contractors in the WMO are
working directly in the field for the components, especially in San Diego and Seattle.

The components receive the majority of the Law Enforcement Wireless Commu-
nications Appropriation. In fiscal year 2007 and fiscal year 2008 this represented
74 percent and 80 percent respectively. With the funds remaining, the WMO pays
personnel salaries and benefits, conducts modernization planning, pays O&M for the
Pacific Northwest and San Diego systems, pays NTIA fees, and manages the 25 Cit-
ies program and continues the expansion efforts in the Pacific Northwest. In addi-
tion, all funding for special events like the political conventions and the Super Bowl
come from the LEWC account.

The fiscal year 2009 budget request, and past budget requests, includes much
more than O&M for two radio systems. The fiscal year 2009 President’s budget re-
quest totals $121,651,000, which continues support of all component legacy systems
and operations across the country, including but not limited to, San Diego and Se-
attle. As important, the fiscal year 2009 budget request has a program increase of
$43 million to (1) begin implementing IWN in the DC metropolitan area and (2) for
equipment replacement to address high priority component equipment needs.

Question. Do the components have adequate LAND Mobile Radio communications
capability to carry out their core missions?

Answer. The components are carrying out core missions with existing legacy LMR
equipment. However, this capability is limited by the age of their legacy communica-
tions systems. As cited in the March 2007 DOJ Office of the Inspector General Re-
port, the majority of the Department’s LMR communications systems are over 10
years old and function in an analog mode rather than a digital mode, which means
they have limited functionality and diminished voice communications quality. Most
DOJ legacy radio systems: Are not narrowband compliant; do not provide appro-
priate encryption to protect sensitive information; are no longer supported by the
manufacturer; provide little to no interoperability with any other agencies; and can-
not facilitate wireless data transfers.

Question. Are current communications systems in compliance with presidential
narrow band mandates and/or NIST security standards?

Answer. No. The DOJ Inspector General’s report on IWN from March of 2007 esti-
mated that 21 percent of the Department’s radios are compliant with presidential
narrowband mandates and 5 percent are capable of meeting NIST security guide-
lines. Since March of 2007, the limited funds have been prudently used to improve
narrowband compliance to 30 percent and NIST security compliance to 15 percent.

Question. The 2007 IWN OIG audit pointed out, the majority of DOJ Land Mobile
Radio Infrastructure is antiquated and failing. Does DOJ have radio communica-
tions operability?

Answer. DOJ radio communications capability is limited by the composition of the
DOJ component legacy communications systems. The Department’s LMR commu-
nications systems currently in use are over 10 years old and function in an analog
mode rather than a digital mode, which means they have limited functionality and
diminished voice communications quality. Additional legacy operability challenges
faced by components include; federal-to-federal, and federal-to-state interoperability,
and lack of support for over the air re-keying (OTAR) security encryption standards.
The components have basic capabilities, but do need a modernized system to sup-
port their needs.

Question. What percentage of DOJ users are not NIST security standard compli-
ant? Be specific.

Answer. Currently 86 percent of ATF radios, 91 percent of DEA radios and 84 per-
cent of FBI radios are not compliant with NIST security standards. These percent-
ages reflect an improvement since the DOJ OIG report of March 2007 which re-
ported 100 percent of ATF and DEA radios and 93 percent of FBI radios were not
compliant. Updated figures for the U.S. Marshals Service are not available but it
is safe to assume that their percentages are similar to the other components. DOJ
has consistently reported our lack of compliance in testimony and in staff briefings.
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Question. Does this mean Federal Agents enforcing federal law and providing do-
mestic security are using encryption that has been compromised and should not con-
sidered secure?

Answer. Yes. Our legacy wireless systems employ encryption technology that is
out-dated and could be subject to compromise.

Question. How do DOJ communications capabilities compare to DHS?

Answer. This is a very complicated question and the Department encourages you
to ask Department of Homeland Security (DHS) about their capabilities. At a high
operational level, both agencies face similar mission challenges. However, there is
a significant difference in how the two Departments manage their respective wire-
less programs. Most notably, DHS funding for its radio programs is not centrally
managed by a WMO as done at DOJ. Rather, DHS law enforcement components get
their radios funded at the component level, which would typically lead to the indi-
vidual (and possibly separate) prioritization of investment decisions (something that
we were tasked by Congress to remedy with the establishment of our WMO).

It is not clear what type of inter-operability exists between their components and
with state and locals. The modernized IWN is being designed to allow for inter-
connectivity between DOJ assets, DHS assets and local assets.

Question. Is there a central dispatch or information center within DOJ?

Answer. As it relates to radio dispatching, the answer is no. As part of the plans
for the modernized system, we envision a central network operations center to man-
age the backhaul networks across the country and to serve as a focal point for sup-
port to the agents (and their support staff) in the field.

Question. Does DHS have a higher level of operability than DOJ?

Answer. Yes. Many of the DHS components have modernized their radio systems
in the past five years. We cannot assess how well coordinated or financially effective
these investments have been. However, the average age of their typical radio unit
is much lower than the typical DOJ radio.

Question. Is the IWN Seattle Blaine pilot a feasible model for the future? Is
trunking technology a requirement for DOJ?

Answer. The Seattle Blaine pilot is a feasible model for major metropolitan areas
with high federal agent user densities. Areas of high user densities typically coin-
cide with scarcity of spectrum resources. While the relative spectral efficiency of
trunking radio technologies can be debated in remote or low-density rural areas,
high user-density areas always benefit from the implementation of trunking tech-
nologies.

A few design criteria from the Seattle Blaine pilot have been re-evaluated and
probably would not be implemented nationwide. The criteria include radio tower site
improvements and backhaul redundancy. While overall system reliability in a
trunked system is improved, nationwide implementation may be too costly. Selective
application of redundancy at the most vulnerable system nodes, and site improve-
ments commensurate with the equipment being installed would be the two major
deviations from the Seattle Blaine model.

The differences in ease-of-use between conventional and trunking radio are sub-
stantial. The WMO continually receives positive feedback from users on the Seattle
Blaine IWN system regarding usability and roaming capabilities. The use of
trunking technologies is not an explicit stated requirement for IWN, however, we
feel the minimal incremental cost (estimated to be 30 percent) is well worth the sig-
nificant improvement in radio usability and roaming capabilities for many areas, es-
pecially in urban settings.

Question. Given the lack of support from OMB for the DOJ mission can the De-
partment continue to spend $200 million and seven years building each radio sys-
tem throughout the country?

Answer. Through the IWN program, the DOJ will provision and maintain a range
of secure and reliable wireless communications services, including voice, data and
multimedia services that support counterterrorism, counterintelligence, law enforce-
ment and emergency response operations. The DOJ IWN strategy will be imple-
mented over a six year period in a series of overlapping phases. The planned six-
year, four phase upgrade and replacement of legacy communications systems will
include regional design and deployment of the new tactical communications systems
and services focusing on urban centers. The cost summary for a six-year IWN de-
ployment is approximately $200 million per year from 2009-2014.

For fiscal year 2009, OMB was supportive of the Department’s IWN program and
approved a program increase of $43 million to address priority radio infrastructure
needs. The Department intends to continue working with OMB in future budget cy-
clgg to egsure that all Departmental priorities, including IWN, are discussed and
addressed.
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Question. To what degree do DOJ operational personnel and technical program
managers influence the direction and decisions of the WMO?

Answer. Operational and program management personnel within each component
agency formulate requirements and staff those requirements through the respective
management chains. Senior managers from each agency participate equally in the
DOJ Wireless Communications Board (WCB). All major system deployment deci-
sions are vetted through the WCB. The WMO does not act unilaterally, and in fact
‘{_aitke}sl all major program direction from the WCB, chaired by the DOJ CIO Mr.

itch.

Question. Is there adequate input from the agents in need of the resource?

Answer. The component agency headquarter staffs coordinate with their field
agents in identifying and defining IWN requirements to the WMO. However, WMO
personnel also meet quarterly with local agents using IWN to discuss its status, les-
sons learned, and operational requirements. When in the field and opportunities
arise, the WMO meets as often as possible with current and future IWN users. Also,
in September 2007, the WMO hosted the first DOJ Wireless Summit attended by
over 100 DOJ and component agency personnel from across the country, ranging
from management to technical staff to field agents, to discuss trends in wireless
technology, DOJ wireless initiatives, and the future of the IWN architecture and de-
ployment. The summit was a success in accomplishing its objectives with future
summits highly endorsed by the component agencies.

Wl%z:)egtion. Is there, or should there be operational oversight/leadership at the

Answer. The Department’s Investment Review Board (DIRB) provides oversight
of the WMO’s investment recommendations/decisions. The DIRB is chaired by the
Deputy Attorney General. In addition, the WMO executes the decisions from the De-
partment CIO and Wireless Communications Board (WCB) based on operational pri-
orities as defined by the component agencies and DOJ management. The WMO wel-
comes participation from the operational users; however, there needs to be one exec-
utive oversight body responsible for looking at the set of requirements as a whole
and providing direction on what is in the best interest of the Department. The WCB
is tasked with assessing Department-wide needs and requirements and making rec-
ommendations accordingly.

Question. How many operational personnel are currently employed by the WMO?

Answer. The WMO employs personnel with backgrounds in program management,
budgeting, procurement, and planning. It is not designed to be operational, but it
is designed to rely on the components for operational input. The WMO staff includes
personnel previously employed by the FBI, DEA, DOD, military, and private indus-
try who experience supporting operations. The WMO is an integrated program office
covering all the disciplines required to support a large, nationwide implementation
program.

Question. Beyond Component surveys what operational oversight of the WMO ex-
ists?

Answer. The WMO holds a project team meeting on a monthly basis to brief sta-
tus of all project activities. The components send representatives to this meeting to
provide insight as well as oversight on WMO progress. The WMO team reports di-
rectly to the Deputy CIO who has day-to-day oversight responsibilities. In addition,
the WMO has been subjected to numerous audits from internal and external groups.

Question. What law enforcement, operational or tactical communications experi-
ence do the employees of the WMO have?

Answer. The WMO is tasked with developing a secure wireless, nationwide tac-
tical communications network that addresses federal law enforcement requirements
to communicate internal to and across agencies, allow interoperability with state
and local law enforcement partners, and meet spectrum mandates and NIST secu-
rity guidelines. To achieve this task the WMO actively solicits input from its law
enforcement components and agents on requirements and operational missions. The
WMO is staffed with the requisite experience to oversee and maintain accountability
for the design and implementation of a system of systems that will meet the re-
quirements of, and allow the law enforcement agents and agencies to accomplish
mission operations.

The WMO has recruited staff from the law enforcement components and the mili-
tary that have many years of direct experience with component (FBI/DEA) radio
communications to include engineering, operations and spectrum management. In
addition the WMO has looked outside the Department to DOD, other Departments
and industry for certified Project Managers, staff with wireless industry and large
scale contracting experience. The WMO also has an Administrative and Financial
Staff led by a Certified Public Accountant (CPA) and former auditor to formulate
budget strategies and maintain an accurate accounting structure, as well as en-
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hance internal controls. The staff also includes an expert in the field of security cer-
tification and accreditation to ensure systems are protected to the maximum extent
possible. A contracting officer is also assigned to the WMO to assist the program
in executing on its acquisition strategies and procurement requirements.

Question. Do components have adequate human resources to progress into the
next generation of radio communications?

Answer. The components are fully aware of the evolutionary changes taking place
in the tactical communications marketplace. Since this will be a consolidated sys-
tem, there will necessarily be changes in business rules and how systems are man-
aged. All of the specific skill sets are not known at this point, but the WMO will
provide training for component staff in new technologies as deployed. In the Seattle
model, the WMO has hosted infrastructure training for technical staffs as well as
subscriber training for the Agents.

One of the reasons for doing a major procurement with a large systems integrator
was to leverage the knowledge of the contractor employees as we attempt to build
the next generation of radios. Improvements in satellite and data transmission will
impact the radios of the future, and therefore the design must look beyond current
capabilities.

Question. What efforts are being made to leverage existing resources such as
JUTNET, other governmental resources, and further consolidation?

Answer. We have evaluated dJustice Unified Telecommunications Network’s
(JUTNET) capabilities and assessed the potential to leverage those capabilities. Un-
fortunately, at this time, there is little potential for JUTNET to satisfy the needs
of our wireless networks. JUTNET is currently a data communications system and
is not designed to support the voice requirements that would be demanded by our
wireless systems. Consequently, the general scope of JUTNET and the communica-
tions needs of the modernized IWN are different and lack suitable amounts of com-
monality to justify re-engineering or otherwise modifying JUTNET. A major stra-
tegic goal of the Department’s CIO is to effectively leverage our enterprise invest-
ments to achieve synergies across DOJ. As JUTNET evolves to support voice serv-
ices, we will work closely with that management team to ensure we can further con-
solidate and share IT infrastructure to achieve operations and cost synergies.

To take advantage of possible cost savings while satisfying our operational re-
quirements, the WMO is working with our DEA component to leverage a DEA-rec-
ommended Department of Defense network for communications backhaul. The solu-
tion is being implemented in the Gulf Coast region. The WMO also works with other
Federal partners and, State and Locals to leverage opportunities for sharing com-
munications backhaul and facilities where possible.

The San Diego and Seattle systems are fully consolidated and shared across the
components. Our updated IWN Plan ($1.23 billion versus $2+ billion) emphasizes
and requires re-use of existing radio sites to reduce costs. In the past, one compo-
nent would pay rent across the street from another component’s rented radio site
on a downtown skyscraper. The systems use, for example, a single building, antenna
system, circuit for connectivity, site license, spectrum and staff resources. With this
consolidation of former DOJ component assets in San Diego and Seattle into a sin-
gle consolidated “system of systems” it is far more reliable, requires fewer radio
sites and less O&M is needed to maintain single systems. Wireline circuits are now
installed for the benefit of all DOJ components and not the exclusive use of one.

Question. Do current cost models and modular budgets adequately address compo-
nents radio communications requirements? How are radios funded for the hundreds
of state and local task force agents?

Answer. At the current funding level for LEWC, we believe that the funding level
for the old legacy systems and handsets is absolutely inadequate. For all the reasons
stated in the questions, the old systems and handsets are at the end of their useful
life and “throwing” additional money at these obsolete systems is not a long term
(or even intermediate term) strategy. We are rapidly approaching the time when we
will not be able to find the replacement parts and service inventory necessary to
maintain these networks. A new, more modern, more secure and interoperable solu-
tion is needed. The modular budgets spread the existing funding around in an equi-
table manner, but the funding does not meet the needs of the agents in the field.

The WMO is not responsible nor is it funded to provide radios to task force offi-
cers at the state and local level. However, when requests for task force support are
given a high priority by the submitting component and the WCB approves, we try
to fund radios for use by the task force officers. If we had a modernized system,
the locally procured (usually with federal grant dollars) and locally maintained
handsets for the locals could work on the federal network (certain channels).
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PAY AND BENEFITS OVERSEAS

Question. What efforts has the Department of Justice taken to ensure retention
of its best and brightest, particularly in the enforcement agencies out in the field
and those agents and employees working outside the United States?

Answer. While Department of Justice law enforcement officials working outside
the United States may be eligible for certain additional pay or benefits based on the
location, the retention incentives available to those employees are the same as the
incentives available to those located in the United States.

The FBI continues to use the authorities it received in the 2005 Consolidated Ap-
propriations Act, some of which expire at the end of 2009, to better compete with
private industry and improve attrition rates. These authorities include recruitment,
relocation, and retention incentives, student loan repayment, and the University
Education Program. Recruitment bonuses allow the FBI to competitively recruit em-
ployees who possess special qualifications for hard-to-fill FBI positions, relocation
bonuses increase the number of employees interested in hard-to-fill positions within
the FBI by, in effect, reducing the employee’s relocation costs, and retention allow-
ances are used to retain current employees who possess high-level or unique quali-
fications or who fill critical FBI needs. Retention allowances may be provided on ei-
ther an individual or group basis to help the FBI retain certain employees or cat-
egories of employees, such as intelligence analysts and police officers.

The FBI has also used education benefits to improve the quality and job satisfac-
tion of our workforce. For example, in order to improve our recruitment and reten-
tion of Intelligence Analysts, the FBI repaid 359 student loans for these employees
in fiscal year 2007. The FBI has also used the University Education Program to
fund tuition expenses for current employees seeking to obtain certifications and aca-
demic degrees, approving payments for 679 participants in fiscal year 2008.

Question. Is danger pay provided to agents and DOJ employees actively working
along the Southwest Border?

Answer. The FBI's Legal Attaché (Legat) office in Mexico maintains a presence
in Mexico City, Guadalajara, and Monterrey, but does not maintain a permanent
presence along the Southwest Border. Currently, neither FBI employees assigned to
the Mexico City Legat nor those assigned in the United States near the Southwest
Border are afforded danger pay. It is the FBI’s understanding that DEA personnel
working in Mexico have been eligible to receive a danger pay allowance of 15 per-
cent of basic pay since approximately 1991. In April 2008 the FBI's Mexico City
Legat asked FBI Headquarters to consider affording danger pay to all FBI personnel
in Mexico based on the hostile environment in Mexico, including threats from orga-
nized crime fugitives, rebels, and terrorist groups, as well as street and residential
crimes. This request is under review.

Question. How many computer databases with similar information do we need be-
fore we have too many?

Answer. Proper utilization of taxpayer funds is important and duplicative govern-
ment programs should be avoided, however, the DOJ systems are not duplicative
with other components/agencies.

Question. The Department has continually had problems maintaining the jurisdic-
tional integrity of the agencies it oversees. Namely the ATF and the FBI both have
and claim jurisdiction over explosive incidents.

Please explain how having yet another agency involved in explosive incidents is
helpful and productive to preventing and solving a terrorist incident?

Answer. The Attorney General, in coordination with the Department of Homeland
Security, Department of Defense, and others, is currently developing the implemen-
tation plan as requested by HSPD 19. While the plan has not been fully developed
yet, it will address the Senate’s concerns over terrorism jurisdiction and incident
management. Additionally, on July 8, 2008, the Director of FBI and the Acting Di-
rector of ATF signed a Memorandum of Understanding on ATEF/FBI Protocols for
Response to Explosives-related Incidents which delineates the roles of each agency
when responding to bombing and explosives related incidents. The Department in-
tends to make sure the HSPD 19 implementation plan clearly identifies core Depart-
ment responsibilities so that the involvement of another agency does not com-
promise our priorities.

Question. If ATF and FBI have trouble sharing this jurisdiction within the De-
partment how will the Federal Government manage yet another?

Answer. HSPD 19, when fully developed and implemented, will ensure that all
relevant parties within the Federal Government understand their role in explosive
events relating to terrorist bombing incidents response. The policy will delineate
who has jurisdictional control and the roles of the respective agencies.
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Question. Be specific in how these events will be managed if both justice agencies
and the approximately 22 DHS agencies show up?

Answer. HSPD 19, when fully developed and implemented, will ensure that all
relevant parties within the Federal Government understand their role in explosive
events relating to terrorist bombing incidents response. The policy will delineate
who has jurisdictional control and the roles of the respective agencies. Also, DHS’
Office of Bombing Prevention is not an operational response organization. The De-
partment has the responsibility for operational response. We are committed to en-
suring this important delineation. Therefore, response from a third party is not ex-
pected to be an issue.

Question. What will the decision process be if all three respond to an incident?
Be specific.

Answer. The Department is working with the White House and DHS to develop
the implementation plan for HSPD 19. When completed, the lines of authority will
be clear as to who will have the lead in addressing different types of bombing inci-
dents. At this point and time it is not possible to be overly specific about the deci-
sion process if all three organizations respond. For further explanation, see the an-
swer to the next question. However, the Department is sensitive to and fully en-
gaged on this issue with the White House and DHS to ensure our interests are con-
sidered and protected as the implementation plan for HSPD 19 is being developed.

Question. Identify the role of each in an example when at one incident ATF is
the lead, another incident when FBI is the lead and yet another incident when DHS
is the lead?

Answer. On July 8, 2008, the Director of FBI and the Acting Director of ATF
signed a Memorandum of Understanding on ATF/FBI Protocols for Response to Ex-
plosives-related Incidents which delineates the roles of each agency when respond-
ing to bombing and explosives related incidents. DHS’ Office of Bombing Prevention
is not an operational response organization. DOJ has the responsibility for oper-
ational response. Therefore, the response from a third agency should not be an
issue. However, once HSPD 19 is fully implemented, the lines of authority will be
reflected as to who will have the lead in addressing different types of terrorist re-
lated bombing incidents.

Question. If the lines of authority are unclear who will the State and locals call
for assistance?

Answer. The Department continues to work with the White House and DHS to
ensure that the HSPD 19 implementation plan will ensure that clearly defines the
lines of authority for differing terrorist related bombing incidents are clearly de-
fined. Once that policy is fully implemented state and local officials will know which
agency to contact for assistance during an incident.

Question. Why are we paying 2 federal agencies to do research on explosives?

Answer. The role of explosives research varies by agency. While it is important
to ensure the proper expenditure of taxpayer funds and avoid duplication of efforts
it may not be possible for a single agency to do the entirety of explosives research.
Within the Department the FBI operates a number of explosives research programs
at Quantico as well as at Redstone that address areas such as render safe tech-
niques and bomb disposal. ATF on the other hand manages research projects and
programs such as the National Center for Explosives Training and Research
(NCETR) as well as post-blast research intended to foster ATF's abilities and tech-
niques for post-blast investigations. The Department, however, is unable to com-
ment on the program activities of DHS and any research activities that might be
underway there.

Question. Should we transfer this authority to the Department of Homeland Secu-
rity since it seems to fit their mission statement? Be specific.

Answer. No. The Department continues to have legitimate reasons for pursuing
explosives research. ATF’s research in explosives, for example, is vital to the accom-
plishment of their mandate. Such research not only benefits ATF in addressing ex-
plosives incidents but also enables them to better train state and local organizations
as well as the U.S. military in Iraq. It also provides important data that is regularly
used in ATF’s investigative proceedings. The FBI continues their focus on the devel-
opment of diagnostic and render safe technologies and tools. The FBI participates
with ATF as active members in the DOD Technical Support Working Group
(TSWG).

Question. Do not agree on the information given out over the secure network? Do
not agree on the terrorist explosive tactics? Do not agree on the proper response and
handling by the state and locals?

Answer. Please provide further clarification as to what this question asks.
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Question. Homeland Security is going to develop multi-jurisdictional improvised
explosive devices security plans for high-risk jurisdictions. Isn’t this something that
the FBI should be using their JTTFs for?

Answer. The Joint Terrorism Task Forces (JTTFs) are operational units, and are
not responsible for developing comprehensive response plans. These plans include
program areas outside the criminal investigation responsibilities of the JTTF. DHS
1s responsible for providing input for the National Response Framework, which out-
lines how the Nation manages response to terrorism incidents. In essence, the ef-
forts of DHS mirror those that were previously performed by the DOJ National Do-
mestic Preparedness Office, which was transferred to DHS in the 2002 Homeland
Security Act. The JTTFSs, in concert with other relevant elements of the Department
of Justice, will work as appropriate to coordinate with the DHS.

Question. Section 318 of the bill provides that the Secretary, shall—

“(1) evaluate and assess nonmilitary research, development, testing, and evalua-
tion activities of the Federal Government relating to the detection and prevention
of, protection against, and response to explosive attacks within the United States;
and

“(2) make recommendations for enhancing coordination of the research, develop-
ment, testing, and evaluation activities described in paragraph (1).”

Does the Department of Justice believe that this oversight and assistance from
the Homeland is necessary?

Answer. The Department of Justice has not taken an official position on the Bill.
Therefore, we cannot answer this question at this time.

Question. What expertise does the Department of Homeland Security have that
would give them the expertise to evaluate and assess nonmilitary research, develop-
ment, testing, and evaluation activities of the Justice Department relating to the de-
tection and prevention of, protection against, and response to explosive attacks with-
in the United States?

Answer. The Department of Justice believes it would be inappropriate to comment
on the expertise of another federal agency. While multiple organizations across the
Federal Government have programs to address this threat, the Department of Jus-
tice continues to work with all stakeholder agencies to avoid any redundancy or du-
plication of effort while best leveraging the unique expertise of each agency.

Question. I am concerned to see the Department’s position or lack thereof on IED
training. It’s only a matter of time before terrorists will begin detonating improvised
explosive devices in the United States. The ATF and FBI are the premier experts
in handling explosives and responding to an explosives incident, yet the Department
of Justice 1s somehow ceding this jurisdiction to a fledgling agency that has endured
embarrassing failure after failure.

The Department of Homeland Security failed miserably in handling hurricane re-
sponse, contracting Coast Guard ships that aren’t seaworthy, the virtual fence, bag-
gage-screening systems, the biometric entry-exit tracking system, and now Justice
leadership has quietly watch the newly created DHS Office of Bombing Prevention
begin seeping into its explosives jurisdiction. The Department of Homeland Security
has its hands full with the border, among other problems. I would prefer the world’s
best and most experienced professionals in the ATF and FBI handle explosive pre-
vention and training.

Wh}; has the Department idly sat by as the Office of Bombing Prevention has
grown?

Answer. By no means is the Department sitting idly on this issue. In fact, we The
Department continue to train State, local, federal and international partners on
render safe, post blast, disposal, prevention and detection. Training is an important
component in ensuring a successful defense against IEDs. Facilities like the Na-
tional Center for Explosives Training and Research (NCETR) will continue the De-
partment’s efforts in this important component. The Department is not aware of
DHS’ specific IED training curriculum and cannot comment specifically on that but
we al(rie working with the White House and DHS to make sure our interests are pro-
tected.

Question. The establishment of the Office for Bombing Prevention, is to address
terrorist explosive threats, and for other purposes. This proposal contains language
that would provide yet another computer database that would provide “a secure in-
formation sharing system that allows the sharing of critical information relating to
terrorist explosive attack tactics, techniques, and procedures.”

Why is it necessary to create yet another explosives data base?

Answer. ATF’s Bomb Arson Tracking System (BATS) is a case management sys-
tem used by federal, State, and local agencies investigating arsons, bombings, and
other explosives incidents. The system provides law enforcement and fire service of-
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ficials with access to information collected in ATF’s U.S. Bomb Data Center
(USBDC), the repository for all domestic bombing and arson incidents.

To avoid duplication of effort and allow more efficient use of Department re-
sources, the FBI no longer tracks domestic law enforcement bomb incident data.
However, in support of its intelligence and counter terrorism missions, the FBI con-
tinues to collect bombing-related intelligence and information as well as requests for
FBI assistance from other law enforcement agencies. This information is entered
into the FBI’s enterprise case management system; all data is eventually archived.

EXPeRT is the FBI's document management system and electronic reference li-
brary for organizing and making available for future reference all the documents,
reference material, photos, and other information related to explosives forensic ex-
aminations conducted by the FBI Lab Explosives Unit and the Department’s Ter-
rorist Explosive Device Analytical Center (TEDAC). EXPeRT is used within the FBI
to share case data and reference material that support forensic exams and inves-
tigations, within TEDAC in the DOJ/DOD/INTEL Community to share information.

DOJ’s explosives data and information sharing systems (EXPeRT, and BATS) are
now hosted, or in the alternative hyperlinked, on the Law Enforcement Online
(LEO) portal.

The DHS database referenced in proposed legislation already exists as the Na-
tional Capability Database (NCAD). The DHS database collects and shares informa-
tion about federal, state, and local law enforcement and emergency service capabili-
ties including bomb squad, dive teams, explosives detection canine teams, and
SWAT teams. State and local planners use NCAD to identify gaps and apply “best
practices” to improve their security posture and develop multi-jurisdiction plans to
respond to emergencies.

Question. Is this an agency looking for a mission?

Answer. The Attorney General is the chief law enforcement officer of the United
States with the duty to protect, deter, prevent and respond to terrorist attacks. Mis-
sions and functions of DHS are mandated in other laws. DOJ cannot address the
missions currently assigned to the Department of Homeland Security.

Question. Doesn’t the Department already maintain 2 databases related to explo-
sive incidents?

Answer. ATF maintains the Department’s sole database on arson and explosives
incidents. ATF’s Bomb Arson Tracking System (BATS) is a case management sys-
tem used by federal, State, and local agencies investigating arsons, bombings, and
other explosives incidents. The system provides law enforcement and fire service of-
ficials with access to information collected in ATF’s U.S. Bomb Data Center
(USBDC), the repository for all domestic bombing incidents.

To avoid duplication of effort and allow more efficient use of Department re-
sources, the FBI no longer tracks domestic law enforcement bomb incident data.
However, in support of its intelligence and counter terrorism missions, the FBI con-
tinues to collect bombing-related intelligence and information as well as requests for
FBI assistance from other law enforcement agencies. This information is entered
into the FBI’s enterprise case management system; all data is eventually archived.

EXPeRT is the FBI’s document management system and electronic reference li-
brary for organizing and making available for future reference all the documents,
reference material, photos, and other information related to explosives forensic ex-
aminations conducted by the FBI Lab Explosives Unit and the Department’s Ter-
rorist Explosive Device Analytical Center (TEDAC). EXPeRT is used within the FBI
to share case data and reference material that support forensic exams and inves-
tigations, within TEDAC in the DOJ/DOD/INTEL Community to share information.

DOJ’s explosives data and information sharing systems (EXPeRT, and BATS) are
now hosted, or in the alternative hyperlinked, on the Law Enforcement Online
(LEO) portal.

Question. Does the FBI or ATF system already do this? If not, why not?

Answer. The DHS database referenced in proposed legislation already exists as
the National Capability Database (NCAD). The DHS database collects and shares
information about federal, state, and local law enforcement and emergency service
capabilities including bomb squad, dive teams, explosives detection canine teams,
and SWAT teams. State and local planners use NCAD to identify gaps and apply
“best practices” to improve their security posture and develop multi-jurisdiction
plans to respond to emergencies.

Question. The Administration has indicated that one of its priorities surrounding
the violence occurring along the SWB is to stop the flow of firearms into Mexico.

While interdiction at the border is one way to deal with the problem, it seems
that we also need to identify and disrupt the sources of these weapons.

What is the Department doing to ensure that illegal firearms trafficking inves-
tigations are a priority along the SWB?
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Answer. Since 1972, because of its specific statutory authorities over firearms and
explosives, ATF has played a strategic role in addressing violent crime along the
Southwest Border—investigating criminal organizations that traffic firearms and ex-
plosives from the United States into Mexico and regulating Federal firearms licens-
ees (FFL) and Federal explosives licensees (FELs) In April 2006, ATF created
Project Gunrunner to enhance resources and focus efforts strategically on the South-
west Border to deny firearms, the “tools of the trade,” to criminal organizations in
Mexico and along the border and to combat firearms related violence affecting com-
munities on both side of the border.

Intelligence gathered by ATF and other domestic Federal law enforcement entities
strongly suggests that drug trafficking organizations have tasked their money laun-
dering, distribution and transportation apparatuses—all of which reach across the
border into the United States—to acquire firearms for illegal transfer back to Mex-
ico for use in facilitating narco-trafficking and other criminal activities. ATF has de-
veloped an extremely effective real-time intelligence and evidence sharing network
with the Mexican government. Given current circumstances and increasing volume,
however, the system has been overwhelmed on both sides of the border.

ATF is working with Mexican officials to increase their current usage of ATF’s
eTrace system. eTrace provides web-based access to ATF’s Firearms Tracing System
to allow law enforcement both domestically and internationally the ability to trace
firearms seized in connection with criminal investigations. From fiscal year 2006 to
fiscal year 2008, ATF has experienced more than a 100 percent increase in the num-
ber of trace requests from Mexico. With the deployment of eTrace to the nine con-
sulates and the eventual implementation of Spanish eTrace, these numbers should
continue to increase in the coming years. ATF’s goal is to deploy eTrace software
to all 31 states within the Republic of Mexico.

Under Project Gunrunner, ATF has approximately 148 special agents dedicated
to working firearms trafficking investigations on a full time basis and 56 industry
operation investigators (IOI) responsible for conducting regulatory inspections of
FFLs. ATF is also expanding its presence at the El Paso Intelligence Center (EPIC)
which serves as the central repository and “clearinghouse” for all weapons related
intelligence collected and developed by ATE’s field personnel and attaches in Mexico
as well as by all other Federal, State and local law enforcement entities involved
in narcotics interdiction and investigation along the U.S./Mexico border.

ATPF’s industry operations strategic plan under Project Gunrunner includes an
outreach component to both the firearms industry and law enforcement at the Fed-
eral, State, and local level. ATF’s outreach includes firearms seminars conducted
within the border region to educate the firearms industry concerning schemes asso-
ciated with firearm trafficking. An integral part of this outreach is ATF’s “Don’t Lie
for the Other Guy” public awareness campaign that educates both FFLs and the
general public on their responsibilities as it relates to purchasing firearms. ATF also
partners with the National Shooting Sports Foundation (NSSF) on a retailer edu-
cation program that includes a public awareness component with public service mes-
sages warning persons not to purchase firearms for others. Plans are underway to
take this initiative to several cities along the Southwest Border. ATF also continues
to provide training on SWB gun trafficking to law enforcement agencies both in the
United States and abroad.

ATF is pursuing funding to establish firearm trafficking groups within each of its
four border field divisions. The groups would be staffed by one group supervisor,
eight special agents, two IOIs and one investigative analyst. These trafficking
groups would be fully dedicated to firearm trafficking investigations. ATF is also
seeking funding from the Organized Crime Drug Enforcement Task Force
(OCDETF) Executive Office for five positions to expand ATF’s Gun Desk at the El
Paso Intelligence Center (EPIC)—three intelligence research specialists (IRS), one
investigative analyst and one full-time special agent. An additional four IRS posi-
tions have been requested to support the field divisions on the Southwest Border.
The team at EPIC will coordinate with the IRSs in the field divisions to gather, ana-
lyze, and disseminate intelligence from ATF investigations targeting firearms traf-
ficking cases that involve OCDETF CPOT- and RPOT-linked along the Southwest
Border. The teams will also liaison with all participating agencies at EPIC to ensure
intelligence gathered is coordinated.

ATF is further collaborating with the Mexican government by deploying special
agents to U.S. Consular offices in Mexico City and Monterrey, with additional de-
ployments planned for Hermosillo, Baja California, Ciudad Juarez, and Tijuana in
the near future, if funding is available. In this way, ATF will be able to work di-
rectly with Mexican counterparts, taking advantage of real-time intelligence that
will benefit drug-related firearms trafficking investigations on both sides of the bor-
der. Intelligence sharing and transnational collaboration will provide valuable addi-
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tional resources for ATF and its law enforcement partners. Those resources will be
directed to identifying violent gangs and firearms traffickers that are also associated
with OCDETF targets.

Question. The Committee was under the impression that determining technology
to be used in the field by bomb squads was part of the role for the Hazardous De-
vices School. How will this new initiative at the Dept of Homeland Security merge
with the efforts of the FBI and the ATF?

Answer. The Department of Justice is unable to comment on another Depart-
ment’s initiatives. The Hazardous Devices School (HDS) is not designed to serve as
a research and development agency; however, the HDS is integral to the identifica-
tion and transmission of operators’ requirements and assists in the test and evalua-
tion of emerging technologies developed through the efforts of the DOD Technical
Support Working Group (TSWG) and others. TSWG is an interagency and inter-
national research and development organization focused on short term, quick turn
around, fielding of equipment to meet operators’ requirements. Both FBI and ATF,
as well as OBP, are members of the TSWG and the National Science and Tech-
nology Council for Counter IED Research. As it stands, the Department continues
to determine the technology best suited for bomb squad field use.

Question. How much has the taxpayer already expended to create and maintain
the current 2 systems?

Answer. The cost to the taxpayers for the creation and maintenance of ATF’s cur-
rent database system is $13.8 million, with the first database being created in 1996.

QUESTIONS SUBMITTED BY SENATOR MITCH MCCONNELL

Question. What are the authorized and the current staffing levels for the Bureau
of Prisons facilities within the Commonwealth of Kentucky, including FMC Lex-
ington, USP Big Sandy, FCI Ashland, FCI Manchester, and USP McCreary?

Answer.

S&E Authorized S&E Current

Level Staffing Level
FMC Lexington 501 430
USP Big Sandy 385 337
FCI Ashland 289 258
FCI Manchester 308 273
USP McCreary 376 330

Question. What are the current inmate-to-staff ratios at each of the Bureau of
Prisons facilities within the Commonwealth of Kentucky, including FMC Lexington,
USP Big Sandy, FCI Ashland, FCI Manchester, and USP McCreary?

Answer. The current (June 5, 2008) inmate-to-staff ratios are as follows:

Ratio
FMC Lexington 39t01
USP Big Sandy 52t 1
FCI Ashland 6.0to1
FCI Manchester 6.1to1
USP McCreary! 38t 1

LUSP McCreary is transitioning from Medium Security to High Security Programming. The inmate population will continue to increase until
the transition is complete and thereby increase the Inmate to Staff Ratio.

Question. What are the authorized, optimal, and minimally-safe inmate-to-staff
ratios at each of the Bureau of Prisons facilities within the Commonwealth of Ken-
tucky, including FMC Lexington, USP Big Sandy, FCI Ashland, FCI Manchester,
and USP McCreary?

Answer. The Bureau of Prisons (BOP) does not have an optimal or minimally safe
inmate to staff ratio, particularly for individual prisons. For fiscal year 2007, the
BOP’s inmate to staff ratio was to 4.92 to 1, whereas 10 years ago, this ratio was
at 3.57 to 1.

Question. What steps is the Bureau of Prisons taking to increase security and
safety at each of its facilities within the Commonwealth of Kentucky, including FMC
Lexington, USP Big Sandy, FCI Ashland, FCI Manchester, and USP McCreary, re-
garding current staffing levels and inmate-to-staff ratios?

Answer. Ensuring the safety and security of all facilities including the facilities
in Kentucky is the highest priority of the Bureau of Prisons (BOP). The BOP en-
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sures institution security through a combination of factors that include the classi-
fication of inmates based on risk factors; physical security features at BOP’s institu-
tions, including the structure of inmate living quarters, security technologies, and
perimeter security measures; internal controls for inmate movement and account-
ability; direct staff supervision of inmates; and inmate involvement in correctional
programs.

The graduated classification system allows the BOP to assign an inmate to an in-
stitution in accordance with his or her likelihood of engaging in disruptive behavior.
Inmates who require high levels of security are confined in higher-security facilities.
Inmates who are able to function with relatively less supervision, without disrupting
institution operations or threatening the safety of staff, other inmates, or the public,
are confined in lower security level institutions.

Architecture and security technology also help maintain the safety and security
of BOP institutions, and the BOP continues to evaluate and add technological inno-
vations to increase the physical security of facilities. To facilitate direct supervision
of inmates, structural barriers between staff and inmates are minimized where pos-
sible, and staff offices are located near the areas where programs and services are
delivered. Staff circulate freely and constantly through all areas of the institution,
continually interacting with inmates. This promotes a more normalized environment
within an institution and places staff in a better position to observe inmate behav-
ior. Frequent and constructive interaction and communication between staff and in-
mates is critical to ensuring security, maintaining accountability, and managing in-
mate behavior. Staff are encouraged to talk with and be available to inmates and
to be receptive to inmate concerns. Most institutions also rely on closed-circuit cam-
eras and monitors to augment staff observation of inmates.

Question. Why has the Bureau of Prisons facility at USP McCreary not staffed
certain security towers while its stun/lethal fence remained incomplete and non-
operational? What steps to ensure the safety of staff, inmates, and the community
has the Bureau taken while the towers remain unstaffed?

Answer. The BOP is piloting a stun-lethal fence system at seven of its high secu-
rity facilities. During the construction phase of these fence systems, Wardens have
established adequate procedures to provide perimeter security. At USP McCreary,
the Warden determined that while the stun-lethal fence is being installed, the cer-
tain towers will continue to be staffed to control access to and from the institution.
In addition to this, perimeter patrols are being used for perimeter security. It should
be noted that electrified fence systems have been in operation at several state cor-
rectional facilities for a number of years, and their perimeter security is very similar
to those established at Bureau institutions.

Question. On March 14, 2008, Bureau of Prisons Director Harley Lappin testified
before the U.S. House of Representatives Committee on Appropriations, Sub-
committee on Commerce, Justice, Science, and Related Agencies. In response to a
question from U.S. Representative Hal Rogers of Kentucky, Director Lappin de-
scribed his concern about an increase in the severity of incidents of violence or dis-
order as the Bureau’s inmate-to-staff ratio has worsened. He testified that the Bu-
reau seeks to identify perpetrators and shift them into higher-security institutions.
Given current staffing levels and inmate-to-staff ratios, what steps is the Bureau
taking to ensure the security and safety of the staff, inmates, and community affili-
ated with the higher-security institutions that receive the violent inmates? What
steps?is the Bureau taking to retain and recruit staff at the higher-security institu-
tions?

Answer. As with the Department’s answer to your previous question, ensuring the
safety and security of staff, inmates, and the public is the highest priority of the
Bureau of Prisons. The BOP ensures institution security through a combination of
factors that include the classification of inmates based on risk factors; physical secu-
rity features at our institutions, including the structure of inmate living quarters,
security technologies, and perimeter security measures; internal controls for inmate
movement and accountability; direct staff supervision of inmates; and inmate in-
volvement in correctional programs.

The graduated classification system allows the BOP to assign an inmate to an in-
stitution in accordance with his or her likelihood of engaging in disruptive behavior.
Inmates who require high levels of security are confined in higher-security facilities.
Inmates who are able to function with relatively less supervision, without disrupting
institution operations or threatening the safety of staff, other inmates, or the public,
are confined in lower security level institutions.

Architecture and security technology also help maintain the safety and security
of BOP institutions, and the BOP continues to evaluate and add technological inno-
vations to increase the physical security of facilities. To facilitate direct supervision
of inmates, structural barriers between staff and inmates are minimized where pos-
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sible, and staff offices are located near the areas where programs and services are
delivered. Staff circulate freely and constantly through all areas of the institution,
continually interacting with inmates. This promotes a more normalized environment
within an institution and places staff in a better position to observe inmate behav-
ior. Frequent and constructive interaction and communication between staff and in-
mates is critical to ensuring security, maintaining accountability, and managing in-
mate behavior. Staffs are encouraged to talk with and be available to inmates and
to be receptive to inmate concerns. Most institutions also rely on closed-circuit cam-
eras and monitors to augment staff observation of inmates.

BOP staffs are a key component to effective security and inmate management. Re-
gardless of the specific discipline in which a staff member works, all BOP employees
are “correctional workers first.” This means that everyone is responsible for the se-
curity and good order of the institution. All staff are expected to be vigilant and at-
tentive to inmate accountability and security issues, to respond to emergencies, and
to maintain a proficiency in custodial and security matters, as well as in their par-
ticular job specialty. This approach allows the BOP to maximize emergency pre-
paredness and to operate in the most cost-effective manner (with fewer correctional
officers) and still maintain direct supervision of inmates.

Finally, the BOP operates a broad variety of programs to keep inmates construc-
tively occupied and provide them opportunities to learn important skills. Research
has shown that keeping inmates productively involved in appropriate correctional
programs and activities is critical to ensuring both a safe and secure prison and
public safety. Correctional programs and activities reduce inmate idleness and the
stresses associated with living in a prison, and these programs are important to
public safety by assisting inmates to return to the community as productive, law-
abiding citizens.

Question. What steps is the Bureau of Prisons taking to increase security and
safety at each of its facilities within the Commonwealth of Kentucky, including FMC
Lexington, USP Big Sandy, FCI Ashland, FCI Manchester, and USP McCreary, re-
garding the transfer of non-English-speaking or bilingual violent inmates (including
gang members) from other regions of the country and the attendant need to monitor
inmatg communications in foreign languages for threats to staff and institutional se-
curity?

Answer. Ensuring the safety and security of our staff, inmates, and the public is
the highest priority of the Bureau of Prisons. The BOP ensures institution security
through a combination of factors that include the classification of inmates based on
risk factors; physical security features at our institutions, including the structure
of inmate living quarters, security technologies, and perimeter security measures;
internal controls for inmate movement and accountability; direct staff supervision
of inmates; and inmate involvement in correctional programs.

During July 2007, the Bureau of Prisons established a Blanket Purchase Agree-
ment to provide foreign language translation services for all institutions. The agree-
ment incorporates language proficiency standards, security background require-
ments that the translators must meet, and an aggressive turnaround response time
requirement (ordinarily two business days) for the contractor to complete the trans-
lation and return it to the Bureau of Prisons.

At the same time guidance was provided to all institutions that all social commu-
nications (correspondence and telephone calls) for inmates meeting specific identi-
fied criteria, one of which was disruptive group affiliation or gang involvement,
would be translated if written in foreign language. Social correspondence prepared
in a foreign language by identified inmates would be held, translated and analyzed
for intelligence value prior to mailing out of the institution. Incoming correspond-
ence written in a foreign language would also be held, translated and analyzed for
intelligence value prior being delivered to the inmate. Audio recordings of telephone
calls are currently translated after the calls occur, but a new agreement currently
under development will include the ability for simultaneous translation of inmate
telephone calls.

SUBCOMMITTEE RECESS

Senator MIKULSKI. This subcommittee stands in recess until
Wednesday, April 16, at 2 p.m., when we’ll take testimony from the
Director of the FBI.

We thank the Director for coming and for his forthcoming state-
ments and look forward to working with his team.

This subcommittee stands in recess.
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Attorney General MUKASEY. Thank you very much.

Senator MIKULSKI. As the prerogative of the Chair, the sub-
committee’s officially recessed. We would thank the advocates from
the Y for coming today.

I'm going to ask my staff, and I'm sure the Shelby staff would
join, so that they can have a brief conversation with you and bring
you up to date on what our efforts will be, but we thank you for
your advocacy and, most of all, we thank you for the hundred years
of good work empowering women and fighting racism and bigotry
in our society.

God bless you.

[Whereupon, at 10:56 a.m., Thursday, April 10, the subcommittee
was recessed, to reconvene at 2 p.m., Wednesday, April 16.]






COMMERCE, JUSTICE, SCIENCE, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
FISCAL YEAR 2009

WEDNESDAY, APRIL 16, 2008

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.
The subcommittee met at 2 p.m., in room SD-124 Dirksen Sen-
ate Office Building, Hon. Barbara A. Mikulski (chairman) pre-
siding.
Present: Senators Mikulski, Shelby, and Stevens.

DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION
STATEMENT OF HON. ROBERT S. MUELLER III, DIRECTOR
OPENING STATEMENT OF SENATOR BARBARA A. MIKULSKI

Senator MIKULSKI. The Commerce, Justice, Science Sub-
committee will come to order.

There are many hearings going on right now. I know the hearing
on the supplemental is wrapping up and we have a vote at 2:15.
So, I know Senator Shelby is on his way, Director Mueller.

I want to exercise the prerogative of the Chair and give my open-
ing statement. By that time Senator Shelby will be here. We hope
to hear your testimony, then we’ll recess and then come back for
questions and answers. But I think that there are five hearings on
appropriations going on simultaneously. Here he is.

Good afternoon, and welcome. Today, the Commerce, Justice,
Science Subcommittee will hear from Director Robert Mueller, the
head of the Federal Bureau of Investigation (FBI), for its budget
priorities for fiscal year 2009. We've had a very productive relation-
ship with Director Mueller and his team and he can count on us
to work with him.

We regard this year as a year of transition. This time next year,
we will have a new President and whatever we do with this year’s
budget for the FBI will be the operating budget for that President’s
first term.

I want to make sure the FBI has the right resources to fulfill its
mission, to fight terrorists, violent criminals, cyber crooks, and also
predators on our children.

The FBI has so many multiple roles, it truly is not J. Edgar Hoo-
ver’s FBI anymore, and it isn’t even Judge Webster’s FBI anymore.

(171)
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It is a new modern FBI with multiple responsibilities, both as an
intelligence and law enforcement agency, responsible for keeping
300 million people safe from terrorists, as well as, criminals.

The President’s budget request is $7.1 billion, a $450 million in-
crease above the 2008 passed omnibus. This will be a 7 percent in-
crease and it should help with funding for more special agents and
more intelligence analysts.

While we work to get the FBI the right resources, we also have
to make sure that we have the best management practices. We
know the FBI is hiring to meet our Nation’s needs and we want
to discuss with him the issues related to recruitment, retention,
and training.

In the area of counterterrorism, most increases in the FBI budget
are in this category. We all agree this is a top priority. For
counterterrorism, the budget proposes $3 billion, a $234 million in-
crease above the 2008 omnibus. Counterterrorism is now 40 per-
cent of the FBI'’s budget. This has been quite a transformation in
the last 5 years.

For intelligence, the budget proposes $1.4 billion, a $208 million
increase over 2008 and an 18 percent increase. I'm pleased that the
FBI proposes major investments in intelligence gathering, fighting
cyber crime, dealing with these issues related to weapons of mass
destruction and improvised explosive devices (IEDs).

At the same time, we need to know how the FBI is improving
its management and oversight of critical intel tools. We know that
the inspector general has raised flashing yellow lights about na-
tional security letters and to be sure that they are sent and used
appropriately, the terrorist watch list, when you get on, how soon
does it take to get the bad guy on it, and how soon does it take
a good guy off of it inadvertently placed there, and also we’re con-
cerned that the FBI wiretap bill was unpaid. We cannot miss a
ring on that number. The FBI must improve its accuracy and pro-
tect our privacy.

Then we go to the crime budget. There is a surge in crime in the
United States of America and we need our FBI. We are very con-
cerned that over the years, funding for the FBI in the terrorist area
was taken at the expense of crime.

This year, the request is $2.3 billion for the FBI’s traditional
crime-fighting efforts, a $105 million increase over the 2008 omni-
bus level, but the budget has no new funds for the surge in violent
crime, the additional surge responsibility of investigating the mort-
gage fraud disclosures which I know the chairman’s an expert in,
and also continuing our efforts to deal with a rising crime against
children, the child predator issues from those who stalk children in
our communities to the growing international child pornography
rings.

Since September 11th, the FBI has shifted 2,000 agents from vio-
lent crime to counterterrorism work. Local law enforcements taken
up this slack. They’re stretched to the limit. So, if we’re going to
have a surge of help in Baghdad, we need a surge of help in Balti-
more.

We support the idea of the joint Federal-State task forces. We
have seen the work, the excellent work the FBI has done with
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these joint Federal-State task forces in fighting violent gangs, drug
dealers, and child predators.

If we can put $5 billion into the Iraqi police force, we can put
more money into our FBI. Given all the FBI's important roles and
responsibilities, we want to be sure that they have the right re-
sources, that they are able to hire and keep the right people and
that they have the modern technology that we need to fight these
new techno-threats against the United States.

We want to very much hear the Director’s priorities and to work
with him in a spirit of bipartisan partnership to keep America as
safe as we can by having a strong FBI and we’re going to be smart-
er in the way we work with you and fund this in order to get the
job done.

I now turn to Senator Shelby for any comments he has to make.

STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. Thank you, Madam Chairwoman. Before I begin
my opening statement, I would want to take a moment to commend
the chairwoman for her fiery comments to the OMB Director in the
supplemental hearing that took place moments ago.

Senator Mikulski, I stand with you in the fight to increase State
and local funding in the supplemental and thank you for being the
leader in this effort.

Director Mueller, thank you for joining us today. We had a nice
meeting in my office yesterday to discuss the Federal Bureau of In-
vestigation’s 2009 budget request.

I want to begin by thanking the men and women of the FBI who
work every day to protect the Nation. We're all indebted to them
for the sacrifices they make to protect us.

Since your arrival as the sixth Director of the FBI, Congress has
tasked the FBI, Mr. Director, with more responsibility than any
other Federal law enforcement agency resulting in more challenges
and changes than ever before. No one knows this more than you.

The FBI is the Nation’s premier law enforcement, counter-
terrorism, and counterintelligence agency. The Bureau’s missions
include fighting terrorism, foreign intelligence operations, cyber
crime, public corruption, white collar crime, and violent crime.

The FBI request for 2009 is $7.1 billion. This is a $448 million
increase over the 2008 omnibus funding level. While this rep-
resents an increase, the FBI has a $56 million shortfall in the 2009
budget request.

The bottom line may have increased but funding for the core mis-
sions and the responsibility has not. This hole in the budget in-
creases the pressure on the FBI to do more with less.

Based on my review of your request, Mr. Director, combined with
the likely fiscal constraints of this subcommittee, we will need your
assistance as we face tough funding decisions. This subcommittee
and the Bureau share the difficult task of targeting these limited
resources in a manner that safeguards taxpayer dollars while pre-
serving public safety.

I want to re-emphasize the chairwoman’s point that since 9/11,
the FBI has shifted 2,000 agents from violent crime into
counterterrorism and while this shift was necessary, it has created
a huge burden on our State and local enforcement agents.
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This budget abandons our State and local law enforcement offi-
cials and cuts at all the grants that would have helped them to
meet our most critical needs. We will work with you, Mr. Director,
to ensure that we provide the FBI with the resources necessary to
assist these critical partners in our fight against crime.

Director Mueller, Congress has provided nearly $100 million for
the FBI’s render safe mission for critical equipment and air assets
to counter the explosive devices in the United States. The FBI’s
render safe mission requires the FBI to have the capability to ac-
cess, diagnose, and render safe chemical, biological, radiological, or
nuclear devices within the United States and its territories.

The FBI’s responsible for all render safe operations involving
weapons of mass destruction in the National Capital Region. It has
been approximately 1 year since the chairwoman and I worked
with you in good faith to provide the FBI with the funding needed
for this mission.

I understand as of today, the Office of Management and Budget
(OMB) has still not released $38 million in funding appropriated in
last year’s war supplemental necessary for the Bureau to perform
its critical weapons of mass destruction (WMD) and render safe
missions. The availability of that funding expires in less than 6
months, September 30, 2008.

I look forward to hearing your plans on how the FBI will be fully
obligating these funds prior to their expiration.

Currently, the FBI has on-call assets from other agencies. These
same on-call assets are also responsible for conducting other crit-
ical missions. If these assets are not designated for both the U.S.
Government and the FBI, how will the FBI use them to carry out
a render safe response during a crisis? These assets could be dou-
ble-booked.

The FBI's Hazardous Device School, HDS, is a crown jewel of the
Federal Government’s effort to provide training to Federal, State,
and local bomb technicians. In partnership with the Army, this fa-
cility has trained more than 20,000 bomb technicians. That is a
proven record of success.

A November 2007 Congressional Research Service (CRS) report
stated that IEDs, roadside bombs, and suicide car bombs caused 70
percent of all American combat casualties in Iraq and 50 percent
of all combat casualties in Afghanistan. The report also notes that
“there’s a growing concern that IEDs might eventually be used by
insurgents and terrorists worldwide, including in this country.”

The administration’s most recent homeland security strategy rec-
ognizes the potential threat of IEDs being used by terrorists here.
IEDs are clearly a threat. We need to understand and prepare for
them. We cannot afford to be complacent and pretend that it can-
not happen here.

The question is will we be prepared when they arrive? There has
been more than 13,000 IED and evidentiary submissions from Iraq
and Afghanistan in 2007. These submissions cause backlogs that
require Federal, State, and local law enforcement to wait an aver-
age of 200 plus days to receive the results of forensic examinations
from the FBI lab.

We need to make sure that the FBI and its lab have the re-
sources it needs to handle not just the influx of work associated
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with the war on terrorism but also provide timely forensic assist-
ance to law enforcement. We must ensure that the Terrorist Explo-
sive Device Analytical Center has the forensic and technical capa-
bilities it needs to support its critical mission of countering the IED
threat from terrorists without denying those same services to oth-
ers who depend on the FBI for lab support.

This threat, I believe, is not going to diminish. There are many
other issues, Mr. Director, I'd like to discuss, including national se-
curity letters, critical rebuilding of the FBI Academy and the use
of resources with the FBI’s priority missions, and I look forward to
your thoughts on these issues and many others.

Thank you for joining us.

Senator MIKULSKI. Thank you, Senator Shelby, and again Direc-
tor Mueller, we just want to assure you we’re going to move on
your budget in a bipartisan way. Our thoughts are identical on
this, but why don’t you go ahead with your testimony?

STATEMENT OF HON. ROBERT S. MUELLER III

Mr. MUELLER. Thank you, Madam Chairwoman, and Senator
Shelby. Thank you for having me here today to discuss the issues
relating to our 2009 budget request.

I did submit a longer statement. I would hope that it would be
made part of the record.

As you are aware, the FBI's top three priorities are
counterterrorism, counterintelligence, and cyber security. These
priorities are critical to our national security and to the FBI’s vital
work as a committed member of the intelligence community.

Also important are our efforts to protect our communities from
the very real threat of crime, especially violent crime. In the
counterterrorism arena, al-Qaeda and related groups continue to
present a critical threat to the homeland, so do self-radicalized
homegrown extremists and they are difficult to detect, often using
the Internet to train and operate.

At home, through our domestic joint terrorism task forces and
abroad with our legal attachés and our international partners, we
together share real-time intelligence to fight these terrorists and
their supporters.

An important aspect of the fight against terrorists is the threat
of weapons of mass destruction and the FBI’s commitment to our
render safe mission to prevent, prepare for, and respond to the
threat of a WMD in the United States.

We appreciate the resources that you have provided for this en-
deavor and with your ongoing support, we will continue to work on
this critical issue. I'm looking forward to discussing the funding in
support of that particular initiative.

Another important effort is the work of the Terrorist Explosive
Device Analytical Center, the TEDAC as it is called, as was pointed
out by Senator Shelby. This center was established as an inter-
agency laboratory for analyzing explosive devices used by terrorists
worldwide and it does use the most contemporary forensics tech-
niques available to do so, providing that information to our troops
on the ground in Iraq, Afghanistan, and elsewhere.
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With regard to the counterintelligence threat, protecting our Na-
tion’s most sensitive secrets from hostile intelligence services or
others who would do us harm is also at the core of the FBI mission.

In furtherance of this priority, we reach out to businesses and
universities. We join forces with our intelligence community part-
ners and we work closely with the military to help safeguard our
country’s secrets.

As was pointed out by you, Madam Chairwoman, cyber threats
to our national security and the intersection between cyber crime,
terrorism, and counterintelligence is increasingly evident.

Today, the FBI’s cyber investigators focus on these threats and
we partner with Government and industry. One way we do so is
through our sponsorship of a program called Infraguard, an alli-
ance of more than 23,000 individual and corporate members to help
identify and prevent cyber attacks.

We have also asked for your specific support of our efforts in con-
nection with the comprehensive national cyber security initiative.
The FBI's unique position as both an intelligence and law enforce-
ment agency allows us to rapidly respond to cyber events at U.S.
Government agencies, military installations, and within the broad-
er private sector.

I am mindful of your ongoing interest in the FBI’s progress in
building an intelligence program while combating these threats.
The FBI has made a number of changes in the last several years
to enhance our capabilities.

Today’s intelligence is woven throughout every FBI program and
operation. By utilizing this intelligence, we have successfully bro-
ken up terrorist plots across the country, from Portland, Oregon;
Lackawanna, New York; Torrance, California; Chicago, Illinois, to
the more recent Fort Dix, and JFK plots.

We have increased and enhanced our working relationships with
our international partners, sharing critical intelligence to identify
terrorist networks and disrupt planned attacks around the globe.

We have doubled the number of intelligence analysts on board
and tripled the number of linguists. We have tripled the number
of joint terrorism task forces, from 33 in September 2001 to over
100 to date. Those task forces combine the resources and expertise
of the FBI, the intelligence community, military, State, local, and
tribal law enforcement.

Another critical and important part of the FBI mission, the tradi-
tional mission is quite clearly our work against criminal elements
in our communities, very often and most useful in task forces with
our Federal and State and local and tribal partners.

Also, public corruption remains the FBI’s top criminal investiga-
tive priority. In the past 2 years alone, we have convicted over
1,800 Federal, State, and local officials for abusing their public
trust.

Similarly, our work to protect the civil rights guaranteed by our
Constitution is a priority, which includes fighting human traf-
ficking, as well as, our focus on the civil rights cold case initiative.

Gangs and violent crime continue to be as much a concern for the
FBI as it is for the rest of the country. The FBI's 143 Safe Streets
violent gang task forces leverage the unique knowledge of State



177

and local police officers with Federal investigative resources to
combat this growing problem.

The FBI also sponsors 52 additional violent crime and interstate
theft task forces, as well as, 16 safe trails task forces targeting
crime in Indian country.

The FBI combats transnational organized crime in part by link-
ing the efforts of our Nation’s 800,000 State and local police officers
with international partners. This is accomplished through the FBI's
legal attaché offices of which we have over 60 at this juncture
around the world.

And finally, major white collar crime. From corporate fraud to
fraud in the mortgage industry clearly continues to be an economic
threat to the country. For example, in recent years, the number of
pending FBI cases focusing on mortgage fraud, including those as-
sociated with subprime lending, has grown nearly 50 percent to
over 1,300 cases. Roughly one-half of these cases have losses of
over $1 million and several have losses greater than $10 million.
In addition, the FBI will continue our work to identify large-scale
industry insiders and criminal enterprises engaged in systemic eco-
nomic fraud.

As I believe both of you have pointed out and we, too, recognize
that for the past 100 years of the FBI’s history, our greatest asset
has been our people. We are building on that history with a com-
prehensive restructuring of our approach to intelligence training
for both our professional intelligence analyst cadre, as well as, for
new FBI agents coming out of Quantico.

We have and will continue to streamline our recruiting and hir-
ing processes to attract persons having the critical skills needed for
continued success of the FBI’s mission.

I also remain committed to ensuring our employees have the in-
formation technology infrastructure they need to do their jobs. This
includes the continuing successful development of the Sentinel
Case Management System, as well as, other information technology
(IT) upgrades.

I am very well aware of your concerns that we always use legal
tools given to the FBI fully but also appropriately. For example,
after the Department of Justice review of the use of national secu-
rity letters, we instituted internal oversight mechanisms to ensure
that we, as an organization, minimized the chance of future lapses.

Among the reforms was the creation of a new Office of Integrity
and Compliance within the Bureau to identify and mitigate poten-
tial risks.

In closing, the FBI recognizes that it is in some sense a national
security service responsible not only for collecting, analyzing and
disseminating intelligence but most particularly for taking timely
action to neutralize threats to this country. These threats could be
from a terrorist, from a foreign spy or a criminal, and in doing so,
we also recognize that we must properly balance civil liberties with
the public safety in pursuing our efforts and we will continually
strive to do so.

PREPARED STATEMENT

Madam Chairwoman, Senator Shelby, I appreciate the oppor-
tunity to testify this afternoon and look forward to your questions.
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Thank you.
[The statement follows:]

PREPARED STATEMENT OF ROBERT S. MUELLER III

Good afternoon, Chairwoman Mikulski, Senator Shelby, and Members of the Sub-
committee. I appreciate the opportunity to appear before you today to discuss the
President’s fiscal year 2009 budget for the Federal Bureau of Investigation (FBI).
I would also like to thank you for your continued oversight of the Bureau and for
yo;u‘ efforts to ensure our success as we pursue the shared goal of making America
safer.

After the attacks of September 11, 2001, the FBI’s priorities shifted dramatically
as we charted a new course, with national security at the forefront of our mission.
The intervening 7 years have seen significant changes at the FBI, and we have
made remarkable progress. Today, the FBI is a stronger organization, combining
greater capabilities with a longstanding commitment to the security of the United
States, while at the same time upholding the Constitution and the rule of law and
protecting civil liberties.

2009 BUDGET REQUEST

The fiscal year 2009 budget for the FBI totals 31,340 positions and $7.1 billion,
including program increases of 1,129 new positions (280 Special Agents, 271 Intel-
ligence Analysts, and 578 Professional Support) and $447.6 million. These resources
are critical for the FBI to perform its national security, criminal law enforcement,
and criminal justice services missions. Most importantly, the additional funding re-
quested will continue to build upon our on-going efforts to integrate and cement our
intelligence and law enforcement activities. These resources will allow us to create
an awareness of, and become receptors for change in threats, and have the ability
to make immediate adjustments in priorities and focus in an environment where na-
tional security threats and crime problems are constantly changing and shifting.

Guiding the development of the FBI’s budget strategy are six enterprise-wide and
interdependent capabilities that the FBI needs to effectively perform its national se-
curity, criminal investigative, and criminal justice services missions. These end-
state capabilities are:

—Domain and Operations.—A mature enterprise capability for employing intel-
ligence and analysis to identify and understand the national security threats
and crime problems challenging America, and developing and executing oper-
ational strategies to counter these threats and crime problems;

—Surveillance.—A surveillance (physical, electronic, human source) and oper-
ational technology capability to meet operational requirements;

—Partnerships.—An established and productive network of partnerships with
local, State, Federal, and international law enforcement and criminal justice
agencies;

—Leveraging Technology.—An enhanced capability for providing forensic, oper-
ational technology, identification, biometric, training, and criminal justice serv-
ices to the FBI workforce and our local, State, Federal, and international part-
ners;

—Workforce.—A professional workforce that possesses the critical skills and com-
petencies (investigative, technical, analytical, language, supervisory, and mana-
gerial), experiences, and training required to perform our mission; and

—Infrastructure.—A safe and appropriate work environment and information
technology to facilitate the performance of the FBI’s mission.

The FBI’'s 2009 budget strategy builds upon both current knowledge of threats
and crime problems and a forward-look to how we anticipate terrorists, foreign
agents and spies, and criminal adversaries are likely to adapt tactics and operations
in a constantly evolving and changing world. This forward-look helps inform and de-
termine the critical operational and organizational capabilities the FBI must acquire
over the same time period to remain vital and effective in meeting future threats
and crime problems.

We also linked our budget plan to the FBI’s Strategy Management System to en-
sure the investments in new resources were tied to our strategic vision and goals.

I will highlight some of the key components of our budget request below.

DOMAIN AND OPERATIONS

In order for the FBI to be successful, we must be able to fully utilize our intel-
ligence analysis techniques to establish a mature enterprise capability for identi-
fying and understanding the national security threats and crime problems facing
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the United States, and to develop and execute operational strategies to counter
these threats and problems.

This budget requests 568 new positions (190 Special Agents, 158 Intelligence Ana-
lysts, and 220 Professional Support) and $131.0 million to improve intelligence anal-
ysis and conduct intelligence-driven terrorism investigations and operations. These
resources will enable the FBI to conduct investigations to prevent, disrupt and deter
acts of terrorism and continue to strengthen working relationships with our Federal,
State and local partners; provide support to the National Virtual Translation Cen-
ter, which serves as a clearinghouse to facilitate timely and accurate translation of
foreign intelligence for elements of the Intelligence Community; leverage and ex-
pand existing Foreign Terrorist Tracking Task Force (FTTTF) operations to support
all National Security Branch (NSB) mission areas to include Counterintelligence,
Weapons of Mass Destruction (WMD), Domestic and International Counter-
terrorism, and Intelligence; and address growth in the number of terrorism and
counterintelligence-related computer intrusion cases.

The National Counterterrorism Center’'s WMD Threat Assessment, 2005-2011 re-
affirmed the intent of terrorist adversaries to seek the means and capability to use
WMD against the United States at home and abroad. Within the United States Gov-
ernment, the FBI has been assigned responsibility for Render Safe operations in-
volving WMD in the National Capital Region and for the rendering safe of delib-
erate deployments of WMD throughout the remainder of the United States. To carry
out its critical responsibilities in the area of WMD, the FBI must continue to build
the capacities and capabilities of its Render Safe Program while ensuring that the
FBI is adequately staffed and equipped to forensically respond to a terrorist inci-
dent, whether it be Chemical, Biological, Radiological, or Nuclear. The FBI’s fiscal
year 2009 budget includes 132 positions (43 Special Agents and 89 Professional Sup-
port) and $65.8 million to enhance the FBI’s capabilities to prevent, prepare for, and
respond to the threat of WMD. These resources will allow the FBI to enhance stra-
tegic partnerships with foreign intelligence, law enforcement, security, public
health, agricultural, chemical, and other public and private sector agencies and or-
ganizations that are vital to the early detection of a potential WMD incident.

The FBTI’s fiscal year 2009 budget for Domain and Operations also includes an en-
hancement of 211 positions (35 Special Agents, 113 Intelligence Analysts, and 63
Professional Support) and $38.6 million to support investigative, intelligence, and
technical requirements of the Comprehensive National Cybersecurity Initiative.

The threat of cyber-related foreign intelligence operations to the United States is
rapidly expanding. The number of actors with the ability to utilize computers for
illegal, harmful, and possibly devastating purposes continues to rise. Cyber intru-
sions presenting a national security threat have compromised computers on United
States Government, private sector, and allied networks. The FBI is in a unique posi-
tion to counter cyber threats as the only agency with the statutory authority, exper-
tise, and ability to combine counterterrorism, counterintelligence, and criminal re-
sources to neutralize, mitigate, and disrupt illegal computer-supported operations
domestically. The FBI’s intelligence and law enforcement role supports response to
cyber events at United States Government agencies, United States military installa-
tions, and the broader private sector.

SURVEILLANCE

Shifting from a reactive criminal prosecution approach to a prevention and intel-
ligence-driven focus in our counterterrorism program is taxing the FBI’s capacity to
gather intelligence through both physical and electronic surveillance. The capacity
to carry out extended covert court-authorized surveillance of subjects and targets is
absolutely critical to the FBI’s counterterrorism and counterintelligence programs.
Surveillance activities—physical and electronic—give us insight into and awareness
of our adversaries, which, in turn, create opportunities to identify sleeper cells, dis-
rupt support networks and communications, and recruit assets. We need a vigorous
surveillance capacity to keep on top of known and emerging targets. Additionally,
we must be able to develop and deploy new operational technologies and techniques
to counter a more technically sophisticated adversary and to exploit and share the
information we gather.

In fiscal year 2009, we seek an enhancement of 145 positions (10 Special Agents
and 135 Professional Support) and $88.5 million to strengthen surveillance capabili-
ties. These resources will enable the FBI to increase the number of physical surveil-
lance teams; replace aging surveillance aircraft; develop new techniques and tools
to address emerging technologies; meet demands for new audio and data collection
and upgrade or replace obsolete digital collection system equipment and compo-
nents; and develop new techniques and tools for tactical operations.
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PARTNERSHIPS

The FBI prides itself on establishing and maintaining a productive network of
partnerships with local, State, Federal, and international law enforcement and
criminal justice agencies. In order to do this, we must enhance our capability and
capacity to collect, manage, analyze, and share information within the FBI and with
our Intelligence Community (IC), law enforcement, and allied partners. The fiscal
year 2009 budget includes 3 positions (2 Special Agents and 1 Professional Support)
and $5.7 million to expand the FBI's presence overseas to obtain intelligence rel-
ative to threats involving the homeland; open and staff a new Legal Attaché office
in Algiers, Algeria, which will address a significant number of counterterrorism
cases and leads in that region; and enhance the FBI’s ability to participate in State
and local intelligence Fusion Centers, which have become an important component
in maintaining the flow of information between and within Federal, State, local, and
Tribal Governments.

LEVERAGING TECHNOLOGY

Technology is the cornerstone to fulfilling the FBI mission as well as creating effi-
ciencies for both FBI personnel and our Intelligence and Law Enforcement Commu-
nity partners. Leveraging technology will allow the FBI to provide forensic, analyt-
ical, and operational technology capabilities to FBI investigators and analysts, law
enforcement officers, and the intelligence community. Without enhanced resources
to invest in applied research, development, knowledge building, testing, and evalua-
tion, the FBI will not be able to take advantage of emerging technologies or adapt
to a constantly changing and evolving threat and operational environment.

For example, the use of DNA technology continues to be an important tool for law
enforcement; it not only helps identify suspects, but it can also be used to ensure
innocent persons are not wrongly convicted of a crime. The FBI Laboratory con-
tinues to support forensic exploitation analysis for FBI investigations, State and
local cases, and terrorist identification from Improvised Explosive Devices (IEDs) ob-
tained from in-theater operations in Iraq and Afghanistan. The FBI’s fiscal year
2009 budget includes 52 Professional Support positions and $32.1 million for DNA-
related initiatives and enhanced counterterrorism and forensic analysis support for
FBI investigations. The failure to provide timely examination results can affect in-
formation available for prosecutors during trials or negotiating plea agreements, or
can cause a delay in the gathering of intelligence to support the identification of ter-
rorists and their associates, which could impact the safety of United States troops
overseas. By enhancing the forensic capabilities of the FBI Laboratory, the FBI will
be better positioned to solve crimes and offer assistance to partner law enforcement
agencies.

The FBI must also keep pace with evolving technology. Currently, all wireless car-
riers in the United States are upgrading their networks to 3rd Generation wireless
technology. This upgrade will radically transform voice, internet, email, short mes-
sage service, multimedia services and any future services from circuit-switched data
to packet transferred data. The FBI, along with the rest of the Intelligence Commu-
nity, has created a Joint Wireless Implementation Plan, which will allow us to pro-
vide the field with advanced tools and technologies as well as provide adequate
training on the use of duly authorized wireless intercept and tracking tools. The fis-
cal year 2009 budget includes $4.1 million to assist us in keeping abreast of this
cutting edge technology and the ability to counter the technology posed by our ad-
versaries.

WORKFORCE

The FBI remains committed to a professional workforce that possesses the critical
skills and competencies (investigative, technical, analytical, language, supervisory,
and managerial), experience, and training required to perform our mission. With an
expanding mission and a growing workforce there will be an increase in workforce-
related challenges that need addressing. We must be able to attract strong can-
didates to fill Special Agent, Language Analyst, Intelligence Analyst, and Profes-
sional Support positions, bring these candidates on-board in a timely manner, and
provide them with professional training.

The fiscal year 2009 budget includes 18 positions and $43.6 million to address
these workforce requirements, including resources for National Security Branch
Training, which will enable the FBI to expand the number of Domestic Human In-
telligence (HUMINT) Collection Courses, develop and deliver a HUMINT training
program that specifically addresses terrorist organizations, and provide training to
Cyber investigators on national security-related computer intrusions; the Foreign
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Language Proficiency Pay Program (FLP3), which will dramatically increase the
FBI’s recruitment and retention of highly qualified language professionals, espe-
cially those with expertise in Arabic, Urdu, and Chinese; pay modernization efforts,
which will align FBI efforts more closely to the pay modernization plans established
by the Office of the Director of National Intelligence (ODNI); and the FBI's Per-
sonnel Security Program, which will expedite the investigation, adjudication, and
polygraph examination for prospective FBI employees and contractors.

As a leader in the Intelligence and Law Enforcement Communities, the FBI must
be ei]uipped to hire, train, and pay the specialized cadre of personnel that the FBI
employs.

INFRASTRUCTURE

Critical to the success of the FBI’s mission are safe and appropriate work environ-
ments and state-of-the-art information technology (IT). Over the years, the FBI has
made substantial investments to upgrade its information technology architecture,
including the purchase of computer workstations and software for employees and
networks for connectivity both within the FBI and with external partners. Addition-
ally, the FBI is moving forward to invest in upgrading field and training facilities
to ensure secure and adequate workspace. However, the FBI still faces gaps in its
capacity to support all of its critical projects and initiatives. Continued investments
are needed to close the gaps to ensure the availability of critical FBI IT systems,
applications, facilities, and data in the event of a disaster. The fiscal year 2009
budget includes $38.2 million to continue to develop facilities and IT support and
services.

The FBI prides itself on its ability to share information in a timely manner. The
fiscal year 2009 budget includes resources to enhance and extend the unclassified
network (UNet) and integrate it with the Law Enforcement Online, as well as up-
grade our IT disaster recovery locations. This funding will enable the FBI to in-
crease information sharing capabilities within the Bureau as well as with outside
entities, like the Intelligence Community. Additionally, this funding will support the
creation of backup IT capabilities to be available in the event of a catastrophic dis-
aster.

The FBI’s budget also includes upgrades to our field facility infrastructure, expan-
sion of the FBI Academy, and security for field office expansion. The FBI is in dire
need of adequate space for FBI personnel and the large number of FBI-led, multi-
agency task forces such as Joint Terrorism Task Forces, Safe Streets Task Forces,
Health Care Fraud Task Forces, and Field Intelligence Groups. These resources will
support the FBI’s facility requirements to ensure adequate, safe, and secure working
environments. The budget also includes resources to consolidate FBI records at the
Central Records Complex (CRC). The CRC will enable us to efficiently locate and
aﬁceis all of our records quickly, thus allowing us to more effectively process name
checks.

STRATEGIC EXECUTION TEAM: IMPROVEMENT OF FBI'S INTELLIGENCE PROGRAM

Before closing, I would like to tell the Committee about our Strategic Execution
Team (SET) and describe some of the changes that team has brought about toward
improving FBI intelligence activities. This team exemplifies the commitment of the
men and women of the FBI to successfully integrating our intelligence and law en-
forcement activities.

We recently completed a comprehensive self-assessment of our intelligence pro-
gram and concluded that we need to move further and faster to enhance our capa-
bilities. In consultation with the President’s Intelligence Advisory Board, we began
working to examine how we can accelerate our progress and we have identified a
number of areas where we are focusing our efforts.

We have created a SET of field and headquarters personnel to help drive imple-
mentation of needed changes across the organization. The SET team includes ap-
proximately 90 agents, analysts, and other professional staff, from FBI Head-
quarters and roughly 27 field offices. This team has focused its initial efforts on
three critical areas: intelligence operations, human capital, and program manage-
ment.

With the guidance of the SET, we are restructuring our Field Intelligence Groups
(FIGs), so they can better coordinate with each other, with street agents, and with
analysts and agents at FBI Headquarters. Drawing from the best practices we iden-
tified, we have developed a single model under which all FIGs will function, to in-
crease collaboration between intelligence and operation, and to provide account-
ability for intelligence gathering, analysis, use, and production. The model can be
adjusted to the size and complexity of small, medium, and large field offices.
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To enhance our collection capabilities, we are taking a two-pronged approach.
First, we must ensure we are taking full advantage of our current collection capa-
bilities in terms of what we know through our case work, and what we could know
if we asked our existing source base the right questions. Tactical analysts will work
with investigative squads, in all program areas, to ensure that collection plans are
executed, and to help squads identify opportunities to address the intelligence re-
quirements of the office.

Second, to enhance the picture of a threat developed through our investigations,
the FIG will include a team of specially trained agents who will collect intelligence
to meet requirements, conduct liaison with local partners, and focus on source devel-
opment.

In terms of human capital, we have refined the Intelligence Analyst career path,
including training, experiences, and roles that are required to develop a cadre of
well-rounded and highly proficient analysts. We have also established core intel-
ligence tasks for all Special Agents, further defined the Special Agent intelligence
career path, and tailored individual development plans for all agents. Finally, we
have developed a university recruiting program to hire additional intelligence ana-
lysts with targeted skill sets. We received hundreds of applications as a result of
this effort.

We in the FBI are mandated by the President, Congress, the Attorney General,
and the Director of National Intelligence to protect national security. For nearly 100
years, the FBI has used intelligence to solve cases; today, however, we rely on our
agents and analysts working hand-in-hand with colleagues across the country and
around the world to collect intelligence on multiple, inter-related issues. With the
authority and guidance provided by the Intelligence

Reform and Terrorism Prevention Act and other directives and recommendations,
the FBI has implemented significant changes to enhance our ability to counter the
most critical threats to our security.

Today, we are building on our legacy and our capabilities as we focus on our top
priority: preventing another terrorist attack. It is indeed a time of change in the
FBI, but our values can never change. We must continue to protect the security of
our nation while upholding the civil rights guaranteed by the Constitution to every
United States citizen.

When I speak to Special Agents upon their graduation from the FBI Academy,
I remind each one that it is not enough to prevent foreign countries from stealing
our secrets—we must prevent that from happening while still upholding the rule of
law. It is not enough to stop the terrorist—we must stop him while maintaining civil
liberties. It is not enough to catch the criminal—we must catch him while respecting
his civil rights. The rule of law, civil liberties, and civil rights—these are not our
burdens; they are what make us better.

CONCLUSION

Madam Chairwoman, I would like to conclude by thanking you and this Com-
mittee for your service and your support. Many of the accomplishments we have re-
alized during the past 7 years are in part due to your efforts and support through
annual and supplemental appropriations. From addressing the growing gang prob-
lem to creating additional Legal Attaché offices around the world, and, most impor-
tantly, to protecting the American people from terrorist attack, you and the Com-
mittee have supported our efforts.

On behalf of the men and women of the FBI, I look forward to working with you
in the years to come as we continue to develop the capabilities we need to defeat
the threats of the future.

MORTGAGE FRAUD

Senator MIKULSKI. Thank you very much, Director Mueller. We
have about 4 minutes left in the vote. Senator Shelby and I are
going to dash to the vote. This subcommittee will stand in recess.
The first one back will reopen the hearing.

This subcommittee will reconvene for the purposes of asking
questions.

Senator Shelby, I am going to take about 5 minutes, turn to you
and then we’ll come back for a second round. I know your ranking
membership on the Banking Committee is taking a lot of your
time.
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So, my first question is going to deal with mortgage fraud and
the whole issue of predatory lending. As we look at what are the
resources that the FBI needs, we know we’ve talked about the na-
tional security issues related to counterintelligence, counter-
terrorism, and the cyber initiative, I'll come back to that, but
you’ve also gotten a surge responsibility related to mortgage fraud
and the FBI mortgage load, the FBI mortgage fraud workload is in-
creasing dramatically.

The suspicious activity reports of mortgage fraud is up 300 per-
cent. We know that your workload has increased and it requires a
very sophisticated—all of your agents are sophisticated, but this
goes to forensic accounting and a whole lot of other very technical
fields.

Could you share with us what is it that you need in order to con-
tinue to do the type of investigations America needs you to do? We
know that the workload has increased, that you have 138 agents
dedicated to investigating mortgage fraud.

How many more agents do you need? Will you be able to add
them? What is it that you need in the budget to really be able to
meet this kind of surge demand?

Mr. MUELLER. Madam Chairwoman, as you point out, we’ve had
f)l triemendous surge in cases related to the subprime mortgage de-

acle.

We currently have almost 1,300 cases that have grown exponen-
tially over the last several years and we expect them to grow even
further. We also, as I pointed out in my statement, have 19 cases
involving institutions themselves, where mortgage fraud may have
contributed to misstatements and the like as you have pointed out,
each of these cases, particularly the larger ones, require forensic
analysis.

We currently have a total of 150 agents who are working these
cases. The vast majority of agents are working cases on brokers,
buyers, lenders and the like and other agents that are working on
the corporation misstatements. We also are participating in 33 task
forces around the country.

What we have found is that, over the last couple of years, we
have had to take agents from other areas, whether it be healthcare
fraud or other financial fraud cases, and put them on this area.

When the budget was put together, the subprime mortgage cases
had not grown to the point where we could anticipate the extent
of the surge. Even at this point, I'm not certain at this point we
can see the extent of the surge.

What I'd like to do is be able to get back to you in terms of how
many additional resources we need to address this.

[The information follows:]

MORTGAGE CASE RESOURCES

The FBI will work with the Department of Justice, the Office of Management and
Budget, and Congress to convey the full resource requirements required to address
Mortgage Fraud investigations.

Mr. MUELLER. One other point that you have raised in the past,
as I recall, and that is the possibility of seeing an upsurge in cases
relating to reverse mortgages. That is something that we are seeing
and may well need additional resources to address.
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It is still too early to discern the full contours of the extent of
the number of cases that we’ll have to address, but we’ll keep in
touch with the subcommittee on that.

Senator MIKULSKI. Well, we want very much to work with you
because we feel that the enforcement of existing laws and holding
people accountable through rigorous and fair investigations are
what is very much needed.

We need to not only protect the American people with their fore-
closures but we have to make sure that we maintain confidence in
the financial institutions. If we have a collapse of confidence, this
could have even far more draconian effects on our economy.

So, we’d like to hear back from you about what do you need to
do the job that youre required and we request you to do. What
we’re looking for is full budgeting, not only the number of agents
but the other kind of technical assistants you might need from oth-
ers that are agents, as well as clerical help, et. cetera. This is enor-
mously significant, important and timely. So, we look forward to
hearing from you on that.

STATE AND LOCAL VIOLENT CRIME

The other area that I want to move on is the whole issue of State
and—excuse me. State and local violent crime. State and local law
enforcement strongly support the joint Federal-State task forces.
We hear that everywhere, but we’re concerned that you've not had
the resources to expand the program.

In the President’s request to us, there’s no additional funding to
expand these excellent task forces where we maximize the re-
sources of the Federal Government and utilize the resources of
State and local.

You know that crime is up, robbery, aggravated assault, murder.
So, our question to you is with the violent crimes on the rise, what
is it that you think—what would be the desirable number you
would like to expand the joint task forces and what would it take
to do that?

Mr. MUELLER. Well, as I think I pointed out, we have 182 violent
gang crime task forces now, we continue to expand. We have 16
safe trails task forces, 23 child prostitution task forces, and 9 major
theft task forces around the country.

Senator MIKULSKI. Say that last one again.

Mr. MUELLER. We have 23 child prostitution task forces and nine
major theft task forces around the country today.

Senator MIKULSKI. Child prostitution?

Mr. MUELLER. Child prostitution task forces, yes. Children that
are——

Senator MIKULSKI. Lured into this?

Mr. MUELLER [continuing]. Lured into child prostitution rings,
yes, around the country.

Senator MIKULSKI. God.

Mr. MUELLER. Whether it be violent crime or areas such as this,
it is our belief we have approximately 12,500 agents at this junc-
ture, and we leverage our resources by task forces with our State,
local, and other Federal counterparts.

Regardless of the vehicle on the Federal side, I do believe that
it’s important that the State and local police departments, and
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sheriffs’ office’s are encouraged to participate in these task forces.
Regardless of the vehicle, to the extent that funds are made avail-
able and tied into participation on task forces, it maximizes our
ability and the ability of State and local law enforcement to ad-
dress a number of these issues that you have raised.

Senator MIKULSKI. Well, I'm going to come back to crimes
against children. I'm going to turn now, my time is up, to Senator
Shelby. I was a child abuse social worker. You know, all crimes are
terrible but crimes against children are heinous. So, we’ll come
back, and we know the FBI’s been just great on this, on the Inter-
net predator and so it’s a tough duty.

Senator Shelby.

RENDER SAFE MISSION

Senator SHELBY. Thank you, Madam Chairwoman. Mr. Director,
I alluded in my opening statement to the $38 million provided in
the 2008 war supplemental with the OMB program, associate di-
rectors for justice, which it’s my understanding they have refused
to release.

When these—when requested, these funds were critical, we were
told, for the Bureau to perform its WMD and render safe missions.
These funds have been available for obligation for approximately 1
year and will expire, as I mentioned, in 6 months.

Two questions. Are these funds critical to successfully carry out
your mission?

Mr. MUELLER. They are, Senator, and let me explain a little bit
about the mission to the extent that I can do so without going into
classified matters.

That mission requires us to put together WMD response teams,
which include persons with the skills to be able to render safe var-
ious WMD devices. However, it also requires supporting command,
control, communications, logistics, scientific and hazardous mate-
rials support elements as well, and coupled with that is a necessity
for mobility of getting those resources to the site of the device.

We have had tremendous support in long distance and getting
those resources necessary for the program. We have been working
with OMB to get the support for the release of that 38,000 that you
mentioned.

Senator SHELBY. $38 million.

Mr. MUELLER. $38 million. Maybe it’s a wee bit more than what
I said. The $38 million that you mentioned, and it is tremendously
important because we do have the responsibility for the National
Capital Region, as well as, responsibility across the country and
consequently that’s important to us.

Senator SHELBY. Why is it—what’s the hold-up with OMB?

Mr. MUELLER. Well, we’re in discussions with representatives of
OMB and our hope is that these funds will be released relatively
shortly.

Senator SHELBY. Okay.

Senator MIKULSKI. Mr. Chairman, may I interrupt——

Senator SHELBY. Yes, you may.

Senator MIKULSKI [continuing]. Without in any way taking from
your time?
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I am very disappointed in this, and I think my colleague and I
would like to—we just had kind of a dust-up with OMB over law
enforcement, at least I had a dust-up with them, and they've got
to release the money and we would again work on a bipartisan
basis to write a letter to him or to ask for the release of the money.

It was appropriated in the supplemental. You need the money
and this is a pretty important mission, so much so that we can’t
even talk about it except in a classified way. It doesn’t get any big-
ger deal than that.

So, Senator Shelby, why don’t, after the hearing, you and I put
our heads together and see if we can’t spring this?

Senator SHELBY. We want to work with the Director on this.

Senator MIKULSKI. Yes, absolutely.

Mr. MUELLER. Let me just say that OMB has been supportive of
this, in supporting our mission. This is the one outstanding issue
there is, but they have been tremendously supportive of our mis-
sion.

Senator SHELBY. Do you think you’ll resolve this on your own?

Mr. MUELLER. It is my hope that we can. As I say, we've had dis-
cussions with OMB recently as well.

Senator SHELBY. Okay.

Senator MIKULSKI. Well, we do the supplemental, the new sup-
plemental, the new new new supplemental, and if it hasn’t been—
we've got to get that done, but we're going to be holding—we're
going to be moving the supplemental in 2 weeks to the floor. So,
let’s—if we can’t get it done in 2 weeks, we have to go to plan B.
Okay?

Mr. MUELLER. Okay. Yes, ma’am.

FUNDING GAP

Senator SHELBY. Thank you, Madam Chairwoman. Budget for
shortfalls. The budget the administration has submitted on behalf
of the FBI proposes an additional $450 million to partially fund the
implementation of the Bureau’s intelligence mission and national
security initiatives.

This budget request fails to fix a $56 million gap in your base
funding. During the 2008 budget process, Chairwoman Mikulski
and I worked to provide the resources that you needed, Mr. Direc-
tor, to close a $139 million shortfall in your budget. We expected
the administration to fix the problem it created and we’re dis-
appointed that once again we’re facing the substantial base short-
fall in the FBI.

With that in mind, what would be the impact on the FBI if there
was a long-term continuing resolution for the first 90 to 180 days
of 2009? I know I don’t want to contemplate that. It would be an
impact.

Mr. MUELLER. I want to thank the subcommittee for its efforts
last year on the shortfall. Most of it was taken care of. To the ex-
tent it was not, it did affect our ability to fully fund programs, such
as the deoxyribonucleic acid (DNA), cyber, surveillances and the
like.

If there is a continuing resolution and I would say 90 days, it
would probably have an impact or shortfall of approximately EE3O
million and that would result in a—could conceivably result in a
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hiring freeze and it would require across-the-board reductions in all
of our programs, and I do point out that from experience. I know
that a number of the national security-related budgets were passed
earlier last year. These include the Department of Homeland Secu-
rity (DHS), quite obviously the military, as well as, the intelligence
budgets. Now that we are a partner in the intelligence community,
I would hope that the subcommittee would look at the impact of
continuing resolutions. I recognize perhaps that we do need a budg-
et as soon as possible, if we are to maintain and increase the pro-
grams that we have been discussing here.

Senator SHELBY. So basically, it could affect you carrying out
your missions?

Mr. MUELLER. Yes. Yes, sir.

SHIFT OF CRIMINAL AGENTS TO COUNTERTERRORISM

Senator SHELBY. And the subject of realignment of FBI, I guess,
from criminal cases to terrorism, since 9/11, the FBI has shifted
more than 2,000 agents from criminal investigations into terrorism.
I agree that terrorism is the highest priority and represents the
gravest threat to national security.

I think it’s also shortsighted for us to continue to cannibalize the
criminal side of the FBI when we should be requesting more agents
and resources to provide the FBI with the means to fight the threat
of terrorism, as well as, help State and local law enforcement fight
the rising crime epidemic gripping our communities.

Mr. Director, are you satisfied that the FBI is reaching the right
balance in resources between its national security and the criminal
investigation missions or could you do more with more resources?

Mr. MUELLER. Well, the answer to the last part of that question
is yes, we could do more with the resources.

The fact of the matter is

Senator SHELBY. Without the resources, you’ve got one hand tied
behind you.

Mr. MUELLER. We do, and the fact of the matter is, you've used
the word “cannibalize,” and I think that is appropriate, we've taken
resources from the criminal side of the house to meet our national
security responsibilities and to build up the intelligence side of the
house which was absolutely essential in the wake of September
11th.

We increasingly find that State and local law enforcement want
us back working on task forces with them. Not across the country
generally but in certain places across the country warrants a back-
fill of those agents who we’ve had to take from the criminal side
of the house and put on the national security side of the house.

Likewise, with the subprime mortgage crisis, the Innocent Im-
ages task forces, the growth of the Internet and the cyber chal-
lenges present unique threats that we now face. On the criminal
side of the house, I do believe it’'s important to recognize that we
have certain particular skills that could augment State and local
law enforcement. Furthermore, we should consider building up
those agents and the other support functions that we’ve had to
push over to the national security side since September 11th.
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TERRORIST EXPLOSIVE DEVICE ANALYTICAL CENTER

Senator SHELBY. I want to get into the subject of the FBI labs.
The Terrorist Explosive Device Analytical Center, TEDAC we call
it, accounted for almost two-thirds of the evidence submitted to the
FBI lab for processing in 2007. This increased workload has af-
fected the lab’s ability to assist other agencies, including State and
local law enforcement.

The budget, this budget contains a request to reduce the backlog
of the Federal Convicted Offender Program, but there appears to
be minimal new resources to address the workload generated by
TEDAC.

Is the case turnaround time, which I'm told, Mr. Director, is cur-
rently averaging around 200 days, for processing evidence in the
FBI lab an impediment to cases and prosecutions?

Mr. MUELLER. Yes.

Senator SHELBY. If not, could it be?

Mr. MUELLER. Yes, it is. We have two challenges here. One is
IEDs, as you pointed out, and to bring in our expertise, Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF’s) expertise to
IEDs, whether they be in Iraq and Afghanistan or elsewhere
around the world, and not only identifying——

Senator SHELBY. Sometimes here, although——

Mr. MUELLER. Or perhaps here——

Senator SHELBY [continuing]. I'm not suggesting——

Mr. MUELLER [continuing]. Ultimately.

Senator SHELBY [continuing]. That.

Mr. MUELLER. But identifying the engineer, the persons respon-
sible for the various mechanisms that are used, but also utilizing
DNA and fingerprints, contributing to intelligence has been tre-
mendously effective for the military.

On the DNA side of the house, that has meant a delay and we’ve
also had additional responsibilities on the DNA side of the house
when broader categories of individuals whose specimens need to go
into our databases and so on both fronts, we’re facing a shortfall
and have requested funds to address that shortfall.

Senator SHELBY. So TEDAC basically is not sufficient a resource
to do its job, not the job you would want it to do?

Mr. MUELLER. Well, again we've had to take resources from the
criminal cases to address the national security which in this case
is TEDAC as opposed to the services that have traditionally pro-
vided, not only to our investigators on the criminal side but also
State and local investigators, and we have had to, to a certain ex-
tent, dry up the support we give the State and local laboratories
traditionally in order to meet the national security demands that
have been placed upon us.

Senator SHELBY. Senator Mikulski, I hope that we’ll look at this
hard and fast as we get into this to make sure that we fund it
properly.

Senator MIKULSKI. Absolutely. I find it—I find this very trou-
bling.
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FBI ACADEMY

Senator SHELBY. Quantico, very important, the FBI Academy in
Quantico. Not only trains all FBI special agents but also trains in-
telligence analysts, as well as, State, local and international law
enforcement National Academy students.

Some of us are concerned that your training infrastructure needs
are not being met here. It’s a question of resources. The FBI Acad-
emy has expanded over the years and still struggles to satisfy all
of the requirements of students and faculty to ensure that your
agents, analysts and the National Academy students have the fin-
est training capability available.

In 2009, the FBI requested $9.8 million for FBI Academy instruc-
tion. Does this funding satisfy all your needs or is this just meeting
the minimum?

Mr. MUELLER. Our buildings we have at Quantico for agents and
the like are 40 years old at this juncture. We have gotten funds in
past years to upgrade them, but it is certainly not enough.

We have additional demands, as I indicated in my remarks, and
we’ve doubled the number of investigative or intelligence analysts.
They need to be trained and that has put a demand on the facili-
ties at the FBI Academy.

One of the crown jewels of the Bureau is the National Academy
and the training that is done for not only State and local law en-
forcement, but also international law enforcement. There have been
demands to expand our classes, both for State and local, as well as,
international, and so we have additional demands, as well as, a rel-
atively old structure that we would like to expand our capabilities
of the FBI Academy to address these demands but also we have to
continue to upgrade our facilities to meet our training needs.

An example is as we get enhanced technology in the Bureau, the
buildings are 40 years old and do not have the wiring that enables
us to put in the classified networks that we need to provide the in-
struction for both our analysts, as well as, our agents.

CYBER SECURITY INITIATIVE

Senator SHELBY. The national cyber security initiative. I don’t
know what you can talk about here. We might need a classified
briefing, Mr. Director, but to talk about the role of the national
cyber security initiative, why it’s important and also the resources.
Is that more a place for a classified hearing than this?

Mr. MUELLER. I think I can talk generally about this initiative
and then if it would be helpful, we can certainly go to a different
session.

The challenge of protecting the variety of networks, Government
and private, is going to be increased over the years. We have the
example that you mentioned, Madam Chairwoman in Estonia re-
cently where it was subject to a wave of cyber attacks which could
happen not only to Estonia but around the world.

We have the responsibility to prevent and investigate the attacks
within the United States. Most often, attacks do not occur within
our borders but from outside our borders, which requires the inte-
gration of our experts with experts from other countries and the
use of our legal attachés.
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In the last year or so, we have joined with our counterparts at
the National Security Administration (NSA), Department of De-
fense (DOD), and the Department of Homeland Security to put to-
gether what is called the national cyber investigative joint task
force which has us working in an integrated fashion to address
these threats.

We need to build on our capabilities, as well as, the capabilities
of the Government overall. We have requested 211 positions and
$39 million in this budget to address the challenges we see from
the threat of cyber attacks.

Senator SHELBY. Thank you. Thank you, Madam Chairwoman.

Senator MIKULSKI. Senator Shelby, we are going to have a classi-
fied conversation about this rather than a formal hearing in which
you and I and others can participate.

I discussed this with Director Mueller yesterday. There are
things that really are said elsewhere and last week, Senator Ste-
vens presided over a DOD hearing on the DOD aspects. This is a
pretty big deal.

Interestingly enough, Business Week this week has a whole—
that’s their front page about the possible attacks on corporate net-
works which, of course, have significant effect, financial networks,
et cetera.

So, we're going to hold a conversation with you to make sure that
we’re on the right track in terms of technology, workforce, while
the administration works out a complicated governance approach.

Also, if you would like to have an additional classified conversa-
tion on the Render Safe Program, we would want to cooperate with
you on arranging it. It’s really needed.

Senator Stevens, we’'re happy to see you today.

Senator STEVENS. Thank you. I've got other hearings going on.
My neighbor is here, but I wondered about the concept of the ar-
rangements the FBI has with the Department of Homeland Secu-
rity.

It seems to me we're spreading this whole thing across the Gov-
ernment now. We had the hearing on DOD, as you said. We’re hav-
ing one on Homeland Security.

Are you sharing across the board now in terms of these oper-
ations? You relate to a certain extent with Homeland Security,
right?

Mr. MUELLER. Yes, sir. Whether it be the cyber initiative where
we have roles, we work with Department of Homeland Security on
the national cyber investigative joint task force that I just men-
tioned, but beyond that, we are working with Homeland Security
fusion centers that have been established States around the coun-
try.

We work very closely with them in terms of protecting our bor-
ders against terrorists. Are, I would say, across the board inte-
grated with the Department of Homeland Security across the coun-
try.

The last point I would mention is on joint terrorism task forces.
We have over 100 joint terrorism task forces around the country
now and we have members from various elements of the Depart-
ment of Homeland Security that participate in task forces.
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Senator STEVENS. Senator Mikulski mentioned, as a matter of
fact, that was a classified issue. We can’t talk about numbers, but
I can tell you I was shocked with the numbers we saw, and I think
you were, too, weren’t you, Madam Chairman, in terms of the
whole question of preparing to deal with the defense against cyber
attacks.

We've got a massive amount in the Defense Appropriations Sub-
committee. We've got some in Homeland Security. Do you have
part of that cyber attack in this budget?

Mr. MUELLER. We have a piece of it, yes, and

Senator STEVENS. We need to know how it all fits together and
how much it really is, if it’s stretched so far, is what I'm asking.

Mr. MUELLER. We have a piece of it and we have worked with
others in the community to set out a 5-year plan for what we need
to build to address this particular threat.

Senator STEVENS. Would it be proper to suggest that maybe one
of these days we should have a classified hearing with all three
there

Senator MIKULSKI. You know,——

Senator STEVENS [continuing]. To discuss this in depth?

Senator MIKULSKI [continuing]. I absolutely do. We encouraged
Director McConnell, the head of the DNI, to meet separately with
the appropriators involved with this.

For those of us on the Intel Committee, we got an overall picture
and we were concerned exactly what you’re raising, Senator. How
does it all fit together? How do we sequence what we need to fund
because you don’t fund everything at the same time, and then the
overall question, sir, about who is in charge?

But I think, why don’t we cooperate with Senator Byrd and Sen-
ator Inouye and the ranking members and let’s have a conversation
about this?

Senator STEVENS. I hope you understand what we’re saying.
We—I believe we want redundancy and I do believe we want every-
one involved to use their expertise, but the problem is, is do we
have an overlapping of funding that is warranted?

I tell you, if you saw the figures we saw projected out for the
next 5 years, it was a substantial increase that we’re looking at,
and I don’t know, we haven’t got yours for that 5-year period, but
I do hope we can find some way to be assured that the money fol-
lows the assignment responsibility that we don’t have a duplication
of funding occurring without intention to do so and just not really
realizing how much jointness there is in this operation.

Mr. MUELLER. I think

Senator STEVENS. I'm talking about cyber now.

Mr. MUELLER. Right. We’re talking about cyber. The Director of
the DNI, Admiral McConnell, would be very willing to sit down
with Mike Chertoff, myself and others to explain and lay out ex-
actly how the pieces come together.

I do understand substantial funding——

Senator MIKULSKI. Do you want to do that?

Senator STEVENS. Yes. Thank you very much.

Mr. MUELLER. Thank you.

Senator STEVENS. That’s my answer.
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SENTINEL

Senator MIKULSKI. Thank you very much, Senator Stevens.

We will pick up on this because it’s not only the money but it
also goes to what needs to be done when, by whom, and who’s in
charge, number 1, and number 2, who will provide the techno-
logical assurances that we don’t—that it’s a boon, not a boondoggle.
So, we don’t need to go into that here.

I want to raise, though, something that was a boondoggle that
we turned into a boon which goes to our favorite program of the
Sentinel. If T could, I'd like to focus on some of the oversight issues.

Some years ago, this subcommittee was faced, as you were,
where the fact that the attempt to develop an electronic case man-
agement system called Trilogy became deeply troubled and dys-
functional. We then moved to a new effort called the Sentinel.

This is a very important tool because right after 9/11, the case
management issues were not only what did we know and when did
we know it but did we know how to connect the dots and that’s
why we looked for a new case management system. It wasn’t only
to be cool and groovy with electronics and be paperless, it was to
have a better chase.

So, having said that, while we’re here today to stand sentry on
the Sentinel. So, could you tell us where we are and how is the
progress coming?

Mr. MUELLER. As you point out, in the wake of September 11th,
we had a contract to complete that had been started before Sep-
tember 11th called Trilogy. It was called Trilogy because there
were three legs to the stool. Two of them were successful; that is,
the networks themselves and other aspects of putting in place the
infrastructure. What was not successful was the third leg of the
stool and that was the software.

We had to make a very difficult decision and say we could not
go forward on that and, as you point out, it was replaced by Sen-
tinel, which is contracted by Lockheed Martin, is a forward-based
system.

Phase 1 was successfully deployed in June 2007 and with the les-
sons from the deployment of phase 1, we have gone to what is
called an incremental development strategy for phases 2 through 4.

We have had 12 builds since June on phase 1 which is part of
that incremental development strategy, and phase 2 is on schedule
and within planned costs.

As an aside, I would say that the FBI and Lockheed Martin de-
ployed phase 1 on budget and a few weeks late, but phase 2 is on
schedule and currently within planned costs. Indeed, on April 4, we
delivered the Enterprise Portal, which is a key component of the
Sentinel project.

I meet with CEO Bob Stevens of Lockheed Martin quarterly to
make certain that this program is on track. Others who are much
more involved in the program on a daily basis meet with their
counterparts at Lockheed Martin regularly to make certain it is on
track. I don’t think there’s another program that has more over-
sight than Sentinel from the inspector general, the Government Ac-
countability Office (GAO), and Congress.
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I'm confident at this juncture that we are proceeding as we
should be on this project, but I welcome the scrutiny and am happy
to brief anyone on where we are to make certain that you also
share that confidence that I have that we are on track.

Senator MIKULSKI. Well, we understand from GAO that they say
that Sentinel is on track and also on budget. So, it’s on track in
terms of its technology development, but we’re also concerned that
some of the most difficult parts lie ahead which is the conversion
of case files from the old database to Sentinel.

We just encourage you to really stand your continued vigilance
on this because I think now we’re also moving to some of the really
tough parts and those that will determine the efficacy of its oper-
ation.

Mr. MUELLER. May I add one comment on that,——

Senator MIKULSKI. Sure.

Mr. MUELLER [continuing]. Madam Chairwoman. We have been
focused and rightfully so on Trilogy and also Sentinel, but since
September 11th, we recognize the necessity of putting information
relating to counterterrorism into a searchable database. In the
wake of September 11th, we developed what was called the inves-
tigative data warehouse for our counterterrorism information. This
database has been built up over time, and is a different database
than that which had supported our case structure before. It is the
latest in terms of technology and gives us the capability to connect
the dots in the counterterrorism arena, similar to what we’re mov-
ing to overall with Sentinel.

So, we have not stood by waiting for the development of Sentinel
but have put into place the mechanism a number of years ago to
meet that shortfall.

One last point on information technology, if I could. We have in
the last year put out approximately 20,000 Blackberries to our
agents, analysts, and others that enable us to be on the cutting
edge of communication and capability to accomplish our mission.

In the next year or so, we will be putting in almost 25,000 UNeT
computers, which is the Internet. As you know, we operate at the
secret level but everybody should have Internet capability on their
desk as opposed to having to go down to some other work station.
We have already put in 12,000 those UNeT units. In 2008, we're
going to put in another 14,000. By the end of 2009, everybody will
have UNeT capability.

Senator MIKULSKI. Well, I'm glad you brought all of that up. You
know, when we think of the FBI, we think of agents, then we think
of analysts, then we think of linguists. We don’t think of the in-
credible support that we need to provide to our very talented and
dedicated people who, I'll say, are in the street, whether that’s
Baghdad or Baltimore or whatever, but you need to have the kind
of support staff, like I know you hired a chief information officer,
and isn’t that when we began to kind of right the ship on Sentinel
and some others? Then that person needs to have the support.

So, when we look at your appropriations, it’s not only, you know,
how many agents and do they have the guns and all of that is im-
portant, but you also need to have these other highly technical peo-
ple to make sure that our agents, analysts, et cetera, are right
resourced, isn’t this right?
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Mr. MUELLER. Absolutely. Since September 11th, we have had to
put in place a chief information officer office and bring on board
the talent and the capabilities to do that. We needed an architec-
ture that would span the Bureau as a whole. We needed to develop
a Government structure so that you identify and prioritize the par-
ticular projects that you’re going to undertake as an organization.

We've made substantial strides, but I will tell you we still have,
we still have gaps that we need to fill in terms of providing the in-
frastructure, and the IT that the Bureau needs. We're working
hard to fill those gaps, but I would be remiss if I thought that we
were there. We’ve made a lot of strides but we've got a ways to go.

TERRORIST WATCH LIST

Senator MIKULSKI. Which takes me to—I’ve got about two more
questions—the terrorist watch list. The inspector general has iden-
tified concerns about the terrorist watch list and going back then
to those dark days after 9/11 and the 9/11 Commission, the Intel
Committee’s investigations, one of the things, issues that emerged
was the efficacy of our watch lists, and according to the Depart-
ment of Justice (DOJ) inspector general, he has identified serious
flaws in the FBI terror watch list and also DOJ, Department of
Justice, which means a real time lag in putting terrorists on the
watch list and then also because of identical names or complexity,
getting good people off of that watch list.

Could you tell us your response to the inspectors general flashing
yellow lights on this?

Mr. MUELLER. Let me start by saying that I believe the watch
list is a success story. I believe it was 12 agencies who had sepa-
rate watch lists. Since 2003 we have pulled together those 12 agen-
cies and established a watch list procedure. A nomination process
for international nominees come from the National
Counterterrorism Center and domestic nominees come from the
FBI.

It has been successfully in operation, integrated with Border and
Customs individuals, the State Department, as well as State and
local law enforcement.

The inspector general report did point out deficiencies in two
areas and I will just single out those two areas. In the nomination
process, the inspector general indicated that the FBI had estab-
lished appropriate procedures for nominating, appropriate criteria
for nominations, and appropriate quality controls.

The inspector general did point out that we were not updating
our watch list entries as fast as we should and there were field of-
fices that had submitted incomplete and/or inaccurate information.
The inspector general looked at a number of organizations, as well
as ours, and pointed out those deficiencies.

We have put into place software fixes and additional training to
address these concerns. Of the 18 recommendations that the in-
spector general had, the FBI has closed 4 and we are waiting for
another 12 to get approved from the inspector general.

One last point I’'d make on the other aspect that you mentioned,
the redress issues relating to a watch list. Recommendation was
made that we put together a multiagency working group to address
that. In September 2007, put together and had signed off by each
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of the contributing agencies an memorandum of understanding
(MOU) that would establish and did establish a redress officer in
every one of the agencies and a unit in every one of the agencies
to address that.

There is still a backlog, but we have in place the mechanism that
we need in my mind in each of the agencies to assure swifter re-
dress so those persons who should not be on the watch list are
taken off the watch list.

As I said, of the 18 recommendations that the inspector general
has made, 16 of those are on the verge of being completed and
there are 2 that we'’re still working on.

FIGHTING CRIMES AGAINST CHILDREN

Senator MIKULSKI. Well, thank you very much. I think with that,
it gives us the assurance that, number 1, you take the inspector
general concerns seriously and as we’'ve talked about, both at this
hearing and also in other conversations with you, that those issues
that the inspector general did raise, that you, through your team,
have addressed them. So, we do appreciate that.

I just have one general area I'd like to come back to. You know,
the crimes against children. It really took my breath away to hear
about something called a joint task force on child prostitution, and
I know Senator Shelby has just been a fantastic colleague and ally
on issues related to trafficking, the child predator thing even in
other parts of this appropriation, implementation of the Adam
Walsh bill.

We know that the FBI was given some time ago, even at the
dawn of the Internet, the responsibility for dealing with child pred-
ators on the Internet.

Could you just tell us what basically are you—are the programs
you're responsible for the protection of children and do you feel
that you need more support in this? Because I tell you, it just—
%fou know, it seems that there’s no end to how vile the world can

e.

Mr. MUELLER. Well, this is a daunting problem. We could prob-
ably take all of our agents and still have work to do in terms of
addressing the exploitation of children in a variety of horrific ways.

I mentioned child prostitution, the task forces that we have ad-
dressing that. Human trafficking of persons, often children, is one
aspect of that and you are knowledgeable about the FBI’s Innocent
Images Program which is where much of the work is initiated, par-
ticularly the international work is accomplished out of the task
force up in Maryland.

We currently have almost 270 agents who are working on Inno-
cent Images cases. We have a total of 5,300 Innocent Images cases
which are child pornography, the child predators on the Internet.
We have on the international task force that we established in
2004, we have worked with 47 separate investigators from 21 dif-
ferent countries to address child pornography and child predators
on the Internet.

Senator MIKULSKI. Do they come to the Calverton facility for
training?

Mr. MUELLER. Yes, they come to the Calverton facility and work
on a task force shoulder to shoulder with the FBI.
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Senator MIKULSKI. Do they get training there, too?

Mr. MUELLER. Trained, and as we work together, we train to-
gether, then we work cases together. We recently had a case of a
group of child predators on the Internet. We arrested persons in
Australia, the United Kingdom, the United States, and other Euro-
pean countries. They had believed that they were free from the
scrutiny of law enforcement by encrypting their files. They had
something like 15,000 child pornographic files that had been
encrypted. This case and it was emblematic of the work that we
need to do internationally with our counterparts to address prob-
lems such as this.

So internationally and domestically, we have put what resources
we can to address a problem that is growing.

Senator MIKULSKI. Well, we want to do all we can for you to be
supported not only at the Calverton effort but in these task forces.
You know, if you say to the American people, the taxpayer, I mean,
they would want us to make this a priority.

So,dwe have other questions, but we will submit them for the
record.

Senator Shelby, do you have any others?

Senator SHELBY. I have no further questions. I'm just glad to
hear from the Director.

Senator MIKULSKI. Yes, we're glad to hear from you, Director. We
thank you for your candor and for your forthcoming in answering
our questions, and we thank you and look forward to working with
you as we put together both this 2009 appropriation as well as the
supplemental because some of the issues will be addressed there.

ADDITIONAL COMMITTEE QUESTIONS

If there are no further questions, the Senators may submit addi-
tional questions, we ask for the FBI to respond within 30 days.
[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]
QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
BULLET LEAD

Question. More than four months ago, in a letter I sent to you that remains unan-
swered, I expressed my concerns that flawed bullet lead analysis done by the FBI
for many years may have led to wrongful convictions. The National Academy of
Sciences issued a report in 2005 discrediting bullet lead analysis, and the FBI
stopped conducting bullet lead testing that same year. Over the last two years, how-
ever, the Justice Department has not taken steps to find or correct the cases where
it was misused. As a former judge, I am sure you share my fear that this faulty
forensic evidence may have been introduced in the estimated 2,500 cases where it
was used. In my letter in November, I asked you to provide the Judiciary Com-
mittee with the list of cases where FBI bullet lead analysis was used, and to advise
the Committee what steps you've taken to correct any unjust convictions resulting
from bullet lead analysis.

Please state whether you have taken any action in response to my letter and ex-
plain your response.

Answer. As is discussed in more detail in the response to your November 2007
letter to the Attorney General, in 2005 the FBI sent to the National District Attor-
ney’s Association, the National Association of Criminal Defense Lawyers, the Inno-
cence Project, and approximately 300 agencies letters outlining the FBI's decision
to discontinue these examinations. The letters were sent so the recipients could take
whatever steps they deemed appropriate to ensure no one was convicted based on
inappropriate bullet lead testimony.
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The FBI has committed to review all testimony provided by FBI Laboratory per-
sonnel in bullet lead cases that resulted in convictions in order to determine wheth-
er they testified within the scope of the science. Because the FBI performed bullet
lead examinations for approximately 40 years, we cannot readily produce a list of
all cases in which bullet lead analysis was performed. Because FBI laboratory per-
sonnel who conducted bullet lead examinations also conducted other types of foren-
sic tests, the FBI has to examine all files worked by the universe of examiners who
conducted bullet lead analysis. That process is ongoing. As of mid-May 2008, the
FBI had identified approximately 1,270 cases (covering the period of 1975 to 2004)
in which bullet lead analyses resulted in “positive” results that may possibly have
formed the basis of trial testimony.

As the FBI Director has testified, the FBI will be working with the Innocence
Project (IP) to ensure all appropriate parties are notified. Specifically, as the FBI
identifies cases in which bullet lead analysis was performed, we will provide to the
IP the FBI file number, the names of the contributor and prosecutor and their con-
tact information, contributor and prosecutor file numbers, the FBI Laboratory exam-
iner’s name, the defendant’s name, and the FBI's assessment of the appropriateness
of the testimony provided. The FBI will also offer the IP copies of the transcripts
received from prosecutors. By providing a dual notification track (that is, notifica-
tion to both the prosecutor and the IP), the FBI is confident that appropriate notifi-
cation will made to any defendant who was or may have been adversely affected
by inappropriate FBI bullet lead testimony.

Question. When can I expect a response to my letter?

Answer. DOJ is completing its response to the letter and will be transmitted to
your office presently.

Question. According to press accounts, the FBI agreed in November to provide a
list of all cases where bullet lead analysis was used to the Innocence Project in order
to begin working to identify cases where there may be problems.

Please state whether you support this collaborative effort and explain your re-
sponse.

Answer. In an FBI press release on November 17, 2007, the FBI announced that
it has undertaken an additional round of outreach, analysis, and review efforts con-
cerning bullet lead analysis. This has included joint work with the Innocence
Project, which has done legal research to identify criminal cases in which bullet lead
analysis has been introduced at trial.

The Department of Justice, including the FBI, takes this issue very seriously, and
we are developing procedures to ensure that appropriate disclosures are made to the
relevant parties. Thereafter, the parties involved can make an assessment of the ef-
fect of any potentially erroneous testimony.

Question. Has anyone in the Justice Department taken any steps to support or
oppose this agreement between the FBI and the Innocence Project?

Answer. Please see the response to subpart a, above.

UNANSWERED QUESTIONS

Question. As of May last year, the Justice Department reported to the Judiciary
Committee that there was only one FBI agent assigned to Iraq and one assigned
to Kuwait to investigate significant contracting fraud. Since May 2007, has the Jus-
tice Department assigned more full-time FBI agents or other federal investigators
to work on contracting fraud cases in Iraq and Afghanistan? If not, why not?

Answer. The FBI currently has Special Agents (SAs) deployed in Iraq, Afghani-
stan, and Kuwait to provide full-time support to the International Contract Corrup-
tion Initiative, which addresses major fraud and corruption in the war and recon-
struction efforts in Iraq and Afghanistan. These deployments are conducted in 120-
day rotation cycles and SAs work jointly with the Defense Criminal Investigative
Service, Army Criminal Investigation Command Major Procurement Fraud Unit,
Special Inspector General for Iraq Reconstruction, and U.S. Agency for International
Development, who also have agents deployed to address this crime problem. The
FBI’s overseas assignments in direct support of this multi-agency initiative are as
follows: one SA in Kuwait; one Assistant Legal Attaché and two SAs in Iraq; and
two SAs in Afghanistan.

Question. In November, I sent you a letter expressing my concerns that flawed
bullet lead analysis done by the FBI for many years may have led to wrongful con-
victions. As you know, the National Academy of Sciences issued a report in 2005
discrediting bullet lead analysis, and the FBI stopped conducting bullet lead testing
that same year. But over the last two years, the Justice Department has not taken
steps to find or correct the cases where it was misused. As a former judge, I am
sure you share my fear that this faulty forensic evidence may have been introduced
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in the estimated 2,500 cases where it was used. Two months ago, I asked you to
provide the Judiciary Committee with the list of cases where FBI bullet lead anal-
ysis was used, and to advise the Committee what steps you’ve taken to correct any
unjust convictions resulting from bullet lead analysis. When can I expect a response
to my letter? Have you taken any action in response to my letter?

Answer. Please see the response to Question 1, above.

Question. According to press accounts, the FBI agreed in November to provide a
list of where all bullet lead analysis was used to the Innocence Project in order to
begin working to identify cases where there may be problems. Do you support this
collaborative effort? Has anyone in the Justice Department taken any steps to sup-
port or oppose this agreement between the FBI and the Innocence Project?

Answer. Please see the response to Question 2, above.

QUESTION SUBMITTED BY SENATOR BYRON L. DORGAN
TRIBAL JUSTICE FUNDING

Question. The Justice Department dedicated 102 Federal Bureau of Investigations
agents to investigate violent crimes in Indian country in 1998. Congress provided
funding for an additional 30 agents in fiscal year 1999, and an additional 27 agents
in fiscal year 2005. As a result of these appropriations, there should be 159 FBI
agents dedicated to violent crime in Indian country. However, there are only 114
FBI ra;lgents dedicated to Indian country today. Can you please explain this discrep-
ancy?

Answer. As of June 2008, there are 104 FBI Special Agents working on Indian
Country (IC) matters. Of this total, 30 were appropriated in fiscal year 1997, 30 in
fiscal year 1999, and 10 in fiscal year 2005 (the FBI’s fiscal year 2005 appropriation
included 27 positions, 10 of which were Special Agents). The remaining 34 Special
Agents currently working IC matters have been assigned by their respective field
offices to address specific IC issues.

QUESTIONS SUBMITTED BY SENATOR RICHARD C. SHELBY
PAY AND BENEFITS OVERSEAS

Question. What efforts has the Department of Justice taken to ensure retention
of its best and brightest, particularly in the enforcement agencies out in the field
and those agents and employees working outside the United States?

Answer. While Department of Justice law enforcement officials working outside
the United States may be eligible for certain additional pay or benefits based on the
location, the retention incentives available to those employees are the same as the
incentives available to those located in the United States.

The FBI continues to use the authorities it received in the 2005 Consolidated Ap-
propriations Act, some of which expire at the end of 2009, to better compete with
private industry and improve attrition rates. These authorities include recruitment,
relocation, and retention incentives, student loan repayment, and the University
Education Program. Recruitment bonuses allow the FBI to competitively recruit em-
ployees who possess special qualifications for hard-to-fill FBI positions, relocation
bonuses increase the number of employees interested in hard-to-fill positions within
the FBI by, in effect, reducing the employee’s relocation costs, and retention allow-
ances are used to retain current employees who possess high-level or unique quali-
fications or who fill critical FBI needs. Retention allowances may be provided on ei-
ther an individual or group basis to help the FBI retain certain employees or cat-
egories of employees, such as intelligence analysts and police officers.

The FBI has also used education benefits to improve the quality and job satisfac-
tion of our workforce. For example, in order to improve our recruitment and reten-
tion of Intelligence Analysts, the FBI repaid 359 student loans for these employees
in fiscal year 2007. The FBI has also used the University Education Program to
fund tuition expenses for current employees seeking to obtain certifications and aca-
demic degrees, approving payments for 679 participants in fiscal year 2008.

Question. Is danger pay provided to agents and DOJ employees actively working
along the Southwest Border?

Answer. The FBI's Legal Attaché (Legat) office in Mexico maintains a presence
in Mexico City, Guadalajara, and Monterrey, but does not maintain a permanent
presence along the Southwest Border. Currently, neither FBI employees assigned to
the Mexico City Legat nor those assigned in the United States near the Southwest
Border are afforded danger pay. It is the FBI’s understanding that DEA personnel
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working in Mexico have been eligible to receive a danger pay allowance of 15 per-
cent of basic pay since approximately 1991. In April 2008 the FBI's Mexico City
Legat asked FBI Headquarters to consider affording danger pay to all FBI personnel
in Mexico based on the hostile environment in Mexico, including threats from orga-
nized crime fugitives, rebels, and terrorist groups, as well as street and residential
crimes. This request is under review.

SUBCOMMITTEE RECESS

Senator MIKULSKI. This subcommittee stands in recess subject to
the call of the Chair.

Mr. MUELLER. Thank you, Madam Chairwoman, Senator.

[Whereupon, at 3:22 p.m., Wednesday, April 16, the subcom-
mittee was recessed, to reconvene subject to the call of the Chair.]
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Madam Chairwoman and members of the Committee, before I begin my testimony
I would like to thank you for your leadership and the generous support you have
shown the National Oceanic and Atmospheric Administration (NOAA). Your contin-
ued support for our programs is appreciated as we work to improve our products
and services for the American people. Thank you for the opportunity to testify on
the President’s fiscal year 2009 budget request for NOAA.

The fiscal year 2009 President’s budget supports NOAA’s priority to advance mis-
sion-critical services. The fiscal year 2009 request is $4.1 billion, which represents
a $202 million or 5.2 percent increase over the fiscal year 2008 enacted level. This
request includes the level of resources necessary to carry out NOAA’s mission, which
is to understand and predict changes in the Earth’s environment, and conserve and
manage coastal and marine resources to meet our nation’s economic, social and envi-
ronmental needs. At NOAA we work to protect the lives and livelihoods of Ameri-
cans, and provide products and services that benefit the economy, environment, and
public safety of the nation. Before I discuss the details of our fiscal year 2009 budget
request, I would like to briefly highlight some of NOAA’s notable successes from the
past fiscal year (2007).

FISCAL YEAR 2007 ACCOMPLISHMENTS

NOAA is Major Contributor to Nobel Prize-Winning Intergovernmental Panel on Cli-
mate Change Reports

Scientists from NOAA’s Earth System Research Laboratory were among those
sharing in the 2007 Nobel Peace Prize. The scientists were recognized for their con-
tributions to the Intergovernmental Panel on Climate Change (IPCC). The IPCC
was created in 1988 by the World Meteorological Organization and the United Na-
tions Environment Program to provide regular assessments for policymakers of the
scientific, technical and socio-economic aspects of climate change. IPCC has pro-
duced its major assessments every five to six years since 1990.

(201)
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NOAA scientists served as contributors to and government reviewers of the
Fourth IPCC Assessment Report. NOAA’s Geophysical Fluid Dynamics Laboratory
provided model runs that enhanced the projections used in the IPCC report.

Magnuson-Stevens Act Implementation

The Magnuson-Stevens Fishery Conservation and Management Reauthorization
Act of 2007 was signed into law on January 12, 2007. The reauthorized Act contains
significant new provisions to end overfishing, promote market-based approaches to
fisheries management, improve the science used in fisheries management, improve
recreational data collection, enhance international cooperation in fisheries manage-
ment, and address illegal, unreported, and unregulated fishing, as well as bycatch
of protected living marine resources. Especially notable is the requirement to estab-
lish an annual catch limit for each fishery, which for the first time creates a man-
date with a timetable to end overfishing.

Progress on Next Generation Geostationary Satellite Program

Geostationary satellites remain the weather sentinels for NOAA. The next-genera-
tion geostationary satellite series, GOES-R, will provide new and improved atmos-
pheric, climatic, solar, and space data. In 2007, NOAA revised the management and
acquisition strategy for the GOES-R program, partnering more closely with NASA
to take advantage of each agency’s technical expertise. In February 2007, the Ad-
vanced Baseline Imager, the main instrument on GOES-R, completed a key mile-
stone, enabling the contractor to begin building the first instrument. Throughout
2007, NOAA awarded the three remaining instrument contracts for the Solar Ultra-
violet Imager, Extreme Ultra Violet and X-Ray Irradiance Sensors, and Geo-
stationary Lightning Mapper. These instruments will help us to understand and
forecast solar disturbances as well as track lightning strikes from space.

NOAA’s National Weather Service Provides More Specific Warning Information for
Severe Weather

NOAA’s National Weather Service (NWS) began issuing more geographically spe-
cific warnings for tornadoes, severe thunderstorms, floods, and marine hazards on
October 1, 2007. The new “storm-based warnings” allow forecasters to pinpoint the
specific area where severe weather threats are highest, thereby reducing the area
warned by as much as 70 percent when compared to the previously used county-
by-county warning system. Storm-based warnings are displayed graphically and are
extremely adaptable to cell phones, PDAs, and the Internet. The Emergency Alert
System (EAS) is geared toward counties and NOAA Weather Radio (NWR) All Haz-
ards will still sound an alarm if there is a warning anywhere in a county. However,
text and audio messages will provide more specific information about the location
of the storm in the county, and the direction in which it is moving. Storm-based
warnings will reference landmarks such as highways, shopping centers, and parks,
and will use directional delimiters to indicate county location.

Fleet Modernization Moves Ahead

In June 2007, NOAA celebrated the keel laying of NOAA ships BELL M.
SHIMADA and FERDINAND R. HASSLER in Moss Point, Mississippi. This marked
the first time NOAA has celebrated this important construction milestone for two
ships simultaneously. HENRY B. BIGELOW, second of the four fisheries survey ves-
sels of the same class being built by VT Halter Marine, was commissioned into the
fleet in July before beginning operations in New England. In September, Phase I
of conversion of NOAA Ship OKEANOS EXPLORER (formerly USNS CAPABLE) to
an ocean exploration ship was completed. NOAA ship PISCES was christened in De-
cember and subsequently launched in Moss Point, Mississippi.

New State-of-the-Art Satellite Operations Facility Officially Opened

In June 2007, NOAA and the General Services Administration officially opened
the new state-of-the-art NOAA Satellite Operations Facility (NSOF). NSOF is the
new home for NOAA’s around-the-clock environmental satellite operations, which

rovides data critical for weather and climate prediction. NSOF supports more than
§50 million of high technology equipment, including 16 antennas monitoring the op-
erations of 16 on-orbit satellites.

National Water Level Observation Network Upgraded to Real-time Status

The National Ocean Service (NOS) completed a three-year effort to upgrade the
technology of its National Water Level Observation Network (NWLON). NWLON
stations provide mariners, first responders, and the public with real-time tide and
water-level information. A major benefit of the upgrade is that network stations nor-
mally equipped to transmit water-level and other environmental data at hourly in-
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crements via NOAA Geostationary Operational Environmental Satellites now trans-
mit data every six minutes, thus enabling users to access data more quickly.

NOAA Aids in the Recovery of Fisheries and Fishing Communities Damaged by Hur-
ricanes

NOAA funded and conducted a number of activities aimed at helping Gulf Coast
fisheries recover from the devastating impacts of Hurricanes Katrina, Rita, and
Wilma, which struck the Gulf Coast in 2005. The states are using these funds to
restore and rehabilitate oyster, shrimp, and other marine fishery habitats damaged
or destroyed by hurricane events, and to conduct cooperative research and moni-
toring and other activities designed to recover and rebuild Gulf of Mexico fisheries
and fishing communities.

NOAA Weather Radio All Hazards Activities: Meeting the Expectations of the Nation
for Weather and All Hazard Warning Information

NOAA’s National Weather Service added 16 broadcast stations to the NOAA
Weather Radio (NWR) All Hazards network in 2007. In addition to achieving 100
percent coverage of high-risk areas, NOAA refurbished 62 broadcast stations with
technology upgrades that significantly improved reliability and availability, while
decreasing maintenance costs. This allows the network to meet expectations of
availability as the nation’s weather and all hazard warning system.

NWR is a reliable and inexpensive means of communicating weather, hazard, and
emergency information directly to the public. The network infrastructure consists of
986 broadcast stations covering 98 percent of the nation’s population and has the
ability to deliver messages to individuals monitoring their own receivers as well as
the ability to reach millions of listeners and viewers through the Emergency Alert
System, which is monitored by television and radio license holders. The network is
required to broadcast to all areas of the United States identified as being at high
risk of experiencing severe weather and to sustain a high level of reliability and
maintainability in those areas.

Marine Reserves Established in Channel Island National Marine Sanctuary

In 2007, NOS established the Federal portion of the marine reserves and con-
servation area network within the Channel Islands National Marine Sanctuary.
This is the largest network of marine reserves in Federal waters in the continental
United States. This action complements the State of California’s established net-
work of marine reserves and conservation areas within the State waters of the sanc-
tuary in 2003.

Expanding U.S. Tsunami Preparedness

NOAA’s National Weather Service (NWS) is responsible for the expansion of the
U.S. network of tsunami detection sensors. During 2007, 14 Deep-ocean Assessment
and Reporting of Tsunamis (DARTT) buoys were established: four in the Western
Pacific Ocean, three off the Pacific Coast of Central America, five in the north-
western Pacific Ocean, and two in the North Atlantic Ocean, bringing the total num-
ber of U.S. DART™ stations to 34. The United States, with NOAA as lead agency,
is currently working with approximately 70 countries, the European Commission,
and over 50 non-governmental agencies in planning and implementing the Global
Earth Observation System of Systems (GEOSS), which includes a global tsunami
warning system. In addition, NWS works with communities to prepare for tsunamis
through the TsunamiReady™ Program. As of December 12, 2007, there are 47
TsunamiReady™ sites in 10 states, Puerto Rico, and Guam. The National Weather
Service reached its goal of recognizing 10 new TsunamiReady™ communities in fis-
cal year 2007.

First Buoy to Measure Acidification Launched

The first buoy to directly monitor ocean acidification was launched in the Gulf of
Alaska. Ocean acidification is a result of carbon dioxide absorbed by the ocean. The
new buoy, part of a National Science Foundation project awarded to PMEL and the
University of Washington in Seattle, in collaboration with Fisheries and Oceans
Canada and the Institute of Ocean Sciences in British Columbia, measures the air-
sea exchange of carbon dioxide, oxygen, and nitrogen gas, in addition to the pH (a
measure of ocean acidity) of the surface waters. The buoy is anchored in water near-
ly 5,000 meters deep and transmits data via satellite. Rising acidity in the ocean
could have a detrimental effect on ocean organisms, with resulting impacts on ocean
life and the food chain.
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NOAA Ships Arrive at New Home Port in Hawaii

NOAA ships OSCAR ELTON SETTE, HI'TALAKAI, and KA'TMIMOANA relocated
to their new home port at Ford Island, Pearl Harbor, Hawaii, heralding the perma-
nent presence of NOAA on Ford Island. This was a major milestone in the multi-
year, multi-phase construction of the NOAA Pacific Regional Center, a project to
consolidate NOAA programs and operations on the island of Oahu into a single facil-
ity on Ford Island.

NOAA’s Open Rivers Initiative Completes First Projects

In its first year, NOAA’s Open Rivers Initiative completed three projects that re-
stored over 30 miles of spawning and rearing habitat for migratory fish. The obso-
lete Brownsville Dam, located on the Calapooia River in Oregon, was removed in
August 2007, effectively eliminating an obstruction to migratory fish and a safety
hazard to the local human community. In California, two failing and undersized cul-
verts were removed, allowing endangered salmon to reach their historic spawning
and rearing grounds. In collaboration with local communities, NOAA’s Open Rivers
Initiative will continue to restore free fish passage to historic habitat by removing
obsolete dams and barriers that dot the rivers of coastal states.

Delivering Real-Time Data to Help Shellfish Growers

Shellfish growers in the Pacific Northwest can now get near real-time water qual-
ity data from the System-wide Monitoring Program operating at National Estuarine
Research Reserves in Alaska, Washington, and Oregon. The data are available
through telemetering capabilities, which measure, receive, and transmit data auto-
matically from distant sources. Water quality data can be viewed on a Web site
jointly sponsored by NOS and the Northwest Association of Networked Ocean Ob-
serving Systems (http:/www.nanoos-shellfish.org/). Water quality and weather data
are transmitted every 30 minutes via satellite from monitoring stations at all 27
National Estuarine Research Reserves, providing information to the growing Inte-
grated Ocean Observing System (I00S).

Great Lakes Lab Recognized for “Green” Research Vessels

NOAA’s Great Lakes Environmental Research Laboratory (GLERL) converted a
fleet of research vessels from petroleum-based to 100 percent bio-based fuel and lu-
bricants, earning a White House Closing-the-Circle Award in the green purchasing
category. GLERL operates research vessels throughout the Great Lakes region as
scientific platforms for ecosystems research and other NOAA interests in the area.
The conversion was a result of a call for “greening” of Government agencies through
waste reduction, recycling, and the use of environmentally friendly and sustainable
products including bio-products.

FISCAL YEAR 2009 BUDGET REQUEST HIGHLIGHTS

Supporting the President’s Ocean Initiative

Building on last year’s investment in Ocean Initiative related activities, the fiscal
year 2009 President’s request includes new increases of $49.1 million for NOAA over
the fiscal year 2008 President’s request to support the President’s Ocean Initiative.
This ocean initiative includes more funding to advance ocean science and research;
protect and restore marine and coastal areas; and ensure sustainable use of ocean
resources.

New investments in ocean science are aimed at monitoring and better under-
standing marine ecosystems. Increased funding of $7.0 million is included for the
Integrated Ocean Observing System (I0OS) to support Data Management and Com-
munications, Regional Observations, and the Data Assembly Center (DAC), which
delivers real-time, quality controlled data from NOAA and regional observing sys-
tems. An increase of $1 million is requested to manage the escalating size and quan-
tity of hydrographic datasets collected by NOAA and other providers. This increase
in funding will help NOAA update the nautical charts provided to mariners navi-

ating on U.S. waters in a more timely fashion. In addition, NOAA is requesting
%2 million in increased funding for the PORTS® program, to improve and expand
the delivery of real-time and forecasted navigation information. A recent economic
benefits study of the Houston/Galveston PORTS® program, released in May 2007,
showed that the program brought the Houston/Galveston area significant economic
benefits and has helped to achieve a 50 percent reduction in groundings.

Projects to protect and restore valuable marine and coastal areas include funding
of $4 million to implement the newly enacted Marine Debris Research, Prevention,
and Reduction Act. This funding will allow NOAA to provide competitive grants and
to develop the first Federal clearinghouse on marine debris. NOAA also requests in-
creased funding of $5.4 million for the Open Rivers program to restore stream miles
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of fish habitat through watershed-level projects with multiple fish passage opportu-
nities.

Finally, the budget provides support to ensure sustainable access to seafood
through the development of offshore aquaculture and better management of fish
harvests. In direct support of new provisions of the MSRA, and to provide better
management of fish harvests, NOAA requests increased funding of $31.8 million
over the fiscal year 2008 enacted level. Of this amount, $5.1 million is requested
to enhance the independent peer-review process for scientific data required to appro-
priately set the annual catch limits for all managed fisheries; $8.5 million will ini-
tiate and expand existing sampling programs and management procedures in order
to end overfishing by 2011, as mandated by the MSRA; and $3.0 million will com-
plete the final implementation phase of a new registry system for recreational fish-
ermen and for-hire fishing vehicles. An additional $1.5 million increase is requested
in support of deep sea coral research, allowing NOAA to begin identifying, under-
standing, and providing the information needed in order to protect deep coral habi-
tats.

Sustaining Critical Operations

As always, I support NOAA’s employees by requesting adequate funding for our
people, infrastructure, and facilities. NOAA’s core values are people, integrity, excel-
lence, teamwork, ingenuity, science, service, and stewardship. Our ability to serve
the nation and accomplish the missions outlined below is determined by the quality
of our people and the tools they employ. Our facilities, ships, aircraft, environmental
satellites, data-processing systems, computing and communications systems, and
our approach to management provide the foundation of support for all of our pro-
grams. Approximately $42.0 million in net increases will support our workforce in-
flation factors, including $37.5 million for salaries and benefits and $4.5 million for
non-labor-related adjustments, such as fuel costs.

This year we have focused our increases on satellite continuity and operations and
maintenance support for our aircraft and NOAA vessels. A funding increase of
$242.2 million is requested to continue support of the Geostationary Operational
Satellites (GOES) program. GOES satellites provide critical atmospheric, oceanic,
climatic, and solar products supporting weather forecasting and warnings,
climatologic analysis and prediction, ecosystems management, and safe and efficient
public and private transportation. This increase will be used for continued systems
engineering, development of satellite instruments, risk reduction activities, and
transition to the systems-level acquisition and operations phase of the program.

Funding of $6.1 million is also requested in support of a Major Repair Period for
the RAINIER, NOAA’s most productive hydrographic vessel. At 39 years old, the
RAINIER requires a major capital investment in its mechanical and electrical sys-
tems in order to maintain its current operational tempo and reduce risks to per-
sonnel, property, and mission capability.

Finally, NOAA requests an increase of $4.0 million in support of additional flight
hours and operations and maintenance for our aircraft. The requested funds will
provide an additional 1,295 flight hours for hurricane research, surveillance, and re-
connaissance, as well as for other research and forecasting requirements. NOAA
also asks this year for restoration to several of our base programs, most notably in
the National Weather Service and the National Marine Fisheries Service. These re-
quested increases in our base accounts will allow NOAA to sustain on-going pro-
grams and projects at the levels recommended in the fiscal year 2008 President’s
budget.

Improving Weather Warnings & Forecasts

Severe weather events cause $11 billion in damages and approximately 7,000
weather-related fatalities yearly in the United States. Nearly one-third of the U.S.
economy is sensitive to weather and climate. Realizing this, NOAA seeks to provide
decision makers with key observations, analyses, predictions, and warnings for a va-
riety of weather and water conditions to help protect the health, life, and property
of the United States and its economy. Landfalling hurricanes are one of the most
physically destructive and economically disruptive extreme events that impact the
United States, often causing billions of dollars of damage in their wake. In fiscal
year 2009, NOAA will continue to improve our hurricane research and modeling ca-
pabilities with a requested increase of $4.0 million for operational support and
maintenance of the next-generation Hurricane Weather Research and Forecasting
model and storm surge prediction system, as well as accelerated improvements to
that system. Increased funding of $3.0 million will support the operations and main-
tenance of 15 hurricane data buoys in the Caribbean, Gulf of Mexico, and the Atlan-
tic Ocean, enhancing our real-time hurricane storm monitoring and observations.
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NOAA also continues to improve and maintain our weather warning infrastructure,
with requested funding of $6.6 million to upgrade the Advanced Weather Interactive
Processing System, the nation’s weather and flood warning system. Increased fund-
ing of $4.8 million will be used to upgrade twelve NOAA Wind Profilers and to per-
form a tech-refresh on this twenty-year-old radar system. Finally, NOAA is request-
ing $2.9 million in increased funding for modernization of the NOAA Weather Radio
network.

Climate Monitoring & Research

Society exists in a highly variable climate system, and major climatic events can
impose serious consequences on society. Preliminary estimates of the impact of the
severe drought which affected the Great Plains and the Eastern United States
throughout 2007 are in the range of $5 billion, with major reductions in crop yields
and low stream and lake levels. Continued drought and high winds in the Western
United States in 2007 resulted in numerous wildfires, with 3,000 homes and over
8.9 million acres burned, and at least 12 deaths. The fiscal year 2009 budget request
contains investments in several programs aimed at increasing our predictive capa-
bility, enabling NOAA to provide our customers (farmers, utilities, land managers,
weather risk industry, fisheries resource managers and decision makers) with as-
sessments of current and future impacts of climate events such as droughts, floods,
and trends in extreme climate events. NOAA continues to build a suite of informa-
tion, products, and services that will enable society to respond to changing climate
conditions. In fiscal year 2009, NOAA will support the critical National Integrated
Drought Information System with increases of $2 million to develop and bring into
operation by fiscal year 2010 the next-generation Climate Forecast System, leading
to improved climate forecasting products. An increase of $74 million will be used
to develop Clouds and the Earth’s Radiant Energy System (CERES) and Total Solar
Irradiance Sensor (TSIS) climate sensors to preserve decades long climate data
records. The CERES sensor will measure the Earth’s radiation budget, an essential
measurement for determining the causes of climate variability and change. The
TSIS sensor measures the total energy of the sun falling on the Earth, a measure-
ment used to identify and isolate natural solar variations that impact climate in
contrast to other factors, such as human influences on climate.

Critical Facilities Investments

The fiscal year 2009 President’s budget request also includes important increases
for critical facilities, necessary to provide a safe and effective working environment
for NOAA’s employees.

For fiscal year 2009, NOAA will concentrate their modernization efforts on three
main projects. NOAA requests an increase of $40.2 million for the continued con-
struction of the new Pacific Region Center on Ford Island in Honolulu, Hawaii. This
increase in funding will support the continued construction and renovation of two
buildings, enabling NOAA to reduce expenditures for rent and relocate operations
from their current location in the deteriorating Kewalo Basin and Dole Street Lab
Facilities. An increase of $12.1 million will complete the design and initial prepara-
tions for a replacement facility for the Southwest Fisheries Science Center. Finally,
$11.7 million is requested to support the installation of a semi-permanent replace-
ment structure for the at-risk Operations Complex at the NESDIS Command and
Data Acquisition Station in Fairbanks, Alaska. The current facility is at risk to ex-
perience a major structural failure in the next five years. The requested funding will
ensure that NOAA maintains crucial mission operations support for the polar-orbit-
ing satellites, as well as backup support for others.

CONCLUSION

NOAA’s fiscal year 2009 budget request provides essential new investments in our
priority areas while maintaining critical services, reflecting NOAA’s vision, mission,
and core values. The work NOAA accomplished in 2007 impacted every U.S. citizen.
We will build on our successes from last year, and stand ready to meet the chal-
lenges that will surface in fiscal year 2009 and beyond. NOAA is dedicated to en-
hancing economic security and national safety through research and accurate pre-
diction of weather and climate-related events, and to providing environmental stew-
ardship of our nation’s coastal and marine resources. That concludes my statement,
Mr. Chairman. Thank you for the opportunity to present NOAA’s fiscal year 2009
budget request. I am happy to respond to any questions the Committee may have.
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QUESTIONS SUBMITTED BY SENATOR BARBARA A. MIKULSKI
NPOESS: CERES AND TSIS SENSORS

Question. Although the budget includes funding for the restoration of the CERES
and TSIS climate sensors, it has not been decided whether TSIS would fly on
NPOESS or another satellite.

When will a decision be made regarding which satellite TSIS will fly on?

Answer. NOAA is completing a study with NASA to recommend whether TSIS
would fly on NPOESS or another satellite. The results will be briefed at the next
NPOESS Executive Committee (EXCOM) meeting, currently planned for May 2008.
A decision on the platform for TSIS will be made shortly thereafter.

If TSIS is placed back on NPOESS doesn’t it just add more complexity and risk
to NPOESS which was the very reason it was removed?

Answer. The NPOESS Integrated Program Office (IPO) has concluded a study
which determined that integrating TSIS on the first NPOESS satellite (C1) would
not pose an appreciably higher risk to the overall NPOESS program should the
EXCOM decide to manifest TSIS on C1.

It is important to note that the 2006 decision to remove several sensors from
NPOESS was made not only to reduce overall program risk, but also to address sig-
nificant cost over-runs. The latter is not an issue since funding for building and add-
ing TSIS would be coming from outside the NPOESS program. This helps make
adding TSIS to (C1) a feasible option.

The study also determined that the data requirements to command the TSIS in-
strument, and to transport the data to the appropriate ground processing location,
are well-understood and would not add risk to the NPOESS command and control
and data handling systems. However, since the priority for C1 is operational weath-
er data continuity, there is a clear understanding that if a decision is made to fly
TSIS on C1, the TSIS instrument would have to be delivered with an adequate lead
time for integration onto the C1 spacecraft to avoid jeopardizing the 2013 launch
date. If TSIS were not delivered within this timeframe, C1 could potentially launch
without TSIS in order to maintain operational weather continuity.

VIIRS CONTRACTOR DEFICIENCIES

Question. In discussing the recent delays caused by the VIIRS issues Admiral
Lautenbacher stated that he was “extremely disappointed with the pace of the con-
tractor in analyzing and closing potential quality, workmanship, and testing issues
in the VIIRS program.”

Could you provide specific examples of what he meant by those comments?

Answer. Vice Admiral Lautenbacher’s comments were based on poor performance
of the NPOESS contractors in resolving workmanship and design problems that
arose during the initial phases of the test program, current technical issues, and
independent assessments of future work required. A summary of the key issues is
provided below:

—Insufficient time had been scheduled for test preparations;

—Insufficient time had been scheduled to review the data generated from the test

program,;

—Insufficient time had been scheduled to resolve problems highlighted by the test

program,;

—Excessive use of jumper (White) wires;

—Excessive number of Engineering Failure Reports (EFRs) remained open after

completion of ambient phase; and

—Inability to determine the root cause of the power supply anomaly.

Question. What is NOAA doing to address these contractor deficiencies?

Answer. In addition to addressing potential quality and or workmanship defi-
ciencies on a case by case basis, the NPOESS Program Executive Officer, a NOAA
Senior Executive, is conducting bi-monthly senior executive level reviews with the
prime contractor and the sub-contractor. These executives monitor progress and en-
sure corporate best practices and resources are being applied to the program. The
NPOESS Executive Committee (EXCOM) directed the NPOESS contractors to in-
crease management oversight at the VIIRS facility. In addition to the above actions
that were given at the January 16, 2008 EXCOM meeting, the following steps are
being taken by the Government team:

—In-plant oversight has been increased.

—Independent review of the test schedule for VIIRS has continued.

—Weekly reviews of all open/unresolved issues are being conducted.
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OCEAN SURFACE VECTOR WINDS DATA

Question. I recently read in Space News that NOAA was in discussions with the
Chinese and Indian government’s to gain access to their satellite data for ocean sur-
face winds.

Answer. That is correct. NOAA has enjoyed a longstanding working relationship
with the Indian and Chinese space agencies. NOAA is working though our respec-
tive Embassies in Beijing and New Delhi to seek timely access to surface vector
wind (both speed and direction) data from satellite scatterometers that the Chinese
State Oceanic Administration and the Indian Space Research Organization plan to
launch within the next two years.

Question. Why do we have to go overseas for our weather data?

Answer. NOAA leverages data from international partners wherever possible so
that we can meet our higher priority needs for environmental observations within
our budget constraints. Currently, there is no funded U.S. satellite in development
that would carry a scatterometer capable of providing similar observations in the
post-QuikSCAT era, so we are seeking access to any available observations from all
sources.

Question. By relying on another government’s satellite will we not have reliability
and data quality concerns?

Answer. Our international partnership agreements include provisions to work
with our foreign partners to achieve the greatest reliability and data quality pos-
sible. For example, NOAA is working with European Organisation for the Exploi-
tation of Meteorological Satellites (EUMETSAT) and has been processing and evalu-
ating vector winds from EUMETSAT’s MetOp mission since its launch in late 2006.
MetOp is nearing the end of its post launch testing and will be providing wind data
for operational use shortly. However, while the reliability and quality of the MetOp
Advanced Scatterometer (ASCAT) data are not a concern, it only provides 60 per-
cent of the coverage that QuikSCAT currently offers.

Additionally, QuikSCAT is approaching 10 years of operations. In light of these
factors, NOAA is seeking other sources of ocean vector winds data. NOAA is in dis-
cussions with China and India seeking access to ocean vector winds data once the
scheduled Chinese and Indian satellites have been launched. While neither China
nor India have flown a scatterometer instrument in the past, we can anticipate a
lengthy test and evaluation phase, during which there could be reliability and data
quality concerns. However, since there are no funded U.S. satellites that would
carry a scatterometer capable of providing observations similar to QuikSCAT in the
post-QuikSCAT era, NOAA is seeking access to similar observations from all sources
to help meet the need for these data.

Question. What would we do if after signing an agreement, the Chinese or Indians
decide to renege and not provide the data? Can we afford this risk?

Answer. NOAA has had longstanding working relationships with China and India
with full and open exchange of satellite data. NOAA will ensure that the agree-
ments are directly related to protecting lives and property or advancing our under-
standing of science. NOAA will work closely with the U.S. Department of State to
ensure that the necessary provisions are included in the agreements to ensure unin-
terrupted access to these data.

Since there are no funded U.S. satellites in development that would carry a
scatterometer capable of providing observations similar to QuikSCAT in the post-
QuikSCAT era, NOAA is seeking access to similar observations from all sources.
Given this situation, NOAA will have to assume some risk associated with a de-
pendence on foreign sources to help meet the requirement for these data.

Question. The fiscal year 2009 request includes $3 million to study this issue but
this seems like a critical component that deserves more than a study that once com-
pleted will likely tell us we need another satellite.

Answer. Within the President’s fiscal year 2009 budget request for NOAA there
is $3 million to explore space and non space-based alternatives for these data and
to conduct a comprehensive cost-benefit analysis on all of the alternatives. Results
from the fiscal year 2009 studies will help us more clearly define the follow-on capa-
bilities that we should invest in and the specific benefits of those investments.

Question. What are the current cost estimates for replacement Quikscat type sat-
ellite that relies on the same technologies (i.e. the exact same as we have)? What
would a replacement cost that has newer technology (i.e. an Advanced Quikscat)?

Answer. The NOAA Office of Systems Development is conducting an analysis of
alternatives for acquiring ocean surface wind vector measurements. This analysis is
still being developed and will include an evaluation of cost, schedule, and perform-
ance trades for a number of options. NOAA expects this analysis to be completed
by this summer.
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VACANCY RATES AT THE NATIONAL WEATHER SERVICE

Question. What is the vacancy rate at the National Weather Service?

Answer. At the halfway mark through fiscal year 2008 (though March 31, 2008),
the FTE lapse rate (job vacancy rate) for the NWS is 5.1 percent. However, the
lapse rate for the Continental United States (CONUS) field positions, which in-
cludes Regional Headquarters (HQ), River Forecast Centers, and Weather Forecast
Offices, is only 2.9 percent.

Question. What percentage of positions is being held vacant due to lack of funds?

Answer. For fiscal year 2008, approximately 113 additional positions are projected
to be held due to a lack of labor funding, primarily by holding NWS HQ positions
vacant.

Background: “Labor lapse rates” are a function of the time from when a field or
HQ vacancy occurs to the time that position is filled. They can fluctuate based on
job location, job requirements/duties, NOAA Workforce Management staffing work-
load and general job market conditions. Due to the current housing slump, the lapse
rate for CONUS field positions is projected to be higher in fiscal year 2008.

Question. Is the fiscal year 2009 request sufficient to eliminate these vacancies
and fill all operational positions in a timely manner?

Answer. Yes. The fiscal year 2009 requested restoration of $5.8 million in Local
Warnings & Forecasts (LWF) funding and $233,000 in Central Forecast Guidance
(CFG), combined with full funding of our adjustments to base (ATBs) including the
federal pay raise, will be sufficient to address these needs.

Question. How much additional funding would be necessary to accomplish that?

Anzwer. Please see response to the previous question; no additional funding is re-
quired.

COORDINATION OF OCEAN RESEARCH

Question. As the lead federal agency on oceans, how does NOAA coordinate its ef-
forts with NSF’s research program? With other federal agencies?

Answer. As evidenced by the President’s establishment of the cabinet-level Com-
mittee on Ocean Policy (COP, created through Executive Order 13366 EO), the
United States has an interagency approach to advancing ocean research. The COP
provides a framework to coordinate the ocean and coastal related activities (includ-
ing research) of over 20 federal agencies that administer 140 laws. In addition, the
EO mandated coordination among federal agencies with coordination and consulta-
tion with state, tribal and local governments; the private sector; foreign govern-
ments; and international organizations. NOAA believes that this structure has dem-
onstrated progress on ocean leadership and coordination. As directed by the Oceans
Act of 2000, the U.S. Ocean Action Plan is the President’s response to the Final Re-
port of the U.S. Commission on Ocean Policy. The implementation of the Ocean Ac-
tion Plan through the coordinated interagency structure has begun to improve fed-
eral capacity to integrate research across jurisdictions at the federal, state, and non-
governmental level. This new governance structure is still young but the Adminis-
tration is committed to its success.

NOAA continues to lead national ocean-related activities within the new, coordi-
nated ocean governance structure outlined above. Specifically, NOAA has taken an
active leadership role within the COP, the Interagency Committee on Ocean Science
and Resource Management Integration (ICOSRMI), the Joint Subcommittee on
Ocean Science and Technology (JSOST), and the Subcommittee on Integrated Man-
agement of Ocean Resources (SIMOR). NOAA serves as co-chair on both the JSOST
and SIMOR. The National Science Foundation (NSF) also serves as a co-chair with
NOAA on the JSOST, thereby increasing interagency coordination. NOAA and NSF
leadership are engaged in numerous task teams under JSOST and SIMOR bodies
to guide the successful execution of activities and to build strong collaboration with
our sister agencies.

Together, as co-chairs of the JSOST, NOAA and NSF led the development of
Charting the Course for Ocean Science and the Ocean Research Priorities Plan and
Implementation Strategy (Charting the Course for Ocean Science), a major mile-
stone in federal coordination of ocean research. Charting the Course for Ocean
Science describes the first ever national ocean research priorities that focus on the
most compelling issues in key areas of interaction between society and the ocean.
After extensive public participation, including public workshops and public com-
ments, Charting the Course for Ocean Science provides guidance on how the various
ocean science sectors (government, academia, industry, and non-government enti-
ties) can and should be engaged, individually or through partnerships, to address
the areas of greatest research priority and opportunity. Charting the Course for
Ocean Science identifies 21 recommendations for science and research needed to
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support six overarching societal objectives, and puts forward four near-term prior-
ities.

The Administration is now actively engaged in implementing Charting the Course
for Ocean Science. The fiscal year 2008 President’s budget requested $40 million
($20 million for NOAA, $17 million for NSF, and $3 million for USGS) to begin im-
plementation of the four near-term priorities identified in Charting the course for
Ocean Science (Assessing Meridional Overturning Current Variability: Implications
for Rapid Climate Change (AMOC); Comparative Analysis of Marine Ecosystem Or-
ganization (CAMEOQO); Sensors for Marine Ecosystems; and Forecasting the Response
of Coastal Ecosystems to Persistent Forcing and Extreme Events). The fiscal year
2008 appropriations provided NOAA and other agencies a portion of the $40 million
($11.25 million). For NOAA in fiscal year 2008, the Office of Oceanic and Atmos-
pheric Research has committed $3 million to AMOC. NOAA’s National Marine Fish-
eries Service (NMFS) issued a call for CAMEO proposals which will be completed
at the end of the fiscal year 2008 and will result in projects available for funding
by NMFS and NSF in fiscal year 2009. The administration believes that all four pri-
orities are important and as such NOAA is taking steps to address the Sensors for
Marine Ecosystems and Forecasting the Response of Coastal Ecosystems to Per-
sistent Forcing and Extreme Events priority areas. Activities planned for the near-
term priorities are consistent with the NOAA Five-Year Research Plan, and all of
the near-term priorities are areas in which NOAA has significant programmatic re-
sponsibilities.

In the President’s fiscal year 2009 budget, NOAA requests $20 million to imple-
ment the four near-term priorities identified in Charting the Course for Ocean
Science ($5 million for each near-term priority). NOAA is committed to working with
the NSF, other agencies, and our partners to implement the priorities in Charting
the Course for Ocean Science.

Finally, the Under Secretary of Commerce for Oceans and Atmosphere and the
Director of the National Science Foundation jointly submit a comprehensive annual
report to the House Committee on Resources and Science and the Senate Committee
on Commerce, Science and Transportation on how the oceans and coastal research
activities of NOAA and NSF will be coordinated (in compliance with Section 9 of
Public Law 107-299). The report describes in detail any overlapping ocean and
coastal research interests between the agencies and specifies how such research in-
terests will be pursued by the programs in a complementary manner. This year’s
annual report is currently under administrative review.

FUEL COSTS

Question. NOAA operates a fleet of 21 ships with the price of oil above $100 a
barrel. How has this increase in fuel costs impacted the amount of science that can
be co;lducted? When you prepared your budgets what was your assumption for fuel
costs?

Answer. Answer. At the time of our fiscal year 2009 budget development, NOAA
projected fuel to cost $2.47 per gallon. Today, fuel costs are averaging nearly $3.17
a gallon. As an example of the challenges we are facing, in January 2008, one ship
paid over $4 per gallon to refuel at a foreign port under a DOD contract. Half way
through fiscal year 2008, with diesel fuel reaching record highs and averaging over
$3 a gallon, our projection for fiscal year 2009 fuel prices shows a full-year average
cost of $3.66 per gallon.

At $2.47 per gallon, we expected to perform 3,390 days of science in fiscal year
2009; at $3.66, we can only perform 2,600 days of science—a reduction of 790 days
or a 23 percent decrease.

Rising fuel prices have also impacted NOAA’s ability to charter days at sea. The
day rate to charter both UNOLS and commercial ships has increased due to the rise
in fuel costs. For example, UNOLS’ RV REVELLE’s fiscal year 2007 day rate was
$26,200/day. As of March, 2008, this rate is now $32,000/day, a 22 percent increase.
c_lOther UNOLS vessels of the same class have also correspondingly increased in their

ay rates.

QUESTIONS SUBMITTED BY SENATOR TED STEVENS
“JOHN C. COBB” DECOMMISSIONING

Question. I have been told that NOAA plans to decommission the NOAA fishery
survey vessel JOHN C. COBB this year.
What are NOAA’s plans to replace this vessel?
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Answer. NOAA Fisheries Service is currently undertaking a comprehensive anal-
ysis of Southeast Alaska mission requirements that will address present and future
MSRA mandated responsibilities. Potential procurement and/or long-term lease of
suitable charter vessels to support NOAA’s mission will be considered.

Question. If this vessel is decommissioned does the fiscal year 2009 budget re-
quest contain enough funding to contract out all of the surveys currently under-
taken by the COBB in Alaska?

Answer. NOAA’s base funding contains $500,000 in fiscal year 2009 to charter
vessels to meet survey requirements in Southeast Alaska. This funding would be
used to charter a vessel (or vessels) with capabilities similar to the COBB for work
primarily in Southeast Alaska.

PACIFIC COASTAL SALMON RECOVERY FUND

Question. The President’s fiscal year 2009 budget calls for a drastic reduction in
funding for the Pacific Coastal Salmon Recovery Fund.

This program has been valuable in my State to ensure the health of salmon popu-
lations, and to mitigate the impacts of harvest reductions imposed by the Pacific
Salmon Treaty on Alaska fisheries and coastal communities.

How will the reduction in funding impact these efforts?

Answer. The President’s fiscal year 2009 budget requests $35 million for Pacific
Coastal Salmon Recovery Fund activities. The funds will be distributed under a
competitive process between the eligible States of Washington, Oregon, California,
Idaho and Alaska and Coastal and Columbia River Tribes.

The funds will be distributed based on Congressional authorization direction for
the funds—salmon habitat conservation and restoration, salmon stock enhancement,
and salmon research and related activities—and the following three program prior-
ities: (1) Recovery and conservation of salmon and steelhead that are listed as
threatened or endangered, or identified by a state as at-risk or to be so-listed, (2)
Maintenance of salmon and steelhead populations necessary for exercise of tribal
treaty fishing rights or native subsistence fishing, and (3) Habitat protection and
restoration for salmon and steelhead. All funds distributed to State entities will re-
quire a 33 percent match of non-federal funds. Under the competitive process in fis-
cal year 2009 the State of Alaska will be eligible to receive funds. The amount Alas-
ka will receive will depend on how the above listed criteria are addressed in grant
applications.

QUESTION SUBMITTED BY SENATOR JUDD GREGG
CICEET

Question. VADM Lautenbacher, as you know, the Cooperative Institute for Coast-
al and Estuarine Environmental Technology (CICEET) is a partnership of the Na-
tional Oceanic and Atmospheric Administration (NOAA) and the University of New
Hampshire (UNH). CICEET is a valuable national resource that is making a dif-
ference in many coastal jurisdictions through its close coordination with the Na-
tional Estuarine Research Reserve System.

With my support, CICEET was established in 1997 to develop tools for clean
water and healthy coasts nationwide. Through its nationally competitive, peer re-
viewed program, CICEET has funded development and demonstration of dozens of
field ready technologies—with many more in the pipeline—that address coastal re-
source problems in three ways: tools to detect pollution, tools to enhance recovery,
and tools to prevent pollution impacts.

This year, the Office of Management and Budget elected to take CICEET out of
the President’s budget. Given the over ten years of Congressional support, an oppor-
tunity now exists for NOAA to make explicitly clear that CICEET is a core NOAA
activity, and fund it directly out of its budget.

Could you please provide a plan for how CICEET will be funded in fiscal year
2009 and beyond?

Answer. The Administration has proposed a $5.2 million competitive research pro-
gram to develop new technology to monitor coastal and estuarine environments and
address coastal management challenges through the National Estuarine Research
Reserves System. CICEET/UNH as well as previous CICEET grant recipients will
be eligible to compete for funding through the NERRS competitive research pro-
gram.
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NATIONAL SCIENCE FOUNDATION

PREPARED STATEMENT OF DR. ARDEN L. BEMENT, JR., DIRECTOR

Chairwoman Mikulski, Ranking Member Shelby, and Members of the Sub-
committee, I am pleased to present the National Science Foundation’s budget for the
2009 fiscal year.

The National Science Foundation (NSF) proposes a fiscal year 2009 investment
of $6.85 billion to advance the frontiers of research and education in science and
engineering. Our budget request includes an increase of $789 million—or 13 per-
cent—over the current fiscal year 2008 amount. This increase is necessary to put
NSF back on the course that was charted by the President’s American Competitive-
ness Initiative (ACI) and by the America COMPETES Act. This year’s budget re-
flects the Administration’s continued resolve to double overall funding for the ACI
research agencies within 10 years.

An investment in the National Science Foundation is a direct investment in
America’s economic security. In fact, without a solid basic research foundation for
our high-tech economy, no economic security is possible. Basic research underpins
all of the technology that constitutes the lifeblood of today’s global market. Amer-
ica’s sustained economic prosperity is based in part on technological innovation re-
sulting from previous fundamental science and engineering research. Innovation
and technology are engines of the American economy, and advances in science and
engineering provide the fuel.

While the United States still leads the world in its level of public and private
R&D investment, our counterparts around the globe are well aware of the impor-
tance of funding R&D. A string of recent reports have found evidence that China
is rapidly accruing global technological standing, including an OECD finding that
China was set to become the second-highest investor in R&D among world nations
in 2006, behind only the United States.! 2 3 Over the last two decades, U.S. federal
support of research in the physical sciences, mathematics, and engineering has been
stagnant when adjusted for inflation. As a percentage of GDP, the U.S. federal gov-
ernment has halved its investment in physical science and engineering research
since 1970. Conversely, the Chinese government has more than doubled its GDP
percentage expenditure in R&D since 1995.3

More than a dozen major studies have now concluded that a substantial increase
in federal funding for basic scientific research is critical to ensure the preeminence
of America’s scientific and technological enterprise.

Just recently, Norman Augustine, former CEO of Lockheed Martin, released a fol-
low-up to “The Gathering Storm” report entitled, “Is America Falling Off the Flat
Earth?” His message is clear: “Unless substantial investments are made to the en-
gine of innovation—basic scientific research and development—the current genera-
tion may be the first in our country’s history to leave their children and grand-
children a lower sustained standard of living.”4

For over fifty years, NSF has been a steward of the nation’s science and engineer-
ing enterprise. NSF investments in discovery, learning, and innovation have been
important to increasing America’s economic strength, global competitiveness, na-
tional security and overall quality of life.

With its relatively small size, NSF delivers an enormous “bang for the buck” of
federal government research and development (R&D) investment. NSF represents
just four percent of the total federal budget for research and development, but ac-
counts for a full fifty percent of non-life science basic research at academic institu-
tions. NSF is the research funding lifeline for many fields and emerging interdis-
ciplines at the frontiers of discovery. In fact, NSF is the only federal agency that
supports all fields of basic science and engineering research.

NSF relies on a merit-based, competitive process that is critical to fostering the
highest standards of excellence and accountability—standards that have been emu-
lated at other funding agencies around the world.

NSF SUPPORTS AMERICAN INNOVATION

The Foundation of Innovation

NSF often funds a technology in its earliest stages, frequently before other agen-
cies or industries get involved. NSF funding was involved in the developmental
phase of the technology used in magnetic resonance imaging (MRI) now ubiquitous

1 http://www.oecd.org/document/26/0,2340,en 2649 201185 37770522 1 1 1 1,00.html.
2 http://www.tpac.gatech.edu/hti2007/HTI2007ReportNSF  012208.pdf.

3 http://www.nsf.gov/statistics/nsf07319/pdf/nsf07319.pdf.

4 Augustine, Norman. Is America Falling off the Flat Earth? National Academies Press.
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in diagnostic medicine, the research that led to the development of silicon-coated
glass used in flat panel displays, and the early investigations that led to green and
blue light-emitting diodes used in cell phone displays and traffic lights. In 1952,
Caltech professor Max Delbruck used one of NSF’s first grants to invent molecular
biology techniques that enabled one of his students, James Watson, to discover the
molecular structure of DNA, and another Nobel laureate, David Baltimore, to un-
ravel some of its mysteries.

In a more recent example, NSF CAREER awardee Jay Keasling, now the head
of the NSF-sponsored Synthetic Biology Engineering Research Center at the Univer-
sity of California-Berkeley, and two postdoctoral researchers from his lab founded
Amyris, a company that is taking a revolutionary approach to chemical manufac-
turing by harnessing metabolic processes in microorganisms. Through genetic engi-
neering, the researchers “program” the microbes to churn out useful chemicals, by-
passing traditional, more expensive methods. Amyris has engineered a strain of
yeast that can produce large quantities of artemisinic acid, a precursor to a com-
pound found naturally in a plant that fights malaria but is currently in short sup-
ply. Amyris is also developing a fermentation process to deliver a biofuel gasoline
substitute. NSF funding of the early research conducted at Berkeley enabled the
discoveries that led to this promising new company, named 2007 “Business Leader
of the Year” by Scientific American magazine.

NSF as an agency is itself the origin of transformative practices. One new NSF
innovation is Research.gov, which is fulfilling our vision of a seamless interface be-
tween government funding agencies and the investigators we support. Research.gov
is a one-stop shop, where researchers can go to manage their existing portfolio of
grants and explore new opportunities. Research.gov is a tool that streamlines the
process of applying for federal grants, making it easier and more cost-effective for
the federal government to serve its customers.

Educating Tomorrow’s Workforce

Beyond all of our efforts to advance the frontiers of knowledge and spur innova-
tion, NSF is dedicated to educating and training the nation’s skilled labor force.
NSF plays a role in science, technology, engineering, and math (STEM) education
at every educational level. Our contribution to education may ultimately be NSF’s
most profound and meaningful legacy.

The scientists, technologists, engineers, and mathematicians trained through
NSF’s integration of research and education transfer the latest scientific and engi-
neering concepts from universities directly to the entrepreneurial sector when they
enter the workforce.

Our graduate research fellowship (GRF) program has supported several notable
technologists and scientists early in their professional training. Prominent econo-
mist Steven Levitt, co-author of the popular book Freakonomics, was an NSF GRF
recipient from 1992 to 1994. Sergey Brin, co-founder of Google, was an NSF grad-
uate research fellow in the mid-1990s when he began thinking about how to create
an internet search engine. NSF’s GRF program is as old as the foundation itself,
and gives young scientists an early career charge, allowing them to go on to great-
ness. At least three Physics Nobel Prize winners are former NSF GRF recipients.
We are extremely pleased with the proposed $29 million increase in the GRF pro-
gram’s funding for fiscal year 2009 which will enable us to fund an additional 700
promising young American investigators. A recent article from the National Bureau
of Economic Research suggests that an increase in the number of GRF awards
would help to supply an increased demand for talented individuals in the American
science and technology workforce that will result from an increase in R&D spend-
ing.5

At some point in their careers, nearly 200 Nobel Prize-winning scientists received
NSF funding for research in chemistry, physics, medicine, and economics. And
scores of NSF-supported scientists shared a measure of the 2007 Nobel Peace Prize
as members of the United Nation’s Intergovernmental Panel on Climate Change.

To strengthen the educational institutions that benefit from NSF awards, the Di-
rectorate for Education and Human Resources (EHR) program, Innovation through
Institutional Integration (I3), challenges institutions to think strategically about the
creative integration of NSF-funded awards. This provides the opportunity for NSF-
grantees at particular institutions to cooperate and share a common vision for im-
proved educational excellence at their institution.

5Freeman, Richard. The Market for Scientists and Engineers. NBER Reporter, 2007 No. 3,
pp. 6-8.
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AMERICA COMPETES ACT COMPLIANCE

The America COMPETES Act contains several requirements for NSF. We are ac-
tively processing those directives and devising plans to implement them in a timely
manner. In the fiscal year 2009 request, activities that overlap with the President’s
American Competitiveness Initiative receive top priority. These priority areas do in-
clude strong links to other fields, and our request includes across-the-board in-
creases for all directorates.

We are currently evaluating how to best ramp up the Robert Noyce Teacher
Scholarship Program to bring an infusion of talented teachers into the nation’s K-
12 education system. To launch such a large-scale program, we will carefully evalu-
ate what we need to do to maximize its societal impact and success. We will apply
what we have learned from our other successful scholarship programs to ensure the
program is administered in the best possible way.

We are also working how best to evaluate grant applicants’ plans for training un-
dergraduates, graduate students, and postdocs in responsible and ethical conduct of
research. A number of our programs including our Centers and the Integrative
Graduate Education and Research Traineeship (IGERT) program already contain
ethics components. We will add a new certification requirement for institutions,
which will require the institution to have a plan in place to provide appropriate
training and oversight in the responsible and ethical conduct of research for all un-
dergraduates, graduate students, and postdocs participating in the NSF-funded re-
search project.

Open access to research results is an essential component of a strong and healthy
scientific enterprise. We currently make available the citations of NSF-funded re-
search on both the NSF website and on Research.gov. To further the goal of dissemi-
nating the results of NSF-funded research, we will develop revised reporting guide-
lines for NSF principle investigators (PIs). These guidelines will enable the PIs to
summarize the key accomplishments of their NSF-funded work, including scientific
findings, student training, and professional development activities. This information
will be made available on the NSF website.

2009 BUDGET REQUEST HIGHLIGHTS

At NSF, we understand that new discoveries are the main driving force behind
societal progress. As the nation’s premier funding agency for basic research, our
mission is to advance the frontiers of knowledge, where high-risk, high-reward re-
search can lay the foundation for revolutionary technologies and tackle complex soci-
etal problems. The NSF budget for 2009 reflects this vital agenda, and I'm pleased
to present it to you today.

Let me begin with the big picture. As noted earlier, the President is requesting
$6.85 billion for the NSF in fiscal year 2009. That’s an increase of almost $789 mil-
lion, or 13 percent above the current 2008 appropriated amount. While it seems like
a large increase, this level is necessary to fulfill the President’s vision for physical
science and basic research set forth in the American Competitiveness Initiative. The
fiscal year 2009 request is squarely in line with the goal of doubling of ACI research
agency budgets over 10 years. This increased investment will reinforce NSF’s lead-
ership in basic science and engineering and allow us to preserve America’s pre-
eminence in the global technology economy.

In this year’s proposed budget, funding levels increase for every major NSF appro-
priations account. Research and Related Activities investments increase by 16 per-
cent, and our Education and Human Resources account is increased by 8.9 percent.
We need rapid progress in these areas to stimulate the discoveries in research we
need to maintain our standing in the global marketplace, and to keep our students
engaged and ready to perform in the global workforce. Our budget includes in-
creases for every Directorate and Office within NSF.

Here are highlights of some of the key investments we are emphasizing in our
2009 budget.

Cyber-enabled Discovery and Innovation

Cyber-Enabled Discovery and Innovation (CDI) is expected to create revolutionary
science and engineering research results using “computational thinking”—thinking
that encompasses all possible computational concepts, methods, models, algorithms,
and tools. Computational thinking is relevant to all fields of science, engineering
and education, and promises to have a profound impact on our nation’s ability to
generate and apply new knowledge. We expect CDI research to produce paradigm
shifts in our understanding of a wide range of science and engineering phenomena,
and we anticipate socio-technical innovations to create new wealth and enhance the
national quality of life. By investing in CDI, NSF continues its leadership in ena-
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bling the United States to preserve its role as the world leader in information tech-

nology.
Requested Funding Level: $100 million.

Science and Engineering Beyond Moore’s Law

“Moore’s Law” refers to the empirical observation made in 1965 by Intel co-found-
er Gordon Moore that the speed of computer processing based on semiconductor in-
tegrated circuits doubles about every 18 months. With current silicon technology, we
expect to reach the physical and conceptual limits of Moore’s Law within 20 years.
If we are ever to solve the computational challenges inherent in today’s great sci-
entific questions, we must find a way to take computing power and communications
beyond Moore’s Law. To get there, we’ll need entirely new scientific, engineering,
and conceptual frameworks. Fundamental research across many disciplines will be
called upon to deliver the new hardware, architectures, algorithms, and software of
the computers of tomorrow.

Requested Funding Level: $20 million.

Adaptive Systems Technology

Recent progress in probing the secrets of biological systems has been explosive.
We are only just beginning to see the application of these new and transformational
discoveries to the development of engineered systems, especially at the interface be-
tween human and machines. We call our new interdisciplinary endeavor—research
at the convergence of human and mechanical systems—Adaptive Systems Tech-
nology (AST). New applications and technologies resulting from AST have already
demonstrated substantial economic potential. Artificial retinas and cochlea, elec-
tronic language translators, and smart hand-held electronics are just a handful of
the products that have already come to market at the human-machine interface.
NSF’s broad portfolio encompasses the diverse research areas involved in this new
interdisciplinary effort. Biologists uncover nature’s progression from simple to com-
plex nervous systems; physicists and chemists explain the fundamental processes
underlying complex neural organization and communication pathways; mathemati-
cians, computer scientists and cognitive scientists explore how systems compute;
learning and behavioral scientists provide insights into how organisms learn and
adapt to their environment; while engineers allow the design, analysis and construc-
tion of systems that mimic living nervous system networks. By working together,
these scientists and engineers can benefit from the knowledge and experience of ex-
perts in other fields, developing new concepts through collaboration and idea-shar-
ing.

Requested Funding Level: $15 million.

Dynamics of Water Processes in the Environment

This activity will build upon NSF’s considerable track record on fundamental
water research, while utilizing our unique ability to cross disciplinary boundaries
to bring together the separate communities of researchers working on the varying
aspects of water science. Water is fundamental to every economic activity in the
country, and yet, we do not have a full understanding of the effects of human inter-
ventions and changing environmental conditions on the availability and quality of
fresh water. The economic driving forces for understanding water processes are com-
pelling: droughts alone cause average damages of $6 to $8 billion annually in the
United States. Understanding water dynamics is also essential to understanding cli-
mate and environmental change. NSF’s investment in Dynamics of Water Processes
in the Environment will enhance our ability to understand complex freshwater sys-
tems at regional and local levels, taking advantage of advanced observation net-
works, cyberinfrastructure, and integrated databases.

Requested Funding Level: $10 million.

National Nanotechnology Initiative

NSF leads the U.S. nanotechnology research effort, and we remain strongly com-
mitted to supporting this vital emerging industry. Our goal is to support funda-
mental research and catalyze synergistic science and engineering research and edu-
cation in emerging areas of nanoscale science and technology. We are also com-
mitted to research directed at the environmental, health, and safety impacts of
nanotechnology. Novel materials, devices, and systems—with their building blocks
designed on the scale of nanometers—open up new directions in science, engineer-
ing, and technology with potentially profound implications for society. With the ca-
pacity to control and manipulate matter at this scale, science, engineering, and tech-
nology are realizing revolutionary advances in areas such as individualized pharma-
ceuticals, new drug delivery systems, more resilient materials and fabrics, catalysts
for industry, and order-of-magnitude faster computer chips.
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Requested Funding Level: $397 million.

Climate Change Science Program

Scientists predict that the climate of the earth is changing rapidly, and we have
much to learn about how climate affects human activities, how human activities af-
fect climate, and what we can do to protect human life and health in the face of
disruptive climate events. The Climate Change Science Program (CCSP) was estab-
lished in 2002 in response to the challenge of understanding climate and climate
variability. Science-based knowledge is absolutely essential to our ability to predict
the changes that are likely to take place, and devise informed plans to mitigate the
negative impacts of climate change on humanity. The CCSP engages thirteen U.S.
agencies in a concerted interagency program of basic research, comprehensive obser-
vations, integrative modeling, and development of products for decision-makers.
Consistent with the fiscal year 2009 Interagency Implementation Priorities memo,
NSF provides support for the broad range of fundamental research activities that
forin a sound basis for other mission-oriented agencies in the CCSP, and the nation
at large.

Building on our agency’s particular strengths, NSF encourages interdisciplinary
activities and focuses particularly on Earth system processes and the consequences
of change. Our priorities include the management of enormous amount of data nec-
essary for accurate global change modeling and research, the refinement and im-
provement of computational models, and the development of new, innovative earth
observing instruments and platforms.

Requested Funding Level: $221 million.

International Science and Engineering

International collaboration is essential to the health of the nation’s research en-
terprise. The importance of international partnership continues to increase as
globalization “shrinks” our world. Consequently, our funding request for the Office
of International Science and Engineering is increased by nearly 15 percent to $47.4
million. A major focus in our budget is the Partnerships for International Research
and Education (PIRE) program, which increases by $3.0 million to $15.0 million.
This program funds innovative, international collaborative research projects that
link U.S. institutions and researchers at all career levels with premier international
collaborators to work at the most promising frontiers of new knowledge.

Broadening Participation

NSF remains a leader in efforts to broaden participation in science and engineer-
ing, so that America’s science and engineering enterprise is as diverse as the nation
from which it draws its workforce. Our 2009 request for the Experimental Program
to Stimulate Competitive Research (EPSCoR) program increases to $113.5 million.
We are also increasing our request for several programs designed to reach out to
underrepresented groups, including Alliances for Graduate Education and Professo-
riate (AGEP), the Historically Black Colleges and Universities-Undergraduate Pro-
gram (HBCU-UP), the Louis Stokes Alliances for Minority Participation (LSAMP),
and Centers of Research Excellence in Science and Technology (CREST).

Enhancing Opportunities for Beginning Researchers (CAREER)

The 2009 request provides an increase of approximately $14 million for funding
of the CAREER program. This increase will allow us to award some 34 more CA-
REER awards than in fiscal year 2008. CAREER awards support exceptionally
promising college and university junior faculty who are committed to the integration
of research and education. Our experience with previous CAREER awardees has
proven that these faculty become the research leaders of their respective fields, and
ichiz program is vital to fostering the success of emerging science and technology
eaders.

Requested Funding Level: $182 million.

Stewardship

NSF’s Stewardship goal, to support excellence in science and engineering research
and education through a capable and responsive organization, remains a priority in
the 2009 budget, with a 13 percent increase to $404.3 million. Our request increases
the NSF workforce by 50 staff to enable us to manage our growing and increasingly
complex workload. Investments in information technology (IT) increase by 32 per-
cent to $82.0 million, with an emphasis on increasing the efficiency, productivity,
and transparency of NSF’s business processes. In this request, NSF’s IT portfolio
is realigned to tie funding for mission-related activities more directly to NSF’s pro-

grams.
Requested Funding Level: $404 million.
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Major Research Equipment and Facilities Construction (MREFC) account

NSF will continue to support a portfolio of ongoing projects in the Major Research
Equipment and Facilities Construction account (MREFC), including the Atacama
Large Millimeter Array, Ice Cube, and Advanced LIGO.

The Foundation continues to be committed to the Alaska Regional Research Ves-
sel (ARRV), the National Ecological Observatory Network (NEON), and the Ocean
Observatories Initiative (OOI). However, in keeping with new NSF policies, Admin-
istration and Congressional mandates, and guidance from the National Science
Board, NSF has adopted more stringent budget and schedule controls to improve
our stewardship of taxpayer dollars. We are postponing requests for additional fund-
ing for those projects until they have undergone a final design review, completed
a risk management plan, and developed a rigorous baseline budget, including care-
fully considered contingencies.

NSF’s MREFC portfolio includes late-stage design-phase funding for the proposed
Advanced Technology Solar Telescope (ATST), which if carried into the construction
phase would be the first large U.S. solar telescope built in the past 30 years. ATST
would reveal critical information needed to explore crucial mysteries such as: What
are the mechanisms responsible for solar flares, coronal mass ejections and space
weather, with their associated impact on satellites, communications networks, and
power grids? What are the processes that cause solar variability and its impact on
the Earth’s climate and evolution? The ATST project is managed by the National
Solar Observatory, which administers the world’s leading collection of solar tele-
scopes.

Requested Funding Level: $2.5 million.

CONCLUDING REMARKS

Madam Chairwoman, I've touched on just a handful of programs found in NSF’s
diverse and vibrant portfolio. NSF’s research and education activities support the
nation’s innovation enterprise. America’s present and future strength, prosperity
and global preeminence depend directly on fundamental research. This is not merely
rhetoric; the scientific and economic record of the past 30 years is proof that an in-
vestment in R&D is an investment in a secure future.

NSF may not be the largest agency that funds science and engineering research,
but our size serves to keep us nimble. Our portfolio is continually evolving as we
identify and pursue new research at the frontiers of knowledge. An essential part
of our mission is to constantly re-think old categories and traditional perspectives.
This ability is more important than ever, as conventional boundaries constantly
shift and disappear—boundaries between nations, between disciplines, between
science and engineering, and between what is basic and what is applied. NSF, with
its mandate to support all fields of science and engineering, is uniquely positioned
to meet the needs of researchers exploring human knowledge at these interfaces,
whether we’re organizing interdisciplinary conferences, enabling cyber-sharing of
data and information, or encouraging new collaborations and partnerships across
disciplinary and national borders. No other government agency comes close to our
flexibility in STEM education and basic research.

In today’s high-tech economy, the supply of new jobs is inextricably linked to the
health of the nation’s innovation endeavor. NSF is involved in all aspects of innova-
tion; NSF not only funds the discoveries that directly become the innovations of to-
morrow, we also fund discoveries that lead to still more discoveries that lead to the
innovations of tomorrow, and, perhaps most critically, we train the technologists
who dream up the discoveries that lead to the discoveries and innovations of tomor-
Tow.

Industry increasingly relies on government support for high-risk, high-reward
basic research. If we fail to provide adequate support of the technological sector
now, we may well reduce our own economic security. It is no accident that our coun-
try’s most productive and competitive industries are those that benefited the most
from sustained federal investments in R&D—including computers and communica-
tions, semiconductors, biotechnology, and aerospace.

As we look to the century ahead of us, we face the reality that the other nations
in this world are eager to create jobs and robust economies for their citizens. In this
context, “globalization” is shorthand for a complex, permanent, and challenging en-
vironment that calls for sustainable, long-term responses, not just short-term fixes.
Regardless of our action or inaction as a nation, the world is full of highly motivated
and increasingly skilled workers who are working hard to improve their economic
standing and well-being. We can either innovate, and keep our economic prosperity,
or stagnate, and suffer the consequences of inaction.
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Despite some of the more pessimistic forecasts of some observers, I believe that
America can continue to be on the leading edge of ideas and research. Through
strong federal leadership, we can maintain the standing of our businesses and uni-
versities. We must not only maintain our position, we must actively seek to increase
our strengths: leadership in fundamental discovery, including high-risk, high-reward
transformational research, state-of-the-art facilities and infrastructure, and a world-
class S&E workforce. With a firm commitment to these fundamental building blocks
of our high-tech economy, we can solidify America’s role as the world leader in inno-
vation.

Madam Chairwoman and members of the Committee, I hope that this brief over-
view has given you a taste of just how very important the National Science Founda-
tion and its activities are to the future prosperity of the United States. I look for-
ward to working with you in months ahead, and I am happy to answer any ques-
tions you may have.

QUESTIONS SUBMITTED BY SENATOR BARBARA A. MIKULSKI
STEM EDUCATION

Question. Statistics show that women earn half of the bachelors degrees in science
and engineering, yet continue to be significantly underrepresented in academic
science and engineering careers (constituting 29 percent of doctoral science and en-
gineering faculty in four-year colleges and universities and only 18 percent of full
professors).

Why was ADVANCE the one program at NSF designed specifically to increase the
participation and advancement of women in academic science and engineering ca-
reers cut in the fiscal year 2009 request?

Answer. The ADVANCE Program is an integral part of NSF’s multifaceted strat-
egy to broaden participation to help realize a diverse science and engineering (S&E)
workforce. The program supports the critical role of the Foundation in advancing
the status of women in academic S&E. ADVANCE is an NSF-wide activity and its
success depends upon the cooperation, dedication, and coordinated action of direc-
torates and offices from across the Foundation. EHR, where the ADVANCE Pro-
gram now resides, supports several of the Foundation’s flagship broadening partici-
pation programs and is well positioned to undertake this coordination. EHR’s in-
creased investment in fiscal year 2009 in ADVANCE serves to offset slightly the re-
duction from the Research and Related Activities account.

Question. NSF requests an overall increase in its fiscal year 2009 budget of 13
percent, yet the six primary programs that it utilizes to advance the goal of increas-
ing diversity in the science and engineering workforce are only increased a com-
bined 7 percent.

Why isn’t NSF prioritizing the advancement of women and minorities in the fields
of science and engineering as much as research grants?

Answer. A seven percent increase—far higher than the average increase for dis-
cretionary programs—shows NSF’s strong support for these programs. NSF remains
committed to broadening participation in science, technology, engineering and math-
ematics (STEM) disciplines. While the following six programs are flagship efforts
within the HRD Division in support of diversity, there are other programs at NSF
that support this goal. Alliances for Graduate Education & the Professoriate
(AGEP); Centers for Research Excellence in Science and Technology (CREST); His-
torically Black Colleges and Universities-Undergraduate Program (HBCU-UP);
Louis Stokes Alliances for Minority Participation (LSAMP); Research on Gender in
Science and Engineering (GSE); and Tribal Colleges & Universities Program
(TCUP).

Other programs located in the EHR Directorate that focus on diversity entirely
or include it as a key component. They are: Research in Disabilities Education
(RDE); Presidential Awards for Excellence in Science, Mathematics and Engineering
Mentoring (PAESMEM); Scholarships in Science, Technology, Engineering and
Mathematics (S—-STEM); Graduate Teaching Fellows in K-12 Education (GK-12);
Robert Noyce Teacher Scholarship Program (NOYCE); and Math and Science Part-
nerships (MSP) Program.

Finally, several NSF programs focus on diversity as key components of workforce
development: ADVANCE; Opportunities for Enhancement of Diversity in the Geo-
sciences; Integrative Graduate Education Research Traineeship Program (IGERT);
Graduate Research Fellowships (GRF's); EPSCoR (which focuses on broadened geo-
graphic diversity); Broadening Participation in Computing; and Broadening Partici-
pation in the Biological Sciences.
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In addition, many NSF-supported centers conduct education and outreach efforts
to increase interest in STEM. Some of these are aimed specifically at groups under-
represented in science and engineering.

Given the scope and complexity of Foundation-wide programs, NSF is currently
developing a plan to coordinate ongoing STEM efforts to increase the participation
of underrepresented groups as a core practice.

Question. The fiscal year 2008 omnibus urged NSF to begin focus on broadening
Hispanic participation rates in science and engineering. What is NSF doing to in-
crease Hispanic participation?

Answer. NSF appreciates the omnibus conference language encouraging the agen-
cy to broaden Hispanic participation throughout STEM disciplines. In response to
the America COMPETES Act, NSF established an internal study group to deter-
mine the most effective ways to serve Hispanic-serving institutions (HSIs) through
our existing programs and to consider the creation of a designated HSI program.
We are in the process of gathering best practices from existing programs and schol-
arly research to complement current NSF program investments and to inform future
programmatic directions regarding HSIs.

STEWARDSHIP

Question. How does the new “no-cost over run” policy impact the Alaska Research
Vessel, NEON, and the ocean observatory initiative?

Answer. NSF expects the lead organizations for these projects to develop firm
plans, budgets, risk assessments, and schedules for accomplishing the proposed ac-
tivities prior to making any further request to Congress for construction funding.
NSF will conduct Final Design Reviews (FDR) for all three projects, utilizing ex-
perts in all of the major technical, management, and administrative areas, to assure
that these plans, budgets, risk assessments, and schedules are credible. Only after
successful completion of these reviews will NSF make a request for further construc-
tion funding. The impact to these projects is that there will be confidence that they
will accomplish what they propose within the envelope of requested construction
funding, recognizing that required funding and schedules will be different than was
previously presented in NSF budget requests.

Question. Will NSF submit a revised budget if the University of Alaska presents
a\n1 acgeptable schedule and budget for the Alaska Research Vessel under the new
policy?

Answer. As is noted above, all future funding requests for the ARRV construction
depend on the project successfully completing the final design review. Now that the
FDR is a requirement, the current ARRV project plan is to complete the FDR proc-
ess in time for consideration by the next Administration in the fiscal year 2010
budget request.

Question. Congress provided total appropriations of $115 million between fiscal
year 2005 and fiscal year 2007 for the Scientific Ocean Drilling ship. The ship is
currently under construction in Singapore as no U.S. shipyard bid on the project.

What special steps has NSF done to maintain oversight of this project given that
it is on the other side of the world?

Answer. NSF has taken a number of specific steps to maintain oversight of the
SODV project. These steps are intended to ensure ongoing communication with the
project team in Singapore and to address the rapidly changing climate in the ship-
building industry.

NSF has overseen the installation in Singapore of an experienced on-site project
team, skilled in all aspects of ship construction and outfitting, to oversee, facilitate,
and monitor progress. The on-site personnel are in daily communication with their
stateside counterparts, and report regularly to NSF.

NSF staff members have made many visits to Singapore to confer with those di-
rectly involved in the refit of the ship, and to see first-hand the activity and
progress that have occurred. Except for the greater travel distances involved, these
oversight activities are similar to what would be done if the work were done at a
closer location.

In addition to issues related to the location of the SODV refit, other issues relate
to difficulties in managing the rapidly changing business climate in the shipbuilding
industry. With a budget profile that allowed the SODV to enter the shipyard in
2007, rapid cost escalations meant that the original plan to extend the SODV was
not financially feasible. The project team, led by the Joint Oceanographic
Institutions’ (JOI) Division of the Consortium for Ocean Leadership (COL) did not
have ready a robust design for a refit within the existing hull, and time was needed
to prepare one. In response to NSF concerns, COL has ensured involvement of, and
buy-in from, the scientific ocean drilling community in the rescoped plans for the
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SODV refit; overseen augmentation of, and changes to, the senior on-site project
management team; and led planning for the final stages of construction and outfit-
ting. NSF has requested and received from COL a Corrective Action Plan to ensure
maximum efficiency and benefit to NSF in these final stages of the project.

Question. Has the weakness in the U.S. dollar adversely impacted the completion
of the ship?

Answer. The effect of the weak U.S. dollar has been relatively small compared to
the overall project budget of $115 million. The shipyard work is being done under
a fixed price contract in U.S. dollars, and much of the ancillary science equipment
is of U.S. origin. There have been negative impacts, however, due to the roughly
9 percent decline in the United States vs. the Singapore dollar, which has made it
somewhat more expensive to maintain the necessary U.S. oversight team in Singa-
pore during the refit activity.

Question. In the latest Semiannual Repot to Congress, the NSF Inspector General
notes that the Large Facilities Office is not adequately staffed to handle it increas-
ing responsibilities for oversight.

Do you plan to hire additional staff for this office?

Answer. NSF was able to add one additional person to the Large Facilities Office
(LFO) in the last year, which has been very helpful. With a large number of ongoing
and upcoming MREFC projects, we recognize the need to have the necessary inter-
nal resources available. The fiscal year 2009 budget includes funding for at least
one additional FTE for the LFO, and we will allocate additional FTEs and financial
resources as needed. We also engage outside project management expertise on a con-
tract basis as needed.

Directorates involved in detailed planning or implementation for MREFC projects
are also expected to provide the more specialized technical expertise that is closely
matched to the needs of individual MREFC projects. This complements the capabili-
ties of the LFO.

Question. If not, what other methods will you use to provide the additional over-
sight that is needed?

Answer. NSF continues to provide training opportunities to Program Officers to
inform them of project management issues, and NSF and NSB are also examining
ways that earlier NSB review and analysis of potential future large projects could
strengthen NSF’s oversight.

CLIMATE RESEARCH

Question. A recent GAO study of federal climate research at DOE, NASA, NSF,
and NOAA examined how to make research data more widely available to research
community. While some of the data generated by this research are stored in online
achieves most remains in a less accessible format with individual researchers. GAO
recommended that agencies develop additional archiving strategies.

What is the current policy with regard to the sharing of data at NOAA and NSF?

Answer. Data-sharing plans are an important consideration during both the peer
review of proposals and subsequently in the award decision process. The NSF has
a standing agency-wide data policy requiring free (other than duplication costs) and
open access to data collected with NSF support. Most directorates have more de-
tailed guidelines and terms designed specifically for the types of data normally col-
lected in the research disciplines they support and may include specific require-
ments as part of their formal proposal solicitations.

Question. What are NSF and NOAA doing to address these GAO recommenda-
tions?

Answer. A large portion of the data collected routinely that is relevant to the Cli-
mate Change Science Program is obtained by various mission agencies (National
Oceanic and Atmospheric Administration—National Oceanographic Data Center and
National Climate Data Center, U.S. Geological Survey, United States Department
of Agriculture, National Aeronautics and Space Administration, etc.), which support
national archives, and much of the data collected as part of NSF’s research efforts
is ultimately stored in such archives. For example, much of the paleoclimate data
are stored in the World Data Center for Paleoclimatology run by NOAA in Boulder,
CO, although some resides in the National Lacustrine Core Repository at the Uni-
versity of Minnesota. Data from process studies may be stored at agency archives
or at facilities serving the broader community such as the National Center for At-
mospheric Research (NCAR). In addition, data are stored in personal archives main-
tained by NSF Principal Investigators at their home institutions.
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QUESTIONS SUBMITTED BY SENATOR TED STEVENS
POLAR ICEBREAKERS

Question. Does the funding arrangement for the polar icebreakers allow for ade-
quate maintenance of the polar ice breaking fleet and the training/proficiency of
Coast Guard crews?

Answer. Yes, assuming that our budget requests are fully appropriated. Under the
terms of the USCG-NSF Memorandum of Agreement, the USCG provides budget
estimates for inclusion in the President’s budget request. NSF and USCG develop
the annual program plan that supports operation and maintenance of the ice-
breakers.

Question. Did the National Science Foundation request funding this year to keep
the Polar Star in care-taker status? Why did NSF opt to lease a foreign icebreaker
rather than use the Polar Sea for this year’s Antarctic mission?

Answer. NSF did not request funding to keep the Polar Star in caretaker status.

The Swedish icebreaker Oden was used instead of Polar Sea for several reasons.
The Oden offers far superior capabilities for scientific research and the deployment
enabled U.S. scientists to conduct research in the Southern Ocean that would other-
wise have been impossible. In addition, using the Polar Sea for the Antarctic mis-
sion would have mandated subsequent dry dock maintenance and repair costs of ap-
proximately $5 million. Under our agreement for the Oden, our costs were strictly
limited to those for operations. Finally, using Oden in Antarctica enabled us to keep
Polar Sea in reserve in the North for any emergency Arctic duty. We should note
also that the arrangement for use of the Oden was a government-to-government
agreement and not an arrangement between NSF and a foreign firm.

Question. Do you see a strategic national interest in the Arctic beyond your
science mission?

Answer. Other federal agencies are more qualified than NSF to address needs be-
yond those required to support scientific research. With decreasing ice cover in the
Arctic there would seem to be a strong potential for an increased range of activities
in the Arctic Ocean, including shipping and resource exploration, but a better un-
derstanding of why climate change is affecting different parts of the Arctic dif-
ferently, and differently in different seasons, will be needed before these activities
can proceed with confidence.

Question. Does the National Science Foundation intend to fund a Polar Sea Arctic
mission this year in order to allow the Coast Guard icebreaking crew to maintain
its competency?

Answer. Yes. The Polar Sea is currently underway in the Arctic, conducting crew
training, USCG missions (including community liaison and law enforcement), and
science of opportunity.

ALASKA REGION RESEARCH VESSEL

Question. I understand construction funding for the Alaska Region Research Ves-
sel was not included in the President’s fiscal year 2009 budget.

This vessel will replace NSF’s recently de-commissioned R/V Alpha Helix and offer
great opportunities to study the coastal and open ocean waters of the Alaska region.

What are your goals for completing construction of the vessel and what can we
do to assist you in expediting the process?

Answer. NSF’s goals for completing construction are:

—NSF will conduct a Final Design Review (FDR) this fall to validate the technical
design, budget, and proposed schedule for the ship. The FDR’s validated cost
and schedule will be used to formulate the fiscal year 2010 budget request
under the next Administration.

—The shipyard evaluation and bidding process will commence following FDR.

—We expect shipyard construction to require 30 months or more, followed by 6—
12 months of sea trials and commissioning, overlapping with the first scientific
activities.

We appreciate your offer of assistance and you and your colleagues’ continued
support for the Foundation’s programs. In particular, your efforts to date with the
University of Alaska to convey NSF’s policies and the need for a rigorous pre-con-
struction planning process have been especially valuable. We look forward to con-
tinuing to work with you as the fiscal year 2009 and subsequent budgets are consid-
ered.
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NONDEPARTMENTAL WITNESSES

PREPARED STATEMENT OF THE REGIONAL INFORMATION SHARING SYSTEMS (RISS)
PROGRAM

The Regional Information Sharing Systems (RISS) Program respectfully requests
that Congress appropriate $52.7 million for fiscal year 2009 to continue RISS’s sup-
port in combating violent crime, criminal gangs, terrorist activity, illegal drug traf-
ficking, organized criminal activity, human trafficking, identity theft, and other re-
gional criminal priorities and promoting officer safety.

RISS has been at the forefront in paving the way so that law enforcement, public
safety, and private sector partners can share information and receive critical inves-
tigative and technical assistance. The fiscal year 2008 budget request to Congress
stated that RISS has emerged as one of the Nation’s most important law enforce-
ment intelligence sharing networks and continues to support efforts to expand and
improve information sharing.

RISS, which dates back to the 1970s, not only offers secure communications, ac-
cess to intelligence databases, and investigative resources to law enforcement and
public/private partners but also provides services to enhance and improve the ability
to detect crime, apprehend offenders, and successfully prosecute individuals. These
services include information sharing, analytical support, equipment loans, confiden-
tial funds, field staff support, technical support, training, research, publications, and
officer safety. In many cases, these are services that criminal justice agencies would
not have access to without the support of RISS.

RISS is a federally funded, nationwide program supporting local, State, Federal,
and tribal law enforcement and prosecution efforts with membership in all 50
States, the District of Columbia, United States territories, Australia, Canada, and
England. RISS operates on a national basis but provides support regionally through
its six intelligence centers, which support and serve the unique needs of their re-
gions. The six RISS centers and the areas that they serve are:

—Middle Atlantic-Great Lakes Organized Crime Law Enforcement Network
(MAGLOCLEN).—Delaware, District of Columbia, Indiana, Maryland, Michi-
gan, New Jersey, New York, Ohio, and Pennsylvania, as well as Australia, Can-
ada, and England.

—Mid-States Organized Crime Information Center (MOCIC).—lIllinois, Iowa, Kan-
sas, Minnesota, Missouri, Nebraska, North Dakota, South Dakota, and Wis-
consin, as well as Canada.

—New England State Police Information Network (NESPIN).—Connecticut,
Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont, as well as
Canada.

—Regional Organized Crime Information Center (ROCIC).—Alabama, Arkansas,
Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, Oklahoma,
South Carolina, Tennessee, Texas, Virginia, and West Virginia, as well as Puer-
to Rico and the United States Virgin Islands.

—Rocky Mountain Information Network (RMIN).—Arizona, Colorado, Idaho, Mon-
tana, Nevada, New Mexico, Utah, and Wyoming, as well as Canada.

—Western States Information Network (WSIN).—Alaska, California, Hawaii, Or-
egon, and Washington, as well as Canada and Guam.

RISS acts as a force multiplier, enhancing the ability of criminal justice agencies
to identify, target, and remove criminal conspiracies and activities spanning multi-
jurisdictional, multistate and, sometimes, international boundaries. RISS facilitates
the seamless exchange of information among agencies pertaining to known sus-
pected criminals or criminal activity and enhances the coordination and communica-
tion among agencies that are in pursuit of criminal conspiracies determined to be
interjurisdictional in nature.

There is an increasing communications sophistication by criminal networks and
a rising presence of organized and mobile narcotics crime as well as a resurgence
of gang activity occurring across the nation. Interagency cooperation in sharing in-
formation has proven to be the best method to combat this increasing criminal activ-
ity. The RISS centers fill law enforcement’s need for rapid, but controlled, sharing
of information and intelligence through their unique structure, versatility, flexi-
bility, and diverse services. Congress funded the RISS Program to address this need,
as evidenced by its authorization in the Anti-Drug Abuse Act of 1988.

The Bureau of Justice Assistance (BJA) administers RISS and has established
guidelines for the delivery of RISS services. RISS is subject to oversight, monitoring,
and auditing by the United States Congress; the United States Government Ac-
countability Office; the United States Department of Justice (DOJ), BJA; and local
and State governmental units. BJA also monitors RISS for 28 Code of Federal Regu-
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lations (CFR) Part 23 compliance. The 28 CFR Part 23 regulation emphasizes ad-
herence to individual constitutional and privacy rights and places stricter controls
on the RISS intelligence databases than those placed on most local, State, or Fed-
eral agencies. Evaluation of RISS continues to be positive. RISS supports and has
fully operated in compliance with 28 CFR Part 23 since its inception. RISS firmly
recognizes the need to ensure that individuals’ constitutional rights, civil liberties,
civil rights, and privacy interests are protected throughout the intelligence process.
In this regard, RISS officials adopted a Privacy Policy to further strengthen their
conﬁmitment and support of 28 CFR Part 23 and protection of individual privacy
rights.

In 1997, well before the attacks of September 11, 2001, RISS began building a
national system, a secure intranet known as RISSNET. Through funding from Con-
gress, RISS was able to develop RISSNET, thereby creating a gateway for disparate
systems to connect while providing users with the ability to quickly query, analyze,
and research data. Today, RISSNET is used as the system of choice for numerous
law enforcement entities. RISSNET links thousands of law enforcement, criminal
justice, and public safety agencies and uses state-of-the-art technology, such as
DOJ’s Global Justice Extensible Markup Language (XML) Data Model, to connect
existing systems and networks. RISSNET provides the communications backbone
and infrastructure for bidirectional sharing of investigative and intelligence infor-
mation, offers secure sensitive but unclassified electronic communications, and pro-
vides controlled access to a variety of sensitive information resources. Over 80,000
access officers, representing hundreds of thousands of law enforcement officers from
around the globe, are able to access RISSNET resources.

Currently, more than 80 agencies are connected or pending connection to
RISSNET. Examples include the El Paso Intelligence Center; the National White
Collar Crime Center; Nlets—The International Justice and Public Safety Network;
DOJ Criminal Division; information/intelligence networks from California, Colorado,
Oregon, Utah, and Wyoming; and numerous other local, State, and Federal systems.
In addition, the Executive Office for United States Attorneys has connected staff to
RISSNET, and RISS continues to expand its partnership with the High Intensity
Drug Trafficking Areas (HIDTA). Currently, 18 HIDTAs are electronically connected
to RISSNET.

In this world of changing technology and with the increased need to provide time-
ly, accurate, and complete information to law enforcement and public safety profes-
sionals, the ability to connect systems and streamline the capacity to house, share,
inquire, and disseminate information and intelligence is paramount. Through
RISSNET, RISS provides valuable collaboration with others who have experienced
similar crime problems or who are investigating the same or similar crimes. In addi-
tion, RISS offers resources and tools to additional users beyond the typical bounds
of the law enforcement realm, which vastly enhances the information exchange.
After 9/11, RISS recognized the need to expand communications to public safety en-
tities and developed the Automated Trusted Information Exchange (ATIX). ATIX is
a communications system that provides first responders, critical infrastructure per-
sonnel, and other public safety personnel involved in prevention and response efforts
with the ability to share terrorism and homeland security information in a secure,
real-time environment. In 2007, ATIX was expanded to serve as a communications
resource for both State sex offender registries and fusion centers.

In 2007, RISS expanded its RISS National Gang Program, known collectively as
RISSGang, to include a criminal intelligence database, a Web site, a bulletin board,
secure e-mail, and gang-specific resources. The RISSGang database provides law en-
forcement agencies with access to gang suspects, organizations, weapons, locations,
and vehicles, as well as visual imagery of gang members, gang symbols, and gang
graffiti. The Web site contains valuable information, research, tools, and other re-
sources, including an anonymizing filter that is automatically applied when a user
clicks on one of the links to published criminal gang Web sites. This tool removes
the ability of the target Web sites to identify officers.

RISS is currently in the process of developing RISSafe, an officer safety event
deconfliction system. RISSafe will store, maintain, and monitor information on
planned law enforcement events—such as raids, controlled buys, and surveillances—
with the goal of identifying and alerting affected agencies of potential conflicts. Over
18,000 law enforcement officers have been killed in the line of duty; RISSafe will
make a significant contribution towards enhancing officer safety and supporting
criminal investigations.

RISS partners with a number of criminal justice organizations and fosters a col-
laborative information sharing environment. RISS partnered with the United States
Drug Enforcement Administration and HIDTAs to create the National Virtual
Pointer System (NVPS). NVPS is an automated system that connects existing
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deconfliction pointer databases into one virtual pointer system. RISS also partnered
with Project Safe Neighborhoods, which submits data to the RISS intelligence data-
bases for the purpose of reducing gun violence. The Operation Respond Institute
electronically connected its Operation Respond Emergency Information System,
which provides critical information on railroads and other transportation industries,
to RISSNET.

RISS is working with DOJ and the United States Department of Homeland Secu-
rity (DHS) on the Counterterrorism Collaboration Interoperability Project (CCIP),
which provides participating systems with the ability to publish documents for ac-
cess by authorized users of other participating systems via Really Simple Syndica-
tion (RSS) feeds. This project has been recognized as a model for agencies to share
information, as required by Presidential Executive Order 13388, Strengthening the
Sharing of Terrorism Information to Protect Americans.

Throughout 2007, RISS continued to support a number of initiatives to enhance
information sharing, including the Dru Sjodin National Sex Offender Public Website
and the National Criminal Intelligence Resource Center. RISS represents the core
of collaboration and constantly seeks out and fosters new and existing partnerships
in order to maximize the Nation’s information sharing environment.

RISS’s partnerships and efforts have resulted in an unprecedented level of infor-
mation and intelligence sharing. As a result, it is critical to ensure that the informa-
tion is secure and available only to authorized users. RISSNET protects information
through encryption, Internet protocol security standards, and firewalls to prevent
unauthorized access. In addition, the criminal intelligence information accessed
through RISSNET is controlled by its local, State, Federal, and tribal law enforce-
ment member agency owners. RISS continues to evolve and expand, utilizing the
latest technology to meet the needs of law enforcement member agencies.

In 2006, RISS embarked on the RISSNET 2007 initiative to streamline RISS
users’ access to RISSNET resources. This project enhances the security and accessi-
bility of RISSNET and allows for compatibility and interoperability of existing sys-
tems’ infrastructures to leverage and expand information and intelligence sharing
systems. RISSNET 2007 consists of three main components—the RISSNET Portal,
Secure Sockets Layer (SSL) authentication technology, and the Trusted Credential
Project (TCP). The RISSNET Portal was launched in 2007 and provides authenti-
cated users with one entry point for RISSNET, providing access to all RISSNET re-
sources from one location. In addition, the Portal creates additional security layers
that protect RISSNET resources and provides ease of access by RISS members to
permitted resources. SSL is a widely implemented Internet browser-based tech-
nology used to transmit encrypted data between a Web server and a Web browser
by creating a secure virtual connection between the browser and the server. SSL
technology is supported by all major Internet browsers and is a maturely developed
standard for the secure transmission of sensitive information. Finally, TCP seeks to
identify industry-leading technologies for user authentication and access control and
will develop, test, and demonstrate methods to recognize and accept credentials in
addition to those currently used on RISSNET. These three projects work in unison
and represent the natural next steps for enhancing RISS technology and service to
its members.

The RISSNET architecture is referenced and recommended in the General
Counterdrug Intelligence Plan (GCIP) and is endorsed by the National Criminal In-
telligence Sharing Plan (NCISP). RISS has embraced and integrated the rec-
ommendations contained in the NCISP and continues to foster similar integration
among its member agencies. In addition, RISS has embraced the Fusion Center
Guidelines developed by DOJ and DHS and continues to build relationships with
fusion centers. RISS developed a Fusion Center Partnership Strategy that inte-
grates RISS services and tools into fusion center operations and has signed a Reso-
lution in support of fusion centers. RISS has provided analysts to fusion centers,
participated on fusion center advisory boards, provided RISSNET connectivity to fu-
sion centers, and continues to work with fusion center leadership to tailor RISS
services to their needs.

RISS is one of three systems promoted by DOJ’s Law Enforcement Information
Sharing Program (LEISP) Strategy and is the only nonfederal entity participating
in the LEISP process. RISS has also begun exploring opportunities to meet the
needs of the recently published National Information Sharing Strategy.

RISS’s services and tools directly benefit detectives and investigative units within
local, State, regional, Federal, and tribal criminal justice entities, making RISS a
comprehensive and universal program. RISS delivers more that 20,000 analytical
products annually and trains more than 68,000 officers each year. RISS’s field staffs
conducted over 27,000 on-site visits to member agencies last year to train, support,
and help integrate RISS services. This one-on-one support has resulted in trusted
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relationships and a network prized among its members. These services are what
make RISS a unique and valued program.

The success of RISS has been acknowledged and vigorously endorsed by the Inter-
national Association of Chiefs of Police as well as other national law enforcement
groups, such as the National Sheriffs’ Association and the National Fraternal Order
of Police.

In view of today’s increasing demands on local, State, Federal, and tribal law en-
forcement budgets, requests for RISS services have risen. RISS’s support has had
a dramatic impact on the success of numerous investigations. By providing timely
and accurate intelligence information, the RISS centers have greatly enhanced law
enforcement’s ability to more effectively dismantle criminal organizations. The re-
sults of these successes can be measured in the number of violent career criminals
that are removed from our communities and the reduction of illicit drugs that are
available to our young people. During the 3-year period of 2005-2007, RISS gen-
erated a return by member agencies resulting in 15,000 arrests, narcotics seizures
valued over $113 million, and seizures of over $51 million in currency and/or recov-
ered or seized property.

It is respectfully requested that Congress appropriate $52.7 million for fiscal year
2009 to continue RISS’s efforts in combating crime and terrorism. Local and State
law enforcement depend on RISS for information sharing, investigative support, and
technical assistance and are increasingly competing for decreasing budget resources.
It would be counterproductive to require local and State RISS members to self-fund
match requirements, as well as to reduce the amount of BJA discretionary funding.
Local and State agencies require more, not less, funding to fight the Nation’s crime
problem. RISS cannot make up the decrease in funding that a match would cause,
and it has no revenue source of its own. Cutting the RISS appropriation by requir-
ing a match should not be imposed on the program.

Funding is requested to support the increased needs of law enforcement and pub-
lic safety entities, to maintain RISSNET, and to meet the demand for RISS services
and resources. These funds will enable RISS to continue services to law enforcement
agencies to identify, target, prosecute, and remove criminal conspirators involved in
terrorism and other crimes that span multijurisdictional boundaries. In addition,
RISS will utilize increased funds to:

—Deploy RISSafe on a nationwide scale and integrate RISSafe with intelligence

systems and other deconfliction systems.

—Expand the existing RISSGang Program by developing and implementing online
gang-related training programs and minimum standards for such training pro-
grams.

—Develop and implement a gang deconfliction system.

—Coordinate and host a regional/and or national gang conference.

—Expand fusion center partnerships by connecting fusion centers, providing
bidirectional sharing, and offering technical on-site assistance.

—Expand RISS ATIX to accommodate the growing number of public and private
sector entities requiring secure communications.

—Upgrade and maintain the RISSNET infrastructure. Upgrade hardware, oper-
ating systems, and portal framework software for the RISSNET Portal.

—Implement the Trusted Credential Project.

RISS is grateful for this opportunity to provide the committee with this testimony
and appreciate the support this committee has continuously provided to the RISS
Program. (See Attachment A)

ATTACHMENT A.—THE REGIONAL INFORMATION SHARING SYSTEMS

Each RISS center offers basic services to member agencies. Traditional services
include information sharing, analysis, investigative support, equipment loans, con-
fidential funds, training, and technical assistance.

Information Sharing.—The operation of RISSNET and its various applications en-
hances information sharing and communications among RISS members by providing
various secure databases and investigative tools. Each RISS center develops and
provides access to specialized information sharing systems for use by its member
agencies.

Analysis.—RISS center personnel create analytical products for investigative and
prosecutorial use. These products include highly complex and specialized flowcharts,
link-analysis charts, crime scene diagrams, telephone toll analysis reports, and fi-
nancial analysis reports and provide computer forensics analysis. Staff members
also provide video and audio enhancement services.

Investigative Support—Each center maintains a staff of intelligence technicians
that support member agencies with a variety of investigative assistance. Staff mem-
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bers conduct database searches, utilize all RISS applications, and process batch
uploads. Intelligence technicians respond to thousands of requests and questions.

Equipment Loans.—Pools of specialized and surveillance equipment are available
for loan to member agencies for use in support of multijurisdictional investigations.

Confidential Funds.—Member agencies may apply for funds to purchase informa-
tion, contraband, stolen property, and other items of an evidentiary nature or to pro-
vide for other investigative expenses related to multijurisdictional investigations.
The availability and use of confidential funds are strictly controlled by Federal
guidelines, and internal policies and procedures are developed by each center.

Training and Publications.—RISS centers sponsor or cosponsor meetings and con-
ferences that build investigative expertise for member agency personnel. Subject
areas include anti-terrorism, crime-specific investigative and surveillance tech-
niques, specialized equipment, officer safety, and analytical techniques. In addition,
each center researches, develops, and distributes numerous publications, such as
bulletins, flyers, and criminal intelligence publications.

Technical Assistance.—RISS field service coordinators provide technical assistance
to member agencies to facilitate delivery of RISS services. This personal interaction
with member agencies significantly improves information sharing and ensures that
member agencies are provided with quality and timely service.

Centers also offer additional services based on regional and member agency needs.

PREPARED STATEMENT OF THE NORTHWEST INDIAN FISHERIES COMMISSION

Thank you for the opportunity to submit our testimony to this Committee to pro-
vide our funding requests on the Department of Commerce fiscal year 2009 appro-
priations. My name is Billy Frank, and I am the Chairman of the Northwest Indian
Fisheries Commission (NWIFC). The NWIFC is made up of the twenty Tribes party
to the United States vs. Washington litigation. The NWIFC supports an increase in
funding over that proposed by the Administration for both the NOAA Fisheries and
the NOAA-National Ocean Service (NOS) budgets. These budgets should, at a min-
imum, be that of the fiscal year 2006 enacted levels, with additional monies as de-
scribed below that support key Federal and State partnerships with the twenty (20)
Treaty Indian Tribes in Western Washington.

SUMMARY OF FISCAL YEAR 2009 APPROPRIATIONS REQUEST
NWIFC SPECIFIC REQUESTS

$110 million for the Pacific Coastal Salmon Recovery Fund with a $9 million allo-
cation for the twenty affected Treaty Tribes and the Northwest Indian Fisheries
Commission in Western Washington for their management responsibilities (NOAA/
National Marine Fisheries).

$3.17 million for the Tribal Ocean Ecosystem Initiative (NOAA/National Ocean
Service).

JUSTIFICATION OF REQUESTS

$110 million for the Pacific Coastal Salmon Recovery Fund with a $9 million alloca-
tion for the twenty affected Treaty Tribes in Western Washington and the North-
west Indian Fisheries Commission

The Pacific Coastal Salmon Recovery Fund (PCSRF) is a multi-state, multi-tribe
program established by Congress in fiscal year 2000 with a primary goal to help
recover wild salmon throughout the Pacific Northwest and Alaska. The PCSRF
seeks to aid the conservation, restoration and sustainability of Pacific salmon and
their habitats by financially supporting and leveraging local and regional efforts.
Recognizing the need for flexibility among Tribes and the States to respond to salm-
on recovery priorities in their watersheds, Congress earmarked the funds for salmon
habitat restoration, salmon stock enhancement, salmon research, and implementa-
tion of the 1999 Pacific Salmon Treaty Agreement, as well as related agreements.
PCSREF is making a significant contribution to the recovery of wild salmon through-
out the region.

The Tribes’ objectives for use of the PCSRF is to restore and protect essential
habitat that promotes the recovery of ESA listed Puget Sound Chinook, Hood Canal
Summer chum, Puget Sound steelhead, Lake Ozette sockeye, and other salmon pop-
ulations in the Puget Sound and Washington Coast. These species are essential for
Western Washington Tribes to exercise their treaty-reserved fishing rights con-
sistent with U.S. vs. Washington and Hoh vs. Baldrige. These funds will support
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policy and technical capacities within Tribal resource management departments to
plan, implement, and monitor recovery activities.

Since the program’s inception, Pacific Coastal Tribes, including the 20 Treaty
Tribes in Western Washington, have used PCSRF monies to remove 79 fish passage
barriers—open access to 47 stream miles; restore 282 miles of instream habitat; re-
store 747 acres and 113 stream miles of riparian habitat; restore 129 acres of wet-
land habitat and protect 288 acres of habitat through land acquisition, easement or
lease. The Tribes are also using these funds to implement the recovery plan for
ESA-listed Puget Sound Chinook recently approved by NOAA.

Unfortunately, the PCSRF monies have decreased over the past few years from
the original amount of $110 million that was appropriated in 2000 to $67 million
in 2008. In the fiscal year 2009 budget proposal the Administration seeks to further
decrease funding to $35 million for this very important program. The Tribes origi-
nally were slated to receive 10 percent of the overall amount, but with the declining
base, the Tribal amount has dwindled precipitously. Restoration of these monies to
the $110 million level will support the original intent of Congress and enable the
Federal government to fill its obligations to salmon recovery and the Tribes.

$3.17 million for Tribal Ocean Ecosystem Initiative from the National Ocean Service

The Hoh River Tribe, Makah Tribe, Quileute Tribe, and the Quinault Indian Na-
tion have deep connections to the marine resources off the coast of Washington.
They have pioneered cooperative partnerships with the State of Washington and the
Federal government in an effort to advance the management practices in the coastal
waters. However, to be an effective partnership, the Tribes and their partners need
additional funding. These requests are as follows:

Intergovernmental Policy Council (IPC) $1.10 million

The four Tribes, the State of Washington and NOAA National Ocean Service,
through the Marine Sanctuary Program, have formed the Intergovernmental Policy
Council (IPC). The IPC is intended to strengthen management partnerships through
coordination and focus of work efforts. Through this partnership, the entities hope
to maximize resource protection and management, while respecting existing jurisdic-
tional and management authorities. While the IPC has received some funding from
the Marine Sanctuary Program, the current funding does not provide for full partici-
pation in activities that will build the partnerships necessary to coordinate manage-
ment and research activities within the Olympic Coast National Marine Sanctuary.

For the IPC to continue to expand its capacity for program operations, technical
staff participation and development of collaborative research efforts, long-term pro-
gram funding is needed. The four coastal treaty Indian Tribes, the State of Wash-
ington and the Olympic Marine Sanctuary needs $1.10 million in fiscal year 2009
to support their IPC efforts to transition into an ocean ecosystem-based manage-
ment system.

As existing marine resource management transitions to an ecosystem-based man-
agement approach a forum and coordinating body such as the IPC will need the ca-
pacity to collect and organize information that will propel discussions and rec-
ommendations into decisions and actions.

Rockfish Assessment and Habitat Mapping $2.07 million

The Hoh River Tribe, Makah Tribe, Quileute Tribe, Quinault Indian Nation and
the state hope to conduct a five-year ocean monitoring and research initiative to
support and transition into an ecosystem-based management of rockfish. The pro-
posal would augment the National Oceanic and Atmospheric Administration exist-
ing Northwest Science Center trawl survey data with additional State and Tribal
survey data from areas currently not sampled on the continental shelf and slope.
It would also expand the existing groundfish port sampling program for the region.
Both of these data sources are essential to evaluate stock status and abundance. Fi-
nally, it would accomplish a comprehensive assessment of the coastal ecosystem and
its associated species groups.

Effective management of the ocean ecosystem and its associated resources re-
quires the development of baseline information against which changes can be meas-
ured. This initiative will expand on and complement existing physical and biological
databases to enhance ecosystem-based management capabilities. In turn, this will
support ongoing efforts by the State and Tribes to become more actively engaged
in the management of offshore fishery resources. Transition to ecosystem-based
management requires expansion of the current resource assessment surveys and
ocean monitoring systems off the Olympic coast.

Effective conservation actions for rockfish and other groundfish species will de-
pend on accurate knowledge and distribution of sea-floor habitat types and species
found within the region. The establishment of this finer-scale biological database is
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an essential step toward improving the region’s forecasting capability of stock status
and abundance.

The partners hope to:

—Conduct a comprehensive stock assessment of rockfish resources found along
the continental shelf and slope off the Olympic coast and enhance the existing
groundfish port sampling efforts.

—Convene a State, Tribal and Federal technical workgroup to develop the sam-
pling protocols and assessment methodologies necessary to incorporate this ad-
ditional survey information into the annual Federal stock assessment and fore-
casting process.

—Increase biological sampling through the expansion of State and Tribal port
sampling in Westport, La Push and Neah Bay to ensure complete coverage of
all groundfish fisheries (such as sablefish, flatfish and lingcod), of which rock-
fish are a component of the catch.

—Complete multi-beam side-scan sonar mapping and surveying of the seabed off
the Olympic coast in cooperation and partnership with the Olympic Coast Na-
tional Marine Sanctuary.

—~Collaborate on a research plan with the Olympic Coast National Marine Sanc-
tuary and assist in completing the sonar mapping of seafloor relief and sub-
strate.

—Develop a State and Tribal collaborative effort to address emerging ecosystem
management concerns such as the status and abundance of deep-water coral
and sponge communities that benefit the entire region.

The economic value associated with effective marine resource protection is huge.
Not only are marine areas crucial for our natural resources and those that use
them; they are bridges of commerce between nations and continents. Healthy oceans
are essential if we value stable climates that will sustain our economies and our
lives. Tribes must be partners in the efforts to research, clean up and restore the
environs necessary to deal with identified problems.

BACKGROUND

When our ancestors signed treaties, ceding millions of acres of land to the United
States government, they reserved fishing, hunting and gathering rights in all tradi-
tional areas. These Constitutionally-protected treaties, the Federal Trust Responsi-
bility and extensive case law, including the U.S. vs. Washington Decision of 1974,
all consistently support the role of Tribes as natural resource managers, on and off
reservation. In Washington State, these provisions have developed into a generally
successful co-management process between the Federal, State and Tribal govern-
ments. The co-management route is the one and only path that leads to true sus-
tainability in our region, and is the tool that must be used to meet the many envi-
ronmental challenges we face, such as polluted and over-appropriated waters, spe-
cies decline and climate change. Treaties are nation-to-nation accords, and Tribes
have always been outstanding natural resource managers and stewards of the land.

However, the Federal government has chosen to cut funding to natural resource
management programs over the past six years. There is no question that this jeop-
ardizes the bond of trust between our governments. It also jeopardizes management
programs and infrastructure critically important to co-management and to the
health and vitality of natural resources, and the Tribal and non-tribal people they
sustain. The timing of funding cuts could not have been worse. We are facing many
environmental and natural resource management challenges in the Pacific North-
west, caused by human population expansion and urban sprawl, increased pollution
problems ranging from storm water runoff to de-oxygenated or “dead” areas in the
Hood Canal, parts of Puget Sound and in the Pacific Ocean. The pathway to the
future is clear to us. The Federal, State and Tribal governments must strengthen
our bond and move forward, together, with the determination and vigor it will take
to preserve our heritage. Together, we must focus on the needs of our children, with
an eye on the lessons of the past.

OUR MESSAGE

Our message to you now is that achieving such objectives requires adequate fund-
ing. The Tribes strive to implement their co-management authority and responsi-
bility through cooperative and collaborative relationships with the State and local
communities. We constantly seek ways to restore and manage these precious nat-
ural resources in a manner that can be supported by all who live in this area. The
work the Tribes do benefits all the citizens of the State of Washington, the region
and the nation. But the increasing challenges I have described and the growing de-
mand for our participation in natural resource/environmental management requires
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increased investments of time, energy and funding. Restoring and protecting these
natural resources is essential to the economy and the quality of life that is so valued
by those who live in the Northwest.

We are sensitive to the budget challenges that Congress faces. We recognize that
this Administration has greatly reduced the allocation to discretionary domestic
spending during the last several years, which makes it increasingly difficult to ad-
dress the many requests you receive. Still, we urge you to maintain and increase
the allocation and appropriations for priority ecosystem management initiatives.
The need for an ecosystem-based management approach for Washington’s marine
waters have come into sharp focus in recent years with major studies by the U.S.
Commission on Ocean Policy and the Pew Charitable Trust. In its report, “An Ocean
Blueprint for the 21st Century,” the Ocean Commission essentially concluded that
the oceans are sick, and estimated the costs for reversing declines and restoring
coasts and oceans nationwide at about $4 billion annually. Follow through on that
report has obviously not approached that level of investment—and it might not for
some time. But, for the sake of sustainable health, economies and the natural herit-
age of this resource, it is critically important for Congress to do more than it has,
and to direct Federal agencies to do even more to coordinate their efforts with State
and Tribal governments.

As frequently attributed to Chief Seattle (Sealth), Tribes believe all things are
connected. That is why we believe only through a holistic ecosystem management
approach can we find success in achieving a healthy environment and robust nat-
ural resources. However, all of this requires adequate funding.

CONCLUSION

Clearly, Western Washington Tribes are leaders in the Northwest salmon recov-
ery effort. The Tribes possess the legal authority, technical and policy expertise, and
effective programs to address impacts on wild salmon from harvest and hatcheries.

The Tribes are strategically located in each of the major watersheds, and no other
group of people is more knowledgeable about the natural resources than the Tribes.
No one else so deeply depends on the resource for their cultural, spiritual and eco-
nomic survival. Tribes seize every opportunity to coordinate with other govern-
ments, and non-governmental entities, to avoid duplication, maximize positive im-
pacts and emphasize the application of holistic ecosystem management. We continue
to participate in resource recovery and habitat restoration on an equal level with
the State of Washington and the Federal government because we understand the
great value of such cooperation.

We ask that the Senate help us in our efforts to protect and restore our great nat-
ural heritage and support our funding requests. Thank you.

PREPARED STATEMENT OF THE UNITED STATES SECTION OF THE PACIFIC SALMON
COMMISSION

Mr. Chairman, my name is W. Ron Allen and I serve as an Alternate Commis-
sioner on the Pacific Salmon Commission (PSC) and as the Chair of the Budget
Committee for the U.S. Section of the Commission. The Pacific Salmon Treaty
(Treaty) between the United States and Canada was established in 1985. An Agree-
ment was concluded in June of 1999 (1999 Agreement) that established new abun-
dance-based fishing regimes under the Treaty and made other improvements in the
Treaty’s structure. During fiscal year 2009, the PSC will implement new Treaty
fishing regimes that are currently being renegotiated. The U.S. Section recommends
that Congress:

—fund the Pacific Salmon Treaty Line Item of the National Marine Fisheries
Service at $8,000,000 for fiscal year 2009, restoring $1,000,000 previously pro-
vided by Congress in fiscal year 2005. This funding provides the technical sup-
port for the states of Alaska, Washington, Oregon and Idaho and the National
Marine Fisheries Service to implement the salmon stock assessment and fishery
management programs required to implement the Treaty fishing regimes. In-
cluded within the total amount of $8,000,000 is $400,000 to continue a joint
Transboundary River Enhancement Program as required by the Treaty.

—fund the Pacific Salmon Treaty Chinook Salmon Agreement line item of the Na-
tional Marine Fisheries Service for fiscal year 2009 at $1,844,000, level funding
from what was provided by Congress for fiscal year 2008. This funding con-
tinues to be necessary to acquire the technical information to implement abun-
%ance-based Chinook salmon management program provided for under the

reaty.
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The base Treaty implementation projects include a wide range of stock assess-
ment, fishery monitoring, and technical support activities for all five species of Pa-
cific salmon in the fisheries and rivers from Southeast Alaska to those of Wash-
ington, Oregon, and Idaho. The states of Alaska, Washington, Oregon, and Idaho,
and the National Marine Fisheries Service (NMFS), are charged with carrying out
a major portion of the salmon fishery stock assessment and harvest management
actions required under the Treaty. Federal funding for these activities is provided
through NMFS on an annual basis. The agency projects carried out under PSC
funding are directed toward acquiring, analyzing, and sharing the information re-
quired to implement the salmon conservation and sharing principles of the Treaty.
A wide range of programs for salmon stock size assessments, escapement enumera-
tion, stock distribution, and catch and effort information from fisheries, are rep-
resented. The information from many of these programs is used directly to establish
fishing seasons and harvest levels.

Congress increased this funding in fiscal year 2005 to a total of $8,000,000 to pro-
vide for programs needed to implement the new abundance-based fishing regimes
established under the 1999 Agreement, but the level was reduced in subsequent
years. The U.S. Section recommends that $8,000,000 be restored in fiscal year 2009
to allow full implementation of Treaty provisions. The 1999 Agreement and the fish-
ery regimes currently being renegotiated, include fishing arrangements and abun-
dance-based management approaches for Chinook, southern coho, Northern Bound-
ary and Transboundary River fisheries. The $400,000 that has been provided since
1988 for a joint Transboundary River enhancement program with Canada is in-
cluded in this amount.

In 1996, the United States adopted an abundance-based approach to managing
Chinook salmon fisheries in Southeast Alaska. Under this approach, Chinook har-
vest levels are based on annual estimates of Chinook abundance. This system re-
placed fixed harvest ceilings agreed to in 1985, which did not respond to annual
fluctuations in Chinook salmon populations. Under the 1999 Agreement, this abun-
dance-based management approach was expanded to all Chinook fisheries subject
to the Treaty. Beginning in fiscal year 1998, Congress provided $1,844,000 to allow
for the collection of necessary stock assessment and fishery management informa-
tion to implement the new approach. Through a rigorous competitive technical re-
view process, the states of Alaska, Washington, Oregon, and Idaho, and the twenty-
four treaty tribes are using the funding to support research and data collection
needed to implement abundance-based Chinook salmon management coast-wide
under the new Agreement. The U.S. Section recommends level funding of $1,844,000
for fiscal year 2009 to support the implementation of abundance-based Chinook
salmon management.

The United States and Canada agreed in 1988 to a joint salmon enhancement pro-
gram on the Transboundary Rivers, which rise in Canada and flow to the sea
through Southeast Alaska. Since 1989, Congress has provided $400,000 annually for
this effort through the National Marine Fisheries Service International Fisheries
Commission line item under the Conservation and Management Operations activity.
Canada provides an equal amount of funding and support for this bilateral program.
This funding is included in the $8,000,000 the U.S. Section is recommending for the
fiscal year 2009 NMF'S Pacific Salmon Treaty line item.

This concludes the statement of the U.S. Section of the PSC submitted for consid-
eration by your Committee. We wish to thank the Committee for the support that
it has given us in the past.

SUMMARY OF PROGRAM FUNDING FOR THE U.S.-CANADA PACIFIC SALMON TREATY

Amount
Department of Commerce: Pacific Salmon Treaty Line Item:
Fiscal year 2007 appropriation $7,000,000
Fiscal year 2008 appropriation ! 5,592,000
Fiscal year 2009 administration request 5,616,000
Fiscal year 2009 U.S. Section recommendation 8,000,000
Pacific Salmon Treaty—Chinook Salmon Agreement Line Iltem:
Fiscal year 2007 appropriation 1,844,000
Fiscal year 2008 appropriation 1,844,000
Fiscal year 2009 administration request 1,844,000
Fiscal year 2009 U.S. Section recommendation 1,844,000
1The recommended fiscal year 2008 amount includes $400,000 provided for the Joint Transboundary River Enh t Program previously

funded under the NMFS International Fisheries Commission account.
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PREPARED STATEMENT OF THE INDEPENDENT TRIBAL COURTS REVIEW TEAM

Thank you and I am honored for the opportunity to submit this testimony on be-
half of the Independent Tribal Court Review Team. I would like to address the seri-
ous funding needs of Tribal Courts and our requests and recommendations for the
fiscal year 2009 budget for the Office of Tribal Justice in the Department of Justice.

For the past two years, our Independent Review Team, under a commercial con-
tract by the BIA, has been traveling throughout Indian Country reviewing 25 Tribal
and CFR Courts. The scope of our research project, the first of its kind, was to: (1)
Provide assistance to Tribes by performing an assessment of their Tribal Courts;
and (2) provide information to the BIA and Office of Management and Budget
(OMB) regarding the status of Tribal Courts.

We are confident that this is the most comprehensive information compilation ef-
fort ever undertaken, and completed, regarding Tribal Courts and it is the strong
recommendation of the Independent Tribal Courts Review Team that the Federal
Tribal Courts budget be substantially increased in the fiscal year 2009 budget. Our
Team has been to 25 Tribal Courts and we feel safe in saying that there is no one
with more awareness of the current needs of Tribal Courts than our Review Team.

Budget Priorities, Request and Recommendations—$70.0 Million

+$58.4 million authorized under the Indian Tribal Justice Act of 1993, Public
Law 103-176, 25 USC 3601 and re-authorized in year 2000 Public Law 106-559 (no
funds to date).

+$11.6 million above the fiscal year 2008 enacted level for Tribal Courts.

Support the continuance of set-asides in the Office of Tribal Justice Programs.

Justification

There are approximately 299 tribal judicial systems in Indian country and 156 of
these tribal and BIA Courts of Indian Offenses, commonly referred to as CFR
Courts (Code of Federal Regulations), are BIA funded. All Tribal Court operational
costs are funded under contracts, which provide less than 74 percent of need.

The President’s fiscal year 2008 enacted levels are inadequate to support the oper-
ations and utility of the Tribal Justice Systems. We respectfully request Congress
to take a close look at these funding levels. Our research did not identify any area
that could withstand a decrease without causing harm to Tribal Court systems and
Indian people. Specifically, we request the following funding in the fiscal year 2009
budget above the fiscal year 2008 enacted levels:

Line Items Flscaglniiiédzoog FTI?icbaallYF?:Juggtﬂsg

Tribal Courts $8.630 million | +$11.6 million
Tribal Grants:

Youth Programs 14.1 million + 10 million

Indian Alcohol & Substance Abuse 5.180 million +10 million

Construction 8.630 million +10 million

Sex Offender 940,000 =+ 5 million
Indian Country Detention Centers 8.630 million + 10 million

The Justice Department has developed grants for a variety of current Tribal
Courts programs. Unfortunately, those grants will eventually run out and it is
doubtful that most Tribes will have the funds to continue to provide those services.
Some Tribes, unfortunately, do not place a priority on seeking grant funds for ex-
actly this reason. In addition, some of those grants fund what are generally consid-
ered to be permanent Court needs, such as Judge or clerk. As Examiners, we men-
tion to Tribes that they should not rely on grant funds as permanent funding. How-
ever, most Tribes have few other means to fund permanent positions. Federal re-
sources used for temporary grant-funded Tribe Court initiatives too often turn out
to be temporary programs. (We also note that the Tribes who need the most assist-
ance tend to be the Tribes least able to acquire grant funds.) We wonder if it would
be better if such funding were placed into a permanent Tribal Court funding ac-
count.

It is a positive thing if a Tribe has recognized some Court needs and used its
grant writers to find grant money to address those needs. To decrease the potential
for harm when those funds are discontinued, those programs should contain or re-
quire the Tribe to develop formal plans for when the funds no longer exist. This
would include, for example, redistribution of a caseload, records transfer and seek-
ing new continuation funding. We general recommend the Court develop formal
plans to address what will happen to projects in planning for the eventual loss of
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grant funds, particularly for those projects and positions, which would otherwise be
considered permanent.

It is to the credit of many Tribes that they do seek and have had success in ob-
taining grant funds for the Courts. Grant funds enable the Court to supplement
staff or develop programs needed by the Tribe. Several areas, funded through
grants, have proven to be successful, regardless of how brief the grant is and regard-
less of the relative size and wealth of the Tribe. This includes Computerization,
Staff Development and Training, Code Development and grants curbing Meth-
amphetamine Abuse.

Tribes are expected to make do with money from the Bureau of Indian Affairs
(BIA). The elimination of these funds will be catastrophic to the Tribal Courts and
Judicial Systems. The remaining funds will only assist a small number of Tribes,
hardly the intent of the Indian Tribal Justice Act. It was the intent of all involved
to examine and determine the adequacy of the current Federal funding levels for
Tribal Courts. Our research indicates that Tribal Courts are at a critical stage in
terms of need. Tribal Court systems have Trial and Appellate Courts, conduct jury
trials, within Courthouses that need improvements, and Tribal Bar listings and
fees. Nationwide, there are 156 Tribes with Courts that receive Federal Funding.
These Tribes divide a mere $11.4 million in Federal funds. Tribal Courts must deal
with the very same issues state and Federal Courts confront in the criminal context,
including, child sexual abuse, alcohol and substance abuse, (namely Methamphet-
amine), gang violence and violence against women just to name a few. Tribal
Courts, however, must address these complex issues with far less financial resources
than their Federal and state counterparts.

It is clear that Tribal Courts and justice systems are vital and important to the
communities where they are located. Tribes value and want to be proud of their
Court systems. There are many positive aspects about Tribal Courts. After decades
of existence, many Tribal Courts, despite minimal funding, have achieved a level of
experience and sophistication approaching, and in some cases surpassing, local non-
Indian Courts. Tribal Courts, through the Indian Child Welfare Act, have mostly
stopped the wholesale removal of Indian children from their families. Indian and
Non-Indian Courts have developed formal and informal agreements regarding juris-
diction. Tribal governments have recognized the benefit of having law-trained
Judges, without doing away with Judges who have cultural/traditional experience.
Judicial training that addresses the existing problems in Indian Country, while also
being culturally sensitive, is essential if our efforts are to be effective in deterring
and solving crime in Indian communities.

With the passage of the Indian Tribal Justice Act, Public Law 103-176, 25 U.S.C.
§3601 et seq. (the “Act”), Congress found that “[T]ribal justice systems are an essen-
tial part of tribal governments and serve as important forums for ensuring public
health, safety and the political integrity of tribal governments.” 25 U.S.C. § 3601(5).
Congress found that “tribal justice systems are inadequately funded, and the lack
of adequate funding impairs their operation.” 25 U.S.C. §3601(8). In order to rem-
edy this lack of funding, the Act authorized appropriation of base funding support
for tribal justice systems in the amount of $50 million for each of the fiscal years
1994 through 2000. 25 U.S.C. § 3621(b). An additional $500,000 for each of the same
fiscal years was authorized to be appropriated for the administration of Tribal Judi-
cial Conferences for the “development, enhancement and continuing operation of
tribal justice systems . . .” 25 U.S.C. §3614.

Our research also indicates that grant programs at Justice were only moderately
effective. Tribes often did not have funding to maintain grant funded programs after
the conclusion of the grant. These programs were often eliminated after the conclu-
sion of the grant. We did, however, identify several areas where grants were, or
could be effective. These are grants providing for:

—Computer Upgrade, Training and Court Management Software.—Tribes gen-
erally do not have available funds to upgrade their use of computer technology.
Increased use of computer technology improves the function of the Court and
even may result in Court staff savings due to the decreased staff time needs.

—Digitizing of Tribal Codes.—Tribes most often collect their Codes in very large
three ring binders. Everyone does not always receive new law. It is difficult to
obtain a copy of the Code. If Codes are digitized, they can be easily distributed
on CD and even be placed on the Tribal website. The result is a more efficient
system

—Development of MOU/MOAs with Local Non-Indian Jurisdictions.—There is a
large and growing problem resulting from the Oliphant Case. Tribal jurisdic-
tions have no control over unlawful acts committed by non-Indian offenders.
This has specifically resulted in drug dealers and methamphetamine labs mov-
ing on to Indian lands. Many Tribes and non-Indian jurisdictions have devel-
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oped MOU/MOAs that provide for jurisdictional compromise between Law En-
forcement and Courts. More of these agreements should be encouraged.

—Administration of Tribal Courts.—Tribal legislatures and Administration gen-
erally have several areas of relationship; including hiring, payroll, and financial
administration of the Court. Often, Tribal governments are confused and very
concerned about where to draw the line regarding the relationship with the
Court. They do not want to violate the Courts independence. Tribes need help
to formally develop the relationship between the Courts and other governmental
entities. This may include such things as development of an over-site committee
and a judicial employment contract.

Independent Tribal Court Review Team Report Findings

The Independent Tribal Court Review Team completed the Tribal & CFR Court
Reviews Project Fiscal Year 2006 Final Report. The Report contains 132 findings
regarding all areas involving Tribal Courts. Many of the findings support the rec-
ommendations made above, including several indicating that Tribal Courts are
under-funded. We list some of these below:

—Finding #38.—The Federal Funds are inadequate to fund most Court needs.
Other Court needs such as technology, supplies, travel and training, are usually
assumed by the Tribe. These needs are often provided by decreasing available
funds for Tribal Programs. Or, the needs are simply not provided and the
Courts must make due without these services.

—Finding #32.—Almost all Courts are under-funded. Court budgets vary widely.
When you get beyond the few Tribes with very successful economic development
ventures, a substantial number of the Courts, approximately 90 percent, are
under-funded. They are missing staff positions and common items such as a
safe, a Court recording system, telephone systems, or security systems. Almost
every Court that is under-funded is still mostly functional.

—Finding #33.—Many are under-funded at a critical level. Some contracted
Courts are very poor. There are Courts with only a part-time Judge and a
Clerk. They must rely on Administration for simple items, such as printer ink.
There is no training. Salaries are below the poverty level. We have seen Courts
that operate on less than $25,000 per year. We have seen groups of Tribes with
low Federal funding numbers joined into a single overworked Court system that
can only provide limited 