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S. 2838, THE FAIRNESS IN NURSING HOME
ARBITRATION ACT

WEDNESDAY, JUNE 18, 2008

UNITED STATES SENATE,
SUBCOMMITTEE ON ANTITRUST, COMPETITION POLICY AND
CONSUMER RIGHTS, OF THE
COMMITTEE ON THE JUDICIARY,
AND THE SPECIAL COMMITTEE ON AGING,
Washington, D.C.

The Subcommittees met, pursuant to notice, at 10:30 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Herb Kohl,
Chairman of the Subcommittee, presiding.

Present: Senators Kohl, Feingold, Salazar, Hatch, and Martinez.

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Chairman KoOHL. We will call this hearing to order and proceed.
Today we are here to examine arbitration agreements in nursing
home admissions contracts. We are conducting a joint hearing with
both the Judiciary and the Aging Committees because the issue in-
volves access to justice as it relates to the 1.5 million Americans
currently in long-term care facilities and all those who may some-
day need this kind of care.

Over the past several years, more and more long-term facilities
have required incoming residents to sign mandatory arbitration
agreements. By signing these agreements, residents give up their
right to go to court. It is important to note that we believe the vast
majority of nursing homes are doing a very good job and working
hard to deliver quality care. But we must protect the rights of
those who receive inadequate care to hold poor-performing facilities
publicly accountable.

As we will hear today, Mr. Kurth and his family want to protect
others from the tragedy they have suffered and to send a strong
message to underperforming facilities that harmful care is not ac-
ceptable. The experience of placing a family member in a long-term
care facility is very emotional. Often the decision is the last resort
after a medical emergency or when a family acknowledges that
they cannot provide the level of care their loved one needs.

The family’s sole focus is on finding the best facility, not studying
technical legal clauses buried in the document. Many incoming
residents lack the capacity to make even simple decisions, much
less judge the legal significance of an arbitration agreement. Most
are unaware that they are signing away their right to go to court.
Typically, admissions agreements are presented on a take-it-or-

o))
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leave-it basis. Residents have few choices because they require im-
mediate admission or because there are no other facilities in the
area. And as a result, whether or not they understand the arbitra-
tion provision, they all feel compelled to sign in order to ensure
that their loved one will be admitted.

In response to these concerns, Senator Martinez and I have in-
troduced a narrowly targeted bill which would invalidate manda-
tory arbitration agreements in long-term care facility contracts. It
is important to note that our bill does not preclude arbitration as
an option for resolving disputes.

As proponents of arbitration emphasize and with whom I agree,
arbitration can be a timely, efficient, and less adversarial option for
resolving disputes and going to court. However, it is critical that
the decision to use arbitration be made voluntarily by both parties
and only after a dispute occurs. It is only fair that families and
residents have the opportunity to make an informed decision based
on the facts of their particular case. After the dispute, if both par-
ties feel that arbitration will truly offer a fair shake, as its pro-
ponents argue, then they should be free to agree to it at that time.

[The prepared statement of Senator Kohl appears as a submis-
sion for the record.]

We will now turn to the Ranking Member of the Subcommittee,
Senator Hatch, for any comments he may have.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman. It is always a pleas-
ure to be with you, and I appreciate the important work that you,
Mr. Chairman, and Senator Martinez have dedicated to this issue.
Your intentions are noble, and I agree that it is vital that we en-
sure that our Nation’s seniors receive proper medical and nursing
home care. Unfortunately, I do not believe that S. 2838 meets our
common goal of controlling costs which is required to sustain an
appropriate and professional level of nursing home care for our
growing senior population.

Mr. Chairman, as you well know, our Nation faces a crisis. Out-
of-control health care costs are the single most significant fiscal
issue facing our Nation. In fact, I consider four major issues—Med-
icaid, Medicare, Social Security, and energy—to be the issues of the
next 5 to 10 years that are going to make or break our Nation, and
we have got to solve these problems. We have to eliminate waste
and needless costs whenever possible.

The numbers confronting us are truly staggering. The Depart-
ment of Health and Human Services’ Centers for Medicare and
Medicaid Services estimate that as a percentage of gross domestic
product, health care spending will increase from 16.3 percent in
2007 to 19.5 percent in 2017. In other words, in the next 10 years,
health care costs will increase faster than our Nation’s GDP by at
least 1.9 percent a year. That means by 2017 our Nation will spend
$4.3 trillion a year on health care. To place this sum in the proper
context, $4.3 trillion was the approximate size of Japan’s entire
economy in 2007. To me, the bottom line is this: If we do not cur-
tail costs, we could very well bankrupt our Nation. And given this
historic challenge, we should take care before advancing any legis-
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lation that would unduly increase costs and undermine access to
affordable care. Unfortunately, I believe that will be the unex-
pected consequence of this legislation. But I have got an open
mind, and I am certainly going to listen.

Arbitration clauses were not capriciously added to nursing home
contracts. According to a report by Aon Global Risk Consulting ti-
tled “Long Term Care 2008 General Liability and Professional Li-
ability,” nursing home liability costs exploded in the late 1990s. In
those States that enacted tort reform, long-term care liability costs
plummeted. Regrettably, most States have not enacted these re-
forms. Yet the report also concludes long-term health costs have
begun to “level” in non-reforming States, in part because of arbitra-
tion clauses.

Now, this is a promising development. I believe that S. 2838 will
relinquish these initial gains, and I fear that small business own-
ers will be unable to afford or obtain additional liability insurance.
As a result, many of them will be forced out of business.

I also have trepidation that it will be the less-well-off seniors
who will be unable to afford the resulting increases in nursing care
prices, and as a consequence, their care will needlessly suffer. Both
of these avoidable prospects will be caused by the elimination of ar-
bitration clauses, in my opinion.

Let me be clear. I am deeply concerned about nursing home
abuse. The violation of a patient’s trust just cannot be tolerated. I
have read the Government Accountability Office report that you re-
quested, Mr. Chairman, and I was struck by its conclusions. This
report stated that there are serious deficiencies in nursing home
care which are not being adequately reported to the Federal agen-
cies responsible for monitoring Medicare and Medicaid patient care.
And while I agree that these problems need to be addressed, I be-
lieve we should also acknowledge the important initiatives
launched by the nursing home industry. These initiatives have
made great strides in ensuring that a professional level of care is
maintained at all nursing homes.

Now, Mr. Chairman, as I stated at the beginning of my remarks,
I deeply appreciate the leadership that you and Senator Martinez
have shown on this issue. However, I must admit that I have seri-
ous concerns with this legislation due to my belief that it will not
achieve our common goal of controlling costs that will enable us to
sustain an appropriate level of nursing home care for our growing
senior population. And these are matters that we just have to work
through and hopefully resolve, and hopefully I can be of assistance
to you in getting it resolved in the right way, because I have—I
think we have the same goals in mind. We have the same hopes
that we can get this system so it works better than it does today.

I appreciate you doing this, and as usual, it is always a pleasure
to work with you.

Chairman KoHL. Thank you very much, Senator Hatch.

Senator Martinez?

STATEMENT OF HON. MEL MARTINEZ, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator MARTINEZ. Thank you very much, Mr. Chairman. I am
delighted to be here with you this morning. I thank you for calling
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this important hearing, and we are here today to consider whether
nursing homes should be able to require their patients to sign away
their right to a jury trial as a condition of admittance to a facility.
And while I believe arbitration is a valid way to settle business and
financial disputes, it should be a completely voluntary process
where both parties have a reasonable opportunity to understand
the benefits and the consequences of agreeing to arbitrate future
disputes.

As a practicing attorney for many years, I had the opportunity
on many occasions to participate in arbitration proceedings. And
like the Chairman, I believe that alternative dispute resolution is
a very legitimate way to resolve disputes, but it particularly should
be limited and should apply in the intent of what the Arbitration
Act was intended to do, which is with people in similar positions
when they are entering into the decision to arbitrate. It is clear to
me, however, that prospective nursing home residents, one of our
Nation’s most vulnerable populations, should not be forced to de-
cide the forum for resolving their potential claims as a condition of
admittance to a nursing home. Allowing pre-dispute arbitration
agreements for resolving future nursing home disputes forces pa-
tients and their families to choose between quality care and fore-
going their rights within the judicial system. That is hardly a free
and voluntary choice, and it is well beyond the original intent of
our arbitration laws.

The Federal Arbitration Act of 1925 was originally enacted to
provide parties an alternative forum for voluntarily and efficiently
resolving potential business disputes. But more and more fre-
quently, nursing homes are requiring patients to agree to arbitra-
tion as the sole vehicle for dispute resolution before patients actu-
ally take residence in the facility. I believe this is an unwarranted
expansion of binding arbitration, and if after a dispute or claim
arises both the patient and the nursing home freely were to decide
to arbitrate their case, then this legislation would allow that as
well. So that decision to arbitrate is clearly voluntary and may be
the best way to resolve a particular dispute.

Some in the arbitration industry themselves feel that included in
this is the American Arbitration Association, one of the country’s
largest forums, generally refused cases over nursing home care
where the patient was forced to sign a pre-dispute arbitration
agreement prior to admittance. They recognize the vulnerability of
nursing home residents and their families at the time of admission
when they are most vulnerable, when they are most distraught,
when they are most concerned, and that is not a time when we
should be asking them to make a legal decision that they would
knowingly make at that time to bind themselves to only arbitration
as their sole remedy.

Nursing home disputes often involve allegations of neglect and of
abuse, and, unfortunately, the prospects of patients and their fami-
lies being able to file a complaint in the civil justice system may
be the only way of holding nursing homes accountable. I believe it
is a way of forcing the industry to regulate itself because we do
know that their care falls in too many instances below the level of
care that we would all want to see in that industry. So the fact of
the matter is what we are doing here is removing the one incentive
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that the industry has to self-regulate and to police itself and to pro-
vide a level of care that I believe is what all of us would like to
see for this very vulnerable group of American citizens.

What Senator Kohl and I have proposed in our legislation is to
restore the Federal Arbitration Act to its original intent by requir-
ing that agreements to arbitrate nursing home disputes be made
after the dispute has actually arisen. S. 2838, the Fairness in
Nursing Home Arbitration Act of 2008, will help to ensure that ar-
bitration is a voluntary process for both parties involved and not
a coerced forum to resolve disputes. Every American deserves equal
protection under the law and the right to seek legal recourse when
they are harmed by others, and I really do believe that this bill
goes a long way in helping to maintain that balance between the
vulnerable population of nursing home patients and the big busi-
nesses that run the nursing homes.

Thank you, Mr. Chairman.

Chairman KoHL. Thank you, Senator Martinez.

We turn now to our panel of witnesses. Our first witness will be
David Kurth. Mr. Kurth is from Burlington, Wisconsin, and is an
engineering project manager at MedPlast in Elkhorn, Wisconsin.
Mr. Kurth is here to discuss his family’s experience with nursing
home arbitration agreements.

Our next witness will be Alison Hirschel. Ms. Hirschel is the
President of the National Consumer Voice for Quality Long-Term
Care, a grass-roots advocacy group. Ms. Hirschel is also the elder
law attorney at the Michigan Poverty Law Program.

Next we will be hearing from Kelley Rice-Schild. Ms. Rice-Schild
is the owner and executive director of Floridean Nursing Home in
Miami, Florida. Floridean is a family-owned long-term care facility
with 60 residents. Ms. Rice-Schild is here representing the Amer-
ican Health Care Association and the National Center for Assisted
Living.

Our next witness will be Kenneth Connor. Mr. Connor is an at-
torney at Wilkes & McHugh, a civil litigation law firm where he
specializes in cases involving nursing home abuse and neglect.

The final witness will be Stephen Ware. Mr. Ware is a professor
at the University of Kansas Law School where he specializes in ar-
bitration.

We thank you all for appearing at our Subcommittee’s hearing
today, and if you will all now stand and raise your right hand and
take the oath. Do you affirm that the testimony you are about to
give before this Committee will be the truth, the whole truth, and
nothing but the truth, so help you God?

Mr. KurTH. I do.

Ms. HirscHEL. I do.

Ms. RICE-ScHILD. I do.

Mr. CONNOR. I do.

Mr. WARE. I do.

Chairman KoHL. Thank you so much.

Mr. Kurth, we will take your testimony.

STATEMENT OF DAVID W. KURTH, BURLINGTON, WISCONSIN

Mr. KURTH. Chairman Kohl, Ranking Member Hatch, and distin-
guished members of the Committees, thank you for the invitation
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to speak to you today. I would also like to acknowledge my sister,
Kim, and my mother, Elaine, who are both accompanying me here
today.

I am here to express my family’s support of S. 2838, the Fairness
in Nursing Home Arbitration Act, and I would like to thank Sen-
ators Martinez and Kohl for introducing this bill.

My name is David William Kurth, and my father’s name was
William Frederick Kurth. He loved our country and served many
years as an officer in both the United States Army and the Wis-
consin National Guard. My father was an Eagle Scout, a Boy Scout
leader, and served as a volunteer fireman for more than 25 years
in our community.

My father entered Mount Carmel Nursing Home in October of
2004. In February, he fell and broke his hip and had to spend sev-
eral days in the Burlington Hospital having his hip repaired.
Shortly after returning to Mount Carmel Nursing Home, his left
leg was broken again during physical therapy that was improperly
applied. My mother said that the therapist insisted that my fa-
ther’s leg must be fully straightened. My mother said also that my
father was screaming in pain and trying his best to resist their ef-
forts. Yet they did not listen, and as a result, they broke his leg.

It was at this same time he contracted MRSA infection. Also dur-
ing this time, his health care coverage was changed from Medicare
to Medicaid. The very day his coverage changed, he was moved
from his private room in the Medicare wing to a shared room in
the Medicaid wing of the nursing facility. His new room was filthy
and smelled of feces. The bed he was placed in was coated with
dirt. My wife and I had to clean his room and his bed. The bath-
room he shared with three other men had not been properly
cleaned in weeks, possibly months.

On one occasion, I found the room to reek of feces. There was a
rag with feces next to my father’s face on his feeding table. His
clean clothes were on the floor intermingled with several changes
of soiled sheets. Even though my father had contracted the MRSA
infection, the staff made no attempt to protect his roommates, his
visitors, or even their own staff from contracting this very commu-
nicable disease.

In April, Dr. Ryan found two or three small bedsores on my fa-
ther’s backside and instructed the wound care nursing team to give
special attention to these wounds. What we did not know was that
around this same time the management of the facility had made
a cost-cutting move and disbanded the wound care team. What this
meant was that the wound care for over 150 patients that had pre-
viously been done by a team of people was now to be attended by
only one nurse. Records show that this sole wound care nurse
never attended to my father’s wounds during the months of April
or May, even after it was brought to her attention by the visiting
doctor.

After examining my father again prior to Memorial Day, the doc-
tor immediately rushed my father to the emergency room. The doc-
tor told us how shocked he was at the poor care my father had re-
ceived. He had also told us that my father was terminally ill and
that he did not have much chance of surviving his infections. My
father died on June 25, 2005, from sepsis of the blood due to infec-
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tions caused by approximately 13 bedsores. Most of these bedsores
ran deep into the bones of his hips and pelvis. The infections were
caused by the excrement and urine that was not properly cleansed
from the wounds for days at a time. The bedsores were caused by
neglect.

The wound care nurse that was responsible for caring for my fa-
ther has been charged and found guilty of criminal neglect by the
State of Wisconsin for her actions.

On the day of my father’s memorial service, a Kindred represent-
ative contacted me to express her concerns for the way my father
suffered and said they felt responsible and wanted to pay for my
father’s funeral expenses. I declined her offer.

To make matters worse, the parent corporation of the nursing
home is hiding behind a mandatory arbitration clause to prevent
th? light of truth from being shed on their corrupt management
policies.

How can anyone in good conscience argue that it should be per-
fectly legal to trick frail, elderly, infirm senior citizens during the
most stressful time in their lives into waiving their legal rights?

My sister and I and my mother are here today to plead with you
to help right a great wrong that is being perpetrated on the elderly
of America. It is by God Almighty’s hand that you have come to
your position this day for such a time as this. Please do not let my
father’s story be allowed to happen to another innocent American.

Thank you for your time.

[The prepared statement of Mr. Kurth appears as a submission
for the record.]

Chairman KoHL. Thank you very much, Mr. Kurth.

Ms. Alison Hirschel.

STATEMENT OF ALISON E. HIRSCHEL, PRESIDENT, NATIONAL
CONSUMER VOICE FOR QUALITY LONG TERM CARE, EAST
LANSING, MICHIGAN

Ms. HIRSCHEL. Good morning, Chairman Kohl, Ranking Member
Hatch, and Senators Martinez and Feingold. Thank you very much
for inviting me to speak on behalf of NCCNHR, the National Con-
sumer Voice for Quality Long Term Care, and thank you, Senators
Kohl and Martinez, for introducing this important legislation. I am
delighted to note that Lynn Miller, a nursing home resident who
is on the NCCNHR Board, is with us today here in the front row.

For the past 23 years, I have advised long-term care consumers
about their rights and options, and I know that residents and fami-
lies often sign admissions agreements at a time of great stress in
their lives, and they do when decisions need to be made in a hurry.
Most consumers do not notice that there is a mandatory arbitration
provision in the contract they are signing, and if they do, they
might not understand them. They probably do not know that under
these provisions, the facility chooses the arbitrator. They do not un-
derstand that arbitration can be very costly for consumers, that ar-
bitration awards are generally significantly lower than jury
awards, and that there is no appeal. And the last thing on most
consumers’ minds is how they will seek a remedy if something goes
wrong. They enter a long-term care facility seeking care and com-
passion, not litigation or arbitration.
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Even if consumers understand the arbitration clause, they will
not challenge it. First, this is not a negotiation between two equal
parties. Consumers sign whatever they need to sign to get their
family member into a facility. Second, nobody wants to be consid-
ered a troublemaker before they have even entered the facility, and
to put the life of a vulnerable resident in the hands of someone who
might already be annoyed at them. And they especially do not want
to be a troublemaker about a clause in the contract that they do
not think will ever affect them.

But, of course, sometimes things do go grievously wrong. For ex-
ample, Vunies B. High was a 92-year-old Detroit area resident with
dementia. She happened to be the sister of the legendary boxer Joe
Louis. She was a graduate of Howard University and a very accom-
plished woman and a long-time teacher. Ms. High’s family placed
her in an assisted living facility because they thought that she
would be safe there. On a frigid night this past February. the staff
failed to notice when Ms. High wandered out of the facility wearing
only her pajamas. She froze to death right outside her door. Her
family then discovered that the admissions agreement they signed
contained a mandatory, binding arbitration provision that stated
that the provider had the sole and unfettered option to choose to
resolve the dispute in arbitration; the provider would choose the lo-
cation, and presumably the arbitrator; the provider would choose
the rules; and the provider retained its right to go to court if it had
any dispute against Ms. High, though Ms. High was required to
give up her right to go to court if she had a dispute against them.

Because of this agreement, Ms. High’s family may not have an
opportunity to seek redress in the courts for her tragic and pre-
ventable death. This is troubling because the potential for litigation
provides an important incentive for facilities to provide better care.
It is a way for individuals who really have been wronged in some-
times harrowing ways to hold providers accountable. And it is a
method for ensuring, in contrast to arbitration, that these abuses
are brought to light.

At the same time we are seeing more mandatory arbitration
clauses, Government studies continue to provide disturbing evi-
dence that our enforcement system is not working well. As Senator
Grassley remarked in 2007, “The enforcement system is broken.” In
my own State, complaints take an average of 90 days to inves-
tigate, and sometimes as long as a year. In that time, all evidence
disappears, and it is impossible to substantiate even the most seri-
ous and legitimate complaints. And if you cannot substantiate
them, you cannot impose a penalty.

Licensed assisted living facilities in my State are inspected less
often, less rigorously, and inspectors have even fewer tools if prob-
lems are discovered. And there is no enforcement at all in unli-
censed facilities like the one in which Ms. High’s family unwit-
tingly placed her. So enforcement cannot be an adequate substitute
for litigation in really egregious cases.

I know that opponents of this bill lament that funds that should
be spent on resident care are diverted to pay for litigation and li-
ability insurance. But I want to be clear about three important
points:
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First, what really costs taxpayers unfathomable amounts of
money is poor care itself. For example, when a Wisconsin nursing
home ignored for more than 5 days Glen Macaux’s doctor’s orders
to inspect his surgical site, the resulting infection caused septic
shock, excruciating pain, severe depression, and total disability,
and hospital bills of almost $200,000. And this is replicated over
and over across the country.

Second, even if providers were spared the expense of litigation
and high insurance premiums, there is no guarantee that they
would put that money into improving residents’ lives.

And, finally, I want to note that anti-arbitration. We are only op-
posed to pre-dispute, binding, mandatory arbitration. Arbitration
was not intended as an end run around justice or a way to keep
wrongdoing out of the public eye. In cases in which consumers have
already suffered grievous harm, Congress should not permit long-
term care facilities to add the bitter burden of denying individuals
their fundamental right of access to the courts.

Thank you.

[The prepared statement of Ms. Hirschel appears as a submission
for the record.]

Chairman KoHL. Thank you, Ms. Hirschel.

Ms. Rice-Schild.

STATEMENT OF KELLEY C. RICE-SCHILD, EXECUTIVE DIREC-
TOR, FLORIDEAN NURSING AND REHABILITATION CENTER,
MIAMI, FLORIDA

Ms. RICE-ScHILD. Thank you, Chairman Kohl, Ranking Member
Hatch, and members of the Committee. I am grateful to have the
opportunity to be with you here today and to offer the long-term
care profession’s perspective on arbitration. My name is Kelley
Rice-Schild, and I am here today on behalf of American Health
Care Association and the National Center for Assisted Living.

In addition to representing the long-term care industry, I am also
here as an owner, operator, small businesswoman, and nursing
home administrator. The Floridean in Miami was founded by my
great-grandmother, Florence Dean, in 1944 and is a high-quality
nursing facility that has been operated by a member of my family
ever since. The Floridean is the oldest nursing home in Miami and
serves as many as 60 South Floridians every day. Our mission is
to meet and exceed the expectations of our patients and their fami-
lies by providing the highest-quality care possible.

Before I address the benefits of arbitration as an alternative to
litigation, allow me to take a moment to assure the Committee that
the troubling anecdotes presented today represent the exception
rather than the rule within our long-term care community.

I am proud of the advances our profession has made in delivering
high-quality care, and we remain committed to sustaining these
gains in the future when demand for care will dramatically in-
crease.

Data tracked by CMS clearly illustrates improvements in patient
outcomes, increases in overall direct care staffing levels, and sig-
nificant decreases in quality of care survey deficiencies in our Na-
tion’s skilled nursing facilities. We remain committed to building
upon these quality improvements for the future.
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In the late 1990s, our profession was subject to an increasingly
difficult legal environment. Long-term care operators were forced
into making difficult decisions, including potential closure of facili-
ties and corporate restructuring. In addition to pursuing tort re-
form, we sought alternatives to traditional litigation, including ar-
bitration. This trend was especially true in States such as Texas,
Arkansas, and my home State of Florida, where State laws fostered
an exponential growth in the number of claims filed against long-
term care providers, even those like mine with a history of pro-
viding the highest-quality care.

This led to an explosion in the cost of maintaining insurance to
protect operators from the risks associated with a tort environment
that often encouraged unsubstantiated claims, featuring highway
billboards and other advertising encouraging consumers to sue
their long-term care provider.

In 2001, tort reform legislation passed in Florida. Unfortunately,
insurance is still not widely available and is unaffordable for most
operators. Today in my facility, I am covered by a $25,000 general
and professional liability policy for which I pay $37,000 a year. To
carry more insurance would simply make my facility a target for
litigation, despite our over 60-year history of providing nothing but
the highest level quality of care.

In order to serve the good steward of my family’s long-time busi-
ness and to continue to operate in such an environment, I turned
to arbitration. I was not alone. In 2002, American Health Care de-
veloped a model arbitration agreement form for possible use in ad-
mission process as a service to our member facilities and the resi-
dents they serve. This model agreement in no way alters the rights
of remedies available to the resident under State tort law. It states
that entering into an arbitration agreement is not a condition of
admission to the facility. It is clearly free and voluntary. The form
also provides a 30-day window for the resident or their representa-
tive to reconsider and rescind the arbitration agreement.

We support the use of arbitration because, unlike traditional liti-
gation, our experience is arbitration is more efficient, less adver-
sarial, and has a reduced time to settlement. A recent Aon report
found arbitration reduces the time to settlement by more than 2
months, on average, and that very few claims actually go all the
way to arbitration, as most claims are settled in advance.

The Aon report also finds that 55 percent of the total amount of
claims costs paid by the long-term profession is going to directly to
attorneys. It is unfortunate to sensationalize this debate with anec-
dotes and misinformation perpetuated by high-profile trial attor-
neys who are the primary beneficiaries of eliminating arbitration
and long-term care. In fact, Mr. Connor’s testimony last week be-
fore the House Judiciary Subcommittee inaccurately portrayed the
manner in which arbitration agreements are presented to residents
and their families upon admission.

We believe that legislative proposals to limit arbitration and un-
dermine the FAA is bad public policy. We strongly support the use
of arbitration as a reasonable option to resolve legal disputes and
aggressively oppose efforts to diminish the use of arbitration.

Thank you for this opportunity to offer comments today. I look
forward to your questions.

11:01 Nov 26, 2008 Jkt 044741 PO 00000 Frm 00014 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\44741.TXT SJUD1

PsN: CMORC



VerDate Aug 31 2005

11

[The prepared statement of Ms. Rice-Schild appears as a submis-
sion for the record.]

Chairman KoHL. Thank you, Ms. Rice-Schild.

Mr. Connor?

STATEMENT OF KENNETH L. CONNOR, ESQ., WILKES &
MCHUGH, PA, WASHINGTON, D.C.

Mr. CONNOR. Thank you, Senator Kohl, Ranking Member Hatch,
Senator Martinez. I would like to thank you, Senator Kohl, and
you, Senator Martinez, for your sponsorship of this very important
legislation.

Senator Hatch has rightly outlined, I think, some of the major
crises that are facing our country. I would submit to you that we
also have an unacknowledged crisis of care with respect to our el-
derly and long-term care facilities in this country. I know because
I have seen it firsthand. I have tried cases involving abuse and ne-
glect of nursing home residents from Florida to California. I have
seen nursing home residents who had pressure ulcers as big as pie
plates. Their wounds oftentimes were so putrid and foul-smelling
that you could smell the resident walking down the hall before you
ever entered their room and saw them. I have seen them with
gaunt faces and hollow eyes, suffering from avoidable malnutrition,
their tongues too parched and swollen to speak because they are
suffering from preventable dehydration. Sometimes they are vic-
tims of sexual abuse by their caregivers or physical abuse by other
demented patients who are not properly supervised. And most of
the times, these problems are rooted in the failure of nursing
homes to maintain sufficient staff to take care of their residents.
And the reason that is the case is that labor costs are the biggest
single item in a nursing home budget. And when you are dealing
with a capitated system where they are paid a flat fee for the care
of residents, the way you increase profits is by reducing costs. And
so they short the staff, and then in our experience often falsify the
records to reflect a false and inaccurate picture of the care that is
being given in the nursing home.

Now, historically, the means of redress for these kinds of injuries
has been to resort to the courts—that is, the right to a jury trial
that was so cherished by our forefathers that many refused to sign
the Constitution until they agreed to secure it in the Seventh
Amendment.

I can tell you as a practical matter, these problems are only
going to get worse with time. We have got an enormous age wave
coming. We have a veritable senior tsunami on the horizon. Dr.
Leon Kass has rightly said that we are rapidly becoming a mass
geriatric society, even as we are facing the pressures that you, Sen-
ator Hatch, have identified in terms of the crisis in our Medicare
and Medicaid systems. And at the same time, we are experiencing
a shift in the cultural consensus about the way we view the elderly
and handicapped especially. We are moving away from a sanctity-
of-life ethic to a quality-of-life ethic, and old people suffering from
dementia in the nursing home do not score well using quality-of-
life calculus. They do not perform well on functional capacity stud-
ies, and they cost more to maintain than they produce, and they
are often the victims of abuse and neglect in nursing homes.
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And I respectfully dispute what Ms. Rice-Schild has said. All you
have to do is look at the briefs and memos that our office has filed
on multiple occasions in court, along with that of others.

You know, in any other setting if you took advantage of an elder-
ly person whose eyes were dim and whose hearing was dull and
who lacked mental capacity or perhaps is on medication that im-
paired their mental faculties, and you talk them into forfeiting im-
portant legal rights or forfeiting the important right to recover
money for their damages, in almost any other setting, the perpetra-
tors of that kind of conduct would be prosecuted. Yet it is an ap-
proved process in nursing homes. Nursing homes take advantage
of frail, vulnerable residents who are mortified and terrified that
they are about to be left by their families in an institution. The
families themselves are stricken with grief and guilt over the fact
that they cannot care for their loved one anymore and they have
to turn them over.

The last thing on their mind when they come to the nursing
home is that they are going to be required to forfeit their legal
rights. All they are concerned about is getting care for their mother
or grandmother whom they know they cannot care for any longer.

These agreements are often sandwiched at the end of a 50- or 60-
page admitting packet. They are rarely ever explained. Oftentimes
we find that people who explain them do not even know or under-
stand the consequences.

If arbitration is such a good remedy—and I would submit to you
that arbitration can be an appropriate means of alternative dispute
resolution, then let’s foster it after the dispute arises, not before
the dispute arises, when the victims of abuse and neglect and their
families do not have a clue about what they are suffering. If your
goal is to hold wrongdoers fully accountable for the consequences
of their wrongdoing and to see to it that innocent victims of wrong-
doing are compensated fairly for what they have suffered, I would
suggest to you you ought to support this important legislation.

Thank you.

[The prepared statement of Mr. Connor appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Connor.

Mr. Ware.

STATEMENT OF STEPHEN J. WARE, PROFESSOR OF LAW,
UNIVERSITY OF KANSAS, LAWRENCE, KANSAS

Mr. WARE. Chairman Kohl, Ranking Member Hatch, Senator
Martinez, members of the Committees. Thank you for having me
here today. My name is Stephen Ware. I am a professor of law at
the University of Kansas. I speak to you today not on behalf of my
university, but as an individual scholar who specializes in arbitra-
tion law. I have written two books on the subject and 20 arbitra-
tion articles in scholarly journals. Within my field of arbitration
law, I have focused on the arbitration of disputes involving ordi-
nary individuals, and it is safe to say that for the last 15 years,
the bulk of my professional life has been devoted to studying the
law, economics, and policy of such arbitrations. It is based on this
experience that I oppose S. 2838 because I believe it will tend to
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harm those it aims to protect, that is, nursing home residents and
their families.

I have three points I want to make about arbitration. The first
point, which Senator Kohl alluded to, is that to the extent we have
reliable empirical evidence comparing arbitration and litigation, ar-
bitration does tend to be a quicker, cheaper method of dispute reso-
lution. So the savings that Senator Hatch alluded to are backed up
by empirical data.

That leads me to my second point, which is that advocates of this
bill often praise arbitration and allude to those benefits of arbitra-
tion and say that while we are going to keep arbitration, we like
arbitration, all this bill will do is ban pre-dispute arbitration agree-
ments. That, however, sets up a false choice. If you ban pre-dispute
arbitration agreements, you effectively end virtually all arbitration
of this sort of dispute, and that is because parties rarely enter into
post-dispute arbitration agreements. The vast majority of arbitra-
tion arises out of pre-dispute arbitration agreements.

The fact that parties rarely enter into post-dispute arbitration
agreements does not reflect badly on arbitration. What it reflects
is the perspective the disputing parties have after a dispute arises.
At that time, parties and their lawyers can assess a case, and they
try to maneuver into a forum that advances the self-interest of that
side of the case. In other words, one party may be attracted to liti-
gation precisely because it is not as fast or as cheap as arbitration.
That can give a strategic advantage to that side. So we rarely see
post-dispute arbitration agreements. Enacting a bill like this, I ex-
pect, will virtually eliminate arbitration of these sorts of disputes.

That then brings me to my third point, which is the fairness of
arbitration. I think it is important to avoid generalizing here be-
cause there are a wide variety of arbitration agreements out there
and a wide variety of things happening in arbitration. And here is
where I really believe we have a sensible system under the Federal
Arbitration Act as it stands now, with courts refusing to enforce ar-
bitration agreements that are unfair, that would lead to an unfair
arbitration process. So as Senator Martinez says, we all want to
hold nursing homes accountable for their negligence. Certainly the
sort of atrocious care Mr. Kurth described, we all want to hold
nursing homes accountable for that sort of care. The question is:
Will arbitration do that? And sometimes the answer is yes, some-
times the answer is no. It depends on the particular arbitration
agreement, the particular arbitrators involved.

So what we have now is a very sensible system in the law where
courts decide on a case-by-case basis which arbitration agreements
to enforce and which ones are unfair and should not be enforced.
I think that is a better system, case-by-case adjudication of these
fact-intensive issues, than legislation which would pain with a
broad brush and would be overinclusive.

Thank you very much.

[The prepared statement of Mr. Ware appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Ware.

A question for you, Mr. Connor. Ms. Rice-Schild says that Mr.
Kurth’s case, as we heard about it today, is “the exception and not
the rule.” I would ask you how prevalent are arbitration agree-
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ments in admissions contracts and how common are stories like
Mr. Kurth’s that we heard today.

Mr. CONNOR. Mr. Kurth’s story is all too common. There are
many nursing homes in this country that give high-quality care,
but Mr. Kurth’s story and the story that was outlined by Ms.
Hirschel are very, very common. I have reviewed hundreds and
hundreds of charts from nursing homes all over the country and
see these systemic problems. These are not isolated problems. They
are systemic. And we also see systemic fraud in the industry. In
fact, in 2000, the DOJ commented at one of these hearings that
fraud had been built into the business model of the nursing home
industry. And I can tell you that in the ensuing time since that
statement was made, it has been validated time and time again in
the cases that I have been involved in where nursing homes try to
conceal the true staffing picture and the true nature of the care
that is being given.

We encounter these nursing home pre-dispute arbitration agree-
ments, I would estimate, in 60 to 70 percent of our cases, and that
percentage is rising over time, because it is a tremendous advan-
tage to the nursing home to enter into these agreements. These
proceedings are often secret. They are not exposed to public oppro-
brium like they would be in a public trial or in the case of a public
jury verdict. They often are able to shift the costs of arbitrating to
the plaintiffs in this case. It often is cheaper for the defendant
nursing homes. But at bottom, I would suggest to you, the inherent
unfairness that arises from taking advantage of a frail, elderly per-
son to get them to forfeit important legal rights before a dispute
arises is just simply unconscionable and ought not to be sanctioned
by this Congress.

Chairman KoHL. Thank you.

Ms. Hirschel, long-term care facilities claim that without arbitra-
tion, their costs would increase and access to quality care will de-
crease. I am concerned about our seniors having access to quality
long-term care, as we all are. Will this bill, as they say, result in
fewer facilities to care for our aging population?

Ms. HIRSCHEL. Senator Kohl, I do not think so, and I would like
to caution us not to equate the legitimate issue that Senator Hatch
raised of rising health care costs across the board with the specific
issue of consumers’ rights to go to court in truly egregious cases.
There are lots of other ways that facilities can control costs and
keep their doors open and provide access.

The first thing is they can provide good care. There is no evi-
dence of a spate of frivolous lawsuits. In fact, the Harvard study
in 2003 showed that in more than half the cases that were filed
against nursing homes, the resident died. So these are not—even
defense lawyers for the industry have acknowledged that these
cases are not frivolous. If you provide good care, you do not get
sued for those very expensive, egregious cases.

The second thing I think would be very interesting is to look at
how the insurance industry sets its rates for nursing home liability
insurance. The Center for Medicare Advocacy did a study that
showed that those rates increase exponentially and not directly re-
lated to civil litigation costs, but to a host of other factors. And I
think we really need to see whether those rates are truly based on
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rising litigation or on other factors that are not legitimate, and
whether the insurance companies, in fact, are bleeding profits out
of nursing homes that should be spent on care.

And, finally, I think we need to look at the private equity firms,
which I know that you and Senator Grassley have looked at very
carefully. They are bleeding resources out of facilities and putting
profits over residents. If we ensured that the funds that should be
spent on resident care stayed in the facility instead of in the pri-
vate equity investors’ pockets, that would also allow facilities to
continue providing quality care and keeping their doors open.

So, in sum, I would just say that nursing homes can keep their
doors open if they provide good care, if they have responsible cor-
porate policies, and if we ensure that liability insurance rates are
fair and reasonable. Thank you.

Chairman KoHL. Thank you.

Senator Martinez?

Senator MARTINEZ. Thank you, Mr. Chairman.

I want to thank all the witnesses for very compelling testimony.
The fact is that these are difficult issues. We are talking about
issues that are really at the heart of a cycle of life where we need
to show the kind of care and concern that I know all of you pas-
sionately care about.

Ms. Rice-Schild, I also want you to know that I am certain your
establishment gives quality care. I am sure there are places where
quality care happens. I also have faith in the judicial system to fer-
ret out the frivolous from the legitimate. And I think at the end
of the day, while a lawsuit might be filed, before a lawsuit ulti-
mately comes to being a collectible verdict, that there needs to be
a process in place that is fair to all concerned.

I was intrigued by something you said, and I want to clarify it.
You mentioned that in Florida we had tort reform, and I believe
you said in 2001, I believe. But yet your insurance rates did not
drop significantly. Is that right?

Ms. RICE-ScCHILD. No, Senator. The insurance companies, the
major carriers, are not writing medical malpractice insurance in
Florida.

Senator MARTINEZ. But that was in spite of tort reform, so tort
reform really did not alter the insurance situation.

Ms. RICE-ScHILD. I think there needs to be a track record before
the insurance companies will come back to the State, and slowly
but surely we are all hoping that will happen and it will be afford-
able.

Senator MARTINEZ. But at this current time, you do not find that
there is affordable insurance in Florida?

Ms. RICE-ScHILD. No, Senator. It is almost dollar for dollar. The
last time that I was able to get real medical malpractice insurance
was 1999. I had $1 million/$3 million coverage, and I paid $24,000.
I have an almost pristine record. Then after the bottom dropped
out, I was reduced to having to get a $25,000. Now if I wanted to
get $1 million/$3 million—I spoke to an insurance agent just re-
cently on my renewal—it would be close to $800,000.

Senator MARTINEZ. So essentially tort reform did not alter the
equation in terms of—

Ms. RICE-SCHILD. Not yet, Senator. We are hoping that it will.

11:01 Nov 26, 2008 Jkt 044741 PO 00000 Frm 00019 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\44741.TXT SJUD1

PsN: CMORC



VerDate Aug 31 2005

16

Senator MARTINEZ. Okay. And it is almost a decade, so I am
wondering what it really is the solution that it is held out to be.
I am sure when you were advocating for tort reform in Florida, you
were assured that this would drop your rates, and you were prob-
ably telling legislators at the time that that would happen. And,
unfortunately, it happens, and that is my point.

Ms. Hirschel, in the limited time I have, let me move along.
Folks who come into a situation and they are presented an arbitra-
tion agreement, do they get a discount? Do they pay less in any
way?

Ms. HirRSCHEL. No, sir, they do not.

Senator MARTINEZ. And is it your experience—

Ms. HIRSCHEL. Not in my experience. I am sorry to interrupt, but
certainly not in my experience. I have not heard that.

Senator MARTINEZ. And do you believe that people are in anyway
informed at the time of signing of that contract as to what they are
doing in terms of giving up their legal rights? Mr. Connor men-
tioned that sometimes these might be sandwiched in the back of a
package. I took my dad to a nursing home and grabbed him out of
there in about a week because I was appalled myself. That is just
my own little experience. But, anyway, I remember signing a lot
of stuff. And, frankly, as I have sat here, I wondered if I signed
an arbitration agreement as part of that. I do not know.

Ms. HirsCHEL. Well, my sense is that different facilities have
very different practices. Some do explain the process, and I know
that some defense attorneys for nursing homes suggest that their
facilities have a video that explains the entire process, although the
defense lawyer whose paper I read said that none of his clients
have chosen to do that.

So some do and some do not. I have certainly seen the admis-
sions contracts where those arbitration clauses are absolutely bur-
ied and use very difficult legal language. But as I said in my testi-
mony, even in the cases where clients, where applicants under-
stand that there is an arbitration agreement, they are afraid to ask
to have that removed. They just want to get their family member
in, and they do not think it is going to apply to them.

Senator MARTINEZ. Mr. Ware, I was intrigued by your faith in a
two-proceeding system. I understand that alternative dispute reso-
lution is a very progressive way of resolving legal disputes, and I
have participated in them on many occasions in different settings.
And I think that they are appropriate. However, when you rec-
ommend that essentially there be an arbitration process and then
it be taken before a court so that on a case-by-case basis a court
can then decide if it was fairly entered into? I am not sure I under-
stand that.

Mr. WARE. No, Senator. I recommend the law as it is right now,
the current law, which is when people agree to arbitrate, if they
choose to arbitrate, they just go ahead and arbitrate. If one of the
parties wants to get out of the arbitration agreement, they can go
to court and a court assesses whether the agreement should be en-
forced or not.

Senator MARTINEZ. But then that forces them into litigation.
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Mr. WARE. Certainly, right. The choice to try to back out of one’s
arbitration agreement gives you the alternative of a court to back
you up on that and let you out of the arbitration agreement.

Senator MARTINEZ. But do you find that when people enter into
these arbitration agreements, particularly in nursing home set-
tings, that they are aware of the legal rights that they are giving
up and that they in any way have any sort of an equal bargaining
position? I mentioned in my opening statement about my belief
that arbitration really has its fruits in resolving business disputes
where there is some sort of an equilibrium, if you will, in the bar-
gaining position of the respective parties.

D;) you think that exists in this situation? And does that concern
you?

Mr. WARE. Well, that is, again, where I would hesitate to gener-
alize. I mean, part of my job as a law professor is to imagine ex-
treme cases on either side. So I can imagine extreme cases where
people would say, yes, this arbitration agreement was fairly, volun-
tarily entered into, and ought to be enforced, just like I can imag-
ine extreme cases on the other side. And then there is a lot of gray
area in the middle where reasonable people can disagree. And that,
again, is why I believe we have got such fact-intensive, case-by-
case, issues arising here, so rather than the broad brush of litiga-
tion, this is better resolved case by case by courts looking at indi-
vidual facts.

Senator MARTINEZ. Thank you, Mr. Chairman. My time is up.

Chairman KoHL. Thank you, Senator Martinez.

Senator Feingold?

STATEMENT OF RUSSELL D. FEINGOLD, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator FEINGOLD. Well, thank you, Mr. Chairman, for holding
this hearing and for your leadership on this issue.

I want to first welcome Mr. Kurth from Burlington, Wisconsin,
and his family members, and express my deepest sympathy for the
loss of your father and the ordeal you and your family have under-
gone. That was very powerful and, frankly, very disturbing testi-
mony. Thanks for coming here to tell your story and to try to help
other families.

One of the most fundamental principles of our justice system is
the right to take a dispute to court. I have been concerned for
many years that mandatory arbitration clauses in all sorts of con-
tracts that consumers and employees must sign are slowly eroding
the legal protections that should be available to all Americans. I
have introduced legislation to make these provisions unenforceable
basically in all contexts because I believe they are inherently un-
fair, other than some of the commercial situations that Senator
Martinez was just referring to.

Arbitration is an important form of alternative dispute resolu-
tion, but it should never be forced on someone, particularly not on
someone with unequal bargaining power before a dispute even
arises. People who sign contracts to go into a long-term care facility
are among the most vulnerable of our citizens, whether they are
seniors or their families. They sign papers that are handed to them
in often very difficult and emotional circumstances. They are not
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represented by lawyers to review the fine print. As we have heard
from the witnesses today, residents and their families typically
have no opportunity to negotiate the terms of the contracts they
sign. Often they believe or they are told the contracts are take-it-
or-leave-it propositions. In some cases, the facility, but not the resi-
dent, retains the right to modify the contract and even to pursue
a collection action in court. If the dispute goes to arbitration, the
secret proceedings often severely restrict discovery and impose lim-
its on witnesses, experts, and information sharing.

So I am pleased to cosponsor the Nursing Home Contract Arbi-
tration Fairness Act introduced by Senator Martinez and my senior
colleague from Wisconsin Senator Kohl. The bill will restore access
to the courts for nursing home residents who have suffered abuse
and neglect. That access in the end helps improve the quality of
care for our seniors. Mr. Chairman, the rule of law means little if
the only forum available to those who believe that they have been
wronged is an alternative unaccountable system that they have not
chosen voluntarily when the laws do not necessarily apply. This
legislation protects seniors from exploitation while still allowing al-
ternative methods of dispute resolution to be chosen by the parties.
I applaud you, Senator Kohl and Senator Martinez, for introducing
the bill, and I hope this hearing will move us closer to enacting it.

[The prepared statement of Senator Feingold appears as a sub-
mission for the record.]

Mr. Kurth, thank you again for coming and testifying. One thing
you talk about in your testimony is how the secrecy of arbitration
is used as a shield for corporations to hide behind. Is one of the
reasons that you wanted to have a real trial in court that you
wanted to help educate the public and talk about what your family
has been through in an open proceeding?

Mr. KURTH. Yes, sir. We live in a small community, and what we
saw was that even though this happened, this terrible thing hap-
pened, nobody knew about it unless they knew our family. Yet
other members of the community were continuing to enter the facil-
ity; they had no idea what they were getting into or what they
were being asked.

When I was there, in one of the other rooms was somebody that
taught us biology in high school. This is all about public safety and
public awareness and fairness as well. We just want to make sure
that this does not happen to other people from our community.

Senator FEINGOLD. Thank you.

Mr. Connor, in Ms. Rice-Schild’s testimony she claims that you
misrepresented how arbitration agreements are presented to poten-
tial residents. She also claims that potential residents at her facil-
ity are not required to sign the arbitration agreement and that sev-
eral have chosen not to do so.

In your 25 years representing residents and nursing homes, have
you found that residents are generally told that they do not have
to sign the arbitration clause?

Mr. CoNNOR. No, that would be in my experience the exception
rather than the rule, and, in fact, as Ms. Hirschel has pointed out,
oftentimes residents and their families are reluctant at the very
outset to buck the system and to buck the proposals. They do not
want to be deemed to be problem oriented. But in any number of
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instances, residents have been told that if they do not sign the
agreement, then they will not be permitted to gain admission to
the facility. And this is simply not acceptable in many instances be-
cause it may be many miles to the next nearest facility, and they
will not have an opportunity to visit their loved ones as they other-
wise would.

These agreements are often sugar-coated in very soothing tones
and vague terms. They are told if there is a dispute, we will be able
to quickly resolve it at minimal expense.

Well, the extent of the rights that one is giving up are dramatic,
and the minimization and expense is to the nursing home. It is not
to the resident. Oftentimes, the filing fees alone in arbitration
cases run into the thousands and thousands of dollars. That is not
true with filing fees for a court, plain and simple.

Senator FEINGOLD. Ms. Hirschel, just following up on something
Senator Martinez was talking about, Mr. Ware argues that the bill
we are discussing today is unnecessary because courts can still find
an arbitration agreement unconscionable if it is blatantly unfair to
one of the parties. Now, that, of course, requires a lawsuit to be
filed, which I thought arbitration was supposed to avoid. But leav-
ing that aside, do you think that the fact that courts can theoreti-
cally find an agreement unconscionable is enough protection for
vulnerable citizens in this situation?

Ms. HirscHEL. Well, first, Senator Feingold, I think that in my
understanding of these arbitration agreements, they are unfair be-
cause the nursing home picks the arbitrator and because the arbi-
trator is often a health care industry lawyer who has an interest
in finding for the facility and having low awards so that they will
get repeat business from that long-term care facility. The facility
picks the location. There are costs, as Mr. Connor was just refer-
ring to, that do not occur in litigation. So I think that these agree-
ments just are unfair, especially when you think about the very
vulnerable people who are asked to sign them.

Second, as you suggested, I think it is really very cumbersome,
very costly, and perhaps unrealistic to suggest that every time a
family finds themselves in a situation like the Kurths or in the sit-
uation of Joe Louis’ sister that they would first go through a court
proceeding and then, if they lose, have to go through arbitration as
well.

hSeOnator FEINGOLD. Mr. Connor, do you want to comment on
that?

Mr. CONNOR. Yes, Senator Feingold. I should point out that in-
creasingly we are seeing provisions in the arbitration agreement
that indicate that if there is a dispute about the appropriateness
or propriety of the arbitration, that will be resolved by the arbi-
trator as well. There just—I think it is just important to under-
stand the reality of the situation. These are agreements that are
tilted against the resident and in favor of the nursing home. The
business is provided to the arbitrators that are involved. They typi-
cally are health care lawyers who have a very cozy and close rela-
tionship with the defendant nursing homes.

Now, if you had a judge who was hawking his venue as a busi-
ness-friendly environment and whose fees and salary were being
paid by the defendants in that case, you would say he has a conflict
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of interest or she has a conflict of interest, and they are not quali-
fied to serve. This is an unlevel playing field that results in the
abuse of nursing home victims who already have been abused and
neglected by their caregivers.

Senator FEINGOLD. Thank you, Mr. Connor.

Thank you, Mr. Chairman.

Chairman KoHL. Thank you, Senator Feingold.

Senator Salazar?

Senator SALAZAR. Thank you very much, Chairman Kohl, for
holding this hearing on this very important issue, and to you, Mr.
Kurth, I give you my condolences for the loss of your family mem-
ber.

I have a general question, and that is—and maybe you can an-
swer this. My sense is that when people go into a nursing home,
they sign a whole set of documents, kind of like a house closing
where you have a number of maybe 10, 15, 30 pages that you are
signing. And my question to you is: How knowingly are people
about the arbitration provisions and the agreement at the time
that they are actually signing it? Is it something that you believe
they actually focus on and they know that they are signing an
agreement that says if there is a dispute with the nursing home,
it is going to go to arbitration? Or do you think this is part of the
boilerplate that they end up signing? Who wants to take that ques-
tion? Kelley? Ms. Rice-Schild?

Ms. RICE-ScHILD. I will take the question since I probably have
the most experience explaining admission to residents. The resi-
dents, when they are admitted—and I will speak for my facility.
Many times it is not on the day of admission, and I know that a
lot of my peers, it is not on the day of admission, because it is a
hectic and emotional day. And in our case, the arbitration agree-
ment needs to be initialed and explained. So before the patient or
representative initials that section, you explain to them exactly
what it means. And it is also voluntary, just like admission to the
facility is voluntary. You do not have to—you are not forced to stay
in the facility if you experience bad care. You are not forced to sign
the arbitration agreement. It is 100 percent voluntary, and you can
cross it out if you wish, and it makes no difference.

Senator SALAZAR. And how many of the patients that you admit
actually cross it out?

Ms. RICE-ScHILD. I have had about four or five cross it out.

Senator SALAZAR. Four or five out of—

Ms. RICE-SCHILD. Four or five since we have started using arbi-
tration clauses in admission agreements. I know for other facilities
it is about 90 percent that do sign the arbitration agreement, 10
percent that do not.

Senator SALAZAR. So most people will go ahead and sign it.

Ms. Hirschel?

Ms. HIRSCHEL. Yes, Senator, I think it was really telling that
Senator Martinez himself said that he really did not know if the
admissions paper he signed for his family member included a man-
datory arbitration provision. And I know absolutely that if I were
to poll all of the clients I have had in the last few years about what
the—not just whether there was arbitration, but what most of the
provisions in the admissions contract were, my clients would not be
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able to tell me that. And certainly not all facilities have the prac-
tices that Ms. Rice-Schild has described.

So I think that the combination of the fact that these are some-
times varied, they are in legalese in many cases, and there is just
too much going on means that families simple do not understand
them.

Senator SALAZAR. Let me ask another question related to arbitra-
tion. You know, as a lawyer practicing in the private sector for a
long time, I often would talk to my own clients about looking at
less expensive ways of being able to resolve disputes by going
through mediation and going through arbitration and avoiding the
high costs of a full-blown court dispute. It seems to me that since
the Federal Arbitration Act was passed for nursing homes in 1925,
a lot has happened. And I would ask the question whether we just
need to reform the mediation, arbitration, dispute resolution provi-
sions of the law, or do you think we just need to throw them all
out? Who wants to take that one? Yes, at the very end, Professor?

Mr. WARE. Senator Salazar, I think you raise an important ques-
tion because the Federal Arbitration Act has been serving this Na-
tion for 80-some-odd years now. And I think part of the genius of
this act is that it does give the courts on a case-by-case basis the
power to decide the variety of issues that have been raised by the
witnesses here.

For example, Ms. Hirschel refers to arbitration agreements that
allow the facility to choose the arbitrator. That is something I have
never seen, and occasionally I have seen outside of the nursing
home context an agreement allowing the party that drafted the ar-
bitration agreement to choose the arbitrator, and courts, I have
seen—every time I have seen this—hold that unconscionable, unen-
forceable. Some of the other clauses the witnesses have mentioned
also, courts frequently hold unconscionable, such as overly high
fees for the consumer or one-way arbitration that Senator Feingold
referred to where only one party is bound to arbitrate.

In other words, these are the sorts of extreme clauses that are
one-way, that are favorable to one side. The law is working in that
courts do refuse to enforce them.

Senator SALAZAR. Let me just ask a question of all of you and
just ask you to raise your hands. I will give you three options. If
you were Queen for the Day and you had to choose between three
options—one, throwing out the Federal Arbitration Act, leaving it
silent; two, reforming it to take care of some of the abuses that peo-
ple have talked about; or, three, just keeping it the same, keeping
it as it is.

So throw it out, how many would just throw it out? Raise your
hand if you would just throw it out.

Okay. How many of you—you might want to throw it out, you
might want to think about it.

How about reform? How many of you would want to reform it
and it needs change? So three of you.

And how many of you would say keep it as it is? Okay. Thank
you very much.

Thank you, Mr. Chairman.

Chairman KoHL. Thank you, Senator Salazar.
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Ms. Rice-Schild, according to stats that I have seen, close to 70
percent, 65 to 70 percent of people admitted to long-term care fa-
cilities have some form of dementia or serious mental impairment.
Under what conditions could we imagine that they are qualified to
make the kind of a judgment that we are talking about here at this
hearing?

Ms. RICE-ScHILD. Chairman Kohl, if a patient has dementia or
is unable to sign for themselves, then in Florida there is a State
law that requires a health care proxy. The person that has been
designated to make health care decisions on behalf of the person
because they are not mentally capable to would be responsible for
all health care facilities, including signing the admission contract.

Chairman KoHL. But isn’t it true that when you are dealing with
a class of people, the ones that we are primarily focusing on, when
you are dealing with people who have such impairments, it is not
possible for them to be making these kinds of decisions that we are
talking about right now.

Ms. RICE-SCHILD. Yes, that is correct, Senator. That is why some-
body has been appointed to make those decisions for them.

Chairman KoOHL. I want to ask this question: In our bill, we are
suggesting that the decision as to whether or not we engage in ar-
bitration or go to court should be made after a dispute arises. That
presupposes that both parties will decide, and, you know, they will
figure out what they believe to be the most appropriate way.
Whether they have their day in court, which is, you know, part of
the American basic fabric of justice, or whether they choose to go
to arbitration, now we are making a judgment here. I mean, you
know, obviously things are not—but isn’t that the most reasonable
way to litigate? Decide what is going to be done in the event that
an issue arises, that after the issue arises, the party has a right
to go to arbitration, or the party has a right to go to court? If as
you say, Mr. Ware, they will always decide to go to court, well, not
necessarily. But if they would, that is the American way. So what
is the issue, Mr. Ware?

Mr. WARE. Well, the issue is whether people should have the op-
tion to agree at the pre-dispute stage to bind themselves to this
contract.

Chairman KoHL. Well, why should they do that? I mean, why
don’t we just abolish court proceedings altogether in everything
and just say the American way from now on is arbitration, we do
not go to court, we do not deal with juries, we do not deal with that
whole process? What is so different about long-term care facilities
that it should be accepted as the common way in which we handle
disputes in our society?

Mr. WARE. Well, Senator Kohl, as even Senator Feingold alluded
to earlier, there are cases where everyone agrees arbitration is de-
sirable, and an agreement of parties to use it should be enforced,
whether it is a business-to-business case or whatever. And my
point, again, is there is lots of gray area. There are lots of inter-
mediate cases between the extremes on one side, where nobody
would want the agreement enforced, and extremes on the other
side, where everybody would. And the question again is: Should
you resolve that through legislation, which paints with a very
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broad brush? Or should you leave it to the courts assessing the nu-
ances of each case on a fact-intensive basis?

Chairman KoHL. I am not sure I understand that.

Mr. Connor?

Mr. CoONNOR. Senator Kohl, I think it speaks volumes that Pro-
fessor Ware says that given the option about whether to choose ar-
bitration or litigation after the dispute has arisen speaks volumes
about the perceived fairness of the remedy at issue. He is con-
cerned that if you pass this, nobody will pick it. Well, why won’t
they pick it? Because they are getting the shaft in the current sys-
tem.

But I can tell you, for instance, there might very well be in-
stances involving post-dispute arbitration where a nursing home
resident who is still alive, who was not killed by the abuse or ne-
glect, would prefer to have the case arbitrated and brought to a
quicker resolution so that they could get the benefit of the monies
to be awarded to augment the care that they would receive going
forward into the future.

But I just think it speaks volumes about the fairness, or lack
thereof, of this kind of decisionmaking when the professor, who
studied this for 15 years says, you know, if you give a person a shot
at it after the dispute arises, they are not going to take it, and it
is going to gut pre-dispute arbitration.

Mr. WARE. Senator Kohl, the reason parties do not agree to post-
dispute arbitration very often is because it takes two to tango. It
takes two to form an arbitration agreement. If either side of the
dispute thinks litigation is more favorable to them than arbitra-
tion, then there is no post-dispute arbitration agreement. They end
up litigating. Sometimes it is the plaintiff who says I have got a
strategic advantage here from litigation; it enables me to do some-
thing to club this defendant that arbitration does not enable me to
do. Sometimes it is the defendant who says litigation gives me a
strategic advantage; it allows me to do something to club the plain-
tiff that arbitration does not allow me to do.

In other words, the burdensome procedures of litigation, the
elaborate pleadings and discovery and motion practice and all,
sometimes that is a tool the plaintiffs can use; sometimes that is
a tool defendants can use. Arbitration’s a quicker, cheaper process,
gives both sides fewer of those clubs to hit the other side with.

Mr. CoNNOR. All of which, Senator, I would suggest speaks to the
fact that people are not making an informed judgment. They are
not giving informed consent on the front end when they enter into
these agreements.

Chairman KoHL. Ms. Rice-Schild?

Ms. RICE-SCHILD. It just seems to me that doing it post would
be similar to closing the barn door after the horse is gone. It is a
very emotional time. It is an adversarial time. And if you are going
to be clear-headed, I think it needs to be done prior to any inci-
dents that would arise.

Chairman KoOHL. Yes, Ms. Hirschel?

Ms. HIRSCHEL. Thank you, Senator. I want to say that I really
share your confusion about why these cases would be considered
different and why, if the arguments here apply, we would not just
throw out our whole civil justice system altogether. And I think
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that neither our civil justice system nor families like the Kurths
should be vilified. If there are costs to litigation, I want to note
that there are also extraordinary benefits to that litigation, includ-
ing the public disclosure of wrongdoing, appropriate penalties for
facilities that really have done something terribly wrong; and also,
the fact that through allowing civil litigation, we do promote citi-
zens’ belief that the system is just, and that is important, too.

Chairman KoHL. That is a very important point, and I would like
to ask you that, Ms. Rice-Schild. One of the things that keep our
society honest is that, you know, people are exposed for wrongdoing
in addition to being condemned and fined. Why should your indus-
try be any different?

Ms. RICE-SCHILD. I do not in any way support poor care, and I
apologize also to Mr. Kurth because I feel it is deplorable that con-
ditions should arise like that. I am not here today to support any
poor-performing facility. I am here really to say that we need to
have some protection so that the good facilities, like my facility,
will not go bankrupt with one lawsuit. And that could very easily
happen. After 60 years, four generations, one lawsuit, because I
cannot afford insurance because in Florida it is not written, my fa-
cility could be gone. So we do not need to throw the baby out with
the bath water.

Chairman KOHL. Again, I want to make the point or ask the
question. One of the purposes of the system, whether it be in your
industry or any other industry, is that exposure to wrongdoing if
convicted, you know, has an adverse impact on future business op-
portunity. Now, why should your industry be excepted from that?

Ms. RICE-ScCHILD. It seems that we currently are included with
all other businesses in the Arbitration Act, and we are being sin-
gled out in this bill. I do not know that I can answer your question
because I feel like skilled nursing facilities and, from my experi-
ence, 25 years of trying to in joint partnership provide very quality
care with my patients and families, are being singled out.

Chairman KOHL. You know, one of the things that we are work-
ing on in our Committee—and we have succeeded in getting it—
is a public rating of all facilities so that people who are thinking
about placing a loved one into a facility can look on the website and
see what the rating is, one star, two, three, four, five stars. Trans-
parency, in other words, which is really important. I am sure you
understand when people choose where to enter themselves or enter
a loved one in terms of a long-term care facility, it is very helpful
to know which ones have great records and which ones have blem-
ished records.

Now, this process tends to obscure that, and we are looking for
transparency. The process that we are discussing today and your
advocacy of it, Mr. Ware, obscures that. Now, that is pretty impor-
tant, isn’t it, Mr. Ware?

Mr. WARE. Yes. I think it is important to remember that the pub-
lic accountability we all want for negligent nursing homes can come
through arbitration just as through litigation. People have used the
word “secret” to describe arbitration. But, again, that gets to the
rare arbitration clause that requires parties to the dispute to keep
the dispute confidential, and courts tend not to enforce those. That
is another one of those red buttons where courts find unconscion-
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able such agreements. So parties to arbitration who want to expose
to the public the negligence are free to do so.

Chairman KoOHL. Yes, but that is a voluntary thing. When you
go to court, it is not voluntary.

Mr. WARE. Well, that is certainly true that the public, members
of the public, can walk into a courtroom uninvited and typically
cannot do that in arbitration. That is right. But the people who
have an incentive to make publicly known negligence or a dispute
in arbitration, the parties and their lawyers are free to do so.

Chairman KoHL. Yes, but they could be paid, as so often occurs
in other situations, a certain amount of money to keep it confiden-
tial.

Mr. WARE. Oh, yes, Senator. But when you come to a settlement
agreement that has a confidentiality clause, that is an important
issue that I know you have worked on. But it is an important issue
in arbitration and in litigation equally. That concern of settlement
secrecy is not something particular to arbitration.

Chairman KoHL. Yes, but when you go to court and have a jury
trial, that is public, isn’t it, Mr. Connor?

Mr. CONNOR. It is, and I would submit, Senator Kohl, that sun-
shine is one of the best disinfectants for the industry.

Just to give you an example, I recently tried a case in Santa Ana,
California, where a woman died from horrific Stage IV pressure ul-
cers to the bone on both heels. In the aftermath of that trial, there
was a television news clip that ran on the news for 2 days that ref-
erenced the facility, Sunrise Senior Living of Laguna Hills, Cali-
fornia. And it referenced it about four times in the news clip.

Now, I am sure that the owners of Sunrise Senior Living were
mortified about it, but the public benefit to be derived from the
public learning about what went on in that facility was tremen-
dous. And I guarantee you many more people learned of the poor
quality of care in that facility than they would have picked up from
an Internet site that had some rating system.

Chairman KoOHL. Anybody else have comments to make on this
hearing, any issues, implications, inferences, something we have
not covered that you think needs to be discussed, mentioned?

[No response.]

Chairman KoHL. Well, I want to thank you all for being here
today. I think that we have fairly brought to the surface all the dif-
ferent issues, the angles, and the implications of what we are talk-
ing about. And, without objection, letters of support for the bill or
against the bill from anybody—AARP, the Alzheimer’s Association,
numerous consumer groups, as well as any other group—will be in-
cluded in the record. The record will remain open for a week for
additional statements, comments, questions, and we thank you
again for being here.

This hearing is adjourned.

[Whereupon, at 11:53 a.m., the Subcommittees were adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Responses of Kenneth L. Connor
To Questions for the Record from Senators Kohl and Feingold
. U.S. Senate Judiciary Committee and Special Committee on Aging
Joint Hearing on: S. 2838, the Fairness in Nursing Home Arbitration Act
June 18, 2008
From Senator Kohl
Question 1. Why is it so important for residents and their families to be able to hold

long-term care facilities accountable in court? Don’t residents have the opportunity to

hold facilities accountable for their actions in arbitration?

Response. Common sense and human experience demonstrate that if wrongdoers aren’t
held fully accountable for the consequences of their wrongdoing, their misconduct will
multiply.

As presently configured, agreements for pre-dispute binding mandatory
arbitration in nursing home settings do not hold nursing homes fully accountable for their
wrongdoing toward residents. These “agreements” are tailored to tilt the playing field in
favor of the nursing homes and against the resident. Very often these agreements also
require residents to accept artificial “caps” on compensatory damages, and to waive
rights to punitive damages and attorney’s fees. Further, residents are required to accept
arbitral forums that are friendly to the nursing home industry and hostile to residents.
The rules of these forums place draconian limits on discovery which inhibit residents
from learning importantninformation about the liability issues in their cases. These same
rules also often limit the number of witnesses, including experts, who can be called, thus

making it difficult for injured residents to prove their case. As a result of all of this,
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experience has shown that awards in these arbitral forums are substantially lower than
jury verdicts in similar cases.

Because nursing homes aren’t held fully accountable for the consequences of their
abuse and neglect in these arbitral forums, they are more likely to repeat such
misconduct. The sad fact is nursing homes are not likely to modify their wrongful
behaviors until they learn that it costs them more to do business the wrong way than to do
it the right way. In court, the resident has a much better opportunity to hold homes fully
accountable for their abuse or neglect. Consequently, court awards are more likely have
a deterrent impact on nursing home misconduct than awards in settings dictated in an

agreement for pre-dispute binding mandatory arbitration.

Question 2. Mr. Ware argues that by eliminating pre-dispute arbitration, our bill
effectively eliminates post-dispute arbitration because lawyers like you will prefer court.

How do you respond?

Response. By such an argument, Mr. Ware concedes the inherent unfairness of
agreements for pre-dispute arbitration. Effectively, what he s saying is that the terms of
agreements for pre-dispute arbitration are so inherently unfair that no nursing home
resident in his right mind would accept them, given an alternative. I, however, can
envision instances where residents would agree to post-dispute arbitration, assuming that
the rules and forums are fair to both sides. For example, where a nursing home resident

is stilt alive and arbitration can provide an expedited and fair result, the resident has every
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incentive to resolve the case in such a forum. In such a circumstance, the resident can use

the proceeds awarded by the arbitrators to improve their care or quality of life.

Question 3. Critics of our bill claim that without arbitration they will be overburdened
by litigation costs and we sympathize with Ms. Rice-Schild’s experience as an

upstanding family-owned facility. How do you respond to this?

Response. The fact is that the fees associated with arbitration are typically dramatically
higher for the injured party who brings the claim than are court fees. (The actual costs
can be verified by examining the fee schedules for the various arbitral forums and
comparing them to court costs.) Advocates for pre-dispute arbitration ignore these higher
fees and tout “lower overall costs” for arbitration. What they really mean is that the
awards by industry friendly arbitrators industry are generally much lower for nursing
home victims than court awards in comparable cases (because of the reasons indicated

in the Response to Question 1 above), and thus, arbitration is cheaper for nursing homes

than going to court.

Question 4. Professor Ware argues that rather than legislate, we should let the courts
decide when arbitration agreements are unconscionable or shouldn’t be enforced. Is this
sufficient to address the concerns about pre-dispute mandatory arbitration in the long-

term care facility contracts?

11:01 Nov 26, 2008 Jkt 044741 PO 00000 Frm 00032 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\44741.TXT SJUD1

PsN: CMORC

44741.0003



VerDate Aug 31 2005

29

Response. This is a policy making decision that the Congress, not the courts, should
make. By the passage of Omnibus Budget Reconciliation Act of 1987 (OBRA *87),
Coﬁgress recognized that America’s frail elderly residing in nursing homes deserved to
have their rights protected. Resident rights became enacted into law. But a right without
aremedy is no right at all. The remedies that nursing home residents have for violation
of their rights are being emasculated through the use of “agreements” for pre-dispute
mandatory binding arbitration which are being foisted upon nursing home residents and
their families at the time of admission to the nursing home.

When an elderly person presents to a nursing home for admission, the last thing
on their mind is that they will be asked to waive important legal rights. They need
nursing care and they need it now! Many of these people have diminished capacity
because of illness or the medications that they are on. Frequently their sight and hearing
are diminished. Often the person presenting the “agreement” for the nursing home
doesn’t understand its legal significance themselves. It is sandwiched in an admissions
packet that is 50-60 pages long and there is little or no time to review and digest it. To
top it off, many facilities present the so-called agreement on a “take it or leave it” basis,
indicating that if the prospective resident or their family won’t sign off on it, the resident
won’t be admitted. That is unacceptable to most prospective residents because, often the
next nearest nursing home is miles away from their families.

The agreements themselves are unfavorable to the resident and favorable to the
nursing home. There is no equality of bargaining power between the resident and the
nursing home and, not surprisingly, the nursing home secures the mark or signature of the

resident on the agreement.
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In any other setting, one taking advantage of an elderly person under such
circumstances would be prosecuted. Congress should put a stop to this process which
preys on our frail elderly and substantially immunizes wrongdoers from the consequences

of their misconduct.

From Senator Feingold

Question 1. In her testimony, Kelley Rice-Schild talks about an “increasingly litigious
environment” in the 1990”s and the difficulty of obtéining economical insurance for
long-term care facilities even after tort reform measures were passed in many states. She
testified that this environment led her to turn to arbitration. Do you believe arbitration is
being used to cut down on awards to residents and their families who have been injured?
How does that square with Prof. Stephen Ware’s apparent position that the arbitration

process is fair to both sides and is just a good way to lower process costs?

Response. I do believe that agree that “agreements” for pre-dispute binding mandatory
arbitration are tools used by the nursing home industry to reduce awards to injured
nursing home residents and their families. Our experience and the experience of others
bear that out.

These so-called agreements usually specify the appointment of an arbitral forum
that is friendly to the nursing home industry and hostile to residents and their families.
The same arbitratofs are used over and over by the industry. A large proportion of their

income comes from the nursing home industry and the industry gets a “repeat player”
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advantage. The rules of the arbitral forum typically impose draconian limits on
discovery, the number of witnesses who can be called and the number of experts that can
be used. These limitations inhibit the ability of the residents to fairly present their case.
The awards to residents are, in our experience, a fraction of what comparable awards
would be by civil juries.

Professor Ware’s position that pre-suit binding mandatory arbitration is fair to
both sides just does not square with the facts. The process is terribly one-sided and favors
the nursing home industry. A review of the fee schedules for the arbitral forums selected
by the industry demonstrates that the fees to the injured party bringing the claim are
higher than comparable court costs. This unfair process, however, does lower costs to the
industry in that the awards to residents are usually substantially lower than jury awards in
comparable cases. Such awards are just another indication of how the process favors the

industry to the detriment of residents and their families.

Question 2. In the model arbitration agreement that Ms. Rice-Schild mentioned in her
testimony, there is a 30-day “opt out clause” and another clause that says that the resident
has a right to consult a lawyer regarding the agreement. Under the stressful
circumstances when family members have made the difficult decision to put one of their
loved ones in a nursing home, how likely is it that they will consult a lawyer about the

agreement within the first 30 days after signing the contract?
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Response. Our experience indicates that the first time most residents or their families
learn that there is an agreement to require arbitration is when the defendant in the civil
suit moves to compel arbitration and to dismiss the suit.

Residents and their families rarely appreciate the significance of signing an
“agreement” for pre-dispute arbitration during the admissions process. The admissions
process is inherently stressful. The resident is mortified that they are going to be
admitted to a nursing home and the family is guilt stricken over the fact that they can no
longer provide the necessary care for their loved one. The admissions packet is often 50-
60 pages long and the “agreement” is usually sandwiched toward the end. The resident is
often of questionable competence because of dementia or the adverse effects of
medication. The agreement is typically poorly explained by an admissions coordinator
who often doesn’t even understand its terms. In all events, the agreement is usually
“iow-keyed” because the goal is to get the resident’s signature or mark on the document.
Everything about this process minimizes the attention that gets paid to the document and
its significance. Hence, after the initial admission the document is usually never

reviewed again until the motion to compel arbitration if served.

Question 3. According to Prof. Ware’s testimony, Sen. Koh!’s bill will “gut” arbitration
because no one will agree to resolve a dispute through arbitration after the dispute arises.

What does that day about whether the arbitration process is truly fair to both sides?

Response. By such an argument, Mr. Ware concedes the inherent unfairmess of

agreements for pre-dispute arbitration. Effectively, what he is saying is that the terms of
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agreements for pre-dispute arbitration are so inherently unfair that no nursing home

resident in his right mind would accept them, given an alternative.

Respectfully submitted this 22™ day of July, 2008

By Kenneth L. Connor,
In his individual capacity and not on behalf of any organization
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Follow Up Questions for Alison Hirschel from Hearing Entitled “S. 2838, the
Fairness in Nursing Home Arbitration Act”

From Senator Kohl

1. Is there anything we can do to ensure that residents and their families understand
the ramifications of arbitration agreements? Would larger and bolder print and
more detailed explanations help? Does a 30 day “cooling off period,” during
which residents can rescind the agreement, help?

‘While I appreciate the desire to ensure consumers understand the arbitration
agreements they are asked to sign, larger or bolder print or more detailed
explanations will not be sufficient to level the playing field between providers and
consumers. First, consumers receive so many pages of documents when they seek
admission to a facility that even bold type and lengthy explanations are not likely to
be carefully considered in the stress and rush of the admission process. (Indeed,
40% of nursing home admissions are directly from a hespital, thus increasing the
urgency of the admissions process.) Also, as I mentioned in my testimony, most
consumers will not object to a2 mandatory arbitration clause even if they understand
it; they are unwilling to be perceived as troublemakers by questioning a prevision
they don’t anticipate will ever affect them. Finally, there are subtleties of the
arbitration process in these cases—such as the incentive for the arbitrator to find in
favor of the facility to encourage future business from the facility and the high costs
consumers will likely incur if they pursue arbitration—that are unlikely to be
explained in any text included in a model admissions agreement.

1 also am not persuaded that a 30 day “cooling off period” is a sufficient remedy. It
is quite unlikely that a resident will be seriously harmed, have an opportunity to
consult an attorney, and consider pursuing litigation regarding that injury within 30
days of admission. In all other cases, the resident or family would be unlikely to
review and understand the implications of the arbitration clause and take advantage
of their opportunity to rescind their agreement.

2. We received testimony from a law professor who is researching this issue. She
described her experience at a long-term care facility industry conference where a
defense lawyer advised facility administrators and staff to not admit anyone who
refused to sign an arbitration agreement. Do you think this is typical? Doesn’t
the industry’s model arbitration agreement expressly say that agreeing to
arbitration should not be a condition for admission?

I do not know whether facilities typically deny admission to applicants who refuse to
sign an arbitration agreement; I do know that many facilities fail to utilize the
model arbitration agreement since doing so is entirely voluntary. For the reasons
set forth above and in my testimony, I suspect very few applicants object to the
clauses at the time of admission even if they understand that they may do so.
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3. While the vast majority of facilities use arbitration clauses, | understand that the
Wisconsin Association of Homes and Services for the Aging, the not-for-profit
facility association, recommends that their members not include arbitration
agreements in their admissions materials. Does this suggest that they are
unnecessary?

I commend the Wisconsin Association of Homes and Services for the Aging for
recommending against including arbitration agreements in admissions materials in
their more than 400 member facilities. I am sure that WAHSA is appropriately
concerned about the economic viability of these several hundred facilities. If
WAHSA does not believe mandatory arbitration agreements are appropriate or
necessary for the economic well-being of their member facilities, I question why
other providers assert these agreements are essential.

From Senator Feingold

1. In her testimony, Kelley Rice-Schild talks about “an increasingly litigious
environment” in the 1990s and the difficulty of obtaining economical insurance
for long-term care facilities even after tort reform measures were passed in many
states. She testified that this environment led her to turn to arbitration. Do you
believe arbitration is being used to cut down on awards to residents and their
families who have been injured? How does that square with Prof. Stephen Ware’s
apparent position that the arbitration process is fair to both sides and is just a good
way to lower process costs?

1 believe that Ms. Rice-Schild highlighted a problem that bears further
investigation: why have insurance rates failed to respond to apparently decreased
litigation expenses following tort reform efforts in Florida and other states? Why
have liability insurance rates increased in a fairly uniform manner in states across
the country regardless of whether there is an aggressive nursing home tort bar and
a history of significant awards in that state? Rather than limiting vulnerable
citizens’ rights to pursue remedies in court after a grievous injury—and a Harvard
study revealed that at least half of all nursing home tort cases involved a resident’s
death—I suggest we examine how liability insurance rates are set for long term care
facilities. Are insurance companies profiting unfairly at the expense of resident
care, rights, and quality of life?

1 do think that arbitration has resulted in reduced awards to injured residents and
their families. First, I understand that the limited data available demonsfrates
arbitration typically results in lower awards than claims in court Second, many
residents with legitimate claims may not be able to pursue them in arbitration either
because they cannot find a lawyer who can afford to pursue the case if there is likely
to be a lower award or a built-in disadvantage for plaintiffs or because they cannot
afford the substantial up-front costs of arbitration.
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1 understood Professor Ware to suggest that one of the reasons to permit mandatory
pre-dispute arbitration is that few people would pursue arbitration in long term
care tort cases if it were not mandatory. Plaintiffs with strong cases would be
advised they had a better chance for a significant award in court and plaintiffs with
weaker (but legitimate) cases might be unable to find a lawyer willing to pursue the
case in arbitration due to the likely lower awards and costs and challenges plaintiffs
face in arbitration. Moreover, Prof. Ware admitted that arbitration might be
disadvantageous to plaintiffs like the Kurth family. This analysis does net suggest to
me that Prof. Ware thinks that arbitration is fair to both sides. Moreover, I do not
recall that Prof. Ware responded to most of the specific concerns we raised about.
the playing field not being level when families are forced to arbitrate.

2. In the model arbitration agreement that Ms. Rice-Schild mentions in her
testimony, there is a 30-day “opt out clause™ and another clause that says that the
resident has a right to consult a lawyer regarding the agreement. Under the
stressful circumstances when family members have made the difficult decision to
put one of their loved ones in a nursing home, how likely is it that they will
consult a lawyer about the agreement within the first 30 days after signing the
contract?

As noted above, unless a serious incident occurs within the first thirty days of the
resident’s stay, it is unlikely a family will consult a lawyer regarding the arbitration
agreement. Families are unlikely to pay for advice on a clause they do not think will
apply to them or that they do not realize is included in the documents they have
already signed.

3. According to the Prof. Ware’s testimony, Sen. Kohl’s bill will “gut” arbitration
because no one will agree to resolve a dispute through arbitration after the dispute
arises. What does that say about whether the arbitration process is truly fair to
both sides?

As I note in my answer to your first question above, Prof. Ware’s analysis of how
this bill will “gut” arbitration does not suggest that arbitration is fair to both sides.
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Follow Up Questions for Kelley Rice-Schild from Hearing Entitled “S. 2838, the

Fairness in Nursing Home Arbitration Act”

From Senator Kohl

1.

In response to my question that the vast majority of long-term care residents have
some type of cognitive impairment, ranging from mild cognitive impairment to
dementia or Alzheimer’s, you responded that these people are protected by Health
Care “proxies” or “surrogates” who are deemed competent to sign an admissions
agreement. However, Florida courts have held that a health care surrogate does
not have the authority to bind the resident with an arbitration clause, Blankfeld v.

Richmond Health Care, Inc., 902 So. 2d 296, 2005 Fla. App. LEXIS 7962, 30 Fla.

L. Weekly D 1325 (Fla. Dist. Ct. App. 4th Dist. 2005), review denied by 917 So.
2d 195, 2005 Fla. LEXIS 2421 (Fla. 2005).

« Again, how do you ensure that residents who sign arbitration agreements — as
they, not their health care surrogate, must do — fully understand the
consequences of agreeing to pre-dispute mandatory arbitration?

- What about residents that may have sufficient capacity to admit themselves to
a long-term care facility, and therefore do not require a power of attorney, but
have trouble understanding the ramifications and consequences of agreement
to arbitration

ANSWER: All residents and/or their surrogates who sign the admission
documentation are free to consult with family members and/or an attorney if
they do not fully understand any document they may or may not sign. AHCA
supports the use of a 30-day window in which the resident may opt-out of an
arbitration agreement, which should be sufficient time to become aware of
the purpose and consequence of such a document. It is also important to
note that the industry advocates that arbitration agreements in a long term
care setting are separate, distinct documents and not buried in the fine print
of a complicated contract.

You testified say that about 90 percent of your residents sign the pre-dispute
mandatory arbitration agreements that are included in your admissions
documents. Do you think they would sign such agreements if they knew that the
American Arbitration Association, the American Medical Association and the
American Bar Association oppose long-term care facility arbitration between a
resident and a facility when the arbitration agreement was entered into before the
dispute occurred?

ANSWER: The cheice to sign the arbitration document is a personal choice.
Many factors may play a role in an individual’s decision to sign such an
agreement — including the knowledge that should a future dispute arise,
arbitration offers a less costly remedy and in most cases a quicker resolution
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to the dispute. We also believe that where there is a question of “unequal
bargaining” the courts have intervened and that this is the proper forum for
such a decision.

You testify about the importance your organization places on quality and
transparency, yet the arbitration proceedings are closed to the public and
complaints and other decisions are not published. In keeping with this goal of
transparency, should there be a mechanism for publicizing long term care facility
arbitration complaints and decisions so that like court documents they are
accessible to the public?

ANSWER: The quality of care provided by a skilled nursing facility ean be
ascertained by examining information that is consistently available to the
public. The CMS website, nursinghomecompare.gov, and state licensing
agencies, such as those in my own state of Florida, provide detailed
information that may be useful to consumers, including complaints filed.

In your written testimony you claim that public sentiment favors arbitration. Yet
a recent national poll by survey firm Peter D. Hart Research Associates Inc.
indicates that when consumers learn that the company picks the arbitrator, that
they give up their right to take the case to court and that binding arbitration
applies even if they are seriously injured, 81% disapprove. This research suggests
public sentiment, while it may favor arbitration in some settings, opposes
arbitration for long-term care facility disputes involving injuries. How do you
respond?

ANSWER: We helieve that arbitration offers a quicker settlement of
disputes, and at a lower cost to the consumer. Consumers should not have
their choice to arbitrate limited by Congress.

From Senator Feingold

1.

Your testimony discussed a model arbitration form that states that opting out of
arbitration will not have an effect on facility admission.

a. Is there any legal requirement that nursing facilities use this form?
ANSWER: No.

b. What percentage of facilities are now using this form?
ANSWER: We are unaware of the percentage who use this form or
some variation of the form AHCA/NCAL has developed.

¢. Do you disagree that in some cases residents believe they must sign all the
papers given to them or they won’t be allowed to come to the facility?
ANSWER: As I stated above, if a resident is unclear of any of the
consequences of the documents they sign upon admission to a nursing
home, they are free to consult with family members and/or legal
counsel.
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Replies by Professor Stephen Ware to Follow Up Questions from Hearing Entitled “S.
2838, the Fairness in Nursing Home Arbitration Act”

September 26, 2008
From Senator Kohl

1. You testified that eliminating pre-dispute mandatory arbitration would “gut™ all
arbitration. As you know, the American Arbitration Association, the American Bar
Association and the American Medical Association, experts in their fields and generally
supporters of alternative dispute resolution, jointly developed the “Due Process Protocol
for Resolution of Health Care Disputes.” The protocols say that binding forms of dispute
resolution — such as arbitration — should be used only where the parties agree to do so
after a dispute arises.

« Do you think that the protocols intended to eliminate all — pre and post-dispute —
long-term care facility arbitration?

« Do these protocols suggest that this is one of the clear areas where arbitration should
be decided post-dispute?

As stated in my written and oral testimony, I believe that barring pre-dispute arbitration clauses
in nursing home agreements will “gut” such arbitration. Arbitration rarely occurs except as a
result of pre-dispute agreements.

1 do not think those who drafted the protocols intended to eliminate all, or even any, post-dispute
arbitration. As Senator Kohl's question notes, that is the sort of arbitration blessed by the
protocols.

By contrast, the drafters of the protocols were apparently uncomfortable with pre-dispute
arbitration of certain health-care disputes. However, it is important to remember that they were
not drafting law. They were not drafting a legally-binding rule to govern all parties in the wide
variety of cases that might occur. If the American Arbitration Association, for example, wants to
adopt a policy that it will not to administer pre-dispute arbitration of certain health-care disputes,
then it should be free to adopt such a policy. Whether federal law should impose such a policy
on other arbitration organizations and the parties who use them is a very different question.

2. The American Health Care Association provides their members with a model arbitration
agreement (attached). This agreement requires the use of the National Arbitration Forum
(NAF) as the arbitrator.

« Does the designation of NAF as a provider of arbitration represent the industry’s
choice of a pool of arbitrators?
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+ How do you respond to the contention that there are possible conflicts of interest
because the long-term care facility industry requires the use of NAF and would
represent a significant stream of business for NAF?

« NAF requires upfront filing fees by the claimant, administration costs, hearings fees,
and other fees. For example, it charges $250 for each request for a discovery order.
These can mean thousands of dollars for a resident wishing to bring a claim against a
long-term care facility. Additionally, because arbitration will usually require the
expertise of a lawyer, the parties will often choose to be represented by a lawyer and
therefore incur the “process costs” that you attribute to litigation. Might these high
fees discourage or even prohibit a resident from bringing their claim?

I am not speaking on behalf of the American Health Care Association and was not involved in
the development of the model arbitration agreement. I do not know how many long-term care
facilities, if any, use this model arbitration agreement.

As I noted in my testimony, current law does not require courts to enforce all arbitration
agreements. The Federal Arbitration Act allows courts to invalidate unconscionable arbitration
agreements. Under current law, courts determine which arbitration agreements should not be
enforced, and which provide for a fair process and thus should be enforced. Courts have struck
down arbitration agreements when dissatisfied with the agreement's method of selecting an
arbitrator.! Whether a particular agreement should be struck down on this ground strikes me as
exactly the sort of fact-intensive determination that should be made by courts, on a case-by-case
basis, rather than by legislation, which necessarily paints with a broad brush.

The third bullet point of Senator Kohl's question looks at one cost of arbitration in isolation,
rather than considering the total costs of arbitration as a whole. The one cost of arbitration
getting more attention than it deserves is the forum fee, that is, the cost of paying the arbitrator
and the arbitration organization. Rather than looking at forum fees in isolation, Congress should
consider the plaintiff’s total cost of pursuing the claim in arbitration as compared to litigation.
The plaintiff’s total cost includes such things as fees charged by the plaintiff’s lawyer and expert
witnesses, the time the plaintiff devotes to the case, and the cost of delay in receiving a remedy.
There should not be a cost-based concern about arbitration unless the total cost the plaintiff faces
in arbitration significantly exceeds the total cost the plaintiff would face in litigation.

This is not likely to be common. More likely, the total cost the plaintiff faces in arbitration will
be lower than the total cost the plaintiff would face in litigation. As noted in my testimony, the
empirical evidence indicates that there generally are process-cost savings derived from
arbitration.” And this stands to reason when one compares the procedural rules of arbitration
with those of litigation. When compared with litigation, most arbitration proceedings streamline
the entire process: pleadings, discovery, motion practice, trial or hearing, and appeal. This

! See, e.g., STEPHEN J. WARE, PRINCIPLES OF ALTERNATIVE DISPUTE RESOLUTION § 2.36(a)(3) (2d ed. 2007)(citing
cases).

2 See Stephen J. Ware, The Effects of Gilmer: Empirical and Other Approaches to the Study of Employment
Arbitration, 16 OHIO ST. J. ON DiSp. RESOL. 735, 753-55 (2001) (citing and summarizing studies); Peter B. Rutledge,
Whither Arbitration? 6 GEO. J. L. PUB. POL'Y 549, 576-79 (2008).
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streamlined process results in less lawyer time spent on a case and thus lower legal fees. The
savings of time and money produced by streamlined discovery alone may more than offset the
higher forum fees in arbitration. Also, the time between the commencement of a case and its
disposition is generally lower in arbitration than litigation. This means plaintiffs get their
recoveries sooner, a pro-plaintiff feature of arbitration.

In any event, to the extent that a plaintiff believes that forum fees would prohibit him or her from
bringing a claim, the law is clear that a plaintiff is entitled to demonstrate to a court that the fees
are in fact cost-prohibitive. See Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79 (2000).

3. You testified that if facilities use unconscionable arbitration agreements, residents can go
to court to have the court invalidate it. Thus, we should let the courts decide when
agreements are unfair on a “case-by-case basis.”

« You say that arbitration of long-term care facility disputes is more timely, cost
efficient and less adversarial. Is fact intensive, case-by-case litigation about the
validity of an agreement cost efficient and timely?

« Isn’tit unfair to place the burden of challenging an unfair agreement, one that is often
cost prohibitive for any attorney to take on, with the resident? ’

« Will long-term care facility residents who believe they agreed to an unfair arbitration
agreement be able to find lawyers who are willing to invest significant time and
resources into challenging an arbitration agreement before ever getting to the merits
of the case?

It is appropriate to place the burden of challenging an allegedly unconscionable agreement on the
party who claims that it is unconscionable. This is what contract law routinely does with respect
to all allegedly unconscionable terms, not just allegedly unconscionable arbitration clauses.

We should keep in mind the procedural context in which a challenge to an allegedly
unconscionable arbitration agreement generally occurs: a nursing-home resident (or member of
the resident’s family) signs an arbitration agreement and then has a claim against the nursing
home. If the plaintiff (resident or family member) chooses to bring that claim in arbitration then
both parties can realize the benefits of arbitration's generally quicker and cheaper process. By
contrast, if the plaintiff chooses to bring the claim in court -- to sue -- then it is the plaintiff's
choice that is preventing both parties from realizing the benefits of arbitration's generally quicker
and cheaper process. In these circumstances, the plaintiff has asked a court to resolve the merits
of the case despite the plaintiff's contract to have the merits resolved in arbitration so, yes, the
defendant deserves a chance to make its argument that the arbitration agreement is fair and
deserves enforcement.

Moreover, courts generally resolve arbitration motions quickly, and the factual inquiry is usually
narrow. The minor inconvenience of this threshold inquiry, which is small in comparison to the
extensive discovery and other pre-trial costs of litigation, is unlikely to deter a plaintiffs’ lawyer
who expects that the court will hold the arbitration agreement is unconscionable.
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Importantly, when courts strike down arbitration agreements as unconscionable, they typically
identify the objectionable terms that made the agreements unconscionable. This alerts
companies to the likelihood that certain disfavored provisions are unlikely to withstand court
scrutiny, giving companies a powerful incentive to improve their arbitration agreements over
time by omitting such terms. This increased clarity reduces the need to litigate the enforceability
of arbitration agreements in the first place.

4. You suggested that rather than legislation, we should trust the courts to decide on a case-
by-case basis when arbitration agreements in long-term care facilities is unfair. As you
know, in most jurisdictions, to invalidate an agreement for unconscionability, courts must
find both substantive and procedural unconscionability. That means that even when the
court finds procedural unconscionability, such as overwhelmingly unequal bargaining
power, as long as the agreement is not grossly unfair to one party, it must be enforced.
Similarly, if the arbitration agreement is grossly unfair to one party, if the court does not
find that there was overwhelmingly unequal bargaining power between the parties, then
the arbitration agreement must be enforced. See Manley v. Personacare, 2007 WL
210583. How can courts adequately protect one of our nation’s most vulnerable
populations given the serious constraints in the law discussed above?

While many jurisdictions require courts to find both substantive and procedural
unconscionability in order to invalidate an agreement on unconscionability grounds, courts
generally find the procedural element satisfied in situations like the ones that this bill seeks to
address, that is, cases involving "adhesion” contracts.> In short, procedural unconscionability is
generally not a difficult hurdle in contexts like nursing home admissions if a "take-it-or-leave-it"
form contract is used.

The judicial inquiry into substantive unconscionability involves consideration of the same
concerns that have been mentioned in connection with this bill. For example, courts have found
agreements unconscionable where they impose excessive fees, require confidentiality or severely
limit remedies.” In short, courts have long been considering the same concerns that members of
Congress are now considering. What enactment of this bill would do is substitute the judgment
of Congress about all nursing-home agreements lumped together for the judgment of judges who
hear evidence about the particular agreement at issue in each particular case. Passage of this bill
would amount to Congress' decree that all pre-dispute nursing-home arbitration agreements are,

3 See, e.g., Circuit City Stores, Inc. v. Adams, 279 F.3d 889, 893 (9th Cir. 2002)(“The [Agreement] is procedurally
unconscionable because it is a contract of adhesion: a standard-form contract, drafted by the party with superior
bargaining power, which relegates to the other party the option of either adhering to its terms without modification
or rejecting the contract entirely.”); Ostroff v. Alterra Healthcare Corp., 433 F.Supp.2d 538, 544 (E.D. Pa. 2006)
(“[Tthe element of procedural unconscionability is “generally satisfied” by a contract of adhesion ... ."); Lozada v.
Dale Baker Oldsmobile, Inc., 91 F.Supp.2d 1087, 1100 (W.D. Mich. 2000) (“Where a contract is prepared by one
party and offered for rejection or acceptance without opportunity for bargaining under circumstances in which the
party cannot obtain the desired product or service except by acquiescing in the form agreement, Michigan courts
will conclude that the contract is adhesive and therefore procedurally unconscionable.”).

4 See, e.g., STEPHEN J. WARE, PRINCIPLES OF ALTERNATIVE DISPUTE RESOLUTION § 2.25(a) (2d ed. 2007)(citing
cases).
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by definition, unconscionable so no judge may -- regardless of the evidence in a particular case --
ever find that any such agreement should be enforced.

5. You stated that arbitration is not a secretive practice, yet, you acknowledged that often
they are settled on the condition of anonymity. As we know, confidentiality agreements
are also common in litigated cases that settled. However, in litigation, there is a public
record with complaints that name the facility, its location and the alleged wrongdoing.
Does arbitration provide this kind of public record accessible by the government, media
and patient advocacy groups? Would you support a mechanism for publicizing long term
care facility arbitration complaints and decisions so that, like court documents, they are
accessible to the public?

T am not aware of confidentiality requirements in nursing-home arbitration agreements and if a
particular agreement had such a requirement, I would not expect a court to enforce it if doing so
would prevent a resident, resident’s family, or plaintiff's lawyer from publicizing complaints to
the government, media and patient advocacy groups. Ido not see the need for a formal
mechanism that would automatically make all nursing-home arbitration complaints public. In
fact, I can envision cases in which the resident and resident's family would want the complaint
and arbitration proceeding to remain confidential so an automatic-publicity requirement would
be positively harmful to them.

6. We received written testimony from a law professor who is researching this issue. She
described her experience at a long-term care facility industry conference where a defense
lawyer advised facility administrators and staff to not admit anyone who refused to sign
an arbitration agreement.

» Your theory of mandatory arbitration seems to be predicated on the idea that the
persons signing these contracts are exercising free choice. Does this account concern
you?

»  Would agreements that state in print that they were not a condition for admission but
that were forced upon residents implicitly as a condition of admissions be found
unconscionable by the courts?

« Would it be difficult for a resident to prove to a court that despite the fact the
agreement says in print that it is not a condition for admission, that they felt
compelled to sign? Wouldn’t your solution for dealing with unfair arbitration
agreements come down to “he said” “she said” regarding what occurred in the
admissions process?

The "he-said, she-said” issue is much bigger than arbitration or nursing homes because it can

come up in just about any kind of contract case. In countless cases involving a wide variety of
contracts, parties claim that the written contract differs from oral statements allegedly made prior
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to or contemporaneous with the adoption of the writing.” These claims raise difficult issues
because memories fade and some litigants tend to "remember” only what helps, not hurts, their
case in court. To deal with these difficult issues, courts have developed what is known as the
parol evidence rule. This rule reflects the accumulated wisdom of thousands of courts over many
generations and I do not see why courts should apply it differently to nursing-home arbitration
cases than to any other kind of case. In other words, Congress should leave the "he-said, she-
said" issue to courts.

As to a nursing home that requires residents (or their families) to sign an arbitration agreement as
a condition of admission, 1 see no reason why the arbitration clause should be treated differently
from any other contractual provision that the facility makes a condition of admission. If
Congress believes that nursing-home admissions are inherently "involuntary" then why not
completely reject the notion that an admissions document signed by the facility and resident is an
enforceable bargain? Instead of allowing nursing home facilities to draft admissions forms,
Congress (or a regulatory agency) should draft the form and require all nursing homes to use it.
By contrast, if Congress believes that a contract between the facility and resident is a
presumptively-enforceable bargain then let its arbitration clause, like its other terms, stand or fall
in the courts based on the doctrines (like unconscionability) that courts use for contracts
generally.

From Senator Feingold

1. In your testimony, you state that “there are many cases in which courts hold particular
arbitration agreements unconscionable.” In support of that statement you cite your
casebook in which you present “representative cases.” Please provide any data available
on what percentage of arbitration agreements are found to be unconscionable.

Some surveys show that courts find arbitration agreements unconscionable, in whole or in part,
in a majority of cases in which they are challenged—far more often than other types of contracts.
See Stephen A. Broome, An Unconscionable Application of the Unconscionability Doctrine:
How the California Courts are Circumventing the Federal Arbitration Act, 3 HASTINGS BUs. L.J.
39, 48 (2006) (finding that unconscionability challenges to arbitration agreements in California
succeeded in whole or in part in approximately 58% of cases, compared to only 11% in the non-
arbitration context); Susan Randall, Judicial Attitudes Toward Arbitration and the Resurgence of
Unconscionability, 52 BUFF. L. Rev. 185, 194 (2004) (finding that arbitration agreements were
found unconscionable in 50.3% of cases in 2002-2003, as opposed to 25.6% for other types of
contracts). Additional studies may be warranted, but these data indicate that courts are not shy
about finding arbitration agreements unenforceable. To be sure, one should not conclude that
these studies show that 50 percent of arbitration agreements are unconscionable. If an arbitration
provision is fair, it is far less likely to be challenged in court.

* See RESTATEMENT (SECOND) OF CONTRACTS §§ 209, 213,
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2. You also cite three cases in which arbitration agreements involving nursing homes were
found to be unconscionable.
a. Are there any other cases of which you are aware in which arbitration agreements
involving nursing homes were found to be unconscionable?
b. Please estimate the percentage of arbitration agreements involving nursing homes
that are ultimately found to be (1) unconscionable; or (2) unenforceable for any
other reason?

The three cases I cited include Romano v. Manor Care, Inc., 861 So.2d 59 (Fla. Ct. App. 2004);
Howell v. NHC Healthcare-Fort Sanders, Inc., sapra, 109 S.W.3d 731 (Tenn. Ct. App. 2003);
Woebse v. Health Care & Ret. Corp. of Am., No. 2D06-720, 2008 Fla. Appx LEXIS 1446 (Fla.
Ct. App. Feb. 6, 2008). One additional case for the record is Prieto v. Healthcare and
Retirement Corp. of America, 919 So0.2d 531, 533 (Fla. Ct. App. 2005).

I am not aware of any other such cases or of reliable data that would estimate the percentage of
arbitration agreements involving nursing homes that are ultimately found to be unconscionable
or unenforceable for any other reason.

3. In afootnote in your testimony, you state that “a separate question is whether the
outcomes of arbitration (who wins, how often and how much) are systematically different
from the outcomes of litigation.”

a. Do you believe that the outcomes are systematically different?
. K not, on what data do you base that conclusion?

c. If you are not sure, how can you conclude that the elimination of binding pre-dispute
arbitration agreements “would tend to harm those it aims to help?”

d. Do you agree that if the outcomes of arbitration are systematically more likely to
favor nursing homes, the elimination of these agreements will help nursing home
residents?

e. Do you agree that unless it is clear that the outcomes of arbitration are not more likely
to favor nursing homes, the elimination of these agreements might help nursing home
residents?

It would be helpful if empirical studies could definitively determine whether the outcomes of
arbitration are systematically different from the outcomes of litigation. Unfortunately, this is not
possible. Empirical studies can tell us the win rates and amounts of awards in arbitration and
litigation, but that does not mean they can tell us the win rates and amounts of awards in
arbitration and litigation in comparable cases. The probative value we give to empirical studies
should turn on our level of confidence that the studied cases going to arbitration are comparable
to the studied cases going to litigation. And nobody can know whether the cases going to
arbitration are, in fact, comparable to the cases going to litigation.

In other areas of study, a scholar can (to a great extent) overcome this methodological problem.
Suppose, for example, that a conrt requires mediation of all cases with odd docket numbers, but
not of cases with even docket numbers. A scholar could then compare the results of the odd cases
to the results of the even cases and attribute any differences to the rule requiring mediation. With
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a sufficiently large sample size, we would be quite confident that the odd cases are comparable
to the even cases. That is because the odd and even docket numbers are completely unrelated to
anything that might plausibly affect the results of the cases.

In contrast, the selection of cases between arbitration and litigation is very different. Cases go to
arbitration when, and only when, there is an arbitration agreement. The parties that use
arbitration agreements may be systematically different from the parties that do not use arbitration
agreements. In sum, empirical studies are vulnerable to the possibility that the studied cases
going to arbitration are systematically different from the studied cases going to litigation.
Therefore, in comparing arbitration and litigation, we must be cautious about how much weight
we give empirical studies,

That said, the empirical evidence supports the hypotheses that (1) reduced process costs are a
significant source of the cost-savings businesses derive from arbitration,® and (2) that arbitration

tends to result in lower awards for some types of cases but higher awards in other types of cases.”

The empirical studies, which have been in the area of employment arbitration, indicate that
employees win a higher percentage of their claims in arbitration than in litigation but employees
who win in litigation win more money than employees who win arbitration. The anecdotes I
have heard from practicing lawyers suggest similar results in consumer arbitration: claims that
would result in big-dollar jury awards tend to see lower awards in arbitration, but smaller-yet-
meritorious claims, some of which might not be cost-effective pursue at all in litigation, tend to
see higher awards in arbitration.

If this empirical/anecdotal picture is accurate then adhesive arbitration agreements give
consumers and employees (1) better prices or wages8 and (2) extra leverage in small-yet-
meritorious cases, but (3) reduced leverage in cases that could lead to a big-dollar jury award.
For the vast majority of consumers and employees, the benefits of outcomes 1 and 2 outweigh
the costs of outcome 3 because it is the rare consumer or employee who actually has a claim that
could lead to a big-dollar jury award. If such a dispute has already arisen, however, the price
that particular consumer or employee will charge for giving up outcome 3 increases dramatically.
In other words, it is entirely rational for a consumer or employee or other adhering party to
prefer, at the time of contracting, that an arbitration clause be in the contract even if, at the time
of a particular dispute, the adhering party prefers that an arbitration clause not be in the contract.

$ See supra note 2.

? Stephen J. Ware, The Effects of Gilmer: Empirical and Other Approaches to the Study of Employment Arbitration,
16 OHIO ST. J. ON DISP. RESOL, 735, 753-55 (2001 )(citing and summarizing studies). See also Theodore Eisenberg
& Elizabeth Hill, Arbitration and Litigation of Employment Claims: An Empirical Comparison, Disp. RESOL. 1.,
Nov. 2003/Jan. 2004, at 44; Peter B. Rutledge, Whither Arbitration? 6 GO, J. L. Pus. POL’Y 549, 560
(2008)(concluding that “most measures—raw win rates, comparative win rates, comparative recoveries, and
comparative recoveries relative to amounts claimed-—do not support the claim that consumers and employees
achieve inferior results in arbitration compared to litigation.”).

8 Stephen J. Ware, The Case for Enforcing Adhesive Arbitration Agreements - with Particular Consideration of
Class Actions and Arbitration Fees, 5 1. AM. ARB, 251, 254-57 (2006).
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4. Inresponse to a hearing question, Ken Connor stated that arbitrations fees can amount to
thousands of dollars—much more than court filing fees. You state in your testimony that
“we have reliable empirical evidence comparing arbitration and litigation” and
“arbitration tends to have lower process costs than litigation.” Please provide your data in
support of this claim.

Respectfully, it is essential to look at my statement in full. In fact, I said that "fo the extent we
have reliable empirical evidence comparing arbitration and litigation, arbitration does tend to be
a quicker, cheaper method of dispute resolution.” The words I have emphasized -- "to the
extent” -- are important for the reasons given at the start of my answer to the previous question.
Empirical evidence on arbitration's lower process costs is cited in footnote 2, above.

5. Inresponse to a question from Senator Kohl, you mentioned that courts do not enforce
clauses in arbitration agreements that require the parties to keep the dispute confidential.
In what percentage of arbitration cases are confidentiality clauses challenged, and in what
percentage of those cases are they actually struck down?

I wish to clarify one thing: I did not make a categorical statement that all courts always decline to
enforce confidentiality requirements in arbitration agreements. Instead, I noted that "courts tend
not to enforce those" provisions. The word "tend" is important: although most of the cases I
have read on the issue do not enforce confidentiality requirements in arbitration clauses, one can
occasionally find counter-examples. For cases holding unconscionable arbitration clauses that
require the arbitration to be confidential, see e.g., STEPHEN J. WARE, PRINCIPLES OF
ALTERNATIVE DISPUTE RESOLUTION § 2.25(a) n.285 (2d ed. 2007) (citing cases). I am not aware
of any systematic attempt to determine the percentage of arbitration cases in which
confidentiality clauses are challenged or the percentage of such cases in which they are actually
struck down.
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/E \; SUBMISSIONS FOR THE RECORD

aahsa

creating the future of aging services

Statement for the Record
Fairness in Nursing Home Arbitration Act

The American Association of Homes and Services for the Aging (AAHSA) appreciates this
opportunity to submit a statement for the record on S. 2838, which would prohibit nursing homes
and assisted living facilities from asking residents to sign a pre-dispute arbitration agreement,
even if the arbitration agreement is not required for admission.

AAHSA members help millions of individuals and their families every day through mission-
driven, not-for-profit organizations dedicated to providing the services that people need, when
they need them, in the place they call home. Our 5,800 member organizations, many of which
have served their communities for generations, offer the continuum of aging services: adult day
services, home health, community services, senior housing, assisted living residences, continuing
care retirement communities and nursing homes. AAHSA’s commitment is to create the future of
aging services through quality people can trust. )

Unfortunately, high quality services do not protect even the best long-term care providers from
lawsuits that may have little merit. Litigation against long-term care providers has become a
lucrative sub-specialty among some in the legal profession. Arbitration provides a timely and
cost-effective alternative for both providers and consumers to resolve differences in a fair,
reasonable and expeditious manner.

AAHSA opposes S. 2838 because a prohibition on pre-dispute arbitration agreements is
unnecessary to protect consumers from unfair coercion. It is not unusual for not-for-profit nursing
homes, assisted living, and continuing care retirement communities to use arbitration agreements,
in accordance with the Federal Arbitration Act and the laws of the states in which facilities are
located. Properly structured, these agreements can give both providers and consumers an
expeditious alternative to long and costly lawsuits. Federal legislation invalidating pre-dispute
arbitration agreements in long-term care facilities is unnecessary because the states have already
developed common-sense protections. These protections form the basis of recommendations
AAHSA has made to its own members.

First, we recommend to our members that signing an arbitration agreement should not be a
condition of admission to a nursing home or other long-term care facility. State courts have often
found arbitration agreements to be unconscionable if admission fo a facility was predicated on
signing an agreement. It should be noted, however, that the Centers for Medicare and Medicaid
Services (CMS) do not prohibit arbitration agreements as a condition of admission for Medicare
patients. CMS leaves it up to the states to determine if they will accept mandatory arbitration in
Medicaid admissions. We believe most of our members do not require arbitration agreements as
a condition of admission.
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In addition, many agreements have a rescission period, another practice AAHSA recommends to
its members. This clause gives consumers a chance to reconsider and cancel their agreement to
arbitrate.

We also recommend to our members, based on case law, that arbitration agreements should not
limit a resident’s rights and remedies under law, other than to specify the forum and procedures
for dispute resolution. Most if not all states that have addressed this issue have found limitations
on rights and remedies to be a trigger for determining an arbitration agreement was
unconscionable. The more onerous the contract, the less likely it has been to be enforced under
existing law and practice. Consequently, most long-term care providers do not draw up arbitration
agreements that conflict with consumers’ rights.

We do not see a need for legislation specifically targeting long term care. The high rate of
litigation over arbitration agreements in this field means acceptable parameters defining.
substantive and procedural requirements for valid arbitration agreements are more clearly defined
in long-term care than in other areas. Residents or their representatives have had significant
success in state courts and this success is visible in the way providers draft their agreements.
Among AAHSA’s membership, most but not all residents sign arbitration agreements that are
offered at the time of admission, and most disputes are settled regardless of whether there is an
arbitration requirement or not.

‘Quality of care is not determined by the forum chosen for resolution of whatever disputes may

arise between providers and consumers. On behalf of both our members and the residents they
serve, we urge the Senate not to foreclose recourse to agreements that can expedite the resolution
of disputes for all parties and prevent unnecessary expense that takes resources away from
resident services.
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On behalf of AARP’s nearly 40 miilion members, thank you for holding today’s

hearing on the Fairness in Nursing Home Arbitration Act (S. 2838/H.R. 6126) and
pre-dispute arbitration clauses in long-term care facility contracts. This testimony
is on behalf of AARP’s members and those who are current or future residents of

long-term care facilities and their families.

Pre-dispute arbitration clauses in long-term care facility contracts are harmful to
residents and their families. These arbitration clauses force a Hobson’s choice --
waive the right to seek redress in the courts or get care in another facility,
assuming there is one in their area without an arbitration clause. This testimony
focuses on the situations that individuals and their families face as they enter
long-term care facilities, the harmful impact of pre-dispute arbitration clauses,
and AARP’s support for the Fairness in Nursing Home Arbitration Act

{S. 2838/H.R. 6126).

Quality in Long-Term Care Facilities

Long-term care facilities include an array of providers such as nursing homes,
assisted living facilities, and other residential care facilities that provide a home to
residents and supportive services to assist them with daily activities, such as
eating, dressing, and bathing. Such facilities may also provide services such as
nursing care, rehabilitation, or therapy. Approximately 16,000 nursing homes in

this country provide care to about 1.5 million of our most vulnerable residents.
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including individuals who use nursing homes for short-term rehabilitation, about
three million people use nursing homes each year. And about one million

Americans live in assisted living facilities.

Quality of care and quality of life for residents in long-term care facilities can vary
greatly. And, while the quality of care in our nation’s nursing homes has
improved over the last 21 years since the enactment of federal nursing home
quality standards in the Omnibus Budget Reconciliation Act of 1987 (OBRA '87),
much more needs to be done. Many facilities do provide high quality care, but
there are also too many facilities that show significant quality deficiencies that

can cause harm to residents on their annual inspections.

The Government Accountability Office (GAQO) has found that a small but
significant share of nursing homes continue to experience quality of care
problems. Two years ago, one in five nursing homes in this country were cited
for serious deficiencies — deficiencies that cause actual harm or place residents
in immediate jeopardy. GAO has also noted variations among states in citing
such deficiencies, and that deficiencies are understated when found in federal
comparative surveys but not in corresponding state surveys. In addition, some
facilities consistently provide poor quality care or are “yo-yo” facilities that go in
and out of compliance with quality standards. Almost half the nursing homes
reviewed by GAQ for a March 2007 report — homes with prior serious quality

problems — cycled in and out of compliance over five years and harmed
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residents. Quality also varies greatly in other types of long-term care facilities,

such as assisted living, which are regulated at the state level.

Long-Term Care Facilities and Arbitration Clauses

When older adults suffer a decline in heaith or are discharged from the hospital
and are unable to care for themselves, these individuals, their families, or other
caregivers are often faced with the daunting task of finding nursing home care.
Often these decisions are made in a crisis situation and individuals may be
pressured to accept the first available bed, without enough time to adequately
compare nursing homes in order to find the one that offers the best quality of
care or to consider other options. Thus, they may select a facility they would not
have otherwise chosen if they had the luxury of shopping around and comparing

facilities.

People seeking nursing home admission are among the frailest Americans. In
2008, nearly half (45 percent) of all residents had dementia and more than half
depended on a chair for mobility or were unable {fo walk without extensive or
constant support from others. In 2004, nearly 80 percent of residents needed
help with four or five activities of daily living (bed mobility, transferring, dressing,
eating and toileting). Most nursing home residents are elderly: 88 percent are 65
or older and 45 percent are 85 or older. About 75 percent of nursing home

residents age 65 and older are women, and at the time of admission, over half of
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nursing home residents are widowed. Nursing home residents in recent years
have had higher disease prevalence and multiple conditions are more common,
indicating an increasingly sicker population, according to a Kaiser Family
Foundation analysis. Nursing home résidents are also often on multiple
medications that must be managed and coordinated to prevent adverse

reactions.

Prospective assisted living residents can be similar to prospective nursing home
residents. Assisted living facilities also may provide care to frail residents who
could be cared for in a nursing home or whose care would have, until recently,

been provided in a nursing home.

It is often in this context of crisis and vulnerability that prospective nursing home
residents and their families face the nursing home admissions process. People
seeking nursing home admission or someone acting on their behalf are typically
given a lengthy, complicated contract. Many facilities, such as nursing homes
and assisted living facilities, include provisions in their admissions contracts
requiring that residents and their families agree to forego the use of the court
system to resolve a wide range of future disputes. Instead, they must agree to
submit their cases which may involve abuse, assault, mainutrition, neglect, and
even death to arbitration. The admissions contract typically is presented on a

“take it or leave it” basis, with no room for the resident to negotiate the terms.
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Clearly, most people seeking nursing home admission are focusing on the quality
and range of services available, and are not thinking about possible future
disputes. When they are presented with admissions contracts, they often do not
know that an arbitration requirement is buried in the fine print of the multi-page
document. In the rare instance in which they are aware of the clause, they often
cannot understand its technical language or its significant implications for their

rights.

In most instances, facilities present the contract after the person decides to apply
for admission, rather than beforehand, when the individual or his or her
representative would have more time to assess the contract provisions and how
they affect their rights. And there may not be sufficient time for the resident or
his or her representative to sit down with a nursing home representative or a
trusted advisor who can answer questions and explain the terms of the contract
and the arbitration provision. In addition, even if there is time for a conversation
with the facility representative, that person is not always adequately informed
about the details of the arbitration provisions or able to answer questions from
the perspective of the resident or family, especially about the important legal

rights involved.

Even if prospective residents and their families are aware that the admissions

contract contains an arbitration provision, they often do not understand what it
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means. Nor do they realize the many rights and protections they would forego in
arbitration. Arbitration usually is extremely expensive for consumers and places
severe restriétions on many of their rights, including their ability to obtain
documents and other evidence which makes it difficult for them to prove their

case and gives the facility a considerable advantage.

In addition, unlike judges and juriés, arbitrators do not have to follow prior court
or arbitral decisions; their decisions and the facts abbut the dispute typically are
confidential, so no one else can learn about them; and the bases for appealing
an arbitrator's decision are extremely limited; misinterpretation or misapplication
of the law is not a basis for appeal. Arbitrators usually do not need to issue
written decisions, making appeals even more difficult. Consumers usually have
limited, if any, knowledge on which to base their choice of an arbitrator — if they
have a choice - and arbitrators may have a bias toward “repeat players” — to get
a company's future business, an arbitrator may not want to rule against such a
party too often or order them to pay large awards to other parties, even when
such awards are justified. Finally, these disadvantages to consumers from the
arbitration process itself are all in addition to the fact that the consumers have

waived their basic right of access to the courts and a jury.

However, consumers strongly support maintaining the right of nursing home

residents and their families to take nursing homes to court in cases of neglect
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and abuse. For example, an AARP poll of Arkansas residents age 40 and older
released in January 2007 found that 85 percent of respondents strongly support
maintaining the right of nursing home residents and their families to take nursing
homes to court for neglecting and abusing nursing home residents. Another one

in ten somewhat support this action.

Potential residents and their families also do not have equal bargaining power
with the facility and are virtually powerless to negotiate the arbitration provision or
to gain admission to the facility without it, assuming they are aware of it.

Potential residents and their families must often make quick decisions in stressful
situations and deal with an immediate need for services — foregoing the care and
services is not an option. If other nursing homes also have arbitration clauses in
their admissions contracts, the individual effectively has no choice among
facilities. Individuals and their families also deal with potential financial
limitations and stress and anxiety from having to give up independence and
leave one’s home to enter a nursing home. Arbitration was designed to provide a
mechanism for two parties with equal bargaining power to resolve a dispute.
Potential residents of long-term care facilities, such as nursing homes and

assisted living facilities, do not have equal bargaining power with the facilities.

A court case from New Mexico provides a good example of the unequal
bargaining power between potential nursing home residents, their families and

the facility, and the circumstances that frequently exist at the time of admission.
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New Mexico’s court of appeals ruled that the arbitration clause in a nursing home
contract was unenforceable so that the family of a woman, Ruth Painter, who
died three days after entering the home can pursue their case in court alleging
inadequate care. The court agreed with the family and an amicus brief filed by
AARP and NCCNHR: The National Consumer Voice for Quality Long-Term Care
that the heavily medicated, seriously ill woman could not be expected to

understand the fine print in her contract that limited her legal rights.

Ruth Painter was 57 years old, suffered from several serious health conditions
(including heart disease, chronic obstructive pulmonary disease, and atrial
fibrillation), and was taking numerous prescription medications when she was
taken by emergency transport to a medicat‘ center. When she was discharged
more than a week later, she was physically unable to care for herself and she
and her family decided she needed to move to a nursing home. She and her son
visited a nursing home and she and her daughter returned the next day so she

could be admitted.

While she was being admitted, Ms. Painter became short of breath and was
literally propped up in bed receiving oxygen during the admissions process.
Three days after admission, her health seriously deteriorated and she was taken
by ambulance to a hospital where she died. Her family sued the facility, alleging

negligent care and breach of contract. The facility moved to dismiss the suit
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based on a clause in the admissions contract that required that all disputes be

resolved in arbitration.

A trial court declared the arbitration clause unconscionable and unenforceable
based on its findings that: Ruth Painter had a 10th-grade education; for more
than a year prior to her death her mental condition seemed to decline and her
son had assumed responsibility for her finances; and the admissions agreement
was 41 pages long and contained various other documents, including several
contractual agreements, health directives, questionnaires and facility policies.
According to the court, “Much of the [Arbitration] Agreement is in small print, and
[the admissions director] admitted it was often inconsistent and could be
confusing.” Ultimately, the trial court ruled that “[rlequiring a heavily medicated,
seriously ill individual, such as Ruth Painter, who had limited education and
comprehension to sign an Arbitration Agreement that was hidden away in the
middle of a confusing and complicated Admission Agreement, would be

unconscionable.”

Fairness in Nursing Home Arbitration Act

AARP believes that it is essential for vulnerable residents to have access to the
courts when they are injured, neglected, or abused. AARP thus supports the

bipartisan Fairness in Nursing Home Arbitration Act (S. 2838/H.R. 6126)
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introduced by Senators Mel Martinez (R-FL) and Herb Koh! (D-WI) and

Representatives Linda Sanchez (D-CA) and lleana Ros-Lehtinen (R-FL).

S. 2838 would make pre-dispute arbitration provisions between long-term care
facilities and a resident of the facility or a person acting on behalf of the resident
unenforceable, ensuring that future and current residents of long-term care
facilities and their families are not forced into arbitration or terms that may have a
substantial adverse impact on their rights. This legislation is also important
because it would provide uniform, nationwide protection against such pre-dispute
arbitration provisions. While some states have taken action to address this
important issue, consumers, regardless of the state in which they live, should not
be forced to give up their rights to seek redress through the courts to resolve
cases of injury, neglect, and abuse. This bill would protect this essential right of
older adults, individuals with disabilities, and their families, including some’ of the

most vulnerable Americans.

As the Subcommittee considers this legislation, we encourage you to retain the
language in S. 2838 regarding the effective date, so that the bill's protections
would be provided to all current and future long-term care facility residents.

H.R. 6126 would apply to future long-term care facility residents, but only current
residents of long-term care facilities whose pre-dispute arbitration agreements

are made, amended, altered, modified, renewed or extended on or after the date

i1
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of enactment of the bill. The protections provided under this legislation should be

available to all current long-term care facility residents.

Some may argue that arbitration clauses in long-term care facility admission
contracts are needed to limit costly lawsuits against facilities. But the answer to
this concern is not to limit an individual's legal rights and protections, and require
that they waive their right to resolve disputes in court. The answer is to improve
the underlying care and services provided by facilities to decrease the likelihood
of disputes that need to be resolved in court. This would help residents, their

families, and the facilities themselves.

Conclusion

We appreciate your work on the important issue of pre-dispute arbitration clauses
and their adverse impact on current and future long-term care facility residents
and their families. AARP encourages the subcommittee to pass the Fairness in
Nursing Home Arbitration Act (S. 2838). We look forward to working with you
and your colleagues on both sides of the aisle to protect the rights of current and

future long-term care facility residents and their families.

12
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April 30, 2008

The Honorable Herbert H. Kohl
United States Senate

330 Hart Senate Office Building
Washington, DC 20510

Dear Senator Kohl:

AARP is pleased to support the bipartisan Fairness in Nursing Home Arbitration
Act (8. 2838} that you and Senator Martinez have introduced. We appreciate
your leadership on this important issue.

When older loved ones suffer a decline in health or are discharged from the
hospital unable to care for themselves, family or other caregivers are often faced
with the daunting task of finding nursing home care. Often these decisions are
made in a crisis situation when there is not enough time to adequately compare
nursing homes in order to find the one that offers the best quality of care.

People seeking nursing home admission or someone acting on their behalf
typically are given a lengthy, complicated contract. Many facilities include
provisions in the contract requiring that residents and their families resolve a
wide range of future disputes with the facility in arbitration. In fact, many
individuals who are in the vulnerable position of needing immediate nursing
home care find that they are faced with a Sophie’s choice — sign a pre-dispute
arbitration provision as part of their nursing home contract and waive their rights
to seek redress in the courts — even in cases of abuse or neglect — or find
another nursing home.

In addition, most people seeking nursing home admission are focusing on the
quality and range of services available, and are not thinking about possible future
disputes that might arise. When they are presented with admissions contracts,
they often do not know that an arbitration requirement is buried in the fine print of
the multi-page document. Even if they are aware of its inclusion, they do not
understand what it means and the many rights and protections they would have
in court that do not apply in arbitration. Potential residents and their families do
not have equal bargaining power with the facility and are virtually powerless to
negotiate about the provision or to gain admission fo the facility if they want to
delete it.

AARP supports your legislation because we believe that it is essential for
vulnerable residents to have access to the courts when they are injured,
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Page 2

neglected, or abused. Your bill would make pre-dispute arbitration agreements
unenforceable, ensuring that residents of long-term care facilities and their
families are not forced into arbifration or terms that may have a substantial
adverse impact on their rights. This legislation is also important because it would
provide uniform, nationwide protection against pre-dispute arbitration
agreements.

Thank you again for your strong leadership and advocacy on behalf of nursing
home residents and their families. We look forward to continuing to work with
you and your colleagues on both sides of the aisle to advance this critical
legislation. If you have any questions, please feel free to call me or have your
staff contact Rhonda Richards of our Government Relations and Advocacy staff
at (202) 434-3770.

Sincerely,

D P Stoua_

David P. Sloane
Senior Vice President
Government Relations and Advocacy
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May 22, 2008

The Honorable Mel Martinez
United States Senate
Washington, DC 20510

The Honorable Herb Kohl
United States Senate
Washington, DC 20510

Dear Senator Martinez and Senator Kohl:

Binding mandatory arbitration clauses are forcing the elderly and those with disabilities and their
families to waive their constitutional right to seek redress in the courts when a nursing home resident
suffers harm. These clauses are typically buried in contracts signed by families during one of the most
stressful events in their lives — entrusting the care of a vulnerable loved one to strangers — and the
clauses effectively compel family members to consent that they will waive the legal rights of a loved
one if she or he is injured or dies from neglect or physical abuse while in the facility. The contracts are
presented on a take-it-or-leave-it basis, and leave families in the impossible situation of having to sign
a contract or forgo nursing home care altogether, a decision that most families are not in the position to
make. The undersigned organizations strongly support your bill, S. 2838, the Fairness in Nursing
Home Arbitration Act, which would invalidate pre-dispute mandatory arbitration provisions in nursing
home, assisted living, and other long-term care facility contracts.

Almost two-thirds of nursing home admissions are from a hospital and occur after a medical
emergency, such as a stroke or broken hip. Individuals are often pressured to accept the first available
bed without any opportunity to evaluate the care provided or consider other possible options, and
research conducted at Brown University shows that hospitals are more likely to place African
Americans in the worst nursing homes. When they unknowingly sign away their right to sue the
facility, most families have had no experience with the severity of injuries their loved one could suffer
if the facility neglects its responsibility to protect them — such as pressure sores that lead to infection
and amputation of limbs; suffocation on bedrails and other restraining devices; physical and sexual
assault; renal failure from dehydration; malnutrition; and death from fires in unsprinklered buildings.
Some courts have even enforced arbitration clauses included in contracts signed by nursing home
residents who were illiterate or had advanced dementia.

Countless government studies show that in spite of improvements in nursing home regulation and
enforcement, state regulators still under-cite the seriousness of deficiencies in which residents are
harmed; levy fines that are little more than the cost of doing business; and allow facilities to operate
year-after-year with serious, repeat problems. Assisted living is poorly regulated in most states,
although assisted living residents often have physical and mental disabilities similar to those of
nursing home residents. Mandatory arbitration clauses only further this crisis by serving to protect
providers from accountability for bad care. By allowing the provider to pick the arbitration company
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with which it routinely does business and the rules of the arbitration, the system is set up to heavily
favor the provider and leave the family with little or no hope of obtaining justice for their loved one.

No family should be required to sign a contract containing a pre-dispute mandatory arbitration clause
as a condition of admission nor participate in an arbitration process that they have little or no control
over, especially when the dispute involves the suffering and death of their parents and other loved
ones, The Fairness in Nursing Home Arbitration Act would end the practice that forces many to do
$0.

Sincerely,

AARP

Alliance for Retired Americans

American Association for Justice

American Federation of State, County and Municipal Employees
Alzheimer’s Foundation of America

Center for Medicare Advocacy, Inc.

Consumer Action

Consumer Federation of America

Consumers Union

Homeowners Against Deficient Dwellings

Home Owners for Better Building

National Association of Consumer Advocates

National Association of Social Workers

National Consumer Law Center (on behalf of its low income clients)
National Consumers League

National Employment Lawyers Association

National Senior Citizens Law Center

NCCNHR: The National Consumer Voice for Quality Long-Term Care
U.S. Public Interest Research Group
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Public Policy Office 2023937737 p
1319 F Street, NW, Suite 500 866 865 0270 f
Washington, DG 20004-1106

alzheimer’s Q)Y association

Statement for the Record

The Fairness in Nursing Home Arbitration Act (8. 2838/H.R. 6126}
Joint Hearing of the Judiciary Subcommitice on Antitrust, Competition and Consumer Rights
and the Special Committee on Aging
June 18, 2008

The Alzheimer's Association supports the Fairness in Nursing Home Arbitration Act

(S. 2838/H.R. 6126) introduced by Senators Herb Kohl (D-WT) and Mel Martinez (R-FL) and
Representatives Linda Sénchez (D-CA) and Ileana Ros-Lehtinen (R-FL) because it aims to protect frail
Americans who are seeking nursing home admission. Specifically, this legislation invalidates pre-
dispute arbitration provisions between long-term care facilities and residents and the caregivers
representing them. At many facilities, these agreements are presented as an “all or nothing” proposition
-- either sign a mandatory arbitration contract and agree not to sue for negligent care or risk losing your
placement in the facility. Individuals and their families may feel pressure to accept the first available
bed without any opportunity to evaluate the care provided.

Signing mandatory arbitration agreements can be especially problematic for people with Alzheimer’s
disease considering the high propomon of people with dementia requiring long-term care assistance.

An estimated 69 percent of nursing home residents and 50 percent of assisted lwmg facmty residents'
have some type of cognitive impairment and may fail to understand the repercussions of signing a pre-
dispute agreement. Many individuals in advanced stages of Alzheimer’s disease are unable to speak for
themselves or understand what they are signing. Some courts have upheld arbitration agreements even
when they were signed by nursing home residents who were illiterate or had advanced dementia.
Problems like this are likely to occur more frequently as the number of people with Alzheimer’s disease
will increase in the future. Today, an estimated 5.2 million Americans of all ages have Alzheimer’s
disease. By 2030, the number of people age 65 and over with Alzheimer’s diseases is estimated to reach
7.7 milliczm, a greater than 50 percent increase from the number of people age 65 and over currently
affected.

Caregiver stress may also lead to sxgmng mandatory binding arbitration agreements without fully

comprel g the conseq h indi that caregiver stress, especially stress related to a
person s behavnora! symptoms, is assomated with nursing home placement In fact, 40 percent of
caregivers rate the stress of caring for those with Alzheimer’s and other d ias as high or very high.®

While families often strive to keep their loved ones in the community, as the symptoms of dementia
progress, caregivers must make the difficult decision of placing a family member in a long-term care
facility. As caregivers search for potential facilities, they may discover that choices are scarce and
could require long waiting periods. Options are even fewer for those who depend on Medicaid. Asa
result, there can be little choice in the matter; they must sign a mandatory arbitration agreement, not
fully comprehending or recognizing the possible consequences of such a waiver, or risk losing a place in
a nursing home for their loved one.

The Alzheimer’s Association appreciates the efforts made by the long-term care community to improve
the quality of care for people with dementia and supports the Fairness in Nursing Home Arbitration Act
(5. 2838/H.R. 6126) because it aims to further protect vulnerable Americans and their caregivers. The

' 2008 Alzheimer’s Disease Facts and Figures, page 25
22008 Alzheimer’s Disease Facts and Figures, pages 9, 12
32008 Alzheimer’s Disease Facts and Figures, page 17
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Association looks forward to working with the Senate Judiciary Committee and the Special Committee
on Aging on long-term care issues affecting people with Alzheimer’s disease and their caregivers.

For more information, please contact Toni Williams at the Alzheimer’s Association at Toni.Williams
@alz.org or at (202) 638-8666.
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Washington 023937731 p
Pullic Policy Office 866 86502701
1319 F Street N.W, Suite 500
Washington, D.C. 20004-1106

alzheimer’s QY association’

The Honorable Herbert Kohl

Chairman, Special Committee on Aging

United States Senate

Washington, D.C. 20510 May 21, 2008

Dear Chairman Kohl,

As the leading research and advocacy organization for Alzheimer’s disease in the United
States, the Alzheimer’s Association appreciates your dedication to improving the quality
of care for individuals residing in nursing homes and other long-term care facilities. The
Fairness in Nursing Home Arbitration Act, S, 2838, which you recently introduced,
demonstrates your leadership in this area.

The Alzheimer’s Association supports S, 2838 because it aims to protect frail Americans
by invalidating pre-dispute mandatory arbitration ags in nursing homes, assisted
living, and other long-term care facilitics. At many facilities, these contracts are
presented as an “all or nothing™ proposition — either sign a mandatory arbitration contract
and agree not to sue for negligent care or risk losing your placement in the facility.
Individuals or their families may feel pressured to accept the first available bed without
any opportunity to evaluate the care provided,

Signing mandatory arbitration agreements can be especially problematic for people with
dementia and their caregivers. Many individuals in advanced stages of Alzheimer’s
disease are unable to speak for themselves or understand what they are signing. Some
courts have upheld arbitration agreements even when they were signed by nursing home
residents who were illiterate or had advanced dementia. In addition, caregivers for
people with dementia have a high rate of emotional stress, thus may not fully
comprehend the possible consequences of signing a mandatory arbitration agreement.
Research indicates that caregiver stress, especially stress related to a person’s behavioral
symptoms, is associated with nursing home placement.

Given that a majority of long-term care residents have some type of cognitive
impairment, 69 percent of nursing home residents and about 50 percent of assisted living
facility residents, the Alzheimer’s Association is concerned that mandatory arbitration
agreements can be detrimental to people with dementia and their caregivers, We
appreciate your comimitment to this issue and look forward to working with you to
improve the quality of dementia care for residents in long-term care facifities. If you
have any questions, please contact Brenda Sulick at the Alzheimer’s Association at

Brenda.Sulick{@alz.org or (202) 638-8672,

Sincerely,

Ky

Stephen McConnell, Ph.D.
Vice President, Advocacy and Public Policy

the compassion to care, the leadership o conquer
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OABANBAIO8272.xml S.L.C.

110T7H CONGRESS
2D SESSION S.

To amend chapter 1 of title 9 of United States Code with respect to
arbitration.

IN THE SENATE OF THE UNITED STATES

Mr. MARTINEZ (for himself and Mr. KOHL) introduced the following bill;
which was read twice and vreferred to the Committee on

A BILL

To amend chapter 1 of title 9 of United States Code with
respect to arbitration.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Fairness in Nursing
Home Arbitration Act”.

SEC. 2. DEFINITIONS. .

Section 1 of title 9, United States Code, is amend-

ed—

O 00 N1 Y b A W

(1) by striking the section heading and insert-

[
<o

ing the following:
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(2) by inserting before the first beginning
quotation mark, the following: “(a) As used in this
chapter, the term (1)”;

(3) by striking “Maritime” and inserting “mari-
time’’;

(4) by striking ‘“‘jurisdiction;” and inserting
‘“Jurisdiction; (2)”; and

{5) by striking the period and inserting the fol-
lowing: “; (3) ‘long-term care facility’ means—

“(A) any skilled nursing facility, as defined in
1819(a) of the Social Security Act;

“(B) any nuréing facility as defined in 1919(a)
of the Social Security Act; or

“(C) a public facility, proprietary facility, or fa-
cility of a private nonprofit corporation that—

“(i) makes available to adult residents sup-
portive services to assist the residents in car-
rying out activities such as bathing, dressing,
eating, getting in and out of bed or chairs,
walking, going outdoors, using the toilet, ob-
taining or taking medication, and which may
make available to residents home health care
services, such as nursing and therapy; and

“(ii) provides a dwelling place for residents

in order to deliver such supportive services re-
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1 ferred to in clause (i), each of which may con-

2 tain a full kitchen and bathroom, and which in-

3 cludes common rooms and other facilities ap-

4 propriate for the provision of supportive serv-

5 ices to the residents of the facility; and

6 “(4) ‘pre-dispute arbitration agreement’ means any

7 agreement to arbitrate disputes that had not yet arisen

8 at the time of the making of the agreement.

9 “(b) The definition of ‘long term care faciIity’ in sub-
10 section (a)(3) shall not apply to any facility or portion of
11 facility that—

12 “(1) does not provide the services desecribed in
13 subsection (a){3)(C)(i); or

14 “(2) has as its primary purpose, to educate or
15 to treat substance abuse problems.”.

16 SEC. 3. VALIDITY AND ENFORCEMENT.

17 Section 2 of title 9, United States Code, is amend-
18 ed—

19 (1) by striking the section heading and insert-
20 ing the following:

21 “§2. Validity and enforceability”;

22 (2) by striking “‘A written” and inserting “(a)
23 A Written”;

24 (3) by striking “, save” and all that follows
25 through “contract”, and inserting “to the same ex-
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4
tent as contracts generally, except as otherwise pro-
vided in this title”’; and
(4) by adding at the end the following:

“(b) A pre-dispute arbitration agreement between a
long-term care facility and a resident of a long-term care
facility (or anyone acting on behalf of such a resident, in-
cluding a person with financial responsibility for that resi-
dent) shall not be valid or specifically enforceable. ‘

“(c¢) This section shall apply to any pre-dispute arbi-
tration agreement between a long-term care facility and
a resident (or anyone acting on behalf of such a resident),
and shall apply to a pre-dispute arbitration agreement en-
tered into either at any time during the admission process
or at any time thereafter.

“(d) A determination as to whether this chapter ap-
plies to an arbitration agreement described in subsection
(b) shall be determined by Federal law. Except as other-
wise provided in this chapter, the validity or enforceability
of such an agreement to arbitrate shall be determined by
the court, rather than the arbitrator, irrespective of
whether the party resisting the arbitratidn challenges the
arbitration agreement specifically or in conjunction with

other terms of the contract containing such agreement.”.
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1 SEC. 4. EFFECTIVE DATE.
This Aect, and the amendments made by this Act,
shall take effect on the date of the enactment of this Act

and shall apply with respect to any dispute or claim that

L% I S VS T

arises on or after such date.
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Senator Robert P. Casey, Jr. Statement for 6/18/2008 Joint
Judiciary Subcommittee on Antitrust, Competition and
Consumer Rights and Aging Committee Hearing on S. 2838,
the Fairness in Nursing Home Arbitration Act

Mr. Chairman, thank you for scheduling this hearing to
examine S. 2838, the Fairness in Nursing Home Arbitration
Act. This is a critical issue that directly affects the well
being of older citizens in long term care across the country.

Pre-dispute mandatory arbitration clauses are becoming
more common in long term care facility contracts. These
clauses are legally binding in disputes that can arise
between the nursing home and older citizens, binding them
to arbitration for the resolution of disputes and eliminating
the option of litigation. When older citizens are being
admitted to nursing care facilities, they can easily sign
contracts containing these clauses without complete or even
minimal understanding of what they mean. It is often only
when older individuals have suffered mistreatment at these
facilities that their families discover the details.

Older citizens facing the daunting paperwork of admission to
a nursing facility may be on medication that impacts their
clarity and judgment and they do not always have the ability
to read through all the papers they are sighing. They may
simply want to sign the papers as quickly as possible so they
can rest. Sometimes they are accompanied by family
members or friends who are able to assist them and read
through the documentation, but that is not always the case.
In either case, it is difficult for the average person to
understand the implications of mandatory arbitration clauses
buried in 40 of 50 pages of admissions documents. Even
when a friend or family member is there, their focus is often
on the services a nursing home offers and getting their
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parent, spouse or friend settled. They are not necessarily
thinking about future disagreements they might have with the
nursing home.

These pre-dispute mandatory arbitration clauses are so
suspect that the American Arbitration Association does not
support agreements requiring arbitration in disputes over
nursing-home care and has a specific prohibition against
arbitrating a case based upon a pre-dispute mandatory
arbitration clause in a health care or long term care contract.

There have been over 100 cases reported in which nursing
home residents have challenged arbitration agreements,
citing negligent or abusive care by the facility. Courts are
often unable to give residents satisfactory redress, even in
cases when the resident lacked the mental or physical ability
to understand what they were signing.

The incidence of pre-dispute mandatory arbitration clauses
in nursing homes is rising. Arbitration serves a valuable role
in resolving disputes but not when it robs vulnerable older
individuals, without their legitimate consent, of appropriate
legal redress against wrongdoing. We must work to ensure
our older citizens and their families have appropriate
remedies to address any mistreatment that might occur in
long term care facilities.

In closing, Mr. Chairman, | again want to thank you for your
continued attention to our older citizens. We must keep
working to ensure they receive high quality care in nursing
homes and other long-term care facilities and help them find
appropriate recourse when that does not happen.
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Center for Medicare Advocacy, Inc.
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INTRODUCTION

The Center for Medicare Advocacy (the Center) is a non-partisan, non-profit organization that
works to ensure fair access to quality health care. The Center supports S.2838, the Fairness in
Nursing Home Arbitration Act, which would prohibit nursing facilities and other long-term care
facilities from using pre-dispute arbitration clauses in their admissions contracts or as part of
their admissions processes.

Pre-dispute arbitration clauses prevent residents and their families from filing wrongful death or
personal injury litigation against the facility when a dispute arises. Witnesses before the
Committee on June 18 provided compelling testimony that such contracts are contracts of
adhesion, written by facilities for their own benefit and generally signed by residents and their
families who do not understand what they are agreeing to do or who are not able to oppose the
terms if they understand them. The Center endorses the June 18th testimony of David Kurth,
Alison Hirschel, and Kenneth L. Connor. In addition, the Center opposes pre-dispute arbitration
clauses because civil justice litigation not only compensates residents (or their estates) when
residents are killed or injured but also serves an important public policy purpose that is lost if
private litigation cannot be pursued.

The civil justice system compensates victims of grossly inadequate care or gross failures of care.
When nursing home care leads to the death or serious injury of a vulnerable resident, tort
litigation may be necessary to hold facilities accountable for the harm they have caused. The
civil justice system complements the public regulatory system in its efforts to improve the
quality of care for all residents. Litigation in the civil justice system can lead to significant
changes in facilities® care practices and can remove owners and managers that refuse to provide
good care.

THE CENTER FOR MEDICARE ADVOCACY’S 2003 STUDY OF TORT REFORM AND NURSING
HOMES DISPELLED COMMON MYTHS ABOUT THE CIVIL JUSTICE SYSTEM

In 2003, the Center for Medicare Advocacy (the Center) completed a study of tort reform and
nursing homes that dispelled common myths that pervade the nursing home industry’s discussion
of tort litigation.'

First, the Center found that cases are not frivolous. They represent situations where residents
have been seriously injured and died. Cases involve deaths by strangulation on bedrails or other
physical restraints, pressure sores, malnutrition, and dehydration.

The Center’s findings on this point were consistent with the findings of others who have looked
at civil justice litigation against nursing homes. The Florida Task Force on the Availability and
Affordability of Long-Term Care reported in December 2000, “the lawsuits are fundamentally
about pressure sores, falls, dehydration, and malnutrition or weight loss, and none of these

! Center for Medicare Advocacy, Tort Reform and Nursing Homes (March 2003).
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conditions or incidents is a minor matter in this population, or any other? A Harvard study
reported in Health Affairs (March 2003) similarly documented that more than half the cases in
civil justice litigation against nursing homes involved residents’ deaths.’

The Center’s study also deflated other industry myths about civil litigation against nursing
homes. It demonstrated that actual settlements and pay-outs are considerably lower than the
reports of large jury verdicts and that there has not been an explosion in tort litigation.
Compared to the amount of abuse, neglect, and grossly poor care suffered by residents each day,
as repeatedly documented by the Government Accountability Office and others, the number of
cases filed against nursing homes in fact remains small.

The Cénter’s study demonstrated that tort litigation is not the cause of rising liability insurance
premiums. Various analyses identify multiple causes for increased rates that include, but go far
beyond, tort litigation:

e The profit-motivated insurance industry, which has minimal experience with nursing
homes and little competition for business;

e The insurance industry’s unregulated status with respect to pricing nursing home
liability policies; :

» The insurance industry’s not finding in nursing homes the types of risk management
programs that are standard in other health care settings;

« Poor quality nursing home care;

e Insurance companies’ raising premiums based on national, rather than state-specific,
nursing home pay-out experience (so that states without significant tort litigation
nevertheless experience significant rate increases);

e Rising commercial insurance rates, as a general matter; and

¢ The cyclical pattern in the insurance industry, so that insurance companies raise
premiums based on financial matters unrelated to claims (e.g., (1) insurance industry
invests premiums in the stock market to generate revenues; declining stock prices
affect insurance companies’ profitability; (2) insurance companies had substantial
payouts as a result of September 11, 2001).

Finally, the Center found that litigation against nursing homes supplements, supports, and
complements the regulatory system, both as a general matter and in specific cases. The Center’s
report made the following observations:

THE SAME FACILITIES OFTEN HAVE LARGE NUMBERS OF VERDICTS/SETTLEMENTS AND
PUBLIC ENFORCEMENT ACTIONS TAKEN AGAINST THEM

Facilities with the largest number of verdicts/settlements or with cases involving the largest
dollar values, or both, are frequently the same facilities that state survey agencies have identified
and cited with large numbers of deficiencies. Poor performing facilities are subject to both

2 Florida Task Force on the Availability and Affordability of Long-Term Care (Dec. 16, 2000, Second Draft
Report).

? David G. Stevenson and David M. Studdert, “The Rise Of Nursing Home Litigation: Findings From A
National Surveys Of Attorneys,” Health Affairs, Vol. 22, No. 2, 219, 222 (March 2003).
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private litigation in the civil justice system and public enforcement actions. The two legal
systems are separate and have different functions, but complement each other.

The Sun-Sentinel and Orlando Sentinel in Florida evaluated tort litigation filed in the state
between 1996 and 2000 and compared the results with the state agency’s survey findings. They
reported a “commonality . . . among infrequently sued homes:” “they had few violations on their
inspections reports,” while facilities with “many violations were three times more likely to be
sued.” Between 1996 and 2000, the 10 facilities (out of 143 in South Florida) that had 15 or
more lawsuits filed against them had an average of 48.7 deficiencies during the period (ranging
from 24 to 72). During the same five-year period, the 25 facilities with zero lawsuits had an
average of 20 deficiencies (ranging from 1 to 44).

Similar correlations of extensive deficiencies (or other civil or criminal litigation, or both) and
large tort recoveries are found in other states. A Denver, Colorado facility that had been the
subject of two multi-plaintiff tort cases was also the subject of significant deficiencies and state
enforcement actions.” A former employee of a Missouri facility pleaded guilty to elder abuse,
and was sentenced to 15 years in prison, the month before the facility settled cases with six
families for nearly $2.5 million.® A Beverly Enterprises facility in California was sued 15 times
by residents’ families at the same time the state Department of Justice was opening a criminal
investigation.” Beverly Enterprises pleaded guilty to felony elder abuse in 2002 in a case that
also resolved civil claims against the corporation for its operation of 60 facilities in California.®

TORT LITIGATION MAY BRING ABOUT QUASI-REGULATORY RESULTS IN SPECIFIC
FACILITIES

Large tort recoveries can also lead to change of ownership of a facility, a quasi-regulatory result
that survey agencies are often unable to achieve directly on their own.

The Florida Task Force reported that the three facilities in Hillsborough County that had been
sued most frequently (more than 20 times each) “have subsequently undergone transformation:
two properties have changed ownership and the third has permanently closed.” Litigation in the
civil justice system may have helped play an important public role in bringing about critical
changes in ownership or management of nursing facilities that provided exceptionally poor care
to a large number of residents.

* Diane C. Lade, “Some well-kept nursing homes have never been sued,” Sun-Sentinel (Mar. 5, 2001).

5 Ann Imse, “A question of care: Denver nursing home group runs into repeated problems with regulators,”
(Nov. 3, 2001),

$ Michele Munz, “American Healthcare Management sells local nursing homes,” St. Louis Past-Dispatch (Jul.
14, 2001).

7 Joshua Molina, “Family’s suit: Patient died of neglect,” News-Press (Jun. 29, 2001).

8 California v. Beverly Enterprises, Inc., Case No, 01096941 (Cal. Super. Ct., Santa Barbara Co., Jul. 31, 2001);
“Attorney General Lockyer, Santa Barbara D.A. Sneddon Announce Major Enforcement Action Against Nation’s
Largest Nursing Home Chain” (Attorney General Lockyer, News Release, Aug. 1, 2002).

? Florida Task Force on the Availability and Affordability of Long-Term Care 350 (Dec. 16, 2000, Second Draft
Report).
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American Healthcare Management of Chesterfield sold 11 of its 12 St. Louis, Missouri facilities,
with 1500 beds, following seven lawsuits in three years that alleged wrongful death and neglect
of 11 residents, settlement with six families for nearly $2.5 million, state regulatory enforcement
actions, and the no-contest plea to criminal elder abuse by a former employee. '

TORT LITIGATION CAN ALSO RESULT IN PERMANENT CHANGES TO FACILITY PRACTICES
THAT IMPROVE CARE FOR RESIDENTS

Although litigation in the civil justice system has financial compensation for individuals as its
primary focus, some attorneys have also used the vehicle of a settlement to bring about
permanent changes in facility practices in order to benefit future residents. The private litigation
may change facility practices through quasi-injunctive relief.

In a Texas case, a resident died in a nursing facility when she strangled after being pinned
between her bed and the bedrail. Settlement of the wrongful death case against the facility
included a lengthy written agreement requiring the facility to establish extensive new policies
and procedures to reduce its use of physical restraints.!" The facility reduced its use of restraints
by more than 90%. A separate tort action against the parent corporation of the bedrail
manufacturer led to payment of $3 million to the family and the corporation’s sending a Safety
Alert Concerning Entrapment Hazards with Bed Side Rails to all of its customers. The Alert
described proper use of the bedrail and attached a copy of the Food and Drug Administration’s
1995 Safety Alert, Entrapment Hazards with Hospital Bed Side Rails."*

Tort litigation serves an important public role of identifying dangerous products and practices in
ways that lead to changes that benefit the public at large."

CONCLUSION

The Center for Medicare Advocacy endorses S.2838 and its prohibition against the use of pre-
dispute arbitration agreements by nursing homes and other long-term care facilities.

' Michele Munz, “American Healthcare Management sells local nursing homes,” St. Louis Post-Dispatch (Jul.
11,2001).

" Trew v. Smith and Davis Manufacturing Co., Inc., No. SF 95-354(C) (N.M. Dist. Ct. Jul. 1996).

12 Telephone conversation with plaintiffs’ attorney, Jeff Rusk, Austin, TX, Mar. 12, 1997.

13 The Center for Justice and Democracy, Lifesavers (Feb, 2001) (compilation of tort cases leading to reform in
the areas of aircraft, consumer and household products, crimes, drugs and medical devices, environmental hazards,
firearms, hospital and medical procedures, public spaces, toys and recreational products vehicles, and work-related
injuries). See also American Association for Justice, Cases That Made Us Safer, Improved Lives,
<www.atlanet.org/pressroom/kofscampaign/caseindex.aspx> (site visited June 24, 2008) (describing removal from
sale of faulty surgical ventilators and flammable children’s pajamas, recall of the Dalkon Shield 1UD, among other
changes resulting from tort litigation).
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Testimony of

Kenneth L. Connor
Attorney at Law

Before the Subcommittee on Antitrust, Competition and Consumer Rights and the
Special Committee on Aging, regarding the Fairness in Nursing Home Arbitration Act,
S. 2838/ H.R. 6126

June 18, 2008

Chairman Kohl, Ranking Member Hatch, and Members of the Subcommittee:

I want to express my appreciation to you and to your colleagues and to Senator Martinez
for taking the lead in sponsoring the “Fairness in Nursing Home Arbitration Act.” This
legislation is vitally important to protect the rights of frail, vulnerable nursing home
residents who have suffered abuse or neglect at the hands of their caregivers. The current
system which allows for pre-dispute mandatory binding arbitration results in a gross
miscarriage of justice to victims and their families and promotes irresponsible and
reckless conduct on the part of providers who are not held fully accountable for the
consequences of their wrongdoing.

We have an unacknowledged crisis of care in this country when it comes to the
institutionalized elderly. Iknow this because I have seen it first hand. For almost 25
years, I have represented victims of abuse and neglect in long term care institutions
across America. All too often, the story is the same: avoidable pressure ulcers (bed -
sores) penetrating to the bone; wounds with dirty bandages that are infected and foul
smelling; patients languishing in urine and feces for hours on end; hollow-eyed residents
suffering from avoidable malnutrition, unable to ask for help because their tongues are
parched and swollen from preventable dehydration; dirty catheters clogged with
crystalline sediment and yellow-green urine in the bag; residents who are victims of
sexual and physical abuse from caregivers; short-handed staff who are harried and
overworked because their employers decided to increase profits by decreasing labor
costs; “charting parties” where these same staff “doctor” charts to make it appear that
care was given even though there was no time to give it; “ghost aids” or “dummy aids”
who were never on the floor, but whose names appear on assignment sheets just in case
state inspectors ask to see staffing records.

These problems are not isolated. They are systemic and they are going to get worse. We
are on the threshold of a veritable “Senior Tsunami.” America is graying and as Dr. Leon
Kass has said, we are rapidly becoming a “mass geriatric society.” The over 85 age
group is the fastest growing age group in America. Millions of Americans will need long
term care, even as our Medicare and Medicaid resources are shrinking. Our society is
rapidly embracing a “quality of life” ethic in the place of a sanctity of life ethic. But, old
people do not score well using quality of life calculus and they perform poorly on
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functional capacity studies. They cost more to maintain than they produce and they are
vulnerable to abuse and neglect by unscrupulous nursing home operators who are willing
to put profits over people.

Historically, victims of nursing home abuse and their families have been able to resort to
the courts to secure justice. In recent years, however, nursing home operators have
bypassed the courts and cleverly limited their liability for wrongdoing by requiring
nursing home residents or their families to sign their rights away through the execution of
agreements requiring pre-dispute binding mandatory arbitration. An admissions packet of
50-60 pages is often presented for review by the patient or their family. The briefest of
explanations is offered and the patient or their representative is asked to sign on multiple
pages. The agreement for pre-dispute binding mandatory arbitration is commonly
sandwiched toward the end of the documents and is explained, if at all, in the briefest of
terms and in the most soothing of tones. Prospective new residents frequently suffer
from dementia, or are on medication, or are otherwise mentally compromised. Often they
suffer from poor vision or illiteracy. Rarely do they have the capacity to understand the
significant and complex documentation with which they are presented. Many times, the
nursing home representative doesn’t even understand the significance of the arbitration
agreement they are asking the resident or their family member to sign. That, however, is
inconsequential. The goal is to get the patient’s or family member’s signature or mark on
the document. If the family balks, they are told that admission will be denied. That is not
acceptable to most family members since the next nearest available nursing home is often
miles away and it will be extremely difficult to visit their loved one on a regular basis.
Equality of bargaining position between the nursing home and the resident or their family
does not exist.

The admissions process is stressful for the resident and their family. They don’t have a
clue about the problems that persist in the nursing home industry. Protecting their legal
rights is the last thing on their radar screen. No lawyer is present to advise them. They
don’t expect to be confronted with a waiver of their legal rights. They just know that the
family can no longer provide the care needed by their aging parent or grandparent and
their local nursing home has assured them that it can do so. They need the nursing
home’s help and they need it now.

The terms of the binding mandatory arbitration agreement are often as unconscionable as
the circumstances under which the agreement is executed. There is no mutuality. The
residents and their families typically aren’t afforded an opportunity to negotiate the
terms. The agreements are drawn by the nursing home’s attorneys who craft the terms so
as to favor the nursing home and disadvantage the residents. As to the proposed
agreement, the resident or their family must “take or leave it.” The nursing home often
retains the right to modify the contract, but that same right is not afforded to the resident
or her family. The nursing home reserves the right to pursue a collection action in the
courts against the resident or their family, but the resident is usually left with only the
right to pursue any claims against the facility through arbitration.
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Discovery pursuant to the agreement is emasculated. The agreement typically imposes
draconian limits on (1) the number of witnesses who can be deposed or called at the
arbitration, (2) the number of experts who can be called, (3) the number of
interrogatories, requests for admission and requests for production that can be filed, and
(4) the length of time to be allotted for the arbitration hearing. These limitations do not
permit the claimants to adequately present their case. The arbitrator or arbitral forum is
typically selected by the nursing home and often the home (or the chain of which itis a
part) provides repeat business for the decision maker. This is a process which hardly
leads to a fair and just result for the resident who is a victim of abuse and neglect in a
nursing home. Not surprisingly, therefore, arbitration awards are usually substantially
lower than court awarded jury verdicts.

Nursing home residents should not be required to check their rights at the door of the
nursing home. Nevertheless, that is exactly what pre-dispute binding mandatory
arbitration agreements do. By their terms, the residents and their families are typically
required to waive their right to a jury trial, their right to attorney fees, their right to the
full measure of their compensatory damages, and their right to punitive damages. The net
effect is that residents are short-changed by the agreement and their caregivers are
relieved of the consequences of their wrongdoing.

In a just society, wrongdoers are held fully accountable for their conduct and innocent
victims are compensated for the full measure of their loss. The failure to require such an
accounting or to punish wrongdoers for their reckless conduct means that the wrongful
conduct will multiply in the future. Congress should act swiftly and decisively to outlaw
pre-dispute binding mandatory agreements in nursing home settings. Their continued use
and approval means that victims of abuse and neglect in nursing homes will be abused
yet again by the very people who were supposed to take care of them.
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506 Hart Senate Office Building

U.S. Senator s
Russ Feingold

FOR IMMEDIATE RELEASE ~Tune 18, 2008
Contact: Zach que & Katie Rowley - (202) 224-5323

Opening Statement of U.S, Senator Russ Feingold
Hearing on "Fairness in Nursing Home Arbitration Act”
Senate Judiciary Subcomniittee on Antitrust, Competition Policy and Consumer
Rights

As Prepared For Delivery

“One of the most fundamental principles of our justice system is the right to take a dispute to court.
1 have been concerned for many years that mandatory arbitration clauses in all sorts of contracts that
consumers and employees must sign are slowly eroding the legal protections that should be
available to all Americans. 1have introduced legislation to make these provisions unenforceable
because I believe they are inherently unfair. Arbitration is an important form of alternative dispute
resolution. But it should never be forced on someone, particularly not on someone with unequal
bargaining power before a dispute even arises.

“People who sign contracts to go into a long term care facility are among the most vulnerable of our
citizens, whether they are seniors or their families. They sign papers that are handed to them in
often very difficuit and emotional circumstances. They aren’t represented by lawyers to review the
fine print. As we have heard from the witnesses today, residents and their families typically have
no opportunity to negotiate the terms of the contracts they sign. Often, they believe, or are told, that
the contracts are ‘take or leave it” propositions. In some cases, the facility, but not the resident,
retains the right to modify the contract, and even to pursue a collection action in court. If a dispute
goes to arbitration, the secret proceedings ofien severely restrict discovery and impose limits on
witnesses, experts, and information sharing.

“I am pleased to cosponsor the Nursing Home Contract Arbitration Fairness Act, introduced by
Senators Martinez and Kohl. The bill will restore access to the courts for nursing home residents
who have suffered abuse and neglect. That access in the end helps improve the quality of care for
our seniors. .

“Mr. Chairman, the rule of law means little if the only forum available to those who believe they
have been wronged is an alternative, unaccountable system they have not chosen voluntarily and
where the laws do not necessarily apply. This legislation protects seniors from exploitation while
still allowing alternative methods of dispute resolution to be chosen by the parties. I applaud you
and Senator Martinez for introducing the bill, and I hope this hearing will move us closer to
enacting it.”

1600 Aspen Commans 517 E. Wisconsin Ave. First Star Plaza 425 State 5t., Room 225 1640 Main Street

Middleton, W 53562 Milwaukee, Wi 53202 401 5th St., Room 410 La Crosse, Wi 54601 Green Bay, Wi 54302
{608) 828-1200 . {414)276-7282 Wau)saau, Wi 54403 (608) 782-5585 {920) 465-7508
{715} 848-5660
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NCCNHR: The National Consumer Voice for Quality Long Term Care
1828 L Street, N.W., Suite 801
Washington DC 20036
202/332-2275

www.nccnhr.org

Senate Committee on the Judiciary, Subcommittee on Antitrust, Competition
and Consumer Rights, and the Special Committee on Aging
on S. 2838, the Fairness in Nursing Home Arbitration Act

June 18, 2008
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Chairman Kohl, Ranking Members Smith and Hatch, and members of the Special
Committee and the Subcommittee:

Thank you for inviting me to speak on behalf of NCCNHR: The National Consumer
Voice for Quality Long Term Care.' For more than 30 years, NCCNHR has provided a
national voice in Washington for long-term care residents, their families, ombudsmen,
and citizen advocates, such as the Michigan Campaign for Quality Care which I
represent. Twenty-nine years ago, I started my career as an intern at the House Select
Committee on Aging. And for the past 23 years, I have been representing long term care
consumers on issues ranging from their initial admissions to facilities to their sometimes
tragic experiences of abuse or neglect in those facilities.

Residents and families often sign admissions agreements at times of enormous stress in
their lives. Admissions following a hospital discharge or sudden crisis such as the loss of
a caregiver occur in a rush because the applicant needs care immediately. Seeking
admission to a facility is not a slow and deliberative process in which consumers
carefully consider every page of the admissions package and compare it to admissions
agreements of other nearby facilities.

Most consumers are unaware that the contract includes an arbitration clause, and they
may not understand the provisions even if they notice them. They don’t know that the
facility chooses the arbitrator and that arbitrators are often health care industry lawyers
who have an incentive to find for the facility and limit awards so that they will be hired
by the provider for future disputes. They don’t understand that arbitration can be very
costly for the consumer, that arbitration awards are generally significantly lower than jury
awards, and that there is no real ability to appeal. Moreover, the last thing on most
consumers’ minds at the time of admission is how they will seek a remedy if something
goes wrong. They enter a long term care facility looking for care and compassion, not
litigation or arbitration.

Even if the long term care facility explains the binding arbitration clause, most consumers
will not challenge it. First, nothing about the long term care admissions process is like a
negotiation between two equal parties. Consumers sign whatever is presented to them as
required paperwork. Second, no resident or family wants to get off on the wrong foot
with a facility that will hold the fragile resident’s very life in its hands. No one wants to
be marked a troublemaker before the resident has even entered the facility, especially
about a legal provision applicants do not expect to ever affect them.

Of course, sometimes, things do go grievously wrong as in the case of Vunies B. High, a
92 year old Detroit area resident with dementia. She was the sister of the legendary
boxer Joe Louis, a graduate of Howard University, an accomplished woman and a long

! NCCNHR (formerly the National Citizens’ Coalition for Nursing Home Reform) is a nonprofit
membership organization founded in 1975 by Elma L. Holder to protect the rights, safety and dignity of
America’s long-term care residents
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time English teacher and counselor in Detroit public schools. Ms. High’s family placed
her in an assisted living facility because they thought she would be safe there. They did
not realize it was an unlicensed facility. On a frigid night in February of this year, staff of
the facility failed to notice when Ms. High wandered out of that facility wearing only her
pajamas. She froze to death. Her family then discovered that the admissions agreement
they signed contained a mandatory, binding arbitration provision on page 11. It, like
many mandatory arbitration clauses, stated that in the case of any dispute:

> The provider had the sole and unfettered option to choose to resolve the dispute in
binding arbitration;

| The provider would choose the location for the arbitration (and presumably the
arbitrator);

> The provider would choose the rules (the American Arbitration Association of the
American Health Lawyers Association Alternative Dispute Resolution Service
Rules of Procedures for Arbitration);

> And the provider retained its right to institute any action against Ms. High in any
court of competent jurisdiction, though Ms. High was required to forego that
option.

In addition, the agreement contained a limitation of only $100,000 in damages in addition
to medical costs incurred, a provision Ms. High’s family also did not recall signing.
Because of this agreement, Ms. High’s family may not have an opportunity to

seek redress in the courts for her tragic and preventable death. That is particularly
troubling because the potential for litigation provides an important incentive for facilities
to provide better care, a way for individuals who have been wronged in sometimes
harrowing ways to hold negligent providers accountable, and a method for ensuring, in
contrast to arbitration, that these abuses are brought to light. Family members tell me and
tell NCCNHR that they utilize lawsuits as a last resort when the system has failed them
and their loved one, so that other residents will not suffer the same fate.

At the same time we are seeing a dramatic rise in the number of mandatory arbitration
clauses, government studies continue to provide disturbing evidence of serious neglect
and avoidable injuries and deaths in nursing homes and systemic failure among regulators
to cite or remedy the problems. According to a Government Accountability Office

report to you, Senator Kohl, and Senator Grassley last month, twenty percent of nursing
homes have been cited for putting their residents at risk of serious injury or death—a
shockingly high figure that GAO says understates the actual jeopardy and harm residents
are experiencing.

1t is true that we have an elaborate nursing home enforcement system. But as Senator
Grassley remarked in 2007, that enforcement system is broken. In my home state, a
shortage of surveyors means that complaints take an average of more than 90 days to
investigate — and sometimes as long as a year. In that period, records are lost or altered,
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witnesses and evidence disappear, and surveyors are no longer able to substantiate even
extremely serious and legitimate complaints. And if the problem cannot be substantiated,
no penalty can be imposed.

Moreover, while surveyors miss a lot at nursing homes, licensed assisted living facilities
are inspected much less often and less rigorously, and regulators in my state have few
remedies if problems are discovered. And there is no enforcement in unlicensed facilities
like the one in which Ms. High resided. Thus, an overburdened enforcement system in
nursing homes, a limited system in licensed assisted living, and a nonexistent
enforcement system in unlicensed homes cannot be an adequate substitute for litigation in
egregious cases.

Opponents of this bill lament that funds that should be spent on resident care are
allegedly diverted to pay for litigation and liability insurance. But I want to be clear
about two points: First, what really costs taxpayers unfathomable sums of money is poor
care itself. Poor care leads to unnecessary and frequent hospitalization for conditions that
never should have arisen, and to surgery, specialists’ visits, medications, and durable
medical equipment to address ills that never should have been suffered. When a
Wisconsin nursing home ignored for more than five days Glen Macaux’s doctor’s orders
to inspect and assess his surgical site, the resulting infection caused septic shock,
excruciating pain, severe depression, and total disability - and hospital bills of almost
$200,000.

Second, even if providers were spared the expense of litigation and increased insurance
premiums—by tipping the playing field very much in their own favor—there is no
guarantee that savings will be invested in adequate staffing, training, supplies, or in
creating safe and appealing environments. Nothing prevents providers from using those
funds to increase investors’ returns instead of improving residents’ care and lives. In
fact, as testimony in several recent Congressional hearings has disclosed, nursing home
corporations are setting up complex operating and financing structures that hide
ownership, bleed funding out of the facilities for corporate profits, limit accountability,
and reduce nursing staff and quality of care. We should be concerned about corporate
abuse of public funds, not with residents seeking justice in the courts when they become
victims of neglect and abuse caused by corporate greed.

Finally, let me note that we are not anti-arbitration. We are only opposed to pre-dispute,
binding, mandatory arbitration. Arbitration was not intended as an end run around justice
or a way to keep wrongdoing out of the public eye. In cases in which consumers have
already suffered grievous harm, Congress should not permit long term care facilities to
add the bitter burden of denial of the fundamental right of access to the courts.

Thank you.
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N C C NHR The national consumer voice for quality long-term care

1828 L Street, NW, Suite 801 Alison Hirschel, President
Washington, DC 20036 Alice H. Hedt, Executive Director
202 332-2275 Fax 202 332-2949

www.ncenhr.org

April 9, 2008

The Honorable Mel Martinez
United States Senate
Washington, DC 20510

The Honorable Herb Kohl
United States Senate
Washington, DC 20510

Dear Senator Martinez and Senator Kohl:

NCCNHR would like to thank you for introducing the Faimess in Nursing Home Arbitration Act. In 2002 and
2005, NCCNHR members voted overwhelmingly to approve resolutions asking the federal
government to prohibit long-term care facilities from including mandatory arbitration clauses in their
admissions agreements, and we want o assure you of our support in helping the bill to become law.

For families with aging parents, mandatory pre-dispute arbitration agreements compel them to agree
that they will arbitrate the value of their mothers or fathers’ lives if they are seriously injured or die
from neglect or physical abuse. Nursing home admissions often occur after medical emergencies and
under pressure from hospital discharge planners, so that families have little choice and must accept
the provider’s terms. Most families have had no experience with how badly care can go wrong or
how much suffering their parent or other loved one may experience.

The NCCNHR resolutions stemmed from concern among consumer advocates that long-term care
facilities in most states can neglect and even abuse residents with impunity if residents and their
families are unable to take them to court. Countless government studies show that in spite of
improvements in nursing home regulation and enforcement, state regulators still under-cite the
seriousness of deficiencies in which residents are harmed; levy fines that are little more than the cost
of doing business for profitable corporations; and allow facilities to operate year-after-year with
serious, repeat problems. Mandatory arbitration agreements become mechanisms to protect nursing
homes from juries, who are less lenient that regulators when presented with evidence that vulnerable
elders were victims of avoidable neglect and preventable abuse.

Few American families would voluntarily arbitrate the suffering and death of their mother or father.
The Fairness in Nursing Home Arbitration Act would end the practice that forces many to do so.

Sincerely,

Alice H. Hedt

5

NCCNHR (formerly the National Citizens® Coalition for Nursing Home Reform) is a nonprof hip org
founded in 1975 by Elma L. Holder to protect the rights, safety, and dignity of America’s long-term care residents.
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Statement of Senator Herb Kohl
Fairness in Nursing Home Arbitration Act Hearing

Good morning. I would like to welcome our witnesses and thank them for their
participation. I would also like to thank our Ranking Member, Senator Hatch, for joining us today,
and Senator Martinez for his leadership on this important issue. We are here today to examine
arbitration agreements in nursing home admissions contracts. We are conducting a joint hearing
with both the Judiciary and Aging committees because the issue involves access to justice as it
relates to the 1.5 million Americans currently in long term care facilities and all those who may
someday need this kind of care.

Over the past several years, more and more long-term care facilities have required incoming
residents to sign mandatory arbitration agreements. By signing these agreements, residents give up
their right to go to court.

It is important to note that we believe the vast majority of nursing homes are doing a good
job and working hard to deliver quality care. But, we must protect the right of those who receive
inadequate care to hold poor-performing facilities publicly accountable. As we will hear today, Mr.
Kurth and his family want to protect others from the tragedy they have suffered and to send a strong
message to underperforming facilities that harmful care is unacceptable.

The experience of placing a family member into a long-term care facility is very emotional.
Often, the decision is a last resort after a medical emergency or when a family acknowledges that
they cannot provide the level of care their loved one needs. The family’s sole focus is on finding
the best facility, not studying technical legal clauses buried in the document. Many incoming
residents lack the capacity to make even simple decisions, much less judge the legal significance of
an arbitration agreement. Most are unaware that they are signing away their right to go to court.

Typically, admissions agreements are presented on a take-it-or-leave-it basis. Residents
have few choices because they require immediate admission or because there are no other facilities
in the area. As a result, whether or not they understand the arbitration provision, they often feel
compelled to sign in order to ensure that their loved one will be admitted.

In response to these concerns, Senator Martinez and I have introduced a narrowly targeted
bill which would invalidate mandatory arbitration agreements in long-term care facility contracts. It
is important to note that our bill does not preclude arbitration as an option for resolving disputes.
As proponents of arbitration emphasize — and with whom I agree — arbitration can be a timely,

efficient and less adversarial option for resolving disputes than going to court.
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However, it is critical that the decision to use arbitration be made voluntarily by both parties
and only after a dispute occurs. It is only fair that families and residents have the opportunity to
make an informed decision based on the facts of their particular case. After the dispute, if both
parties feel that arbitration will truly offer a fair shake — as its proponents argue — then they should
be free to agree to it at that time.

Some critics of our bill have suggested that rather than legislation, we should leave it up to
the courts to decide on a case-by-case basis when arbitration agreements in long-term care facility
contracts are unfair. However, in many jurisdictions, the courts are significantly constrained by the
law. To hold an arbitration agreement unenforceable, most courts must find both substantive and
procedural unconscionability. This means that even when the court finds that an arbitration
agreement was unfairly entered into, the court must enforce it as long as the agreement is not grossly
unfair to one party. Sometimes the courts will not even consider procedural unconscionability if the
agreement is not substantively unfair. Without objection, we will include in the record several
examples of cases where courts have not protected vulnerable long-term care facility residents who
unwittingly signed away their ability to go to court.

Ilook forward to hearing our witness’s testimony so that we can better understand this

important issue.
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Testimony of David W, Kurth
of Burlington, Wisconsin
On the Fairness in Nursing Home Arbitration Act of 2008
(S. 2838)
Before the Senate Committee on the Judiciary Subcommittee on Antitrust,
Competition and Consumer Rights and the
Special Committee on Aging
United States Senate
June 18, 2008

Chairman Kohl, Ranking Members Hatch and Smith, and distinguished Members of the
committees, thank you for the invitation to speak to you today about my family’s
experiences with nursing home care and mandatory arbitration. I would also like to
acknowledge my sister Kim and my mother Elaine, who have both accompanied me here
today.

1 would like to express my family’s strong support of S.2838, the "Fairness in Nursing
Home Arbitration Act,” a bill that would stop nursing homes from using mandatory
predispute arbitration clauses in their contracts. I would also like to thank Senators
Martinez and Kohl for introducing the bill.

My name is David William Kurth, My family and I have lived in Burlington, Wisconsin
for more than 50 years. My mother has recently moved to Haines City, Florida to live
with and be cared for by my sister Kim and her husband John. 1 am an Engineering
Project Manager and employed by MedPlast, at their facility in Elkhorn, Wisconsin.

My father’s name was William F. Kurth. He loved our country and served many years as
an officer in both the United States Army and Wisconsin National Guard. He prepared on
two different occasions to fight and give his life to protect this country. My father was an
Eagle Scout, and a Boy Scout Leader. He served as a volunteer Fireman for our
community for more than 25 years. He taught his children and many others to love and
serve this country as well. He taught us to obey its laws, respect its traditions, and to
uphold the rights of others. He was an honest man who taught us never to lie, neither by
omission nor by commission. He was a mentor to many people. He was a good man. He
served his country and its people in his work all the days of his life.

My father entered Mount Carmel Nursing Home in Burlington, Wisconsin in October
2004. One Saturday morning in February 2005, he fell and complained that his hip hurt.
He complained about the pain in his hip throughout the day. Late Saturday evening,
someone from the staff thought it might be a good idea to perform an x-ray to investigate
the cause of the pain. It was then that they found he had broken his left hip. He spent
several days in the Burlington Hospital having his hip repaired.

Shortly after returning to Mount Carmel Nursing Home, his left leg was broken again
during physical therapy that was improperly applied. My mother said that during this
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session of therapy, the therapist insisted that my father’s leg must be fully straightened.
My mother said that my father was screaming in pain and trying his best to resist their
efforts. Yet they didn’t listen and as a result they broke his leg halfway between the hip
and knee. It was at this time he contracted MRSA infection. During this same time his
healthcare coverage was changed from Medicare to Medicaid. The very day his coverage
changed, he was moved from his private room in the Medicare wing to a shared room in
the Medicaid wing of the nursing facility. The staff did not perform any cleaning to his
new room prior to his arrival. His new room was filthy and smelled of feces. The bed he
was placed in was coated with dirt. My wife and I had to clean his room and bed the
Sunday after he was transferred to the Medicaid wing. His room never was properly
cleaned throughout the duration of his stay in the Medicaid wing. The bathroom he
shared with three other men had not been properly cleaned in weeks, possibly months. On
one occasion upon entering my father’s room, I found the room to reek of feces. There
was a rag with feces, next to my father’s face, on his feeding table. His clean clothes were
on the floor intermingled with several changes of soiled bed sheets.

Even though my father had contracted the MRSA infection, the staff at the nursing home
made no attempt to protect his roommates, his visitors, or even their own staff from
contracting this very communicable disease. The nursing home staff never alerted anyone
to the dangers of contracting MRSA. The staff members that worked with my father very
seldom wore protective apparel or gloves. Our family members never saw any staff
members wash their hands before or after handling my father’s wounds or
undergarments.

In late April 2005, Dr. Rein, a doctor who examines patients once every 30 days, found 2
or 3 small bedsores on my father’s backside and instructed the Wound Care Nursing
Team to give special attention to these wounds.

What we didn’t was that around this same time the management of the nursing home had
made a cost-cutting move and disbanded the five-member team assigned to all wound
care for the facility. This team was replaced with two nurses dedicated to wound care.
However, one of these two nurses was also several months pregnant and within days of
her reassignment she went on maternity leave. What this meant was that the wound care
for several hundred aged and infirm patients that had previously been done by a team of
five people was now to be attended by only one person. Court records show that the
nursing home administrator did little more than ask this last remaining Nurse to let her
know if she was having any trouble, or getting behind on her workload. Itis
inconceivable to us now that anyone in administrative authority could possibly think that
one person could replace the effort of five people working as a team with internal
oversight.

The court records and testimony show that this sole wound care nurse never attended my
father’s wounds during the months of April and May 2005, even after it was brought to
her attention by the visiting doctor in late April. My father never complained of pain
because he spent the majority of the time sleeping due to the heavy sedation that he was
under. None of us had any idea that he was in such poor condition.
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The visiting Doctor examined my father again on the Thursday prior to Memorial Day.
At that time, upon seeing the progression of my father’s illness, the Doctor had my father
rushed by ambulance to the emergency room at Burlington Hospital. My father was
admitted to the hospital that very morming. The following morning my mother and T had a
chance to discuss my father’s condition with the doctor. He told us how shocked he was
at the poor care my father had received at the nursing facility. The doctor expressed how
disappointed he was that the nursing staff could let someone deteriorate to such an extent.
It was also at this time that the doctor told us that my father was terminally ill and that he
did not have much chance of surviving his infections. My father was admitted to the
hospice section of the hospital and a few days later he was transferred to a special
Hospice in Wauwatosa, Wisconsin. During this time my father was given excellent care.

He died on June 25", 2005 from sepsis of the blood due to infections caused by 13
bedsores. Most of these bedsores ran deep into the bones of his hips and pelvis. The
infections were caused by the excrement and urine that was not cleansed from the
wounds for days at a time. The bedsores were caused by neglect. The wound care nurse
that was responsible for caring for my father has been charged and found guilty of
criminal neglect by the State of Wisconsin for her actions. Further investigation on our
part has revealed scores of other accounts of neglect at this same home.

During the months of April and May my father was not provided proper food or even
water for days at a time. However, the nursing home’s own records document that they
were aware enough of my father’s illnesses and debilitation to bill Medicaid for the extra
care and services required to address the increased needs of these very afflictions. How is
it that no one on the entire nursing staff could see or treat my father’s bedsores, yet they
could be aware enough of them to bill Medicaid for their treatment? And how does a
nursing home get away with billing for these services while never actually providing the
services? As of the time I submitted my statement to the committee we are unaware of
any investigation for any of the fraudulent claims made and paid to Mount Carmel
Nursing Home.

On the day of my father’s memorial service, a woman representing Kindredcare, the
corporation that owns Mount Carmel, contacted me to express her concerns for my
family and for the way my father suffered and died. She said that they at Kindredcare felt
responsible for all that had happened and wanted to express their regrets by paying for
my father’s funeral expenses. I told her thank you but no thank you; I said if she truly
wanted to express the regrets of the corporation that they should write my mother a letter
stating what she had just said. She told me she would get back to me on that. I never
heard from her again.

As revolting as all of these ordeals for my father and mother sound, this is not the most
shocking part of their tale. My father’s ordeal is being hidden from the light of day by an
arbitration clause which he himself never signed. My mother was instructed to sign it by
the Admission Clerk at the Nursing Home. The parent corporation of the nursing home,
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“Kindredcare” is hiding behind this document to prevent the light of truth from being
shed on their corrupt management policies for nursing homes.

How ironic is it that William Kurth, a Captain in the United States Army, who had
prepared to serve his country to the death, died of infections due to neglect caused by the
unscrupulous cost cutting measures of a large nursing home corporation that has been
cited for neglect many times over the last several years? How disgusting is it that the very
system of justice and laws my father fought to protect are now acting to prevent our
family from having our day in court?

Distinguished Senators, my father’s story is not an isolated case. You can bet that it’s
probably happening at the majority of Kindredcare’s facilities across America. This is
because Kindredcare can hide behind these arbitration clauses by coercing the unknowing
elderly who apply for care to sign these documents without explaining to them, or to
anyone else, what they actually mean.

How can anyone in good conscience argue that it should be perfectly legal to trick frail,
elderly, infirm senior citizens experiencing the most stressful time in their lives into
waiving their legal rights? This practice of coercing our senior citizens who enter nursing
homes to sign binding mandatory arbitration clauses has allowed nursing home
corporations to minimize the level of care they provide. It also allows them to do so
without anyone finding out about it.

The care that our family witnessed was disturbing. In the case of Mount Carmel, it
seemed to us that all levels of care were understaffed. Patients would often wait for 30 to
45 minutes to be helped to and from the toilet and the nurses often complained of
working 60 hour work weeks. The food appeared to be atrocious.

What was once was intended as an alternative dispute resolution process for business to
business disagreements has become a shield for these large corporations to hide behind
and decrease the quality of care. In the case of Kindredcare, it is economically more
profitable to let people like my father suffer than to provide proper care. And now that
our family is trying to hold the nursing home corporation accountable for its actions,
Kindredcare is trying to bury our case by forcing us into a mandatory, secret, and binding
arbitration process that they chose!

Ladies and Gentlemen of the Senate, my mother and sister and I are here today to plead
with you to help right a great wrong that is being perpetrated on the elderly and infirm of
America. If you, in your wisdom, can see fit to ban the use and practice of these
arbitration clauses upon the elderly entering nursing homes you will be helping to prevent
and expose the mismanagement of their care. Without these contracts to hide behind,
nursing homes will have a greater incentive to provide the quality of care that families
and legisiators expect from them. The entire industry will have to reassess their poor
practices and actually provide the care they are paid to give.
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This country was built upon the retired and infirm who now reside in these nursing
homes. The Veterans who fought for us, the teachers that provided us knowledge, the
carpenters that built our homes and businesses, the little old ladies that taught us Sunday
school, live in these nursing homes. Why should they have to forgo their legal rights in
order to receive care? They took care of us, and now it time we took care of them ina
manner that is worthy of the sacrifices they have made.

I know that Washington is a very busy place and that you are all very busy people. But I
am encouraged that you found it in your hearts to make this cause worthy of your time
and commitment. It is by God Almighty’s Hand that you have come to your position this
day for such a time as this. You are a light on a hill. Please let that light shine on those
who must be protected. Please don’t let my father’s story be allowed to happen to another
innocent American.

Thank you for your time.
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U.S. SENATOR PATRICK LEAHY

VERMONT

Statement of Senator Patrick Leahy, Chairman
Senate Judiciary Committee
“S, 2838, the Fairness in Nursing Home Arbitration Act”
June 18, 2008

[ am pleased that Senator Kohl has called this joint hearing of the Judiciary and Aging
Committees to examine the consequences of mandatory arbitration clauses in nursing
home contracts.

The increasing prevalence of binding mandatory arbitration clauses in all manner of
contracts for consumer goods and services is of great concern. The right of all Americans
to access their judicial systems and their Seventh Amendment rights should not be
summarily removed, yet that is what many companies are requiring their customers to

do. In transactions as basic as mobile phone service or opening a brokerage account,
companies are demanding that American consumers sign away their rights or forgo the
goods and services. American citizens should be greatly concerned about what they are
being forced to give up in their day-to-day transactions.

In the context of ordinary consumer disputes, binding mandatory arbitration clauses tilt
an already uneven playing field in favor of the corporations that insist upon them, While
arbitration can serve goals of efficiency and economy where parties are on equal footing,
consumers should not be compelled to give up their rights to a transparent, objective
process in front of neutral judge, and their rights to appeal, in order to purchase a product
or service. Where the disparity in resources is so great between the average consumer
and corporate America, retaining the option of a hearing before a neutral judge in a
transparent court sefting is crucial,

For example, a recent lawsuit brought by the City of San Francisco against the National
Arbitration Forum raises serious questions about the fairness of these proceedings, and
whether consumers forced into these proceedings can actually get a fair hearing. It is also
unclear whether the average consumer can afford to pay for the mandatory arbitration
costs that do not exist in the civil justice system. Where uncertainties like these persist,
consumers should have the choice of whether to submit to binding arbitration after the
dispute arises.

Preserving this choice is especially important for our elderly citizens, many of whom
place enormous trust in the healthcare facilities that provide elder care. The legislation
the subcommittes exarmines today would be a strong first step toward returning
meaningful choice to the hands of consumers. That is why I have cosponsored this
important bill.

senator_leahy@leahy.sehate. gov

hitp://leahy.senate.gov/
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When families and individuals are in the process of making the difficult choices for
themselves and their loved ones, the last thing they deserve is to be forced into giving up
their rights. I commend Senators Kohl and Martinez for leading this effort and I look
forward to a meaningful discussion about this legislation.

#iiH
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3435 Wilshire Blvd., Suite 2860 * Los Angeles, CA 90010 * 213-639-0930 * Fax: 213-639-0934 + www.nsclc.org

National Senior Citizens Law Center ‘/}

June 24, 2008

Honorable Herb Kohl, Chairman

Subcommittee on Antitrust, Competition and Consumer Rights
Senate Judiciary Committee

Washington, D.C.

Re:  Support for S. 2838, Fairness in Nursing Home Arbitration Act

Dear Senator Kohl:
We write with our strong support for S. 2838, the Fairness in Nursing Home Arbitration Act.

Our support is based on our work with and for nursing home residents for the past 30-plus years.
Admission to a nursing home almost always is a time of great trauma and confusion, both for the
entering resident and the resident’s family. Neither resident nor family realistically can make
informed choices about arbitration at that time. Currently, arbitration agreements are being
signed at the time of admission only because the resident or family member does not even notice
or understand the arbitration clause, or signs the arbitration clause out of fear that otherwise the
admission will be jeopardized.

There is no conceivable reason why any.resident or family member would want to enter into a
binding arbitration agreement at the time of admission. The Act properly prohibits pre-dispute
arbitration agreements, because before the dispute arises, the resident or family cannot
understand what is at stake. On the other hand, the Act allows for post-dispute agreements, since
then the resident and family member can make a knowledgeable decision.

We recently conducted a study of nursing home admission agreements that revealed that the
admission agreements frequent contain illegal and improper clauses. Think Twice Before
Signing: Improper and Unfair Provisions in Missouri Nursing Home Admission Agreements.

We know from the study, and from cur decades of assisting nursing home residents, that as a
practical matter consumers do not knowingly assent to such clauses, and that the clauses result in
residents receiving inadequate care or being deprived of rights.

S. 2838 is an important step forward for nursing home residents. We urge its enactment,
Sincerely,

Eric M. Carlson
Director, Long-Term Care Project

Oakland, CA: 1330 Broadway, Suite 525 * Oakland, CA 94612 * 510-663-1055 * Fax: 510-663-1051
Washington, DC: 1444 Eye St., NW, Suite 1100 * Washington, DC 20005 + 202-289-6976 * Fax: 202-289.7224
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The Honorable Patrick J. Leahy, Chairman, Senate Judiciary Committee

The Honorable Herbert H. Kohl, Chairman, Subcommittee on Antitrust, Competition
Policy and Consumer Protection

The Honorable Atlen Specter, Ranking Member, Senate Judiciary Committee

The Honorable Orrin G. Hatch, Ranking Member, Subcommittee on Antitrust, Competition
Policy and Consumer Protection

June 16, 2008

Dear Chairman Leahy, Chairman Kohl, Ranking Member Specter and Ranking Member
Hatch:

Public Citizen is a national non-profit organization that represents the interests of
consumers and the public in matters before state legislatures, the coutrts, executive branch
agencies, and Congress. We strongly support the Fairness in Nursing Home Arbitration Act,
S. 2838, which makes pre-dispute bi