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THE ORIGINS OF AGGRESSIVE INTERROGA-
TION TECHNIQUES: PART I OF THE COM-
MITTEE’S INQUIRY INTO THE TREATMENT
OF DETAINEES IN U.S. CUSTODY (A.M. SES-
SION)

TUESDAY, JUNE 17, 2008

U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, DC.

The committee met, pursuant to notice, at 9:34 a.m. in room SD-—
106, Dirksen Senate Office Building, Senator Carl Levin (chair-
man) presiding.

Committee members present: Senators Levin, Lieberman, Reed,
Akaka, Bill Nelson, E. Benjamin Nelson, Pryor, Webb, McCaskill,
Warner, Inhofe, Sessions, Collins, Chambliss, Graham, Dole,
Cornyn, Thune, and Martinez.

Committee staff members present: Richard D. DeBobes, staff di-
rector; and Leah C. Brewer, nominations and hearings clerk.

Majority staff members present: Joseph M. Bryan, professional
staff member; Ilona R. Cohen, counsel; Mark R. Jacobson, profes-
sional staff member; Gerald J. Leeling, counsel; Peter K. Levine,
general counsel; William G.P. Monahan, counsel; and Michael J.
Noblet, professional staff member.

Minority staff members present: Michael V. Kostiw, Republican
staff director; William M. Caniano, professional staff member;
David G. Collins, research assistant; David M. Morriss, minority
counsel; and Dana W. White, professional staff member.

Staff assistants present: Kevin A. Cronin, Jessica L. Kingston,
Ali Z. Pasha, Benjamin L. Rubin, Brian F. Sebold, and Breon N.
Wells.

Committee members’ assistants present: Jay Maroney, assistant
to Senator Kennedy; James Tuite, assistant to Senator Byrd; Fred-
erick M. Downey, assistant to Senator Lieberman; Elizabeth King,
assistant to Senator Reed; Bonni Berge and Darcie Tokioka, assist-
ants to Senator Akaka; Christopher Caple, assistant to Senator Bill
Nelson; Andrew R. Vanlandingham, assistant to Senator Ben Nel-
son; Jon Davey, assistant to Senator Bayh; M. Bradford Foley, as-
sistant to Senator Pryor; Gordon I. Peterson, assistant to Senator
Webb; Peg Gustafson, assistant to Senator McCaskill; Sandra Luff,
assistant to Senator Warner; Anthony J. Lazarski and Nathan
Reese, assistants to Senator Inhofe; Mark J. Winter, assistant to
Senator Collins; Clyde A. Taylor IV, assistant to Senator
Chambliss; Jennifer Olson, assistant to Senator Graham; Lindsey
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Neas, assistant to Senator Dole; David Hanke, assistant to Senator
Cornyn; Jason Van Beek, assistant to Senator Thune; and Erskine
W. Wells III, assistant to Senator Wicker.

OPENING STATEMENT OF SENATOR CARL LEVIN, CHAIRMAN

Chairman LEVIN. Good morning everybody.

Today’s hearing will focus on the origins of aggressive interroga-
tion techniques used against detainees in U.S. custody. We have
three panels of witnesses today, and I want to thank them for their
willingness to voluntarily appear before the committee.

Intelligence saves lives. Knowing where an insurgent has buried
an improvised explosive device (IED) can keep a vehicle carrying
marines in Iraq from being blown up. Knowing that an al Qaeda
associate visited an Internet cafe in Kabul could be the key piece
of information that unravels a terrorist plot targeting our embassy.
But, how do we get people who know the information to share it
with us? Does degrading them or treating them harshly increase
the chances that they’ll be willing to help?

Just a couple of weeks ago, I visited our troops in Afghanistan.
While I was there, I spoke to a senior intelligence officer who told
me that treating detainees harshly is actually an impediment, a
roadblock, to use that officer’s word, to getting intelligence from
them. Here’s why. He said that al Qaeda and Taliban terrorists are
taught to expect Americans to abuse them; they’re recruited based
on false propaganda that says that the United States is out to de-
stroy Islam. Treating detainees harshly only reinforces their dis-
torted view and increases their resistance to cooperate. The abuse
at Abu Ghraib was a potent recruiting tool for al Qaeda and hand-
ed al Qaeda a propaganda weapon that they could use to peddle
their violent ideology.

So, how did it come about that American military personnel
stripped detainees naked, put them in stress positions, used dogs
to scare them, put leashes around their necks to humiliate them,
hooded them, deprived them of sleep, and blasted music at them?
Were these actions the result of a “few bad apples” acting on their
own? It would be a lot easier to accept if it were, but that’s not the
case. The truth is that senior officials in the U.S. Government
sought information on aggressive techniques, twisted the law to
create the appearance of their legality, and authorized their use
against detainees. In the process, they damaged our ability to col-
lect intelligence that could save lives.

Today’s hearing will explore how it came about that the tech-
niques called survival, evasion, resistance, and escape (SERE)
training, which are used to teach American soldiers to resist abu-
sive interrogations by enemies that refuse to follow the Geneva
Conventions, were turned on their head and sanctioned by Depart-
ment of Defense (DOD) officials for use offensively against detain-
ees. Those techniques included use of stress positions, keeping de-
tainees naked, use of dogs, and hooding during interrogation.

Some brief background on SERE training. The United States
military has five SERE schools to teach certain military personnel,
whose missions create a high risk that they might be captured, the
skills needed to survive in hostile enemy territory, evade capture,
and escape, should they be captured. The resistance portion of
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SERE training exposes students to physical and psychological pres-
sures designed to simulate abusive conditions to which they might
be subject if taken prisoner by enemies that may abuse them.

The Joint Personnel Recovery Agency (JPRA) is DOD’s agency
that oversees SERE training. JPRA’s Instructor Guide states that
a purpose of using physical pressures in training is “stress inocula-
tion,” building soldiers’ immunities so that they, should they be
captured and be subject to harsh treatment, are better able to re-
sist.

The techniques used in SERE training can include things like
stripping students of their clothing, placing them in stress posi-
tions, putting hoods over their heads, disrupting their sleep, treat-
ing them like animals, subjecting them to loud music and flashing
lights, and exposing them to extreme temperatures. It can also in-
clude face and body slaps, and until recently, for some sailors who
attended the Navy’s SERE school, it included waterboarding, which
is mock drowning.

The SERE schools obviously take extreme care to avoid injuring
our own soldiers. Troops are medically screened to make sure that
they’re fit for the SERE course. Prior to the training, each student’s
physical limitations are carefully documented to reduce the chance
that the SERE training and the use of SERE techniques will cause
injury.

There are explicit limitations on the duration and intensity of
physical pressures. For example, when waterboarding was per-
mitted at the Navy SERE school, the instructor manual stated that
a maximum of 2 pints of water could be used on a student who was
being waterboarded, and, if a cloth was used to cover a student’s
face, it could stay in place a maximum of 20 seconds.

SERE training techniques are legitimate and important training
tools. They prepare our forces, who might fall into the hands of an
abusive enemy, to survive by getting them ready for what might
confront them.

Strict controls are also in place during SERE training to reduce
the risk of psychological harm to students. Psychologists are
present throughout SERE training to intervene, should the need
arise, and to talk to students during and after the training to help
them cope with associated stress.

Those who play the part of interrogators in the SERE school
drama are not real interrogators, nor are they qualified to be. As
the Deputy Commander for the Joint Forces Command (JFCOM)
put it, “The expertise of JPRA lies in training personnel how to re-
spond and resist interrogations, not in how to conduct interroga-
tions.” Now, that is a fundamental, important distinction.

Some might say that if our personnel go through it in SERE
school, what’s wrong with doing it to detainees? Well, our per-
sonnel are students, and they can call off the training at any time.
SERE techniques are based on abusive tactics used by our enemies.
If we use those same techniques offensively against detainees, it
says to the world that they have America’s stamp of approval. That
puts our troops at greater risk of being abused if they’re captured.
It also weakens our moral authority and harms our efforts to at-
tract allies to our side in the fight against terrorism.
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So, how did SERE techniques come to be considered by DOD for
detainee interrogation? In July 2002, Richard Shiffrin, a Deputy
General Counsel in DOD and a witness at today’s hearing, called
Lieutenant Colonel Daniel Baumgartner, also a witness today and
then-Chief of Staff at JPRA, which is the agency that oversees the
SERE training, and asked for information on SERE techniques. In
response to Mr. Shiffrin’s request, Lieutenant Colonel Baumgartner
drafted a two-page memo and compiled several documents, includ-
ing excerpts from SERE instructor lesson plans that he attached to
his memo, saying that JPRA would “continue to offer exploitation
assistance to those government organizations charged with the
mission of gleaning intelligence from enemy detainees.” The memo
was hand-delivered to the General Counsel’s Office on July 25,
2002 (Appendix A).

Again, it’s critical to remember that these techniques are not
used in SERE school to obtain intelligence, they are to prepare our
soldiers to resist abusive interrogation.

The next day, Lieutenant Colonel Baumgartner drafted a second
memo, which included three attachments (Appendix A). One of
those attachments listed physical and psychological pressures used
in SERE training, including sensory deprivation, sleep disruption,
stress positions, waterboarding, and slapping. It also made ref-
erence to a section of the JPRA instructor manual that talks about
coercive pressures, like keeping the lights on at all times and treat-
ing a person like an animal. Another attachment, written by Dr.
Ogrisseg, also a witness today, assessed the long-term psycho-
logical effects of SERE training on students, and the effects of the
waterboard. (Appendix A)

This morning, the committee will have a chance to ask Mr.
Shiffrin, Lieutenant Colonel Baumgartner, and Dr. Ogrisseg about
these matters.

On August 1, 2002, a week after Lieutenant Colonel
Baumgartner sent his memo to the DOD General Counsel, the De-
partment of Justice’s (DOJ) Office of Legal Counsel (OLC) issued
two legal opinions. One, commonly known as the first Bybee Memo,
was addressed to the then-White House counsel, Alberto Gonzales,
and provided OLC’s opinion on standards of conduct in interroga-
tion required under the federal torture statute. The memo con-
cluded that, “For an act to constitute torture as defined in the stat-
ute, it must inflict pain that is difficult to endure; physical pain
amounting to torture must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, im-
pairment of bodily function, or even death. For purely mental pain
or suffering to amount to torture under the federal torture statute,
it must result in significant psychological harm of significant dura-
tion; e.g., lasting for months or even years.”

The other OLC opinion, issued the same day and known as the
second Bybee Memo, responded to a Central Intelligence Agency
(CIA) request and addressed the legality of specific interrogation
tactics. While the interrogation tactics reviewed by the OLC in the
second Bybee Memo remain classified, General Hayden, in public
testimony before the Senate Select Committee on Intelligence in
February, said that the waterboard was one of the techniques that
the CIA used with detainees. Stephen Bradbury, the current As-
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sistant Attorney General for the OLC, testified before the House
Judiciary Committee earlier this year that “CIA’s use of water-
boarding procedure was adapted from the SERE training program.”

During the time the DOD General Counsel’s Office was seeking
information from JPRA, JPRA staff, responding to a request from
Guantanamo Bay (GTMO), were finalizing plans to conduct train-
ing for interrogation staff from U.S. Southern Command’s
(SOUTHCOM) dJoint Task Force 170 at GTMO. During the week of
September 16, 2002, a group from GTMO, including interrogators
and behavioral scientists, traveled to Fort Bragg, NC, and attended
training conducted by instructors from the JPRA SERE school.
None of the three JPRA personnel who provided the training was
a trained interrogator.

On September 25, just days after the GTMO staff returned from
that training, a delegation of senior administration lawyers, includ-
ing Jim Haynes, General Counsel for DOD; John Rizzo, acting CIA
General Counsel; David Addington, counsel to the Vice President;
and Michael Chertoff, head of the Criminal Division of the DOJ,
visited GTMO. An after-action report produced by military lawyers
after the visit noted that one purpose of the trip was to receive
briefings on intelligence techniques. (Appendix A)

On October 2, 2002, a week after John Rizzo, the acting CIA
General Counsel, visited GTMO, a second senior CIA lawyer, Jona-
than Fredman, who was chief counsel to the CIA’s
Counterterrorism Center, went to GTMO, attended a meeting of
GTMO staff, and discussed a memo proposing the use of aggressive
interrogation techniques. That memo had been drafted by a psy-
chologist and psychiatrist from GTMO who, a couple of weeks ear-
lier, had attended that training, given at Fort Bragg by instructors
from the SERE school.

While the memo remains classified, minutes from the meeting
where it was discussed are not. Those minutes clearly show that
the focus of the discussion was aggressive techniques for use
against detainees. (Appendix A)

When the GTMO chief of staff suggested at the meeting that
GTMO “can’t do sleep deprivation,” Lieutenant Colonel Beaver,
GTMO’s senior lawyer, responded, “Yes, we can, with approval.”
Lieutenant Colonel Beaver added that GTMO, “may need to curb
the harsher operations while the International Committee of the
Red Cross (ICRC) is around.”

Mr. Fredman, the senior CIA lawyer, suggested that it’s “very ef-
fective to identify detainee phobias, and to use them,” and de-
scribed to the group the so-called wet-towel technique, which we
know as waterboarding. Mr. Fredman said, “It can feel like you're
drowning. The lymphatic system will react as if you're suffocating,
but your body will not cease to function.” Mr. Fredman presented
the following disturbing perspective on legal obligations under our
anti-torture laws, saying, “It is basically subject to perception. If
the detainee dies, youre doing it wrong.” If the detainee dies,
you’re doing it wrong? How on Earth did we get to the point where
a senior U.S. Government lawyer would say that whether or not an
interrogation technique is torture is “subject to perception,” and
that if “the detainee dies, you’re doing it wrong?”
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The GTMO senior Judge Advocate General (JAG) Officer Lieu-
tenant Colonel Beaver’s response was, “We’ll need documentation
to protect us.”

Nine days after that October 2, 2002, meeting, General
Dunlavey, the Commander of Joint Task Force 170 at GTMO, sent
a memo to SOUTHCOM requesting authority to use interrogation
techniques, which the memo divided into three categories of pro-
gressively more aggressive techniques. Category 1 was the least ag-
gressive; category 2 more so, and included the use of stress posi-
tions, exploitation of detainee fears, such as fear of dogs, removal
of clothing, hooding, deprivation of light and sound; and category
3 techniques included techniques like the so-called “wet-towel
Ereagl;aent,” or waterboard, that was the most aggressive. (Appen-

ix

A legal analysis by GTMO’s staff judge advocate, Lieutenant
Colonel Diane Beaver, justifying the legality of the techniques, was
sent with that request. (Appendix A)

On October 25, 2002, General James Hill, the SOUTHCOM Com-
mander, forwarded General Dunlavey’s request to the Chairman of
the Joint Chiefs of Staff (JCS). Nine days later, the Joint Staff so-
licited the view of the military Services on the GTMO request. (Ap-
pendix A)

Now, that was October 25. The military Services reacted strongly
against using many of the techniques in the GTMO request. In
early November 2002, in a series of memos, the Services identified
serious legal concerns with the techniques, and they called urgently
for additional analysis.

The Air Force cited, “serious concerns regarding the legality of
many of the proposed techniques,” and stated that “the techniques
described may be subject to challenge as failing to meet the re-
quirements outlined in the military order to treat detainees hu-
manely.” The Air Force also called for an in-depth legal review of
the request.

The chief legal advisor to the Criminal Investigative Task Force
(CITF) at GTMO wrote that category 3 techniques and certain cat-
egory 2 techniques may, “subject servicemembers to punitive arti-
cles of the Uniform Code of Military Justice (UCMJ),” and called,
“the utility and legality of applying certain techniques in the re-
quest, questionable,” and stated that he could not advocate, “any
action, interrogation or otherwise, that is predicated upon the prin-
ciple that all is well if the ends justify the means and others are
now aware of how we conduct our business.”

The chief of the Army’s International and Operational Law Divi-
sion wrote that techniques like stress positions, deprivation of light
and auditory stimuli, and use of phobias to induce stress, “crosses
the line of humane treatment,” and “would likely be considered
maltreatment under the UCMJ, and may violate the torture stat-
ute.” The Army labeled the request legally insufficient and called
for additional review.

The Navy response recommended a more detailed interagency
legal and policy review of the request, in their words.

The Marine Corps expressed strong reservations, stating that
“several of the category 2 and category 3 techniques arguably vio-
late Federal law and would expose our servicemembers to possible



7

prosecution.” The Marine Corps said the request was not “legally
sufficient,” and, like the other Services, called for “a more thorough
legal and policy review.”

Now, while it has been known for some time that military law-
yers voiced strong objections to interrogation techniques in early
2003 during the DOD Detaining Working Group process, these No-
vember 2002 warnings from the military Services were expressed
before the Secretary of Defense (SECDEF) authorized the use of
aggressive techniques, and were not publicly known until now.

When the Joint Staff received the military Services’ concerns,
Rear Admiral Jane Dalton, then-legal advisor to the Chairman of
the JCS, began her own legal review of the proposed interrogation
techniques, but that review was never completed. Today, we’ll have
the opportunity to ask Rear Admiral Dalton about that.

Notwithstanding concerns raised by the military Services, DOD
General Counsel Jim Haynes sent a memo to Secretary Donald
Rumsfeld on November 27, 2002, recommending that he approve
all but 3 of the 18 techniques in the GTMO request. (Appendix A)
Techniques like stress positions, removal of clothing, use of pho-
bias, such as fear of dogs, and deprivation of light and auditory
stimuli were all recommended for approval.

Five days later, on December 2, 2002, Secretary Rumsfeld signed
Mr. Haynes’ recommendation, adding the handwritten note, “I
stand for 8 to 10 hours a day, why is standing limited to 4 hours?”
(Appendix A).

When Secretary Rumsfeld approved the use of abusive tech-
niques against detainees, he unleashed a virus which ultimately in-
fected interrogation operations conducted by the U.S. military in
Afghanistan and Iragq.

Discussions about reverse-engineering SERE techniques for use
in interrogations at GTMO had already prompted strong objections
by the DOD’s CITF at GTMO. CITF Deputy Commander Mark
Fallon said that the SERE techniques were “developed to better
prepare U.S. military personnel to resist interrogations, and not as
a means of obtaining reliable information,” and that, “CITF was
troubled with the rationale that techniques used to harden resist-
ance to interrogations would be the basis for the utilization of tech-
niques to obtain information.”

In the week following the Secretary’s December 2, 2002, author-
ization, senior staff at GTMO set to work drafting a standard oper-
ating procedure (SOP) specifically for the use of SERE techniques
in interrogations. The first page of one draft of that SOP stated
that, “The premise behind this is that the interrogation tactics
used at U.S. military SERE schools are appropriate for use in real-
world interrogations. These tactics and techniques are used at
SERE school to break SERE detainees. The same tactics and tech-
niques can be used to break real detainees during interrogation.”
The draft described how to slap, strip, and place detainees in stress
positions. It also described hooding, manhandling, and walling de-
tainees. (Appendix A)

When they saw the draft SOP, the CITF and Federal Bureau of
Investigation (FBI) personnel again raised a red flag. A draft of
their comments on the SOP said that the use of aggressive tech-
niques only, “ends up fueling hostility and strengthening a detain-
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ee’s will to resist,” but those objections did not stop GTMO from
taking the next step: training interrogators on how to use tech-
niques offensively.

On December 30, 2002, two instructors from the Navy SERE
school arrived at GTMO. The following day, in a session with ap-
proximately 24 interrogation personnel, the two demonstrated how
to administer stress positions and various slaps, just like they do
in SERE school.

Around this time, General Hill, the Commander of SOUTHCOM,
spoke to General Miller and discussed the fact that a debate was
occurring over the Secretary’s approval of the techniques. In fact,
CITF’s concerns had made their way up to then-Navy General
Counsel Alberto Mora, and a battle over interrogation techniques
was being waged at senior levels in the Pentagon.

On January 3, 2003, 3 days after they conducted the training,
the SERE instructors met with Major General Miller, and, accord-
ing to some who attended, General Miller stated he did not want
his interrogators using the techniques that the Navy SERE instruc-
tors had demonstrated. That conversation took place after the
training had already occurred, and not all of the interrogators who
attended the training got the message.

Now, 2 weeks earlier, on December 20, 2002, Alberto Mora, who
is a witness here today, had met with DOD General Counsel Jim
Haynes. In a memo describing that meeting, Mr. Mora said that he
told Mr. Haynes that he thought that interrogation techniques that
had been authorized by the SECDEF on December 2, 2002, “could
rise to the level of torture,” and he asked them, “What did depriva-
tion of light and auditory stimuli mean? Could a detainee be locked
in a completely dark cell? For how long? A month? Longer? What
exactly did the authority to exploit phobias permit? Could a de-
tainee be held in a coffin? Could phobias be applied until madness
set in?” (Appendix A)

On January 9, Alberto Mora met with Jim Haynes again. This
is 2003, now. According to his memo, Mora expressed frustration
that the Secretary’s authorization had not been revoked, and told
Haynes that the policies could threaten Secretary Rumsfeld’s ten-
ure and even damage the presidency.

On January 15, 2003, having gotten no word that the Secretary’s
authority would be withdrawn, Mora delivered a draft memo to
Haynes’s office stating that, “The majority of the proposed category
2 and all of the category 3 techniques were violative of domestic
and international legal norms, and that they constituted, at a min-
imum, cruel and unusual treatment, and, at worst, torture.”

In a phone call, Mora told Haynes that he would be signing that
memo later that day unless he heard definitively that the use of
the techniques was being suspended. In a meeting that same day,
Haynes returned the draft memo and told Mora that the Secretary
would rescind the techniques, which the Secretary did that day,
January 15, 2003.

At the same time that the Secretary did that, he directed the es-
tablishment of a working group to review interrogation techniques.

What happened next has already become well known. For the
next few months, the judgments of senior military and civilian law-
yers critical of legal arguments supporting aggressive interrogation
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techniques were rejected in favor of a legal opinion from the OLC’s
John Yoo. The Yoo opinion, the final version of which was dated
March 14, 2003, was requested by Jim Haynes and repeated much
of what the first Bybee Memo had said 6 months earlier. Mr. Mora,
who was one of the working group participants, said that soon after
the working group was established it became evident that the
group’s report “would contain profound mistakes in its legal anal-
ysis, in large measure because of its reliance on the flawed OLC
memo.”

In a meeting with Yoo, Mora asked whether the law allowed the
President to go so far as to order torture, and Yoo responded, “Yes.”

The August 1, 2002, Bybee memo, again, had said that to violate
the federal anti-torture statute, physical pain that resulted from an
act would have to be “equivalent in intensity to the pain accom-
panying serious physical injury, such as organ failure, impairment
of bodily function, or even death.” John Yoo’s March 14, 2003,
memo stated that criminal laws, such as the federal anti-torture
statute, would not even apply to certain military interrogations,
and that interrogators could not be prosecuted by the Justice De-
partment for using interrogation methods that would otherwise vio-
late the law.

One CIA lawyer reporter called the Bybee memo of August 2002
a “golden shield.” Combining it with the Yoo memo of March 2003,
the Justice Department had attempted to create a shield to make
g: difficult or impossible to hold anyone accountable for their con-

uct.

Ultimately, the working group report, finalized in April 2003, in-
cluded a number of aggressive techniques that were legal, accord-
ing to John Yoo’s analysis. The full story of where the working
group got those techniques remains classified. However, the list
itself reflects the influence of SERE. Removal of clothing, prolonged
standing, sleep deprivation, dietary manipulation, hooding, increas-
ing anxiety through the use of a detainee’s aversions, like dogs, and
face and stomach slaps were all recommended. Top military law-
yers and Service general counsels had objected to these techniques
as the report was being drafted. Those who had objected, like Navy
General Counsel Alberto Mora, were simply excluded from the
process, not even told that a final report had been issued.

On April 16, 2003, less than 2 weeks after the working group
completed its report, the SECDEF authorized the use of 24 specific
interrogation techniques for use at GTMO. While the authorization
included such techniques as dietary manipulation, environmental
manipulation, and sleep adjustment, it was silent on most of the
techniques in the working group report. However, the Secretary’s
memo said that, “If, in your view, you require additional interroga-
tion techniques for a particular detainee, you should provide me,
via the Chairman of the JCS, a written request describing the pro-
posed technique, recommending safeguards, and the rationale for
applying it with an identified detainee.” (Appendix A)

Now, how did SERE techniques make their way to Afghanistan
and Iraq? Shortly after the Secretary approved Jim Haynes’s rec-
ommendation, on December 2, 2002, the techniques and the fact
that the Secretary had authorized them became known to interro-
gators in Afghanistan. A copy of the Secretary’s memo was sent
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from GTMO to Afghanistan. The officer in charge of the intel-
ligence section at Baghram Air Field in Afghanistan has said that,
in January 2003, she saw, in Afghanistan, a PowerPoint presen-
tation listing the aggressive techniques authorized by the Secretary
on December 2, 2002. Documents and interviews also indicate that
the influence of the Secretary’s approval of aggressive interrogation
techniques survived their January 15, 2003, rescission.

On January 24, 2003, 9 days after Secretary Rumsfeld’s rescis-
sion, the staff judge advocate for Combined Joint Task Force
(CJTF)-180, Central Command’s conventional forces in Afghani-
stan, produced an interrogation techniques memo. While that
memo remains classified, the unclassified version of a report by
Major General George Fay stated that the CJTF-180 memo, “rec-
ommended removal of clothing,” a technique that had been in the
Secretary’s December 2, 2002, authorization, and discussed exploit-
ing Arab fear of dogs, another technique approved by the Secretary
on December 2, 2002.

From Afghanistan, the techniques made their way to Iraq. Ac-
cording to the DOD Inspector General (IG), at the beginning of the
Iraq war, the special mission unit forces in Iraq “used a January
2003 SOP which had been developed for operations in Afghani-
stan.” According to the DOD IG, the Afghanistan SOP had been
“influenced by the counter-resistance memorandum that the
SECDEF approved on December 2, 2002, and incorporated tech-
niques designed for detainees who were identified as unlawful com-
batants. Subsequent battlefield interrogation SOPs included tech-
niques such as yelling, loud music, and light control, environmental
manipulation, sleep deprivation adjustment, stress positions, 20-
hour interrogations, and controlled fear, muzzled dogs.”

Special mission unit techniques eventually made their way into
SOPs issued for all U.S. forces in Iraq. The interrogation officer in
charge at Abu Ghraib obtained a copy of the special mission unit
interrogation policy and submitted it virtually unchanged to her
chain of command as proposed policy for the conventional forces in
Iraq, led at the time by Lieutenant General Ricardo Sanchez.

On September 14, 2003, General Sanchez issued the first CJTF—
7 interrogation SOP. That policy authorized interrogators in Iraq
to use stress positions, environmental manipulation, sleep manage-
ment, and military working dogs to exploit detainees’ fears in inter-
rogations.

In the report of his investigation into Abu Ghraib, Major General
George Fay said that interrogation techniques developed for GTMO
became “confused and were implemented at Abu Ghraib.” Major
General Fay said that removal of clothing, while not included in
CJTF-7’s procedures, was imported to Abu Ghraib, and could be
traced “through Afghanistan and GTMO,” and contributed to an
environment at Abu Ghraib that appeared to “condone depravity
and degradation rather than humane treatment of detainees.”

Following a September 9, 2004, committee hearing on his report,
I asked Major General Fay whether the policy approved by the
SECDEF on December 2, 2002, contributed to the use of aggressive
interrogation techniques at Abu Ghraib, and he responded, “Yes.”

Not only did SERE training techniques make their way to Iraq,
but instructors from JPRA’s SERE school followed. The DOD IG re-
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ported that, in September 2003, at the request of the commander
of the Special Mission Unit Task Force, JPRA deployed a team to
Iraq to provide assistance to interrogation operations. During that
trip, SERE instructors were authorized to participate in the inter-
rogation of detainees in U.S. military custody. Accounts of that trip
will be explored at a later time, and I'll be sending a letter to DOD
asking that those accounts and other documents relating to JPRA’s
interrogation-related activities be declassified.

Major General James Soligan, the Chief of Staff of the U.S.
JFCOM, which is the JPRA’s higher headquarters, issued a memo-
randum referencing JPRA’s support to interrogation operations.
Soligan wrote that, “Recent requests from the Office of the Sec-
retary of Defense (OSD) and Combatant Commands have solicited
JPRA support based on knowledge and information gained through
the debriefing of former U.S. Prisoners of War (POWSs) and detain-
ees and their application to U.S. strategic debriefing and interroga-
tion techniques. These requests, which can be characterized as of-
fensive support,” he said, “go beyond the chartered responsibilities
of JPRA. The use of resistance to interrogation knowledge for offen-
sive purposes lies outside the roles and responsibilities of JPRA.”
(Appendix A)

Lieutenant General Robert Wagner, the deputy commander of
JFCOM, has likewise said that, “Relative to interrogation capa-
bility, the expertise of JPRA lies in training personnel how to re-
spond and resist interrogations, not in how to conduct interroga-
tions. Requests for JPRA interrogation support were both incon-
sistent with the unit’s charter and might create conditions which
task JPRA to engage in offensive operational activities outside of
JPRA’s defensive mission.” (Appendix A)

The DOD IG’s report, completed in August 2006, said that the
techniques in Iraq and Afghanistan had derived, in part, from
JPRA and SERE.

Many have questioned why we should care about the rights of
detainees. On May 10, 2007, General David Petraeus answered
that question in a letter to his troops. This is what General
Petraeus wrote, “Our values and the laws governing warfare teach
us to respect human dignity, maintain our integrity, and do what
is right. Adherence to our values distinguishes us from our enemy.
This fight depends on securing the population, which must under-
stand that we, not our enemies, occupy the moral high ground.”

He continued, “I fully appreciate the emotions that one experi-
ences in Iraq. I also know firsthand the bonds between members
of the brotherhood of the close fight. Seeing a fellow trooper killed
by a barbaric enemy can spark frustration, anger, and a desire for
immediate revenge. As hard as it might be, however, we must not
let these emotions lead us, or our comrades in arms to commit
hasty, illegal actions. In the event that we witness or hear of such
actions, we must not let our bonds prevent us from speaking up.
Some might argue that we would be more effective if we sanctioned
torture or other expedient methods to obtain information from the
enemy. They would be wrong. Beyond the basic fact that such ac-
tions are illegal, history shows that they are also frequently neither
useful nor necessary.”
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He concludes, “We are, indeed, warriors. We train to kill our en-
emies. We are engaged in combat. We must pursue the enemy re-
lentlessly, and we must be violent at times. What sets us apart
from our enemies in this fight, however, is how we behave. In ev-
erything we do, we must observe the standards and values that dic-
tate that we treat noncombatants and detainees with dignity and
respect. While we are warriors, we are also all human beings.”

Senator Warner has asked Senator Graham to be the acting
ranking member today.

STATEMENT OF SENATOR JOHN WARNER

Senator WARNER. That’s correct, Mr. Chairman. Senator Graham
is a full colonel in the JAG Corps of the United States Military Re-
serve. I collaborated with him and Senator McCain when we did
the Detainee Treatment Act (DTA), and I've asked, and Senator
McCain joined in this, that he represent our side as the ranking,
here this morning and throughout the context of these hearings.

I would like to say, Mr. Chairman, that we have to look at this
situation in the context of the aftermath of September 11, when
this country was struggling to come to a full recognition about our
vulnerability to attacks such as we experienced on that fateful day.
I think men and women in uniform, as well as in the civilian com-
munity, did everything we could to try and preserve and protect
our great Nation, a nation that is founded under the rule of law;
and there should be no deviation from that.

I also, Mr. Chairman, draw your attention to the letter that you
received, and the committee, from the counsel for one of the wit-
nesses today, and in your reply you said, “On those rare occasions
when a witness believed that he or she should not answer a ques-
tion without divulging classified information, the witness has so in-
formed the committee.” Could the Chair advise the committee how
we will avail ourselves of such classified information that the wit-
nesses may possess, at the same time protecting them?

Chairman LEVIN. Of course, we would request, if it’s appropriate,
that information be declassified, but we cannot receive classified in-
formation at this hearing.

Senator WARNER. Absolutely. I see.

Let’s also reflect on the fact that in April 2004 through 2006 this
committee, recognizing there were problems in this area, conducted
17 hearings and briefings with regard to detainee abuse, military
commissions, and the new Army Field Manual. That was largely
out of the Abu Ghraib. You and I worked together on that, Mr.
Chairman, and that led to the DTA. So, I think this committee has
a long record, both under Republican control and Democratic con-
trol, to examine this matter.

Chairman LEVIN. It is an important tradition, and I'm glad that
you made reference to it, that this committee conduct this kind of
oversight hearing. It is our responsibility, and I am grateful for
your reference to that effort on our part.

Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman.

Thank you, to the witnesses, for testifying before us today.

Let me begin by saying I have made it clear a long time ago that
I believed administration lawyers used bizarre legal theories to jus-
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tify harsh interrogation techniques. I've also been troubled by the
fact that they implemented these procedures over the strenuous ob-
jections of military lawyers and many others with expertise in
these areas.

I think our military community, particularly our legal commu-
nity, Mr. Chairman, has been saying, “What about the shoe on the
other foot?” I don’t doubt for one moment what al Qaeda will do
to anyone they capture wearing our uniform. That’s not the issue.
We know what they do. As a matter of fact, I saw a video last night
of a Taliban group, showing a 14-year-old about to slit the throat
of one of their captives. Obviously, the video did not go to conclu-
sion, but that is a bit about who we’re fighting. The question is,
how do we beat these people? Do we behave like them, or do we
behave differently? Do we marginalize them, or do we empower
them? I would argue that anytime that we can be associated with
techniques that go down their road, we’re empowering them and
marginalizing ourselves. In this regard, what we’re trying to do
here today is important.

Now, the guidance that was provided during this period of time,
I think, will go down in history as some of the most irresponsible
and shortsighted legal analysis ever provided to our Nation’s mili-
tary and intelligence communities. I do not believe the members of
the administration who played a major role in developing interro-
gation policy were motivated by anything other than a desire to
protect our Nation. I know that to be true, that the men and
women in question felt America was under attack—and we were—
and they were motivated to protect the Nation. That, to me, is
clear, and in that regard, their service is to be appreciated.

However, if the administration had adhered to the letter and
spirit of the law, our treaty obligations, and adequately consulted
with Congress, I do not believe we would be here today.

It is important that we all understand and agree that the high
ground in this war against Islamic extremism is the moral high
ground. The high ground is often a military term used where the
advantage to those occupying the high ground is clear, and those
below are in a very precarious situation. In this war, there is no
capital to conquer, no air force to shoot down, no navy to sink. The
high ground in this war against radical Islamic extremism is the
moral high ground.

We'’re not going to conquer this enemy on a battlefield. There will
be no surrender with a white flag. It is truly a battle of ideas and
values. The issues we’re going to discuss today represent a lost op-
portunity in this war.

I'd like to briefly outline where we were in the aftermath of the
tragic events of September 11, and where we are today, in terms
of the interrogation, detention, and trial of enemy combatants for
war crimes.

Let’s face the cold, hard facts. On September 10, 2001, America
was unprepared. We were not ready to fight an enemy that claimed
no country and wore no uniform. We weren’t ready to capture, de-
tain, and interrogate terror suspects who represent no nation-state
and indiscriminately kill civilians and soldiers alike.

After we invaded Iraq, we underestimated the threat of an insur-
gency, and we were slow to adapt to the situation on the ground.
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We were ill-equipped to manage Abu Ghraib, and perplexed by
what to do with unlawful combatants in Afghanistan.

I don’t offer our lack of preparation for this long war against rad-
ical Islam as an excuse, but, rather, as the context in which a se-
ries of extraordinarily poor decisions were made at the Pentagon,
DOJ, and the White House with respect to detainees.

To the great regret of many of us, the administration pursued a
go-it-alone strategy when it came to the treatment and detention
of unlawful enemy combatants. Under the rubric of the Com-
mander in Chief’s inherent authority in a time of war and armed
with the authorization to use military force, which Congress passed
in the days after September 11, the administration implemented
policies that were drafted, implemented, revised, rescinded, and re-
issued in an endless loop.

Interrogation techniques which were supposed to be limited to
GTMO may have migrated to Iraq and Afghanistan. The chaos was
created by administration lawyers’ decision to ignore the advice of
our senior military leaders and military lawyers, and depart from
decades of adherence to the Army Field Manual, the UCMJ, and
the Geneva Conventions. It’s hard to fathom that our Nation and
the world would have to hear the United States discuss documents
like the Torture Memo.

Eventually, the departure from the time-honored standards of
the Geneva Convention—and they are well known in respect to
rules of restraint—were replaced with a new set of untested proce-
dures which became dangerously and disastrously confused. The al-
leged detainee abuse was the unfortunate result.

Now, this, at Abu Ghraib, was not just a few bad apples. Clearly,
they were people acting on their own inappropriately in a very per-
verse fashion regarding detainees. But, I think it is best to say that
Abu Ghraib was a result of system failure.

Mr. Haynes, who will come before the committee today, wrote in
an official document that waterboarding “may be legally available”
to the military; never mind the fact that it is clearly prohibited
under the UCMJ.

As a personal aside, Mr. Chairman, one of the great concerns I've
had about this whole process is the legal exposure that you place
men and women in uniform if they go down this road. The UCMJ
could not be more clear when it comes to the guidelines and guid-
ance provided to those in uniform regarding detainees.

We have a very clear policy of nonabuse. Why? General Petraeus
said it better than I could. We’re trying to be different than our
enemy, and I regret the fact that some of our military members
were giving advice that would expose them to prosecution if they
had followed that advice.

The final report of the working group on interrogation, convened
by Mr. Haynes, reiterated an OLC opinion that, “In order to re-
spect the President’s inherent constitutional authority to manage a
military campaign, the prohibition against torture must be con-
strued as inapplicable to interrogations undertaken pursuant to the
Commander in Chief authority.”

I would just add that these treaties that we’re talking about, the
Convention Against Torture (CAT), signed by Ronald Reagan, has
served this country and the world well. Would we sit on the side-
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lines if some executive in another country said, “I have the inher-
ent authority, because my nation is at risk, to set this treaty
aside”? Would we object if some airman were in the hands of a na-
tion-state and the executive of that nation said, “Even though I
signed up to the Geneva Convention, I believe I have the inherent
authority to protect my people, to set it aside, in this case”? If we
go down that road, the law means nothing.

Regarding detention and prosecution of detainees, we follow a
similar pattern. I've fought for years with the administration to en-
sure the policies, implemented for determining who is an enemy
combatant and who should be tried for violation of war crimes, fol-
low the Law of War. Here again, the administration tried to play
cute with the law on evidence obtained by coercive means and ac-
cess to classified evidence, just to name two areas.

I remember very vividly the initial Military Commissions Act
(MCA) would allow the military jury to receive classified informa-
tion never shared with the accused. It could be shared with the de-
fense attorney, but not provided to the accused, on the theory that
it would compromise national security. My belief has always been,
what would we do in a trial in some foreign land, with a CIA agent
or a military member of our Special Forces or a downed airman,
where the trial went forward and the jury, or the equivalent there-
of, was provided information regarding the innocence or guilt of the
American in question, and they were never allowed to see what
they were charged with or to be able to confront the evidence—
what would we do? I think we would object.

Congress was late in exercising its authority in these matters,
but the key point is that we eventually did. The passage of the
McCain Amendment ensured that this Nation would not engage in
interrogation techniques that constituted cruel, inhumane, or de-
grading treatment. The Bush administration fought Senator
McCain on the prohibition, but Congress passed it 