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OVERSIGHT HEARING ON THE FEDERAL
SUPERFUND PROGRAM’S ACTIVITIES TO
PROTECT PUBLIC HEALTH

WEDNESDAY, OCTOBER 17, 2007

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND AND
ENVIRONMENTAL HEALTH,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:34 a.m. in room
406, Dirksen Senate Office Building, Hon. Hillary Rodham Clinton
(chairman of the subcommittee) presiding.

Present: Senators Clinton, Inhofe, Lautenberg, Craig, Boxer,
Barrasso

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. The hearing will come to order.

I want to start by welcoming our newest member, Senator
Barrasso, to the Subcommittee. We are delighted to have him. He
is already a Ranking Member. That is a rapid ascent in the Senate.

I want to thank Chairman Boxer and our full Committee’s Rank-
ing Member, Senator Inhofe, for their support of this Subcommittee
hearing.

I want to thank our witnesses for appearing today.

We will begin with 5 minute opening statements, and then we
will hear testimony from EPA Assistant Administrator Bodine. The
Superfund Program is such an important part of our environmental
protection system in our Country, and I think this is a very signifi-
cant opportunity to discuss what it is doing and what more it could
do.

Superfund has its roots in New York. Stemming from the dis-
covery in 1978 by Niagara Falls resident Lois Gibbs that her neigh-
borhood, known as Love Canal, had been built on a massive chem-
ical dump. The effects of that chemical dump had been seen, but
not understood for years. The impact on the people who lived there
was tragic.

Love Canal became a national story and helped spur Congress to
enact the Superfund law, which was signed by President Carter in
December 1980. The Love Canal site was finally taken off of the
Superfund’s national priorities list in 2004, but 1,246 sites across
the Country remain on the Superfund list today, including 86 in
New York alone.
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So as we approach this 30 year anniversary of Love Canal, the
Superfund site remains vitally important because it reminds us of
why we went down this path. The importance is underscored by a
report issued last year by the Center for American Progress and
the Center for Progressive Reform. That report profiled 50 of the
most dangerous sites still on the Superfund list scattered across 10
States. We will hear more about that report later in the hearing,
but I want to highlight a couple of its findings.

First, most of the 50 sites are locate in heavily populated areas.
Second, many have been on the list for decades. Third, they contain
a range of highly toxic chemicals such as PCBs, creosote, lead, ar-
senic, mercury and TCE. Sixty percent were located in neighbor-
hoods where households reported median incomes in the range of
$40,000, and some 26 percent were in the midst of populations
comprised of 40 percent or more of racial or ethnic minorities.

So this is both an environmental health issue and an environ-
mental justice issue. That is why I am dismayed by the Bush ad-
ministration’s handling of this program. The number of cleanups
has fallen dramatically from an average of about 75 sites per year
from 1993 to 2000, to an average of fewer than 40 sites per year
under this Administration. In Fiscal Year 2007, only 24 cleanups
were completed.

When we have asked the Administration to explain this sharp
drop in cleanups, they claim it is due to greater complexity of the
sites left to be cleaned. I don’t accept that point. But even if you
take it at face value, it raises another important question. Why
won’t the Administration, therefore, ask for more money to get the
program back on track to deal with the allegedly more complex
sites? When asked that question, the Administration has tied itself
into knots defending the absurd position that more money wouldn’t
help all that much.

They have been extremely secretive about the program, keeping
information from the public and stonewalling this Committee.
Chairman Boxer submitted a series of questions, and I am de-
lighted that she is here, because she submitted those questions to
the EPA about Superfund 5 months ago. On Monday, 2 days before
this oversight hearing, she received a stack of documents in re-
sponse. All but three of the documents were marked privileged.
That is just simply unacceptable. What does the Administration
have to hide? I thought we were all in this together.

I hope we can get beyond this pattern today. For the Administra-
tion to keep repeating mission accomplished about the Superfund
Program doesn’t square with reality. There are 11 Superfund sites
where human exposure to dangerous levels of toxic chemicals is not
under control. There are 111 of those sites, because seven of them
are in New York alone.

In addition, EPA data indicates there are 160 other sites where
EPA has insufficient information to determine whether human ex-
posure to these toxic chemicals is under control. I will be pressing
EPA today to explain their plans to get these sites under control
and to explore the reasons for the slowdown in cleanups.

I think it is clear this program needs additional funding. I think
reinstating the polluter pays fee is a step we must take, both to
provide additional funds for the cleanups and to make the program
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fairer. Ordinary taxpayers should not pay for cleanups, and that is
what has been happening at orphan sites for the last 4 years.

So we have a lot of ground to cover today. I want to turn now
to Ranking Member, Senator Barrasso.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM THE STATE OF WYOMING

Senator BARRASSO. Thank you very much, Madam Chairman.
Thank you very much for that very kind welcome to the Sub-
committee. I look forward to working with all of the members and
I appreciate you holding this hearing today. I appreciate the wit-
nesses who are here to testify.

I think that it is important that we engage in constructive dialog
to find solutions to the tough problems that we need to answer. We
have excellent witnesses. I look forward to what all of them have
to say.

There have been successes in the history of the Superfund, but
like any Government-run program, there is always room for im-
provement. I am from Casper, Wyoming. It is known as the oil city,
and I will tell you two short stories today. One is about Casper. In
1913, a refinery opened there. It was actually the first paved road
in that community. The Amoco refinery at its height had 750 work-
ers. It was on the bank of the Platte River on 340 acres. In 1991,
when it closed, there were smokestacks, storage tanks, pipes, con-
crete, aging equipment and it was too expensive to be in compli-
ance and they merely closed the refinery. It left behind a mess.

There were about 10 million gallons of oil that went into the
groundwater beneath the refinery, and that is about the same
amount that was leaked in the Exxon Valdez. The oil was seeping
into the Platte River and there was oil sheen on the riverbank. But
together, local leaders, community leaders, government and an oil
conglomerate all worked together. They came up with a plan. They
put a 40 foot high steel wall that was then sunk into the bedrock
along the riverbank. Groundwater was pumped through a series of
filters and a filtering wetland at the rate of 700 gallons a minute.

From this, they were able to get out a lot of the oil that was left
under this abandoned refinery, 4,000 gallons of oil a month. They
now have a world class golf course. We do in Casper, Wyoming.
Robert Trent Jones, Jr., designed it, the same designer where they
played the President’s Cup 2 years ago in Manassas, VA. There is
a restaurant. There are pathways. There are trees, picnic areas.
f’I“here are ducks and deer, a few businesses that are there in of-
ices.

So what the folks have done working together, they have turned
a rust-enclosed polluting eyesore into an economic development
center that is giving us a clean environment. It is going to take a
while to get all of this cleaned up, but as it continues, this is now
useful and economic development and a tremendous asset for our
community. This has become a model for closed refineries now all
around the world.

The second story is about red tape and government bureaucracy,
how it at times prevents innovation from occurring. I think we
need to encourage innovative solutions and provide a legal frame-
work for that to happen. I think we have to get away from the phi-
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losophy that only the Federal Government can fix the problem. In
Casper, with the refinery, it was much more than that. It was a
cooperative effort.

But sometimes, government programs have unintended con-
sequences. To that, I want to tell you about my friend Russ Zim-
mer. Russ lives in Torrington, WY. He and Ila are still there today.
For many years, he ran the local feed store. He was a good neigh-
bor, helped out, and volunteered in the community, always lending
a helping hand. Neighbors actually encouraged him to run for the
legislature. He got into the Wyoming State Senate, and because he
was such a good friend and a neighbor, he became President of the
State Senate. But he ran the feed store.

One day, to help out a lady in the feed store who was buying
some dog food and some feed, she had a check that she got from
turning in her battery to a battery disposal place, and he didn’t
want her to have to go to the bank and cash the check. So he took
it as a third party check, signed the check, and kept it. He forgot
about it for many years.

Well, it turns out that the company that the check was written
from ran this battery disposal company, and that company went
bankrupt and there was some pollution that occurred as a result
of the cleanup of the battery business. When folks went through
the records of the defunct company looking for someone to be held
liable for the damage at the site of the battery disposal business,
they found this check that Russ Zimmer had cashed for the com-
pany.

Russ Zimmer, good neighbor, innocent bystander, was named a
potentially responsible party, they call the PRP. Well, for the com-
mon sense people of Wyoming, this was laughable. But yet, it cost
Russ Zimmer nearly $10,000 to deal with his legal problems. Peo-
ple all around the State of Wyoming are aware of it because he was
the President of the State Senate, and said, is this the way govern-
ment should work, this government that can do all of this to some
person who is just trying to be a good neighbor and helpful? But
under joint and several liability, a person who contributed even a
very little can be held responsible for the entire cost of the cleanup.
We need some common sense in this.

Thank you very much, Madam Chairman.

Senator CLINTON. Thank you very much, Senator. We certainly
agree with that. We need common sense everywhere we can find
it. It is not always apparent.

I want to now turn to our Chair of the full Committee, who is
doing a wonderful job, Senator Boxer.

OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. Thank you so much, Madam Chair. I am very
proud of this Committee, members on both sides of the aisle. You
have taken your responsibilities very seriously, and as a result I
think we are making progress. I do say to our Ranking Member of
the Subcommittee, welcome.

So I thank Senator Clinton for holding this hearing on the EPA’s
management of the Superfund toxic waste cleanup program. We all
know Superfund is a critically important program. It protects the
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health and safety of our families. Here is the point. One in four
people in America lives within four miles of a Superfund site. Let
me say that again because people forget. One in four people in
America lives within four miles of a Superfund site, including 10
million children. Every politician says our children are our future.
Well, if you mean it, then you have to protect them so they grow
up healthy.

Superfund sites are the most contaminated toxic waste sites in
our Country. They are polluted with dangerous toxic substances in-
cluding lead, arsenic, mercury, which are known to cause cancer,
birth defects and harm the nervous system. Superfund was created
ico address these threats. It is a landmark environmental bipartisan
aw.

We made great strides in protecting communities by cleaning up
sites in the 1990’s. Unfortunately, in the past several years, the
pace of listing toxic waste sites and of actually cleaning them up
has slowed to a crawl. As we have heard from Senator Clinton,
cleanups have dropped by at least 50 percent, from 80 sites down
to 40. And this year, EPA couldn’t even meet its own goal of clean-
ing up 40 toxic waste sites. Instead, EPA now says it expects to
clean up 24 sites. That is a drop from 80 cleanups a year to 24,
and it is unacceptable not only to members of this Committee, but
it should be unacceptable to the American people.

Based upon EPA’s own documents and studies by outside ex-
perts, EPA is likely failing to list many toxic waste sites for clean-
up that are posing health and environmental risks. The agency has
failed also to quickly address sites at which human exposure is not
under control. There are at least 111 of these sites, according to
data from earlier this year.

In addition, EPA hasn’t even collected enough information to de-
termine whether human exposure is under control at 160 other
Superfund sites. These figures are alarming and they are telling.
Senator Clinton, that is why this hearing is so important. We will
get out this message. EPA hasn’t even collected enough information
to determine whether human exposure is under control at 160
other Superfund sites and they admit that 111 of these sites
human exposure is not under control. More must be done.

In an effort to determine if EPA could do more work with more
money, earlier this year I asked a series of questions about EPA’s
management of the program. In the last few days, EPA delivered
a response, a large volume of paper. Could we just show the vol-
ume of paper that we received just in the last two nights? The vast
majority, as Senator Clinton has pointed out, has been marked
privileged.

I again went over the laws that rule whether a document is in
fact privileged and can be kept from the public. The good news for
our Committee is that we can release all this information. It is up
to us. It is at our discretion. Unless there is a trade secret issue
involved in there, or some national security problem involved, and
as far as we know at this point, none of that is the reason these
documents are marked privileged.

I just want you to know what I intend to do, because I am not
going to do it today because we are going through these documents.
I am going to share these documents with my colleagues from both
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sides of the aisle, and then I intend to make these documents pub-
lic in accordance with the laws of the Country and the rules of this
Committee.

I have to ask rhetorically, since when does EPA have the right
to withhold important information about toxic waste sites and
cleanup from families whose health may be at risk from living near
those sites? Who is the boss, the people or the EPA? I say the peo-
ple.hThat is what this Country is about. They deserve to have the
truth.

Superfund is one of our landmark environmental laws. It has re-
sulted in cleanup and it helped to protect the health of millions of
Americans who live near these sites. I will not stand by, and I
know members of this Committee on both sides of the aisle will not
stand by while this crucial environmental law is undermined and
information is kept secret from the public.

I will work with Senator Clinton to follow up on this hearing. We
will carefully review the large volume of these so-called privileged
information documents that the agency has provided. I find it ap-
palling that I would get those at the eleventh hour. If we have to
have another hearing, I say to you, Madam Chair, I am sure you
will be available, so we can let the people know what the truth is.
We will get to the bottom of these issues.

Thank you very much.

[The prepared statement of Senator Boxer follows:]

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM THE
STATE OF CALIFORNIA

I would like to thank Senator Clinton for holding this hearing on the Environ-
mental Protection Agency’s management of the Superfund toxic waste cleanup pro-
gram. Superfund is critically important to protecting the health of children and fam-
ilies who live in communities across our country.

One in four people in America lives within four miles of a Superfund site, includ-
ing 10 million children. Superfund sites are among the most contaminated toxic
waste sites in the country.

They are polluted with dangerous, toxic substances, including lead, arsenic, and
mercury, which are known to cause cancer, birth defects, and harm the nervous sys-
tem.

Superfund was created to address these threats. We made great strides in pro-
tecting communities by cleaning up sites in the 1990’s. Unfortunately, in the past
several years the pace of listing toxic waste sites for cleanup, and of actually clean-
ing up these sites, has slowed to nearly a crawl.

As we have heard from Senator Clinton, cleanups have dropped by at least fifty
percent, from 80 waste sites cleaned up per year down to 40. And, this year, EPA
couldn’t even meet its own goal of cleaning up 40 toxic waste sites.

Instead, EPA now says it expects to clean up only 24 sites—that’s a drop from
80 cleanups a year down to 24. This is simply unacceptable.

EPA has also listed far fewer sites for long-term cleanups under the program. The
filunlrlber of sites listed has dropped from 30 per year to 17 per year—a 56 percent

ecline.

Based upon EPA’s own documents, and studies by outside experts, EPA is likely
failing to list many toxic waste sites for cleanup that are posing health and environ-
mental risks.

The agency has also failed to quickly address sites at which human exposure is
n}cl)t under control. There are at least 111 of these sites, according data from earlier
this year.

In addition, EPA hasn’t even collected enough information to determine whether
human exposure is under control at 160 other Superfund sites. These figures are
alarming and telling.

More must be done.

In an effort to determine if EPA could do more work with more money, earlier
this year I asked a series of questions about EPA’s management of the program.
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In the last few days EPA delivered a response, a large volume of paper—the vast
majority of which is stamped “privileged.”

This is unacceptable. I have to ask: since when does EPA have the right to with-
hold important information about toxic waste sites and cleanup from families whose
health may be at risk from living near those sites?

Superfund in one of our landmark environmental laws. It has resulted in the
cleanup and helped to protect the health of millions of Americans who live near
toxic waste sites. It is the best and clearest example we have of ensuring that pol-
luters pay for the messes they make, and that the public has a right to know about
the toxic risks they face.

I will not stand by while this crucial environmental law is undermined. I will
work with Senator Clinton to follow up on this hearing, and will carefully review
the large volume of so-called privileged information the agency has provided. I an-
ticipate that we will have to hold additional hearings to get to the bottom of these
issues.

Senator CLINTON. Thank you very much, Senator Boxer.
Senator Inhofe, thank you for being here.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Thank you, Madam Chairman. I appreciate hav-
ing this hearing today.

The Superfund program was enacted over 25 years ago to deal
with sites that were endangering the health of citizens and of the
environment.

I also want to say before starting, Administrator Bodine, you are
doing a great job and I appreciate your being here today.

I am happy to say that for the most part, this program has been
a success. A great number of these sites have been cleaned up and
we have established additional provisions in the law to guard
against the creation of new sites and hold those accountable for
any pollution to our environment.

I anticipate discussion today regarding the pace of cleanups and
the addition of new sites to the national priorities list. It is impor-
tant to note that the cleanup rates from the previous Administra-
tion reflected completions of the simpler, the smaller Superfund
sites, or the low-hanging fruit, as you might say. What we have left
today are highly complicated sites. I know that in Oklahoma I have
been concerned with the progress at Tar Creek Superfund site.

It is very important to understand that, and it happened in my
State of Oklahoma, we have the most devastating Superfund site
anywhere in America. I think there was some competition for that
title, but not anymore. So we are making progress there.

I have been concerned about the progress at the site, but over
the last few years we have been pleased to see new collaboration
among the Federal and State agencies involved in this site. Al-
though I know there is still a lot left to be done, I appreciate your
work and the work of the Regional Administrator Greene down in
Dallas-Fort Worth and Region VI Superfund Director Sam Cole-
man. Both of them have spent a lot of quality time personally at
this site.

I might add also there is a very simple way of getting this off
of high center. When I was chairing this Committee, we actually
got people from DOJ and DOI and the EPA and the Corps of Engi-
neers all in one room together. That is unheard of, but when they
did, it is awfully hard to pass the buck from one to another. So we
have made a lot of progress there.
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Within Superfund, we have to prioritize, and the protection of
human health first. Once this is done, some sensible analysis
should go into the cleanups of these sites. Cost considerations
should be balanced with future intent of the land use and the risk
of exposure. There needs to be modable cleanup alternatives con-
sidered for each site and this important decision should be made
by high-level EPA officials, someone who can be held accountable,
as opposed to someone who cannot be held accountable.

In fact, it has been a focus of mine while I was Chairman, and
I will continue to press for accountability of the EPA regions. All
too often, the regions disregard their agency’s own guidance and di-
rectives, making decisions that incur significant long-term costs for
the agency without any type of review. For example, I have been
most troubled to learn of the Federal creosote site in Manville, New
Jersey.

In this case, the EPA has acted contrary to its own guidance and
excavated some 450,000 tons of dirt and shipped a significant por-
tion of it to Canada for incineration. Amazingly, the decision was
made by someone at the EPA to dig up a shopping mall parking
lot and excavate 125,000 tons of dirt, only to be recovered by an-
other parking lot. For this 50 acre site, the price tag was around
$300 million for the American taxpayers. This type of gold-plated
cleanup makes no sense.

Now, we hear from some that the Superfund tax should be rein-
stated because EPA lacks funding for cleanups. First of all, it is
simply not true. But how can this assertion even be made when we
hear such outrageous spending of money, as in the example that
I just talked about. It only takes away the valuable resources from
other sites. That is why I am working with Majority Leader Harry
Reid on this issue, and the two of us will be requesting the GAO
to investigate just how the Federal creosote site literally grew into
a money pit for the American taxpayers.

Some of my colleagues would like to see the Superfund corporate
tax reinstated. I am strongly opposed to this tax. In fact, the Chair-
man made the statement that ordinary taxpayers should not have
to pay for something for which they are not responsible. That is ex-
actly what this is, this type of a tax.

I have opposed this for quite some time. The tax does not distin-
guish the polluter from a company that is an environmental stew-
ard. In fact, when applied, this tax unfairly targeted the oil and
chemical industries, penalizing companies who had no contact with
any Superfund sites. The tax goes where the money is, not where
the responsibility lies. This is not a targeted tax on polluters. This
is an indiscriminate tax on business.

So the supporters of this tax simply imply that if we do not rein-
State the tax, we will not have enough money to clean up sites.
This isn’t true. There has never been a correlation between the
amount of money raised by the tax and the dollars spent on clean-
up.

For example, in 1966, the tax fund was at its highest level, yet
the amount spent by that Administration, the Clinton administra-
tion, for Superfund cleanup was at a 10 year low. While in 2004,
the money spent by the Bush administration was at a 10 year high,
while the fund was at a low point.
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So I look forward to discussing these critical items during the
course of this hearing. I appreciate your holding this hearing,
Madam Chairman.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM THE
STATE OF OKLAHOMA

Today this Subcommittee will be addressing an important issue for Americans
and that is the cleanup of toxic waste sites. The Superfund program was enacted
over 25 years ago to deal with sites that were endangering the health of our citizens
and the environment. I am happy to say that for the most part, this program has
been quite a success. A great number of these sites have been cleaned up and we
have established additional provisions in the law to guard against the creation of
new sites and hold those accountable for any pollution to our environment.

I anticipate discussion today regarding the pace of cleanups and the addition of
new sites to the National Priorities List. It is important to note that cleanup rates
from the Clinton administration reflect completions of simpler and smaller Super-
fund sites—the low hanging fruit. What are left today are highly complicated sites.
I know that in Oklahoma, I have been concerned with the progress at the Tar Creek
Superfund site. Over the last few years, I have been pleased to see a new collabora-
tion among the Federal and State agencies involved in this site, and although I
know there is still much left to do, I appreciate your work and the work of Regional
Administrator Greene and the Region 6 Superfund director Sam Coleman.

Within Superfund, we must prioritize the protection of human health first. Once
this is done, some sensible analysis should go into the cleanups of these sites. Cost
considerations should be balanced with future intent of the land use and risk of ex-
posure. There needs to be multiple cleanup alternatives considered for each site and
this important decision should be made by high level EPA officials—someone that
can be held accountable rather than EPA bureaucrats.

In fact, it has been a focus of mine while I was Chairman, and I will continue
to press for accountability of the EPA regions. All too often the regions disregard
their agency’s own guidance and directives, making decisions that incur significant
long term costs for the agency without any type of review. For example, I have been
most troubled to learn of the Federal Creosote Site in Manville, New Jersey. In this
case, the EPA has acted contrary to its own guidance and excavated 450,000 tons
of dirt and shipped a significant portion of it to Canada for incineration. Amazingly,
the decision was made by someone at the EPA to dig up a shopping mall parking
lot and excavate 125,000 tons of dirt only to be recovered by another parking lot.
And for this 50 acre site, the price tag is around $300 million dollars for the Amer-
ican tax payers. This type of “gold plated” cleanup makes no sense.

We hear from some that the Superfund tax should be reinstated because EPA
lacks funding for cleanups. First of all, this simply is not true. But how can this
assertion even be made, when we hear of such outrageous spending with the money
that they do have. Irresponsible spending at one site, like what I just described,
only takes away valuable resources from other sites. That is why I am working with
the Majority Leader Harry Reid on this issue and the two of us will be requesting
the GAO to investigate just how the Federal Creosote Site literally grew into a
money pit for the American taxpayers.

Some of my colleagues would like to see the Superfund corporate tax reinstated.
I am strongly opposed to this tax as it is patently unfair. This tax does not distin-
guish a polluter from a company that is an environmental steward. In fact, when
applied, this tax unfairly targeted the oil and chemical industries penalizing compa-
nies who had no contact with any Superfund site. The tax goes where the money
is, NOT where the responsibility lies. This is not a targeted tax on polluters. This
is an indiscriminate tax on business.

Supporters of this tax imply that if we do not reinState the tax we will not have
enough money to clean up sites. This is not true. There has NEVER been a correla-
tion between the amount of money raised by the tax and the dollars spent on clean-
up. For example, in 1996 the tax fund was at its highest level, yet the amount spent
by the Clinton administration for Superfund cleanup was at a 10 year low. While
in 2004, the money spent by the Bush administration was at a 10 year high, while
the fund was at a low point.

I look forward to today’s hearing and hope that we discuss reasonable and fair
reforms to the Superfund program.

Senator CLINTON. Thank you very much, Senator Inhofe.
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Senator Lautenberg.

OPENING STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you very much, Madam Chairman,
for bringing this to the public discourse, because it is pretty obvi-
ous, as I think we look at the records of what has happened with
Superfund, and we see it being criticized here for an action her or
an action there. My work with Superfund began in 1983 because
New Jersey had the most Superfund sites of any State in the Na-
tion.

I believe in a pretty basic principle. If you dirty it, you clean it
up. Polluters, those responsible, not everyday taxpayers, ought to
pay for the cleanup. Based on their actions, it appears that the
Bush administration doesn’t share this logical view.

I listen very carefully to my friends from the other side. They
talk about low-hanging fruit. Well, low-hanging fruit got to be very
expensive because in my hometown of Montclair, N.J., we had over
$100 million spent on a single site. That doesn’t sound like very
available little fruit when it cost over $100 million.

Now, this is the first Administration to oppose reinstating the
Superfund tax on the oil and chemical industries. Yes, it is a broad-
based tax, but those are the people who created these sites in the
first place. Because of their opposition, taxpayers are paying to
clean up the Nation’s worst waste sites, rather than the industries
that created these messes.

When we look at who is paying for it now, we heard objections
to imposing taxes on those who create the mess. But now it is John
Doe taxpayer who is paying this. In Fiscal Year 2005, it cost $1.24
billion. In Fiscal Year 2006, it was the same thing and in Fiscal
Year 2007, $1.260 billion. So it goes on.

So the taxpayers are paying a heck of a price for the problems
that others created, not to be that way. Cleanups under this Ad-
ministration have plummeted from approximately 80 per year to
40. Now, EPA estimates it will only cleanup 24 sites in 2007 and
30 in 2008.

It is unacceptable. Some witnesses on today’s second panel will
detail how the Administration’s failure on Superfund has allowed
cleanups in my State to languish. There are at least 15 toxic waste
sites in New Jersey where people face uncontrolled exposure to con-
tamination. Many of these sites pollute the ground and surface
water that we rely on for drinking, swimming and fishing. I am
pleased that this Subcommittee is now conducting real oversight of
the way EPA runs the Superfund program to make sure that it
puts public health, not polluter profits, first.

I look forward to hearing from today’s witnesses, in addition to
Ms. Bodine, particularly our witnesses with ties to my home State
of New Jersey. Bradley Campbell is former Commissioner of New
Jersey’s Department of Environmental Protection, and Rena
Steinzor is former Staff Counsel to New Jersey Representative and
later Governor Jim Florio. Jim Florio was one of the authors of the
Superfund program in 1980. It was done in a lame duck session
and it was the best thing that came out of that session. At least
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we understand the problems we have. Now, what we have to do is
figure out a way to make them work more efficiently.
So I thank all of the witnesses for being here, Madam Chairman.
[The prepared statement of Senator Lautenberg follows:]

STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Madam Chairman, thank you for holding today’s oversight hearing on the Super-
fund program—which the current Administration continues to neglect.

My work to improve the Superfund program began in 1982. I got involved because
New Jersey had the most Superfund sites of any State in the Nation.

I believe in a pretty basic principle: Polluters—not everyday taxpayers—should
pay for cleanups.

But based on their actions, it appears that the Bush administration doesn’t share
this priority.

This is the first Administration to oppose reinstating the Superfund tax on the
oil and chemical industries.

Because of their opposition, taxpayers are paying to clean up the nation’s worst
waste sites, rather than the industries that created these messes.

Cleanups under this Administration have plummeted from approximately 80 per
year to 40. Now EPA estimates it will only cleanup 24 sites in 2007—and 30 in
2008.

That’s unacceptable.

Some witnesses on today’s second panel will detail how the Administration’s fail-
ure on Superfund has allowed cleanups in New Jersey to languish.

There are at least 15 toxic waste sites in New Jersey where people face uncon-
trolled exposure to contamination.

Many of these sites pollute the ground and surface water we rely on for drinking,
swimming and fishing.

I am pleased that this Subcommittee is now conducting real oversight of the way
EPA runs the Superfund program, to make sure it puts public health—mnot polluter
profits—first.

I look forward to hearing from today’s witnesses—particularly our witnesses with
ties to my home State of New Jersey:

e Bradley Campbell, former Commissioner of New Jersey’s Department of Envi-
ronmental Protection; and

e Rena Steinzor, a former staff counsel for New Jersey Representative and Gov-
ernor Jim Florio.

Thank you both for being here.

Senator CLINTON. Thank you very much, Senator Lautenberg.

Now, we will turn to our first witness, Assistant Administrator,
Office of Solid Waste and Emergency Response of the EPA, Susan
Bodine.

STATEMENT OF SUSAN PARKER BODINE, ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. BODINE. Good morning, Madam Chairman, members of the
Subcommittee. I am Susan Parker Bodine, the Assistant Adminis-
trator of EPA’s Office of Solid Waste and Emergency Response.

Thank you for the opportunity to appear before you today to talk
about EPA’s Superfund program and our efforts to protect human
health and the environment from risks posed by toxic waste sites.

I am going to briefly summarize the progress we are making, and
I ask that my entire written statement be placed in the record.

Senator CLINTON. Without objection.

In December, the Superfund program will be 27 years old. Dur-
ing these 27 years, there has often been lively debate over how the
program should be managed. But there has always been agreement
on the goal of the program, to protect human health and the envi-
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ronment. I strongly believe in this goal and I know that achieving
this goal is the deeply held mission of the more than 3,200 men
and women who work in the Superfund program.

I am extremely proud of what they have accomplished. To date,
two-thirds of the sites listed on the national priority list have had
cleanup construction completed. That is 1,030 sites, and 95 percent
of the sites have had cleanup work performed. Our Superfund re-
moval program has conducted more than 9,400 removal actions at
more than 6,900 sites across the Country to address immediate
risks to human health and the environment.

And just this year, EPA employees made an additional 64 sites
ready for reuse by making sure that the cleanup goals applicable
to use of the land are met, and making sure that institutional con-
trols that are needed are in place so members of the community
don’t have to worry that their child’s day care center may have
been a thermometer plant or their loft apartment may have been
a former light bulb factory.

We take our responsibility to the communities very seriously.
The Superfund program has over 100 community involvement coor-
dinators that work at each site with the local communities to pro-
vide information and help empower residents to become active par-
ticipants in our Superfund cleanup decisions. Because we have
learned from experience that involving the community improves
the efficiency and the effectiveness of our cleanup remedies, par-
ticularly when we are getting information about choices with re-
spect to future land use and with respect to institutional controls.

We have also learned that by working with the community, we
can design a cleanup that will create neighborhood assets. For ex-
ample, at the Pacific Sound Resources site in Washington State,
EPA worked with the local community, the State, the Port of Se-
attle, and the site owners to develop a cleanup remedy that not
only protected human health and the environment, but also pro-
vided the Port of Seattle with the opportunity to expand their ter-
minal facility, and it provided the community with property for a
new waterfront park.

Ironically, some of the most spirited criticism of the Superfund
program is a result of over 20 years of progress. The current man-
agers of the Superfund program are being criticized for no longer
completing the construction of as many sites as in the 1990’s, but
that has nothing to do with the management of the program and
everything to do with the fact that over 1,200 sites were listed on
the NPL before 1991. Of course, a large number of these sites com-
pleted remedy construction by 2000. In fact, the sites listed before
1991 represent over 900 or 90 percent of our completed sites.

What we are dealing with today are 284 sites that were listed
before 1991 that did not get finished in the 1990’s. That is not be-
cause of any mismanagement on the part of the managers of the
Superfund program at that time. It is because these are difficult
sites. Generally, the sites that have been listed more recently, and
this trend began in the 1990’s, they no longer include the small
easy sites. Instead, EPA lists sites that the States can’t address
under their State programs, and these tend to be more complex
sites, sites with recalcitrant parties, or orphan sites.
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Again, this is a shift that began under my predecessors, particu-
larly Tim Fields, a good cooperative relationship with States, and
that changes the profile of the sites that we are dealing with today
because, of course, the Superfund process isn’t a 1-year or 2 year
process. It goes through a series of stages.

Now, the sites that are not complete have about 4.3 separate
projects per site. While the sites that have been completed had on
average about 1.8 separate projects per site. Again, if you look at
the remaining sites, a large number of Federal facilities, and a
large number are mega-sites, which are sites that we estimate to
cost more than $50 million. In fact, those two categories together
constitute about 40 percent of our remaining workload.

In addition, we are continuing to do work at the 1,030 sites that
are construction complete. We have to make sure that institutional
controls are in place at those sites, and a lot of them have long-
term response actions, particularly groundwater pump and treat
actions that have to be managed.

Now, one of the other criticisms we have heard is failure to list
as many sites on the NPL. I can verify, yes, we no longer list as
many sites as we used to. I already said that EPA listed more than
1,200 sites before 1991. At the beginning of the program, we were
dealing with 150 years of industrialization. Since then, the Con-
gress has enacted the Resource Conservation Recovery Act to deal
with hazardous waste management, preventing creation of new
NPL sites.

In addition, States have developed their own cleanup programs
which can deal with the, again, the easier sites, the ones that are
less contaminated. So the fact that we are not listing more sites on
the NPL is not a sign of failure. It is a sign of success.

I realize I have gone over, so I ask that my complete statement
be in the record.

[The prepared statement of Ms. Bodine follows:]

STATEMENT OF SUSAN PARKER BODINE, ASSISTANT ADMINISTRATOR, OFFICE OF SOLID
WASTE AND EMERGENCY RESPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Good morning Madame Chairman and Members of the Subcommittee. I am Susan
Parker Bodine, Assistant Administrator of the U.S. Environmental Protection Agen-
cy’s Office of Solid Waste and Emergency Response. Thank you for the opportunity
to appear today to discuss the Superfund program: the significant progress that has
been made, the challenges that remain, and what EPA is doing to address those
challenges.

THE SUPERFUND PROGRAM SUPERFUND PROGRESS

The Superfund program was established under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA or Superfund), which Con-
gress passed in December 1980 to respond to concerns over Love Canal and other
hazardous waste sites.

As it approaches its 27th anniversary, the Superfund program has evolved into
a program that is very successful in protecting human health and the environment.
Through fiscal year 7, remedy construction was complete at 1,030 sites. In other
words, two-thirds of all sites listed on the National Priorities List (NPL) have had
cleanup construction completed and of the remaining sites not yet completed, the
majority of sites have cleanup work underway. In addition, EPA has conducted more
than 9,400 removals

at more than 6,900 sites to address immediate threats to human health and the
environment. Further, EPA’s long-term site management and post-construction ef-
forts in fiscal year resulted in an additional 64 sites being made ready for antici-
pated use. My testimony will discuss both the process by which the Superfund pro-
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gram protects human health and the environment, as well as how the Superfund
program has evolved over the years.

Site Discovery, Screening, and Assessment

The Superfund cleanup process begins with site discovery or notification to EPA
of possible releases of hazardous substances. Sites are discovered by various parties,
including citizens, but the majority of sites are referred to EPA by State agencies.
Once discovered, sites are pre-screened. A majority of sites are screened out at this
point because they pose little or no potential threat to human health or the environ-
ment. The remaining sites are entered into the Comprehensive Environmental Re-
sponse, Compensation, and Liability Information System (CERCLIS). Following pre-
liminary assessment by EPA or its State, Tribal or other Federal partners, more
sites are screened out. After the site assessment process, only approximately 2 per-
cent of sites remain to be considered for potential listing on the NPL. Through fiscal
year 7, more than 47,000 sites have been assessed (both removal and remedial pro-
gram assessments), including final remedial assessment decisions at 39,766 sites
(395 in 2007, exceeding our goal of 350). In addition to site assessment conducted
under the Superfund program, more than 1000 sites are assessed each year under
EPA’s Brownfields program. EPA assessed 2,139 sites under the Brownfields pro-
gram in 2006, the most recent year for which data are

available.

Selection of Cleanup Program

At its inception, the Superfund program was often the only program available to
clean up a toxic waste site. That is no longer true. Accordingly, following site assess-
ment, EPA and its State and Tribal partners identify the most appropriate program
to address sites that require cleanup. This may be a State voluntary or enforcement
program; it may be the RCRA corrective action program; it may be the Superfund
removal program; it may be the Superfund remedial program either as a Superfund
Alternative Site, or by listing on the NPL. Moreover, sites that meet certain statu-
tory criteria are eligible for Federal Brownfields assistance.

At sites that are addressed under the Superfund remedial program, the data de-
veloped from site assessment are used to evaluate a site under the Hazard Ranking
System (HRS). Sites that score above 28.5 under this system are eligible for listing
on the NPL. If listed on the NPL, a site becomes eligible for remedial funding. To
date, EPA has listed 1,569 sites on the NPL. The vast majority of NPL sites (1,211)
were listed before 1991. Fewer sites are considered by EPA for listing on the NPL
than in the early days of the program. However, that result is not surprising given
the development in the 1990’s of other programs, particularly State programs, to ad-
dress site cleanup and shows the success of environmental programs nationwide.

Currently, EPA proposes and finalizes sites on the NPL twice a year, generally
in March and in September. In 2007, EPA finalized 12 sites on the NPL and pro-
posed 17 sites.

Remedy Selection at NPL Sites

After listing, EPA or responsible parties (including other Federal agencies) usu-
ally need to conduct further investigation to determine the most appropriate remedy
for the site (called the remedial investigation/feasibility study). Once a remedy has
been selected, EPA or responsible parties with EPA oversight then design the reme-
dial action.

Remedy selection also has evolved over the years. In 1995, EPA issued a policy
on how the Agency considers reasonably anticipated uses of the land when selecting
a remedy. In implementing this policy, EPA works with the community, property
owners, and local governments to identify what the reasonably anticipated use of
the property may be. EPA also may provide funds for community involvement in
the remedy selection process through Technical Assistance Grants.

EPA’s community involvement programs help make the community valuable par-
ticipants in the remedy selection process. By listening to the community’s needs and
concerns, EPA often is able to tailor remedies to address them. For example, at the
MacAlloy Superfund site in North Charleston, South Carolina, a residential commu-
nity was located next to the industrial facilities that were being remediated. A de-
veloper was interested in redeveloping the site. To help preserve the community,
EPA worked with the responsible party and the developer on an additional parcel
of property that was not adjacent to the community, relocating industry away from
an existing neighborhood.
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Involvement in the remedy selection process also helps the community understand
the tradeoffs associated with different remedy options and the basis for remedy deci-
sions. For example, at the Department of Energy’s Feed Materials Production Cen-
ter in Fernald, OH, the community was originally reluctant to support any remedy
that allowed waste to be left in place. However, by creating a Fernald Citizens Advi-
sory Board that was fully engaged in the remedy decision process, the community
came to accept and strongly support the selected remedy, which pursued a “balanced
approach,” allowing low-concentration materials to be contained in an onsite dis-
posal facility, thereby reducing both the time and cost of cleanup.

To ensure that remedies are cost-effective and are employing the most recent
technologies, in 1996, EPA assembled a group of experts from both Headquarters
and Regional offices to review the technical merits of high cost remedies. Currently,
the Remedy Review Board reviews all remedies expected to have costs above $25
million. This review normally takes place before a remedy is proposed. After a rem-
edy is proposed and public comment is solicited, the remedy is documented in a
Record of Decision (ROD).

EPA has learned a great deal about how to clean up contaminated sites over the
last 27 years. Beginning in 1996, EPA established a policy to improve cleanup effec-
tiveness by reviewing earlier remedies. Through 2006, EPA has updated more than
700 remedies, improving both remedy effectiveness and reducing cost.

In particular, EPA has learned a great deal about how to address groundwater
contamination. Originally, EPA installed groundwater pumping and treatment oper-
ations at nearly every groundwater contamination site. However, over time, the
Agency learned that pumping and treating was not always needed and that mon-
itored natural attenuation also could achieve groundwater restoration goals. EPA
clarified its policy on monitored natural attenuation in 1999. This policy clarification
resolved remedy issues at a number of sites and allowed 42 sites to be considered
construction complete between 1999 and 2000. EPA also realized that already in-
stalled groundwater pumping and treating operations were not always operating as
expected. Beginning in 2000, EPA began focusing on optimizing groundwater rem-
edies. In some cases, optimization involves adding or moving extraction wells to
more effectively capture the contaminated plume. In other cases, optimization in-
volves turning off a pumping and treatment operation because the contamination
is naturally attenuating. EPA has optimized more than 50 Superfund-financed
groundwater remedies and anticipates optimizing at least four more in 2008.

Remedy Construction

Once a remedy design is complete, EPA or the responsible parties with EPA over-
sight construct the remedy. In 1993, to measure interim progress of the Superfund
program, EPA began tracking the number of sites where all remedy construction
was complete. Currently, remedy construction has been completed at 1030 sites (66
percent of the NPL), and is underway at an additional 318 sites (20 percent of the
NPL). A site generally is considered construction complete when all the remedies
at the site are operational and functional.

At some sites, remedy construction has been underway for a great deal of time.
In fact, of the 535 sites on the NPL where remedy construction is not complete (an
additional four sites were differed to other programs), 284 have been on the NPL
since before 1991. This does not mean that EPA had been neglecting these sites.
It simply means that some sites present a greater cleanup challenge than others,
often due to the size or complexity of the sites.

In 1999, as part of a Resources for the Future study of the Superfund program,
EPA characterized non-Federal facility Superfund sites as either “mega-sites” or
nonmega-sites. A mega-site is a site that is expected to cost over $50 million to re-
mediate. EPA has added this term to its Superfund data base, to help track the
number of mega-sites. To date, 154 non-Federal facility sites have been identified
as actual or potential non-Federal facility “mega-sites.” Of these, 26 achieved con-
struction completion in the 1990’s, 30 have achieved construction completion since
2000.

Sites owned by the Department of Defense or the Department of Energy also fre-
quently present significant cleanup challenges. To date, there are 172 Federal Facil-
ity sites on the NPL. Of these, 22 achieved construction completion in the 1990’s
and 37 achieved construction completion since 2000.

Given the challenges posed by “mega-sites” and Federal facilities, it is not sur-
prising that remedy construction work remains at many of these sites. To date, of
the sites that have all remedy construction completed, only 11 percent were “mega-
sites” or Federal facilities. However, of the 535 NPL sites with construction work
remaining, 39 percent are either “mega-sites” or Federal Facilities.
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Addressing Immediate Risks

Although completing remedy construction at large, complex, sites may take many
years, the first step at each site is to address immediate risks. This is done through
the EPA Removal program. For example, EPA has provided alternative water sup-
plies to more than 2 million people so they are not drinking or using contaminated
water. To date, the Removal program has conducted more than 9,400 removals at
more than 6,900 sites (including 413 removals in fiscal year 7). Of these, more than
2,400 have occurred at NPL sites. In fact, EPA has carried out removal actions at
56 percent of the sites on the NPL, including 142 removals at NPL sites not yet
in the long-term construction phase. This means that 95 percent of NPL sites have
had either removal or remedial cleanup work. For example, EPA did not wait to list
the Omaha Lead site in Nebraska on the NPL before taking action to reduce the
risk posed to residential communities. EPA started cleanup work in 1999 using
Superfund Removal authorities. The site was listed on the NPL in 2003, and using
an expedited interim remedy process, EPA has completed cleanups of more than
3,500 residential yards through the end of fiscal year 7. Similarly, in 1999, EPA
began removal actions in Libby, Montana. The Libby site was listed in 2002, and
a final remedy has not yet been selected. However, EPA has been and continues to
be actively working in Libby to reduce asbestos exposure. To date, EPA has carried
out removal activities at 951 properties in and around Libby and has removed more
than 500,000 cubic yards of contaminated soil.

Post-Construction Completion Strategy

With so many sites now at the construction completion stage, the Superfund pro-
gram also must focus attention and resources to address post-construction activities
to ensure that remedies remain protective over the long term and sites can be re-
turned to productive use.

In October 2005, EPA published its Post Construction Completion Strategy. The
strategy was developed to improve site operations and maintenance, remedy per-
formance tracking, institutional control (IC) implementation and tracking, and re-
ducing barriers to beneficial site reuse. Under this strategy, EPA is ensuring that
5-year reviews are completed and any discrepancies identified in the reviews are
acted upon. EPA also is developing an Institutional Control Tracking System to doc-
ument and make public the institutional controls that are needed to ensure long-
term protectiveness. Site-specific information on ICs will be available on the EPA
web site, including contacts to obtain additional information and a link to the IC
instrument.

In fiscal year 7, the Superfund program adopted a new measure to capture site
progress beyond the construction completion milestone: Site-Wide Ready for Antici-
pated Use. This measure tracks the number of NPL sites where the remedy is con-
structed (construction complete), cleanup goals for anticipated uses of the land have
been met, and any necessary institutional controls are in place. EPA exceeded its
fiscal year goal of making 30 Superfund sites ready for anticipated use by achieving
this milestone at 64 sites.

Enforcement

EPA also has been very successful in leveraging Federal dollars to secure private
party cleanups. EPA conducts searches for responsible parties throughout the re-
sponse process and takes action to ensure cleanup work is conducted or paid for by
those responsible parties, rather than by EPA using appropriated dollars. Poten-
tially responsible parties (PRPs) have performed work at approximately 70 percent
of Superfund site cleanups.

Since 2001, EPA secured commitments (through fiscal year 6) from responsible
parties to carry out cleanups and reimburse EPA for past costs worth nearly $6 bil-
lion. The cumulative value of private party cleanup commitments and cost recovery
settlements (through fiscal year 6) is more than $25 billion. EPA’s enforcement ef-
forts have allowed the Agency to focus the Agency’s appropriated funds on sites
where responsible parties cannot be identified or are unable to pay for or conduct
the cleanup.

Superfund enforcement also has evolved over the years. In the early years of the
program, most cleanup work was carried out by EPA, using appropriated funding
and then seeking cost recovery. To leverage Federal funding and increase the num-
ber of sites being cleaned up, EPA adopted an “enforcement first” policy in 1991 to
require PRPs to perform cleanups. As a result, more work is being done with re-
sponsible party resources up front, and EPA therefore needs to recover a smaller
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proportion of cleanup costs. PRP resources represent a greater proportion of cleanup
than in the early years of the program. This includes work carried out by EPA using
relsponsible party dollars, as well as work carried out by responsible parties them-
selves.

In the 1986 amendments to CERCLA, Congress added a provision which allows
EPA to retain and use funds received in settlement with responsible parties in site-
specific accounts. The principal and any interest earned by these “special accounts”
may bedused to fund response actions at the site where the settlement dollars were
received.

When the Agency uses funds from a special account it allows the Agency to use
its appropriated funding for cleanup at other sites were there are no viable or liable
parties. To date, EPA has spent more than $1 billion from special accounts to fund
cleanup actions and anticipates spending millions more to clean up sites where re-
sponsible parties have deposited funds for site-specific cleanups.

EPA’s enforcement tools also have evolved into significant tools to advance revital-
ization of Superfund sites, including encouraging private sector cleanup and devel-
opment. At the Many Diversified Interests (“MDI”) site, a 36 acre former foundry
facility listed on the NPL, EPA, working with the site’s Bankruptcy Trustee, devel-
oped a proposed administrative settlement document which the Trustee published
along with a request for bids to purchase the property. The effort to solicit bids for
acquisition was successful, with the understanding that the winning bidder would
undertake the cleanup remedy selected in EPA’s Record of Decision (ROD), and, in
return receive covenants not to sue for existing contamination. The site was pur-
chased by a developer who agreed to perform the selected remedy. Today, the site
is being cleaned up and its ultimate use will be development of a town house com-
munity.

Financial Management

EPA is undertaking a number of actions to ensure that Superfund resources are
not expended on unnecessary activities and are available to carry out site cleanup
work. For example, EPA has:

. CIlnitiated a workforce analysis to determine if staff resources should be reallo-
cated;

e Started benchmarking studies of EPA performance;

e Shared best practices among the EPA regions;

o Aggressively deobligated funds from old contracts, grants, cooperative agree-
ments and interagency agreements, resulting in approximately $740 million in addi-
tional resources for the program through fiscal year 6;

e Utilized special account resources from PRP settlement agreements.

These efforts are, in part, a result of several studies, including an internal review
of the Superfund program, known as the 120-Day Study, which identified opportuni-
ties for the Agency to put its resources to better use.

In addition, to help EPA manage its funding decisions in a risk-based manner,
sites that are ready to begin construction and will be paid for using EPA’s resources
are subject to a rigorous prioritization process. EPA’s National Risk-Based Priority
Panel reviews new cleanup construction projects as they become ready for EPA
funding. The panel prioritizes the projects based on three factors: protection of
human health, protection from significant environmental threats, and potential
threats based upon site conditions at the time of review. A number of factors are
then used to weigh funding priorities among the sites including: human exposure
risk, contaminant characteristics and stability, significant environmental risk, and
program management considerations. The panel is composed of national EPA Super-
fund program experts from both regional and Headquarters offices. In fiscal year 7,
?Pﬁ funded all new cleanup construction projects that were ready for construction
unding.

Public Information

Over the last several years, EPA has greatly expanded the amount of information
available to the general public regarding Superfund sites. For example, beginning
in 2002, to more accurately reflect the environmental outcomes of the Superfund
program, EPA began tracking the sites where a complete human exposure pathway
to contaminants above levels of concern has been eliminated, as well as sites where
migration of groundwater contamination has been controlled.

The list of sites where human exposure is not under control is dynamic. Over
time, sites are removed and new sites are added, depending on changed site condi-
tions or new information. The Superfund program has made it a priority to improve
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the quality of the data supporting this environmental indicator so that it can be
used to prioritize and manage the program. EPA has posted a description of the ex-
posure scenario on the Superfund Site Profiles web site, along with actions that are
planned or underway to address the situation. This has been done to ensure that
the public has access to current information regarding the human exposure status
at each Superfund site that is listed as human exposure not under control. For each
site where the Agency is still gathering data to make a human exposure decision
(i.e., insufficient information to make a human exposure determination), EPA has
posted on that site the reasons for the insufficient data determination, along with
the actions planned or underway to gather the necessary data.

In addition to the exposure information described above, EPA has enhanced the
availability of information regarding Superfund sites in the following ways:

o Extensive information about all Superfund sites is available in site profiles
which are typically updated each month on EPA’s web site;

e EPA’s community involvement coordinators regularly communicate site infor-
mation to community members who live near Superfund sites through public meet-
ings, mailings, and published notices;

e On its Superfund web site, EPA posts Records of Decision (RODs) and other key
decision documents [ROD Amendments, Explanation of Significant Differences
(ESD)] for NPL sites. More than 3,300 Superfund program documents are currently
available on the web site;

e EPA has added information from its Institutional Control Tracking System to
Superfund site profiles. This information provides the public with the status of a
site’s institutional controls (IC), including whether an IC is needed and what (legal)
mechanism(s) will be used to implement the IC;

e To reach an even broader audience, EPA has been working with data providers
such as Microsoft, Environmental Systems Research Institute (ESRI), and Google to
develop the necessary links to allow these companies to access EPA site information
and overlay it on maps and other geospatial displays (such as Google Earth).

LAND REVITALIZATION

The land revitalization initiative, launched in April 2003, includes all of EPA’s
cleanup programs as well as partners at all levels of government and in the private
and non-profit sectors. The goal of land revitalization is to restore our nation’s con-
taminated land resources and enable America’s communities to safely return these
properties tobeneficial economic, ecological, and societal uses. EPA is ensuring that
cleanup programs protect public health, welfare, and the environment and also that
the anticipated future uses of these lands are fully considered in cleanup decisions.

EPA helps facilitate opportunities for integrating cleanup and reuse. Promoting
community-driven site reuse planning and reuse is another way EPA can help to
ensure protective and sustainable cleanups. EPA has supported privatization efforts
recently undertaken at two Federal facilities on the NPL. At Department of Defense
(DoD) Base Realignment and Closure (BRAC) sites, EPA recognizes that the privat-
ization of the cleanup, where a developer or other organization rather than the mili-
tary conducts the cleanup, can present an opportunity to integrate redevelopment
planning with cleanup. The first such privatization occurred on August 27, 2007 at
the McClellan Air Force Base, California. The second is expected to occur later this
fall at Ft. Ord, CA. Privatizing cleanups at closing military Superfund sites provides
another option to Federal and State agencies and local communities to help maxi-
mize cleanup and redevelopment resources to help move properties back into pro-
ductive reuse more quickly.

EMERGENCY RESPONSE

EPA’s emergency response activities are another facet of the Superfund program.
The Emergency Response program provides national leadership to prevent, prepare
for, and respond to human health and environmental emergencies, including ter-
rorist events. Through FEMA funding, EPA’s Emergency Response program was ac-
tively involved in the response to the events of 9/11 and in the response to Hurri-
canes Katrina and Rita.

Although EPA was not involved in incidents of that magnitude this year, EPA’s
Emergency Response program was actively involved in responses and cleanups
throughout the country, such as the tornado disaster in Greensburg, KS, and the
Synthron Chemical plant explosion and fire in Morganton, N.C.
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CONCLUSION

The Bush administration is fully committed to Superfund’s mission, protecting
human health and the environment by cleaning up our Nation’s worst toxic waste
sites. The Superfund program has produced significant accomplishments and EPA
is continuing its efforts to manage the program efficiently and effectively in order
to protect human health and the environment, and provide opportunities for reuse
and redevelopment to communities across the country.

RESPONSES BY SUSAN PARKER BODINE TO ADDITIONAL QUESTIONS
FROM SENATOR BOXER

Question 1. EPA has slowed or not conducted cleanups due to funding consider-
ations for several years. Looking at the past 5 fiscal years, how did EPA determine
which contaminated sites to slow down or not cleanup due to funding issues?

Response. I want to assure you of the U.S. Environmental Protection Agency’s
(EPA’s) continuing commitment to clean up sites that pose risks to human health
and the environment. The appropriated funding levels for the Superfund program
have remained steady over the past five fiscal years, between $1.2 and $1.3 billion
dollars. Moreover, EPA supplements its annual appropriated funding with resources
deobligated from prior fiscal year contracts, settlements with responsible parties,
and State cost share contributions. There has not been a significant decrease in
Superfund cleanup work. Superfund construction work has remained relatively
steady over the years; however, work is now concentrated on more costly, complex
sites. While there have been years in the past five fiscal years that EPA did not
fund all of the new site construction projects ready for construction, we are pleased
to report that in fiscal year 2007, EPA funded all new construction projects that
were ready for funding, therefore, there is no backlog of unfunded Superfund site
construction projects.

EPA prioritizes funding for Superfund construction projects in the following man-
ner: the highest priority is given to funding emergencies which pose immediate
threats to human health or the environment. The next priority is for ongoing con-
struction actions that have already begun and require additional resources. Ongoing
actions receive a high priority for funding for several reasons: Once an action is
started, the best management practice is to complete it so contamination is not left
exposed or allowed to re-contaminate an areas; and, significant additional costs
could be incurred if these projects were to be shut down in the middle of cleanup
construction.

After emergencies and ongoing construction actions are funded, EPA looks to fund
new construction projects. New construction projects are ranked according to the
risk-based criteria established through EPA’s National Risk-Based Priority Panel
evaluation process (http:/epa.gov/superfund/programs/nrbpp/index.htm). In addition,
EPA considers the timing of when a project is ready to begin as well as EPA’s goals
under the Government Performance and Results Act.

Question 2. The Government Accountability Office (GAO) in 2007 released an in-
vestigation of EPA’s public notification efforts at sites that received asbestos-con-
taminated material from Libby, Montana. GAO concluded, “The extent and effective-
ness of EPA’s [public] notification efforts varied across the 13 states for which EPA
had lead responsibility to conduct cleanups. . . At 8 of the sites, EPA regional of-
fices did not implement key public-notification provisions of the NCP. . . [Although
EPA’s public-notification guidance strongly emphasizes that meeting NCP provisions
is often insufficient to meet community needs for public notification, EPA officials
did not conduct notification activities beyond those provisions at 4 sites in EPA re-
gion 9.” Two of these four sites are located in California, in the towns of Glendale
and Newark.

Describe why EPA failed to conduct any recommended notification activities at
sites in California, including Glendale and Honolulu, Hawaii, and Phoenix, Arizona.

Response. EPA did not fail to conduct notification activities. EPA relies on the dis-
cretion afforded in the National Contingency Plan (NCP) to make case-by-case deci-
sions on whether to exceed required public notification and outreach activities. The
ﬁeﬁerenced sites in Glendale CA, Honolulu HA, and Phoenix AZ, are discussed

elow.

The sites in California, Hawaii, and Arizona were all conducted as time critical
Responsible Party (RP) lead removals under an Administrative Order on Consent.
The removal actions were small in scope and in each case the RP was willing to
conduct the response action. The EPA OnScene Coordinator (OSC) provided Federal
oversight and was the designated spokesperson for the site. The OSC interacted
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with the industrial site occupants and owners. A repository for local information
was established at local libraries. An Administrative Record was established and up-
dated up onsite completion. Public notice was made at the start of the removal per
the NCP when the Administrative Record was received by the repositories (Region
9 Superfund Records Center and local Library). Also, public notices were made in
the local press (Glendale NewsPress, The Argus, Honolulu Advertiser and Arizona
Business Gazette). A public comment period was held for 30 days and for each of
these sites no public comments were received. The State Health Departments were
all notified at the time of the site assessments.

EPA is committed to its mission of protecting human health and the environment
and recognizes that it is important to communicate with the community and State
and local government officials regarding cleanups in their areas. EPA always strives
to inform the public on human health and environmental impacts associated with
an EPA cleanup activity. EPA is reviewing carefully the findings of the GAO report
and considering the lessons learned from the responses of State and local govern-
ment officials and community focus groups.

Question 3. Explain the reason that EPA rejected each of the recommended ac-
tions at the ten other sites located in Dearborn, Michigan, Denver, Colorado, Great
Falls, Montana, Hamilton Township, New Jersey, Minneapolis, Minnesota, Minot,
North Dakota, Salt Lake City, Utah (Intermountain Insulation and Vermiculite
Intermountain), and Wilder, Kentucky.

Response. EPA does not believe it rejected actions recommended in the GAO re-
port. EPA continually strives to provide the public with early and meaningful oppor-
tunities for involvement in cleanup decisions. In doing so, we comply with the public
outreach requirements under the National Contingency Plan (NCP).

EPA understands that it is important to communicate with the community and
State and local Government officials regarding cleanups in their areas. Sections of
the National Contingency Plan (NCP) are specifically designed to allow rapid action
by EPA responders when there is an urgent threat to human health and the envi-
ronment. Included in the NCP are requirements for public notification and outreach.

The ten sites referenced in your question varied greatly in scope of cleanup which
can have a significant impact on the type and extent of public outreach efforts. For
example, the Great Falls, MT site in Region 8 was a single residence where a former
worker at an exfoliation plant had taken asbestos wastes and placed them in the
driveway. For this site, EPA chose to meet with State and local officials and with
neighbors in the near vicinity rather than distributing fact sheets and holding pub-
lic meetings.

Conversely, the Region 5 site in Minneapolis, MN involved hundreds of residences
where residents had taken home contaminated “free crushed rock” from the exfolia-
tion plant. Region 5 provided extensive outreach in identifying those contaminated
properties and communicating with hundreds of potentially affected homeowners.
The Dearborn, MI site in Region 5 which involved sampling of hundreds of homes
also resulted in extensive community outreach. The Hamilton Township Site in EPA
Region 2 is an example where, due to growing public interest, community outreach
was increased after Phase I activities at the site. The Region prepared and distrib-
uted fact sheets and provided information to residents, businesses, local and State
officials, interested stakeholders and the press to keep them fully informed of all
sampling activities. In addition, the EPA On-Scene-Coordinators (OSCs) visited
many residents to talk about the “Off—Site Sampling” and local businesses to dis-
cuss the Phase II removal action.

Question 4. Describe what steps EPA has taken since the GAO report was issued
to improve its public notification activities at the sites listed above?

Response. Work at the sites listed above had been completed prior to the issuance
of the GAO report. It should be noted that these cleanups were all conducted as
“time-critical removal actions,” where the threat to public health was determined to
be urgent and cleanups were initiated and completed quickly. EPA OSCs and, in
some cases, Community Involvement Coordinators remain available to the public to
answer questions onsite actions. EPA may conduct additional public notification and
outreach activities should there be a need for follow—up site activities.

Question 5. Describe what analysis EPA has done of the public notification activi-
ties at other sites that may have received asbestos-contaminated material from
Libby, Montana. Please describe the site, type of analysis, and EPA’s conclusion re-
garding the adequacy of notification.

Response. In response to the multi-phase GAO review leading to the issuance of
the report, “EPA May Need to Reassess Sites Receiving Asbestos-Contaminated Ore
from Libby, Montana and Should Improve Its Public Notification Process” (GAO—
08—71), EPA headquarters and regional offices reviewed available site-specific in-
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formation on the GAO list 0f271 vermiculite sites. Based on best available informa-
tion, EPA reviewed GAO data (or provided data) on facility location, type of facility,
tonnages of venniculite received and EPA actions. The review was helpful in estab-
lishing a current baseline of site activities including activities at sites not specifi-
cally addressed by the GAO report. For instance, Region 2 visited 24 sites and de-
veloped reference fact sheets documenting EPA activities for each of these sites. Of
these Region 2 sites, only the Hamilton Township, NJ site investigation resulted in
the need for a time critical removal action. Public notification and outreach activi-
ties at the Hamilton Township, NJ site are well—documented in the GAO report
and supporting regional submissions. EPA complies with the public notification and
outreach requirements under the National Contingency Plan (NCP). Should any
new sites be identified that require cleanups, EPA will be diligent to follow all NCP
requirements for public notification.

Question 6. Has EPA conducted additional sampling and testing using modern
methodologies at other sites to determine if the agency should take additional clean-
up actions now, rather than to wait until after 2010 when the agency is scheduled
to complete studies on asbestos’ risk? If so, please list the sites, the results of the
sampling, and any additional cleanup or notification actions planned by EPA.

Response. Due to the concern for public health risk associated with asbestos expo-
sure, EPA is not waiting for more definitive tests on asbestos toxicity to be com-
pleted in 2010. Rather, since empirical data strongly relates asbestos exposure to
increased risk of cancer and plural disease, EPA is aggressively proceeding with site
investigations using appropriate and best available techniques and science. Further,
EPA is gathering data that, although not currently used in risk evaluation per the
Integrated Risk Information System (IRIS), may be useful for the updated risk
model. Specifically, EPA is enumerating the full body of asbestos structure size frac-
tions. Doing so should allow for improved risk calculations.

The Asbestos Committee of the EPA led Technical Review Workgroup supports
and promotes consistent application of the best science in the field of risk assess-
ment for asbestos at contaminated sites nationwide. The asbestos committee pro-
vides site consultation in support of regional requests and develops technical guid-
ance. It has developed a draft guidance document, “Framework for Investigating As-
bestos-Contaminated Superfund Sites” currently in draft and undergoing external
peer review. The draft document provides (1) a recommended flexible framework for
investigating and evaluating asbestos contamination that can be used for removal
and remedial actions within the Superfund program, and (2) detailed recommended
standard operating procedures (SOPs) for collecting data on the nature and extent
of asbestos contamination at Superfund sites. The draft Framework discusses spe-
cific strategies and methods that are based on the best available science for charac-
terizing exposure and risk from asbestos. Activities at the below mentioned sites
helped inform development of the draft Framework.

The following are examples of sites where best available sampling and testing
techniques (e.g., activity-based-sampling) have been applied or are planned:

e N-Forcer (Dearborn, MI): Asbestos was detected at levels of concern. In 2005
contaminated soil was removed to a depth of 18 inches, an impermeable barrier was
installed, and the site was backfilled to prevent exposure. No additional cleanup or
notification actions are planned.

e Vermiculite NW Inc (Spokane, WA): In 2000 and 2001, EPA determined that
there was asbestos contamination in the soil and that it could become airborne if
disturbed. In 2004, EPA turned the site over to the State of Washington for over-
sight of the cleanup activities under the Model Toxics Control Act Voluntary Clean-
up Program. No further actions are planned by EPA.

e Intermountain Insulation (Salt Lake City, UT): EPA sampling results showed
unacceptable levels of asbestos in the air. EPA completed a removal action at the
site in 2004. No additional actions are planned by EPA.

e Vermiculite NW, Inc (Portland, OR): EPA testing showed unacceptable levels of
asbestos in soil and in the former processing building. The responsible party cleaned
the soil and the building with EPA oversight. No further action is planned.

e Big Tex Grain (formerly Texas Vermiculite/WR Grace) San Antonio, TX: EPA
testing indicated unacceptable levels of asbestos in the soil, in the processing build-
ing, and in the air monitoring onsite. Activity based sampling has started. Pending
the results of the sampling a removal may be done on the property.

o EPA is planning a site assessment at the Zonolite Co/WR Grace in New Orle-
ans, LA. This site is located at 4729 River Road and the assessment is planned for
the summer of 2008.

Question 7. Does EPA have any plan to conduct additional sampling and testing
at other sites to determine if the agency should take additional cleanup actions not,
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rather than waiting until after 2010 when the agency is scheduled to complete stud-
ies’ on asbestos’ risks? If so, please describe the plan, including specific actions,
timeline, and anticipated funding needs.

Response. EPA is not waiting until the results of further studies to conduct addi-
tional sampling and testing, including possible cleanup activities at sites where as-
bestos-contaminated Libby vermiculite may be present. EPA is committed to pro-
tecting communities from hazards associated with asbestos contamination. EPA
agrees that, more sensitive-risk-based sampling methods have been developed and
we have experience using these methods. We have developed procedures for con-
ducting activity-based sampling, which allow us to better measure human exposure.
These procedures and a decision making framework for assessing asbestos—con-
taminated sites are described in a draft report titled, “Framework for Investigating
Asbestos—Contaminated Superfund Sites”.

We agree it would be prudent to take another look at the completed site assess-
ments to determine whether some of the previously assessed sites may benefit from
a reassessment. EPA is currently developing a strategy (in Fiscal Year 2008) to re-
assess, as necessary, and prioritize these sites.

In addition to the planned activities described in our answer to question 3A and
with regard to sampling and testing at specific sites—EPA has approved an Action
Memorandum to conduct a time critical removal at a site in Ellwood City, PA. EPA
Region III does not plan to conduct any additional sampling or testing using activ-
ity-based sampling at the site given that cleanup actions are scheduled to begin in
May, 2008.

Question 8. Describe the number of workers potentially exposed to dangerous lev-
els of asbestos at the 271 sites described in the 2007 GAO report.
Response. See combined answer for questions 9 and 10 below.

Question 9. Describe the number of people, including the number of children, who
may have been exposed to dangerous levels of asbestos at the 271 sites described
in the 2007 GAO report.

Response. EPA does not currently have information on numbers of people who
may have been exposed at the 271 sites described in the GAO report. However,
there is an ongoing project of the Agency for Toxic Substances and Disease Registry
(ATSDR) whicl:] is producing this kind of information for selected sites. ATSDR is
working with other Federal, state, and local environmental and public health agen-
cies to evaluate public health impacts at 28 sites that processed Libby vermiculite.
The evaluations focus on the processing sites and on human health effects that
might be associated with possible past or current exposures. For each site evaluated,
ATSDR is issuing a report, known as a health consultation. These reports generally
include a description of the numbers of workers and other populations that may
have been exposed to asbestos at these sites.

ATSDR posted the health consultation reports for the 28 sites on the Internet at
http://www.atsdr.cdc.gov/asbestos/sites/national—map/. ATSDR is evaluating the
sites that processed Libby vermiculite by (1) identifying ways that people could have
been exposed to asbestos in the past or ways that people could be exposed now, and
(2) determining whether the exposures represent a public health hazard. ATSDR
will use the information gained from the site-specific investigations to recommend
further public health actions as needed.

EPA encourages local, state, and Federal public health agencies to launch out-
reeich efforts to locate and assist former workers and other highly exposed individ-
uals.

Question 10. Describe the number of people who live within one mile of the 19
sites that the 2007 GAO report discusses.

Using facility site address information, Census data, GIS tools and information
in the draft ATSDR Summary Report mentioned above, EPA developed the table
below describing the number of people estimated to live within one mile of the 19
sites discussed in the GAO report.



23

| EPA | Facility = | Facility Name Pepulation
_Region Lucation “during Vermiculite | within 1 mile
. Processing radius-
‘ e T .. 2000.Census
1 Basthampéon, Zasplite Co./WRG 2,312
2 Hamilton - | Zonolite Co/WRG 8,200
Township, NJ
3 New Castle, PA | WR Grace .- 2070
4 | Wilder, KY | Zoaslite Co/WRG: 9,422
S __ | Dearborn, MI - {-Zanolite Co/WRG | - 31,138
5 Minneapolis, MN | Western Minerals 21,125
Produets Ces
8 | Denver, CO Western Mineral 15,374
| Pro8ucts Co, ‘ ;
8 Great Falls, MT | N/A (private 5,459
residence) :
g8 Minot, ND Robinson Insulation 6,481
- : = Co, : .
8 Salt Lake City, | Infermountain 11,496
‘ UT o Hrsulation
8 Salt Lake City, ~ | Vermicalite  ~ 12,238
UT. ) Infermointaimn )
9 (Hendale, AZ - | ArisZonelite Co.’ 18768
9 Phoenix, AZ WRG ) 18,411
9 Glendate, CA “California 28,011
-Zonolite/WRG
9 | Newark, CA. WRG - 8972
9 Honoluly, HI Vermiculite of 15,883
; Hawaii
10 | Portland, OR Vermiculite NW, 11,189
e /WRG :
10| Potiland, OR Supreme Perlite Co. | 652
10 | Spokane, WA Vermiculite NW, 15,604
e/ WRG ;
Total: 242,505

Nw:thﬁmmmegmM&ym,mSMmimmm&u
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Question 11. Describe the date that EPA first learned that substances containing
less than 1 percent asbestos, including areas that received asbestos-contaminated
material from Libby, Montana and products made of such material, could present
a threat to human health. Please provide all relevant records that demonstrate EPA
had such information.

Response. Asbestos-related risk and human health effects are measured in terms
of airborne fibers, that is, the number of fibers released into the air that could be
contained in the breathing zone. Measurements of fibers are made using electron
microscopy. Bulk measurement, such as the 1 percent (1 percent) threshold, is not
a health based measurement. Rather, it measures the amount of asbestos contained
in materials in a bulk state.

The 1 percent asbestos threshold is a Clean Air Act regulatory criterion used for
asbestos-containing material (ACM) as defined in Subpart M of the National Emis-
sion Standards for Hazardous Air Pollutants (NESHAP). EPA issued a Superfund
program memorandum on August 10,2004 that indicated the 1 percent threshold
may not be reliable for assessing potential human health risk from asbestos con-
taminated soils at hazardous waste sites and that a risk-based, site specific, action
level was more appropriate when evaluating response actions for asbestos.

With respect to the tremolite asbestos contamination of vermiculite, EPA first
learned in 2001 that W.R. Grace, owner and operator of the Libby Montana
vermiculite mining operations, had tested its vermiculite attic insulation in the late
1970’s and found that it released six times the OSHA permitted level at the time.
Subsequent to these findings, discussions during the EPA conference, “EPA’s Asbes-
tos Site Evaluation, Communication, and Cleanup Workshop, Keystone, Colorado”
held September 23—26, 2003 helped to drive the decision to issue the August
10,2004 memorandum “Clarifying Cleanup Goals and Identification ofNew Assess-
ment Tools for Evaluating Asbestos at Superfund Cleanups” (OSWER Directive
9345.4-see attached). This 2004 memorandum directed that Regions should, “de-
velop risk-based, site-specific action levels to determine if response actions should
be taken when materials containing less than 1 percent asbestos. . . are found on
a site.”

Question 12. Describe the actions, other than those discussed in the 2007 GAO
report, which EPA took to alert the public about the potential health threats in
areas that received asbestos-contaminated material from Libby, MT.

Response. In its report, GAO was asked to determine the extent and effectiveness
of EPA public notification efforts about cleanups at sites that received Libby ore. The
focus of the GAO review on public notification efforts covered the 13 sites where
EPA conducted removal actions. GAO research was extensive in documenting its as-
sessment of EPA’s public notification and outreach efforts. However, there were
many actions taken by EPA that were not specifically discussed in the GAO report.
EPA Headquarters and regional offices maintain web sites with updated informa-
tion on asbestos, potential health threats and the status of activities in Libby, MT
and other asbestos-contaminated vermiculite sites. Also, many of the detailed
records of EPA interaction with the public, State and local officials onsite assess-
ments and activities by EPA at vermiculite sites are available at Regional Super-
fund Records Centers.

For example, the On-Scene-Coordinators for the Western Minerals (including
Gluek Park) site in Minneapolis, MN, and the N-forcer site in Dearborn, MI estab-
lished websites on EPAOSC.net for public viewing that include site cleanup details/
progress, public meeting information, site fact sheets, flyers, news releases, sam-
pling plans, sampling results, maps, and health consultation reports.

More recently, several public meetings have been conducted in San Antonio, Texas
for the Big Tex Grain Site. The last meeting was held in January 2008. The public
was notified of this meeting via a mailed flyer. The results of sampling studies were
discussed, as well as, the plans for further sampling and potential cleanup actions.

EPA Region 3 is conducting public notification activities at the Ellwood City,
Pennsylvania site consistent with the requirements of the NCP including the des-
ignation of a spokesperson, establishment ofAdministrative Record, notification of
the Administrative Record with a public comment period, as well as a fact sheet to
be delivered to the surrounding community.

Question 13. Describe the actions that EPA has taken or plans to take to alert
the public to the potential health threats posed by products made from asbestos-con-
taminated materials from Libby, Montana. Please provide all relevant records that
demonstrate EPA actually took such actions or plans to take such action. For any
future activity, provide a timeline describing the steps that EPA plans to take.

Response. In May 2003, EPA and the Agency for Toxic Substances and Disease
Registry (ATSDR) co-authored the consumer outreach brochure, Current Best Prac-
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tices for Vermiculite Attic Insulation. In addition, EPA worked cooperatively with
home improvement centers (Lowes, Home Depot, and Sears) to assist in our effort
to educate consumers about concerns relating to vermiculite attic insulation. EPA’s
website provides information largely taken from the outreach brochure, including in-
formation about asbestos and how it may affect health; products and areas in the
home where asbestos may be found; how to identify materials that may contain as-
bestos; how to manage and address asbestos; do’s and don’ts for homeowners; how
to find and work with an asbestos professional; and references to additional infor-
mation. Please see: www.epa.gov/asbestos.

On May 21, 2003, EPA and ATSDR held a press briefing announcing the EPA-
ATSDR public awareness campaign on vermiculite attic insulation which may con-
tain asbestos. An EPA press release was also issued that day. Additionally, the
EPA’s Regional offices helped inform State agencies about the issue and provided
extensive information. Most, if not all states have vermiculite information on their
appropriate State agency websites.

In addition to posting information regarding asbestos and vermiculite attic insula-
tion (VAI) on the EPA website, the Agency conducted an extensive outreach effort
to the major home improvement stores including, Sears, Home Depot and Lowes.
Beginning in 2003, Sears displayed the VAI brochure in the information kiosks of
most Sears stores nationwide. However, Sears later went through a major reorga-
nization in their stores where all of the information kiosks were removed, along
with our brochures. Home Depot decided not to display the brochure in their stores
due to stocking issues and display placement issues, but did agree to link their
website to the EPA’s VAl website. Lowes made a similar decision and agreed to
work with their partner, the Home Safety Council, to display EPA’s information on
their website. http://www.homesafetycouncil.org/safety guide/sg poison w003.aspx.

EPA also conducted an extensive mailing to various associations and organiza-
tions, including home building and repair magazines, newsletters, and a number of
home and garden television shows, to share information about VAL The Agency sent
approximately 60 letters as part of its outreach efforts to provide information on as-
bestos and vermiculite attic insulation.

RESPONSES BY SUSAN PARKER BODINE TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. Do you agree with the conclusions of the report authored by Professor
Steinzor “The Toll of Superfund Neglect?”

Response. EPA does not agree with Professor Steinzor’s conclusions that the
Superfund program no longer cleans up hazardous waste sites because of funding
shortages and neglect. The report ignores the extensive cleanup construction and
risk reduction measures taken at the sites identified as not being cleaned up.

The appropriated funding levels for the Superfund program have remained steady
over the past five fiscal years, between $1.2 and $1.3 billion dollars. Moreover, EPA
supplements its annual appropriated funding with resources deobligated from prior
fiscal year contracts, settlements with responsible parties, and State cost share con-
tributions. The report fails to account for these resources. There has not been a sig-
nificant decrease in Superfund cleanup work. Superfund construction work has re-
mained relatively steady over the years; however, work is now concentrated on more
costly, complex sites. We are pleased to report that in fiscal year 2007, EPA funded
all new construction projects that were ready for funding, therefore, there is no
backlog of unfunded Superfund site construction projects.

Far from neglecting Superfund site cleanup, through fiscal year 2007, 1,030
Superfund sites had cleanup construction completed, that represents 66 percent of
the sites listed on the National Priorities List (NPL). Moreover, through fiscal year
2007,95 percent of NPL sites have had remedial or removal cleanup construction
work performed.

Significant work has occurred at the 50 sites identified in Professor Steinzor’s re-
port. Construction has been completed at 2 of the sites; UGI Columbia Gas Plant
and ALCOA Lavaca Bay. However, “Construction Complete” is an interim measure
of site cleanup progress and much work occurs at a site before this milestone is
achieved. At 22 of the 50 sites in the report, construction work is underway. At an-
other 6 sites, engineering design work is underway in preparation for construction.
At 17 other sites, important studies are in progress to determine how the sites
should be cleaned up. In addition, at 3 of the 50 sites, although studies have not
yet begun, early response actions have been taken.

Although completing remedy construction at large, complex, sites may take many
years, EPA often addresses immediate risks at sites through its Removal program.
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For example, EPA has provided alternative water supplies to more than 2 million
people so they are not drinking or using contaminated water. Through fiscal year
2007, the Removal program conducted more than 9,400 removals at more than 6,900
sites. Of these, more than 2,400 have occurred at NPL sites.

In fact, EPA has carried out removal actions at 56 percent of the sites on the
N}]l?L, including 142 removals at NPL sites not yet in the long-term construction
phase.

Ten of the 50 sites in Professor Steinzor’s report are known as mega sites—NPL
sites where the final cleanup remedy is expected to cost more than $50 million.
Mega-sites typically take a longer time to clean up because they are more complex
than the average NPL site. Of 535 sites that are not construction complete (as of
end of fiscal year 2007), nearly 40 percent are either Federal facility sites or are
mega-sites, where cleanup costs are expected to exceed $50 million. This compares
to 1,030 sites that are construction complete (through fiscal year 2007) of which only
11 percent are Federal facility or mega-sites. Today the remaining number of sites
to be completed is much smaller, but a greater percentage of those remaining sites
are the larger, more complicated, mega-sites which take more time to complete.

The Iron Mountain Mine Superfund site, one of the fifty sites in Professor
Steinzor’s report, is a good example sofa mega-site where a significant amount of
cleanup work has been achieved. Iron Mountain Mine covered 4,400 acres in north-
ern California and operated from 1860 to 1962. Annual rains and surface waters
washed through the abandoned, exposed mine and created acid mine drainage
(AMD) that flowed into the Sacramento River—making it the largest discharger of
heavy metals to surface waters in the United States. After being added to the NPL
in 1983, EPA has studied the source of the AMD and carried out several emergency
response (removal actions) and long-term cleanup actions (remedial actions) to re-
duce the AMD discharging from the mine to the Sacramento River by 95 percent.

The report also mischaracterizes the purpose of the Superfund Hazard Ranking
System (HRS). The HRS has never been an indicator of relative risk among sites.
A site need only score above 28.5 to be eligible for listing on the National Priorities
List. It is not necessary to score beyond this, and inappropriate to use the scores
as indicators of relative risk. In setting cleanup priorities, the Superfund program
focuses attention and resources on the sites that present the greatest imminent risk.

Question 2. Do you agree with the characterization of the Superfund program
found in Bradley Campbell’s hearing testimony?

Response. EPA does not agree with Bradley Campbell’s conclusions that Super-
fund program completions have dropped because of funding shortages and lack of
enforcement. These assertions are simply untrue. The appropriated funding levels
for the Superfund program have remained steady over the past five fiscal years, be-
tween $1.2 and $1.3 billion dollars. Moreover, EPA supplements its annual appro-
priated funding with resources deobligated from prior fiscal year contacts, settle-
ments with responsible parties, and State cost share contributions.

Superfund program work has remained relatively steady. Through fiscal year
2007, 1,030 Superfund sites had cleanup construction completed, that represents 66
percent of the sites listed on the National Priorities List (NPL). Moreover, through
fiscal year 2007,95 percent of NPL sites have had remedial or removal cleanup con-
struction work performed. Annual site completions have been affected by the com-
position of sites that have not yet reached construction completion. These sites are
generally more complex than the sites we have completed in the past. Of 535 sites
that are not construction complete (as of end of fiscal year 2007), nearly 40 percent
are either Federal facility sites or are mega-sites, where cleanup costs are expected
to exceed $50 million. This compares to 1,030 sites that are construction complete
(through fiscal year 2007) of which only 11 percent are Federal facility or mega-
sites.

In addition, EPA continues its vigorous Superfund enforcement efforts. Through
aggressive enforcement, EPA has been able get responsible parties to conduct clean-
ups, and has collected settlement dollars to clean up sites. Since the beginning of
the program, the value of Superfund settlements has exceeded $25 billion. In fiscal
year 2007 alone, EPA secured more than $1 billion in settlements for cleanup or
cost recovery. EPA currently has more than $1 billion in site specific special ac-
counts that can be used to clean up sites, and since 2002, more than $535 million
has been used for cleanup work.

Question 3. Would reinstating the lapsed Superfund taxes provide additional fund-
ing for the Superfund program?

Response. The lapsed Superfund taxes did not dictate the annual level of congres-
sional appropriations for the Superfund program. Neither taxes nor the balance in
the Superfund Trust fund governed annual levels of congressional funding. EPA
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never had direct? access to tax revenues or to Trust Fund balances. The Superfund
program has always relied on appropriated funding to fund Superfund program ac-
tivities.

Question 4. Mr. Michael Steinberg suggested in his testimony at the Committee
hearing on October 17, 2007 that there historically has not been coordination be-
tween senior EPA headquarters policymakers and the regional staff on major clean-
up and funding decisions. What input did EPA headquarters have into the Manville
Site decisions and what process did EPA follow to ensure that the cleanup decisions
were effective but also reasonable?

Response. To ensure that the cleanup decisions were effective and reasonable,
EPA followed the statutory requirements for CERCLA remedies and the process es-
tablished in the National Oil and Hazardous Substances Pollution Contingency Plan
(NCP) for meeting these requirements.

EPA headquarters was kept informed and involved during the remedy selection
process for the Federal Creosote site. In March 1999, comments on the Operable
Unit 1 (OU1) proposed plan were solicited and received from EPA Headquarters/the
Office of Solid Waste and Emergency Response (OSWER). Comments received from
OSWER were incorporated into the proposed plan. Also in March of 1999, the pro-
posed remedial action for the Federal Creosote Site was presented before the Na-
tional Remedy Review Board (NRRB), which is chaired by OSWER. The NRRB re-
views proposed Superfund cleanup decisions projected to cost greater than $30 mil-
lion at this time to assure that they are consistent with Superfund regulations and
guidance, and to verify that remedy selection is cost effective. The NRRB focused
on the nature and complexity of the site, health and environmental risk, cost, the
range of alternatives that addressed site risks and other relevant factors. The rec-
ommendations that NRRB provided were followed by the Region. EPA Headquarters
provided additional solicited input on the draft Record of Decision (ROD) for OU1,
which were incorporated into the final OU1 ROD. In addition, EPA headquarters
was engaged and provided input on proposed plans and the draft RODs for the two
subsequent operable units at the site.

EPA Headquarters was kept informed and provided support during the implemen-
tation of the remedy. Remedial action funding was prioritized through the National
Risk-Based Priority Panel process and all funding requests were developed in con-
jwillnction with Headquarters throughout the entire period of the remedial action at
the site.

Question 5. It has historically been EPA’s policy to identify and pursue as many
potentially responsible parties (PRPs) as possible to contribute to site clean-up costs.
To date EPA has focused on only one PRP at the Manville Site. Is EPA going to
investigate fully and pursue other PRPs?

Response. EPA’s enforcement efforts at this site have been substantial. EPA eval-
uated the liability of and sent notice letters to two parties, who were the owners/
operators of the facility at the time of disposal. EPA has also sent numerous 104(e)
Information Request letters to parties to assess potential liability that those parties
may have for the transactions that their companies had at the site. To date, EPA
has received no information that has justified issuance of notice letters to these par-
ties. Although EPA’s PRP investigation is in its last stages, EPA is in the process
of evaluating information from two additional parties.

Question 6. EPA has not ranked the Federal Creosote site high on its ranking list
of priority sites. In addition, the Federal Agency for Toxic Substances Disease Reg-
istry (ATSDR) and New Jersey health officials concluded that there were no signifi-
cant health risks at this site, unless long-buried materials were dug up. Do you be-
lieve that spending close to $300 million (approximately 25 percent of EPA’s average
annual Superfund appropriation) to respond to one site that apparently posed no
significant public health risk is a wise use of limited taxpayer dollars?

Response. By definition, a site on the National Priorities List is a priority. The
Federal Creosote site was placed on the NPL in 1999. Prior to listing, the Site was
operated as a coal tar wood treatment facility from 1911 to 1956. After operations
ceased and the wood treatment facility was dismantled, the property was purchased
by a developer. In the 1960’s, 137 single family homes were built on 35 acres of the
Site. This residential area became known as the Claremont Development. The re-
maining 15 acres of the site was developed into the Rustic Mall which consists of
commercial and retail establishments.

A review of historical information revealed that, during its operation, the facility
treated railroad ties with creosote. Wood treatment activities at the Site resulted
in the production ofcreosote—contaminated sludge, sediments, process residuals,
preservative drippings, and spent process liquid. The most prominent features of the
wood treatment operations included two unlined canals that conveyed creosote
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v&iaflte to two unlined lagoons that were used to hold concentrated creosote waste
sludge.

Investigations by EPA revealed that creosoting materials and contaminated soils
associated with the wood treating facility were not removed prior to construction of
the Claremont Development and Rustic Mall. The former lagoons are located from
2—5 feet below ground surface; the waste from one lagoon extends approximately
25 feet below ground surface while the other extends over 35 feet to bedrock. At
several properties, the former lagoons and associated sludge were found to abut and/
or underlie existing residences. The material in the lagoons was concentrated creo-
sote sludge; on at least one occasion, creosote sludge seeped into a residential base-
ment sump, was pumped onto the residential street, and flowed into the storm
sewer system. The creosote waste in the canals is shallower—extending approxi-
mately 14 feet below ground surface. The material found in the buried canals range
from a dry, crusty creosote/soil mixture to flowable creosote waste sludge.

EPA conducted extensive surface soil sampling in the spring of 1998 to determine
whether there was any immediate threat to current residents. This sampling re-
vealed that surface soil at approximately 11 homes with the highest overall levels
of carcinogenic polycyclic aromatic hydrocarbons (material associated with wood
treating chemicals) posed an unacceptable risk over the long-term and EPA took im-
mediate action at those properties. The lagoon sludge and canal waste is highly con-
taminated source material which poses a risk to current and future residents. The
primary routes of exposure included dermal contact with contaminated sludge and
soil (present and future risk). Source material contaminated groundwater which
could result in a future risk associated with ingestion of contaminated groundwater.

EPA concluded, based on its investigations, that the site did pose a significant
public health risk. Following the Remedial InvestigationlFeasibility Study, the pro-
posed remedial activities were reviewed by the National Remedy-Review Board and
later, the National Risk—based Priority Panel for funding. The site work was con-
sidered as the highest prioritized new construction project in 1999 and was allocated
funding that fiscal year.

ATSDR did not conclude that there was no significant public health risk at this
site. At the time of its review, ATSDR concluded that “past and present exposures
to surface soil represent no apparent public health hazard.” ATSDR followed up this
conclusion by stating: “However, this conclusion does not rule out the need to con-
tinue remedial activities”. Furthermore, based on their conclusions, ATSDR made
the following recommendation in the Public Health Assessment for the Federal Cre-
osote site: “The NJDHSS (New Jersey Department of Health and Senior Services)
and ATSDR recommend that the USEPA continue its remedial plans to remove
source material from the site.” ATSDR was fully supportive ofEPA’s selected rem-
edies for the site.

The decision to take remedial action at the Federal Creosote Site is consistent
with the risk-based approach as mandated by the National Contingency Plan (NCP).
As stated in the NCP, the acceptable risk range for site-related exposures is 10—
4 and 10-6 . EPA conducted a Baseline Human Health Risk Assessment (BHHRA)
to estimate the potential risks associated with the Federal Creosote site. The
BHHRA demonstrated that the site-related exposures exceeded EPA’s acceptable
risk range which triggered EPA’s response action.

Question 7. EPA removed more than 450,000 tons of soil from the Federal Creo-
sote site-almost 300,000 tons more than EPA originally estimated. If the scope and
cost of a selected cleanup changes as fundamentally as this did during the cleanup,
shouldn’t EPA re-evaluate the choices it has made for the site? Was that done in
this instance?

Response. While the increase in quantity from EPA’s original estimate was signifi-
cant, the quantities provided in the statement above are incorrect. EPA’s original
quantity estimate was approximately 250,000 tons at the ROD stage not 150,000 as
indicated above.

EPA re-evaluated its remedial decisions at several points during the remedial
process; however, site constraints limited the available remedial choices, and EPA
concluded that the increase in volume did not justify a change in remedy. After the
OUI ROD, additional investigations led to an increase in the estimated quantity of
OUI waste. This increase in quantity and resulting cost was evaluated in the rem-
edy selection process and was documented in the OU2 ROD.

The remedial action differed significantly from the remedy selected in the OUI,
OU2 and OU3 RODs with respect to cost. In accordance with the NCP, EPA con-
sulted with the New Jersey Department ofEnvironmental Protection and published
an Explanation of Significant Differences (ESD). The ESD made an explanation of
these significant cost differences and supporting information available to the public
in the administrative record established for the site and published a public notice
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that summarized the ESD, including the reasons for such differences, in a local
newspaper.

Question 8. EPA’s “presumptive remedy’ guidelines direct EPA’s regional offices
to use bioremediation or low temperature treatment on former wood-treating sites.
EPA’s guidance also advises against selecting a remedy that would incinerate large
volumes of soil because “incineration of large volumes of contaminated media may
be prohibitively costly.” Do you believe an EPA decision to ship more than 150,000
tons of soil from the Federal Creosote site to Canada to be incinerated is consistent
with EPA’s own policy and guidelines in this area?

Response. EPA implemented the remedy in accordance with its policy and guide-
lines, considering site-specific conditions such as space constraints and the residen-
tial nature of the site.

The presumptive remedy guidance document is intended to assist EPA in deter-
mining appropriate cleanup technologies. The guidance document states that “EPA
officials may decide to follow the guidance provided in this document or to act at
variance with the guidance, based on an analysis of specific site circumstances.”
Recognizing that there is no such thing as a “one—size fits all” remedy for sites,
the NCP requires the agency to formulate different remedial alternatives “taking
into account the scope, characteristics, and complexity of the site problem that is
being addressed” 40 C.F.R. § 300.430.(e)(2).

EPA’s presumptive remedy guidance considered three technologies effective in
treating creosote wastes that contain organic contaminants: bioremediation; thermal
desorption; and incineration.

On-site and offsite applications of these technologies as well as additional tech-
nologies were given consideration during the remedy selection process for the Fed-
eral Creosote site.

The site-specific evaluation of treatment alternatives required by the NCP re-
sulted in EPA’s determination that site conditions were such that onsite treatment
using either bioremediation, thermal desorption, or incineration was not appro-
priate. In additional to the practical concerns regarding the operation of a haz-
ardous waste treatment facility in the town center and within a housing develop-
ment, there were technical concerns regarding the ability of bioremediation and a
thermal desorption system to treat the high concentration of contaminants present
in the soil and address the types of material encountered at the site.

Senator CLINTON. Thank you so much, Administrator Bodine. It
certainly will be, without objection.

I have some specific questions, but I want to make just a general
comment. As I said in my opening remarks, you know, the glass
is half full, the glass is half empty. People look in, see the same
set of facts and draw different conclusions.

I think what we are interested in on this Subcommittee is what
we can do together to help make progress in dealing with a lot of
these complex sites in a more expeditious way. My ears perked up
when Senator Inhofe talked about targeted funding sources. What
targeted funding sources would be acceptable to the Administration
to begin to get more money into the process? Because certainly if
we are dealing with more complex sites that certainly does for me
argue that there is a higher level of technical skills required; it is
more painstaking. And yet the amount of money requested has not
increased to reflect the complexity of those cleanups.

So I hope that the EPA will work with this Committee to come
up with some solutions for these complex sites.

I want to specifically draw your attention to a site called Law-
rence Aviation Industries. It is a 160 acre site in Suffolk County
which is on Long Island in New York where huge quantities of
TCE and acid sludge were dumped into two large lagoons. The site
is located on a hill and the waste has leached toward wells and the
Long Island Sound.

Now, this is a case where we do have a responsible party, and
yet the site has a status of human exposure uncontrolled, more
than 7 years after it was listed in 2000. I would like to ask why
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the EPA has not controlled human exposure to pollution at this site
and when can we expect the EPA to get it under control?

Ms. BODINE. Thank you.

Actually, I am glad that you brought up this site because it illus-
trates a broader point. We are dealing with sites and determining
whether the human exposure is under control or whether we have
sufficient data to make that determination. That is a determination
that can change as our information about the site changes over
time. So a site can be under control, and then we can learn about
a new exposure pathway and it could be not under control or insuf-
ficient data until we have learned what is going on.

So at Lawrence Aviation, it is one of many sites around the
Country where we have become aware of a pathway related to
TCE, which is vapor intrusion. By no means is that the only site.
There are a lot of sites around the Country where we have recog-
nized that there is this new exposure pathway, vapor intrusion,
that wasn’t thought of. In the 1990’s, we were dealing with these
sites, and we thought if we dealt with the groundwater, we were
done. We have discovered, no, there is another pathway. We have
to go back and check because we need to protect human exposure.

So that is why a large number of sites either are not under con-
trol, or particularly a large number of sites are insufficient data be-
cause we are going back. We think there may be a vapor intrusion
problem. We don’t know yet. We will collect the data.

Specifically at Lawrence Aviation, we did do the sampling, and
to date we have not found a vapor intrusion problem, but we need
to go back and verify that. Again, the groundwater problem was
taken care of at the site a long time ago. The local residents were
hooked up to a public water supply system, and on the vapor intru-
sion site we have conducted the sampling and I will have to get
back to you on the record on what the results are.

Senator CLINTON. Well, Ms. Bodine, I would like for a full status
report on all the 111 sites where there is a finding of human expo-
sure to dangerous levels of toxic chemicals. Obviously, I would like
to know the status of that. I understand the vapor intrusion prob-
lem. We have that unfortunately at a number of sites in New York.
But I would appreciate your submitting that to the Committee.

I also want to just clarify something. In your written testimony,
you talk about how the potentially responsible parties have per-
formed work at 70 percent of the sites. I have a letter from Chair-
man Dingell in the House to Administrator Johnson asking wheth-
er 50 percent is a more accurate figure. The EPA responded, “We
cannot accurately predict what the percentage will be in the future.
However, some believe that there will be more orphan sites where
there are no viable PRPs in the future, and thus the percentage of
PRP participation may decrease.”

May I ask you, what do you think the future holds? Is it likely
that the PRP share will increase or decrease?

Ms. BODINE. Well, you are looking just at NPL sites.

Senator CLINTON. Right.

Ms. BODINE. We are not listing as a proportion of the sites as
many sites that are PRP-lead, because oftentimes there will be a
highly qualified State program that can manage and oversee the
responsible parties action. So those sites don’t necessarily get list-
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ed. So again, the sites that are being listed have the recalcitrant
PRPs, the complex sites, or the orphan sites.

So yes, going forward, the proportions of the cleanup actions that
are orphan are larger than they had been in the past, because we
don’t list every responsible party.

Senator CLINTON. Well, but then of course that raises the ques-
tion that we now think there are nearly 400 orphan sites. Since the
Superfund trust expired 4 years ago, that does mean, as Senator
Lautenberg pointed out, that totally innocent parties, namely
American taxpayers, are paying for all of these cleanups, and they
are in a sense carried as unfunded liabilities on the Superfund pro-
gram.

So I would like also in writing what you think the liability is;
how much the total cleanup costs at these so-called orphan sites
currently on the NPL will be. I think it is an important question
for us to try to get to the bottom of together because it will help
inform the debate about what to do with respect to reinstating the
Superfund fees or trying to get some targeted funding to help us
cleanup.

So if I could, Administrator Bodine, I would appreciate that. And
then I would ask unanimous consent to submit the letters and the
backup to my questions for the record.

Let me now turn to Senator Barrasso.

Senator BARRASSO. Thank you very much, Madam Chairman and
thank you for being here today. I appreciate your time.

Senator Boxer referred to some privileged documents. I think we
saw a big pile in the possession of the Committee. Is this informa-
tion that needs to be privileged because EPA is bound by laws to
do that? Could you just help clarify that a little bit for me?

Ms. BODINE. We generally claim a privilege for our deliberative
processes, as have all Administrations before us, as well as other
agencies, because you need to be able to preserve the candor in the
communication within an agency as we are dealing with whatever
complex situations that is under our authorities.

So of course, you are our oversight Committee. We are sharing
documents with the oversight Committee, but when it involves,
again, privileged internal debate discussion draft deliberative ma-
terial, we ask that this not be made public because if it were, it
would then chill the ability to have those kinds of discussions with
our staff within the Administration about how to deal with situa-
tions.

Senator BARRASSO. I have read through the testimony of the sec-
ond panel as well, and if I could just refer to one of those and visit
with you about it, because you are testifying now and they are
later. Mr. Steinberg says that there is a need for the EPA to man-
age its annual appropriations differently, that some of the money
that is going into what people might think is Superfund activities
is actually being used for other administrative and other purposes.
What would you think about that?

Ms. BODINE. The Superfund program is a large program. As I
talked about, we have over 3,200 Federal employees, men and
women who are working every day on the program. So yes, we are
paying their salaries. We do manage a large construction budget
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for sites where we are overseeing the cleanup directly. So we do
have to have staff that deal with management of contracts.

So there is, as there is in the private sector, you have your base
core program costs and then you do have administrative overhead
costs that are associated with that, but those costs are necessary
to get the work done.

Senator BARRASSO. And then the final question, we talked a little
bit about the Amoco refinery and a partnership, and I know you
talked a little bit about the local communities and what they are
doing. So I think it shouldn’t be a surprise that there are maybe
fewer things going on the list because of the efforts that are being
done at a local level and private-Government partnerships.

Ms. BODINE. Absolutely. EPA and the Superfund program is not
the only game in town at all. Where local communities can manage
their problems, where the State can deal with the situation that is
good news. That is success.

Senator BARRASSO. Thank you very much.

Thank you, Madam Chairman.

Senator CLINTON. Thank you very much, Senator.

Senator Boxer.

Senator BOXER. Thanks, Madam Chairman.

Ms. Bodine, you said that we have always had a lively debate on
how the program should be managed. I would respectfully disagree
that this is what the debate is about. You can always have a dis-
agreement on management. I think the debate is much more fun-
damental. It is about the priority that is given to the Superfund
program and the lack of priority that is given to it under this Ad-
ministration, and the seeming lack of concern for the people who
are impacted.

With that in mind, I would call to your attention a 2004 EPA re-
port where there is an acknowledgment that, “current resources ap-
propriated to the Superfund program may be insufficient to fully
implement the program.” Do you disagree with these statements?

Ms. BODINE. I would have to look at the report that you are re-
ferring to.

Senator BOoXER. OK. Grant? This is your own agency, cleaning up
the Nation’s Waste Sites, 2004 edition, and this is where that com-
ment is made. We will send it over. Could you send that over to
the Administrator?

Do you agree or disagree whether or not you see it there? Do you
believe that there is in fact a shortfall coming of $100 million to
$200 million over a 10 year period?

Ms. BODINE. I know that in 2004 there were some analyses that
were looking forward in terms of what we may be expecting for
sites that were coming and what we were expecting for funding. I
don’t know exactly what you are referring to, but I do know that
our out-year estimates of costs are not particularly reliable, so
whatever numbers there would be a degree of uncertainty associ-
ated with those.

Senator BOXER. Forget the uncertainty. Do you feel comfortable
with the funding as far as the Superfund site and what we need?
Do you feel comfortable that you have the resources that you need
now and into the future for your people who are coming after you,
assuming we just kept the same funding stream?
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Ms. BoDINE. We are continuing to make progress in cleaning up
sites, and we have funding to continue to make that progress. We
are part of the whole unified budget.

Senator BOXER. I know you are part of the unified budget, and
I am not asking about the unified budget. I don’t have a lot of time
here, so the point is you are answering me not yes or no, but you
are giving me a story. The story is just very confusing to people,
because either you have it or you don’t. EPA in 2004 said you don’t
have it. You seem happy, and you seem to think the debate we are
having is about management, when a lot of us believe it is much
more than management. It is about a fundamental decision made
by this Administration to short the program.

Now, you are familiar with Region VI, correct, which is Okla-
homa, Texas, are you not?

Ms. BODINE. Yes.

Senator BOXER. OK. I am going to ask you something here. You
in your opening statement were very positive about working with
the community. You mentioned it several times, working with the
community, working with the State, working with our tribal part-
ners. Are you aware that in Region VI that part of your budget has
been decimated in order to take money out of those so you can have
money for other matters? Are you aware of that?

Ms. BODINE. No, ma’am, I am not.

Senator BOXER. Well, you should be aware of it because it is a
document I got, and it is a document that says it is for oversight.
So I am talking to you about this. Do you know how much was cut
from technical assistance in order to have money for the NPL site
in this region?

Ms. BODINE. I don’t.

Senator BOXER. Well, it was 64 percent in 2003. And then com-
munity involvement, you know how much that was cut? About 56
percent, State, tribal management assistance was cut 32 percent.
State, tribal grants were cut 100 percent. EPA site assessment was
cut 48 percent. State, tribal core grants were cut 88 percent. Con-
tracts, program management were cut 66 percent. Other support
assistance was cut 25 percent. And the statement is made, and
there are no names on this document. This is nothing to do with
confidentiality here. This is the taxpayers’ money, how it is being
spent or not spent. And it says by reducing these categories, Region
VI was able to keep its NPL site work progressing.

So this Administration is destroying this program just to keep
the facade of the last dollar you can eke out to keep things moving.

So I would just simply say to you, and my time is running out,
the debate is a lot more than the way you are portraying it. It is
very serious. In my State, EPA failed to use health-based stand-
ards when assessing risks. At 271 sites that received asbestos-con-
taminated material from Libby, Montana, and 36 of those sites are
in my region, including my State. How are you responding to that?
I know Senator Baucus has a great deal of concern about this. Do
you agree with the GAO study of October, 2007 that said you failed
to use health-based standards when assessing the risks; you failed
to follow your own regulations and guidance in notifying the public
about potential dangers? Do you agree?
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Ms. BODINE. We know more about asbestos than we did when we
were going out and looking at the sites where Libby material was
sent. Since then, we have developed better methodologies. Again,
it was since that work was done. We have improved our tech-
nologies and improved our methodologies. And so, yes, we under-
stand that we need to go back and look at sites where——

fSenai‘:?or BOXER. So you agree with the criticism of the GAO study
of 20077

Ms. BODINE. I don’t agree with the conclusion that we failed to
follow regulations with respect to informing the public. Those ac-
tions were under removal actions and under the national contin-
gency plan, under our regulations the degree of public involvement,
whether you would need a public hearing, for example, is scaled to
the level of effort, to the size of the cleanup. So in some cases, you
could have had a single home that we were addressing and you
wouldn’t have a large-scale public meeting for a situation like that.
In other cases, we did have public meetings.

So again, it was scaled to the relative degree of——

Senator BOXER. So do you agree or disagree with this report?

Ms. BODINE. I agree we need to go back and evaluate the sites
using our better methodology, as well as when we complete the tox-
icity assessment of the Libby amphibole, look at the data, and
evaluate against that. That is all new methodologies and new infor-
mation that we are developing, that we didn’t have when we did
the work originally.

Senator BOXER. So you agree with this report?

Ms. BODINE. There are two parts. I agree with the recommenda-
tion we need to go and look further, and I disagree with the conclu-
sion that we failed to follow our regulations with respect to it.

Senator BOXER. OK. Well, the GAO said you agreed with the
whole report. So I don’t know whether you told them that or not,
but I will send this over. It said GAO expressed general agreement
on the notification. Are you planning to go out and notify my peo-
ple as far as what they have been exposed to? Do you have plans
to remediate the problem?

Ms. BODINE. Again, we will go back and evaluate and notify the
public as we go back and as we do the work, as we find out more.

Senator BoxER. Madam Chair, I find this response very unsatis-
factory because it is halting. It is not clear. Whenever we raise any-
thing to do with Libby and asbestos, this is what we get. I would
hope if we could through the Subcommittee and the full Com-
mittee, get a response from you to the GAO investigation, and how
you are going to go back to my people and people all over this
Country, tell them what they were exposed to, and what pre-
cautions they ought to take about this exposure.

Thank you. Sorry I went over.

Senator CLINTON. Thank you very much, Senator Boxer.

Administrator Bodine, we will submit very specific questions
along the lines of Senator Boxer’s concerns to try to get very spe-
cific answers, because clearly this is important to all of us that
have these sites in our States and are trying to figure out how to
protect the people that we represent.

Senator Inhofe.

Senator INHOFE. Thank you, Madam Chairwoman.
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Administrator Bodine, you heard my opening statement. I re-
ferred to the fact that Senator Reid and I are actively looking into
the Federal creosote site in New Jersey and we will be requesting
a GAO investigation into the site, particularly the cleanup methods
used leading to over $300 million for a 50 acre site.

I think this is a good thing to talk about because all the finger-
pointing that is here and which Administration did what, first of
all, you weren’t here when that happened so you are off the hook.
This is something that started in 1999, so both Administrations
were involved in it.

Now, at the Federal creosote site, EPA dug up 450,000 tons of
dirt and shipped more than 150,000 tons to Canada to be inciner-
ated, raising the cleanup costs of this site dramatically. This was
done when there were other remedies available. The EPA’s own
guidance, which says that incinerating anything over 5,000 would
be cost-prohibitive.

Now, you weren’t here, but do you have any insight into why the
EPA used such a costly remedy as they did at this site?

Ms. BODINE. Sorry, Senator Inhofe. I don’t have any insight into
that. I can go back.

Senator INHOFE. Well, I would like to have you do that for the
record because specifically they say that you should not use this
methodology if it is over 5,000. This was way over, and so some-
thing got into that decision, and I would kind of like to know what
it is.

Now, up until I became Chairman of the EPW Committee, and
that was four and a half years ago, the Federal Government spent
$130 million on Tar Creek. This is over about a 20 year period. Tar
Creek is the site I referred to in the State of Oklahoma. And the
results weren’t good. Once we got all the Federal agencies to work
together and to work on this with the State agencies in a new coop-
erative manner, we found that sound solutions for the site address-
ing the environment, the residents, and the cost. Is there some way
that you could have used this model of cooperation for the Federal
creosote site or for some of the other Superfund sites?

Now, what we did was something that is unheard of in govern-
ment. We got everybody in one room—DOJ, DOI, EPA, the Corps
of Engineers, the State agencies. And we ended up doing this in a
cooperative way with Oklahoma University, the State of Oklahoma,
and I must say with a lot of cooperation from our Democrat Gov-
ernor out there. We worked on this thing, but we worked with all
the Federal agencies and we got it done.

Now, I would ask you, if you are familiar with this and if this
is a model that could be used for other sites?

Ms. BODINE. Yes, I am familiar with the collaborative work
among the agencies at Tar Creek. And yes, in situations where you
have other Federal agencies involved, then I think in fact you need
to follow that model. You need to get all the Federal agencies at
the table.

Senator Craig is not here, but there is a site in Idaho that is
phosphate mining where they brought——

Senator INHOFE. He and I have argued in the past over which
is the most devastating site, and I have won that argument, clear-

ly.
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[Laughter.]

Senator CLINTON. Why am I not surprised?

Ms. BODINE. No debate. Thank you.

It is not Bunker Hill that I was talking about, but there is a
phosphate mining site which has a lot of the land management
agencies involved in addition to EPA, in addition to the State, and
exactly the kind of model that you described for Tar Creek is very
helpful at that site as well, where you bring folks together. You
have different jurisdictions and different responsibilities, but to
make progress you all have to work together.

Senator INHOFE. And there is a propensity that seems to be in-
herent in Government not to do that. It is a turf thing. Anyway,
you have probably not noticed that in your years.

We have been referring to that site in New Jersey. That is a site
that health officials concluded there weren’t any significant health
risks. I would like to know, if that is the case, then why did that
have such a high priority? Why were we spending so much on it?

Ms. BoDINE. Well, I know that we are nearly done with this site,
so I wouldn’t be surprised that it no longer has health risks be-
cause we have addressed them. Now, how it was at the beginning,
Ilwould have to go back and find out. But that site is nearly com-
plete.

Senator INHOFE. OK. You said something, and I unfortunately
didn’t read your written testimony. I normally try to do that, but
I believe you said that there were 1,200 sites prior to 1991.

Ms. BODINE. That were listed.

Senator INHOFE. That were listed at that time.

Ms. BODINE. Right. The vast majority of sites on the NPL were
listed before 1991.

Senator INHOFE. OK. Now, those that were listed before 1991, of
those, how many would you say are still not treated? I think you
said 284. Is that correct?

Ms. BoDINE. I think it was about 284. Yes.

Senator INHOFE. OK. Yes, it is 284. All right, what characteris-
tics are in those 284 that were in the other 1,000 sites?

Ms. BODINE. Some of them, if you look at the sites that we are
still working on, they are really the famous sites. What I would
like to do is provide you with that list for the record, but they are
sites that have either had contentious litigation or they are just
very large complex sites.

Senator INHOFE. I think that would be a good idea, because the
argument we keep hearing, and I know it is sincerely posed, is that
there is not a great difference in the ones that were done during
the 1990’s as opposed to during this Administration.

Ms. BoODINE. Right. You have to look at the ones that aren’t done.

Senator INHOFE. OK. One last thing, very occasionally Senator
Lautenberg and I agree on some things.

[Laughter.]

Senator INHOFE. And one statement that he made that I agree
with, he said, and it is very simple, and he has a way of putting
in terms that even I understand. He said, if you pollute it, you
should clean it up. And I agree with that. Frankly, I think we all
agree with that. But I think the whole concept that if you are in
a particular industry, should you be taxed, even though you don’t
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have any relationship or any responsibility, have never operated in
an area where there is a Superfund site, why should you and the
stockholders of that company be responsible for something that you
had nothing to do with?

Now, in so far as policies that you take, I would like to have you
keep that in mind. Look for areas, yes, if you can find the polluter
that polluter should clean it up. We all agree with that, so this
should not be a contentious issue.

Ms. BODINE. We have a very strong enforcement program for
cleanup work or commitments to clean up work of over $25 billion,
with the work done by people who actually caused the problem.

Senator INHOFE. Yes. Good for you.

Thank you, Madam Chair.

Senator CLINTON. Thank you very much.

Senator Lautenberg.

Senator LAUTENBERG. Thanks, Madam Chairman.

I enjoy my opportunities to be with Senator Inhofe. He always
makes me think of a response, but I will forego that pleasure.

Ms. Bodine, you seem to take some delight in the fact that we
have a bunch of sites that are left, and you excuse them by saying
they are a greater cleanup challenges than others. Does that mean
that they are not dangerous in any way?

Ms. BODINE. No, I didn’t say that.

Senator LAUTENBERG. Well, you said it in your remarks. I will
remind you: “This does not mean that EPA has been neglecting
these sites. It simply means that some sites present a greater
cleanup challenge than others.”

Does a greater cleanup challenge mean that these sites might be
dangerous to the people in the area?

Ms. BODINE. If there is an immediate risk, we go out, do a re-
moval action, and address any:

Senator LAUTENBERG. But you used the word complicated, and
that suggests that there is something big and terrible in there.

Ms. BODINE. At a site, you can have addressed substantial en-
gagement associated with the site and still have a complicated rem-
edy that is technically complicated where the work needs to obvi-
ously continue and will take a long period of time.

Senator LAUTENBERG. You remind me of a doctor who was vis-
iting with a patient and says I have good news for you. Your heart
is fine, but your cancer is overtaking your body. So here is the good
news for you, that one part of you is terrific and the other part of
you is terrible. You are taking some high degree of satisfaction out
of the fact that we don’t have money with which to pursue the
cleanup of these sites.

Do you approve of the fact that the taxpayers are paying $1.25
billion to clean up these sites?

Ms. BODINE. We would like to have the responsible parties pay
for the entire cleanup. There are some sites where the responsible
parties are not there.

Senator LAUTENBERG. Yes, but that is why we had the Superfund
reserve at some three some billion dollars in 1996. Now it is zero.
There are many sites that need attention, but Senator Boxer was
interested in some of the materials, some of the text that was with-
held from the public at large. Now, our former Commissioner Brad-
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ley Campbell is going to testify on the second panel. I will give you
that notice, that he inadvertently receives e-mails in which EPA di-
rected its technical staff to make up excuses why a cleanup could
not take place to cover for the real reason, which was lack of suffi-
cient funds. Are you aware of that incident?

Ms. BODINE. No, I am not.

Senator LAUTENBERG. Is there a practice at EPA that says what-
ever you do, don’t admit that things have slowed up because we
have insufficient funds; we don’t have the resources; we don’t have
the staff?

Ms. BODINE. I am not aware of that practice, no.

Senator LAUTENBERG. You are not? So you have sufficient staff
to (111(‘)? all these cleanups and all the tools that you need to do them
with?

Ms. BODINE. We manage our program and we manage it tightly.
We scrutinize the sites. We require all of our projects to go through
value engineering. We require the projects to be ranked by a na-
tional risk-based priority panel before we fund them. So we are
closely managing this program, and indeed we are also managing
the funds so that we are not putting too much money on a project,
because in fact we have been able

Senator LAUTENBERG. Are you short at all? Do you find any
shortages of direct resources, personnel, equipment, or anything
like that as a result of not having enough money? You have plenty
of dough?

Ms. BODINE. We have been able to de-obligate. In other words,
we put money on a project. It wasn’t needed. We have been able
to de-obligate $740 million since 2001 from sites. So we are man-
aging our resources more closely now. Before, we had a tendency
to over-obligate. We put too much money on a project. That gave
us the opportunity when the project is done to take the unused
money and go and use it at other sites.

We are managing our projects more closely now so that we are
not over-obligating. We are not putting too much money on a
project.

Senator LAUTENBERG. Even though they might need it to get it
cleaned up. My good friend, Senator Inhofe, talked about, or others
talked about the low-hanging fruit and how the early sites were
easy cleanups. That creosote site cost $300 million by your own
statements. So how low was that fruit hanging?

Senator INHOFE. Would the Senator yield for a comment?

Senator LAUTENBERG. Sure. It is not my time.

Senator INHOFE. Yes. I would only comment, and that is my
point, that so much was spent in a way that violated the normal
rules of what you should spend in terms of the incineration, par-
ticularly when it was a site that apparently posed no health risk.
That is the point I was making.

Senator LAUTENBERG. Thank you very much, Madam Chairman.
I assume the record will be held open and we can expect prompt
returns from EPA on any questions that we submit in writing.

Senator CLINTON. I am sure that is the case. We will leave the
record open and we will look for those prompt responses.

I just have one final question, and that concerns the TCE stand-
ard. Last year, the National Academy of Sciences Board on Envi-
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ronmental Studies and Toxicology returned its review of TCE to
EPA, and recommended that you act expeditiously to release a new
TCE health risk assessment that includes vapor intrusion and in-
door air standards.

As we were talking earlier, this vapor intrusion problem from
TCE is a serious one that we have to address. We have 10 Super-
fund sites in New York alone with TCE contamination that is al-
ready in the groundwater. We have evidence of vapor intrusion.

Has EPA set that standard yet, Administrator Bodine?

Ms. BODINE. What you are referring to is a new IRIS, integrated
risk information system, standard that the Office of Research and
Development is working on. What the NAS said was that the Office
of Research and Development could take not the data that they
had used before to set a draft standard, which was based on mouse
livers or mouse kidneys, but could take data based on rats and set
a standard expeditiously. If the agency did that, then the conclu-
sion would be that TCE is far less potent a risk than folks would
have assumed based on data derived from mice as opposed to rats.

So the Office of Research and Development is carefully looking
at all of these issues with respect to what data set they are looking
at. So an expeditious setting of a standard and doing perhaps what
was issued by the NAS could result in a standard that says, no,
you can be exposed to much more TCE. So obviously, that Office
of Research and Development is being very careful before they
draw any conclusions.

Senator CLINTON. Well, Administrator Bodine, I would very
much appreciate the chance to have our experts sit down with the
EPA staff tasked on this because the NAS found that the evidence
on carcinogenic risk and other health hazards from exposure to
TCE has strengthened since 2001. Hundreds of waste sites are con-
taminated. It is well documented that individuals in many commu-
nities are exposed to the chemical with associated health risks.

It is very clear in the report that was issued that the Federal
agencies were urged to finalize their risk assessment with cur-
rently available data so risk management decisions can be made
expeditiously. I am now hearing that this is not how the EPA is
viewing the data that is available, and I wish to have a thorough
briefing on this, and have our experts meet with the requisite staff
at the EPA to try to understand what happened between the NAS
recommendation and where we are today based on your testimony.
Is that appropriate?

Ms. BODINE. That is very appropriate, because the fact that there
is a stronger relationship or stronger showing that it is a car-
cinogen doesn’t mean that it is more potent. There is a difference.

Senator CLINTON. I understand that.

Ms. BODINE. And that is why we will get those folks together.

Senator CLINTON. We need to get them together because the Na-
tional Academies, which I believe have a full understanding of the
difference that you are referring to, urged expeditious action. So I
think that it is time that we got expeditious about this, because I
have a lot of people in my State who are suffering from and wor-
ried about the vapor intrusion.

Any other questions?

Senator BOXER.
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Senator BOXER. Yes, I do, if no one else does.

Again, I want to get back to the budget. You sort of make a
dismissive nod. Our budget is important to the people of the United
States of America, and the budget of the Superfund program is
very important to the 10 million that live within four miles of a
Superfund site, and who are suffering, getting sick, dying early,
getting cancer and all of that. And that is why I ask a lot about
the budget.

Do you ask division directors to recommend cuts in the Super-
fund program?

Ms. BODINE. No. We ask them to manage their sites and manage
their resources carefully.

Senator BOXER. You don’t ask them to come up with cuts?

Ms. BODINE. We ask them to carefully review what their projects
are and how much money they need and at what point in time.

Senator BOXER. Well, Madam Chair, I have a document here
given to me by the EPA which shows that in fact the division direc-
tors were called to a meeting in 2006. They were asked to rec-
ommend cuts. Now, you mentioned State grants as you gave your
very optimistic opening statement. Are you aware that they are
continuing to cut the State grants so that they can come up with
more money for remedial actions?

Ms. BODINE. I am aware that we fund State programs through
cooperative grants. We also fund State programs through the $50
million that comes out of Brownfields, and that a lot preliminary
work onsites can be done using either source.

Senator BOXER. Are you aware that people were called together
for a fly in meeting and asked how they could cut their budget?
You said you were not aware. How could you not be aware? Aren’t
you in charge of the Superfund program?

Ms. BODINE. I am not micro-managing the Superfund program.

Senator BOXER. Oh, OK. So cuts coming from your division direc-
tors would not be of concern to the person at the top? Is that right?
Is that what I am hearing?

Ms. BODINE. That is not.

Senator BOXER. So you don’t know. It doesn’t sound like you
know what is happening, because your own documents that you
made available to me show possible disinvestments, asking people
how they could cut. They said, well, in order to continue cleanups,
we have to cut, slow down the remedial investigations, remedial de-
signs, State programs, the C program, which as I understand it
brings in retired people to help with these matters, and across the
board cuts.

Madam Chair, this program is not in good shape right now. We
have someone here who doesn’t even know that the district direc-
tors are asked how to cut funds. That says to me, this isn’t about
micro-managing. These are district directors. These are the people
who are close to the problem. I would just suggest to you, we are
all Senators here. We have to go back to our States. One of the
things we are very aware of is not to lose touch with people. Don’t
lose touch with your district directors or you cannot do your job.

Thank you.

Senator INHOFE. Madam Chairman.

Senator CLINTON. Senator Inhofe.
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Senator INHOFE. Well, first of all, you may not be aware of that,
but if you would pass on to whomever made the decision to ask the
district directors to find places to cut their budgets, that I applaud
them for doing that. I think all government should be doing that,
so I think they are doing a good job.

I would say, Madam Chairman, that we have been joined by the
Senator from Idaho. Before he is recognized for his questions, I
would say to him that we had a discussion between the Superfund
sites in Idaho and Oklahoma, and the one in Oklahoma was much
more devastating than the one in Idaho. I am sure you will have
a chance to ask some questions.

Senator CLINTON. Welcome, Senator Craig.

OPENING STATEMENT OF HON. LARRY CRAIG, U.S.
SENATOR FROM THE STATE OF WYOMING

Senator CRAIG. Madam Chairman, thank you very much.

Susan, it is great to have you with us today.

Almost from the time I began my service in the U.S. Congress,
a great mining district of Idaho went from being highly profitable
and productive to slumping into a depressed metals market that
spun it ultimately into a Superfund site. So Madam Chairman, lit-
erally for 22 years, I have worked with one of the largest Super-
fund sites in the Nation, and the EPA our of Region X in Seattle,
so thorough and so competently that they even brought people out
to establish permanent residency in Idaho to work specifically on
that site.

We have had our troubles. It has not all gone well. There were
major human factors involved, Madam Chairman, because it was
an old smelter site and there was heavy lead in the environment.
Over the years and with the frustration involved, I went so far as
to ask the National Institute of Health to come in and review. The
National Academy of Sciences has been in to review.

I must tell you that EPA in almost every way met the standards.
They didn’t meet them in the time we would have liked, largely be-
cause it was not their fault. It was the fault of the litigation and
the law that made it so complicated and so cumbersome that it was
in many instances because we were always trying to find the bad
buy because of legacy environments, that we spent more time in
litigation and in court than we did in cleanup for a time. If we
hadn’t been looking for bad guys and our purpose was to go out and
clean it up and bring everybody in to participate, my guess is the
great Silver Valley of Idaho and the Coeur d’Alene mining basin
would have been cleaned up years ago.

Having said that, Ms. Bodine, I am very pleased with the
progress that EPA is making, and very pleased with the relation-
ship that EPA has with the State of Idaho now. We have estab-
lished some landmark environments out there, some cooperative re-
lationships that really ought to be a template on how you solve
problems, in my opinion. I know that Tony Hardison has worked
very hard on this issue. We have what is called the Basin Environ-
mental Improvement Project Commission, State and Federal coop-
eratively working together.

This is not just a Federal responsibility. We have shown that
there is a State responsibility. There is a cooperative effort that
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can in fact streamline and make things very productive. So I want
to thank you for that.

Talk to me, if you would, and the Committee for a few moments
about how you view the relationship between EPA and the Basin
Environmental Improvement Project Commission, because in my
opinion, that is where a lot of our approaches toward resolution of
th?ise Superfund sites ought to move, not just in Idaho, but nation-
wide.

Ms. BODINE. Thank you, Senator. It is a very good relationship.
In fact, it is critical. When you look at the Coeur d’Alene site, in
size it is absolutely enormous. It deals with multiple watersheds,
multiple basins. When you are addressing a situation like that, it
is not just the mine tailings and the environmental impacts. It is
the ecological impacts, the human health impacts. It is the entire
community involved there. Therefore, you have to have the State
as a partner to deal with and to engage, as well as the local com-
munity. That is the only way you can address one of these water-
shed-wide issues. So yes, it is not only a good relationship. It is an
absolutely critical relationship.

Senator CRAIG. Madam Chair, let me address one other issue if
I may, and I think, Susan, before I got here, touched on it. Clear
across the State and over in the toe, in the top of the boot of Idaho,
is another major mining area.

Ms. BODINE. Yes.

Senator CRAIG. It is one of the last major phosphate mining
areas in the United States. There are a lot of interests out there
trying to shut it down, plain and simple. I have been blunt about
it, and said, fine, if you want all of your phosphate fertilizers to
grow America’s food crops imported from China, so be it. That is
what will happen if we can’t get this right.

EPA, the U.S. Forest Service, because it is Federal land, per-
mitted for the purpose of phosphate mining, with three major min-
ing companies in there, providing a huge supply of America’s phos-
phate fertilizers. And EPA has worked with them.

The downside, Madam Chairman, is one of the minerals that
comes from the process is selenium. Selenium in concentrate is poi-
sonous. It has caused some problems. There are tremendous plans,
tremendous efforts to bring all of that together with multiple agen-
cies and to keep a phosphate mining industry in the United States.

Can you speak to us about how that cooperative and coordinated
effort has gone on?

Ms. BODINE. Again, having that cooperation is critical, particu-
larly as you pointed out, the land is Federal land. Our mission is
protection of human health and the environment. We also have to
work cooperatively with the Federal land managers. When it is
their land, they in fact have the lead with respect to that property.

So again, dealing with this phosphate mine situation, all of the
agencies and the State agencies as well, have to work cooperatively
together, and that is the case in the phosphate mine cleanups.

Senator CRAIG. Thank you, Madam Chairman.

Susan, thank you.

What I find in Idaho that is an active agriculture State, mining
State, now a new technology State, is that we have a cooperative
and coordinated relationship with EPA that has at times been
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rocky, but in most instances highly successful. In all instances
where we have come together cooperatively, we have improved the
environment and the condition of human health and life quality
substantially from what it was originally.

So I am extremely pleased to date. I would like to redo the
Superfund law. I think it is a complicated, cumbersome system
that is reflective of the past, and not the current environment. We
all ought to be oriented toward cleanups, instead of finding bad
guys and sometimes legacies exist that you can’t find the bad guy
anymore. He or she or they simply don’t exist. Our mission ought
to be to clean, instead of to litigate.

Thank you.

Ms. BODINE. Thank you, Senator.

Senator CLINTON. Thank you very much, Senator Craig.

We will keep the record open.

Administrator Bodine, I at least will have additional questions
for the record. Thank you very much for being here.

We are moving now to our second panel. Obviously, we are
pleased to have such a broad cross section of panelists here for this
important issue. We are going to move immediately into the state-
ments from the panelists. We would appreciate you keeping to the
5-minute rule. We have your written testimony, and of course it
will be in the record. So if you could summarize the high points of
what you wish the Committee to hear, that would be extremely
helpful.

We will go in the following order. We will start with Rena
Steinzor, then Dr. Porter, then Bradley Campbell, then Michael
Steinberg, then Lenny Siegel. So as soon as people are settled in,
we will begin with Rena Steinzor, the Jacob A. France Research
Professor of Law, University of Maryland School of Law, and a
scholar at the Center for Progressive Reform.

Thank you very much, Professor Steinzor, for being here.

STATEMENT OF RENA STEINZOR, JACOB A. FRANCE RE-
SEARCH PROFESSOR OF LAW, UNIVERSITY OF MARYLAND
SCHOOL OF LAW; SCHOLAR, CENTER FOR PROGRESSIVE RE-
FORM

Ms. STEINZOR. Madam Chairwoman and members of the Com-
mittee, thank you for inviting me.

Superfund badly needs your attention, and I congratulate the
Committee for reviving the constitutional check and balance of rig-
orous oversight. I request that our report, The Toll of Superfund
Neglect, be included in the hearing record.

Senior EPA political appointees and industry representatives
may or may not understand how Superfund is supposed to work.
They should understand how it does work. Unfortunately, they are
not sharing either explanation with you.

The truth is that Congress intended the program to be a three-
legged stool: one, identification of the worst sites; two, a multi-bil-
lion dollar fund to prime the pump for cleanup and pay costs at or-
phan sites; and three, strict joint and several liability to give par-
ties compelling incentives to initiate cleanups.

Over the last several years, EPA’s political leadership has sawed
the first leg in half, dumping many Superfund sites into the laps
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of underfinanced States; removed the second leg of public funding;
and left the third leg, enforcement, to rot to its core. No wonder
the program is in trouble.

To obscure this dismal reality, EPA officials and industry rep-
resentatives have created five legends about Superfund. The first
legend is that long-neglected Superfund sites are not harming any-
body and can safely be neglected. These assertions are ludicrous.
Indeed, if the people who advance them truly believe they are true,
we would have a more honest debate if the question was whether
we should abolish Superfund. No one wants to go there, and for
good reason.

Thousands of uncontrolled Federal and State Superfund sites
plague communities across the Nation. Most sites are located in or
near heavily populated urban or suburban neighborhoods. Many
have languished on the Superfund national priorities list for two
decades. Often, no more than holes in the ground, they are filled
with a noxious mix of chemicals leading into the air, soil or water.
The sites sit stop aquifers used for drinking water, spill into rivers
and streams used for swimming and recreation, and contaminate
soil where children play. Millions of people live close to the sites,
including hundreds of thousands of children. Many of these com-
munities are low income and comprised of people of color.

The second legend, contending that cleanup has slowed because
EPA did the easy sites first, is half true. It is difficult to complete
cleanup at the biggest sites, but up until a few years ago our gov-
ernment rolled up its sleeves and deployed with fervor when con-
fronted with a difficult job. Agencies did not come to Congress urg-
ing you to decrease their funding.

This bizarre development brings us to the third legend, that EPA
has all the money it needs. The broad-based industry taxes that
support the program expired in 1995. President Clinton asked Con-
gress to extend them every year he was in office. The Bush admin-
istration not only opposed extension of the tax, it has addressed
chronic shortfalls by drawing on general taxpayer revenue and
steadily lowering annual appropriations. In constant dollars,
Superfund appropriations are 40 percent lower than the amount
specified in the last reauthorization.

Glossing over the implication of these missing resources, EPA
and industry representatives argue that Superfund taxes are not
only unnecessary, but onerous. The truth is that before the taxes
expired, they raised revenues that amount to 1.79 percent of the
2006 profits of just six of the Nation’s largest oil and petrochemical
companies.

As for the last legend, that responsible parties are already shoul-
dering the Superfund burden, we confront another half-truth. At
sites where orders were issued before today’s enforcement dol-
drums, responsible parties are moving cleanup along. But at count-
less other sites, the Nation’s most prominent and richest corpora-
tions have ignored or stonewalled their obligations. For the sake of
those living near these sites across the Country, I urge you to sup-
port the reinstatement of Superfund taxes and continue your rig-
orous oversight of EPA implementation.

[The prepared statement of Ms. Steinzor follows:]



45

STATEMENT OF RENA STEINZOR, JACOB A. FRANCIS RESEARCH PROFESSOR OF LAW,
UNIVERSITY OF MARYLAND SCHOOL OF LAW; SCHOLAR, CENTER FOR PROGRESSIVE
REFORM

Madam Chairwoman and members of the Committee, thank you for inviting me
to testify today. Superfund badly needs your attention, and I congratulate the Com-
mittee for reviving the constitutional check and balance of rigorous oversight.

I have worked on Superfund for 25 years. I was subcommittee counsel for Rep-
resentative James J. Florio, widely perceived as the “father” of Superfund, when
Congress last reauthorized the program. I served as a senior staff person on the Na-
tional Commission on Superfund, which included the CEOs of all major stakeholders
and negotiated a consensus reauthorization of the Superfund statute,! only to have
its work washed away by the Contract with America. I have represented clients lia-
ble at Superfund sites and counseled clients who wanted to avoid that fate. I teach
Superfund law to students and have written five scholarly articles on the subject,
as well as a report entitled The Toll of Superfund Neglect, which is the focus of my
testimony today.2 The report was released by the Center for Progressive Reform3
and the Center for American Progress* and 1is available at http:/
www.progressivereform.org/articles/Superfund—061506.pdf. The report analyzes the
environmental conditions and demographics of 50 of the worst sites in the nation’s
ten most populous states.> A list of the sites we studied is attached as Appendix
A to my testimony. I respectfully request that the report and its attachments be in-
cluded in the record for this hearing.

LEGENDS

Senior EPA political appointees and industry representatives may or may not un-
derstand how Superfund is supposed to work. They should understand how it does
work. Unfortunately, they are not sharing either explanation with you. Instead, they
hlave created five Superfund legends that have little relationship to history or re-
ality:

1. Few if any sites endanger public health.

2. Because EPA has only recently gotten down to the worst, most complex sites,
cleanup has slowed, with the construction phase of remedial action® completed at
only 24 sites in 2007, as compared to 87 sites in 2000.7

3. EPA has enough money without renewal of the Superfund tax.

4. Superfund taxes are onerous.

5. Companies that created the sites are paying to clean them up.

1Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 42
U.S.C. § 89601 et seq.,

2] appreciate the assistance of Margaret Clune, CPR policy analyst, in preparing the original
report and my research assistants, Michael Wright and Xochitl Strohbehn, students at the Uni-
versity of Maryland Law School, who helped me prepare this testimony.

3The Center for Progressive Reform (CPR) is an organization of 45 academics who specialize
in the legal, economic, and scientific issues that surround Federal regulation to protect public
health, natural resources, and worker safety. One component of the Center’s mission is to cir-
culate academic papers, studies, and other analyses that promote public policy based on the
multiple social values that motivated the enactment of our nation’s health, safety and environ-
mental laws. We seek to inform the public about scholarship that envisions government as an
arena where members of society choose and preserve their collective values. We reject the idea
that government’s only function is to increase the economic efficiency of private markets. For
more information, please see http:/progressivereform.org.

4The Center for American Progress is a progressive think-tank dedicated to improving the
lives of Americans through ideas and action. It is committed to creating a long-term, progressive
vision for America—a vision that policymakers, thought-leaders and activists can use to shape
the national debate and pass laws that make a difference. For more information, please see
http://www.americanprogress.org.

5The report selected the 50 sites on the basis of the severity of contamination, their proximity
to people, whether construction has been completed at the facility, and other criteria. See pages
157-162 of The Toll of Superfund Neglect for a full description of our selection methodology.
In the year since the report was issued, construction has been completed at two sites on the
list: the ALCOA (Point Comfort)/Lavaca Bay in Texas and the UGI Columbia Gas Plant in
Pennsylvania.

6As the Subcommittee is aware, completing construction does not mean that a site is finished,
and does not pose a risk to the public. Especially where remedies are temporary, long-term mon-
itoring, operation and maintenance are essential to ensure that risks remain contained.

7An EPA chart submitted to the subcommittee shows 47 “construction complete” sites in 2001,
42 in 2002, 40 annually in 2003-2005, and 24 in 2007. These numbers are substantially less
than annual figures for the preceding 6 years which were 68 (1993), 61 (1994), 68 (1995), 64
(1996), 88 (1997), 87 (1998), 85 (1999), and 87 (2000).
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TRUTH

The truth is that Superfund’s creators intended it to be a three-legged stool:

1. systematic identification and prioritization of abandoned toxic waste sites all
over the country that require cleanup;

2. creation of a multi-billion dollar fund supported by industry taxes to both prime
the pump for cleanup and pay for so-called “orphan” sites; and

3. strict, joint, and several liability that gives responsible parties that created the
sites compelling incentives to clean them up and allows Government to recover most
of the money spent upfront.

Over the last several years, EPA’s political leadership has sawed the first leg in
half, removed the second leg, and left the third leg to rot to its core. No wonder
the program is in trouble.

The assertion that long-neglected Superfund sites are not harming anybody and
can safely be neglected is ludicrous. Indeed, if the people who advance this legend
believe it to be true, we would have a more honest debate if we discussed whether
we could safely wind down Superfund, ending the program within some fixed
timeline. No one wants to go there, and for good reason.

Thousands of uncontrolled Federal and State Superfund sites plague communities
across the Nation. Our report offers a snapshot of these conditions. Most of the 50
sites we studied are located in heavily populated urban or suburban neighborhoods.
Many have languished on the Superfund National Priorities List for two decades.
Often no more than holes in the ground, they leak toxic soups comprised of hun-
dreds of chemicals into the air, soil, or water, including PCBs, creosote, lead,
polycyclic aromatic hydrocarbons, chromium, copper, zinc, cadmium, arsenic, mer-
cury, and trichloroethylene. The sites sit atop aquifers used for drinking water, leak
toxic chemicals into rivers and streams used for swimming and recreation, contami-
nate soil where children play with hazardous wastes, and in one particularly tragic
and egregious case, provide the foundation for an apartment building that is still
occupied.8

Millions of people live in the census tracts® where the sites are located, including
hundreds of thousands of children. Many of these communities are low income and
comprised of people of color. Of the 50 sites we studied, 60 percent were located in
neighborhoods where households reported median incomes in the range of $40,000
and some 26 percent were in the midst of populations comprised of 40 percent or
more racial or ethnic minorities.

The second legend, contending that cleanup has slowed because EPA did the easy
sites first, is half true. It is difficult to complete cleanup at the biggest, most con-
taminated sites, such as (1) the Operating Industries site, a 190-acre municipal
landfill in the Los Angeles suburbs where millions of gallons of liquid hazardous
waste was poured over densely packed household garbage, producing leachate that
contains vinyl chloride, benzene tetrachoroethylene, and heavy metals!© or (2) the
160-acre Lawrence Aviation Industries site in Suffolk County, New York, where the
owner poured unknown quantities of TCE and acid sludges onto the ground and into
two unlined lagoons.11

But up until a few years ago, our Government rolled up its sleeves and deployed
the complicated technology and significant resources that are required to get dif-
ficult jobs done. Agencies in charge of such efforts did not come to Congress de-
ananding fewer resources as these challenges became more daunting, as EPA now

oes.

This bizarre development brings us to the third legend: EPA has all the money
it needs to complete cleanup. The broad-based industry taxes that support the pro-
gram expired in 1995. President Clinton asked Congress to extend them every year
he was in office, and every year, the Congress refused the request. The Bush admin-
istration opposes extension of the tax and has made up chronic shortfalls by draw-
ing on general taxpayer revenues and steadily lowering annual appropriations. In
fiscal year 3, EPA ran through all the money left over from the years when the pro-
gram was supported by industry taxes and the program has been exclusively sup-
ported by general revenues ever since.

Not only are the wrong people paying to support a program that is starved for
resources, crucial tasks are increasingly left undone. In constant dollars, revenues

8See page 71 of The Toll of Superfund Neglect for a description of the Normandy Park Apart-
ments site in Hillsborough County, FL.

9Census tracks are small geographic areas averaging 4,000 people. See https://ask.census.gov.

10See page 38 of The Toll of Superfund Neglect for a description of the Operating Industries
site.
11See page 60 of The Toll of Superfund Neglect for a description of the Lawrence Aviationsite.
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appropriated for the Superfund program now stand at levels 40 percent lower than
the amounts Congress specified when it last reauthorized the program in 1986.12

As any businessperson knows, it takes money to make money. Not only are there
hundreds of sites at the Federal level that need investigation so cleanup plans can
be made, thousands of additional sites have ended up in the states’ laps. Even if
they wanted to, EPA and the states cannot go to court to demand responsible party
cleanups without first completing these investigations and writing cleanup plans
and, without more money, they have little hope of cleaning up orphan sites where
no responsible party is available. Yet EPA has precipitously cut the funding for
states to do the technical analysis necessary to determine what should be done
about these hazards.13 The result is that the sites are swept out of sight, getting
worse and worse as their public health and environmental implications are buried
in a sea of mind-numbing, “don’t-worry-be-happy” EPA statistics.

Let me give you another example. I teach at the University of Maryland School
of Law in Baltimore. This past spring, Dr. Joshua Sharfstein, the City’s Public
Health Commissioner, closed a popular baseball field called Swann Park after old
documents came to light revealing that in the late 1970’s, arsenic from a nearby Al-
lied Signal pesticide plant had blown onto the park, insinuating itself into the soil
at toxic levels. The Maryland Department of the Environment managed to overcome
the funding gap that has paralyzed its State Superfund efforts, and ordered that
the park be remediated. Undoubtedly, the saga of Swann Park is but the dusting
of snow on top of the iceberg, as we will learn over the next decades unless we re-
suscitate both the Federal and State Superfund programs.

The fourth legend is that Superfund taxes are too onerous and corporate respon-
sible parties are already paying their fair share through cleanups ordered by past
consent decrees. Glossing over the implications of these missing resources, EPA and
industry representatives argue that the Superfund tax would amount to double dip-
ping against these responsible parties.

The truth is that before they expired in 1995, Superfund taxes raised revenues
of approximately $1.5 billion annually, or $4 million daily, from taxes on crude oil
and chemical feedstocks and through a broad-based corporate tax. As the following
chart shows, annual Superfund tax revenues amount to 1.79 percent of the 2006
profits of just six of the nation’s largest oil and petrochemical companies. The CEO
salaries of these six companies alone would cover almost 6 weeks of missing reve-
nues.

2006 CEO
2007 Fortune S00 Money in % Change Cornpensation
Rank Milllons fram 2005 CEO Name {$ In Mlilions)
2 38,500,000, 000 9.30% Rex Tillerson 4,120.000"~
A4 17,138,000, C00) 21, % Davd O'Reill; 8,800,000
15,550,000, 000 14.90% James Mulve- 31,340,000
Valero Ene 18 5,483, 000, 000 52.20" William Kiesse 10,810,0007
Marathon Qit 5,234,000,000 72.60" Clarence Cazalot| 37.480.000
Sunoco €0 679,600,600 G.50% John Crosdick |__46.160.000__]
[TOTAL 83,884,000.C00 183,740,000
Tax Rate Needed To Produce
1.5 Billien 1.78%

"New CEO (Gome Compensation May Relféct Anciher Executive) Per Forbas.com (vsited 10/13707). | 7~ "~~~
http:/iveww. forbes. comviiats/2608/12/Rank_8.himt | - G = po—
(http://wvew. fort conliale/2000/12/Rer

~ Prior Year Data T Tty T T T T

rior Year Da 1o } )
http://www. forbes . cormvlists/2006/12/Rank_8.htm (vsiied 10/12/07)

As for the assertion that responsible parties are shouldering the large majority
of the burden for cleaning up Superfund sites, we confront yet another half-truth.
At sites where cleanup orders were issued well before today’s enforcement doldrums,
responsible parties are moving cleanup along, often at a clip faster than govern-
ment-funded cleanups. But at countless other sites, some of the nation’s most promi-
nent corporations have backed off their obligations, apparently waiting for Federal
and State enforcement officials to come compel them to address their responsibil-
ities.

12See page 3 of the testimony of Katherine N. Probst, Senior Fellow and Director, Risk, Re-
source, and Environmental Management, Resources for the Future, before this Committee at a
Superfund oversight hearing held on June 15, 2006, available at http:/epw.senate.gov/public/
heating—statements.cfm?id=257181.

13For information on State funding shortfalls, see EPA, Office of the Inspector General, Eval-
uation Report No. 2004-P—00027, Some States Cannot Address Assessment Needs and Face
Limitations in Meeting Future Superfund Cleanup Requirements (September 1, 2004), available
at http://www.epa.gov/oig/reports/2004/2004—01—2004-P—00027.pdf.
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An analysis by the Center for Public Integrity completed in 2007 relied on con-
fidential EPA enforcement material to compile a list of the 100 large companies that
have the most Superfund sites, breaking down this data to show the numbers of
sites on the list that remain unaddressed years and even decades after listing.14

For example, the 75-acre Universal Oil Products site in East Rutherford, New Jer-
sey was first listed in 1983 and is heavily contaminated with 4.5 million gallons of
waste solvents and solid chemical wastes. Honeywell, the only responsible party at
the site, is leading cleanup efforts, which have crawled along for a quarter century.
According to the most recent EPA site description posted on the web this past Feb-
ruary, an investigation into contamination of onsite wetlands and creek areas did
not begin until 2005 and still are not completed.15

CONCLUSION

More than any other environmental program, Superfund is a victim of compassion
fatigue and political doublespeak. The Federal Government and responsible parties
have dragged their feet on cleanup for so long that it has been impossible for the
public at large to maintain the level of outrage that propelled the birth of the pro-
gram in 1980 and Congress’ decision to increase Superfund resources sixfold in
1986. In many locations, cosmetic changes have been made ? rusting barrels have
been removed from the surface and vegetation has reemerged on what were
moonscapes 20 years ago. Beneath the surface, though, little has really changed.
The toxic stews continue to circulate, moldering and spreading, adding chemicals to
aquifers, rising to the surface of the soil as the land freezes and thaws, and releas-
ing methane and other volatile gases.

For the sake of those living in the census tracts containing the 50 sites detailed
in this report, as well as the untold other people living near hazardous waste sites
across the country, CPR urges this Committee to support the reinstatement of
Superfund taxes and continue its rigorous oversight of the implementation of this
vital program.

Thank you again for inviting me.

14See Center for Public Integrity, Wasting Away, Superfund’s Toxic Legacy (2007), a series
of reports, all of which are available at http://www.publicintegrity.org/Superfund/.

15Universal Oil Products, New dJersey, EPA ID# NJD002005106, available at http:/
www.epa.gov/region02/superfund/npl/0200101c.pdf.
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APPENDIX A - 50 PROFILED SITES

STATE SITE NAME HRS DATE ADDED
SCORE TO THE NPL
California o Acrojet General Corp. 54.63 Sept. 8, 1983
« Iron Mountain Mine 56.16 Sept. 8, 1983
« McCormick & Baxter Creosoting 74.86 Oct. 14, 1992
» Operating Industries Landfill 57.22 June 10, 1986
»_ Stringfell 614 Sept. 8, 1983
Texas « ALCOA (Point Comfort)/Lavaca Bay 50 Feb. 23, 1994
« Gulfco Marine Maintenance 50 April 30, 2003
« Jasper Creosoting Company Inc. 50 July 28, 1998
« R&H Oil/Tropicana 50 Proposed on June 14,2001
+  Star Lake Canal 50 July 27, 2000
New York « Computer Circuits 50 May 10, 1999
« Consolidated Iron & Metal 50 June 14, 2001
« Lawrence Aviation Industries, Inc. 50 Feb. 4, 2000
« Liberty Industrial Finishing 50.65 June 10, 1986
= _Old Roosevelt Field Contaminated GW Area | 50 May 11, 2000
Florida « American Creosote Works (Pensacola Pit) 58.41 Sept. 8, 1983
« Escambia Wood ~ Pensacola 50 Dec. 16, 1994
+ Normandy Park Apartments 49.98 Proposed on Feb. 13, 1995
« Reeves Southeast Galvanizing Corp. 58.75 Sept. 8, 1983
+_Stauffer Chemical Corp. (Tarpon Springs) 50 May 31,1994
Ninois « Circle Smelting Corp. 70.71 Proposed on June 17, 1996
« DePue/New Jersey Zinc/Mobil Chem Corp. | 70.71 May 10, 1999
« Indian Refinery — Texaco Lawrenceville 56.67 Dec. 1, 2000
« Parsons Casket Hardware Co. 55.58 July 22, 1987
s Sauget Area ] 61.85 Proposed on Sept. 13, 2001
Pennsylvania [ « East Tenth Street 67.68 Proposed on Jan. 18, 1994
* Lower Darby Creek Area 50 June 14, 200!
+ Sharon Steel (Farrell Works Disp. Area) 50 July 28,1998
« UGI Columbia Gas Plant 50.78 May 31, 1994
«_ Watson Johnson Landfill il Sept. 13, 2001
Ohio « Armco, Inc., Hamilton Plant 69.34 Proposed on April 30, 2003
» Diamond Shamrock Corp. (Painesvilie Wks) | 50 Proposed on May 10, 1993
+ Dover Chemical Corp. 50 Proposed on May 10, 1993
+ Nease Chemical 47.19 Sept. 8, 1983
«_North Sanitary Landfill 50 May 31, 1994
Michigan « Barrels, Inc. 4224 QOct. 4, 1989
« Bay City Middlegrounds 50 Proposed on Feb. 13, 1995
« Bofors Nobel, Inc. 53.42 March 31, 1989
« Rockweli Intemational Corp. 52.15 July 22, 1987
«__State Disposal Landfill, Inc. 42.24 Feb. 21, 1990
New Jersey o Cornell Dubilier Electronics, Inc. 50.27 July 28, 1998
« CPS/Madison Industries 69.73 Sept. 8, 1983
» Universal Oil Producis (Chemical Division) | 54.63 Sept. 8, 1983
«  Ventron/Veisicol 51.38 Sept. 21, 1984
+_Vineland Chemical Co., Inc. 59.16 Sept. 21, 1984
Georgia « Brunswick Wood Preserving 54.49 April 1, 1997
« Camilla Wood Preserving Company 50 Suly 28,1998
+ LCP Chemicals Georgia 60.14 June 17, 1996
« Terry Creek Drdge Speil Areas/Herc. Outfall | 50.18 Proposed on April 1, 1997
¢+ _Woolfolk Chemical Works, Inc. 42.24 Aug. 30, 1950




50

RESPONSE BY RENA STEINZOR TO AN ADDITIONAL QUESTION
FROM SENATOR BOXER

Question. Your 2006 report found that some siles with potentially responsible
parties have waited the longest for cleanup. In your opinion, what accounts for this,
since EPA knows who should be responsible for cleaning up these sites?

Response. Our report concludes, and I continue to believe, that EPA lacks the po-
litical will and the resources to mount an effective enforcement effort, undermining
the liability track of the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA or Superfund) and congressional intent that the polluter
should pay for cleanup. EPA lacks the political will in the sense that too many ca-
reer staff believe that they do not the support of political appointees to demand that
responsible parties undertake the financial and operational responsibility for clean-
up and to go to court if those parties refuse to sign enforceable agreements. The
Agency lacks the resources because Superfund taxes expired in 1995, and EPA too
often Jacks the funds to assemble the technical in formation to support its case in
court.

RESPONSES BY RENA STEINZOR TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. One Thousand two hundred and eleven of the 1,569 sites on the NPL
were listed prior to 1991. The Superfund program has been successful at cleaning
up many of these sites. Isn’t it a result of the program and the addition of State
programs that the number of new sites listed in declining?

Response. I believe that EPA and the states have consciously decided not to list
additional sites because they do not want to increase their Superfund responsibil-
ities. These decisions are made not on the basis of environmental conditions, but
rather on the basis of bureaucratic convenience. The program has achieved notable
success. The trend toward lower numbers of listings do not provide reliable evidence
that the need for a robust program to continue is waning.

Question 2. In your testimony you comment of the argument (sic) that 10 reinstate
the Superfund taxes on the oil and chemical industries would be “double dipping.
“ To rebut this you point to the salaries of the CEOs as justification. Do you believe
because these companies pay their CEOs high salaries, they should be subject to
unfair taxes?

My testimony observes that requiring specific companies to pay to clean up sites,
and also asking some of those same companies to pay taxes to support the program,
is exactly the scheme that Congress in tended and does not constitute “double dip-
ping” as some industry representatives have argued. Congress decided that it was
fair to impose costs on industry. especially the oil and chemical industries, because
they played a large role in creating the sites initially and avoided the costs of safer
waste disposal. Congress rejected the idea that these costs should be borne pri-
marily by the general taxpayer. Oil companies are enjoying a period of enormous,
windfall profits, and pay their CEOs very large salaries. The large size of those prof-
its and salaries shows that they can easily afford reinstatement of Superfund taxes.

Question 3. In your testimony, you refer to a “bunch of mind numbing ’don’t-
worry-be-happy’ EPA statistics” that EPA allegedly uses to conceal risks to human
health. Can you give some specific examples of this?

Response. Ample examples of this phenomenon can be found in fiscal year Super-
fund Annual Report, Building on Success: Protecting human Health and the Envi-
ronment, available at http:/www.epa.gov/oerrpage/superfund/accomp/pdfs/sf annual
report 2007.pdf

Senator CLINTON. Thank you very much, Professor.
We move now to Dr. J. Winston Porter, President of the Waste
Policy Center.

STATEMENT OF J. WINSTON PORTER, PRESIDENT,
WASTE POLICY CENTER

Mr. PORTER. Thank you, Madam Chairman.

It is a real pleasure to be here today. I used to run this program,
as some of you know, a number of years ago, including Senator
Lautenberg certainly. I want to talk a little bit about what I see
needs to be done to improve the program.
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Certainly, ever since my day, there has been an issue of the pace
of the program. I would say in general sites take too long and cost
too much to get cleaned up. My background is project management
engineering and things of that nature, so I want to come at it from
that angle in terms of my remarks.

Superfund is not an exact science and a lot of engineering judg-
ment is required to clean up the sites. So I am going to talk about
three phases, very briefly: the study phase of Superfund; the selec-
tion of remedy phase; and the construction phase.

Now, at two thirds of the sites, construction is complete, so we
have done something right because two thirds of the sites have
been actually completed. On the study phase, the most important
thing is to set deadlines. Amazingly, on a program of this type, we
don’t seem to have firm deadlines for cleaning up the site. I think
that is fundamental. I grew up in the engineering world, and I
think we should share with the world, and I tried to do it in my
way, is to put in memo form for everyone to see what is my dead-
line for site X, Y, and Z. I have a lot of respect for Susan, and I
think I would like to see them do more of that.

It is very important to identify alternatives. There are only three
or four alternatives in a Superfund site, or maybe five or six. There
are not thousands. It is important early in the game to identify the
alternatives and for the responsible parties and others to get to-
gether and set deadlines to deal with the work.

Let me give you a couple of quick examples of catching somebody
doing something right, as they used to say. The Rocky Flats site
near Denver is a large Federal facility site. It was scheduled to fin-
ish in something like 2040 or 2030, and cost billions and billions
and billions of dollars. The engineering firm got together with the
Department of Energy and the State and others and they agreed
to finish in 2005. So from 1995 to 2005, they worked toward a spe-
cific deadline. They made it. Everyone was happy and they saved
billions of dollars. So it can be done.

I would like to see us actually work harder at identifying where
things have gone right. Some things have gone right. So that is a
good example.

We need to have much more sense of urgency. The PRPs, respon-
sible parties, should do the work. I would like to make a little bit
of a sad commentary on the industrial people. That is, I would like
to see more senior management involved with these companies.
When I go to these sites, I see a lot of scientists and a few engi-
neers and lots of lawyers, and that is all fine. We need all those
people, but I think those sites would move much more quickly if
the senior management of those companies was more involved in
the cleanup. The theme I am trying to weave here is responsibility
put on real individuals. That is the way you finish projects.

I believe the removal program, as Susan said, is very important
because it has in fact worked. Nine thousand removals have been
done. That means going out and dealing with obvious problems.
There is often an obvious problem at these sites, leaking barrels or
things of that nature.

As far as selection of remedy, I would like to also make another
suggestion in terms of responsibility. Since my day and others’
days, the decisionmaking power has been delegated down further
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and further into the EPA regions. I would like to see the regional
administrators, the political appointees by the President, be it Clin-
ton or Bush or whomever, to have a person who is their agent to
get that site cleaned up and to deal with that site. I think we need
to go back to that. That person should have a broad overview. That
person may not be able to deal with all the technical factors, the
micro-management, but the Superfund law requires things like
community acceptance, like cost-effectiveness, State impacts, et
cetera. They can talk about the role of land use.

Another quick example is the Rocky Mountain Arsenal near Den-
ver that I worked at quite a few years ago. The Army decided they
were going to make that huge arsenal into a wildlife refuge, as op-
posed to putting houses there. That immediately made the site
much more quickly cleaned up. If you go out to Denver nowadays,
you will find a very nice wildlife refuge at that site. It would prob-
ably not be finished until now if we had tried to put houses there.

The construction phase let me close with that. The $1.2 billion
which was mentioned this morning has been around for a while,
and Rena is certainly right. In constant dollars, it is not as great
as it used to be, but we have also cleaned up two thirds of the sites.
This program doesn’t need to have a flat budget in perpetuity. We
need to put more and more focus on finishing the sites.

I would like to be sure that Susan and others are really doing
it, and I am a big fan of hers, but really doing a good job of being
sure that the money is going toward cleanups. There are 3,000 staff
members at EPA working on Superfund. That is one out of every
four or five EPA employees working on Superfund. I am not sure
it is one fourth of the problems in this Country environmentally
speaking, so that caught my attention a little bit.

Congress might want to consider supplemental appropriations for
specific projects if they need it, but I don’t think a wholesale more
money is needed. If anything, Superfund has had a lot of money
over the years. I used to get $2 billion year in and year out for that
and other hazardous waste programs. What I think we have done
is frankly created a fairly large bureaucracy in the program and we
need to be much more focused on the job at hand.

In summary, I want to offer results over process. Speeding the
pace has many benefits. The public is much happier. Hundreds of
times I have heard in my official capacity and my consulting prac-
tice how upset the public is. Why does it take so long, in California
or New York or wherever? I think they will be much happier if we
look like we are really focusing on finishing. The costs to industry
and taxpayers are less. Time is money. Sites that take 10 or 15 or
20 years obviously cost more than a site that is completed in three
or four or 5 years.

And finally, the benefits. If these sites are so bad, and some of
them are, why do we take forever to clean them up? It seems to
me kind of counter-intuitive. If a site is bad enough to get on the
NPL, the national priorities list, we should try to move in a matter
of years, not decades, to get it cleaned up.

So that is my testimony, Madam Chairman. Thank you.

[The prepared statement of Mr. Porter follows:]
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STATEMENT OF J. WINSTON PORTER, PRESIDENT, WASTE PoLiCY CENTER

Madame Chairman, my name is J. Winston Porter, and I am president of the
Waste Policy Center in Leesburg, VA. The WPC is a private research and consulting
organization which deals with management, policy, and technical issues in the areas
of solid and hazardous waste management, as well as other environmental matters.
From 1985 to 1989, I was the EPA’s Assistant Administrator for Solid Wastes and
Emergency Response.

It is a pleasure to be here today to provide testimony on the pace of the cleanup
o}t; Federal Superfund sites. I will make a number of recommendations to improve
this pace.

In my testimony I will draw on over 20 years of Superfund experience, including
management of the EPA program as well as consulting activities with various Fed-
eral agencies and states and numerous private parties. My professional background
also includes the fields of chemical engineering and project management. I will start
with a brief background statement, followed by my recommendations related to Su-
perfund’s study, remedy selection, and remedy construction phases in relation to im-
proving the pace of the cleanup program.

BACKGROUND

Briefly, the current status of EPA’s Superfund program is that about two-thirds
of the 1,550 national priority list sites have reached the construction completed
(remedy installed) phase, about 400 sites are in the remedy design or construction
phases, and approximately 150 sites are in the study phase.

In addition, many thousands of “emergency removals” have been conducted at
Superfund sites in order to directly and cost effectively deal with obvious problem
areas. This program has been perhaps Superfund’s biggest success story.

It is also important to note that the EPA has a significant number of Superfund
sites in the remedy construction phase for which both potentially responsible party
(PRP) and Federal funds are limited.

In addition to the EPA, both the Departments of Energy and Defense have major
Superfund-related programs underway. The DOE work primarily involves a few
dozen very large facilities, most of which have been components of the nuclear
weapons program. The DOD sites are much more numerous, although usually less
complex, and include both Superfund and base closure activities.

So, a large amount of work is underway or has been completed by dedicated Fed-
eral and State personnel as well as PRPs and various private contractors. Much has
been achieved under the Superfund program, but much remains to be done. For this
remaining work it is important to improve program efficiency in order to ensure
timely and technically sound cleanups in a more cost-effective manner.

As we strive to improve the Superfund program, let me first make several general
observations which will serve as the bases for my later recommendations.

First, Superfund is not an “exact science.” Science and technology are very impor-
tant in addressing Superfund waste sites, but selecting a sound remedial action at
a site requires a good dose of common sense and “engineering judgment” since no
two sites are the same. The Superfund regulations themselves require decision-
makers to consider such elements as cost effectiveness, implementability, and State
and community acceptance in selecting a remedy. These are not primarily technical
issues.

Second, while much has been accomplished by Superfund, site study and remedial
activities generally take too long and cost too much.

Third, the trend in recent years to use the Superfund program for only the most
complex and hazardous sites is sound. Most waste sites in the country can now be
managed under other EPA or State programs, brownfields activities, and various
voluntary cleanup processes. The voluntary cleanup programs should, in particular,
be emphasized.

Most of the following recommendations will be directed at the EPA Superfund
program, but will also have important implications for other Federal agencies. My
comments will be divided into study, remedy selection, and construction phases.

THE STUDY PHASE

While the study projects related to Superfund sites are a decreasing part of the
overall program, such activities are still very important to overall program success.
Superfund projects usually begin with a “remedial investigation/feasibility study”
(RI/FS). This complex study process is described in some detail in Superfund’s pri-
mary regulation ? the National Contingency Plan.
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Very briefly, the RI portion calls for characterization of the site in terms of its
natural features, as well as the amount and location of contamination and likely
risks of such contamination to both public health and the environment. The FS part
involves identification of alternative remedial actions, and then comparison of such
alternatives against a set of nine remedy selection criteria.

Based on the RI/FS process, as well as substantial stakeholder input, EPA then
selects a remedy for the site through a “record of decision” (ROD) process.

In general, the RI/FS process has become steadily more complex and lengthy over
the years, for almost all types of sites. My recommendations for conducting faster,
less costly, and more technically sound RI/FSs are as follows:

1. Most importantly, timeframes for completing the study phase
should be agreed to by the EPA and other key participants,
such as PRPs.

Unfortunately, at many sites the study work simply meanders around for many
years without much focus or mid-course corrections, leading to wasted time and
money, and ,in some cases, an unimaginative or non-cost-effective remedy selection.
Frankly, part of this lengthy process has to do somewhat with the fact that Super-
fund has become something of a “jobs program” for various consultants, lawyers,
and governmental agencies. All of these specialists are needed, but their work needs
to be more directed toward results rather than complex processes.

Stated differently, there is often little sense of urgency in completing the study
phase due, in part, to the lack of a senior “champion(s)” to complete the work. This
is, or course, very frustrating to the communities involved. I would like to see such
“completion champions” developed in both the governmental and private sectors at
Superfund sites.

Some very complex Federal and private sites will require longer study periods,
but for most sites about 2-3 years should be adequate to produce a sound RI/FS.

To improve matters, early in the RI/F'S process the EPA, PRPs, and other relevant
organizations, should work together to set a clear goal to complete the study activi-
ties. This end date can be modified if necessary, but it is important for all to under-
stand that, like almost every other type of engineering project, schedule (and budg-
et) are key factors and should be adhered to.

There are a number of examples of the success of target setting in Superfund, but
perhaps the most dramatic has been the DOE Rocky Flats Closure Project, near
Denver. For this site the “completion contractor,” Kaiser-Hill, and the DOE agreed
upon a 2005 target date for all study and remedy implementation work to be com-
pleted. If successful, the contractor was to receive a completion bonus. Not only was
the project completed on time, but billions of dollars and many decades of time were
saved. This work, of course, required good cooperation among the DOE, EPA, the
State of Colorado, local stakeholders, and the contractor. The firm completion target
date greatly focused this cooperation.

Finally, this project illustrates the importance, for both study and construction
work, of the site personnel developing what I have referred to as a “culture of com-
pletion.”

2. When the RI|FS process begins one of the first orders of business
should be to use experienced staff and key stakeholders to
quickly identify about 4-7 major remedial action alternatives.

During this phase use should be made of EPA’s list of “presumptive remedies” for
many types of problems, as well as experience gained at similar Superfund sites.

The selected set of alternatives can always be modified during the study phase,
but the current process which often involves “taking data” for many years before
detailed focus on remedial options often leads to overly costly information, much of
which may not be needed. Also, since the data collection is often not focused on com-
paring alternative remedies, the key information to compare such alternatives is
sometimes missing.

An iterative approach should be used where information collection and analysis
of remedial alternatives work cooperatively in order to achieve sound comparisons
of options, leading to a good remedy selection.

Even more importantly, the identification of key options early in the study process
allows the decisionmakers and stakeholders to begin their dialog on the non-tech-
nical factors which are contained in the remedy selection criteria. These include
such items as cost-effectiveness, implementability, and State and community accept-
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ance. Many times these types of factors are at least as important as the strictly
technical matters, such as precise levels of contamination for dozens of substances.

3. Significantly streamline the process for developing the myriad of
deliverables at Superfund sites.

While certain documents are clearly needed to guide the RI/FS activities, the long,
tedious process of developing complex draft and final work plans, for example,
should be expedited. This is also true of dozens of other “deliverables” which take
so much time at Superfund sites, many of which should be quite standard by now.
It might be helpful to revisit the need, or at least the complexity, of such
deliverables.

To increase the pace of Superfund site cleanups, we need to develop a “culture
of completion,” as opposed to a “culture of deliverables.” It might even make sense
to develop incentives of some type to encourage such completions.

There are several perverse effects which have led to such lengthy periods for docu-
ment development and review. One has to do with the fact that Superfund is about
the only Federal environmental program where responsible parties have to pay for
additional oversight beyond that which salaried regulators normally provide. Thus,
if a group of PRPs are forced to give EPA, say, $5 million for oversight, then EPA
can retain contractors to provide hundreds of pages of “comments” on such items
as the aforementioned work plans. So, we now have dueling contractors battling
over many pages of detailed text, before work can even begin.

One near term answer would be for review periods and oversight dollars to be re-
duced substantially, so participants can focus more on results than elaborate proc-
esses.

4. The PRPs should be encouraged to conduct the RI/FSs them-
selves with their own contractors and under EPA’s overall su-
pervision.

While this concept has been largely accepted and successfully promoted by the
EPA, more could be done to encourage PRPs to do the study work, particularly
where PRPs would commit to more reasonable timeframes than EPA often takes for
its own studies.

A key aspect of PRP-conducted studies has to do with selection of appropriate con-
sulting firms to conduct the necessary RI/FS activities. Such contractors have a dif-
ficult role in that they need to be responsive to their client, the PRPs, but must also
provide the objective and professional work needed by EPA to allow selection of a
sound and cost-effective remedy for the site in question.

The key is for the EPA, the relevant state, and the PRPs and their consultants
to develop a cooperative and results-oriented relationship for the site work.

THE SELECTION OF REMEDY PHASE

The RI/FS process discussed above presents the decisionmaker with detailed com-
parisons of alternative remedial actions, from which this person must select a rem-
edy, present it to the public for comment and make a final determination. The selec-
tion of protective, cost-effective remedies is, of course, a key to the overall success
of the Superfund program. My suggestions in this area are as follows:

1. The decisionmaker should be a very senior EPA official who can oversee all of
the considerations which go into remedy selection. As noted earlier, technical factors
are very important in this process, but non-technical factors are also key. For exam-
ple, if there is very strong community opposition to a particular remedial action, or
if a remedial option is not cost-effective, such factors must be considered by the deci-
sionmaker.

During my tenure as an EPA assistant administrator I made a number of ROD
decisions, mainly at “nationally significant sites.” Most decisions I delegated to the
ten EPA regional administrators (RAs). However, over the years the ROD decision
responsibility has, in most cases, been delegated further down the line in the EPA
regions.

My own view is that the RA should usually be the decisionmaker in this impor-
tant process since he or she is the one who can speak for the region and has the
position and stature to consider all aspects of the problem, while “pushing” the staff
to provide the necessary information to complete remedy selection expeditiously.
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2. The role of expected land use should be an important factor in
selecting a remedy.

While all remedies should be protective, it does not make much sense to demand
that a cleanup be sufficient for, say, a children’s daycare center, when the site is
slated for use as a golf course, or a factory, or a wildlife preserve. All of these uses
have their own requirements, so we do not need a one-size-fits-all approach to waste
sites. The goal should be for a site to always be protective, so the remedial action
may need to be modified at a later date if the site use changes dramatically.

During Superfund’s history one of the better examples of the role of land use in
remedy selection has to do with the DOD’s Rocky Mountain Arsenal in Colorado.
For this site, the DOD decided ultimately that the land use would be for a wildlife
refuge, not residential housing. Once this decision was made the DOD, Shell Oil,
EPA, and the State and local stakeholders worked together to select the remedy and
move quickly into the implementation phase, and a important wildlife refuge is the
result.

Another DOD example may also be instructive with respect to the land use issue.
This has to do with the DOD’s Superfund-related remediationsites versus those con-
ducted under the base closure program. Simply stated, the base closure cleanups,
including the selection of remedy, seem to proceed much faster than those related
to Superfund. One of the reasons, I believe, has to do with the fact that local com-
munities and others are usually highly motivated to finish base closure cleanups in
order to bring the affected land into productive use. The same time pressure often
does not exist with Superfund remedial activities.

THE CONSTRUCTION PHASE

As noted earlier, the major activity these days has to do with the construction
phase at Superfund sites. About 400 sites are in the phase where the selected rem-
edy is being either designed or constructed. Currently, this is also the most con-
troversial phase in that EPA apparently does not have sufficient funds to expedi-
tiously complete all of the construction work now planned.

This is particularly true for so-called fund-financed sites where EPA must install
the remedy itself as there are insufficient willing and able PRPs to conduct this
work at some sites. This issue is further compounded by the views of some that at
a significant number of sites the community may not be fully protected since con-
struction funds are not readily available.

The following are my recommendations on these construction-phase issues:

1. The roughly $1.2 billion dollars which is annually appropriated to EPA by Con-
gress should be looked at very carefully by EPA senior management to ensure that
the highest priority is given to protecting human health and the environment by en-
suring that Superfund sites are completed.

2. If Congress is satisfied that EPA has done all it can do to squeeze out funding
for as many construction sites as possible, then it might consider a supplemental
appropriation to EPA to focus on additional construction activities.

3. The EPA might selectively revisit the ROD decisions made at selected sites to
see if some savings can be made based on new information or technology.

4. Although I suspect that this is already being done, that portion of the site
which may provide actual, near term risk to the community should receive very high
priority for funding.

5. While aiming at the highest risks is always the most important priority, I per-
sonally believe that where sites can be finished for modest sums of money, such
funding should be considered, as there are usually site “carrying charges” which can
then be reduced.

6. The EPA and others should be creative in finding non-Federal funds for com-
pleting sites. In some cases, local developers or others may be so interested in hav-
ing access to a completed site that they may be interested in helping financially.
This type of financial driver has, of course, been instrumental in dealing with
brownfields sites, which can often be very valuable when cleanup measures are com-
pleted.

7. Other creative measures should be pursued in the future to minimize costs and
to develop more creative financing. A good example is the joint EPA and Army
Corps of Engineers eight pilot programs referred to as the “urban rivers restoration
initiative.” In this program the EPA and the Corps, along with State and other
agencies, work together to achieve a better and more cost-effective restoration pro-
gram than by using Superfund alone.
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8. Finally, it was mentioned earlier in this testimony that the emergency removal
program has been one of Superfund’s major successes. This program can deal with
obvious contamination problems anytime during the Superfund process, with much
less process costs than the remediation program. Given, this program’s success, Con-
gress might consider allowing EPA to spend more than the current limit on indi-
vidual removal actions.

Implicit in all the above is the fact that I don’t believe that the chemical and pe-
troleum feedstock taxes should be renewed on Superfund. These taxes are unfair in
that they target only two industries, which together account for much less than half
of Superfund’s contamination problems. Also, Superfund sites are a broad societal
problem which has been created by many types of industries; local, state, and Fed-
eral agencies; and even individuals.

Therefore, I believe the current process of requiring directly responsible parties
at a site to fund the necessary work at that site is the best approach. For those
sites, where responsible parties are not available, willing, or able financially to con-
duct the work general revenues are the most equitable approach, given the widely
varied causes of contamination at such sites. EPA also has strong legal authorities
to seek reimbursement from known responsible parties who are able, but not will-
ing, to do the work in question.

Madame Chairman, I hope my remarks will be helpful to Congress in dealing
with this important program, and I will be happy to answer any questions which
you might have.

RESPONSES BY J. WINSTON PORTER, TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. Do you believe there are certain decisions related to Superfund sites
that shouldbe made by high level EPA officials rather than career staff in the re-
gions?Why?

Response. Yes, I do believe that certain decisions related to Superfund should be
made by highlevel EPA officials, usually the Assistant Administrator or Regional
Administrators.These officials have much more authority to set priorities than the
career staff and abetter overview of the situation. Having said that, the input of the
career staff is veryimportant and should be listened to carefully by the senior offi-
cials.

Question 2. Why do you think the pace of cleanups was apparently faster during
the ClintonAdministration?

Response. The pace of the cleanups was somewhat faster during the Clinton Ad-
ministration for two primary reasons: (a) The Assistant Administrator during much
of the Clinton Administration was Tim Fields who made it clear that his major pri-
ority was completing construction at Superfund sites. Tim, who formerly reported
to me when I was the AA during the Reagan Administration, is very knowledgeable
about Superfund and pushed hard with the staff to complete sites and (b) the push
to complete sites during the Clinton days did lead to concentration on “easier” sites
to finish. Many of the current sites are more complex ones.

Question 3. Would more money for EPA be a significant factor in speeding up
cleanups?

Response. I don’t think more money would make much difference in the pace of
Superfund cleanups. It is more important in my opinion to place more emphasis on
completing sites and to be sure significant funding is not spent on non-site, adminis-
trative activities, which are usually large in the Superfund program. Also, the num-
ber of remaining sites in Superfund are getting smaller and $1.2 billion, or so, annu-
ally is still a lot of money. I am somewhat afraid that more money will yield more
bureaucracy, not faster cleanups.

Question 4. What are the one or two items which you think would be the most
helpful inincreasing the pace of Superfund cleanups?

Response. The two items which would be most helpful in increasing the pace of
Superfundcleanups are: (a) setting visible deadlines for completing sites, and (b)
having senior EPAofficials directly involved in pushing the pace of cleanup, and held
accountable for theresults.

Senator CLINTON. Thank you very much, Dr. Porter.

Next, Bradley Campbell. Mr. Campbell was very active at the
EPA and the Council of Environmental Quality in the 1990’s. We
appreciate your being here.
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STATEMENT OF BRADLEY M. CAMPBELL, PRINCIPAL,
BRADLEY M. CAMPBELL, LLC

Mr. CAMPBELL. Thank you, Madam Chair.

Senator CLINTON. And the Commissioner of New Jersey.

Mr. CAMPBELL. Thank you, Madam Chair and members of the
Subcommittee. It is a pleasure to be here, and I am grateful that
this Subcommittee is focused on what I view as a vital program for
protecting public health in our communities.

As the Chairman suggested, my background includes more than
18 years of work on this program in various roles as regional ad-
ministrator and White House lead counsel for the Clinton adminis-
tration Superfund reforms, and as a State commissioner having to
work cooperatively with EPA to get sites cleaned up.

I think from those perspectives, I can say with some certainty
that the flaws that the members of this Committee have identified
in this hearing are very clearly the flaws of the program today. It
is badly managed, it is underfunded, and enforcement is on the
wane in the last 6 years of this Administration.

With all due respect to Administrator Bodine and certain mem-
bers of the Committee in terms of the pace of cleanup, the composi-
tion of the national priorities list and the list of sites and actions
that are in the funding queue didn’t change overnight in 2000.
However, the management of the program did and the pace of
cleanup did, going in half from more than 85 site completions over
the 4-years immediately preceding, to 42 or less ever since. That
is an enormous change. The list didn’t change, but the manage-
ment did.

Second, on funding, it is obviously very difficult to decipher
sometimes the language of Superfund. You have to know the code.
There are numerous times when sites are ready to fund, simple ex-
cavations are ready to fund, but you will see on an EPA site that
is in engineering or in design. Frankly, in New Jersey at some of
the sites I will discuss, there are simple excavation remedies that
have been in design for the length of time it would take a high
school senior to get an engineering degree.

I think in those cases, it is fair for members of this Committee
in their oversight, and as Senator Lautenberg knows well, to infer
that something else is going on, and that something else is typi-
cally a funding shortfall obscured by the bureaucratic language
?‘uggesting that there is still work to be done before it is ready to
und.

Of course, these are reinforced by failures of enforcement, which
has occurred at numerous sites in New Jersey, which I discuss in
my testimony.

Each of these factors—the failures of enforcement, the failures of
funding, the failure to manage, to complete protection of the com-
munity at these sites—is mutually reinforcing. If management isn’t
sending the message from the top that these sites have to be com-
pleted, there is little institutional incentive to take needed enforce-
ment action. There is little need for funding because essentially
management is not sending the signals. Those failures have very
real impacts for public health and the environment.

I highlight in my testimony a number of sites where cleanup ac-
tions are ready to fund, but the communities are still waiting after
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years and years for cleanup to begin. The Imperial Oil facility,
which I mention in my testimony, repeatedly EPA representations
that a simple excavation remedy, removing contaminated soils that
are adjacent to densely populated communities, are still being de-
signed; in that case, 8 years to design a simple remedy. It is simply
not credible.

In the case of the Cornell-Dubilier site, with open dumps of ca-
pacitors containing PCBs in the midst of an area where there are
hundreds of families. I have a chart that just gives you some sense
of the levels of contamination. These are onsite soils. The offsite
soils are relatively similar. This is the State standard to protect
public health. These are the levels at the site, and yet there are
numerous actions at the site that are waiting to be done and are
unfunded.

At the Roebling Steel site, literally a site that has been in hiatus
for years, very simple remedy, not a complex complicated remedy
that takes years to decide, but one where the cleanup actions have
been decided and have been decided for years. And yet for 4 years,
the cleanup actions that were ready to go simply were in the fund-
ing queue and the public was told that they were awaiting design,
even more devastating, in those sites that affect low-income and
minority communities. I applaud the Chair for her bill linking the
environmental justice issues to the Superfund cleanup issues.

In the Ringwood site, which Senator Lautenberg has visited nu-
merous times, a Native American community waited and waited for
EPA to respond to its calls to remove contamination from in and
around their homes. When EPA failed to enforce, I took action and
in 3 days we removed more material under State law from around
the homes than EPA had been able to remove in 30 years. And
even now, as the community has asked for more actions by the
Ford Motor Company, EPA, to my chagrin, continually sides with
the company over the community and over my successor, Commis-
sioner Jackson, in terms of the studies that are needed; in terms
of the needed actions to protect human health.

An even sadder story on the Passaic River. We have levels of
dioxin that are creating enormous risks for low-income, mostly non-
English speaking communities along the Passaic River. And yet
year after year, EPA’s decision is to do more studies. Only after the
State took action under its enforcement authorities, funded its own
remedy, did EPA begin to move away from a schedule that con-
templated a decision no earlier than 2011, with remedies coming
in 2013.

Each of these circumstances I think highlights those three flaws
of this program. They are not a function of more complex sites.
They are not a function of the changed nature of the NPL. They
are functions of bad management and a failure to commit to the
funding that is needed and the enforcement that is needed to pro-
tect public health in our communities.

[The prepared statement of Mr. Campbell follows:]

STATEMENT OF BRADLEY M. CAMPBELL, PRINCIPAL, BRADLEY M. CAMPBELL, LLC

Madam Chairman and Members of the Subcommittee, I am pleased to appear be-
fore you this morning to testify on the Superfund program’s capacity to protect pub-
lic heath. I am Bradley M. Campbell, currently an environmental attorney and con-
sultant and president of Bradley M. Campbell LLC and Minotaur Consulting LLC.
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My testimony today is informed by more than 18 years of work with the Super-
fund program spanning the administrations of three Presidents. As an attorney with
the United States Department of Justice from 1990 to 1995, I tried or participated
in many of the seminal liability cases under statute, and also served as the Depart-
ment’s lead attorney for Superfund reauthorization and reform during the 103d
Congress. As Associate Director of the White House Council on Environmental Qual-
ity (CEQ), I helped coordinate the Clinton administration’s positions on Superfund
and brownfield legislation during the 104th Congress. While at CEQ, I also worked
directly with the Environmental Protection Agency to develop and implement the
Clinton administration’s Superfund reform and brownfields initiatives.

In 1999, President William Jefferson Clinton appointed me Regional Adminis-
trator of EPA’s Region 3, where I was responsible for oversight and implementation
of the Superfund program in Delaware, Maryland, Pennsylvania, Virginia, West Vir-
ginia, and the District of Columbia. I served as regional administrator until the
change of administration in 2001.

In 2002, I was nominated by the Governor of New Jersey and confirmed by the
New Jersey Senate as Commissioner of New Jersey’s Department of Environmental
Protection, a position in which I served for 4 years ending in January 2006. In this
role, I was responsible for protection of human health and the environment in a
St}al\te that has more sites in Superfund’s National Priority List (NPL) than any
other.

Currently, I am in private practice as an attorney and consultant, where I con-
tinue to interact with the program on behalf of municipalities, responsible parties,
and environmental and community organizations.

In these varied roles, I have seen firsthand how important the Superfund program
can be in protecting communities from toxic threats, in returning contaminated sites
to productive use, and in renewing the economy and fabric of communities. I also
have understood, through the work of Members of this Committee and the testi-
mony of those who live near Superfund sites, many distinct failures of the program
throughout its history.

SUPERFUND TODAY: THREE AGENCY FAILINGS

1. Overview

There has been a common thread in both Superfund’s successes and its failures.
Simply put, this is a program that is highly sensitive to EPA’s agency leadership
on cleanup pace, to levels of funding, and to the program’s enforcement emphasis.

In the first years of the Superfund program, Congress responded directly to pro-
gram failures of leadership, funding, and enforcement in the Superfund Amend-
ments and Reauthorization Act of 1986. Four years later, Administrator William K.
Reilly initiated the “90-day review,” which resulted in additional reforms and the
start of an “enforcement first” policy that accounted for the first significant increase
in the pace of remedial work under the program.

When the 103d Congress failed to enact President Clinton’s broadly supported
proposals for Superfund reauthorization and reform legislation, Administrator Carol
Browner implemented a sweeping set of management and policy reforms to address
the broad range of challenges identified during the legislative process. This second
wave of reform included, among other achievements, EPA’s highly successful
Brownfields Program.

While the number and scope of these reforms are beyond the scope of this testi-
mony, they can be fairly described in the mantra that all of us working on those
reforms heard and repeated often: Superfund cleanups had to be faster, cheaper,
and fairer. The success of the effort was easy to document, however, in the sus-
tained increase in the pace of Superfund cleanups that resulted unfortunately, over
the last six and a half years, the program has suffered from the current administra-
tion’s approach to management, funding, and enforcement.

e Pace of Cleanup: EPA has effectively abandoned any management focus on
maintaining a reasonable pace of cleanup completion. By EPA’s own statistics, the
pace of cleanup progress has been cut roughly in half as measured by construction
completions. While the use of this program measure has had its critics, the agency’s
failure to manage the program to maintain the pace of cleanup is documented by
other measures as well.

e Funding: Closely linked to the pace of cleanup is the level of funding. Over the
past 6 years, shortfalls in funding at sites where remedial work is ready to start
have been more numerous and more pronounced. As a consequence, bureaucratic
delay in the cleanup process has been encouraged, or has been used as a veil to ob-
scure funding shortfalls.
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e Loss of enforcement ethic: In the absence of clear and transparent goals for
cleanup completion, and in the absence of funding for the agency to assume the lead
for cleanups when responsible site polluters are uncooperative, EPA has been far
less willing to use the powerful enforcement tools the statute confers on the agency,
and less willing to compel responsible polluters to perform more thorough or more
comprehensive cleanups.

2. Pace of Cleanup

Through a combination of Administrator Browner’s program reforms, imposition
of clear management goals, and the full funding of the Superfund through the
Superfund tax, EPA achieved a remarkable pace of 85 or more construction comple-
tions each year in the 4 years ending in fiscal year 2000. In the preceding 4 years,
as a consequence of Administrator Reilly’s “enforcement first” program and Admin-
istrator Browner’s early leadership, the annual number of construction completions
averaged more than 65.

By contrast, in the 4 years ending in 2006, the current administration has
achieved construction completion at 41 or fewer sites each year.!

This decline in program efficacy was as sudden as it has been stunning in mag-
nitude. In response, EPA leaders and others have suggested that the decline in con-
struction completions is attributable to the fact that remedial remaining NPL sites
cleanups are larger and more complex than those in preceding years.

This explanation is deficient for a number of reasons. First, the composition of the
NPL did not change overnight in 2000, but the pace of cleanup and the agency lead-
ership clearly did.

Second, some of EPA’s most ambitious and complex site cleanups, such as the
Hooker Chemical or Love Canal site, were among the sites at which the agency
achieved construction completion and, in the case of Love Canal, deletion from the
NPL.

Third, any change in the complexity or scale of cleanup challenges at sites where
communities still await construction completion is offset by EPA’s increasing reli-
ance on institutional or engineering controls in lieu of permanent remedies, com-
pared to earlier phases of the program. Institutional controls typically reduce both
the cost and time required for major cleanups to achieve construction completion.
While EPA’s dependence on institutional controls gives rise to serious concerns
about the reliability of Superfund remedies and long-term protection for affected
communities,? it is beyond dispute that the expanded use of institutional controls
enables EPA to maintain the pace of cleanup even if, as current agency leaders as-
sert, remaining cleanup challenges are more complex or larger in scale.

Fourth, as some of the examples in the second half of my testimony help illus-
trate, many of the cleanups that await completion are utterly commonplace in na-
ture, presenting no unusual challenges of complexity or scale.

I acknowledge that “construction complete” is an imperfect measure of program
success in protecting public health, as some of the programs most trenchant ana-
lysts have noted.? Yet whatever the limitations of “construction complete” as a pro-
gram measure, it is the only readily available and transparent indicator of program
success. It remains the measure that the current administration itself holds out as
an appropriate measure of success, and so it should remain among the standards
by which the performance of the agency leadership is judged.

Moreover, other significant indicators of program efficacy reinforce this measure.
In New Jersey, for example, more than half of the sites that lack construction com-
pletion have uncontrolled human exposure pathways or uncontrolled groundwater
migration, risks that are almost always eliminated by construction completion.
While there is no longitudinal data to determine how this figure has changed over
time, it tends to reinforce the virtue of using “construction complete” as a milestone
of program efficacy.

These broad observations about the changed pace of the program are borne out
by the very different approaches to the program that I experienced first as an EPA
Regional Administrator in 1999—2001 and that I experienced later as DEP Commis-

1Source: EPA 2007. See also Katherine N. Probst and Diane Sherman, Success for Superfund:
A New Approach for Keeping Score (Resources for the Future, 2004)(Probst & Sherman) at 2
(“the number fo new construction complete sites has decreased quite dramatically in the new
millennium”).

2See Jophn Pendergrass and Katherine N. Probst, Estimating the Cost of Engineering Con-
trols (Environmental Law Insitute and Resources for the Future 2005).

3Probst & Sherman 6—9.
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sioner from 2002-2006 in New Jersey, the State with more Superfund NPL sites
(140) than any other.

During my tenure as an EPA regional administrator, EPA’s national Superfund
program goals were clearly communicated by the agency’s national leadership and
incorporated in regional and site-specific management of the program. These goals
also were reflected in our cooperative work with our State counterparts. As a con-
sequence, everyone at EPA from headquarters to the field learned to focus on resolv-
ing impediments to clean up and, where consistent with public health protection,
to accelerate the pace of cleanup.

When I became DEP commissioner in 2002, it was apparent in working with the
Superfund program that EPA had little or no agency initiative or senior manage-
ment emphasis on maintaining or improving the pace of cleanup. New Jersey’s re-
quests for EPA to step up the pace at particular sites were generally unproductive.
Conversely, EPA rarely requested State action to hasten cleanup progress or accel-
erate construction completion, requests I made often during my own tenure at EPA.

3. Funding Shortfalls

The pace of cleanup is closely tied to the availability of funding. There has been
long recognition due to EPA’s success in the late 1990’s at achieving a construction
completion rate of 85 or better that the Superfund would have to be replenished and
funding expanded. This was reflected both in President Clinton’s repeated calls to
reinState Superfund taxes, and in budget proposals that included significant expan-
sion of program funding to meet the accelerated pace of cleanup.

During my tenure as a Regional Administrator, I never had to delay or defer
cleanup actions because funding was unavailable. During my later tenure as DEP
Commissioner, EPA repeatedly told me that cleanup would be delayed because of
funding shortfalls. In addition, there were numerous occasions in which proposed
remedies were rejected for trivial or pretextual reasons because funding was not
available to proceed with cleanup. In one case, EPA staff shared with me internal
emails in which they were directed to find a technical basis to reject a remedy be-
cause funding was not available. In other cases, the message was less explicit but
no less clear, as some of the examples in the second half of my testimony illustrate.

4. Diminished Enforcement

Even with clear management goals for cleanup pace and adequate funding, the
pace of the Superfund program depends vitally on strong enforcement.

This principle was embedded in EPA policy as “enforcement first” during the ten-
ure of Administrator Reilly, and this policy shift transformed the program from one
in which approximately two-thirds of cleanups were led by EPA using Superfund re-
sources, to one in which responsible polluters took the lead in funding and per-
forming cleanup at two thirds of NPL sites.

With responsible parties in the lead at the majority of NPL sites, use of enforce-
ment tools is essential to maintaining the pace and quality of cleanup. EPA must
be willing to use its unilateral order authority to compel responsible polluters to
perform protective and expeditious cleanups, and must be prepared to use the
threat of treble damages if EPA must assume control of the cleanup in place of the
responsible party.

EPA’s willingness to use its enforcement tools is critical not merely for completing
cleanups, but also to compelling interim measures to control hazardous substances
and to cutoff pathways to human exposure. My experience in dealing with EPA as
New Jersey’s DEP Commissioner was that EPA’s willingness to use the enforcement
tools Congress has given the agency has waned significantly over the past 6 years.
At several New Jersey NPL sites, I had to threaten enforcement action under State
law in order to prompt responsible parties to enter a consent order with EPA to im-
plement interim measures to stop ongoing pollution to ground and surface waters.

Of course, the agency’s enforcement posture in the cleanup context is difficult to
quantify and generally opaque to the public. My experience, both as New Jersey
DEP Commissioner and subsequently as a private attorney, as the examples in the
second part of my testimony suggest, has been that the current EPA leadership is
rarely willing to order responsible parties to perform remedial activities at an accel-
erated pace or to order remedies that are more protective than those that the re-
sponsible polluters are willing to perform.

Of course, these three failings of the current program are closely related. In the
absence of clear management oversight to maintain or accelerate the pace of clean-
up, there is little institutional incentive at EPA to take aggressive enforcement ac-
tion. When funding is short, the resources to support potential enforcement litiga-
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tion are more limited, the ability to resolve enforcement disputes through the use
of mixed public and private funding is eliminated, and the credibility of EPA’s most
potent threat, that of taking over the disputed cleanup and asserting treble damage
liability against the responsible polluter, is greatly diminished.

SUPERFUND TODAY: THE EXPERIENCE ON THE GROUND

The combination of management failure, funding shortfalls, and diminished en-
forcement now manifest in EPA’s administration of the Superfund program are not
abstract failures to meet bureaucratic program measures. Rather, they are failures
that have direct and grave implications for public health in our communities, for
economic growth and renewal in communities saddled with contaminated sites, and
for the quality of life in communities that already have waited far too long for Su-
perfund’s promise of protective cleanups.

Moreover, there is a “downstream” effect of these failures on hundreds of sites be-
yond those on the NPL. For years, State agencies like New Jersey had enormous
leverage to compel prompt cleanup at NPL-caliber sites because responsible pol-
luters sought to avoid the greater cost, public attention, and stigma associated with
NPL listing and remediation under Federal requirements of the National Contin-
gency Plan (NCP). As the Federal program has become less focused on cleanup com-
pletion, hampered by funding shortfalls, and less willing to use enforcement tools,
the potential for listing on the NPL is no longer a strong driver for responsible pol-
luters to complete protective cleanups under State law.

The following examples, drawn from my experience over he past 6 years, should
highlight how the broad program trends outlined in the first part of my testimony
directly and adversely impact New Jersey’s communities.

1. Passaic River Dioxin (Diamond Alkali)

Nearly 27 years after the passage of Superfund, and more than 23 years after site
listing on the NPL, dioxin deliberately and unlawfully dumped in the Passaic River
from the Diamond Alkali site in Newark, New Jersey continues to spread down the
river and throughout the Newark Bay estuary. With each tide, the dioxin spreads
further throughout the system. With each tide, and with each year of sediment, the
cleanup challenge becomes more difficult and more expensive. To date, EPA has pro-
posed no interim or final action to address the dioxin contamination in the river.

The toxic threat presented by this site has not been cured by fish advisories, even
though DEP took the lead in posting more effective warning signs, and in funding
extensive outreach to communities to make them aware of dioxin risks. Scores of
New Jerseyans, predominantly in non-English-speaking communities, continue to
take the crabs as subsistence, failing either to understand or to heed warnings in
multiple languages. On the New York side of the estuary, no warnings or take pro-
hibitions are posted at all. Levels of dioxin in blue claw crabs are such that one
could only safely eat one crab in 20 years. In a risk estimate developed at DEP and
reviewed by EPA, cancer risks for those taking the crabs for consumption were esti-
mated to exceed one hundred percent, meaning the exposed populations were at risk
of multiple cancers over their lifetime. Prior to my start at DEP, neither EPA nor
DEP made any significant effort to publicize these risks or to compel the responsible
companies to address the dioxin contamination.

For decades, EPA’s pattern had been to do years of studies, take years to review
the studies, and then order additional rounds of studies on the basis that newer
data was needed, never asking more than the responsible polluter was willing to
do early in my tenure as Commissioner of DEP, I joined with EPA and other Fed-
eral agencies 1n a “Passaic River Restoration Initiative” or PRRI, authorized by Con-
gress with the stated intention of accelerating remedial work on the river. In the
context of that initiative, New Jersey repeatedly urged EPA to accelerate the devel-
opment of remedial options, to no avail. EPA consistently interposed the need for
more study, and cited the failure to fund the legislative initiative as an additional
cause of delay.

I then personally met with the leading regional scientists who had studied the
contamination. They presented a clear and strong consensus that the data needed
for a remedial decision was available and delay for further study would only allow
the extent of contamination to expand. When I renewed my press for early action
to address the contamination, EPA circulated a revised draft schedule promising a
remedial decision in 2013 and remedial action in 2015.

New Jersey then made clear to EPA that we intended to issue our own order
under State authority requiring the principal responsible party to develop, design
and engineer an appropriate remedial measure to reduce dioxin loadings within a
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year, making clear that our decided preference was for EPA to act or for EPA and
the State to develop an order together. Again, EPA refused, even as they asserted
that their own intention was to develop remedial options within a year.

Throughout the process, EPA cited the lack of funding available to proceed with
the process if a major dispute were to arise with the responsible parties, and exhib-
ited a steadfast unwillingness to use its enforcement tools to compel the responsible
parties to design remedial measures within a reasonable timeframe.

Only after New Jersey issued its independent order, retained outside counsel to
enforce the order, and committed its own funds to the design of a remedy, did EPA
finally begin to pursue a reasonable schedule for the cleanup they had neglected for
nearly thirty years. Happily, Governor Jon Corzine took office and expanded the
funding for this effort under my able successor, Commissioner Lisa Jackson.

But the pattern of delay has not ended. Just recently, EPA once again postponed
long-overdue remedial action on the river by deferring, until next spring, a review
of its remedial options by the agency’s remedy review board. The dioxin will spread
further, remedial options will be made more expensive by another year of sedi-
mentation, the day when fish and shellfish will be healthy to eat will recede further
into the future. And, most tragically, the health of scores of New Jerseyans will re-
main at great risk for years to come.

2. Ringwood Mines

For years, the Ford Motor Company dumped paint sludge from its manufacturing
operations in old mine shafts and uncontrolled dump sites in Ringwood, New Jersey,
leaving waste bearing lead and other toxins over more than 500 acres in the small
Borough of Ringwood. The population of Ringwood numbers 13,000, and still
fewer—less than a hundred ? live in the immediate vicinity of the waste, but runoff
from the sites migrates to the Wanaque Reservoir, which serves more than 2 million
New Jersey residents.

Ringwood and the predominantly low-income families living near the waste had
long complained about the adequacy of Ford’s cleanup effort, but EPA and DEP ig-
nored these complaints for years.# As a result of effective advocacy by the Borough
and local residents, and a superb investigative series by the Bergen Record news-
paper, the community called my attention to the failures of the cleanup at the site.
New Jersey DEP undertook a renewed investigation, and found enormous volumes
of paint waste left in plain sight, adjacent to and inside the yards of local families,
where toxic exposure has been a fact of life for these residents for decades.

The regulatory failure at both the Federal and State levels that allowed this site
to be de-listed from the NPL is a tragedy of terrible proportions, and one not attrib-
utable to the current program. I credit EPA and its Regional Administrator, Alan
Steinberg, for responding to our calls to visit the site, for promptly recognizing that
this site should be re-listed on the NPL, and for requiring Ford to initiate a new
and more comprehensive cleanup.

Yet even in the aftermath of extraordinary agency failure, and EPA’s recognition
of the programmatic failure that left a distressed community at risk for years after
the site was deleted from the NPL, the cleanup process at Ringwood is hampered
in this second cleanup by funding shortfalls and lax enforcement.

Despite the earlier failure to give the community an adequate voice in the clean-
up, EPA from the outset refused our request for technical assistance grants that
would enable to community effectively to participate in the cleanup. Despite Ford’s
clear responsibility for the site and its earlier failures to perform an adequate clean-
up, EPA has repeatedly sided with Ford and against the citizens and the Borough
in the cleanup process.

For example, both the community and current DEP Commissioner Lisa Jackson
have asked for seismic studies to determine the impact of the waste and the cleanup
process on local ground stability, because local residences have been plagued with
sinkholes in the area of the contamination. Rather than compel Ford to perform this
needed work, EPA sided with Ford and against DEP and the community in deeming
the work unnecessary.

When Ford responded to the re-listing of the site by asserting liability against the
tiny Borough that had helped bring the egregious failures by Ford and EPA to light,
EPA again sided with Ford, and to this day has failed to enter a settlement that
would appropriately limit the Borough’s exposure to hostile litigation by Ford.

Here as elsewhere, EPA has demonstrated little willingness to compel more clean-
up work than the responsible polluter is willing to offer its taxpayers, has been un-

4] must note my disagreement with the recent conclusion, by EPA’s Inspector General, that
the past failures had nothing to do with minority and low-income composition of the community.
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willing to use its enforcement tools to ensure complete cleanup or to protect the Bor-
ough, and has not provided or required Ford to provide the funding needed for the
community to participate fully in the cleanup.

The long-suffering Borough of Ringwood and its residents, it appears, will suffer
still longer.

3. Imperial Oil

The Imperial Oil/Champion Chemical site encompasses 15 acres surrounded by
residential neighborhoods in Monmouth County, New Jersey. Past operations at the
site included waste oil reprocessing and agricultural chemical production, and the
legacy of those operations include waste oil, PCBs, and arsenic contamination. This
contamination has extended offsite and into a nearby creek. While there has been
some removal of contaminated soils from areas outside the fenced-in boundary of the
site, the remediation of the onsite contamination at the site of the former Imperial
Oil facility has been continually postponed due to lack of funding. EPA has relied
primarily on a fence to protect the local community and curious children from onsite
contamination at the facility.

The impact of funding shortfalls in the Superfund program has been especially
apparent in EPA’s management of the third phase or “operable unit” of the cleanup
(Operable Unit 3 (OU3). The Record of Decision (ROD) for OU3, which finally deter-
mines the cleanup plan, was signed in 1999. New Jersey DEP assumed the lead for
the design and engineering of OU3, and this work was substantially completed in
2001.

From 2002 onward, EPA continually rejected completed design work for OU3 on
trivial or pretextual grounds, while making clear the funding was unavailable for
the site even if EPA were to approve the designs. EPA staff inadvertently forwarded
to DEP staff internal correspondence in which EPA technical staff were directed to
find a technical basis to reject DEP’s OU3 design, because funding would not be
available for some time. Over time, New Jersey’s complaint over this impasse and
the funding shortfall became more vocal, joined by members of New Jersey’s con-
gressional delegation.

In 2006, EPA simply took over the lead for the site. Notably, but not credibly, the
agency reports on its website that it is still “designing” the relatively straight-
forward excavation remedy provided by OU3.

This is a site that is entirely dependent on adequate funding by the Superfund
program, the responsible parties being largely insolvent or defunct. While EPA’s
public descriptions of the site suggest that it has taken the last 8 years for two dif-
ferent agencies to design and agree to a remedy for a simple soil excavation, the
reality is that the cleanup delays are attributable to inadequate funding and failure
to manage for construction completion.

4. Roebling Steel

Another site where cleanup depends entirely on program funding and has been
delayed repeatedly is the sprawling Roebling Steel site, encompassing five hundred
acres along the Delaware River in Florence Township, New Jersey. All of the fund-
ing available from the responsible party was recovered in a Chapter 11 bankruptcy
proceeding in 1992.

The site is at the heart of the Township’s plans for economic redevelopment, a
fact highlighted by EPA’s award of a $100,000 planning grant for reuse of the site
and its stated willingness to enter a prospective purchaser agreement (PPA) with
potential redevelopers. But neither the modest planning grant nor a PPA can over-
come the principal obstacle to redevelopment of the site: protracted delays in EPA’s
cleanup of the site.

Despite repeated requests by DEP and the Mayor of Florence to EPA to fully fund
cleanup at the site, remedial activity at the site went into an extended hiatus
throughout my 4 years as commissioner. EPA staff privately attributed the hiatus
to funding shortfalls, whereas EPA’s public summaries of cleanup progress suggest
that delays are due to design of the relatively straightforward remedial action se-
lected for the site. Here again the remedy “design” process serves as a veil to ob-
scure the agency’s current failures of management and funding. Here again, the
remedy still-to-be funded is a simple excavation, presenting no unusual complexity.

As at Imperial Oil and Cornell-Dubilier (discussed below), the relatively uncompli-
cated nature of the remedial work that remains to be funded belies EPA’s claims
that construction completions have slowed due to the nature of the remedy rather
than management failure or funding shortfalls.
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EPA’s own portrayal of the site on its web pages illustrates starkly the extent of
delay. The third remedial action selected for the sight was completed in 1994. EPA
currently projects that design, not construction, of the fourth remedial action will
be completed in the fall of 2007 ? 13 years later. While other work, including a re-
vetment along the river, has been completed in the interim, little or no work oc-
curred for more than 5 years.

Given this pattern of funding shortfalls and cleanup delays over the past 6 years,
the Township of Florence can have no optimism as to whether and when the site
will be available for redevelopment and returned to productive use. Prospective pur-
chasers have little or no reason to choose redevelopment of this site over available
greenfield sites. And the site continues to be a source of toxic loadings to the adja-
cent Delaware River.

5. Berry’s Creek [ Universal Oil Products

As the Passaic River example illustrates, the failures of management, funding,
and enforcement that mark the current Superfund program appear especially pro-
nounced at contaminated sediment sites, even where (as on the Passaic) the con-
tamination at issue is primarily attributable to a single polluter. Current program
failures at these sites adversely affect not only surrounding human and natural
communities, but also hamper the good-faith efforts of responsible companies to
complete their cleanup work and resolve their liability.

The Berry’s Creek Superfund provides a New Jersey example of this problem. At
this site, remedial actions for the land portion of the site progressed, but the clean-
up process for the mercury contamination of marsh and river sediments has lan-
guished for years. At this site, one of the responsible parties repeatedly sought to
accelerate the pace of remedial investigation and feasibility studies, but found that
after many years EPA had done little more than have the responsible party fund
a literature search.

In response, the responsible party took the unusual step of asking New Jersey
DEP to assume the lead for the cleanup and undertake an accelerated remedial ef-
fort. While New Jersey DEP’s own program for hazardous site cleanup already was
overburdened, the good faith of the company in making this overture persuaded me
to make the request of EPA, either to have the State take over the lead or to jointly
develop an accelerated approach with EPA. EPA flatly rejected this request, but the
fact of the request demonstrates the level of frustration with the current program
pace even among responsible parties.

EPA did finally begin remedial investigation of the marsh and creek in 2005, but
there is little prospect of a remedial decision in this decade if current program ap-
proaches continue.

5. Cornell-Dubilier

The severity of Superfund funding shortfalls is further illustrated by the fact that
even sites with ongoing human and ecological suffer long delays in the queue for
funding.

Located in South Plainfield New Jersey, the Cornell-Dubilier Electronics site has
more than 540 residents living within one quarter of a mile of the site, and the site
includes direct surface water connections to ecologically sensitive tributaries of the
Bound Brook.

EPA has undertaken numerous emergency response and remedial actions at the
site, but funding shortfalls have delayed a number of major remedial actions called
for by the record of decision signed in 2004. In particular, there is an open and un-
controlled dump of capacitors that comprises, by EPA’s own description, the most
contaminated portion of the site.

This phase of the cleanup should have proceeded no later than 2005, but due to
funding constraints and the cleanup of the capacitor disposal area is not projected
by EPA to take place until later this year. In addition, expanded cleanup of commer-
cial and residential areas has progressed at an unduly slow pace ? by all accounts
because of inadequate funding.

In the interim, both the public and sensitive natural resources are being exposed
to PCBs, heavy metals, and toxic organic compounds.

CONCLUSION

Both broad statistics and the experience of states on the ground are consistent:
the Superfund program has lost its focus on completing cleanup work, is hamstrung
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by funding shortfalls, and is unwilling to make full use of the enforcement tools
Congress as given the agency.

The consequences for public health and the economy of affected communities in
New Jersey are profound. So too, are the consequences for New Jersey DEP, already
managing far more hazardous sites than its resources permit.

I am grateful to the subcommittee for focusing its attention on this vital public
health and environmental challenge.

Senator CLINTON. Thank you very much, Mr. Campbell.

Next, Michael Steinberg, Senior Counsel of Morgan, Lewis and
Bockius, and Outside Counsel to the Superfund Settlements
Project.

STATEMENT OF MICHAEL W. STEINBERG, SENIOR COUNSEL,
MORGAN, LEWIS AND BOCKIUS LLP, AND OUTSIDE COUN-
SEL, SUPERFUND SETTLEMENTS PROJECT

Mr. STEINBERG. Thank you, Madam Chairman and members of
the Subcommittee. It is a pleasure to be here this morning on be-
half of the Superfund Settlements Project.

Superfund is far from perfect, but I believe it functions more ef-
fectively today than it has during most of its life. Today, respon-
sible parties are cleaning up most of the sites on the NPL and they
are paying the full cost of those cleanups. It hasn’t always been
that way. At the orphan sites, where there are no responsible par-
ties, EPA uses the so-called trust fund to pay for cleanups.

This morning, I would like to address three issues: health risks,
financial management, and listing sites on the NPL.

First, Superfund is doing a better job than you might think in
reducing risks to public health. In fact, most NPL sites no longer
pose current health risks. How do we know this? Because Super-
fund has already eliminated human exposure to unsafe levels of
contamination at those sites. Without exposure, there is no risk.

Now, that is a pretty basic point, but it sometimes gets over-
looked. For example, the report issued last year by Professor
Steinzor looked at 50 NPL sites and said that they all posed major
health risks. In fact, that report looked at proximity, not exposure.
Again, proximity alone is not the same as exposure. Half of those
50 sites are listed by EPA as having human exposure under con-
trol. That means EPA found no exposure to unsafe levels of con-
tamination at those sites—not in the air, not in the soil, and not
in the groundwater or the surface water or the sediment. Again,
without exposure, there is no risk.

Of course, no one is suggesting that we walk away from those
sites. They still need to be cleaned up. But when we look at the
competing needs of other Federal programs that protect public
health and we try to establish priorities for getting things done, we
need to remember that most NPL sites no longer pose current
health risks.

Second, if we look at how EPA runs the Superfund program, I
would echo some of the comments made earlier that there is a
pressing need for stronger financial management. My written
statement offers a few recommendations that would conserve EPA’s
appropriation for use at sites where there are no responsible par-
ties. I would like to focus this morning on just one of those rec-
ommendations.
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A big chunk of EPA’s Superfund appropriation each year is con-
sumed by support offices that are not involved in cleanup. I am not
talking about administrative overhead. I am talking about things
like the Office of Inspector General, and the Office of the Chief Fi-
nancial Officer. These offices provide what are basically shared
services to all of EPA’s programs. Superfund alone has its appro-
priation raided to pay for those services, and these raids add up to
some $200 million each year, again some 15 percent of EPA’s budg-
et for Superfund, going to offices that are not involved in cleanups.

We would urge that this spending be sharply reduced beginning
in Fiscal Year 2008. This is the most direct and logical way to free
up more money for the program’s core mission of working on NPL
sites that lack responsible parties.

Third and last, let’s look at the NPL. Listing a site on the NPL
creates a long-term financial obligation for Superfund. So before a
site is listed, we should ask whether other approaches might work
just as well or even better. For example, the State’s voluntary
cleanup program might encourage responsible parties to move for-
ward with a faster and more efficient cleanup. EPA agrees in con-
cept, and that is why they call the NPL the tool of last resort. But
it is difficult to tell whether EPA is looking at those other ap-
proaches before it lists a site.

If you open the Federal Register and you look at a proposed list-
ing, you will notice that EPA never says why it wants to list the
site. It doesn’t say whether it has looked at other approaches. This
means that communities and interested parties can’t submit mean-
ingful comments on proposals to add sites to the list.

Whatever EPA’s reasons for listing sites, the real need here is for
transparency. Every proposed listing should say why EPA wants to
list the site and whether it looked at other approaches besides the
NPL. This way we will ensure that EPA is considering alternatives
and we will avoid using Superfund resources for sites that can be
addressed effectively through other programs.

Thank you very much.

[The prepared statement of Mr. Steinberg follows:]

STATEMENT OF MICHAEL W. STEINBERG, SENIOR COUNSEL, MORGAN, LEWIS AND
Bockius LLP, AND OUTSIDE COUNSEL, SUPERFUND SETTLEMENTS PROJECT

EXECUTIVE SUMMARY

Superfund today is a mature program that has addressed most of its original
workload. Construction of the remedy has been completed at most of the sites on
the Nziltional Priorities List, and even more NPL sites have human exposure under
control.

Today, private parties are cleaning up most of the sites on the NPL, and they are
paying the full cost of those cleanups. The Trust Fund is used to pay for the “orphan
sites” where no responsible parties can be found to perform the work.

Despite Superfund’s many accomplishments, there is still room for improvement.
By strengthening its financial management controls, EPA can and should do more
with its annual Superfund appropriation.

Specifically, EPA should conserve more of its annual appropriation for the core
mission of the Superfund program—completing long-term cleanup at NPL “orphan
sites.” Among the key steps EPA should take are these:

e spend less money on support services from EPA offices that are not involved
in actual site cleanups;

e provide all stakeholders a meaningful opportunity to comment on proposed ad-
ditions to the NPL;
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e exercise centralized management control over remedy selection decisions that
shape Superfund’s long-term financial obligations;

e spend less money on oversight of work performed by experienced private par-
ties; and.

e spend less money on non-emergency removal actions.

INTRODUCTION

The Superfund Settlements Project (“the Project”) appreciates the opportunity to
share with the Subcommittee some industry perspectives on the Superfund program
as it operates today. The Project is a not-for-profit association of major companies
from various sectors of American industry. It was organized in 1987 in order to help
improve the effectiveness of the Superfund program by encouraging settlements,
strearéllining the settlement process, and reducing transaction costs for all con-
cerned.

The members of the Project share an extraordinary degree of practical, hands-on
experience with the Superfund program. They have been involved at literally hun-
dreds of Superfund sites across the country over the last 25 years. Representatives
of the Project have testified before Congress on many occasions regarding various
aspects of the Superfund program. The Project has also played an active leadership
role in the national policy debate over many Superfund issues, and has been a
strong supporter of EPA’s Superfund Administrative Reforms since they were an-
nounced in 1995.

Collectively, the Project’s members have spent well over six billion dollars onsite
cleanups and site studies since 1980. That spending covered not only the companies’
own shares of liability, but also sizable shares attributable to other parties that
were defunct, insolvent, or otherwise unable to pay their fair shares. On top of that,
these companies also paid out hundreds of millions of dollars more in Federal
Superfund taxes during the first 15 years of the program’s life. All told, these com-
panies have paid far more than any fair or equitable measure of their actual respon-
sibility for the contamination at these sites.

OVERVIEW

Superfund is a mature program that has largely accomplished its goals, albeit at
a cost that was not always justified by the risks being addressed.! The gaps in envi-
ronmental regulatory programs that led to the creation of many Superfund sites
have been filled by the Clean Water Act, the Resource Conservation and Recovery
Act, and the Toxic Substances Control Act. Given the substantial deterrent effect
of those statutes, Congress has a right to expect that fewer sites are being created
that will require remediation in the future, and this is consistent with our experi-
ence.

Today, private parties are cleaning up most of the sites on the National Priorities
List (“NPL”), and paying the full cost of those cleanups. The Superfund Trust Fund
is paying for cleanups at the “orphan sites” where no responsible party exists.2

Superfund has also largely addressed its original workload. Significantly, con-
struction of the remedy has already been completed at most of the sites on the NPL.
Today, Superfund is working on the remaining NPL sites, which include some of the
largest, most complex, and most challenging sites.

In this statement, we first describe the evolving partnership between EPA and in-
dustry that has enabled the Superfund program to achieve notable successes, par-
ticularly since EPA’s announcement of major administrative reforms in October of
95. Then we turn to some of the pressing challenges currently facing Superfund.

The central theme that connects all of these challenges is the need for EPA to
El]gzage its annual appropriation more effectively than it does today.3 Currently,

1EPA considers “cost-effectiveness” only to a limited extent. 40 C.F.R. 300.430(f)(1)(ii)}(D)
(2006). EPA does not consider the more fundamental questions as to the relative costs and bene-
fits of alternative remedial actions. See generally State of Ohio v. United States EPA, 997 F.2d
1520, 1532 (D.C. Cir. 1993) (“there is nothing in section 121 [of CERCLA] to suggest that select-
ing permanent remedies is more important than selecting cost-effective remedies”).

2This includes “orphan sites” where the responsible party is insolvent, or has been exempted
from liability by Congress. The Trust Fund is also paying for general informational and outreach
programs such as technical assistance to community groups, research and development, reme-
dial and brownfields policy development, and public participation.

3The Superfund budget is about 50 percent bigger than the budget for the Food Safety and
Inspection Service, which protects the nation’s meat, poultry, and egg products.
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e transfers a significant fraction of its appropriation each year to EPA support of-
fices that are not involved in actual cleanup work;

e assumes new long-term financial obligations each year with little transparency
and limited review by senior management; and

e spends money each year on projects that are not high priorities and activities
that are not essential.

In sum, EPA is not yet managing its Superfund “income” or “expenses” as well
as it can. In the spirit of constructive criticism, we offer today a series of rec-
ommendations aimed at helping EPA address these challenges. In particular, EPA
should:

e conserve more of its annual Superfund appropriation for long-term cleanup
work at NPL sites that have non-performing PRPs;

e provide greater transparency for its new NPL listings;

e exert greater management control over the key cleanup decisions that increase
Superfund’s long-term financial obligations; and

e reduce unnecessary spending on oversight and non-emergency removal actions.

I. SUPERFUND TODAY REFLECTS A HIGHLY SUCCESSFUL PARTNERSHIP
BETWEEN EPA AND INDUSTRY.

Although the Superfund program has generated extraordinary levels of con-
troversy and criticism, EPA has, over time, developed institutional capability and
expertise, solved problems, improved relationships, and ultimately established a pro-
gram that performs a critical function in society. To be more specific:

e tens of thousands of contaminated sites have been evaluated,;

e short-term removal actions have been taken at several thousand of those sites;

e longer-term remedial actions have been completed at most of the non-Federal
sites on the NPL;

e construction is underway at most of the remaining NPL sites; and

e human exposure is under control at most NPL sites.

Superfund—once a topic of intense public concern, dominated by controversy and
emotion—has fundamentally achieved its objectives and accordingly has receded in
the public focus. Today a general public recognition exists that at most sites, the
actions that should be taken are being taken.

In the process and in recent years, EPA has also worked to improve relationships
with Potentially Responsible Parties (“PRPs”) and has minimized its previously
confrontational approach to private parties. For the most part, there now exists an
atmosphere of cooperation and mutual respect. EPA should be commended for its
accomplishments in this field.

It should also be recognized that industry has made major contributions to the
success of this program. At site after site across the country, companies rose to the
challenge. They organized PRP groups, established committees within those groups,
investigated the conditions of contamination, and developed action proposals. Once
EPA selected the remedies, those companies carried out remedial actions, and today
they are managing long-term operation and maintenance at most sites. They pro-
vided the leadership, the technical resources, and the funding to perform required
work at an ever-increasing percentage of contaminated sites. That percentage is now
greater than 70 percent of NPL sites.

Welcoming the more cooperative spirit that EPA has demonstrated since adoption
of the administrative reforms in 1995, those companies have themselves taken pride
in the results of this program. They have earned the right to be regarded as con-
structive partners in the achievement of success under Superfund. They will con-
tinue to be constructive partners in addressing other sites through other cleanup
programs.

Despite Superfund’s notable successes, however, the program still has consider-
able room for improvement. In particular, EPA can and should be more efficient
with the money it receives each year from Congress. Accordingly, in the spirit of
constructive criticism, we describe below several ways in which EPA can direct more
of its annual Superfund appropriation to the core mission of completing long-term
cleanup at NPL “orphan sites.” Importantly, all of the measures that we recommend
here are steps that EPA can take without the need for legislative action or rule-
making.
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II. EPA SHOULD CONSERVE MORE OF ITS SUPERFUND APPROPRIATION
FOR CLEANING UP NPL “ORPHAN SITES.”

Currently, some $200 MM/yr of EPA’s annual Superfund appropriation is directed
not to the Office of Solid Waste and Emergency Response (“OSWER”), but to other
EPA offices that provide varying degrees of indirect support to the Superfund pro-
gram. These other offices include:

e Office of Research and Development (“ORD”);

e Office of Administration and Resource Management (“OARM”);
o Office of the Chief Financial Officer (“OCFO”);

e Office of Inspector General (“OIG”);

o Office of Policy and Environmental Information; and

e Office of General Counsel (“OGC”).

The net effect of these transfers is that nearly one-fifth of the total Superfund ap-
propriation is diverted to other EPA offices that are not actually involved in clean-
ing up any Superfund sites. Congress should find this unacceptable, for several rea-
sons.

First, $200 million is a lot of money, particularly in comparison to the total
amount that EPA actually spends on cleanup work. For example, the amount trans-
ferred to other offices in fiscal year was about the same as the total amount that
EPA spent that year on Remedial Design and Remedial Action at NPL sites—the
core mission of the Superfund program. In essence, Superfund has been spending
about as much on indirect support in non-Superfund offices as it has been spending
on actual cleanup of NPL sites.

Second, the dollar amounts of these annual transfers to other offices were estab-
lished years ago. These amounts apparently have not been revisited in light of the
current level of program support that is actually needed from these other offices.
Thus, it is not clear that these allocations reflect Superfund’s current needs, or that
they reflect sound management decisions about the wisest use of public funds.

Third, we know of no sound policy reason why the Superfund program should pay
for the support of OARM, OCFO, and OIG, among others. These support offices pro-
vide shared services to EPA’s many programs, which is why these offices are di-
rectly funded by Congress as part of EPA’s annual appropriation. The current prac-
tice of having the Superfund program pay for these shared services is a glaring de-
parture from the normal practice, both at EPA and throughout the Federal Govern-
ment.

Finally, apart from the magnitude of these transfers to other offices, the transfers
are open-ended, in the sense that any funds not actually used by the offices receiv-
ing the transfer apparently remain available for their use in subsequent fiscal years.
Any funds not actually used in a given year should be returned to OSWER at the
end of that year, so that they may be used on cleanups.

For all of these reasons, we recommend that EPA scrutinize its use of the annual
Superfund appropriation and conserve more of that money for the core mission of
the Superfund program.

III. EPA SHOULD MAKE ITS NPL LISTINGS FOCUSED AND TRANSPARENT.

Each new site listed on the NPL imposes long-term financial obligations on the
Superfund budget for many years to come. We believe that new sites should be list-
ed on the NPL only after (1) a specific finding that they require Federal intervention
because no other options will work (“the tool of last resort”), and (2) a transparent
process that allows the public to comment fully on the listing. We address these two
points in turn.

A. NPL LISTING SHOULD REMAIN THE “TOOL OF LAST RE-
SORT.”

In thinking about the purpose and scope of the NPL, it is helpful to bear in mind
the lessons learned during the past 25 years in three main areas:

e the universe of contaminated sites;

o the alternatives available for addressing those sites; and

o the strengths and weaknesses of the Superfund NPL program.

We briefly address each of these points below, before explaining why the NPL is,
and should remain, the “tool of last resort.”

First, experience has dramatically changed our knowledge about the number and
character of contaminated sites throughout the country, as well as the risks associ-
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ated with them. Rather than facing a few hundred sites, each of which was initially
believed to pose severe threats to public health, it now is clear that we have a great
many sites, most of which pose relatively small, if any, risks. For example, one EPA
count of potential Brownfield sites indicated over 600,000 sites perceived to be af-
fected by contamination, the great majority of which either are being addressed
through State programs or pose no severe or immediate risk to human health or
to the environment. These factors mean that instead of “making a Federal case” out
of each site, the framework for response should emphasize state, local, and private
efforts, rather than “making a Federal case” out of each site.

Second, there are now more ways to address contaminated sites than when Super-
fund was enacted in 1980. Virtually all states have developed their own “mini-
Superfund” programs and voluntary cleanup programs that have achieved success.
In addition, at the Federal level, EPA’s RCRA corrective action program governs
thousands of operating facilities, and another program covers underground storage
tanks.

Third, Superfund has attached a lasting stigma to some sites and the commu-
nities that surround them. In many cases, Superfund has also imposed excessive
operational, legal, and financial restrictions on these sites that will interfere with
their future reuse or redevelopment. Moreover, the cost at which Superfund has
achieved results ? some $35 billion in EPA appropriations alone since 1980, and at
least that much more in private sector spending—is widely viewed as far higher
than necessary or justified in light of the risks being addressed.

In hindsight, it seems clear that many sites addressed under Superfund did not
present major risks to human health or the environment.# Instead, sites were listed
on the NPL based on fairly crude assessments of their potential risks. Once a site
is listed on the NPL, however, the focus shifts from risk reduction to “cleanup,”
where progress is much slower and completion is maddeningly elusive. Ironically,
this focus on “cleanup” often delays or limits the risk reduction that should be Su-
perfund’s focus.

In light of this experience, it is clear that the NPL should be the tool of last re-
sort—a tool that because of its unique nature should only be used in those situa-
tions that require such a high-cost, inefficient mechanism. EPA adopted this term—
“the tool of last resort”—some years ago as its unofficial policy, but then failed to
communicate this policy clearly in its actual NPL listings. As we show below, the
resulting lack of transparency makes it difficult for local communities or other inter-
ested parties to understand why some sites are listed and others are not.

The circumstances warranting use of the Superfund NPL as “the tool of last re-
sort” include sites that:

e are severely contaminated; and
e pose immediate or severe risks; and
e have no near-term prospect of cleanup by viable PRPs.

Apart from the sites that meet the above criteria for NPL listing, nearly all other
sites should be managed under other programs, including the RCRA corrective ac-
tion program and the full range of State cleanup programs. If those other programs
are viewed as deficient in some respects, then those programs should be improved,
rather than shifting sites to Superfund and thereby removing the incentive to rem-
edy the perceived shortcomings of those other Federal and State programs.5

Importantly, it is fully expected that PRPs—private companies, as well as govern-
mental departments and agencies—will continue to perform and fund cleanups at
sites they have contaminated. The point here is simply that Superfund is not the
appropriate mechanism to address most of these sites.®

We now turn to the process that EPA uses to list sites on the NPL, with a focus
on the need for transparency regarding the reasons why sites are being listed at
all.

4See, e.g., U.S. General Accounting Office, Environmental Protection ? Meeting Public Expec-
tations With Limited Resources 17—18 (1991) (GAO/RCED—91—97) (health risks from contami-
nated sites ranked relatively low by EPA scientists, but relatively high by the public).

5This same approach should also govern NPL delistings or deletions. It makes little sense to
keep a site in the NPL universe once it no longer meets the listing criteria.

6Similarly, EPA should discontinue its “Superfund Alternative Approach,” which brings sites
into a parallel program where they compete with NPL sites for resources.
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B. EPA SHOULD GIVE ALL STAKEHOLDERS A MEANINGFUL
OPPORTUNITY TO COMMENT ON LISTINGS THAT ARE
TRANSPARENT.

When it comes to transparency in government, more is better. Yet considering the
importance of NPL listings, EPA’s approach is relatively opaque—EPA never ex-
plains why it lists sites on the NPL.

EPA adds sites to the NPL each year. Yet EPA does so without offering any expla-
nation of what it seeks to accomplish by listing the new sites, what other option(s)
it considered for addressing those sites, or why it believes the other option(s) were
inadequate.” Because EPA refuses to reveal its thinking, local communities and
other interested parties have no opportunity to submit meaningful comments on
proposed NPL listings.

To address this deficiency, EPA should include in each proposed NPL listing a
statement that describes the other approaches that EPA considered for addressing
the site (e.g., State voluntary cleanup program). EPA should also explain why it be-
lieves NPL listing is the best approach for each site.

Based on that statement, the public could then submit comments that address the
full range of possible approaches to a site. Such comments might point out the avail-
ability of other approaches to getting the site cleaned up. EPA would then consider
those comments before making a final decision on whether or not to list the site.
The net result would be a huge increase in transparency, without any added cost
or delay.

In sum, strong centralized management of the NPL listing process will help in-
sure that the NPL remains “the tool of last resort,” so the Superfund will be con-
served for orphan sites. Second, greater transparency in the listing process will help
ensure that EPA has considered all viable options for addressing a site.

IV. SENIOR MANAGERS AT EPA HEADQUARTERS SHOULD BE ACTIVELY
INVOLVED IN KEY DECISIONS ABOUT SITE CLEANUPS.

After NPL listings, the next most important decisions in the Superfund program
are the selection of final cleanup plans for NPL sites. Each year, EPA issues new
Records of Decision (“RODs”) that select remedies for NPL sites around the country.

As a practical matter, each new ROD imposes financial obligations on the Super-
fund budget for years to come. If a site has no viable PRPs, or if the PRPs fail to
step forward, then EPA eventually ends up paying for the cleanup. In this way, each
new ROD effectively controls some of Superfund’s future spending. Given the high
cost of some cleanups, these “commitments” can amount to tens of millions of dol-
lars.

Because the RODs are so important in shaping Superfund’s long-term financial
needs, the senior program officials at EPA Headquarters should review them closely
before the final decisions are made. But that is not the norm today. Instead, EPA’s
Regional Offices usually have the final say on these cleanup decisions.

Specifically, under an EPA delegation of authority dating back to 1994, most new
RODs are signed by Division Directors in the 10 Regional Offices. Review by senior
program management at EPA Headquarters is typically quite limited. For all prac-
tical purposes, EPA Headquarters does not actively manage the rate at which the
Superfund program takes on new financial obligations each year.

We recommend that EPA take several actions to address this problem:

e revise its delegation of authority so that senior managers at EPA Headquarters
review new RODs before they are signed;

e expand its National Remedy Review Board so the Board can review more sites
and help insure that future remedy decisions are consistent with decisions at simi-
lar sites, technically sound, and, as required by section 121(a) of CERCLA, cost-ef-
fective; and

e revisit and expand its use of the Fund-balancing ARAR waiver, the “incon-
sistent applications of State standard” ARAR waiver, and the Technical Imprac-
ticability ARAR waiver to facilitate the selection and prompt implementation of cost-
effective remedies.

"EPA’s Federal Register notices give the names and locations of the sites EPA proposes to
list on the NPL, but they never explain what EPA hopes to accomplish by listing the sites. See,
e,g., 72 Fed. Reg. 53,5—(September 19, 2007) (proposing to list 12 new sites on the NPL without
giving any reasons for doing so).



74

V. EPA SHOULD SPEND LESS ON OVERSIGHT OF WORK PERFORMED BY
EXPERIENCED PRIVATE PARTIES.

A decade ago, then-EPA Administrator Carol Browner recognized that EPA de-
votes excessive contractor dollars and excessive full-time equivalent personnel to du-
plicative technical work and to monitoring the studies and cleanup work performed
by private parties (“oversight”). In a 1995 Administrative Reform, and again in guid-
ance a year later, Administrator Browner pledged a 25 percent reduction in over-
sight at sites with capable and cooperative PRPs.

Despite that 1995 proclamation, however, EPA has yet to implement the nec-
essary across-the-board reduction in oversight spending, or even institute a tracking
system for its own oversight spending. In fact, EPA only recently embraced the gen-
eral policy of tailoring oversight levels to reflect the experience of the private party
and its contractor, the complexity of the site, the nature and strength of any public
concern, etc.® In our experience, EPA typically performs the same amount of over-
sight of PRPs that have successfully performed numerous cleanups at other sites as
it did many years ago when those PRPs were just beginning to work on Superfund
sites. Clearly EPA could free up additional resources for remedial construction at
NPL sites by fulfilling its 10-year old pledge to reduce substantially its oversight
of work performed by experienced private parties.

VI. EPA SHOULD REFOCUS THE REMOVAL PROGRAM ON ITS ORIGINAL
PURPOSE OF ADDRESSING EMERGENCY SITUATIONS.

The Superfund removal action program was designed primarily to address emer-
gency situations that required an immediate response. Yet today, relatively few re-
moval actions involve emergencies.

In fact, most removal actions now consist of so-called “time-critical” actions, where
EPA believes that work should be commenced within 6 months, and “non-time-crit-
ical” actions, where there is even less urgency involved. Of the 2,440 removal ac-
tions that EPA selected during the period from fiscal year through fiscal year 9, a
total of 1,892 (77.5 percent) were either “time-critical” or “non-time-critical” actions.?®
Thus, less than one-fourth of all removal actions involved emergency situations.

Given the availability of other Federal and State cleanup programs, it appears
that spending some $250 MM/yr to perform primarily non-emergency actions is not
a wise use of the Superfund budget. Superfund removal actions should focus on
those sites, orphan or otherwise, that need immediate action to address actual emer-
gencies.

The point here is not to launch a debate over the precise contours of the term
“emergency.” Rather, the idea is to limit the removal program to sites that present
an emergency under some reasonable definition of that term. Most Superfund re-
moval actions today, by EPA’s own definitions, do not involve emergencies in any
sense of the term. Accordingly, the removal program should be refocused on its
original purpose.

RESPONSE BY MICHAEL W. STEINBERG TO AN ADDITIONAL QUESTION
FROM SENATOR BOXER

Question 1. The Superfund statute gives EPA the role of helping to protect the
public interest by ensuring that cleanups are done right, so that families can safely
raise their children and communities can safely use their land. In your testimony,
you call for reducing such oversight. How would inadequate cleanups be addressed
if reduced oversight results in problems with cleanup?

Virtually all potentially responsible parties (“PRPs”) recognize and agree that ap-
propriate oversight of investigative and cleanup work performed by PRPs con-
stitutes an essential safeguard toward assuring proper performance of the work and
enhancing public confidence. That said, however, the manner in which oversight has
been performed under Superfund has long been a source of friction between EPA
and PRPs.

8See Using RCRA’s “Results-Based Approaches and Tailored Oversight Guidance” When Per-
forming Superfund PRP Oversight (December 22, 2006). Having belatedly embraced the policy
of “tailored oversight,” EPA now needs to develop training and communications tools to ensure
that this new policy takes hold in the 10 Regional offices. This will be made more difficult by
the bureaucratic reality noted earlier: the EPA Regions are accustomed to a highly decentralized
system where Headquarters has delegated most of the key decisionmaking authority.

9K. Probst, et al., Superfund’s Future—What Will It Cost? at 25, Table 2—4 (2001).
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EPA’s Superfund program grants to the Remedial Project Managers in the Re-
gions extremely broad discretion to tailor their level of oversight activities based on
a host of site-specific variables, including the complexity of the site, the particular
phase of the Remedial Investigation of Feasibility Study (“RIfF'S”) or Remedial De-
sign of Remedial Action (“RDfRA”) work involved, and the caliber of the PRP tech-
nical team that is performing the work. Despite this inherent flexibility, however,
EPA oversight spending has frequently reached excessive levels in relation to the
scope and cost of the work being performed. Of particular concern are direct con-
tract expenditures to pay for the services of EPA’s oversight contractors.

In general-and recognizing that major differences exist from Region to Region and
from site to site—EPA project managers have failed to maintain effective control
over the outside contractors who actually perform the vast majority of oversight ac-
tivities. Those contractors often determine how much oversight, and what kind of
oversight, is performed—even though the contractors have a direct financial interest
in maximizing such oversight.

EPA PLEDGES TO REDUCE OVERSIGHT

The clamor for oversight reform was one of the reasons that EPA’s 1995 Super-
fund Administrative Reforms featured a reform entitled “Reduce Oversight for Coop-
erative Parties.” Specifically, Administrator Carol M. Browner declared that EPA
would “reward [cooperative] parties by significantly reducing or tiering oversight
while continuing to exercise sufficient oversight to ensure that the work is per-
formed properly and in a timely manner.”

In explaining this reform, EPA stated:

As the Superfund program has matured, parties have developed a considerable
body of experience in conducting response activities at sites. Some not only have
used this experience to perform high quality work but have acted cooperatively with
EPA throughout the cleanup and enforcement processes. In recognition of this devel-
opment, and to promote further cooperativeness, EPA will reward such parties by
significantly reducing or tiering oversight while continuing to exercise sufficient
oversight to ensure that the work is performed properly and in a timely manner.
Reduction of such oversight will result in decreased transaction costs for EPA and
cooperating parties.

On July 31, 1996, EPA’s two lead Superfund offices jointly issued guidance on the
implementation of this new reform. The guidance contained several key directives.

First, it established a specific numerical goal for reducing oversight. According to
the oversight activities.” Moreover, “EPA’s overall goal is for a nationwide 25 per-
cent reduction in oversight costs over the next year at these 100 sites.”

Second, the 1996 gUidance also called for expanding the reform beyond the initial
100 sites. It directed the Regions to evaluate “every site where the PRP is per-
forming the RifF'S, the RD/RA, or the [EE/CA] and response action for non-time-crit-
ical removals” to determine whether “the level of oversight can be reduced without
reducing the level of protection at a site.” Where such reductions could be achieved,
the guidance specifically directed that “[reductions in oversight costs should be im-
plemented as soon as possible.”

Third, the 1996 guidance directed that “[alt the time of annual billing, Regions
should provide PRPs with an estimate of the oversight costs for the next year.”

In May of 1997, the General Accounting Office (“GAO”) reported to Congress on
EPA’s implementation of the 1995 administrative reforms. With respect to the “Re-
duced Oversight” reform, GAO stated:

According to EPA’s annual report on administrative reforms and other agency doc-
uments, EPA has reduced or plans to reduce its oversight of potentially responsible
parties at over 100 sites. Although EPA stated that such reduced oversight lowers
litigation costs for EPA and cooperating parties, EPA officials could provide us with
no data to demonstrate such results to date.

At about the same time that GAO issued its report, Dr. J. Winston Porter, former
Assistant Administrator of the Office of Solid Waste and Emergency Response
(“OSWER?”), issued a proposal for “Simplifying Superfund.” Dr. Porter described the
oversight problem (and the solution) as follows:

Another prime reason why site studies take so long is that regulators, particularly
EPA and their contractors, conduct overly tedious and lengthy reviews of every as-
pect of work by PRPs or others. These reviews include such repetitive “process”
items as work plans, sampling plans, and quality assurance plans.

It is first recommended that the amount of money allocated to regulatory over-
sight be reduced in order to truncate the process.
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Second, EPA should sharply curtail the number of documents requiring EPA or
other regulatory review.

That was more than a decade ago. Today, EPA still does not track how much it
spends on oversight. As a result, it 1s impossible to determine whether oversight has
actually been reduced, as Administrator Browner pledged in 1995.

TAILORED OVERSIGHT

To its credit, EPA did issue Superfund guidance last year that incorporated a
“Tailored Oversight” guidance document previously issued by the RCRA corrective
action program. Conceptually, tailoring oversight to the needs of particular sites en-
sures that cleanups are done right, while freeing some of EPA’s limited resources
for other important tasks.

It remains to be seen what impact this recent Headquarters guidance document
will have in a program as heavily decentralized as Superfund. It would be important
to know, for example, whether program managers at EPA Headquarters have un-
dertaken any concrete initiatives to encourage the Regions to apply the Tailored
Oversight approach, or to monitor and track future Regional decisions regarding
oversight.

RELATIONSHIP TO CLEANUPS

With this background, it must be emphasized that the possibility of an “inad-
equate cleanup” being performed at a site is not a sound reason to maintain the
current regime of virtually unlimited oversight. First, most PRPs already have every
incentive to develop and perform sound cleanups. They seek to be responsible cor-
porate citizens and community members. PRPs also know full well that their legal
liability does not end when they finish the cleanup.

Second, if a cleanup is “inadequate,” it is apt to be because new information has
come to light that was previously unknown to both EPA and the PRPs. Perhaps
some contamination was not detected, or perhaps new scientific information is re-
leased about a particular compound that was detected. This sort of thing happens
occasionally, but infrequently. The key point is that it cannot be prevented by piling
on oversight resources on the front end.

Third, if a cleanup is found to be “inadequate,” the PRPs typically remain legally
responsible for any additional work that is needed. Section 122(f) of CERCLA se-
verely limits the terms of cleanup.

RESPONSE BY MICHAEL W. STEINBERG TO AN ADDITIONAL QUESTION
FROM SENATOR INHOFE

Question 1. Many think that when the Superfund tax was in effect it was some
kind of “polluter pays” tax. Is this how the Superfund tax worked and if reinstated
today how would it work?

Response. In answering this question, we first address the rationale for the Super-
fund taxes, and then explain why Superfund today is a “polluter pays” program
even though the taxes expired over a decade ago.

THE RATIONALE FOR THE SUPERFUND TAXES

When Congress enacted Superfund in 1980, it was generally expected that EPA
would perform most of the cleanups, using public funds to pay for them. A typical
Superfund site was expected to be an abandoned dumpsite.

In that context, the Superfund taxes seemed a natural mechanism to shift finan-
cial responsibility for the cleanups to the sectors of society that were perceived to
have largely caused the problem. In the early 1980’s, EPA in fact did most of the
investigations and cleanups. For many companies, their tax payments in those years
far exceeded their payments for work at sites, and EPA used its Superfund budget
to clean up many sites that had been contaminated mainly by industry.

During the 1980’s, however, EPA began to successfully use the law’s Draconian
liability provisions both to recover its costs from PRPs and, more importantly, to re-
quire PRPs to perform cleanup work themselves. This evolution in EPA’s enforce-
ment approach led to a better understanding of the problems that gave rise to
Superfund sites in the first place.

As EPA began to identify and confront the responsible parties at sites, it became
evident that the original assumption that Superfund sites were created by oil, chem-
ical, and large manufacturing and service companies was clearly in error. In fact,
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the responsible parties include many medium and small businesses and many in-
dustrial sectors not subject to substantial—or any—Superfund taxation, as well as
local and State governments, defunct and unidentifiable parties, and, in a surprising
number of cases, the Federal Government itself.

In 1989, a Senate committee report urged EPA simply to find a few deep-pocket
PRPs at each site and force them to do the work, using the strong-arm liability
power of Superfund. At about that same time, EPA issued its “Enforcement First”
policy, which was intended to put the responsibility for investigation and cleanup
on the PRPs at every site where viable PRPs could be found, thereby saving the
Superfund budget for sites without viable PRPs.

EPA’s dramatic change in practice is documented in the table below, which is re-
printed from page 43 of Superfund’s Future: What Will it Cost?, published in 2000
by Resources for the Future (“RFF”). From 1980 to 1986, PRPs performed the key
RifF'S studies at only 24 percent of the sites, and they performed the cleanup rem-
edy at only 33 percent of the sites. But from 1991 through 1999, when EPA’s “En-
forcement First” policy was in effect, these figures roughly doubled. PRPs performed
46 percent of the RIfFSs, and 73 percent of the actual cleanups. EPA understood
that this trend allowed it to leverage its Superfund budget far more effectively, and
so EPA has worked hard to have PRPs do the work at every site where liable par-
ties can be found.

Table 3-2. Comparison of Leads for Remedial Pipeline Actions by Time Period
{Percentage)

RIIFS Remedial design Remedial action

Period Fund-fead PRP-iead Fundlead PRP.ead .Fund-lead PRP-iead

FY 1980-
FY 1986 76% 24% 63% 37% 67% B%
FY 1987~
FY 1990 52% 48% 49% 51% 54% 46%
FY 1991~
FY 1898 54% 46% 28% 2% 27% 3%

Source: Data provided o RFF by EPA, October 2000.

As a result of “Enforcement First,” PRPs perform the cleanups and reimburse
EPA for its response costs at most sites. For a smaller number of sites that have
viable PRPs, EPA has done the work and the PRPs have reimbursed EPA for its
expenditures, including its oversight costs and its indirect costs.

Today, virtually the only NPL cleanups that EPA actually pays for are those
where no viable PRPs exist—the so-called “orphan” sites. These sites generally were
not contaminated by the companies formerly targeted by the three Superfund taxes.
Instead, these sites were contaminated by companies that are defunct or insolvent,
or by other types of generators, such as municipalities. EPA’s narrowly limited role
in paying for cleanups is a fundamental change from the original expectations. It
has resulted from the tenacious and successful efforts of EPA to implement its “En-
forcement First” policy. And it has eroded the basic rationale for imposing the
Superfund taxes in the first place.

COMPANIES RESPONSIBLE FOR CONTAMINATION ARE PAYING FOR
CLEANUP, SITE BY SITE

For more than a decade, companies whose wastes contaminated sites have been
held directly responsible for cleanup costs, one site at a time. Through payments
to investigate and remediate sites at which they are PRPs, such companies are pay-
ing their fair share to address the national problem. In fact, at many sites they are
paying far more than their fair share, due to the joint and several liability feature
of Superfund.

At most sites, it is impossible to identify the origin of much of the waste, so the
PRPs that are identified must divide up the total costs among themselves. This
means that each viable PRP typically pays far more than its proportionate, fair
share of the costs to investigate and remediate the site.

Another factor that increases each PRP’s liability is that the allocations of respon-
sibility usually take place 30 to 50 years after the waste disposal occurred and a
number of the identified PRPs no longer exist. The wastes generated by such
defunct parties are referred to as the “orphan” share. Under joint and several liabil-
ity, the viable companies have to pay that share.
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In 1995, EPA partially recognized the inequity of that result and agreed to absorb
part of the orphan share, subject to severe limitations. EPA now absorbs part of the
orphan share in certain settlement agreements, but only up to 25 percent of the cost
of the work to be performed under the settlements, and only if that amount can be
written off against EPA’s claim for past costs at the same site. The Agency recog-
nized that these constraints meant that responsible parties would still be asked to
pay excessive shares. EPA, “Interim Guidance on Orphan Share Compensation for
Settlors of Remedial Design/Remedial Action and Non-Time-Critical Removals”
(June, 1996).

At the same time, EPA also committed to join parties in an equitable manner
rather than focus on a few deep-pocket PRPs. But in our experience, EPA enforce-
ment efforts continue to focus mainly on the larger private sector parties alleged to
be involved at sites.

In a nutshell, existing large corporations responsible for past disposal of haz-
ardous waste are typically required to pay the full costs of cleaning up the sites
where their wastes were sent—including the “orphan” share. Under this approach,
their obligations are discharged in full and then some. Indeed, at least some of these
companies have paid three times—once as PRPs to remediate their sites, again as
the larger viable parties forced to absorb the orphan shares, and yet again as cor-
porate taxpayers to support the general Superfund program. They have more than
paid their fair share.

THE SUPERFUND TAXES ARE NOT NEEDED TO IMPLEMENT “POLLUTER
PAYS”

Because viable PRPs are already paying for cleanups, the Superfund taxes are not
needed to maintain the “polluter pays” principle. Superfund is already overwhelm-
ingly a “polluter pays” program. It is typically only at “orphan” sites, where no re-
sponsible parties exist, that EPA performs cleanups using general revenues. This is
entirely fair, because the companies formerly targeted by the Superfund taxes did
not create those “orphan” sites.

It must also be recognized that there are other important respects in which the
“polluter pays” principle has been departed from under Superfund. That is because
EPA and Congress have elected to release certain groups of responsible parties from
their full liability as PRPs, either by providing preferential settlements (as in the
case of municipalities or very small private parties) or by granting full exemptions
(as in the case of scrap dealers, certain small businesses, and lenders). In many in-
stances the shares of liability that would have fallen on these parties have been im-
posed on the remaining PRPs. These dynamics have distorted any pure application
of the “polluter pays” principle. They have instead substituted a “Deep Pocket-Easy
Target” policy. Government should not further compound this distortion of “polluter
pays” by reimposing the taxes on a group that has paid, and is paying, more than
its fair share.

2. When the Superfund tax was in effect, did it correlate to the
amount of money that EPA spent on cleanups?

The short answer is “no.” This fact was documented by the U.S. Government Ac-
cotantability Office, which in 2005 reported that “total funding for the Superfund
an

Brownfields programs and the Superfund-related programs of the ATSDR and
NIEHS, in current year dollars, remained relatively constant from fiscal year 1993
to fiscal year 2005.” U.S. Government Accountability Office, Hazardous Waste Pro-
grams: Information on Appropriations and Expenditures for Superfund, Brown
fields, and Related Programs 2 (June 30,2005) (GAO-05-746R) (emphasis supplied).
In other words, Congress appropriated roughly the same amount for Superfund in
each of those 13 consecutive fiscal years, from fiscal year to fiscal year 5. For exam-
ple, Congress appropriated almost the same amount (in current year dollars) in fis-
cal year 5, the last year that the three Superfund taxes were still in effect, as it
did 1in fiscal year 6, a decade after those taxes had expired.

3. Why do you think there is a decline in the number of cleanups
from the 1990’s?

There has certainly been a decline in the average number of sites listed by EPA
each year as being “Construction Complete,” i.e., physical construction of the remedy
has occurred. This decline is widely misunderstood.
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First, the enactment and implementation of the Resource Conservation and Re-
covery Act, the Toxic Substances Control Act, and other environmental statutes that
impose liability for releases of hazardous substances has already achieved the de-
sired end result: fewer sites that require remediation are being created. To presume
that the number of sites requiring cleanup under CERCLA should remain constant,
or even increase, is to ignore the positive effects of these other environmental stat-
utes.

Second, investigating and cleaning up a site on the National Priorities List
(“NPL”) typically takes about a decade and, for complex sites, several decades. That
process is sometimes referred to as the “remedial pipeline.” EPA has calculated that
the average duration of this process from start to finish (not counting post-construc-
tion operation and maintenance) is 8.1 years. RFF, on the other hand, found that
a more accurate average duration is over 11 years. And even when “Construction
Complete” is achieved, long years of operation and maintenance still lie ahead.

Thus, the number of sites that reach “Construction Complete” in any given year
is only one measure of progress, and frequently not the most useful one. An exclu-
sive focus on that factor can obscure an accurate evaluation of total progress being
made, including the full range of intermediate and ultimate milestones being
reached, at all of the Superfund sites where work is underway.

Superfund in fact has made great progress in cleaning up the sites on the NPL.
After many years of tedious efforts to move sites through the initial stages of the
remedial pipeline, EPA has achieved “Construction Complete” at more than 1,000
NPL sites. With over two-thirds of the NPL sites now having accomplished this ob-
jective, it should come as no surprise that at some point there would be a reduced
number of sites crossing that particular checkpoint each year. This in no way sug-
gests that there has been a decline in the overall level or pace of cleanup activity.

Another factor, perhaps less obvious, helps to explain the reduced numbers of
“Construction Completes” in recent years. EPA made a deliberate policy choice in
the early 1990’s to focus first on those NPL sites that could be completed relatively
quickly—the “low-hanging fruit” of the Superfund program—and to defer work on
many of the larger, more complex NPL sites.

The payoff from this policy choice was record high numbers of “Construction Com-
pletes” throughout the 1990’s. But in a way, EPA was robbing Peter to pay Paul.
EPA now faces a smaller portfolio that is dominated by larger and more complex
NPL sites—and a public that has grown accustomed to those atypically high comple-
tion rates.

The numbers can be looked at in many ways. In the first 20 years of the program,
757 sites reached the point of “Construction Complete,” 411 of them in the 5 years
from 1996 through 2000. Those statistics yield an average of 82 completions per
year for those 5 years, but an average of 38 completions per year for the 20-year
period as a whole. Neither “average” is very meaningful, however, because at any
given point in time, so much work is being done at so many sites that simply is
not reflected in the number of sites that happen to reach any single milestone in
any particular year.

4. What are some ways that EPA could better manage their current
budget of $1.24 billion dollars?

The Superfund program today faces a range of financial management challenges.
The central theme that connects them is the pressing need for Superfund to live
within its means. Currently, the Superfund program:

e loses a large part of its annual appropriation each year to other EPA offices
that do not perform cleanups;

e takes on new long-term financial obligations each year without strong manage-
ment review, as new NPL sites are listed, new Superfund Alternative (“SA”) sites
are designated, and new Records of Decision are signed;

e spends money each year on projects that are not high priorities and activities
that are not essential; and

e fails to maximize the use of private sector funds by failing to offer incentives
for private companies to perform cleanups.

Taken together, these weaknesses mean that the Superfund program is not yet
effectively managing either its “income” or its spending to the extent necessary for
the program to live within its means. The following recommendations fall into cat-
egories that match up closely with these weaknesses.

Specifically, EPA should:
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1. CONSERVE FUNDS FOR OSWER

Currently, some $220 MM/yr of EPA’s annual Superfund appropriation is trans-
ferred to other EPA offices that provide varying degrees of support for the Super-
fund program.

These include:

o Office of Research and Development (“ORO”);

o Office of Administration and Resource Management (‘OARM”);
o Office of the Chief Financial Officer (“OCFO”);

o Office of Inspector General (“OIG”);

e Office of Policy and Environmental Information; and

o Office of General Counsel.

The net effect of these transfers is that nearly one-fifth of the total Superfund ap-
propriation is redirected “off the top” to other EPA offices that are not involved in
cleaning up sites. This is deeply troubling, for several reasons.

First, the amount of money involved here is very large, particularly in comparison
to the total amount that EPA actually spends to clean up sites. For example, the
amount transferred to other offices in fiscal year is about the same as the total
amount that EPA spent on RD/RA at NPL sites, the most important elements of
the Superfund cleanup program. To put it another way, Superfund is spending as
much on administration and indirect support—most of it provided by offices outside
of OSWER—as is spent on actual cleanups of NPL sites.

Second, the dollar amounts of these transfers were established years ago, and
have not been revisited in light of the level of program support currently provided
by these other offices. Thus, there is no basis to believe that the allocations reflect
current program needs.

Third, and last, there is no sound policy reason for the Superfund program to pay
for the support services of OARM, OCFO, and OIG, among others. These support
offices provide shared services to EPA’s many programs, and so they are directly
funded by Congress as part of EPA’s annual appropriation. The practice of having
the Superfund program pay for these services is a glaring departure from the nor-
mal practice, both at EPA and throughout the Federal Government.

Finally, apart from the magnitude of these transfers to other offices, the transfers
are currently open—ended, in the sense that funds not actually used by the offices
receiving the transfer remain available for their use subsequent fiscal years. Any
unused funds should be returned to OSWER at the end of each fiscal year so they
can be used for cleanups.

2. LIMIT GROWTH OF SUPERFUND DOCKET TO SITES THAT CANNOT BE
ADDRESSED THROUGH OTHER PROGRAMS

Each new site listed on the NPL—and each new site designated as a SA site pur-
suant to EPA guidance—effectively imposes long-term financial obligations on the
Superfund budget for years to come. New sites should not be listed or designated
absent a clear showing that no viable PRPs are willing to perform or fund the work;
the sites require Federal intervention; and no other alternative programs will work
(“the tool of last resort”).

Currently, EPA lists sites on the NPL (and designates sites as SA sites) without
making these findings. Sites are added to the Superfund docket even though viable
PRPs exist. Sites are added based upon very limited data. Sites are added without
attempting to quantify the actual risks they may pose.

Moreover, EPA’s current NPL listing process is not very transparent. As a result,
some 20-30 sites are typically added to the NPL each year with little explanation
of what other options were considered or why those options were judged inadequate.
(EPA recently began including in the docket a brief statement about the “Need for
NPL Listing,” but this alone does not permit stakeholders to evaluate, or comment
on, EPA’s decision—making.) Similarly, the SA designations are made pursuant to
poorly defined criteria and are shielded from public review and scrutiny.

Greater EPA Headquarters management control over the NPL listing process and
the SA designation process is mandatory in order to control the growth of the Super-
fund docket, which is an essential element of managing Superfund’s total “debt”
load into the future. Greater transparency in both processes is also critically needed.
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3. REDUCE UNNECESSARY SPENDING

The total amount actually available for cleanup each year is further limited by
the fact that EPA spends more money than is necessary on remedial actions and
on oversight. This situation could be improved in several ways.

A. Remedial Actions

Each new Record of Decision (“ROD”) selects a remedy for a Superfund site, effec-
tively imposing long—term financial obligation on the Superfund budget for years
to come. Yet dozens of new RODs are issued each year, and they are signed by
EPA’s Regional Offices (pursuant to delegations of authority), with little involve-
ment by the Superfund program management at EPA Headquarters. In practical
terms, then, program management is not managing the rate at which the program
takes on new financial obligations each year.

EPA should take several actions to address this problem:

o EPA Headquarters should review most new RODs before they are signed;

e the National Remedy Review Board should be given more authority to ensure
that future remedy decisions are both technically sound and, as required by section
121 (a) of CERCLA, cost-effective;

e EPA should expand its use of the Fund-balancing Applicable or Relevant and
Appropriate Requirement (“ARAR”) waiver, the “inconsistent applications of State
standard” ARAR waiver, and the Technical Impracticability ARAR waiver to facili-
tate the selection and prompt implementation of cost-effective remedies;

e Superfund’s approach to risk assessment should emphasize current land uses,
realistic exposure scenarios, and sound science.

B. Oversight of Cleanups Performed by Private Parties

As discussed above at pages 1-4, EPA could quickly free up additional resources
for remedial construction by fulfilling its 12-year old pledge to reduce its oversight
of work performed by PRPs.

4. FOCUS ON PUBLIC HEALTH THREATS

CERCLA authorizes the President to take actions to protect public health and the
environment. Section 104( a)( 1) of CERCLA, however, directs the President to “give
primary attention to those releases . . . [that] may present a public health threat.”
Despite this statutory directive, the Superfund program continues to devote some
of its scarce dollars to projects that present no “public health threat,” and indeed
may pose no significant risks to human health at all, but instead pose purely eco-
logical risks. EPA should prioritize its spending so that all of the NPL sites with
significant human health risks are addressed before any resources are directed to-
ward sites that present only ecological risks.

5. MAXIMIZE USE OF PRIVATE SECTOR FUNDS

Finally, the success of the Superfund program is heavily dependent upon
leveraging the resources of PRPs so that most cleanups are performed by PRPs
rather than by EPA. Although EPA has made progress in this regard, it has yet
to maximize the use of PRP resources. Indeed, given recent court decisions that re-
strict the ability of private PRPs to file contribution claims against other liable par-
ties, EPA needs to do far more than it has done in the past simply to maintain the
current level of PRP-Iead cleanups.

To maximize the number of PRP-Iead cleanups, EPA should provide PRPs with
greater incentives to reach settlements. Among the many potential incentives are
the following:

e meaningful orphan share funding, where EPA agrees to either pay part of the
costs, or to waive some or all of its claim for past costs, in order to account for or-
phan shares;

e expanded access to special site accounts, which typically contain money col-
lected from small parties that should be disbursed to the performing parties at the
site;

e “carve-outs” whereby EPA pursues non-settlers for portions of site work and/or
EPA past costs; and

e consent decree language that is more flexible and balanced than the provisions
of the Model RD/RA Consent Decree.

In closing, it was a pleasure to be able to testify before the Subcommittee at the
October 17, 2007 hearing. If you or your colleagues have any questions about this
letter, or require any additional information, I would be pleased to be of assistance.

Senator CLINTON. Thank you very much, Mr. Steinberg.
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Our final witness is Lenny Siegel, Director of the Center for Pub-
lic Environmental Oversight.

STATEMENT OF LENNY SIEGEL, DIRECTOR, CENTER FOR
PUBLIC ENVIRONMENTAL OVERSIGHT

Mr. SIEGEL. Senator Clinton, members of the Subcommittee, I
appreciate the opportunity to appear before you today to relate
what I have learned about Superfund from communities through-
out the United States.

Last week, when I contacted grassroots activists from the com-
munities that I am featuring in my testimony, they responded
promptly, and were in fact excited that their stories might be told
in the Nation’s Capital.

Over the past quarter century, the Comprehensive Environ-
mental Response, Compensation and Liability Act, commonly
known as Superfund, has been an important instrument for pro-
tecting public health and the environment in the United States.
Today, with the Superfund account depleted, seriously contami-
nated sites suffer from inadequate cleanup, inefficiencies, and in-
equities.

I highlight four sites in my community plus three others, which
I have visited within the past year, to illustrate what the shortage
of fund money means to the people who live, work or attend school
on or near some of the Nation’s most contaminated properties.
These include sites on the Superfund national priorities list, as
well as many that should be. My focus today is onsites that are de-
pendent upon the Superfund itself.

At the Orion Park Military Housing Area in Mountain View,
California, the shortage of resources has severely handicapped U.S.
EPA’s ability to address offsite sources, preventing it from requir-
ing the Navy to conduct onsite cleanup, and forcing NASA’s adja-
cent Ames Research Center to expend its own resources on con-
tamination migrating from the site.

Contamination prevented the development of new military hous-
ing on the site, and the military personnel at the planned Armed
Forces Reserve Training Complex will be a long-term risk from
vapor intrusion and the migration of subsurface contamination into
buildings.

I might add there are no current exposures there. They evicted
all the residents. A local paper wrote, “the Army’s plan to build a
huge training center at Moffett Field on a site it knows is contami-
nated with carcinogenic gas should be halted at least until warn-
ings from local environmentalists are acknowledged and the dan-
gers are mitigated.”

In Victor, NY, trichloroethylene from apparent illegal dumping
has poisoned private wells and released toxic vapors into homes. A
fund-led cleanup could protect the impacted families, but the
Superfund does not have enough money for it to make much sense
even to add the site to the NPL. Earlier this month, Jackie Barry,
whose family home has been directly impacted, recently sent a
message to “anyone who cares” on the Internet: “it has been 6
months since news broke of the contamination. It has been 17
years that it existed. Why would we think that anything could be
accomplished? I sit here in my home with my family and pray
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every day that someone will listen. For God’s sake, there has been
death and illness and who knows what else is here.”

In Ambler, PA, EPA successfully capped two asbestos waste piles
14 years ago, but exposed piles not on the National Priorities List-
ed are slated for redevelopment, with neighbors fearing that the
current exposures will be increased with the release of develop-
ment-associated asbestos dust, and would like EPA to list the site
and fund the response. But as long as the fund is depleted, this ap-
pears unlikely. In my written testimony, I have a picture of what
they call a removal action at that site. It says “don’t create dust.”
It is a sign.

Sharon McCormick, who lives within breathing distance of the
piles, asked: “If you can make your presentation to the Senate, now
would be a good time because we are desperate down here. Devel-
opment on asbestos waste of this magnitude has never been done
before. Please help me.”

There is consensus support for the dredging of polychlorinated
biphenyls from New Bedford Harbor, Massachusetts, a Superfund
mega-site. This is a place where I have been in a room where all
the agencies do get together. However, inadequate funding has
forced an inefficient start-and—stop cleanup that is currently slat-
ed to stretch out a quarter century. Henry Bousquet, who grew up
near the harbor, explained: “My little girls, Phoebe and Payton, are
very young, 3 years and 11 months respectively. At the current
rate of $15 million a year for the Acushnet River Superfund reme-
diation, Phoebe will be 29 years old, just 3 years younger than I
am now, before it is clean enough for parents to feel safe about it.”

Today, both sites are already dependent upon EPA funding, and
those that should be added to the National Priorities List, cleanup
is slow and inefficient, and expenses are often borne by third par-
ties. Replenishing the fund would be a giant step forward in recog-
nizing, investigating and remediating the most contaminated sites
in America.

I think it is important to go beyond the statistics, go out and
visit these communities, see what it means to people’s homes, to
their families, to their property, the fact that we are not acting
quickly enough to remediate these sites. We aren’t even putting
them into the pipeline because there is not enough money. Go out
and talk to them and then come back and decide whether we need
money in the Fund or not.

Thank you.

[The prepared statement of Mr. Siegel follows:]

STATEMENT OF LENNY SIEGEL, DIRECTOR, CENTER FOR PUBLIC
ENVIRONMENTAL OVERSIGHT

EXECUTIVE SUMMARY

Over the past quarter century, the Comprehensive Environmental Response, Com-
pensation, and Liability Act (CERCLA), commonly known as Superfund, has been
an important instrument for protecting public health and the environment in the
United States. Its tools—addressing response, compensation, and liability—are like
the proverbial three-legged stool. At many sites, CERCLA collapses when one of
those tools is missing. Across the country, since the Superfund account was de-
pleted, seriously contaminated sites have suffered from inadequate cleanup, ineffi-
ciencies, and inequities.
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I highlight four sites, all of which I have visited within the past year, to illustrate
what the shortage of Fund money means to the people who live, work, or attend
school on or near the some of the nation’s most contaminated properties.

e At the Orion Park Military Housing Area, Mountain View, California, the short-
age of Fund resources has severely handicapped U.S. EPA’s ability to address offsite
sources, preventing it from requiring the Navy to conduct onsite cleanup and forcing
NASA to expend its own resources on contamination from the site. Contamination
prevented the development of new military housing on the site, and military per-
sonnel at the planned Armed Forces Reserve training complex will be at long-term
risk from vapor intrusion, the migration of subsurface contamination into buildings.

e In Victor, New York trichloroethylene (TCE) from apparent illegal dumping has
poisoned private wells and released toxic vapors into homes. A Fund-led cleanup
could protect the impacted families, but the Superfund does not have enough money
for it to make much sense even to add the site to the National Priorities List (NPL).

e In Ambler, Pennsylvania, EPA successfully capped two asbestos waste pile sites
14 years ago, but remaining piles, not on the NPL, are slated for redevelopment.
Neighbors, fearing that current exposures will be increased with the release of de-
velopment-associated asbestos dust, would like EPA to list the site and fund the re-
sponse, but as long as the Fund is depleted, this appears unlikely.

e There is consensus support for the dredging of polychlorinated biphenyls (PCBs)
from New Bedford Harbor, Massachusetts, a Superfund “mega-site.” However, inad-
equate funding has forced an inefficient start-and-stop cleanup that is currently
slated to stretch out a quarter century.

Today, both at sites already dependent upon EPA funding and those that should
be added to the National Priorities List, cleanup is slow and inefficient, and ex-
penses are often borne by third parties. Replenishing the fund would be a giant step
forward in recognizing, investigating, and remediating the most contaminated sites
in America.

CERCLA: A THREE-LEGGED STOOL

The Comprehensive Environmental Response, Compensation, and Liability Act,
commonly known as Superfund, is imperfect, but over the past quarter century it
has been an important tool for protecting public health and the environment in the
United States. It provides tools for determining environmental cleanup strategies
and technologies, assessing and assigning responsibility, and providing the re-
sources to remove, treat, and prevent contact with hazardous substances.

All three tools—addressing response, compensation, and liability—are necessary.
Like the proverbial three-legged stool, CERCLA collapses when one of its legs is
missing. Across the country, since the Superfund account was depleted, seriously
contaminated sites have suffered from inadequate cleanup, inefficiencies, and in-
equities.

From my recent visits to communities with seriously contaminated sites, I have
selected four examples. In each of these cases, community members have strong rea-
son to believe that public health and the environment are at risk, and—whether or
not the site is currently on the NPL—that the insufficiency of the Superfund is a
major factor. I believe that these four case studies each represents many more sites
in the NPL universe.

Orion Park Military Housing Area, Moffett Field, California

The Army’s plan to build a huge training center at Moffett Field on a site it
knows is contaminated with a carcinogenic gas should be halted, at least
until warnings from local environmentalists are acknowledged and ‘the
dangers are mitigated.—Mountain View Voice, September 14, 2007.

This site, in my own community of Mountain View, California, is particularly com-
plicated. Originally part of the Moffett Naval Air Station, its 72 acres sit between
NASA Ames Research Center and Stevens Creek. It was transferred to the Air
Force as a result of the 1991 Base Realignment and Closure (BRAC) round and re-
transferred to the Army after BRAC 1995. Despite the earlier discovery of other
local groundwater plumes of (VOCs), the Orion Park plume escaped detection until
1999, when NASA detected trichloroethylene under its adjacent, downgradient prop-
erty. Subsequent sampling found widespread TCE readings in the hundreds of parts
per billion range, in the top two aquifers.
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Though the Navy argued that the contamination did not pose a risk to the hun-
dreds of military families who lived above the plume, U.S. EPA conducted its own
sampling, demonstrating that vapors from the groundwater plume were rising into
an unknown percentage of the homes. This probably contributed to the Army’s deci-
sion to replace the housing in partnership with a private builder, under the Resi-
dential Communities Initiative. However its private partner decided not to build
homes at Orion Park, because of the contamination.

As an alternative, the Army proposed—and the 2005 BRAC Commission agreed—
to construct an Armed Force Reserve Center training complex—on thirty acres at
Orion Park. 413 full-time employees will staff the facilities, which will also sup port
a total of 1,500 Soldiers for weekend classroom and administrative training. To re-
sist the intrusion of toxic vapors, the Army plans to build engineering controls into
all of its new buildings, but there is no cleanup planned for the site. In fact, no com-
plete investigation is planned. Meanwhile, NASA is planning a major treatment sys-
tem, an air—sparging barrier to intercept the toxic chemicals as they flow onto
Ames Research Center property y. This will cost over $1 million, plus long-term op-
eration and maintenance expenses.

Orion Park Military Housing Area, Moffett Field, California

Why has the Orion Park response stalled? After all, within a few miles of my
house there are at least a dozen National Priorities List sites, including Moffett
Field. At those sites, the regulators, responsible parties, and the community have
worked together successfully to address the contamination. But Orion Park is an ex-
ception.

For one, the Navy does not accept EPA’s determination that Orion Park is part
of the Moffett NPL site. More important, it argues that all of the contamination
originates offsite, south of Bayshore Freeway (U.S. 101), probably from abandoned
businesses. Most of the other stakeholders, including NASA, EPA, and community
activists, have concluded from site sampling that TCE and other poisons were re-
leased both at Orion Park and south of 101. Before EPA considers trying to force
the Navy to follow CERCLA at the site, it believes the offsite area needs to be thor-
oughly assessed. The Navy says it cannot legally conduct upgradient groundwater
sampling, so the task has fallen to EPA.
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TRICHLOROETHYLENE (TCE)

Breathing small amounts may cause headaches, iung imitation, dizziness, .poor
coordination, and difficulty concentrating. :

Drinking smail amounts of trichloroethylene for iong periods may cause liver and kidney
damage, impaired immune system function, and impaired fetal development in pregnant
women, although the extent of some of these effects is not yet clear.—U.S. Agency for
Toxic Substance and Disease Registry

The evidence on cancer and other heaith risks from TCE exposure has sfrengthened
since 2001....—National Research Council, July 2006

And that’s where the Superfund comes into play. EPA must pay for any sampling
it conducts from the Fund. But there isn’t enough money to pay for the required
investigation. And for sure, there is not enough money to prevent additional con-
tamination from migrating under the freeway to Orion Park. EPA cannot insist that
the already recalcitrant Navy—or the current owner, the Army—undertake cleanup
until it addresses the offsite source.

Thus, the long-term protection of Army personnel who will work above a shallow
groundwater plume on an NPL site is handicapped because the Superfund cupboard
is bare. Furthermore, NASA’s Ames Research Center continues to spend its own
Federal money to address contamination that should have been captured and treat-
ed by other Federal agencies.

Modock Road Springs Site, Victor, New York

it's been six months since news broke of the contamination. it's been 17
years that it existed. Why would | think that anything would be
accomplished? | sit here in my home, with my family and pray every day
that someone will listen. That someone will care. That someone has the
compassion to do somsthing about this. For God’s sake, there has been
death, iliness and who knows what else is here. My family has been called
names, told we exaggerate, are trying to stain this town’s image, issued
directives to, and for what? Is this not serious enough for you? is this some
kind of joke? itisn't a joke. it is serious. This is our lives.... — Jackie Barry,
Victor, New York.

Earlier this year, the Rochester, New York Democrat and Chronicle headlined
that private wells in Victor, New York were still contaminated by TCE. Further-
more, as at Orion Park and many other sites across New York State and across the
country, contamination was also volatilizing into local homes. The contamination,
apparently caused by illegal dumping at the Syracusa Sand & Gravel mine, was
first detected and confirmed in 1999!

This year New York’s Department of Environmental Conservation (NY DEC)
began to pay more attention to the site. But progress has been handicapped by the
absence of a viable responsible party, to pay for required investigation and cleanup.
That is, DEC has finally interrupted the most egregious pathways, but actual clean-
up is a long way off.
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Apparent source of the Victor, New York TCE plume

In March, therefore, the area’s Congressman called upon EPA to step in and “take
the lead.” EPA, according to the newspaper, said that it was “poised to help if the
situation warranted it.” An impacted resident reported: “We recall a meeting that
I held at my home with our State Senator. In this meeting he described his experi-
ence in several environmental litigation cases as a lawyer (prior to being an elected
official) and his knowledge of the EPA, National Priorities List and the Federal
Superfund. He wondered why the site hadn’t been put on the NPL and then went
on to suggest that even if we had, that right now it was best to have the DEC doing
the work because of minimal resources in the Federal Superfund.”

In Victor and many other sites in the U.S., people are exposed in their own homes
to serious levels of harmful substances released by polluters, in many cases decades
ago. We have a program for dealing with that: CERCLA. But today impacted com-
munities are told time and time again: Joining that program won’t help because
Superfund has no money.

BoRit Asbestos Piles, Ambler, Pennsylvania

If you can make your presentation to Congress and the Senate, now would
be a good time because we are desperate down here. Development on
asbestos waste of this magnitude has never been done before. Ambler can
not afford an experiment of this type, especially if it goes awry. Please help
me. - Sharon McCormick, Ambler, Pennsylvania

Ambler, Pennsylvania, 15 miles northwest of Philadelphia, is the birthplace of the
American asbestos industry. Ambler itself grew up as a company town for the
Keasby and Mattison Company (K&M), one of the nation’s leading manufacturers
of asbestos products such as electrical insulation, brake linings, piping, roofing shin-
gles, and cement siding. K&M operated in Ambler from 1897 to 1962. K&M disposed
of defective products and manufacturing wastes at several locations within the com-
munity. In 1986 EPA placed the piles on Locust Street and at the K& M main plant
on the NPL—listed aptly as the Ambler Asbestos Piles—and it completed the re-
sponse, primarily cap ping, in 1993.
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BoRit Pile with McDonalds barely visible in background

ASBESTOS

Significant exposure to any type of asbestos will increase the risk of iung cancer,

Mesothelioma and nonmalignant iung and ' pleural disorders, including asbestosis,
pleural plaques, pleural thickening, and pleural effusions....

Health effects from asbestos exposure may continue to progress even after exposure is

stopped.—U.S. Agency for Toxic Substance and Disease Registry

However, no action was taken at the similar 38-acre BoRit site, three parcels
along the eastern bank of Wissahickon Creek, less than a mile from the piles on
the NPL. A developer owns a six-acre parcel just across a small creek, Tannery Run,
from three commercial buildings: Sons of Italy, an auto repair shop, and McDonalds.
The second parcel is a reservoir currently owned by the Wissahickon Watershed Au-
thority. The Wissahickon Valley Watershed Association hopes to acquire the res-
ervoir and improve it as a waterfowl preserve. To the northwest of the reservoir is
the former Wissahickon Whitpain Park, owned by the adjacent township of Whit
pain. This triangular park was closed more than twenty y years ago because of as-
bestos releases.
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Wissahickon Whitpain Park with housing just across the street

Over the past year or so, EPA’s Environmental Response Team and the Pennsyl-
vania Department of Environmental Protection have been investigating the site.
Residents have told me that the entire site is proposed for redevelopment, and that
the environmental response would take place under the brownfields model. Fre-
quently passing signs warning not to create dust, they are concerned that any earth
movement would release hazardous chrysotile asbestos into their neighborhood as
well as the creeks, which feed into Philadelphia’s water supply. They favor capping,
as at the nearby NPL site. But there is no plan to place the piles on the NPL, ap-
parently because EPA doesn’t have the money to contain the risk. A local activist
explained, “I was told both by my Congresswoman and by my EPA region that list-
ing BoRit on the Superfund list wouldn’t help, because Superfund has no money.”

EPA did its job at the nearby NPL site, but it doesn’t have the resources to do
it here. Inadequate Superfund funding is forcing a brownfields-type response, plac-
ing the public at risk.

New Bedford Harbor, Massachusetts

My little girls Phoebe and Payton are very young, three years and eleven
months respectively. At the current rate of $15 million a year for Acushnet
River Superfund remediation, Phoebe will be twenty-nine years old, just
three years younger than I am now, before it’s clean enough for parents to
feel safe about it. So they won’t have childhood memories of playing
amongst the rocks st the hurricane barrier like I do. Those are some of my
fondest childhood memories, too.—Henry Bousquet, New Bedford,
Massachusetts.

One of the nation’s Superfund “mega-sites,” the 18,000-acre New Bedford Harbor’s
sediment contains high concentrations of polychlorinated biphenyls (PCBs) in sev-
eral areas. Over 100,000 people live within three miles of the site. Though there
were many sources, the largest appears to have been Aerovox, a manufacturer of
electrical capacitors and transformers, which operated on the harbor’s edge from
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about 1940 to 1977. There are supposed to be signs along the waterfront warning
people not to eat fish, but they often disappear and must be replaced.

Each summer sediment is dredged, de-sanded, de-watered, and shipped to a li-
censed PCB-landfill in Michigan. The Army Corps of Engineers, under contract to
U.S. EPA, started dredging harbor hotspots as early as 1994. The Corps is just fin-
ishing its fourth year of full-scale dredging, with only about 40 days in the field each
year. Based upon the numbers I was given when I visited, this year the Corps re-
moved 25,000 cubic yards of contaminated sediment, treated 20-million gallons of
water, and shipped 16,000 tons of residue by train to Michigan.

There is consensus support for the remedy, but this is far from a success story.
Community members express serious concern at the anticipated duration of the
project. At the current rate, dredging will continue for an estimated 25 years. The
problem isn’t capacity or weather, but money.

In New Bedford Harbor, Massachusetfs the dredge is towed by cables from the shore

Over the life of the project, EPA has spent over $235 million for “planning, engi-
neering, and construction” at New Bedford Harbor. Reportedly, over $100 million
has come from private responsible parties. However, the remaining funding—nearly
$300 million more—will have to come from EPA’s depleted Superfund. At $15 mil-
lion per year, the project proceeds slowly and suffers significant inefficiencies from
the imposed start-and-stop response.

Activists are concerned about continuing public exposures to PCBs through water,
air, and food chain pathways. Even though the entire inner harbor and thousands
of acres of the outer harbor have been closed to shellfish harvesting and fishing
since 1979, residents are known to harvest and eat fish, lobster and shellfish from
the harbor, exposing themselves to potential risks from PCB ingestion. Local resi-
dents would like subsistence fishing to resume safely. And they point out that as
long as the harbor is contaminated, the once valuable lobster fishery and hard shell
clam industry—which brought in some five million dollars to the regional economy—
will remain sidelined and the comprehensive redevelopment of otherwise attractive
shoreline brownfields properties will be difficult in New Bedford and other commu-
nities on the harbor.
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POLYCHLORINATED BIPHENYLS (PCBs)

In summary, PCBs have been demonstrated to cause a variety of serious heaith effects.
PCBs have been shown to cause cancer and a number of serious non-cancer heaith
effects in animals, including effects on the immune system, reproductive system,
nervous system, and endocrine system. Studies in humans provide supportive evidence
for the potential carcinogenicity and non-carcinogenic effects of PCBs. The different
health effects of PCBs may be interrelated, as alterations in one system may have
significant implications for the other regulatory systems of the body.—U.S. EPA

Conclusion

While U.S. EPA‘'s CERCLA program has always had significant room for improve-
ment, it has protected public health and improved the natural environment in hun-
dreds of communities across the United States. Today, however, both at sites al-
ready dependent upon EPA funding and those that should be added to the National
Priorities List, cleanup is slow and inefficient, and expenses are often borne by third
parties. Many vapor intrusionsites—with completed pathways but without respon-
sible parties—are not getting the attention they deserve. Replenishing the fund
would be a giant step forward in recognizing, investigating, and remediating the
most contaminated sites in America.

RESPONSES BY LENNY SIEGEL TO ADDITIONAL QUESTIONS
FROM SENATOR BOXER

Question 1. Please describe your experience in working with EPA and State clean-
up programs on the need to address vapor intrusion at toxic waste sites?

Response. The practice of the various states, and even EPA regions, vary signifi-
cantly. For example, New York State and EPA Region Nine activity evaluate haz-
ardous waste sites—even sites with remedies in place—to determine whether a full
vapor intrusion study is necessary. Other states, such as Texas and Michigan, seem
unwilling to consider vapor intrusion even when preliminary data suggest a need
to investigate.

There seem to be two primary reasons for the foot—dragging in certain jurisdic-
tions:

First, in the absence of detailed policies in most states, the only pertinent guid-
ance is U.S. EPA’s 2002 Draft Vapor Intrusion Guidance. Some agencies are unwill-
ing to rely upon that because it was never finalized. For example, at a state—led
Superfund site in Arizona, the State Department of Environmental Quality report-
edly told community members that a proposed vapor intrusion investigation could
not move forward because EPA’s 2002 guidance remained in draft form. I have
heard that EPA has decided not to finalize that guidance, despite its important as
policy and the ongoing technical work that agency staff have carried out in support
of that goal.

Second, the most common contaminant at sties that appear to pose the greatest
vapor intrusion risk is trichloroethylene (TCE). EPA has not only failed to complete
its 2001 draft Human Health Risk Assessment, but it provides no national interim
guidance for screening levels for TCE in indoor air. This allows some states to use
enormously unprotective standards, and it creates confusion at many other sites.
The absence of standards based upon current science is more than a theoretical
problem. People are being exposed to TCE at levels that I consider unsafe, in their
homes, schools, and workplaces.

For years I have been attending workshops and conferences about vapor intru-
sion. Usually 'm the only community representative there, among scores or even
hundreds of consultants, regulators, and others, I have therefore urged EPA to orga-
nize forums for public stakeholders, in which members of impacted communities
would learn about the state—of—the—science in vapor intrusion and offer ground-
ed—in—reality feedback to the experts. EPA recently agreed, inviting five rep-
resentatives of impacted neighborhoods to the first National Stakeholders’ Forum on
Vapor Intrusion in San Diego in March 2008. The event was a success, but most
of those present were the “usual suspects” from consulting firms, Government agen-
cies, and universities. I am working with other at EPA to organize a larger con-
ference, hopefully to be held in Fall 2008. However, thus far we have not identified
a source for essential funding for travel scholarships.
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Question 2. Do you believe that EPA has lived up to the National Academy of
Sciences’ recommendation in 2006 “that Federal agencies finalize their risk assess-
ment with currently available data so that risk management decisions can be make
expeditiously”?

Response. Clearly EPA has not moved forward expeditiously. The public has seen
nothing substantive from EPA since the Academy recommendation. Part of the prob-
lem is that since 2003 the risk assessment mission has been moved from EPA to
an Ineragency Working Group, which is made up of representatives from the White
House, EPA the three Federal polluting agencies: NASA, the Defense Department,
and the Energy Department. This working group sponsored the Academy study; in
fact, the Academy’s recommendation, cited in the question, mistakenly ascribes
EPA’s statutory responsibility to “Federal Agencies,” presumably NASA, DOD, and
Energy, all of which have a conflict of interest. EPA should stop meeting privately
with the other agencies, and it should develop interim screening and action levels
for TCE in indoor air while it accelerates the timeline of studies required to issue
a final risk assessment.

RESPONSES BY LENNY SIEGEL TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. It is actually a misrepresentation to call the Superfund a “trust fund”
since the money collected from it went directly into the general treasury and then
EPA received funding through the appropriations process. If reinstated what assur-
ances do we have that the money would go directly to Superfund cleanup?

Response. It’s my understanding the EPA has spent more on the Superfund pro-
gram than it collected in Superfund taxes. I have no reason to believe that would
change after reinstatement. If the point of the question is whether the money will
go directly to site remediation, I believe that the program expenditures on research,
technology transfer, technical assistance, and cooperation with State and tribal Gov-
ernments, as well as other entities, are a wise use of funds. Were it not for such
expenditures, EPA would be throwing money at the cleanup program without the
benefit of all the technological and policy developments that have occurred since en-
actment of CERCLA.

Question 2. Historically, can you point to a correlation between the money re-
feivec]l? from the Superfund tax and the money spent on cleaning up Superfund
sites]?

Response. I have not done a statistical analysis, but I know that a large share
of money spent at National Priorities List (NPL) sites comes from both Federal and
non-Federal responsible parties, EPA-funding activity—sometimes recovered after
the fact—makes such efforts possible. I know anecdotally that since the Fund was
depleted that cleanup has been slowed—creating financial inefficiencies at sites
such as the New Bedford Harbor, Masschussetts—and there has been significant
pressures to keep Superfund-caliber sites off the NPL because there isn’t enough
money to address them properly.

Question 3. Do you agree that the sites left today are larger and more com-
plicated, requiring more time and attention to ensure community acceptance of the
remedies and proper cleanup?

Response. Most of the large, complex sites that have been on the NPL for some
time have a long way to go before completion. At some of these sites, interim meas-
ures have provided temporary protection of public health and the environment, but
significant contamination remains. In particular, sites with contaminated ground-
water can be made safe for surface use, especially if vapor intrusions is investigated
and mitigated, but full groundwater cleanup is technically challenging and lengthy
in most geologic settings. However, there are other, smaller or simpler sites that
have been added to the NPL relatively recently, either because the level of contami-
nation was recently discovered or remediation under other programs has not been
adequate.

Senator CLINTON. Thank you very much, Mr. Siegel. You raise a
very important additional aspect of this. I ask unanimous consent
that (\ive submit all the written testimonies of the panelists for the
record.

Senator CLINTON. I would like to ask several of the witnesses to
respond to what they have heard, both from Administrator Bodine
and from the other panelists. It would be helpful if it were possible
to give us your top three recommendations about what you think
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needs to be done with respect to Superfund. It may be hard to fit
all of that in, but having heard what you have heard, I think it is
important that the Committee get guidance as to what you believe
we should be focusing on.

Professor Steinzor, would you start please?

Ms. STEINZOR. That is a great question. First and foremost, rein-
State the tax; second, prioritize enforcement. There are too many
sites where potentially responsible parties who have ample re-
sources are not working to clean the sites up. And third, change
the attitude toward Superfund, because that is actually the root of
its problems. This program is the one that everybody loves to hate.
It has no respect and no credibility, and yet everybody should ac-
knowledge that the problems it addresses are real and profound.
This change in attitude needs to start at the top, because the
States are struggling with the sites that have been dumped in their
laps and the ones they have found. The EPA needs to changes its
fundamental perspective.

Senator CLINTON. I would ask unanimous consent to submit Pro-
fessor Steinzor’s report, along with Margaret Clune, entitled, The
Toll of Superfund Neglect, for the record.

[The referenced document can be found on pages 102-258.]

Senator CLINTON. Professor Steinzor, when you refer to rein-
stating the Superfund polluter pay tax, would you do it exactly the
same way as it was done before? Or do you have a specific set of
sugg(iz?stions as to how it could be better targeted or better struc-
tured?

Ms. STEINZOR. I think the rate may need to be raised. It is a very
broadly based tax. It focuses on the oil and chemical industries,
which are the two industries most involved at Superfund sites.
There also is a broad-based corporate tax that spreads the burden
across many firms.

I have real questions in my mind whether more money is needed
than was committed in the last reauthorization. As I said in my
testimony, in constant dollars that amount is 40 percent lower than
what Congress said.

Senator CLINTON. Thank you very much.

Dr. PORTER.

Dr. PORTER. Yes, Madam Chairman. I would say my big three
would be, No. 1, set deadlines, whether they are studies or comple-
tion, but very visible deadlines. Projects tend to get done when
there are deadlines, or at least people know what is the reason it
is not being done.

I would like to coin a term this morning. I would like to see these
sites as kind of a subset of the first point. I would like to see more
of a culture of completion at sites. What we have now is a culture
of deliverables. There are 15 or 18 reports due at every site, and
those are all important documents, but it has gotten to be a very
legalistic process-oriented situation where it is a culture of
deliverables. It is like, you can’t blame me because I got the work
plan done on time, or you can’t blame me because I did something
else on time.

No, we can blame you because you were supposed to get the
whole project done in 3 years or whatever. So the first one is set
deadlines.
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The second is fix responsibility a little more clearly. It thinks the
regional administrator is the primary person. Susan obviously is in
a key role. In fact, she may need to make some of those decisions
herself. In my day, I made the Love Canal decisions, because I felt
that was a nationally significant job. I made the Times Beach deci-
sion personally because I felt like that was nationally significant,
and a few others.

And then finally, I would say more dollars for cleanup, not nec-
essarily what Rena is saying that we need more dollars, period, but
within the budget, try mightily within the budget we now have,
which in the PRP work I would try to get more dollars directly re-
lated to clean up. I am a little taken aback by this 3,000 people
at EPA working on Superfund. I know you have to go one by one
through and decide if everybody is doing something useful, because
I am sure they are all doing something useful, but I do think that
we need to be sure that money is going to clean up.

As kind of a subset of that is have the PRPs take more responsi-
bility for their own sites and setting their own goals. They should
be, it seems to me, time is money and I would like to see the re-
sponsible parties step up themselves, the CEO or someone says we
are going to get that site cleaned up and let’s do it in 3 years or
4 years or whatever.

Senator CLINTON. Thank you.

Mr. CAMPBELL.

Mr. CAMPBELL. Thank you.

My recommendations would track very closely those of the pre-
vious speakers, but let me give you a level of detail. First in terms
of fully funding the program, I think that is essential. I think it
requires reinstating the tax, as members have recognized.

I also think it means recognizing the other agency roles in this
process, not just EPA’s budget, but for example there is currently
a statutory prohibition on using the fund to do ecological risk as-
sessments by Fish and Wildlife Service and the like. I think ex-
parllding that funding to ensure cleanups are fully funded is essen-
tial.

Second, in terms of the efficiency of the program, is really mak-
ing sure EPA is more transparent about the status of these clean-
ups. They are simply not forthright in terms of saying that the
cleanups that remain are too complex and that funding is adequate
currently. When it is fully funded, you will see that there are
many, many actions in the cleanup queue that are ready to start.

And third, to make sure that this funding extends to enforce-
ment. In the current climate, there has been too little enforcement
and too often EPA or the Department of Justice asserts that it is
because the funding isn’t there. I think fully funding the enforce-
ment program is going to be a critical key.

And the other critical key I think is one of leadership. You need
different leadership in this program that is going to set completion
of protective cleanups as a foremost goal, as it was during Presi-
dent Clinton’s Administration, as it was under Administrator Reilly
before that.

Senator CLINTON. I am over my time. I want to ask both Mr.
Steinberg and Mr. Siegel to submit your top three priorities in
writing for the record, if you would.
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Senator BARRASSO.

Senator BARRASSO. Thank you very much, Madam Chairman.

So I am wondering, this is a fascinating thing, saying, give me
your best three. And even though it takes too long, I think that is
a great way to approach that stuff, so I would go to Mr. Steinberg
and Mr. Siegel for those top three.

Mr. STEINBERG. Thank you, Senator.

The theme that connects my top three is financial management.
First: is direct more of the current appropriation to clean up. A
very large amount of the current appropriation does not go to clean
up or to things that are related to clean up. I mentioned the $200
million that goes to support offices. Again, that is an easy place to
look for money to redirect.

There is also duplicative spending on technical studies that are
being done by PRPs at the sites. EPA does shadow studies that
don’t need to be done in many cases. There is oversight that is ex-
cessive. There are lots of dollars spent from the appropriation that
could be better spent. So doing more with what we have would be
step one.

Second, I think there is a disconnect between the senior manage-
ment of the program here in Washington and the fundamental de-
cisions that are made at sites around the country about what kind
of cleanup plan is appropriate and how much money we are going
to commit to be spent. Whether it is fund spending or PRP spend-
ing, those are important decisions that shape the long-term finan-
cial picture for Superfund. They are being made today in the re-
gions, not here in Washington. There is no political accountability
in Washington for those decisions. So I would echo Dr. Porter’s rec-
ommendation that we restore centralized management over remedy
selection decisions.

Third and last, as I mention in my testimony, listing a site on
the NPL should be the last resort. We should be looking aggres-
sively at other options, not simply moving sites that are problem-
atic or awkward onto the NPL, because that again bogs down the
program in long-term financial obligations.

Thank you.

Mr. SIEGEL. Thank you.

First, obviously I think the fund should be replenished. It is not
just at the remediation phase where funds are important, but in
the whole idea that sites aren’t even being ranked because there
is no money to clean them up even if we investigate them.

Second, Senator Clinton you mentioned trichloroethylene, there
is a problem where standards are being set under this Administra-
tion in consultation with the world’s largest polluters, the Depart-
ments of Defense and Energy. I think they are entitled to come to
the table like I am, but they have a conflict of interest. The Inter-
agency Working Group should be dropped so that trichloroethylene
and other chemicals can be regulated in a normal way.

Third, and this is what I work on, is community involvement,
technical assistance. On Monday, I visited the Information Tech-
nology High School in Long Island City in Queens. This is a school
that was built on a toxic site. It is not on the NPL right now, but
the community was given these tables showing what the indoor air
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sampling showed for the trichloroethylene and perchloroethylene in
the building. They had no idea what it meant. They were scared.

I came and I tried to interpret it for them, pro bono, but the fact
is if communities are going to intelligently and constructively take
part in the process, as they have in my community where we have
more expertise, where we have EPA technical assistance grants,
they are going to need that kind of support. You can’t only fund
the actual cleanup. You have to fund the communities. Otherwise,
they are just going to sit in the audience and throw tomatoes at
EPA and whatever responsible parties are there.

Senator BARRASSO. Mr. Steinberg, people, I think, believes that
it is really a polluter pay system, but I am not convinced that the
tax actually worked that way. Could you explain to me how the tax
worked and if the Superfund tax was in effect, when it was in ef-
fect, did it really correlate to how the money was spent on EPA and
on cleanups?

Mr. STEINBERG. The taxes that were in place correlated poorly
with the industry sectors involved at Superfund sites. In particular,
the corporate excise tax surcharge aspect is keyed to how profitable
and how structured a company is, not even to what industry sector
it is in. So companies that paid a high corporate excise tax auto-
matically paid more into Superfund, whether they ever had any
connection to waste generation or waste dumping at all.

The point was made earlier that the balance in the trust fund
in any given year had no connection to the amount of the appro-
priation, which has stayed relatively level in constant dollars over
much of the life of this program. So the notion that there would
be more money spent on Superfund if the taxes were reinstated I
think is essentially illogical.

Senator BARRASSO. Mr. Porter, following up on your firm dead-
lines in getting things accomplished, would more money for the
EPA really be a significant factor in speeding this up?

Mr. PORTER. I don’t think so, Senator. I really believe they have
a fair amount of money. They have a lot of people working on the
program. Certainly, there may be selected areas where they need
more money, but I am just a little afraid if you throw too much
more money at it, you just get more bureaucracy. I think right now
with two thirds of the sites cleaned up, we need to focus like a
laser on those that aren’t cleaned up. Most of them, as Mike as in-
?icated, are begun by private parties. They have the money to pay

or it.

So I am not a big fan of just sending money. They need some tar-
geted money. I certainly agree with several of my colleagues here
that I would like to see the money more directed toward cleanup
within the money you are giving them.

Senator BARRASSO. Thank you.

Thank you, Madam Chairman.

Senator CLINTON. Thank you very much, Senator.

I am going now to turn to Senator Lautenberg. He will continue
to chair the hearing. I thank the panelists very much for being
here.

Senator LAUTENBERG.

[Presiding] Thanks very much, Madam Chairman. Thank you for
having done the good job that you did during your question periods.
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We seem to be running, and I won’t need this. They are an or-
derly group.

[Laughter.]

Senator LAUTENBERG. Thanks.

The conflicting views of whether or not more money is going to
be useful, there is kind of a trite expression used around here, well,
look at all the waste. And that is the way you cover up things that
you can’t explain in direct language, just look at all the waste.

Winston Porter, it is nice to see you again. I didn’t realize how
much we disagreed.

[Laughter.]

Mr. PORTER. Not on everything, Senator.

Senator LAUTENBERG. You are a good person to have on the
team, I can say. And all of you had testimony that triggered
thoughts and, in many cases, I think conflict of views.

Mr. Steinberg, you point to the fact that a lot of the money that
is available is not used on cleanup directly. You say it is used on
other areas. You identify some of the areas where funds are used.
Would you abolish those functions?

Mr. STEINBERG. No, Senator. I think that the support services
that benefit Superfund as well as other EPA programs should be
funded independently. Other EPA programs don’t contribute a
share of their budget to fund, for example, the Office of Inspector
General. Congress funds the IG directly. The same should be true
with the IG employees who work on Superfund. There is no reason
that money should come from the Superfund appropriation.

Senator LAUTENBERG. Well, I think it gets us down to the basics
that we have heard from several of your table mates, and that is
that the program needs more money. No matter how it is disguised
and how it is identified, the fact is that there has not been enough
money to conduct the programs that are required.

Mr. Steinberg also, you made a fairly bold statement. You said
ther‘;e are no health risks at any of the Superfund sites. Am I cor-
rect?

Mr. STEINBERG. No. What I said was that most of the NPL sites
do not pose current health risks. That is based on the fact that
EPA has listed some 85 percent of them as meeting the indicator
called human exposure under control, meaning no exposure to un-
acceptable levels in any environmental medium.

Senator LAUTENBERG. Well, I thought I heard you be more spe-
cific than saying most. I thought you were using a much broader
term than that.

qu. STEINBERG. Well, it is a very high percentage, but it is not
all.

Senator LAUTENBERG. But those that do pose health risks, should
these things be approached on the kind of a basis that we alert fire
alarms, alarms for other threatening conditions? Shouldn’t there be
some haste associated with these things? I have been to Ringwood,
as Brad Campbell says. That is I think the only site that was de-
listed and now is re-listed.

Mr. STEINBERG. Correct.

Senator LAUTENBERG. The site is awful. You walk through there
and you have these paint slugs all over the place, and a lot of can-
cer. People are frightened for their children, but they can’t afford
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to go other places. This was largely a Native American community.
One of the things that happened is, in my conversations with a
couple of people there, is that they said they couldn’t even fish in
the reservoir anymore because it was so contaminated, but also se-
curity was keeping them out of there. It was a source of nutrition
for them and their families.

So there are broader effects on those who are even some distance
from the Superfund site, and affect public health in a very signifi-
cant way.

Mr. STEINBERG. And even at that site, Senator, we know that the
Inspector General spent $500,000 after the fact to issue a report
criticizing the cleanup. So that comes out of Superfund’s appropria-
tion—criticism.

Senator LAUTENBERG. Well, we can’t restructure EPA at this mo-
ment. But the fact of the matter is that shouldn’t there be someone
looking over—we have people in IG jobs who look over people’s
shoulders as their function.

Mr. STEINBERG. Certainly, but the other programs that the IG
looks at don’t pay for the IG’s work force. And the IG has a very
large work force now devoted to Superfund, and the question is
why are we using Superfund dollars to fund that large work force?

Senator LAUTENBERG. Well, I don’t want to get hung up on tech-
nicalities.

Professor Steinzor.

Ms. STEINZOR. I would just point out that I am not sure that we
can have much confidence in EPA’s declaration that the sites don’t
pose a health risk, when it is very clear that the same people that
are making that declaration are very committed to tamping the
program down, making do with less money, explaining that really
they don’t need any more resources. So I would question that sta-
tistic. I think that it would be better if the agency had more credi-
bility and was really making an honest effort to assess what the
problems were.

One of the subjects that came up is State funding. The States
don’t even know themselves what the status is. I asked the people
in Maryland to help me by telling me what their funding levels had
been. They could tell me Maryland’s level, but they couldn’t tell me
what had been going on around the Country.

In the absence of EPA funding for the States to do site assess-
ments, we have no idea if the sites are being addressed at all under
other authorities, much less under Superfund. We found increasing
numbers of abandoned properties that have reemerged, just like
that site was re-listed, the one that you mentioned.

So I would just urge us to have some caution about these don’t
worry, be happy statistics.

Senator LAUTENBERG. They can’t make me happy.

[Laughter.]

Senator LAUTENBERG. Brad, you were with Jim Florio, I think,
at the time. He authored much of the Superfund law and that was
1980. Again, it was a lame duck session I think in which this was
passed, and a very important contribution to America’s well-being.

Brad, your experience with EPA regarding public notification and
communication with the State about the asbestos contamination at
the Hamilton Township, New Jersey site, how would you assess
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EPA’s communications with State and public notification at other
Superfund sites in the State of New Jersey?

Mr. CAMPBELL. I would give it a very poor ranking in terms of
the level of communication. I think there is often a link between
that issue and funding. They are much less willing to recognize a
problem if it looks like it may be an expensive problem, or if it may
require, as in the case you know at Ringwood, funding the commu-
nity with a technical assistance grant to give them a voice in the
cleanup.

One of the concerns I have, Senator, and here I think there is
some common ground among the panelists. Many of my panelists
have talked about efficiency, while Professor Steinzor and Mr.
Siegel and I have talked about cleanup. Well, there is nothing more
inefficient than a stop and start cleanup. At the Roebling site or
Imperial Oil or Cornell-Dubilier, which thanks to your leadership
was highlighted recently. You have the agency mobilizing to do one
bit of cleanup, demobilizing, and then waiting to re-mobilize. That
is enormously inefficient and it shows that this under-funding and
management failure that has occurred over the last 6 years is only
making these problems worse and making the cleanups more ineffi-
cient because they are stop and start.

Senator LAUTENBERG. It is very difficult to understand how Ms.
Bodine was so content with the funding level, and refused to give
any credence to my question about were more funds necessary. I
think that pervades the agency. They are there to protect them-
selves from public scorn or question.

So, the people who are largely voiceless, powerless, who live in
these communities because many of them, as we have discussed
here, are low-income minority communities. I have lived in a couple
of them. The Passaic River was our river. My mother swam in that
river in her younger days. Now, you can just about walk on it.

Mr. Campbell, I want to ask you a question. In response to the
claims that the Superfund tax was inefficient, that had little pur-
pose in its being, and Professor Steinzor or Mr. Siegel also, any of
you who would like to comment on that assertion about the fact
that this tax really wasn’t appropriate as a source. Is it inappro-
priate?

Mr. CAMPBELL. I would like to comment. I think it is very appro-
priate. Let me explain, and certainly others know the legislative
history as well or better than I do, but when Superfund was craft-
ed, the polluter pays principle essentially had two components: the
liability scheme, strict joint and several; and the tax. They weren’t
created in isolation. There were a lot of cross-connections between
the two. I will give you one.

One is that the oil and petrochemical industry bear a large por-
tion of the tax when it was in place. On the other side of the ledg-
er, they got the petroleum exclusion in the liability scheme. Now,
they are off the hook both on the liability scheme and in the tax
structure.

There are many ways you can design a tax, as you know. There
may not be one that achieves all virtues. But to suggest that the
polluter pays principle is only in the liability scheme and the tax
is unrelated to that really flies in the face of the legislative history
and the way the burden of these cleanups has been distributed.
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Senator LAUTENBERG. Mr. Siegel.

Mr. SIEGEL. Yes. Senator, I pay local taxes that go to my fire de-
partment, and yet the fire department has never been out to my
house. Is that inequitable? It is not a fee for a service. It is a tax,
so you never know exactly which taxpayer is going to benefit from
the funding. Nevertheless, that is the way we have to fund services
when you don’t know over a period of time that is actually going
to need it.

Mr. STEINBERG. May I respond to Mr. Siegel briefly?

Senator LAUTENBERG. Yes.

Mr. STEINBERG. I want to endorse his comment that this is a tax
and not a fee, and we should be straightforward and call it a tax,
because that is what it is.

I also think it is important to realize that when we are looking
at sites that have no responsible parties, that there is no basis on
which to say that a particular industry or a particular segment of
industry was responsible for the creation of that site. In many
cases, there is little information about where the waste originally
came from. In many cases, these were open dumps that were used
widely by people in a community, and for that to be treated as a
shared societal cost seems to me to be totally equitable. So no pol-
luters are off the hook.

Mr. CAMPBELL. If I can respond just briefly to Mr. Steinberg?

Senator LAUTENBERG. Yes, please do, before I do.

Mr. CAMPBELL. Senator Inhofe earlier identified a site in New
Jersey that had extensive oil and petrochemical contamination in
soils, and the reason those soils were removed was to avoid vapor
intrusion in the homes of innocent residents who lived nearby. I
don’t think there is any doubt from which industry sector the oil
and petrochemicals came from. There is doubt because of the liabil-
ity exemption that you can recover from those parties. The legisla-
tive bargain that was created at the time was that the petroleum
exclusion was justified because we had the tax on the other side
of the ledger. The tax has now fallen out and it is the public, in-
cluding the residents immediately threatened by that pollution that
are picking up the tab.

Mr. STEINBERG. The exemption that my colleague is referring to
was an exemption intended to cover crude oil and petroleum prod-
uct. It does not exempt all

Senator LAUTENBERG. What would you suggest, Mr. Steinberg, as
a funding source to clean up these sites? Or shouldn’t there be any?

Mr. STEINBERG. I would say that if you believe that more money
is needed, and that is not a belief that I am prepared to endorse
at this time, but if you believe more money is needed——

Senator LAUTENBERG. How about the flat world? Do you go for
that?

Mr. STEINBERG. I believe that within the current $1.24 billion ap-
propriation, there is money available to be redirected toward more
important goals than it’s currently being used for.

Senator LAUTENBERG. Is it enough?

Mr. STEINBERG. Well, I heard numbers like $100 million and
$200 million a year mentioned earlier. There certainly is that much
money within the current appropriation.
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Senator LAUTENBERG. Well, there is lots of disagreement. The
fund was at one point $3.8 billion, and it was used to accelerate
the pace of cleanup and became a very effective program. It took
a long time to train the people to the assignments they had. It was
new venture for us. If you remember when there was a threat that
Superfund was going to close down and people took off and found
themselves other jobs so that they could take care of their families.
It was hard to get ramped up again.

Professor Steinzor.

Ms. STEINZOR. Yes, I would just like to point out a couple of
things. First of all, from a historical perspective, the design of the
tax was advocated by industry. It was ARCO that invented the
broad-based corporate tax.

Second, the alternative that nobody is saying is that the people
that will pay for the orphaned sites are the general taxpayers, so
we are being told the paradoxical statement that on the one hand
we shouldn’t be asking industries that were not involved to pay,
and on the other hand it is OK to ask the general taxpayer to pay.

And the third thing I would just like to say is, as our report tried
to point out, this tax is so small in comparison to the profits, par-
ticularly in the oil sector. The broad-based tax is so small that its
portrayal as a burden is really illogical.

Mr. PORTER. Senator, could I just add one point here? As some-
body who has followed this program a long time, if you look at all
the Superfund sites in the Country, individuals have caused Super-
fund sites. We have thrown people in jail in various States who all
by themselves caused a Superfund site, a very bad one. Cities have
caused Superfund sites. States have caused Superfund sites. Fed-
eral facilities have caused sites.

So as Mike Steinberg is saying, I would largely want to associate
myself with, and that is I want the polluter to pay, but what we
are saying with respect to the chemical industry is the polluter
must pay twice. You pay for your own site and you pay for the
automobile industry site down the street, or the city site.

Senator LAUTENBERG. We can find, in my view, isolated examples
of where there is not a direct cost for the activity of a company or
individuals, but it is good for the general population. It is for the
health of the Country. And you can’t always isolate these things as
being responsible for health problems. If you look at global warm-
ing right now, you see that we are going to have to spend a heck
of a lot more money than we ever thought we would in order to get
rid of greenhouse gases. Everybody is going to pay, the average cit-
izen, the companies, the building owners, et cetera.

So life changes. As a consequence, and I was naive, I am not a
lawyer, and I didn’t understand how since there was no law about
companies that were polluting the environment, how they could be
taken to task. I found out that under common law that there is,
and it was upheld in the courts. So there is no question about their
sharing liability for spoiling their neighbors’ lake.

Mr. SIEGEL. Senator.

Senator LAUTENBERG. Yes.

Mr. SIEGEL. Senator, yesterday I visited the Hopewell Precision
Superfund site in Hopewell Junction New York. There is a com-
pany there. It is still in business. It is the polluter. EPA is not re-
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covering money from that company because they say the company
can’t afford it. What do you do?

Well, the idea is to go after the company that sold the trichloro-
ethylene through the tax to that company, because that trichloro-
ethylene is ending up in the home of my friend. I think under the
circumstances, you not only have to look at what is equitable, but
where you can get the money. You can’t squeeze it out of these
companies, the polluters that don’t have money, so you have to go
after the ones that do.

Senator LAUTENBERG. That is why we have the orphan fund.

Mr. SIEGEL. The company is still there, but EPA says, OK, 1
don’t want to put them out of business. That is fair, but you have
to get the money from someplace, rather than from the health and
safety of the people down the gradient.

Senator LAUTENBERG. Yes. They pay for their poor health if they
have any money, and they pay much more serious price than
money.

Mr. Steinberg, and I want to close with this because while we are
all having such a good time here, we have other things that we
have to do, how many Superfund sites, Mr. Steinberg, are members
of the Superfund Settlements Project and directly responsible for
the pollution and for their contribution to the Superfund condition?

Mr. STEINBERG. If I understood the question, how many sites are
on the dockets of the members of the Project?

Senator LAUTENBERG. Yes.

Mr. STEINBERG. It is hundreds and hundreds. I don’t have a pre-
cise number. That would include Federal NPL sites, Federal re-
moval sites, State sites, voluntary cleanup sites, brownfield sites,
and underground storage tank sites.

Senator LAUTENBERG. We are going to call this hearing to a
close. The questions for the record will be submitted, and we would
ask your response as quickly as you can be. I thank each of you
for your testimony, even if it is obvious that I don’t agree with ev-
erything you say.

The hearing is concluded.

[Whereupon, at 12 p.m. the subcommittee was adjourned.]

STATEMENT OF HON. BENJAMIN L. CARDIN, U.S. SENATOR FROM
THE STATE OF MARYLAND

Madame Chairman, thank you for holding this hearing today.

The Superfund Program is important to the health and safety of the American
public. Superfund sites are scattered across the nation’s landscape. The old indus-
trial backbone of our country, though, was centered in the Northeast and Midwest.
These parts of America have a disproportionately large number of Superfund sites
as part of that legacy.

In Maryland, for example, we have 17 sites on the Superfund National Priorities
List and dozens of additional sites where removal actions have taken place. The ma-
jority of these sites are located in close proximity to some my state’s biggest popu-
lation centers.

For the health and safety of Maryland’s 5.6 million residents, we need a Super-
fugd program that is well funded and well managed. I fear that we don’t have that
today.

Madame Chairman, I am concerned:

e that the Superfund program is being starved for cash,

o that the pace of cleanups is declining rapidly, and

o the health of our citizens continues to be at risk.

EPA’s mid-Atlantic region encompasses five states, including Maryland. In this re-
gion, total funding for Superfund:
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e response programs,
e enforcement programs, and
e management is at a 17 year low.

The peak funding was $360 million annually in 1992. Funding for Region III lev-
eled off at $350 million annually through the 1990’s. Since 2000—under the current
administration—that figure fell to $319 million in 2007.

Human exposure to potentially dangerous chemicals and others substances is not
yet under control at 111 Superfund sites in 33 states.

Maryland has 2 such sites: Ordnance Products in Cecil County and Aberdeen
Proving Ground—Edgewood in Harford County.

This hearing is a timely one, Madame Chairman:

e We need a Superfund program that is protecting our citizens’ health.

o We need a program that is restoring our environment.

e And we need a program that is actively returning old Superfund sites back to
productive economic use.

In short, Madame Chairman, America needs—and Maryland needs—a Superfund
Program that is healthy.

I am anxious to hear from EPA about the current pace of cleanups.

I also want to hear from our other witnesses about how that rate can be acceler-
ated and how we can put this program put back onto firm footing. And then I hope
we will move quickly to put those recommendations into action.

Thank you, Madame Chairman.
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Execumive SUMMARY

Twenty-six years ago, just as President Ronald Reagan took office, Congress
created the “Superfund,” a multi-billion dollar environmental program designed to
inventory and clean up the nation’s worst abandoned toxic waste sites, beginning
with the infamous Love Canal. Today, the Superfund National Priorities List
(NPL) includes 1,244 sites awaiting cleanup. Many have languished on the

list for well over a decade and some have awaited cleanup for almost a quarter
century, as lack of resources, industry opposition, technical challenges and
mismanagement plagued the program.

Superfund’s plight threatens public health across the country. One in four
Americans live within three miles of a Superfund site,' and approximately
three to four million children, who face developmental risks from exposure to
environmental contaminants, live within one mile.2

Over the last decade, cleanups have slowed to a crawl because the program lost
its stable “polluter pays” funding base in 1995. A series of Republican-controlled
Congresses allowed the industry taxes that support the program to expire and
ignored yearly requests by the Clinton administration to reinstate them.

When President George W. Bush took office, the principle that polluters need not
pay went from de facto to official public policy. The largest beneficiaries of this
policy are oil and petrochemical companies whose record profits and outsized
CEO compensation packages are front-page news nationwide (see Figure 4 on
page 19). In addition to the “pain at the pump” caused by high gas prices, the
American people are hurting from tax policy that places the interests of wealthy
corporations over public health.

In the absence of political commitment and resources, the number of completed
Superfund cleanups fell abruptly in 2001 to 50 percent of previous annual totals.
Cleanups were completed at just 40 sites in each of the last three years, as
shown in Figure 1.

! U.S. ENVTL. PROT. AGENCY, Superfund’s 25* Anniversary: Capturing the Past, Charting the
Future, available at http://www.epa.gov/superfund/25anniversary/ (last visited March 23, 2006)
[bereinafter, EPA, Superfund's 25" Anniversary].

2 Martina E. Cartwright, Superfund: It’s No Longer Super and It Isn't Much of a Fund, 18 TuL.
ENvTL. L. J. 299, 318 (2005) (citing Philip Landrigan ef al., Chemical Wastes, Children s Health,
and the Superfund Basic Research Program, 107 ENvTL. HEALTH PERSPECTIVES 423, 423 (1999)).
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Figure 1: Annual Superfund Cleanups®

Construction Completions by Fiscal Year, 1992-2005

1992 1993 1994 1995 1996 1997 1898 1999 2000 2001 2002 2003 . 2004 2005
Fisca! Year

To explain the human and environmental implications of this Superfund neglect,
this report spotlights five of the worst NPL sites in each of the 10 most populous
states: California, Texas, New York, Florida, Illinois, Pennsylvania, Ohio,
Michigan, New Jersey and Georgia.* As of April 2006, none of these sites had
completed the cleanup process.® Detailed information on the 50 sites, the types
of communities where they are located and the people who live near them is
presented in the second portion of this report, starting on page 29. Looking across
these examples produces the following observations:

* Data for Figure 1 obtained from U.S. ENvTL. ProT. AGENCY, Number of NPL Site Actions and
Milestones by Fiscal Year, available at http://www.epa.gov/superfund/sites/query/queryhtm.nplfy.
htm (last visited March 28, 2006) (hereinafter, EPA, NPL Milestones by FY].

* Uniep States Census Bureau, Census 2000 PHC-T-2. Ranking Tables for States: 1990 and
2000: Table 1. States Ranked by Population: 2000, available at: http://www.census.gov/popula-
tion/cen2000/phc-t2/tab01.pdf (last visited April 11, 2006) [hereinafter, Census, Ranking Tables}].
5 Construction complete status last verified April 13, 2006. For more detailed information on the
significance of the “construction complete” designation, see infra notes 20-21 and accompanying
text.
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« People of color were disproportionately represented around a
significant number of sites. Thirteen of the profiled sites are located in
census tracts where the population is at least 40 percent racial or ethnic
minority, including four sites where the percentage is greater than 70.
These findings are not the product of a statistically valid examination
of Superfund sites on the whole, and the 50 sites profiled in this report
make clear that Superfund sites endanger communities of all types.
However, on a site-specific basis, these findings echo concerns long
expressed by scholars and other commentators that hazardous waste sites
disproportionately affect minority and low-income populations.

+ These sites have awaited cleanup for many years. The 50 profiled sites
were used by manufacturers to dispose of liquid and solid toxic wastes
for many decades. Some sites date back as far as the turn of the last
century. They have been included on the NPL for long periods of time,
with the oldest having been listed on the very first NPL in 1983,% and
the most recent listed in 2001, at the same time that annual construction
completions dropped by half.

+ A number of sites remain in Superfund limbo. Some of the sites,
although proposed to the NPL between five and 13 years ago, remain
in “proposed” status, meaning they are ineligible for long-term federal
“remedial action” funding and are not a priority for enforcement actions
that would compel responsible parties to clean them up.®

# EPA published the first NPL, containing 406 sites, on Sept. 8, 1983. 48 Fed. Reg. 40658 (Sept.
8, 1983). Eight of the 50 sites profiled in this report were on that first NPL: Aerojet General (CA);
Iron Mountain Mine (CA); Stringfellow (CA); American Creosote Works (Pensacola Pit) (FL);
Reeves Southeast Galvanizing Corp. (FL); Nease Chemical (OH); CPS/Madison Industries (NJ);
and Universal Oil Products (Chemical Division).

? EPA classifies some of the proposed NPL sites profiled in this report (specificaily, Normandy

Park Apartments (FL), Circle Smelting Corp. (IL), Dover Chemical Corp. (OH) and Terry Creek
Dredge/Spoil Areas/Hercules Outfall (GA)) as “NPL-equivalent sites.” Katherine N. Probst, et al.,
Appendix B FY 2000 Status of 52 Sites Proposed to the NPL as of the End of FY 1999 in SUPERFUND’S
Future: WHat WiLL it Cost? A ReporT T0 CONGRESS, 165-167 (2001) (data provided to RFF by EPA)
[hereinafter, Probst, et al., SuperFUND’s Future]. EPA defines NPL-equivalent sites as those at which
responsible parties perform cleanup under EPA enforcement authority and with EPA oversight, but
without being listed as final on the NPL. Id. at 40. For more information on how EPA classified the
sites that were proposed to (but not made “final” on) the NPL prior to RFF’s 2001 analysis, see id. at
165-167. Additional information concerning the status of the proposed NPL sites may be available
in the site descriptions maintained by their respective EPA regional offices, available at http://www.
epa.gov/superfund/sites/npl/npl.htm (click on state of interest, then follow site name hyperlinks).
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+ The 50 profiled sites are among the most hazardous in the nation. The
substances disposed at these sites can cause everything from cancer to birth
defects to brain damage. EPA calculates a hazard score, on a scale of 0 to
100, to determine whether to add a site to the NPL. To qualify for an NPL
listing, a site must have a score of 28.5 or higher. The 50 sites profiled in
this report were assigned scores ranging from 42.24 to 74.86, placing them
among the most dangerous sites to human health and the environment.

» These sites contain an array of hazardous substances. The 10 most
common contaminants at the 50 sites include polychlorinated biphenyls
(PCBs), lead, polycyclic aromatic hydrocarbons, chromium, copper, zinc,
cadmium, arsenic, mercury and trichloroethylene. Some sites contain
extraordinarily toxic chemicals, some of which (e.g., creosote and lead)
are now banned for most purposes. Most often, these chemicals are
invisible, tasteless and odorless, giving little warning when they are
present in drinking water, the air or soil.

+ Large numbers of people, including children and the elderly, live
near these sites. Most of the 50 profiled sites are located in heavily
populated urban or suburban neighborhoods. According to EPA,
between 205,349 and 803,100 people live within one mile of these sites.®
As of 2000, some 235,000 people lived in the census tracts where they
are located, including 34,127 children aged nine and younger and 14,068
persons aged 75 and older.

+ Lower-income Americans disproportionately reside around these sites.
In stark contrast to the wealthy corporate beneficiaries of the Superfund
tax windfall detailed in this report, residents of 30 of the 50 census tracts
reported a median household income for 1999 (the most recent tabulation of
data available at the tract level, for Census 2000) below that of the nation as
a whole, that is, below $41,994.7 Nonetheless, a significant number of sites
are surrounded by middle income or even wealthy populations, testifying to
the fact that Superfund sites endanger a wide variety of communities,

¢ EPA’s Comprehensive Environmental Response, Compensation and Liability Information
System (CERCLIS) provides ranges for the number of people living within 1 mile of NPL sites.
Information for specific sites can be accessed through CERCLIS online, available at http://cfpub.
epa.gov/supercpad/cursites/srchsites.cfm.

7 Unirep States Census BUREAU, Census 2000 Demographic Profile Highlights, available at
http://factfinder.census.gov/servlet/SAFFFacts?_submenuld=factsheet_l& sse=on (last visited
April 28, 2006) [hereinafter, Census, 2000 Highlights).
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« Some of the sites that have waited longest for cleanup are owned
by viable, profitable companies. Sites sometimes lack a “responsible
party”; for example, the company responsible for contamination may be
out of business. These sites are to be cleaned up using Superfund dollars.
Where there is a responsible party, the company is supposed to pay for
cleanup. Yet in a number of cases, sites have languished on the NPL even
though a responsible party has been identified. This includes, for example,
a New Jersey site owned by Honeywell, which in 2005 ranked number 75
on the Fortune 500, with profits topping $1.2 billion. This site was among
the first Superfund sites listed in 1983, but still has not been cleaned up.

At many Superfund sites, cosmetic changes have been made — rusting barrels
have been removed from the surface, and vegetation has reemerged on what were
moonscapes 20 years ago. Beneath the surface, though, the toxic stews continue
to circulate, moldering and spreading, adding chemicals to aquifers, rising to

the surface of the soil as the land freezes and thaws, and releasing methane and
other volatile gases. The senior federal officials now responsible for the program
provide political spin instead of solutions. They tell us that Superfund does not
need the tax money it was intended to have, and that the popular “polluter pays”
principle still applies even though the tax on oil and chemical companies has
expired. There is no better way to illustrate the bankruptcy of such claims than to
get back to basics and look at the nation’s worst sites, the dangers they pose and
the paralyzed cleanup response. i
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The arguments over facts and figures related to financing Superfund reverberate
outside Washington and throughout the country, where NPL sites stagnate and
pose continuing risks to human health and the environment.!® In observing the
25" anniversary of the Superfund law in December 2005, EPA reminded the
public that, “even today, 1 in 4 Americans live within 3 miles of a Superfund
site.”!! Approximately three to four million children live within one mile of a
Superfund site, and due to their unique physical susceptibilities, are at greater risk
to the effects of exposure from environmental contaminants. 2

Among those at risk from the NPL sites around the country that still await cleanug
are the people living near the 50 sites profiled in this report. Specifically, the
report highlights five sites in each of the top 10 most populous states: California,
Texas, New York, Florida, Illinois, Pennsylvania, Ohio, Michigan, New Jersey
and Georgia (ranked by size of population).’

As of the 2000 Census (the most recent tabulation of data available at the
census tract level), 234,524 people lived in the census tracts containing one of
the 50 profiled sites. Of those, 34,127 are children aged nine and younger. An
additional 14,068 are persons aged 75 and older. In 30 of the 50 census tracts
(60 percent of tracts), the median household income for 1999 (again, the most
recent tabulation of data available at the census tract level) was below that for
the nation, that is, below $41,994.'4

This report also provides the percentage of “minority” (that is, the percentage not
classified as “one race, white™) and “Hispanic” populations around each of the 50
sites. The Census Bureau considered race and Hispanic origin to be “two separate
and distinct concepts™ for the 2000 census (as explained further in Appendix B).
Thirteen of the profiled sites are located in census tracts where the population

is at least 40 percent racial minority or Hispanic, including four sites where the
percentage is greater than 70.

1 Cartwright, supra note 2, at 318 (explaining that, “EPA’s existing backlog, combined with the
emergence of additional sites, prolongs the health risks currently borne by communities adjacent
to Superfund sites™).

" EPA, Superfund’s 25" Anniversary, supra note 1.

2 Cartwright, supra note 2 (citing Philip Landrigan et al., Chemical Wastes, Children’s Health,
and the Superfund Basic Research Program, 107 ExvrL. HeaUts PerSPECTIVES 423, 423 (1999)).
B Census. Ranking Tables, supra note 4.

8 Census, 2000 Highlights, supra note 7.
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Figure 2 Profiled Sites
HRS DATE ADDED
STATE SITE NAME SCORE T0 THE NPL
«  Asrojet Genaral Corp. 5483 | Sept 8, 1983
*  iron Mountain Mine 56.18 Sept, B 1983
California *  McCormick & Baxter Creosoting 74.88 Oct. 14, 1992
¢ Operating industries Landfill 5.2 Juna 10, 1386
D AchA {Point Comfort)/Lavaca Bay 50 Feb, 23, 1994
*  Gulfco Marine Maintenance 50 April 30, 2003
Texas «  Jasper Creosoting Company Inc. 50 July 28, 1998
*  R&H Oil/Tropicana 50 Proposed on June 14, 2001
. omputer Circuits 50 May 10, 1999
¢+ Consolidated Jron & Metal 50 Juna 14, 2001
New York o Lawrence Avistion Industries, Inc, 50 Feb. 4, 2000
*  Liberty industrial Finishing 50.65 June 10, 1986
s ga. | 50 |
*  Amaerican Lreosote Works (Pensacola Pit) 58.41 Sept. 8,1383
= Escambis Wood — Pensacola 50 Dec. 16, 1994
Floride «  Normendy Park Apatiments 4998 Proposad on Feb. 13, 1995
* Resvas Southeast Galvanizing Corp. 5875 Sept. 8,1
» __Stauffer Chemical Ta on Springs 50 May 31, 1994
s Circle Smetting Corp. 0N Proposed on June 17, 1996
¢ DePus/New Jeruv chIMobli Chem Corp. 70N Moy 10, 1993
fitinois ¢ Indian Refinary ~ Texaco Lawrenceville 56.67 Dec. 1, 2000
« Parsons Casket Hardware Co. 55.58 July 22, 1987
B §1.85
e EastTenth smat 67.68 Proposed on Jan. 18, 1994
¢ Lower Darby Creek Ares 50 June
Pennsylvania | «  Sharon Steel {Farrell Works Disp. Aree) 50 July 28, 1908
¢ UGI Columbia Gas Plant -53178 May 31 1994
¢ Armeso, inc,, Hamilton Plant §9.34 Proposed on April 30, 2003
*  Diemond Shamrack Corp. {Painesville Wks} 50 Proposed on May 10, 1993
Ohio *  Dover Chemical Corp. 50 Proposed on May 10, 1933
*  Nease Chemical 475.&9 Sapt. 8, 1983
«  Barrels; Inc, 224 Oct. 4, 1983
s Bay City Middlegrounds 50 Proposed on Feb. 13, 1995
Michigen ¢ Bofors Nobel, Inc. 5342 March 31, 1989
«  Rockwell Internationsl Corp. %; 5 gulv 22,1987
. i Y 4
»  Comell Dubilier Electronics, inc. 50.27 July 28, 1998
«  CPS/Madison Industrigs 80.73 Sept. 8, 1983
NewJersey | ¢«  Universal Oii Products (Chemicel Division} 54,63 Sept. 8, 1983
*  Ventron/Vsisicol 5138 Sept. 21, 1984
. Vi 1
*  Brunswick Wood Preserving 5449 April 1, 1997
*  Camiila Wood Pmsawing Company 50 July 28, 1998
Georgia ¢ LCP Chemicais Georgia 60.14 June 17, 1996
*  Terry Creek Drdge Spoil Areas/Herc. Outfell 50.18 Proposed on April 1, 1997
* __Woolfolk Chemical Works, inc. 4224 | Aug.30.1

These findings are not the product of a statistically valid examination of
Superfund sites on the whole, and the 50 sites profiled in this report make clear
that Superfund sites endanger communities of all types. However, on a site-

specific basis, these findings echo concerns long expressed by scholars and other

commentators that hazardous waste sites disproportionately affect minority and
low-income populations.

Detailed information on the 50 sites and the people who live near them is
presented in the state-specific sections set forth in the next part of this report,
beginning on page 29.
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Health Risks

To qualify for listing on the NPL, a site must have a Hazard Ranking System
(HRS) score of 28.5 or higher. As shown in Figure 2, the 50 sites profiled in this
report were assigned scores ranging from 42.24 to 74.86, placing them among the
worst of the worst, yet most have nonetheless languished on the NPL for many
years. HRS scores depend on a variety of factors that reflect the dangers posed by
the sites, including:

* quantity of toxic chemicals dumped at the site;

* toxicity of the chemicals with respect to both human and animal exposures;

* people potentially exposed to these hazards;

* environmental loss caused by the site (¢.g., loss of underground drinking water
supplies, destruction of fishing beds or other fragile ecosystems); and

* pathways by which people and the environment are directly exposed (e.g.,
contamination of water, land, or air).'s

The disposal practices utilized at the 50 sites profiled in this report resulted in toxic
mixtures of hazardous substances that individually cause everything from cancer to
birth defects to brain damage when they seep into drinking water, are emitted into
the air, or lace the soil on the sites and in surrounding communities, The 10 most
common contaminants at the 50 sites profiled in this report include polychlorinated
biphenyls (PCBs), lead, polycyclic aromatic hydrocarbons, chromium, copper, zinc,
cadmium, arsenic, mercury and trichloroethylene. Most often, these chemicals

are invisible, tasteless and odorless, giving little warning when they are present in
amounts far above what is safe, for people and for wildlife. Details on the health
risks posed by these contaminants are set forth in Figure 3.'¢

As bad as exposure to individual chemicals can be, their effects when they interact
with each other have yet to be documented. Equally troubling, Superfund sites
represent just one of the many sources of environmental contaminants present

in surrounding communities. Once again, our understanding of the cumulative
effects of such exposures is preliminary at best.

% For more information on the HRS, see ENvTL. PrROT. AGENCY, APPENDIX A TO PART 300—THE
Hazarp Ranking System, 40 C.F.R. Pt. 300, App. A.

¢ Information concerning health effects of exposure is drawn (and additional information may

be obtained) from the Agency for Toxic Substances and Disease Registry’s (ATSDR) Frequently
Asked Questions about Contaminants Found at Hazardous Waste Sites (ToxFAQs). As noted by
ATSDR in the preface to each of its ToxFAQs summaries, “[tlhe effects of exposure to any hazard-
ous substance depend on the dose, the duration, how you are exposed, personal traits and habits,
and whether other chemicals are present.” UNITED STATES AGENCY FOR ToXIC SUBSTANCES AND Dis-
EASE REGISTRY, Freguently Asked Questions About Contaminants Found at Hazardous Waste Sites,
available at http://www.atsdr.cdc.gov/toxfaq.html (information on individual contaminants may be
located by searching by initial letter in name).
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Figure 3: Five Contaminants Found Mast Frequently at the 50 Profiled Sites

Contaminent Profiled sites where found Heelth effects of exposure

«  Stringfellow {CA}

= Star Lake Canal {TX}

¢ Consofidated iron & Metal {NY}

*  SaugetArea 1 {it)

»  Watson Johnson Lendfil {PA}

" Lo Darby CrookPA

+  Lower Darby Cresl . "
Polychiorinated +  Sharon Stesl {Farrell Wks Di{sp I;raa) {PA} f:;:::““’“"‘ such es ecne end
Biphenyis {PCBs} +  Ammco, inc., Hemilton Plant {OH N

«  North Sanitery Landfill{OH) *  Uverdamaga

«  Rockwell intarnational (Mi}

o Bay City Middisgrounds {M})

¢ Barrels, inc. (Mi}

«  Univarsal Oif Products (Chemical Division) (NJ}

*  Cornall Dubilier Elctronics (NJ}

»  LCP Chemicals Goorgia {(GA}

«  Aergjet Genoral (CA}

«  Stauffer Chemica! {Tarpon Springs} {FL} .

«  Normandy Park Apartments (FL) ¢ Decreesed function of nervous

¢ DePue/New Jersey Zinc {iL} system .

¢ Circle Smeiting (it} * Increases in biood pressura
Lead ¢ Sauget Area 1{iLl) «  Anemia

¢ North Sanitary Landfitl {OH} *  Brain and/or kidney damage

»  Barrels, Inc. (M} * inpragnant women, can cause

«  Stata Oisposal Landfill, Inc. (M1} miscarriages

*  Universal 0l Products (Chemical Oivision} {NJ}

»  CPS/Madison Industries (NJ)

«  McCormick & Baxter Craosoting {CA)

¢ ALCOA {Point Comfort)/Lavaca Bay (TX)

¢ Jasper Creosoting (TX)

o Star Lake Canal {TX} «  Animal studies indicate potential
Polycyclic Aromatic | «  Amarican Creosote Works {Pensacola Pit) {(FL} for reproductive difficulties end
Hydrocarhons «  Stauffer Chemical (Tarpon Springs} {FL} birth defects; “it is not known
{PAHs} *  Sauget Area 1 {iL) whether these effects occur in

« Indian Refinary - Texaco Lawranceville {IL) people”

¢ UG Columbia Bas Plant {PA)

*  Sharon Steal {Farrell Wks Disp Area} {PA}

*  (Camilla Wood Preserving {GA)

: ﬁ:"ﬁ:ﬁmmm {cA) ¢ Broathing large amounts of

«  Aarojet General (CA} chromium {V1} can ceuse irritation

«  Star Lake Canal {TX} to the nose

«  Liberty Industrial Finishing {NY} ¢ Ingesting large amounts of
Chromium «  Stauffer Chamica! (Tarpon Springs} (FL} chromfum {Vi} can cause stomach

= Ammco, inc., Hamilton Plant (OH} upsats, ulcars, convulsions, kidney

« Diamond Shamrock Corp {Painesvilla Works} {DH} and fiver damage and even death

¢ State Disposai Landfill, Inc. (M} «  Skin contact with chromium {Vi}

¢ Brunswick Wood Presarving {GA compounds can causa skin uicers

«  Iron Mountain Mine (CA}

: gg:{:tkg'.cn:;:: {TXCA)) »  Braathing high levels can cause

«  Stauffer Chemical Co. (Tarpon Springs} {FL) nose and throat irritstion

«  Circle Smalting (IL} « Ingesting high levels can cause
Copper +  SaugetAres 1 (i) nausaa, vomiting and diarrhea

«  Parsons Casket Hardwars {IL} *  Very high doses can cause liver

*  Stata Disposal Landfill, inc. (M) and kidnay damage and can even

«  CPS/Madison industries (NJ} cause death

*  Brunswick Wood Praserving {GA}
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Lagging Cleanups

Once a site requires no additional cleahup activities, it may be deleted from the
NPL." Of the 1,553 sites that had been added to the NPL as of April 2006, only
309, or 20 percent, had been deleted.'® Ac¢cording to EPA, however, measuring
success by simply looking at the ratio of deleted NPL sites to total sites on the
NPL fails to “recognize the substantial construction and reduction of risk to
human health and the environment that has occurred at NPL sites not yet eligible
for deletion.”" So, in 1990, to “communicate more clearly to the public the
status of cleanup progress” among NPL sites, EPA established the new category
of “construction complete” as its main indicator of program success.?® Sites are
considered “construction complete” when any necessary physical construction
and engineering work is complete, even if final cleanup goals have not been
achieved.? In addition to the sites deleted from the NPL, another 600 or so have
achieved the “construction complete” designation.?

As of April 2006, none of the 50 sites profiled in this report had progressed far
enough in the cleanup process to be designated “construction complete.”” Some
of the sites, although proposed to the NPL between five and 13 years ago, have
never even been made “final” NPL sites.” “Final” sites have been added to the
National Priorities List through the issuance of a final rule in the Federal Register
and are the only sites at which EPA can use Trust Fund monies to pay for long-
term remedial actions.” In contrast, proposed NPL sites are not eligible for

V7 Katherine N. Probst & Diane Sherman, Success for Superfund: A New Approach for Keeping
Score, at 1 (April 2004), available at http://www.rfl.org/rff/Documents/RFF-RPT-SuperfundSuc-
cess.pdf (last visited March 28, 2005); 40 C.ER, § 300.425(e).

18 1.8, EnvTL. PrOT. AGENcY, NPL Site Totals by Status and Milestone as of April 25, 2006, available
at http://www.epa.gov/superfund/sites/query/queryhtm/npltotal. htm (last visited May 1, 2006).

19 U.S. ENvL. ProT. AGency, OSWER Directive 9320,2-09A-P, CLose Out PROCEDURES FOR
NamonAL PrioriTies List SrTes 3-1 (2000), available at http://www.epa.gov/superfund/resources/
closeout/pdf/guidance.pdf (last visited March 28, 2005) [hereinafter, EPA, CLose QuT PROCEDURES
roR NPL Sres).

% Probst & Sherman, supra note 17, at 1; U.S. ENVTL. PROT. AGENCY, Final Rule on National Oil
and Hazardous Substances Pollution Contingency Plan, 55 Fed. Reg. 8666, 8699 (March 8, 1990).
M EPA, CLose Out ProcEDURES For NPL SITES, supra note 19 at 3-1. Sites also qualify as con-
struction complete when “EPA has determined that the response action should be limited to mea-
sures that do not involve construction,” or when the site qualifies for deletion from the NPL. Id.
2 Katherine N. Probst, Whither Superfund? Is Superfund Withering?, ENvrL. Forum, July/Aug,
2005 at 21 [hereinafter, Probst, Whither Superfund?].

2 Construction complete status last verified April 13, 2006. For more detailed information on
the significance of the “construction complete” designation, see supra notes 20-21 and accom-
panying text.

3 See supra note 9, R

3 See, e.g., Probst, et al., SUPERFUND’S FUTURE, supra note 9, at 39, 271; 40 C.FR.
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long-term federal “remedial action” funding, nor do EPA or the states typically
make them a priority for enforcement actions. Most of the 50 sites categorized
as “proposed” have been in that status for a decade or longer. In some instances,
EPA claims that the states in which they are located are “taking the lead” on
pursuing them or it says that because responsible parties are being “cooperative,”
it has deferred a decision to finalize the listing.6 Neither rationale explains why
the sites have languished for so long.

Rather, funding shortages appear to be largely responsible for the lagging
cleanup of these and other NPL sites. In 2002, EPA’s Office of Inspector General
reported that the agency granted funds 23 percent below what its regional offices
requested for remedial construction activities at NPL sites.?” Five sites received
less funding than the regional office administering the site requested, and seven
sites received no funding at all.?* Among the sites that received no funding was
Jasper Creosoting in Texas, one of the 50 sites featured in this report. Region 6
officials stated that the lack of funding at this site presents “long-term risks to
human health and the environment,” noting that without funding to implement

a permanent remedy, the contaminated groundwater plume migrating from the
site will eventually reach the water well for the City of Jasper, Texas.?? Three
years later, in its FY 2004 Superfund Annual Report, EPA reiterated that “[t]he
Superfund program faces a backlog of new cleanup projects ready to begin
construction.”® And, for FY 2005, EPA reported that it did not have enough
resources to fund new projects that were ready for construction at nine sites.

§ 300.425(b)(1).

% See supra note 9.

¥ See Letter from Nikki L. Tinsley, U.S. EnvrL, Prot. AGency, Office of the Inspector Gen., to
James Jeffords, Chairman, U.S. Senate Comm. on Env’t and Pub. Works 1 (Oct. 25, 2002) avail-
able at http://www.epa.gov/oig/reports/2002/boxer.pdf (last visited April 4, 2006).

% Id.at3. The sites (and states in which they lie) for which actual funding fell short of requests
were: Atlas Tack Corp. (MA), Elizabeth Mine (VT), Jennison-Wright Corporation (IL), Continen-
tal Steel Corp. (IN), Central Wood Preserving Co. (LA), Hart Creosoting Company (TX), Jasper
Creosoting Company (TX), Basin Mining Area (MT), Upper Tenmile Creek Mining Area (MT),
Gilt Edge Mine (SD), and Lorentz Barrel & Drum Co. (CA). Id. at Enclosures | and 2. Gilt Edge
Mine received less funding than requested for both remedial action construction activities (Enclo-
sure 1) and long-term response actions (Enclosure 2). /d.

® Id. at 3-4,

% U.S. EnvrL. Prot. Aaency, EPA-540-R-05-001, FY 2004 Superrunp ANNUAL Report 20 (2005),
available at http:/fwww.epa.gov/superfund/action/process/pdfs/fy2004/fy2004.pdf (last visited
April 4, 2006).

3 U.S. EnvrL. Prot. AGENcy, Superfund National Accomplishments Summary Fiscal Year 2005 as
of November 22, 2005, http://www.epa.gov/superfund/action/process/numbets05.htm (last visited
April 7, 2006). For a list of the nine sites that did not receive new construction funding in fiscal
year 2005, please see http://www.epa.gov/superfund/accomp/factsheets05. htm#not_funded (last
visited April 7, 2006).
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These developments have taken a drastic toll on Superfund cleanups. As shown in
Figure 1, the number of construction completions dropped precipitously beginning
in 2001.* One explanation for the decline is that during the 1990s, EPA’s regional
offices focused on cleaning up less complex sites first, in order to achieve high
targets for construction completions.®® Accordingly, “EPA is now left with many of
the sites that require more complex, lengthy, and expensive cleanups, which take
more work overall and a longer amount of time to reach construction complete
status.”* Nonetheless, funding shortfalls — including those which prevent some
cleanup projects from even being started — undoubtedly play a significant role in
EPA’s recent lackluster record in moving sites to “construction complete.”’

Site Examples

Superfund sites come in many guises. Most of the 50 sites are located in
heavily populated urban or suburban neighborhoods and contain a toxic soup
of harmful chemicals with direct routes of exposure — e.g., contaminated
water, soil or air — for the people who live in surrounding communities. The
sites were used by manufacturers to dispose of liquid and solid toxic wastes
for many decades. Some sites date back as far as the turn of the last century.
They have been included on the NPL for long periods of time, with the oldest
having been listed on the very first NPL in 1983% and the most recent listed in
2001, at the same time that annual construction completions dropped by half.
Inexplicably, some of the sites that have waited the longest for cleanup are owned
by companies that remain viable, even profitable. For example:

« Universal Oil Products (Chemical Division), a 75-acre site in Bergen
County, New Jersey, was added to the NPL in 1983 and was used to
manufacture a variety of toxic chemicals from 1932-79. Approximately
4.5 million gallons of liquid waste heavily laced with such volatile organic
compounds as vinyl chloride, benzene and trichloroethylene were dumped
in unlined lagoons, resulting in contamination of soil, surface water and
groundwater. The runoff of waste polluted the nearby Hackensack River
Basin, which is used by local residents for recreation. Allied Signal, now

32 EPA, NPL Milestones by FY, supra note 3.

3 Probst & Sherman, supra note 17, at 3.

» Id

3 Id., note 7 (noting that “there may be other reasons as well for the decrease in the number of
construction complete sites, including funding shortfalls.”).

% EPA published the first NPL, containing 406 sites, on Sept. 8, 1983. 48 Fed. Reg. 40658 (Sept.
8, 1983). Eight of the 50 sites profiled in this report were on that first NPL: Aerojet General (CA);
Iron Mountain Mine (CA); Stringfellow (CA); American Creosote Works (Pensacola Pit) (FL);
Reeves Southeast Galvanizing Corp. (FL); Nease Chemical (OH); CPS/Madison Industries (NJ);
and Universal Oil Products (Chemical Division).
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Honeywell, has been identified as a responsible party at the site and has
been conducting cleanup activities. In 2005, Honeywell was ranked
number 75 on the Fortune 500, with profits topping $1.2 billion.”’

+ The 85-acre Bofors-Nobel site in Muskegon County, Michigan, was
first listed in 1988, and responsible parties include American Cyanamid,
Akzo-Nobel, Bissell Corporation, DuPont, Eli Lilly, General Electric,
IBM and Union Carbide, most of which either are or were listed on
the Fortune 500. Unlined lagoons were used for disposal of the wastes
generated by the production of alcohol-based detergents, saccharin,
pesticides, herbicides and dye intermediaries. Final cleanup plans were
completed in the early 1990s, but negotiations with the companies listed
above, among others, slowed implementation until the late 1990s, and
even then, federal funding was used to construct groundwater treatment
facilities. The census tract in which the site is located has a median
household income of about $38,000.

Several of the 50 sites were owned by companies that used extraordinarily toxic
chemicals, some of which (e.g., creosote and lead) are now banned for most
purposes. Over decades, excess chemicals and metals spilled or dropped onto
the bare ground, where they seeped into underground aquifers or were washed by
rain into adjacent storm sewers, rivers, or creeks. For example:

« The American Creosote Works (Pensacola Pit) site in Escambia
County, Florida, was used from 1902-1981 for wood preserving.
Creosote was used until 1950, when pentachlorophenol became the
chemical of choice. Ponds set up to “percolate” these highly toxic liquids
ovetflowed, spilling into Bayou Chico and the Pensacola Bay. The
census tract encompassing the site is 48 percent minority, with a median
household income of $23,000.

» The Lawrence Aviation Industries site in Suffolk County, New
York,covers 160 acres and was used to manufacture titanium sheeting
for the aeronautics industry. In 1980, the site owner crushed over 1,600
drums of trichloroethylene, acid sludges and other toxics, spilling their
contents onto the unprotected soil. It also poured wastes into surface
waters and two unlined lagoons.

¥ Fortune 500, 1955-2005, CNNMoney.com, available at http://money.cnn.com/magazines/for-
tune/fortune500_archive/snapshots/2005/634.html] (last visited May 8, 2006).
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The DePue/New Jersey Zinc/Mobil Chemical Company in Bureau
County, Illinois,was used by a series of companies to smelt zinc for close
to a century, creating waste piles, lagoons and cooling ponds filled with
toxic wastes that now threaten a community with a median household
income of $37,000, as well as the nearby DePue Lake, which houses a
fishery, state wildlife refuge and numerous wetlands.

Other sites served as dumping grounds for multiple companies, many of which have
changed their names, metamorphosing into other businesses or simply disappearing.

One of the oldest and most notorious sites on the NPL, the 17-acre
Stringfellow site, is located in a canyon near the southern California
town of Glen Avon. It served as a hazardous waste disposal facility
from 1956-1972, accepting over 34 million gallons of waste from metal
refinishing, electroplating and pesticide manufacturing companies. This
waste was dumped into surface evaporation ponds. Rainfall caused the
ponds to overflow, sending streams of heavily polluted water into nearby
neighborhoods. The population of the census tract around the site is 52

* percent minority and has a median household income of $43,000.

Similarly, the Lower Darby Creek Area in Delaware County,
Pennsylvania, consists of two separate dumps, the Clearview Landfill
and the Folcroft Landfill and Annex, where a combination of hospital
waste, demolition debris and municipal waste were disposed of by
several companies and local governments. Clearview was covered and
re-vegetated in 1976, and the Philadelphia Redevelopment Authority
constructed hundreds of homes on its eastern and southern borders. Years
later, EPA discovered that the covers were eroding and contaminated
runoff was seeping into nearby Darby Creek.

The 550-acre LCP Chemicals site in Glynn County, Georgia,was used
for seven decades as an oil refinery, paint manufacturing plant, power
plant and chlor-alkali factory. Five major companies have been identified
as responsible parties at the site: ARCO, Georgia Power Company,

Dixie Paints and Varnish Company (currently O’Brien Company), Allied
Chemicals, Inc. (now Allied Signal, or Honeywell) and the Hanlin Group,
a subsidiary of LCP Chemicals-Georgia, Inc. EPA estimates that more
than 380,000 pounds of highly toxic mercury was “lost” in the area
between 1955-1979 and, as a result, commercial fishing has been banned
in the area. The census tract in which the site is located is 63 percent
minority, with a median household income of $24,000.
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At several of the 50 sites profiled in this report, hundreds of acres of ordinary
household garbage served as the foundation for disposal of millions of gallons of
liquid industrial waste. At the time, engineers theorized that the garbage would
serve as a sponge, soaking up the corrosive liquid and holding it in place. But the
sponge became saturated and began leaking into the ground. Far from solving the
problem of what to do with these heavily contaminated liquids, the garbage, which
covered dozens — even hundreds — of acres, just spread it around. For example:

« In Montgomery County, Ohio, the 102-acre North Sanitary Landfill
sits atop an aquifer used for drinking water, which is composed of highly
transmissive sands and gravel. Portions of the site have caught fire
several times.. It is located in a census tract with a median household
income of $25,000.

«+ Another glaring example is the 190-acre Operating Industries site in
Monterey Park, California, located in the heart of the densely populated
Los Angeles metropolitan area where millions of gallons of liquid industrial
waste were poured over huge landfills containing ordinary household
garbage. Leachate from the site includes vinyl chloride, benzene,
tetrachloroethylene and various heavy metals. The surrounding census tract
is 61 percent minority, with a median household income of $47,000.

Lastly, as mentioned earlier, some of the 50 sites were proposed for the NPL, but
have never been converted to final status, meaning that they are ineligible for
long-term federal remedial funding. For example:

» The Dover Chemical Corp. site in Tuscarawas County, Ohio, was
proposed for listing in May 1993, but has not been added to the final
NPL. Dover Chemical has operated a manufacturing facility at the site
since 1950, which produces products that are used to manufacture extreme
pressure lubricants, plasticizers and flame retardants for vinyl products.

» The Normandy Park Apartments site in Hilisborough County, Florida,
was proposed for listing in February 1995, but has never been finalized.
The site is the former home of a recycling operation that involved
crushing batteries and smelting lead. The company, Gulf Coast Recycling,
ultimately leveled the buildings used for these purposes and constructed
apartment homes on the site, which remain occupied.
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Pouwuters Pay No More:
Conrrorate Tax WinoraLLs & THE FATE oF THE SuPERFUND PROGRAM

The ‘Polluter Pays’ Framework

In the late 1970s, the nation came to know the town of Love Canal, New York.
Built on top of a massive toxic waste dump, town residents suffered from severe
illness and birth defects caused by chemical exposures. Ultimately, 1,000 families
were relocated and homes along the “Canal” were demolished.

After the revelations about Love Canal and similar sites won widespread media
attention, the need for a comprehensive program to address the country’s toxic
waste crisis was clear. However, there remained the question of who would pay.
Environmentalists argued that because companies profited from cheap waste
disposal methods, it was they who should pay to clean up the resulting mess.*
The chemical industry retorted that society as a whole had benefited from the
disposal methods in the form of less expensive products, so society as a whole
should pay for the cleanup.®

The law that was ultimately enacted (officially titled the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA)) took a
two-pronged approach that affirmed, and then reaffirmed, the “polluter pays”
principle.* The choice of which prong to pursue was left up to EPA, both in
general and on a site-specific basis. First, it created a liability scheme to get
“responsible parties” to pay for the cleanup of contaminated sites themselves —
known colloquially as “lawyers first, shovels later.”* Responsible parties who did
not honor the government’s request that they clean up “voluntarily” were subject
to “treble damages™ — three times ultimate cleanup costs — as punishment for
their recalcitrance.®

% A. Theodore Steegmann, Jr., History of Love Canal and SUNY Byffalo s Response: History, the
University Role, and Health Research, 8 Burr. ENvTL. L. J. 173, 175 (2001); See also RoBert V.
PERCIVAL, ET AL., ENVIRONMENTAL REGULATION: LaAW, SCIENCE AND Policy, 263 (3" ed. 2000).

¥ Cartwright, supra note 2, at 303 (citing Cong. Q., INC., Congress Clears ‘Superfund’ Legisia-
tion, 36 Cong. Q. ALMaNAC 584, 587 (1980)).

*® Id. (citing ConG. Q., INC., Congress Clears ‘Superfund’ Legisiation, 36 Cong. Q. ALMANAC 584,
587 (1980)).

4 President Carter signed the Comprehensive Environmental Response, Compensation and
Liability Act into law on Dec. 11, 1980. Pub. L. No. 96-510 (codified as amended at 42 U.S.C,
§§ 9601-9675).

2 Katherine N. Probst, Superfiind at 25: What Remains to Be Done, Resources, Fall 2005, at 20
(2005) {hereinafter, Probst, Superfund at 251; 42 U.S.C. § 9606(a), CERCLA § 106(a) (authorizing
EPA to issue an administrative order or secure a court order to force responsible parties to un-
dertake cleanup measures necessary to abate contamination posing an “imminent and substantial
endangerment to the public health or welfare or the environment™).

B
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Second, the statute created a multi-billion dollar trust fund (known generally as
the “Superfund,” but to avoid confusion with the program itself, referred to here as
the “Trust Fund” or the “Fund”) that the federal government could use to pay for
site cleanups where responsible parties “could not, or would not, foot the bill.”*
The law further provided that the government could recover those costs from

any responsible parties it could later find, leading to the colloquial label “shovels
first, lawyers later.”* To finance the Trust Fund, Congress levied taxes on those
industrial sectors most likely to have contributed to the hazardous waste sites.

The two tracks were integrally related to one another — without the resources
provided by the Trust Fund, the government could not investigate sites,
prosecute responsible parties, or use government-funded cleanup to abate
threats to public health. Conversely, enforcement actions replenished the Trust
Fuad. Although Congress never anticipated that the Trust Fund would become
self-supporting given the costs of administering the program and the likelihood
that some sites would prove to be “orphans® with no responsible parties around,
the two tracks ensured that thousands of identifiable polluters would end up
either paying now, or paying later.

Transition to ‘Let the People Pay’

Superfund taxes generated $1.5 billion a year, or $4 million per day.* These funds
were significant — and vital to the health of the program — but they accounted

for only a small fraction of oil, chemical and other industry profits. Indeed, this
amount represents 2 percent of the 2005 profits earned by just six of the nation’s top
petroleum and petrochemical producing companies — which paid the largest share
of Superfund taxes — and the compensation paid to the six companies’ CEOs would
cover over a month s worth of lost tax revenue (see Figure 4).

“ Probst, Superfund at 25, supra note 42, at 20.

* 42 U.S.C. §§ 9607(a)(4)XA)-(D), CERCLA §§ 107(a)(4)(A)-(D) (authorizing recovery of
cleanup costs from responsible parties).

4 U.S. ENVTL. PROT. AGENCY, THE FACTS SPEAK FOR THEMSELVES: A FUNDAMENTALLY DIFFERENT
SUPERFUND PROGRAM, at 6, available at http://www.epa.gov/superfund/whatissf/sf_fact4.pdf (last
visited March 27, 2006); see also Mark Reisch, Superfund Reauthorization Issues in the 105th
Congress, Cong. Research Serv. Issue Brief No. 97025 (1998), available at hitp://ncseonline.
org/NLE/CRSreports/waste/waste-17.cfn (last visited March 29, 2006).
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Figure 4: Petroleum Profits
Company Name Fortune 500 Rank (ﬁmm ] CEOQ Name ¢ 2005 CED
Exxon Mobil 1 $36,130 tea R. Raymond $§25,773,000
Chevron 4 $14,.098 David J. 0'Reilly 1
ConocoPhillips 8 $13528 James J. Mulve $16,769.,000
Valerg Ensrgy 15 $3,5%0 William E. Greehey $44,875,000
Marathon Oil 23 $3,032 Clgrence P. Cazelot, Jr. $4,839,000
Suneco 68 $874 John G. Drosdick $33,436,000
Totel: . Total:
$71,354 $133,882,000

Nonetheless, industry lobbied fiercely against the Superfund tax, and following
the Republican takeover of Congress in 1995, the tax was allowed to expire.”’ At
the time, the Fund still had an unobligated balance of nearly $4 billion, as well as
continual deposits from interest payments, cost recoveries, fines and penalties.**
As a result, the lapse in taxing authority had little initial effect on the ability to
fund the program.* .

Although EPA had enough money to keep up a reasonable pace for cleanup
initially, the Clinton administration re¢ognized that the long-term stability of the
program required that the fund be replenished continually, and President Clinton
faithfully recommended reinstatement of the Superfund taxes in his annual
budget submissions.*®

Year after year, however, Republican-controlled Congresses resisted these
requests, and, as EPA received appropriations without any revenue from taxes
replenishing these amounts, the Trust Fund’s balance continued to erode. In 1998,
Congress asked the General Accounting Office (GAO, subsequently renamed

the Government Accountability Office) for reassurance that there was no legal
prohibition on shifting the entire burden onto general taxpayers. Answering
narrowly, GAO replied that such an approach was legal*! Nonetheless, the

I

* James E. McCarthy, Superfund Taxes or General Revenues: Future Funding Options for the
Superfund Program, Cong. Research Serv. Report No. RL31410 (2005) at at 2-3, available at
http://ncseontine.org/nle/crsreports/05mar/RL31410.pdf (last visited March 29, 2006).

4 Id. at3.

® Seeid.

3t U.S. Gen. Accounting Orrice, GAQO/RCED-98-152R, SUPERFUND: STATUS OF THE SUPERFUND
TrusT Funp 1-2, 4 (1998), available at http://archive.gao.gov/paprpdf2/160233.pdf (last visited
March 30, 2006). The GAQ discussed the issue with officials from the Congressional Budget Of-
fice, EPA and the Office of Management and Budget and none “identified any provisions of law or
the congressional budget resolution that would preclude funding the Superfund program entirely
from general revenues™). Id. at4.
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shift was a profound break with the statute’s underlying premise that polluting
industries, not citizens, should support this burden.

As shown in Figure 5, from FY 1993-1999, the share of the Superfund program
funded by general taxpayers remained constant at $250 million, less than 20
percent of the overall appropriation.®? In 1999, that amount increased to $325
million, and from FY 2000-2003, rose to more than $600 million per year

-— around 50 percent of the total appropriations.” By 2004, general revenues
accounted for 100 percent of appropriations to EPA for the Superfund program
because by the end of FY 2003, the Trust Fund’s balance was zero.*

Figure 5: Ratio of Poliuter and Individual Taxpayer Contributions to Trust Fund>*

Private Varsus Public Sharas of Superfund Resources
FY 1393-2004
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2 1J.S. GeN. Accountivg OFFicE, GAO-04-787R, SurERFUND PROGRAM: BREAKDOWN OF APPROPRIA-
TioNs Dara 3 (2004), available at http://www.gao.gov/new.items/d04787r.pdf (last visited March
31, 2006) [hereinafter, GAO, BREAKDOWN OF SUPERFUND APFROPRIATIONS].

B Id.

# Id.; McCarthy, supra note 48, at 4-5 (citing Budget of the United States Government, Appendix,
Fiscal Years 1996-2005).

% Data set forth in Sources and Amounts of Appropriations to the Superfund Program, Fiscal
Years 1993 through 2004 in GAQ, BREAXDOWN OF SUPERFUND APPROPRIATIONS, Stipra note 52, at 3.
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Funding Shortages

The process of cleaning up heavily contaminated hazardous waste sites is complex,
resource-intensive and time consuming. Specifically, “major Superfund cleanups
can cost millions or even hundreds of millions of dollars” and “can involve
complex remedies such as excavation and treatment of large amounts of soil,
lengthy treatment of polluted underground water, or even dredging and removal of
contaminants from underwater sites.”*

Coinciding with the decline of the Trust Fund balance, yearly appropriations for
Superfund have fallen well below program needs. During the spring and summer
of 1999, staff on the relevant Congressional committees “tried unsuccessfully to
determine how much money the Superfund program would need over the next

few years and when a decrease in needed appropriations was likely to occur.*’
Recognizing that more detailed analysis was needed, Congress requested that
Resources for the Future (RFF) conduct an independent study.”® After analyzing all
major elements of the program, the report’s authors presented their best estimate as
to future funding requirements, along with alternative low and high case scenarios
to reflect uncertainties about factors used in their model.* The authors concluded
that the program would not be in a position to “ramp down” in the next decade.®

Congress did not heed this warning, cutting actual appropriations to a point far short
of RFF’s estimates.’! A comparison of enacted appropriations and RFF’s base and
low case estimates appears in Figure 6. Specifically, cumulative appropriations for
FY 2000-2005 fell short of RFF’s base case estimate of costs for the same period by
$1.75 billion.®? Compared against RFF’s low case estimate, actual appropriations
still fell $1.3 billion short.*®

% Meredith Preston, With Trust Fund Depleting, Battle Brews Over Whether to Reinstate Industry
Taxes, 33 Env't Rer. (BNA) 1078 (May 10, 2002) (hereinafier, Preston, Trust Fund Depleting].

%7 Probst, ef al., SUPERFUND’S FUTURE, supra note 9, at 3 (2001).

* Id. at 33 {citing Departments of Veterans Affairs and Housing and Urban Development, and
Independent Agencies Appropriations Act, 2000, Conference Repont 106-379).

® Id. at 121,

& [d. at 157; see also Probst, Whither Superfund?, supra note 22.

¢! See notes 62-63, infra, and accompanying text; see also Preston, Trust Fund Depleting, supra
note 56 (quoting Kate Probst, co-author of the RFF report: “[i]f you look at our numbers, they’ve
(EPA) been underfunded since FY 2000™).

¢ Data for enacted appropriations to the Superfund program for fiscal years 2000 -- 2004 were
obtained from GAQ, BREAKDOWN OF SUPERFUND APPROPRIATIONS, supra note 52, at 3. For fiscal year
2005, the enacted appropriation figure was obtained from U.S. ENvTL. PrOT. AGENCY, Superfund
Appropriation History, available at http://www.epa.gov/superfund/action/process/budgethistory. htm
(last visited April 4, 2006) [hereinafter, EPA, Superfund Appropriation History]. RFF’s base case es-
timates appear in Table 7-4, Estimated Total Annual Cost to EPA of Superfund Program: Base Case
FY2000-2009 (Millions of 19998) in Probst, ef al., SUPERFUND’s FUTURE, supra note 9, at 158.

€ Data for enacted appropriations to the Superfund program for fiscal years 2000 — 2004 were ob-
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Figure 6: Superfund’s Resource Gap*

Comparigon of Estimated Costs and Enacted Apportions to Suparfund
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When measured in nominal dollars, funding for the Superfund program has
remained relatively constant over the last few years. However, when adjusted

for inflation, funding for the program has been steadily declining.% This trend
appears to be continuing. The President’s FY 2007 Budget Request for Superfund
is $1.259 billion — $20 million less than the FY 2006 request — all of which will
come from general revenues.*

tained from GAO, BREAKDOWN OF SUPERFUND APPROPRIATIONS, supra note 52, at 3. For fiscal year
2005, the enacted appropriation figure was obtained from EPA, Superfund Appropriation History,
supra note 62. RFF’s low case estimates appear in Table H-8, Estimated Total Annual Costs to
EPA of Superfund Program: Three Scenarios, FY2000-2009 ($1999) in Probst, et al., SUPERFUND’S
FUTURE, supra note 9, at 264,

 Data for enacted appropriations to the Superfund program for fiscal years 2000 — 2004 were ob-
tained from GAO, BREAKDOWN OF SUPERFUND APPROPRIATIONS, supra note 52, at 3. For fiscal year
2005, the enacted appropriation figure was obtained from EPA, Superfund Appropriation History,
supranote 62. The estimates presented are RFF's totals, which appear in Tables 7-4, Estimated
Total Annual Cost to EPA of Superfund Program: Base Case FY2000-2009 (Millions of 19998)
(base case estimates); and H-8, Estimated Total Annual Costs to EPA of Superfund Program: Three
Scenarios, FY2000-2009 (31999) (low case estimates), in Probst, et al., SUPERFUND’s FUTURE,
supra note 9, at 158, 264.

% For a comparison of Superfund appropriations in nominal dollars and constant 1987 dollars, see
Probst, Superfund at 25, supra note 42, at 22.

% Subcommittee on Water Resources and Environment, House Committee on Transportation and In-
frastructure, Hearing on Agency Budgets and Priorities for FY 2007, available ar http://www house.
gov/transportation/water/03-08-06/03-08-06memo.hm] (follow “Background” hyperlink),
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Superfund Opponents Spin

Despite these precipitous drops in the Trust Fund’s balance, efforts to reinstate
the Superfund taxes have failed repeatedly, largely as a result of unrelenting
opposition by the petroleum and chemical industries and their allies in the Bush
administration.”” Instead of seeking additional resources, the administration has
opted for a slowdown in cleanups. Indeed, in response to Superfund’s financial
troubles, one high-ranking EPA official even suggested that the agency could
stop adding new sites to the NPL until work on current projects is completed.*®
Conveniently, this approach would not only prevent sites from becoming eligible
for federal cleanup monies — and in effect bury information about sites that
threaten public health and the environment® — but would gradually create the
impression that the entire program could be abolished.

Superfund’s opponents make two deceptive claims against reinstatement of the
corporate tax. First, they argue that the “polluter pays” principle is already at
work due to the statute’s liability scheme and the contributions of responsible
parties for site cleanup. And second, they claim the Trust Fund bears no
relationship to program funding for Superfund.

¢ See e.g., Preston, Trust Fund Depleting, supra note 56 (noting measures to reinstate Superfund
taxes planned by Sen. Robert Torricelli (D-N.J.) and proposed by Rep. Frank Pallone (D-N.J.));
Linda Roeder, Insufficient Funds for Cleanup Operations, Supreme Court Decision Lead EPA
Concerns, 36 Env’t Rep, (BNA) S-14 (Jan. 14, 2005) (reporting that bills to reintroduce the tax

in the 108™ Congress failed to win approval and that Sen. Barbara Boxer (D-Calif.) and Rep.
Frank Pallone (D-N.J.) planned to reintroduce measures reinstating Superfund taxes) [hereinafter,
Roeder, Insufficient Funds]; Linda Roeder, Legisiation Introduced in House to Reinstate Corpo-
rate Income Tax to Finance Trust Fund, 36 Env'T Rep. (BNA) 2293 (Nov. 11, 2005) (examining
legislation introduced in November 2005 by Rep. Sherwood Boehlert (R-N.Y.) to reinstate the
corporate environmental income tax) [hereinafter, Roeder, Legislation Introduced); Linda Roeder,
EPA Cites Challenge of Cleaning Up Sites While Contending With Limits on Funding, 37 Env't
REp. (BNA) S-17 (Jan. 20, 2006) (describing bill introduced by Reps. Maurice Hinchey (D-N.Y.)
and Christopher Shays (R-Conn.) that would restore both the excise taxes on the petroleum and
chemical industries as well as the corporate environmental income tax).

% Thomas Dunne, Remarks; Superfund Seminar; Charlottesville, Virginia 9 (Dec. 2, 2004), avail-
able at: http:/fwww.epa.gov/oswer/docs/2004_1202_dunne_sf_speech.pdf (last visited April 7,
2006) (posing the question, “would Superfund benefit, and would the public approve, if EPA stopped
listing new sites, or didn’t begin cleanup at any newly eligible orphan sites, until current work in the
pipeline was completed?”) [hereinafter, Dunne, Remarks]; see also Linda Roeder, Insufficient Funds,
supra note 67 (quoting Thomas Dunne, then EPA Acting Assistant Administrator for Solid Waste and
Emergency Response); Meredith Preston, Agency Seeking Ways to Control Costs, Manage Avail-
able Finances, Official Says, 36 ENv’T Rep. (BNA) 861 (April 29, 2005) (quoting Samuel Coleman,
Director of the Superfund Division, EPA Region 6 as stating that EPA is considering not adding any
more sites to the NPL “unless they pose a significant risk to human health”).

® Roeder, Insufficient Funds, supra note 67 (noting opposition by environmental organizations
and Congressional Democrats).
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Superfund Spin, Part 1: ‘Polluters Already Pay’

The Bush administration has endorsed the view long promoted by the oil and
chemical industries that the Superfund tax is unfair because polluters already pay
for cleanups. Administration officials point out that 70 percent of cleanups are
paid for by responsible companies, not the Trust Fund.”

Yet as explained above, when Congress enacted the Superfund law, it intended

not only that specific polluters pay to clean up wastes at the individual sites they
contaminated, but also that those industries most likely to have profited from cheap
disposal practices shoulder the financial burden of cleaning up “orphan” sites.”

In the absence of the Superfund corporate tax, tax revenues from average citizens
are now being used to replenish the Trust Fund — just as the Fund is expected to
finance an increasing share of cleanups. Indeed, EPA regional managers predict
cleanups financed by the Trust Fund will increase from 28 percent to 43 percent™
in coming years because, according to Resources for the Future, “states are now
addressing the majority of single-party sites and sites with cooperative responsible
parties . . . leaving EPA the orphan sites and sites with recalcitrant PRPs — that is,
the sites more likely to have Fund-lead actions.””

The Trust Fund also helps ensure that responsible parties pay. The 70 percent
statistic derives from EPA’s evaluation of the success of its “Enforcement First”
policy, which it adopted following the agency’s publication of its 1989 “90-Day
Study.”™ In the early years of Superfund, EPA frequently performed cleanups using
Fund money and then sued responsible parties to recover costs — in FY 1987, only
30 percent of remedial actions were conducted by responsible parties.” In 1989,
however, EPA committed to using a “lawyers first, shovels later” approach.” Under

" See, e.g., CouNciL ON ENVIRONMENTAL QuaLiTY, Cleaner Lands, available at http://www.white-
house.gov/ceg/clean-lands.html (last visited May 22, 2006).

M See McCarthy, supra note 48, at 2.

7 Probst, et al., SupERFUND’S FUTURE, supra note 9, at 103, Estimates by the regional managers
applied to the “next five years,” based on planning data for remedial action starts as well as projec-
tions through FY 2005. Id.

» Id. at 103-04.

7 U.S. Env’t ProT. AGENCY, OSWER 9201.101A, 90-DAY STUDY: A MANAGEMENT REVIEW OF THE
SupERFUND PrOGRAM (Jan. 1, 1989). The study focused on a variety of common concerns associ-
ated with Superfund, such as enforcement, cleanup response time, and community participation.
U.S. ENv’T ProT. AGENCY, Superfund Reforms; Round 1, htip://www.epa.gov/superfund/programs/
reforms/rounds/round 1.htm (last visited April 7, 2006) [hereinafter, EPA, Superfund Reforms:
Round 1}.

» Id.

% U.S. ENv’T ProT. AGENCY, OSWER 9201.101A, 90-DAY STUDY: A MANAGEMENT REVIEW OF THE
SurerrUND ProGraM (Jan. 1, 1989). The study focused on a variety of common concerns associ-
ated with Superfund, such as enforcement, cleanup response time, and community participation.
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this approach, EPA pursued financial settlements with responsible parties before
using Trust Fund money to begin cleanups.” As a result, by FY 1992, the share of
remedial actions conducted by responsible parties hagd jumped to 70 percent.”

Today, however, the incentive for responsible parties to settle with EPA — and pay
for cleanups — is substantially weakened. Because the money available in the
Fund has dwindled, EPA now lacks sufficient funding to credibly pursue responsible
parties. If funding is not restored, it inevitably will become easier for sites to “hide
in the weeds,” in the lexicon of the program, and avoid cleanup obligations.”

To ensure that EPA is able to both handle the anticipated increase in Fund-
financed cleanups and achieve settlements with responsible parties, it needs not
only sustained but increased levels of program funding — funding that ought to
come from a reinstated industry tax.

Superfund Spin, Part 2: ‘The Trust Fund Bears No Relationship to Program
Funding’

Every penny raised by Superfund corporate taxes, before they expired, went
directly into the Trust Fund. The law does not authorize either Congress

or the executive branch to spend this money for any other purpose. Nor is
EPA allowed to withdraw these revenues directly; instead, it must wait for a
Congressional appropriation. In sum, unless and until Congress appropriates
money from the Fund, tax revenues remain in the bank, accruing interest but
sequestered from any other uses.

Bush administration officials frequently distort these fundamental realities in
defending their opposition to the Superfund tax.* Because Congress must

U.S. ENv't PrROT. AGENCY, Superfund Reforms; Round 1, http:/fwww.epa.gov/superfund/programs/
reforms/rounds/round1.htm (last visited April 7, 2006) {hereinafter, EPA, Superfund Reforms:
Round 1. .

7 See Memorandum from John Suarez, Office of Enforcement and Compliance Assurance &
Marianne Horinko, Office of Solid Waste and Emergency Response to Regional Administrators 1
(Sept. 20, 2002), available ar: hitp://www.epa.gov/compliance/resources/policies/cleanup/super-
fund/enffirst-mem.pdf (last visited April 7, 2006),

" EPA, Superfund Reforms; Round 1, supra note 76.

* Lack of funding also affects enforcement litigation — without funding adequate to conduct site
investigations, EPA loses its ability to issue cleanup orders under CERCLA. See 42 U.S.C. § 9606(a),
CERCLA § 106(a); see also Lois J. Schiffer, How Litigation Shaped Superfund, ENvTL. ForuM,
July/Aug. 2005 at 24 (noting that the funding problem affects enforcement litigation in several ways,
including that “EPA has less money to investigate sites so that it can move the process forward”).

® Another argument is that a better alternative to reinstating the taxes is to increase efficiency within
EPA’s Superfund program. See Linda Roeder, Legisiation Introduiced, supra note 67 (quoting EPA
Administrator Stephen L. Johnson). Velma Smith, Senior Policy Analyst at the National Environ-
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appropriate money from the Trust Fund, the administration. argues that the
Fund’s balance is irrelevant to the amount of funding available for the Superfund
program® — even though the Trust Fund is permanently reserved to support

the program. Marianne Lamont Horinko, who headed the Superfund program
before briefly serving as acting EPA administrator after Christine Todd Whitman
resigned, explained this argument in a 2004 speech®

The link between the Superfund Tax and EPA’s cleanup budget

is one of those urban myths, like giant alligators in the sewer
system. There are no alligators, and there is no link. EPA’s
Superfund budget is appropriated each year by Congress. Over
the past 10 years the amount appropriated to EPA for Superfund
has remained remarkably consistent, roughly between $1.1 and
$1.4 billion per year. But it’s unrelated to the Superfund tax and
Trust Fund balance. The Superfund budget is subject to the same
kind of funding pressures as all other federal programs. In 1996,
for example, the Trust Fund balance was $3.8 billion, while our
appropriation was only $1.4 billion. I expect appropriations

for Superfund cleanups will continue steady into the future,no
matter what the balance in the Trust Fund. Even if the Superfund
taxes were reimposed tomorrow, money collected would not

flow directly to EPA. It would be subject to Congressional
appropriations, and our Superfund budget would not necessarily
increase. That budget is controlled by Congress, pure and simple.®

mental Trust, has commented that looking for efficiencies in the operation of the Superfund program
in order to address the funding shortfalls is like “taking the couch pillows out and scrounging around
for change in order to pay this month’s mortgage.” Velma Smith, Remarks at the Panel Discussion,
*Superfund Enforcement at 25: Learning from the Past and Looking to the Future,” at the Interna-
tional Trade Center, Ronald Reagan Building Amphitheater, Washington, D.C. (Dec. 13, 2005).

€ Amena H. Saiyid, EP4 Continues to Oppose Reinstatement of Corporate Taxes to Replenish Trust
Fund, 27 Env't Rer. (BNA) 498 (March 10, 2006). As the president of the American Petroleum
Industry explained to Congress in 1999, because Superfund is a discretionary domestic program sub-
ject to the budget rules that apply to all discretionary spending, it is “the discretionary spending caps,
rather than the Trust Fund balance, [that] control the Supetfund program’s spending level.” The
Superfund Completion Act of 1999: Hearing Before the Senate Committee on Environment and Pub-
lic Works, 106 Cong, (1999) (staternent of Red Cavaney, President, American Petroleum Institute),
available at: hitp://epw.senate.gov/107th /cav_5-25.htm (last visited April 7, 2006).

8 Remarks by Marianne Lamont Horinko, Baker Botts Annual Environmental Seminar (Feb.

5, 2004), available at http://www.epa.gov/superfund/action/congress/02-05-04.htm (last visited
April 7, 2006).

® Id. See also Dunne, Remarks, supra note 68, at 2-3 (arguing that amounts appropriated to the
Superfund program “bear little or no relationship to the balance in the Trust Fund. If the tax were
reimposed tomorrow, our budget would not necessarily go up one dime”).



132

Center for American Progress | Center for Progressive Reform

Yet as anyone familiar with the program realizes, Congress has had $1.45 billion
per year Jess to allocate among budget priorities since Superfund taxes expired.*
If the taxes were reinstated, the overall appropriations “pie” would increase, and
Superfund would have a better chance of getting the bigger “slice” it so greatly
needs. At the very least, even if Congress were to keep funding levels constant,
it would likely revert to drawing about 80 percent of the Superfund program’s
appropriation from the Fund’s corporate tax revenues.* Such an arrangement
would not only free up an equivalent amount of general revenues for other
programs, but also restore the “polluter pays” principle to Superfund.

ConcLusion

Efforts to reauthorize CERCLA have, in the past, exhausted those involved in the
process, and “few have the stomach” to face another attempt at reauthorization.*
For the sake of those living near the 50 sites detailed in this report, as well as the
millions of others living near hazardous waste sites across the country, Congress
must take a collective deep breath and resolve to once again tackle reauthorization
of CERCLA. At a minimum, Congress must dig beneath the administration’s pat
arguments against reinstating the Superfund taxes and reclaim the critical revenue
they generate. Next, it must follow through and ensure that increased amounts

of money in the Trust Fund result in increased appropriations to the Superfund
program. Adequate funding may not, on its own, solve all the problems plaguing
the Superfund program, but it is unquestionably a critical component to ensuring
the cleanup of the nation’s toxic waste sites.

8 See McCarthy, supra note 48, at 3.

¥ Money in the Fund may only be used for purposes related to the Superfund program as spelled
out in CERCLA. 42U.S.C. § 9611, CERCLA § 111. Accordingly, if Congress wants to include any
of the money in the Fund in its annual budget, it must appropriate it for Superfund, History demon-
strates that Congress indeed uses the money in the Fund. From FY 1993-1999, about 80 percent of
program funding was drawn from the Fund. See supra, note 52, accompanying text, and Figure 5.

8 Probst, Whither Superfund?, supra note 22. )
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To bring the threat to public health and natural resources to life, this report
examines the status of the five worst National Priorities List (NPL) sites in each
of the country’s 10 most populous states. A complete list of these sites, along
with demographic data and chemicals present, can be found in Appendix A. An
explanation of the methodology used to select and analyze these sites can be
found in Appendix B.
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As of the 2000 Census, 22,453 Californians lived in the census tracts containing
the five profiled NPL sites. Of those, 3,228 were children aged nine and younger.
An additional 1,227 were persons aged 75 and older. In two of the five census
tracts, the median household income for 1999 was below that for the nation.
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AeroJeT GENERAL CoRp.
Sacramento County, California
HRS Score: 54.63

e ic Profile

Census Tract No.: 0087.01

Total Population: 4,751

Median Age: 42.5

Children 9 and under: 582

Persons 75 and older: 339

Percent Minority: 22.6

Percent Hispanic: 4.4

Median Household Income in 1999: $84,740
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Site Description®

Added to the NPL on September 8, 1983, Aerojet General Corp. is a 5,900-acre
site near Rancho Cordova, 15 miles east of Sacramento and a half-mile from the
American River. Since 1953, Aerojet and its subsidiaries manufactured liquid
and solid propellant rocket engines and formulated various other agricultural,
pharmaceutical and industrial chemicals. A second chemical manufacturing
complex operated on the site from 1974-1979. The companies disposed of
unknown quantities of hazardous waste using surface impoundments, landfills,
deep injection wells, leachate fields and open burning. These practices released
various chemicals and processing wastes into groundwater and surface water. In
1979, volatile organic compounds (VOCs) were found off-site in private wells
and in the American River in 1983. Perchlorate, a compotient of rocket fuel, was
found in drinking water wells off-site in 1997. Soils were also contaminated with
metals including arsenic, cadmium and lead.

Throughout the area, groundwater is used extensively to supply municipal,
domestic, industrial and irrigation water. Nearby Lake Natoma and Alder
Creek are used for recreational activities. The American River is used for
public water supplies. Communities potentially affected by this site are Rancho
Cordova, population 55,000; Carmichael, population 49,000; and Sacramento,
population 407,000. The closest residence is about 500 feet away from the site.
Contaminated public and private drinking water supply wells have.been closed.

Contaminants Present

Ground and surface water:

» volatile organic compounds (VOCs), including
Trichloroethylene (TCE) and Perchloroethylene (PCE)
1,1-Dichloroethylene
1,1-Dichloroethane
1,2-Dichloroethylene
1,2-Dichloroethane
1,1,2-Trichloroethane
Carbon Tetrachloride
Vinyl Chloride
Chloroform
Freon-113
Other rocket propulsion waste products or components,
such as Perchlorate and N-Nitrosodimethylamine (NDMA)

s & ® 8 8 & 8 8 *

# Site description and contaminant information obtained from NPL site fact sheet, available at
htip://www.epa.gov/superfund/sites/npl/ca.htm (follow “list of all NPL Sites in California, by
County™ hyperlink, then follow “Aerojet General Corp.” hyperlink) (updated Nov. 8, 2005).
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Soil:
¢ VOCs
* . Perchlorate
* Metals including arsenic, beryllium, cadmium, chromium,
cobalt, copper, lead, nickel and zinc

Iron MounTain MiNe
Shasta County, California
HRS Score: 56.16
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Demographic Profile

Census Tract No.; 0124

Total Population: 3,863

Median Age: 43.8

Children 9 and under; 387

Persons 75 and older: 204

Percent Minority: 8.4

Percent Hispanic: 3.6

Median Household Income in 1999: $41,607

Site Description®®

Added to the NPL on September 8, 1983, Iron Mountain Mine (IMM) is a 4,400-
acre site that was mined for iron, silver, gold, copper, zinc and pyrite from the
1860s until 1963. Currently, underground mine workings, waste rock dumps, piles
of mine tailings and an open mine pit remain at the site. Historic mining activity
has fractured the mountain, exposing minerals to surface water, rain and oxygen.
As a result, sulfuric acid formed and runs through the mountain, leaching copper,
cadmium, zinc and other heavy metals into surface water. These contaminants

are then channeled into Spring Creek Reservoir and are released into Keswick
Reservoir periodically to coincide with diluting releases from Shasta Dam.

About 70,000 people use surface water within three miles of IMM as a source of
drinking water. Upon listing in 1983, California estimated that a daily average
of 2,350 pounds of zinc, 300 pounds of copper and 50 pounds of cadmium

were catried into Keswick Reservoir from the IMM site. Uncontrolled spills
from Spring Creek Reservoir release harmful quantities of heavy metals into

the Sacramento River. Since 1940, numerous fish kills have occurred in the
Sacramento River from IMM metals. In 1994, the Winter Run Chinook Salmon
was listed as an endangered species and its critical habitat includes the affected
waterways. Potential health risks include ingestion of or direct contact with mine
drainage and contaminant accumulation in local fish.

Contaminants Present.

Surface water:
» sulfuric acid
* copper, zinc and cadmium

% Site description and contaminant information obtained from NPL site fact sheet, gvailable at
http://www.epa.gov/superfund/sites/npl/ca.htm (follow “list of all NPL Sites in California, by
County” hyperlink, then follow “Iron Mountain Mine” hyperlink) (updated Sept. 27, 2005).
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McCormick & Baxter Creosoming Co.
San Joaquin County, California
HRS Score: 74.86

Demographic Profile

Census Tract No.: 0008

Total Population: 1,525

Median Age: 27.1

Children 9 and under: 306

Persons 75 and older: 58

Percent Minority: 71.7

Percent Hispanic: 68.3

Median Household Income in 1999: $22,348
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Site Description®

Added to the NPL on October 14, 1992, the McCormick & Baxter Creosoting
Co. site is a 29-acre former wood-preserving facility near the Port of Stockton, It
is bordered on the north by Old Mormon Slough, a tributary to the San Joaquin
River. People currently fish in both the Slough and San Joaquin River. Between
1942 and 1990, McCormick & Baxter treated utility poles and railroad ties with
creosote, pentachlorophenol (PCP) and compounds of arsenic, chromium and
copper. Wood-treating chemicals were stored in tanks and treatment waste was
deposited in unlined ponds and concrete tanks.

In 1978, following a fish kill from PCB-contaminated storm water runoff traced
to the site, McCommick & Baxter installed two storm water collection ponds and
a perimeter dike around the site. In 1983 and 1984, soil on the site was found to
be contaminated with arsenic, chromium, copper, PCP and polycyclic aromatic
hydrocarbons (PAHs). The soil contamination extended to 40 feet below ground
surface (“bgs”). In addition, a shallow aquifer beneath the site is contaminated to
175 feet bgs. This aquifer connects to a deeper aquifer within four miles of the
site, which provides drinking water to about 97,000 people. In 1989, arsenic and
PCP air particulates were detected on the site.

Approximately 105,000 people live and work within four miles of the site.
Contaminants have been found in locally caught fish, which may be consumed by
fishermen and their families. The contaminants also pose a threat to local aquatic
organisms,

ontami resent
Soil and groundwater:
* Pentachlorophenol (PCP)
+ dioxin

» polycyclic aromatic hydrocarbons (PAHs) (constituents of creosote, arsenic,
chromium and copper) .
* non-aqueous phase liquids (NAPLs) are widespread beneath the site

¥ Site description and contaminant information obtained from NPL site fact sheet, available
at http:/fwww.epa.gov/superfund/sites/npl/ca.htm (follow “list of all NPL Sites in California,
by County” hyperlink, then follow “McCormick & Baxter Creosoting Co.” hyperlink) (updated
Jan. 27, 2006).
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OPEeRATING INDUSTRIES
Los Angeles County, California
HRS Score: 57.22
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Demographic Profile

Census Tract No.: 4828

Total Population: 4,309

Median Age: 39.1

Children 9 and under: 462

Persons 75 and older: 364

Percent Minority: 61.1

Percent Hispanic: 46.4

Median Household Income in 1999: $46,708
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Site Description®

Added to the NPL on June 10, 1986, the Operating Industries site is a residential,
commercial, liquid and hazardous waste landfill on 190 acres in Monterey Park,
California, about 10 miles east of downtown Los Angeles. Pomona Freeway
bisects the site into a northern 45-acre portion and a southern 145-acre portion.
The landfill’s leachate (liquid that percolates through the waste) contains

several contaminants, including vinyl chloride, benzene-type compounds,
tetrachloroethylene and heavy metals.

The Operating Industries site is adjacent to a large residential area. About
23,000 people live and use wells within three miles of the site as a source of
drinking water, and 2,100 people live within 1,000 feet of the landfill. Potential
health threats include gas inhalation and direct contact or accidental ingestion
of contaminated groundwater, soils or leachate. There is also the potential for
explosion or fire.

Contami resen

Air, groundwater, soil & leachate:
* various organic and inorganic compounds

Air:
* various organic compounds

% Site description and contaminant information obtained from NPL site fact sheet, available

at http://www.epa.gov/superfund/sites/npl/ca.htm (follow “list of all NPL Sites in California, by
County” hyperlink, then follow “Operating Industries, Inc.” hyperlink) (updated Jan. 27, 2006);
and NPL Site Narrative, qvailable at http://www.epa.gov/superfund/sites/npl/nar932.htm.
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Riverside County, California
HRS Score: 61.4

Dem i le

Census Tract No.: 0401

Total Population: 8005

Median Age: 28.7

Children 9 and under: 1,491

Persons 75 and older: 262

Percent Minority: 52.5

Percent Hispanic: 58.4

Median Household Income in 1999: $43,132
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ite ription®!

Added to the NPL on September 8, 1983, the 17-acre Stringfellow site is located
in a canyon near the Southern California town of Glen Avon and served as a
hazardous waste disposal facility from 1956 until 1972. During this period,
over 34 million gallons of waste, mostly from metal finishing, electroplating and
pesticide production, were deposited in surface evaporation ponds. To decrease
the volume of wastes in the ponds, spray evaporation procedures were used. In
1969 and again in 1978 excessive rainfall caused the disposal ponds to overflow.

As a result, the soil was contaminated with pesticides, spent acid, PCBs, sulfates
and heavy metals. Over the years, heavy rains caused overflow and contamination
of nearby water bodies with VOCs and several heavy metals, including cadmium,
nickel, chromium and manganese. This contaminated groundwater plume
potentially affected private drinking water wells for approximately 10,000 nearby
residents, but since 1989, the community has received water from public utilities
and no longer relies on groundwater. The original disposal area was covered by a
clay cap, fenced and guarded by security services.

Contaminants Present

Groundwater:
* VOCs
*  cadmium
* nickel
*  chromium
* manganese

Soil:

pesticides

polychlorinated biphenyls (PCBs)
sulfates

heavy metals

% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/superfund/sites/npl/ca.htm (follow “list of all NPL Sites in California, by
County” hyperlink, then follow “Stringfellow” hyperlink) (updated Oct. 26, 2005).
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As of the 2000 Census, 21,009 Texans lived in the census tracts containing the
five profiled NPL sites. Of those, 3,420 were children aged nine and younger.
An additional 1,092 were persons aged 75 and older. In all five census tracts, the
median household income for 1999 was below that for the nation.
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ALCOA/PoinT ComrorT/LavACA BAY

Calhoun County, Texas
HRS Score: 50
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Dem ic Profile

Census Tract No.: 9903

Total Population: 1,515

Median Age: 38.1

Children 9 and under: 220

Persons 75 and older: 86

Percent Minority: 7.39

Percent Hispanic: 14.59

Median Household Income in 1999: $40,300
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ite Description®

Added to the NPL on February 23, 1994, the ALCOA/Lavaca Bay site is located
in Southeast Texas along the Gulf of Mexico. It consists of the ALCOA PCO
Plant, an associated dredge-spoil island, and portions of Lavaca Bay and western
Matagorda Bay. The plant, located on the shore of Lavaca Bay, covers about
3,500 acres in an industrial area 1.5 miles from Point Comfort and four miles
from Port Lavaca. About 1,100 people live in Point Comfort and 10,000 people
live in Port Lavaca. The dredge-spoil island covers about 420 acres. The island
contains a 91-acre gypsum lagoon and five lagoons in a 50-acre dredge-spoil area.

In 1965, ALCOA opened a plant that produced chlorine gas and sodium hydroxide
through a process that utilized mercury cathodes. During the plant’s operation,
wastewater containing mercury was discharged into Lavaca Bay through outfalls
on the gypsum lagoon. Dredge spoils contaminated with mercury were disposed
of in several areas on the site. EPA found high concentrations of mercury in
sediment samples from Lavaca Bay in 1992,

The bay was used for both commercial and recreational fishing and serves
as a habitat for a number of endangered aquatic and bird species. There are
prohibitions on taking finfish and crabs from a part of Lavaca Bay due to the
levels of mercury in the fish tissue.

Contaminants Present

Lavaca Bay sediments:
* mercury
* PAHs

2 Site description and contaminant information obtained from NPL site fact sheet, available at
http://’www.epa.gov/earth1r6/6st/pdffiles/0601752.pdf (updated Feb. 15, 2006).
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Gutrco MARINE MAINTENANCE
Brazoria County, Texas
HRS Score: 50
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Demo i file

Census Tract No.: 6642

Total Population: 2,307

Median Age: 39.3

Children 9 and under: 286

Persons 75 and older: 65

Percent Minority: 10.62

Percent Hispanic: 10.92

Median Household Income in 1999: $38,542
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Site Description®

Added to the NPL on April 30, 2003, the 40-acre Gulfco Marine Maintenance site
served as a barge cleaning, sand blasting and repair facility from 1971 until 1998.
As part of site operations, residual product recovered from the barges was stored
in tanks and sold. Wash waters from barge cleaning were stored in three surface
impoundments in the north area until they closed in 1982. Wastewater was

then stored in a floating barge or storage tanks at the site, which contain VOCs
including benzene and chloroform.

Other contaminants present include PAHs, pesticides, chlorinated hydrocarbons
and metals. Direct contact with these chemicals or contaminated soils poses
potential health risks. The contaminants also pose environmental risks to the
adjacent wetlands via surface runoff or contaminated groundwater migration.
Approximately 78 people live within one square-mile of the site and 3,392 people
live within 50 square miles.

Contaminants Present

Surface storage tanks:
‘ + benzene,
* chloroform,
+ dichloroethane,
» trichloroethylene

Elsewhere:
* PAHs
¢ Pesticides
+ chlorinated hydrocarbons
* metals

% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/earth | 16/6sf/pdffiles/0602027.pdf (updated Feb, 2006).
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Jasper CreosoTing Co.
Jasper County, Texas
HRS Score: 50
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Census Tract No.: 9502

Total Population: 3,685

Median Age: 37.3

Children 9 and under: 543

Persons 75 and older: 261

Percent Minority: 44.48

Percent Hispanic: 7.06

Median Household Income in 1999: $27,926
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Site Description*

Added to the NPL on July 28, 1998, Jasper Creosoting is a former wood treatment
facility that utilized coal-tar creosote and PCP. Wood treatment operations
contaminated the soil, surface water and sediment on the site (including a wetland
area) with PAHs, PCP and dioxins/furans. The site occupies 11 acres of a 21-acre
tract and is surrounded by suburban and rural land uses.

The population of the City of Jasper is about 8,247 people and approximately
1,100 people live within a one-mile radius of the site. The site is located on the
outcrop of the Jasper Aquifer, a 1,200-foot deep aquifer that serves as the primary
source of drinking water for residential users. There are 27 drinking water wells
located within four miles of the site.

Present

creosote

semi-volatile organic compounds (SVOCs)
PAHs

PCP

dioxins/furans

¢ & e @

% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/earth 1r6/6sf/pdffiles/0601735. pdf (updated Feb. 2006).



152

The ToLL oF Superrunp NesLECT

R&H 0i/TroricaNA

Bexar County, Texas
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D hic Profile.

Census Tract No.: 1609

Total Population: 8,292

Median Age: 27.6

Children 9 and under: 1,602

Persons 75 and older: 362

Percent Minority: 39.58

Percent Hispanic: 93.96

Median Household Income in 1999; $24,200
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Si scription®

Proposed to the NPL on June 14, 2001, this seven-acre site has not yet been added
to the final NPL. The site contains an inactive petroleum refinery and a gasoline
blending facility in a densely populated area of San Antonio, Texas. Several spills
and other releases of petroleum-related waste have contaminated groundwater and
threatened nearby municipal drinking water wells,

Petroleum refining operations occurred at the site from 1938 to 1978. The
refinery produced petroleum products including gasoline, fuel oils and ink oil.
The site was briefly used to blend gasoline in 1988 and 1989. During this time,
ethanol and various gasoline components were blended for sale. At the time the
site was proposed to the NPL, structures remaining on the site included 40 above
ground storage tanks, piping, dozens of drums, a machine used to separate oil
and water, an earthen sump and several areas of contaminated soil. Sludge and
tar were present around the tanks and separator. Drums contained combustible
or flammable liquids, acid, oil mixtures and chlorinated solvents. An EPA-
funded removal action to address these items was completed as of March, 2002,%
Remedial action has not yet commenced.”

A plume of contaminated groundwater floats in an aquifer beneath the site.

The plume includes benzene, toluene, arsenic, barium and zinc. Although the
contaminated aquifer is not currently used as a water supply, it is underlain by
the Edwards aquifer, which is one of the most permeable and productive Karst
aquifers in the United States. The Edwards aquifer has been designated as a
sole-source water supply for San Antonio. Karst aquifers are susceptible to the
natural creation of underground cavities and channels and, as such, are extremely
vulnerable to contaminant migration.

% Site description and contaminant information obtained from the pre-cleanup NPL site narrative,
available at hitp:/fwww.epa.gov/superfund/sites/npl/tx.htm (follow “list of all NPL Sites in Texas,
by County” hyperlink, then follow CERCLIS ID (numeric) hyperlink for “R&H Qil/Tropicana™)
(updated March 2, 2006).

% Information on cleanup progress and funding obtained from EPA’s List 9 — Active CERCLIS
Sites, Region 6 at 392-93 (December 2005). List 9 and other Superfund products may be obtained
in CD format without cost by submitting orders online, at http://www.epa.gov/superfund/sites/
phonefax/products.htm.

97 Id.
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Contaminants Present

Ground water:

Benzene

Toluene

Ethylbenzene
2-Methy! Naphthalene
Naphthalene

Xylenes

arsenic

barium

zinc
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Star Lake CANAL
Jefferson County, Texas
HRS Score: 50

Demo hic Profile

Census Tract No.: 0108

Total Population: 5,210

Median Age; 35.2

Children 9 and under: 769

Persons 75 and older: 318

Percent Minority: 4.32

Percent Hispanic: 5.68

Median Household Income in 1999: $41,890
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Site Description®®

Added to the NPL on July 27, 2000, this site consists of the lengths of two
industrial canals — Star Lake Canal and Jefferson Canal — that were constructed
in the late 1940s as industrial wastewater and storm water outfalls. The canals are
currently utilized for industrial and storm water purposes by local chemical and
other manufacturing facilities.

Hazardous substances, including chromium, copper, PAHs and PCBs have
migrated or could potentially migrate to Molasses Bayou, Star Lake Canal,
Neches River, Sabine Lake and their associated wetlands. Contaminated surface
water sediments have been found in the Molasses Bayou wetlands, which are
known as habitat for the white-faced ibis, a state-designated threatened species.
Toxaphene and PCP have also been found in the sediments of the Jefferson Canal.
Moreover, surface water flows from the canals down Neches River to Sabine
Lake, which is used as a fishery. In 1996, Sabine Lake produced over one million
pounds of fish and shellfish.

Canal Sediments:
¢ chromium
+ copper
« PAHs
* PCBs

Molasses Bayou Wetlands:
* copper
* PAHs
* pesticides

% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/earth1r6/6sf/pdffiles/0605043.pdf (updated Feb. 2006).
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As of the 2000 Census, 22,790 New Yorkers lived in the census tracts containing
the five profiled NPL sites. Of those, 3,767 were children aged nine and younger.
An additional 1,170 were persons aged 75 and older. Median household income
in 1999 was below that of the nation in one of the five census tracts.
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Computer CiRcuiTs
Suffolk County, New York
HRS Score: 50

Demographic Profile

Census Tract No.: 1352.06

Total Population: 1,844

Median Age: 40.7

Children 9 and under: 212

Persons 75 and older: 61

Percent Minority: 7.86

Percent Hispanic: 4.12

Median Household Income in 1999: $78,725
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Site Description® .

Added to the NPL on May 10, 1999, the Computer Circuits site consists of a
one-story building (about 0.4 acres) on a 1.7-acre lot in a mixed industrial and
commercial area. Computer Circuits occupied the building between 1969 and
1977, where it manufactured printed circuit boards for military and commercial
applications. Waste liquids from this process were discharged into six cesspools
near the building.

Sampling of the cesspools found copper andlead in quantities above permit
levels. The cesspools were excavated and backfilled in 1976 and 1977. A 1976
inspection revealed that the site was littered with broken barrels, spilled piles of
chemicals and blue and green sludges. Groundwater samples from monitoring
wells had significant levels of copper and VOCs.

The site overlies the Upper Glacial/Magothy aquifer system. All nearby residents
obtain drinking water from public-supply wells, 60 of which are located within four
miles of the site. Exposure to contaminated groundwater through direct contact,
ingestion or inhalation may pose a health threat. No private wells are allowed.

Contaminants Present

Groundwater:
s VOCs
» TCE
* inorganics

% Site description and contaminant information obtained from NPL site fact sheet, available ar
http://www.epa.gov/region02/superfund/npl/0202636c.pdf.
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Orange County, New York
HRS Score: 50
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Census Tract No.: 0004

Total Population: 5,587

Median Age: 25.8

Children 9 and under: 1,278

Persons 75 and older: 173

Percent Minority: 74.15

Percent Hispanic: 23.27

Median Household Income in 1999: $25,016
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Site Description'®

Added to the NPL on June 14, 2001, Consolidated Iron and Metal is a seven-acre
inactive car and scrap metal junkyard bordering the Hudson River in a mixed
industrial, commercial and residential area. Scrap metal processing and storage
took place at the site for about 40 years, during which time various scrap metals
were received, including whole automobiles, automobile engines, transmissions
and batteries, keypunch machines, computer parts, appliances and transformers.
A smelter operated on the site between 1975 and 1995 and melted aluminum and
other materials, resulting in ash/slag byproduct that is contaminated with lead.
0Oil and other wastes on facility soils and in storm water were discharged into the
Hudson River without testing or permits.

Prior to an EPA clearing operation in 2003, the site contained: a tire pile; a
staging area and smelter; a compactor and metal shear; office space and garages;
and various scrap metal piles. Although the removal action eliminated the
immediate risks to nearby residents (such as dispersal of windblown contaminants
or propagation of West Nile virus), surface and subsurface soils on the site are
contaminated, as is the Hudson River adjacent to the site.

ntaminants Present

Surface and subsurface soils:
+ VOCs and SVOCs
+ pesticides
* PCBs
* metals

Hudson River:
« PCBs
* metals

1% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfund/npl/0204175¢.pdf.
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LAWRENCE AVIATION INDUSTRIES
Suffolk County, New York
HRS Score: 50

Census Tract No.: 1582.02

Total Population: 7527

Median Age: 35.9

Children 9 and under: 1,111

Persons 75 and older: 359

Percent Minority: 11.58

Percent Hispanic: 9.10

Median Household Income in 1999: $57,330
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Site Description'®!

Added to the NPL on February 4, 2000, this 160-acre site was used to manufacture
titanium sheeting for the aeronautics industry. It sits on a topographic high point
such that groundwater flows toward Port Jefferson Harbor, an outlet to Long Island
Sound. Groundwater from the underlying Upper Glacial/Magothy aquifer is the
only source of drinking water in the vicinity. Forty-seven public supply wells serve
an estimated 120,500 people within four miles of the site.

Past disposal practices and releases from leaking drums resulted in contamination
of soil and groundwater. For example, in 1980 the company crushed over 1,600
drums containing TCE, PCE, acid sludges, salt wastes, oils and others wastes and
allowed the liquid contents to spill onto unprotected soil. Numerous discharges
to the ground surface and two unlined lagoons also occurred. Monitoring wells
on the site’s perimeter and nearby residential wells have shown that TCE, PCE,
nitrates and fluoride contaminate the groundwater.

Contaminants Present

Groundwater:
« TCE
« PCE
* nitrates
» fluoride

10! Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.cpa.gov/region02/superfund/npl/0201335¢.pdf.
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LiBerTv INDUSTRIAL FiNiSHING
Nassau County, New York
HRS Score: 50.65

D ic Profile

Census Tract No.: 5205.01

Total Population: 3,728

Median Age: 38.2

Children 9 and under: 517

Persons 75 and older: 226

Percent Minority: 7.56

Percent Hispanic: 6.12

Median Household Income in 1999: $69,482
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Site Description'®

Added to the NPL on June 10, 1986, this 30-acre site is located in the Village of
Farmingdale, Town of Oyster Creek. During World War II and the Korean War,
the site was used for airplane parts manufacturing and associated metal finishing
activities. In the 1950s, it was converted to an industrial park. Thereafter, a
variety of industrial operations were conducted, including metal plating and
fiberglass product manufacturing.

Since the 1980s, the site has been used for light manufacturing and warehousing. A
groundwater plume contaminated with organic and inorganic substances underlies
the former industrial area and extends approximately one mile to the south.
Portions of the Massapequa Nature Preserve, located about one-half mile away, are
also contaminated. A separate plume of organic contamination originates to the
north of the site and eventually commingles with the other plume.

There are no private drinking wells in the site vicinity. People living nearby
obtain their drinking water from-local water utilities, which routinely test their
supplies to ensure compliance with state and federal drinking water standards.
In 1998, under EPA oversight, the PRPs installed “sentinel” wells between the
Liberty site and drinking water wells of the local water districts. The “sentinel”
wells serve as an early warning system should any plume of contamination
migrate close to the well fields.

Contaminants Present

Groundwater and soils:
» cadmium
* chromium
* VOCs (including dichloroethene, trichloroethene and tetrachlorocthene)
*» PCBs

2 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfund/npl/0201184c.pdf.
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Oup Roosevett Fietd ContaminaTeEn GW Area
Nassau County, New York
HRS Score: 50

emo; ic Profile

Census Tract No.: 4066

Total Population: 4,104

Median Age: 41.5

Children 9 and under: 649

Persons 75 and older: 351

Percent Minority: 5.85

Percent Hispanic: 2.63

Median Household Income in 1999: $102,525
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Site Description*®

Added to the NPL on May 11, 2000, Old Roosevelt Field Contaminated Ground
Water Area is a contaminated groundwater plume located on part of Roosevelt
Field, which was used for aviation activities from 1911 to 1951. Part of the field
was sold for use as a racetrack. The other part reverted to use as a commercial
airport until it closed in 1951.

Today the Roosevelt Field Shopping Mall and Garden City Plaza occupy the former
airport area. Two public supply wells were installed in 1952 and put into use in
1953. The population served by each well is about 3,400 people. Since they were
first sampled in the late 1970s and early 80s, both wells have shown the presence

of tetrachloroethene (PCE) and trichloroethene (TCE), and concentrations of these
chemicals have increased since then. In 1987, a treatment system was installed to
remove VOCs from raw water being pumped from the wells.

Contaminants Present
+ PCE
+ TCE

03 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfund/npl/0204234¢.pdf. ‘
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As of the 2000 Census, 21,517 Floridians lived in the census tracts containing the
five profiled NPL sites. Of those, 2,626 were children aged nine and younger. An
additional 978 were persons aged 75 and older. In three of the five census tracts, the
median household income for 1999 was below that for the nation.
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American Creosote Works (PensacoLa Pir)
Escambia County, Florida
HRS Score: 58.41

Demographic Profile

Census Tract No.: 0003

Total Population: 3,131

Median Age: 38.3

Children 9 and under: 392

Persons 75 and older; 308

Percent Minority: 48.07

Percent Hispanic: 1.95

Median Household Income in 1999: $23,164
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Site Description'™

Added to the NPL on September 8, 1983, American Creosote Works, Inc. is

an 18-acre site one-quarter mile north of where Pensacola Bay converges with
Bayou Chico. From 1902 to 1981, it was operated as a wood-treating facility.
Prior to 1970, the company discharged liquid process wastes into two unlined
80,000-gallon percolation ponds. Creosote was the primary preservative chemical
until 1950, when pentachlorophenol (PCP) became the preferred chemical. The
percolation ponds were allowed to overflow through a spillway and follow a
drainage course into the nearby Bayou and Bay. Later, workers periodically drew
wastewaters off the ponds and discharged them into designated “spillage areas™
on the site. Additional discharges occurred when heavy rains flooded the ponds,
causing them to overflow.

Currently, the site is surrounded by a predominantly residential area that is served

by municipal water supplies, but numerous residents and businesses operate private
irrigation wells. The soil, sediment and groundwater are contaminated mostly with -
VOCs, PAHs, PCP and dioxin from the former wood-treating processes.

Contaminants Present

Soil, sediment and groundwater:

VOCs

polycyclic aromatic hydrocarbons (PAHs)
PCP

dioxin

« & o »

104 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/regiond/waste/npl/nplfln/acwpenfl. htm.
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Escamsia Woop — PENSACOLA
Escambia County, Florida
HRS Score: 50

D hic Profil

Census Tract No.: 0014.01

Total Population: 5,481

Median Age: 20.4

Children 9 and under: 410

Persons 75 and older: 69

Percent Minority: 17.48

Percent Hispanic: 1.77

Median Household Income in 1999: $22,150
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Site Description'®

Added to the NPL on December 16, 1994, the Escambia Treating Company site
is a 26-acre abandoned wood preserving facility that treated wood products with
creosote and PCP from 1942 until it closed in 1982. After it closed, three open
surface impoundments remained on the facility, along with a backfilled surface
impoundment. ‘

The site is located in a mixed industrial and residential area. Groundwater and
soil on-site are contaminated with wood treating chemicals such as creosote and
pentachlorophenol. The primary source of groundwater in Escambia County, the
Sand-and-Gravel aquifer, lies beneath the facility. As of 1994, this aquifer served
about 129,330 people. Approximately 20 public water supply wells and numerous
private wells are located within four miles of the site. The nearest public supply
well is one mile northeast of the site.

In 1992, EPA completed a removal action, which entailed excavation of 225,000
cubic yards of contaminated material, currently stockpiled under a secure cover
on-site. In 1995, the site became part of a National Relocation Evaluation Pilot
to help EPA determine when relocation should be used in addressing the health
threats posed by Superfund sites. By January 2002, the govemment had acquired
or obtained agreements to acquire all of the 170 properties in Rosewood Terrace,
Oak Park and Goulding subdivisions, including 158 single family homes, a
200-unit apartment complex and 11 vacant residential lots. Over 500 persons
have been relocated to comparable replacement housing in the Pensacola and
surrounding areas.

Contaminants Present

Groundwater:
* PCP
* numerous other creosote constituents detected at elevated concentrations

Surface soil, subsurface soil:
» PCP
+ several other organic and inorganic analytes detected

15 Site description and contaminant information obtained from NPL site fact sheet, available at
hitp://www.epa.gov/regiond/waste/npl/nplfin/escwodfl.htm; and NPL Site Narrative, available at
http:/fwww.epa.gov/superfund/sites/npl/nar1435.htm.
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NORMANDY PARK APARTMENTS
Hillsborough County, Florida
HRS Score: 49.98

Del ic Pr

Census Tract No.: 0107.01

Total Population: 6,149

Median Age: 36.5

Children 9 and under: 851

Persons 75 and older: 264

Percent Minority: 22.23

Percent Hispanic: 12.72 »

Median Household Income in 1999: $58,607
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Site Description'®

Proposed to the NPL on February 13, 1995, the Normandy Park Apartments site
has never been finalized on the NPL. From the early 1950s through 1963, Gulf
Coast Recycling, Inc. operated a battery breaking and lead smelting facility at
the site location. In 1963, Gulf Coast ceased operations and demolished on-site
buildings. The property was used as an open dump until approximately 1968,
when Gulf Coast built the Normandy Park Apartments.

The Apartments occupy 8.25 acres, with a northern adult section and a larger
southern family section. Overall, 12 residential buildings house about 283
residents. Other amenities include tennis courts, a playground, swimming
pools and an office building. Gulf Coast’s sampling in 1992 revealed high
concentrations of lead at and below the soil surface, as well as elevated
concentrations of lead in groundwater.

In June 1992, Gulf Coast entered into an agreement with EPA to investigate the
site and address immediate threats to the residents. With EPA oversight, Gulf
Coast placed two concrete caps over contaminated soil in the northern complex
and constructed a wooden deck over contaminated soil in the southern courtyard.

Contamipants Present

Soil and groundwater:
* lead

166 Gite description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/regiond/waste/npl/nplfis/normanfl.htm.
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Reeves SOUTHEAST GALVANIZING
Hillsborough County, Florida
HRS Score; 58.75

D ic e

Census Tract No.: 0121.03

Total Population: 3,760

Median Age: 31.1

Children 9 and under: 617

Persons 75 and older: 110

Percent Minority: 11.30

Percent Hispanic: 9.04

Median Household Income in 1999: $33,044
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Site Description'”

Added to the NPL on September 8, 1983, this 28-acre site includes two areas:
the Reeves Southeastern Galvanizing (SEG) facility (17-acres) and the Reeves
Southeastern Wire (SEW) facility (11-acres). Beginning in the 1960s, the SEW
and SEG facilities generated caustic, rinse, acid process and perhaps plating
wastes. Thése wastes were neutralized and then discharged into storage ponds,
contaminating both ground and surface waters.

About 56,000 people live within three miles of this site, with public water
supply wells located about one mile upland. The area also includes residential
neighborhoods, light manufacturing facilities, warehouses and a refuse-to-energy
plant. Groundwater was contaminated with heavy metals such as zinc. Prior

to EPA involvement, soil, sediment and surface water were also contaminated
with heavy metals such as zinc and lead. Hillsborough County issued a notice
of violation in 1974 and the company responded by upgrading its wastewater
treatment facility. This system neutralized acid and removed 90 percent of the
heavy metals. Sampling has shown municipal and private wells not contaminated,
but people who come into contact with or accidentally ingest contaminated
surface water or soils may be at risk.

Contaminants Present

Groundwater:
+ heavy metals such as zinc

Surface water and soils:
* heavy metals, primarily zinc

17 Site description and contaminant information obtained from NPL site fact sheet, available ar
http://www.epa.gov/regiond/waste/npl/nplfin/reevesfl. htm.
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Staurrer CHemicaL Co. (TArRPON SPRINGS)
Pinellas County, Florida
HRS Score: 50

Dem ic Profil

Census Tract No.: 0273.08

Total Population: 2,996

Median Age: 42.7

Children 9 and under: 356

Persons 75 and older: 227

Percent Minority: 9.15

Percent Hispanic: 4.37

Median Household Income in 1999: $46,855
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Added to the NPL on May 31, 1994, the 160-acre Tarpon Springs plant produced
elemental phosphorous using phosphate ore mined from deposits in Florida.
Victor Chemical Company constructed the plant and began production in

1947. Stauffer Chemical Company obtained the plant in 1960 and continued

to manufacture elemental phosphorous until closing in 1981. Over 500,000

tons of chemical process wastes were disposed of on the site between 1950 and
1979. Stauffer removed 33,000 gallons of elemental phosphorous contained

in above-ground tanks in 1997-98. However, on-site monitoring wells remain
contaminated.

Currently land use surrounding the site is a combination of light industrial,
residential, recreational and commercial. About 8,500 people in the Tarpon
Springs area receive drinking water from 23 public wells and three private wells
located within four miles of the site. Because of the depths of the aquifers, all
drinking water wells within four miles of the site are potential targets,

Contaminants Present

On-site soils, on-site waste ponds and ground water:
* heavy metals (barium, chromium, lead, vanadium, zinc, copper and arsenic)
* radio nuclides
+ PAHs
« elemental phosphorous

1% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/regiond/waste/npl/nplfin/stautsfi. htm,
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As of the 2000 Census, 28,931 Illinoisans lived in the census tracts containing the
five profiled NPL sites. Of those, 4,729 were children aged nine and younger. An
additional 2,031 were persons aged 75 and older. In four of the five census tracts,
the median household income for 1999 was below that for the nation.
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CircLe SMmeLTiNG CoRp.
Clinton County, Iilinois
HRS Score: 70.71

Census Tract No.: 9003

Total Population: 6,427

Median Age: 35.4

Children 9 and under: 973

Persons 75 and older: 453

Percent Minority: 1.24

Percent Hispanic: 1.10

Median Household Income in 1999: $46,859
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Site Description'®

Proposed to the NPL on June 17, 1996, the Circle Smelting Corp. site has not
been finalized on the NPL. In 1904, the Circle Smelting Corp. facility was
constructed as a zinc smelter and began recovering zinc from scrap metals.

Three separate sources have been identified at the site; two large areas of
contaminated soil and a 17-acre slag pile that has high concentrations of zinc,
nickel, lead, cadmium and copper. There are also piles of residual metals and
coal cinders. Surface waters were contaminated when the hazardous substances
migrated to Beaver Creek. Smelting operations also generated air emissions that
included metal oxides.

At the time of proposal to the NPL, an estimated 460 people lived near the site
and 21 people still worked at the Circle Smelting facility. About 230 children
attended a public elementary school located in the contaminated area.

ntami P t
zinc

nickel

lead
cadmium
copper

1% Site description and contaminant information obtained from NPL Site Narrative, available af
http://www.epa.gov/superfund/sites/npl/nar1475. htm,
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DePue/New Jersey Zinc/MosiL Chem Core.
Bureau County, Illinois
HRS Score: 70.71

em hi e

Census Tract No.: 9650

Total Population: 4,168

Median Age: 36.6

Children 9 and under: 598

Persons 75 and older: 347

Percent Minority: 10.27

Percent Hispanic: 24.33

Median Household Income in 1999: $37,181
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Site Description!'?

Added to the NPL on May 10, 1999, the DePue site was a zinc smelting facility
that began operations in 1903 and expanded into several facilities consisting of
over 860 acres. The original plant produced slab zinc, zinc dust and sulfuric acid
for the automobile and appliances industries. New Jersey Zinc constructed a di-
ammonium phosphate (DAP) fertilizer plant on the site in 1966. Mobil Chemical
Corp. purchased a portion of the property in 1975 and took over ownership of the
plants in 1985. The site had several sources of contamination, including waste
piles, lagoons and cooling ponds. The plants were demolished in 1992.

Soil, surface water and groundwater are contaminated with chemicals from

the plants. Elevated levels of cadmium, lead and other metals were found in
residential soil samples, posing long-term health effects. DePue Lake, with its
fishery, state wildlife refuge and wetlands, is also contaminated by surface water
and groundwater discharges from the plants.

Contaminants Present

Soil (including nearby residential areas):
» cadmium
¢ lead

Site Source Areas:
* zinc

lead

arsenic

cadmium

chromium

copper

e e & = o

1% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/illinois/ILD062340641 htm.
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INDIAN REFINERY - TEXACO LAWRENCEVILLE

Lawrence County, Illinois
HRS Score: 56.67

Demographic Profile

Census Tract No.: 9811

Total Population: 3,459

Median Age: 45.3

Children 9 and under: 354

Persons 75 and older: 591

Percent Minority: 1.88

Percent Hispanic: 1.16

Median Household Income in 1999: $30,714
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Site Description!!

Added to the NPL on December 1, 2000, this 990-acre site was operated as a
refinery from the early 1900s until 1995. An ongoing oil release and associated
contaminated area on the southern part of the refinery property was discovered

in 1997. Subsurface oil product, floating on groundwater, was escaping through
several discharge points into wetlands that are hydraulically connected to the
Embarras River. As a result, most of the vegetation in the wetlands area had been
killed. Residential, commercial, agricultural and natural areas surround the site.

Approximately 4,900 people are supplied with drinking water from municipal wells
serving the city of Lawrenceville. People living in the Kirkwood Subdivision and
in scattered housing near the site use private wells for drinking water. Sampling

in 1996 and 1999 revealed that hazardous substances that were disposed of at the
Indian Acres area have migrated offsite into the adjacent residential area. The
waste in the residential area contained elevated levels of PAHs and metals. During
demolition of the site in early 1999, wastes containing phenol and cresols were
hauled from the site to the city of Lawrenceville’s wastewater treatment plant, The
resulting fumes and odors caused respiratory problems in nearby residents and
caused sewers to back up into the residents’ homes.

Contaminants Present

Waste in residential area:
+ low pH (characteristic of lube oil acid sludge and lube oil filter cake)
* PAHs
* metals

Qil releases into wetlands:
benzene

toluene

xylene

methyl napthalene
napthalene

trimethylbenene 1,3,5

total petroleum hydrocarbons

1 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npVillinois/ILD042671248 . htm,
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Parsons Casker Haroware Co.

Boone County, Iilinois
HRS Score: 55.58

2000 Caneus Traute

hi 1

Census Tract No.: 0101

Total Population: 7,725

Median Age: 29.4

Children 9 and under: 1,453

Persons 75 and older: 358

Percent Minority: 20.47

Percent Hispanic: 26.64

Median Household Income in 1999: $39,041
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Site Description!*?

Added to the NPL on July 22, 1987, this six-acre site was used as an electroplating
facility from the 1920s until the owner filed for bankruptcy in 1982 and is now
bordered by residential and industrial land uses. Wastes from the electroplating
operations were stored in drums, aboveground and underground storage tanks and
an unlined surface impoundment. Wastes included electroplating sludge, cyanide,
bronze, nickel, brass sludge and associated solvents.

In 1982, the state of Illinois found that about 120 drums of various sizes were
stored inside and outside the manufacturing building, many dented, corroded,
leaking or uncovered. The storage tanks contained about 4,800 gallons of waste,
while the unlined lagoon contained 166,500 gallons of liquid waste and 1,230
cubic yards of sludge. The state removed these wastes in 1985.

Despite this effort, sampling in 1987 indicated that groundwater was contaminated
with VOCs. This groundwater is the sole source of drinking water for the 15,200
residents of the city of Belvidere, approximately 6,000 of which live within a one-
mile radius of the site. The closest residence is less than one-tenth of a mile away,
and a municipal water supply well is about 1,500 feet from the site.

Contaminants Present

Groundwater:
* VOCs.

Soils:
* VOCs
* cyanide
« heavy metals including arsenic, copper and nickel

2 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/illinois/ILD005252432 . htm.
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SaugeT ARea 1
St. Clair County, Illinois
HRS Score: 61.85

0 ic Profil

Census Tract No.: 5023

Total Population: 7,152

Median Age: 29.9

Children 9 and under: 1,351

Persons 75 and older: 282

Percent Minority: 40.21

Percent Hispanic: 2.45

Median Household Income in 1999: $30,958



189

Center for American Progress | Center for Progressive Reform

Site Description'"

Sauget Area 1 site consists of 12 contaminated sources that include over 3.5 miles
of Dead Creek (sites A through F) and adjacent sites (G, H, I, L, M and N). Dead
Creek is an intermittent creek, sometimes impounded, that was used around the
1930s for waste disposal. Sites G, H and I are inactive landfills or former disposal
areas adjacent to the creek. Site G operated between 1950 and 1973; H and I were
active from 1931 to 1957. Site L is a former surface impoundment used by waste
haulers to dispose of wash water from 1971 to 1979. Sites M and N are former
sand pits that were excavated in the 1940s.

Protected endangered species, such as the black-crowned night heron, are located
in Segment F of Dead Creek and downstream in Old Prairie Dupont Creek, the
Cahokia Chute of the Mississippi River and the main channel of the Mississippi
River. These water bodies, also used for recreation and commercial fishing, may
be affected by the migration of hazardous substances from the Sauget site. About
6,000 feet of wetland frontage has been impacted by releases from these sources,
and over 11 miles of wetland frontage is subject to potential contamination.
Approximately 143,000 people live within a four-mile radius of the site.

Contaminants Present

Soil and sediment in landfills and creek:
* chlorobenzenes

chlorophenols

chloroanilines

nitroanilines

dioxins

PCBs

« o e * =

Surface waters:
* chlorinated solvents
chlorobenzenes
PCBs
PAHs
chlorophenols
nitroaniline
heavy metals (including cadmium, copper, cobalt, lead, mercury, nickel and
zinc)

e & o o+ & o

113 Site description and contaminant information obtained from NPL site fact sheet, available ar
http://www.epa.gov/R5 Super/npl/illinois/ILD980792006 .htm.
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As of the 2000 Census, 15,188 Pennsylvanians lived in the census tracts containing
the five profiled NPL sites. Of those, 2,277 were children aged nine and younger
and an additional 987 were aged 75 and older. In three of the five census tracts, the
median household income for 1999 was below that for the nation.
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EasT TENTH STREET

Delaware County, Pennsylvania
HRS Score: 67.68

 Cansua Tract Containing Sales

2000 Donsus Trasts. Sl Sl Lo
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e hic Profil

Census Tract No.: 4066

Total Population: 2,314

Median Age: 34.5

Children 9 and under: 355

Persons 75 and older: 111

Percent Minority: 8.56

Percent Hispanic: 1.77

Median Household Income in 1999: $28,219
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Site Description'!*

The East Tenth Street site was proposed to the NPL on January 18, 1994, but has
never been finalized on the NPL. In 1910, American Viscose Co. purchased the
36-acre property to manufacture rayon and then, beginning in 1958, cellophane.
In 1988, an environmental assessment by the Pennsylvania Department of
Environmental Resources found that employees were excavating an underground
solvent storage tank farm and dumping the contents of the tanks on the ground.
Another assessment in 1990 revealed tanks, leaking transformers and asbestos
within and outside of site buildings. Asbestos, PCBs and other hazardous
substances had been mishandled during past demolition activities, and there was a
sludge-filled tunnel located on one of the lots.

The sediments in Marcus Hook Creek, which runs next to the site and is classified
as a state-designated area for the protection of aquatic life, are contaminated

with PCBs. Removal actions — including the abatement of asbestos in several
buildings, the removal of antiquated transformers, the construction of fences
around contaminated lots and the removal of PCB-contaminated cements — have
made the site safe. However, touching or ingesting contaminated groundwater,
soils, surface water or sediments continues to pose a health risk.

Contaminants Present

Groundwater:
+ VOCs

Soil:
« PCBs

* asbestos

* heavy metals

* organic compounds

Sludge-filled tunnel:
* chloroform
* cadmium
* mercury

Sediments in Marcus Hook Creek:
« PCBs

' Site description and contaminant information obtained from NPL site fact sheet, available at
http://epa.gov/reg3hwmd/npl/PAD987323458.htm.
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Lower DarBY Creek ARea

Delaware County, Pennsylvania
HRS Score: 50

i

s

U8 Census Buranu

Census Tract No.: 403402

Total Population: 3,864

Median Age: 35.9

Children 9 and under: 566

Persons 75 and older: 178

Percent Minority: 2.07

Percent Hispanic: 0.78

Median Household Income in 1999: $45,353
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ite ription!!s

This site, which was added to the NPL on June 14, 2001, consists of two landfills,
the Clearview Landfill and the Folcroft Landfill and Annex. Clearview Landfilt
is on the east side of Darby Creek. About two miles downstream, the Folcroft
Landfill/Annex is on the west side of Darby Creek. Folcroft is part of the John
‘Heinz National Wildlife Refuge and is managed by the United States Fish and
Wildlife Service.

The two landfills operated from the 1950s to the 1970s. They disposed of a
variety of wastes, including municipal, demolition and hospital waste. Landfill
waste was placed along the edges of the creek. After Clearview was covered and
seeded in 1976, the Philadelphia Redevelopment Authority constructed hundreds
of residences around its eastern and southern borders.

Years after the landfills closed in the mid-1970s, EPA discovered that the covers
were eroding and contaminated runoff was seeping into Darby Creek. Samples
and reports showed that Clearview soils and seeps contained metals, PCBs and
petroleum byproducts. Groundwater at Folcroft wells contained metals and
solvents.

Contaminants Present

Clearview Landfill soils and seeps:
* metals
* PCBs
* petroleum byproducts

Folcraft Landfill/Annex groundwater wells:
* metals
* solvents

15 Site description and contaminant information obtained from NPL site fact sheet, available at
http:/epa.gov/reg3hwmd/npl/PASFN0305521.htm.
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SHARON STeeL (FarreLL Wis Disp ARea)
Mercer County, Pennsylvania
HRS Score: 50

Dem hic Profile

Census Tract No.: 0311

Total Population: 1,871

Median Age: 41.4

Children 9 and under: 255

Persons 75 and older: 275

Percent Minority: 14.38

Percent Hispanic: 0.43

Median Household Income in 1999: $27,604
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Site Description!!s

Added to the NPL on July 28, 1998, the Sharon Steel site encompasses a 400-
acre area in western Pennsylvania, within a few hundred feet of the Ohio line,
Beginning about 1900, the Sharon Steel Corporation used the area to dispose of
blast furnace slag, electric arc furnace slag, basic oxygen furnace slag and sludge.

From 1949 to 1981, millions of gallons of spent pickle liquor acid were dumped
over the slag, under the theory that the acid would be neutralized by carbonites
in the slag. In actuality, groundwater and soils were contaminated with metals,
PAHs, PCBs and pesticides.

The site is located in the flood plain of the Shenango River and there are several
wetland areas on-site. Studies show that the groundwater flow is transporting the
contamination away from residents so residential wells have not been affected.
However, metals have been detected in all biota samples.

Contaminants Present

Soils and groundwater:
* metals
» PAHs
* PCBs
+ pesticides

116 "Site description and contaminant information obtained from NPL site fact sheet, available at
hitp://epa.gov/reg3hwimd/npl/PAD001933175.htm.
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UGI CoLumsia Gas PLANT

Lancaster County, Pennsylvania
HRS Score: 50.78

el i le

Census Tract No.: 0112

Total Population: 1,913

Median Age: 31.0

Children 9 and under: 341

Persons 75 and older: 68

Percent Minority: 13.17

Percent Hispanic: 8.21

Median Household Income in 1999: $30,789
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Site Description'!’

Added to the NPL on May 31, 1994, this 1.5-acre site is located in a light
industrial and residential area 400 feet from the Susquehanna River. From 1851
to 1949, Columbia Gas used the site for gas manufacturing. Eventually, the
property was transferred to UGI Corp., which owned it until 1979. Thereafier, the
property was used as a boat dealership until 1994,

During the years of active gas manufacturing operations, overflows from an
on-site tar separator were directed to an open ditch that led to the Susquehanna
River. Records reveal complaints by local fishermen that their boats were being
covered in tar. Samples of soil, sediment, sludge and tar revealed VOCs, PAHs,
heavy metals and cyanide contamination. Groundwater flowing through the
contaminated subsurface soil and bedrock has become contaminated with VOCs.
Additionally, in 1987, EPA determined that approximately 800 cubic yards of
sediment in the Susquehanna River were contaminated with tar from the site.

Within 15 miles downstream of the site, about 90 people use the Susquehanna
River as a source of drinking water, and 1,000 people use groundwater wells
within four miles of the site for drinking water. People or animals that touch or
swallow contaminated materials may be at risk.

Contaminants Present

Soil, sediment, sludge, tar and groundwater:
* VOCs
* PAHs
* heavy metals
= cyanide

W7 Site description and contaminant information obtained from NPL site fact sheet, available at
http://epa.gov/reg3hwmd/npl/PAD980539126.hitm.
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WarsoN JoHNSoN LANDFILL

Bucks County, Pennsylvania
HRS Score: 71

Demographic Profile

Census Tract No.: 1030.02

Total Population: 5,226

Median Age: 36.9

Children 9 and under: 760

Persons 75 and older: 355

Percent Minority: 2.99

Percent Hispanic: 1.21

Median Household Income in 1999: $47,269
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Site Description!*®

The Watson Johnson Landfill was added to the NPL on September 13, 2001. About
32 acres of the 56-acre site was a former landfill that accepted both municipal and
industrial waste. The landfill was active from the late 1950s until the early 1970s.

After concerned citizens contacted EPA in 1998, sampling revealed a variety of
contaminants. Hazardous substances detected in the soils include VOCs, PCBs
and metals. An on-site monitoring well and a Quakertown Borough municipal
well were contaminated with PCE and TCE. Metals and PCBs were detected in
sediment samples collected from an adjacent wetland and an elevated level of
mercury was detected downstream of the site in Tohickon Creek. Residential well
sampling indicated elevated levels of arsenic in some home wells.

In July 1999, a front-end loader unearthed and accidentally punctured a drum,
spilling two gallons of material on the ground that was found to contain PCE and
lead. EPA removed the drum and surrounding contaminated soil in March 2000.
Drinking water from the municipal well is currently being treated to remove

the TCE contamination, and public water main service is being extended to 35
residences currently using private wells.

Contaminants Present

Soil:

VOCs
SVOCs
PCBs
metals

Monitoring well and municipal well:
* PCE
» TCE

Sediments in adjacent wetlands:
* metals
*» PCBs

Tohickon Creek:
* mercury

Residential wells:
s arsenic
* TCE

"8 Site description and contaminant information obtained from NPL site fact sheet, available at
http://epa.gov/reg3hwmd/npl/PAD980706824.htm.
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As of the 2000 Census, 23,068 Ohioans lived in the census tracts containing the
five profiled NPL sites. Of those, 3,270 were children aged nine and younger.
An additional 1,581 were persons aged 75 and older. In three of the five census
tracts, the median household income for 1999 was below that for the nation.
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Armco, INc., HamILTON PLaANT

Butler County, Ohio
HRS Score: 6§9.34

mo ic Profile

Census Tract No.: 0105

Total Population: 2,543

Median Age: 33.8

Children 9 and under: 369

Persons 75 and older: 102

Percent Minority: 6.80

Percent Hispanic: 0.63

Median Household Income in 1999: $34,630
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Site Description''

Proposed to the NPL on April 30, 2003, the Armco Inc., Hamilton Plant site is a
120-acre inactive industrial facility bordered by the Great Miami River and the
B&O Railroad. Augspurger Road divides the site into two portions. The 27-
acre northern parcel was formerly used as a rail yard, a temporary storage area
for scrubber sludge waste and a 4.5-acre landfill. The southern parcel consists
of 92 fenced areas and was used for manufacturing operations, including a coke
production facility and blast furnaces.

The facility operated as a steel mill, producing both coke and molten iron under
various owners since the 1900s. Coke production stopped in 1982 and iron
production ended in 1991. The facility was then used intermittently until it was
completely closed in 1994. Coal tar sludge was periodically drained and disposed
of in the landfill portion of the property from the early 1960s through the landfill’s
closure in 1980. The blast furnace operation generated wastewater that was
discharged into two settling ponds. Excess water from the ponds was originally
discharged to the Great Miami River under a permit. Settled pollutants in the
water such as ammonia, cyanide, phenol, lead and zinc were periodically dredged
from the ponds and stored in piles in the northern parcel.

Past disposal practices resulted in the contamination of site soil and Great
Miami River sediments. The river is a recreational fishery for species such as
bluegill and small mouth bass, and nearby land serves as habitat for a federally
designated endangered species, the Indiana Bat. Moreover, the site is less than
one-half mile from the City of Hamilton’s North Plant wellfield, which serves
approximately 35,763 people. The Village of New Miami Wellfield is located
within one mile of the site and serves about 3,045 people. A total population of
60,605 is served by wells within four miles of the site. Although groundwater
contamination had not yet been detected, the aquifer is only 40 feet below
ground surface in the vicinity of the site.

Contaminants Present

Settling pond sediments:
» SVOCs
* PCBs

1% Site description and contaminant information obtained from NPL Site Narrative, available at
http://www.epa.gov/superfund/sites/npl/nar1 670.htm.
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Soil:
¢« 8SVOCs
¢« PCBs
* metals

Great Miami River sediments:
¢ SVOCs, including 4-methylphenot (o-cresol), fluoroanthene,
benzo(k)flouranthene, and benzo(f,h,i)perylene
* metals, including chromium and zinc
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DiamonD SHamrock Corp (PaiNesviLLE WORKS)
Lake County, Ohio
HRS Score: 50

Demographic Profile

Census Tract No.: 2048

Total Population: 3,337

Median Age: 38.7

Children 9 and under: 400

Persons 75 and older: 182

Percent Minority: 1.80

Percent Hispanic: 0.72

Median Household Income in 1999; $48,125
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Site Description'”®

Proposed to the NPL on May 10, 1993, the Diamond Shamrock Corp. (Painesville
Works) site has not yet been added to the NPL. The site occupies about 500 acres
between Lake Erie and the Grand River and is bordered by a tire manufacturing
company on the east and an industrial area on the west.

In 1912, the Diamond Shamrock Chemical Company began operations at the
plant, producing mainly caustic soda, chromate compounds, chlorine, chlorinated
paraffins and coke. The company also accepted and disposed of spent pickle
liquor from nearby steel ingdustries until it closed in 1972. Eight sources are
associated with the site: .75 million tons of chromate waste materials, three waste
lakes, a wastewater retention basin, a hazardous waste landfill, chromate effluent
treatment lagoons and contaminated soils in the main production area. PCBs were
discovered in the transformer oils.

The site poses a threat to drinking water intakes along Lake Erie and to the
fisheries, wetlands and sensitive environments in the lake and nearby Grand River.
Headlands Beach State Park, located nearby, is a significant recreation area. Sport
fishing occurs in both the river and the lake; commercial fishing also occurs in

the lake. Nearby wetlands provide habitat for the River Otter, a state endangered
species, as well as the Indiana Bat, a federally designated endangered species.

Contaminants Present

Surface water and sediments:
* hexavalent chromium

mercury

cyanide

cthylbenzene

xylene

napthalene

12 Site description and contaminant information obtained from NPL Site Narrative, available at
http://www.epa.gov/superfund/sites/npl/nar1 376.htm.
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Dover CHemicaL Corp.
Tuscawaras County, Ohio
HRS Score: 50

Demo, hic Profil

Census Tract No.: 0206

Total Population: 5,206

Median Age: 42.6

Children 9 and under: 572

Persons 75 and older: 586

Percent Minority: 1.63

Percent Hispanic: 0.61

Median Household Income in 1999; $43,830
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Site Description'”!

The Dover Chemical Corp. site was proposed to the NPL on May 10, 1993, but
has not been added to the final NPL. This site consists of three parcels that total
approximately 60 acres: a chemical manufacturing facility on the 20-acre main
parcel; an undeveloped property in a residential area to east of the facility; and an
undeveloped property between I-77 and Sugar Creek. The latter parcel contains
an eight-acre pond up to 28 feet deep that was formerly a borrow pit during
construction of I-77.

Since 1950, Dover Chemical has manufactured products used to make extreme
pressure lubricants, plasticizers and flame retardants for vinyl products. Soil and
groundwater were contaminated by site activities from the 1950s through the early
1970s, including ground storage and unintentional spills and leaks. Until 1987,
wastewater was discharged into a ditch that ultimately discharged into Sugar -
Creek. Following a removal action that same year, contaminants previously
found in the lagoon surface water and adjacent shallow groundwater are no longer
present. Although a variety of VOCs and other constituents have been found on
the site, dioxin contamination poses the greatest risk.

tamin, esent

Soil and groundwater:
*+ VOCs
carbon tetrachloride
1,4-dicholorobenzene
hexachlorobenzene
tetrachloroethene
dibenzofurans (furans)
polychlorinated dibenzodioxins (dioxin)

2 Site description and contaminant information obtained from NPL site fact sheet, qvailable at
http://www.epa.gov/R5Super/npl/ohio/OHD004210563.htm.
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Nease CHEMICAL
Columbiana County, Ohio
HRS Score: 47.19

Demographic Profile

Census Tract No.: 2048

Total Population: 5,491

Median Age: 37.0

Children 9 and under: 728

Persons 75 and older: 338

Percent Minority: 1.91

Percent Hispanic: 0.53

Median Household Income in 1999: $35,038



210

The Tave oF Superruko NesLecT

Site Description'®

Added to the NPL on September 8, 1983, this 44-acre site is surrounded by lightly
developed land on three sides, an industrial plant to the northeast and 124 homes
within one mile. Between 1961 and 1973, Nease Chemical produced various
chemical compounds, including household cleaners, fire retardants and pesticides
(most notably, mirex, a probable human carcinogen). During the facility’s
operation, hazardous substances were released into soils and groundwater through
five unlined ponds used to treat manufacturing waste. Contaminants were also
released to the Middle Fork of Little Beaver Creek (MFLBC) through surface
water runoff from the ponds into creek tributaries.

Soils, sediments, surface water, groundwater and fish along a 30-mile reach

of MFLBC are contaminated despite Nease Chemical’s voluntary removal of
115 drums and 5,700 cubic yards of soil from contaminated areas in 1975. The
MFLBC and associated wetlands are an important natural resource with certain
stretches designated as wild and scenic. Dairy herds on two nearby farms were
exposed to mirex through creek and floodplain contamination. In 1989, the Ohio
Department of Public Health (ODH) detected mirex in the bloodstream of some
local residents and workers, prompting ODH to issue a health advisory against
fishing and swimming along portions of the MFLBC.

Contaminants Present
Groundwater, soil and sediments:

*» VOCs
» SVOCs

12 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/ohio/OHD980610018. htm.
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NorTH SANITARY LANDFILL
Montgomery County, Chio
HRS Score: 50

Demographic Profile

Census Tract No.: 0018

Total Population: 6,491

Median Age: 32.0

Children 9 and under: 1,201

Persons 75 and older: 373

Percent Minority: 14.90

Percent Hispanic: 1.96

Median Household Income in 1999: $24,875
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The North Sanitary Landfill was added to the NPL on May 31, 1994. More than
half of the 102-acre site was used for landfilling industrial and municipal wastes
into unlined gravel pits, which intersected the water table. The site sits atop and
within a federally designated sole-source aquifer composed of highly transmissive
sands and gravels. It is in close proximity to the City of Dayton’s two major
municipal well fields, which supply over 430,000 people with drinking water.

Several private residential wells have become contaminated with organic
substances believed to be related to the site. Wastes disposed of at the site include
used oils, solvents, paint, electrical transformers, brake grindings containing
asbestos and sewage. Thousands of drums buried on the site are contaminated
with TCE and other VOCs. Numerous fires have occurred at the site, the most
recent in 1996.

ntaminants ent

Groundwater and soils:
¢ VOCs, such as TCE, tetrachlorethene, 1,1-dichloroethene, vinyl chloride and
methylene chloride
« semi-VOCs such as Phenol and bis(2-ethylhexyl)phthalate
* heavy metals such as lead, mercury, cadmium and cyanide
*+ PCBs

123 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/ohio/OHD980611875 htm.
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As of the 2000 Census, 20,915 Michiganders lived in the census tracts containing
the five profiled NPL sites. Of those, 3,189 were children aged nine and younger.
An additional 1,161 were persons aged 75 and older. In four of the five census
tracts, the median household income for 1999 was below that for the nation.
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BARRELS, INC.

Ingham County, Michigan
HRS Score: 42.24

o Source: US Sensus Buresu (Gountios & Trasts), US EPA INPL Stis)

Demographic Profile

Census Tract No.: 0002

Total Population: 1,467

Median Age: 28.7

Children 9 and under: 319

Persons 75 and older: 40

Percent Minority: 41.58

Percent Hispanic: 24.81

Median Household Income in 1999: $28,681
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Site Description'**

Added to the NPL on October 4, 1989, Barrels, Inc. is a two-acre site in an
industrialized portion of Lansing, Michigan. From 1964 to 1981, Barrels, Inc.,
received metal barrels from industrial facilities for cleaning and repainting.
Waste residues were allegedly dumped directly onto the ground as the first step in
recycling the drums. Paint sludges were also deposited at the site.

In 1983, the state detected lead and zinc in the shallow groundwater. Soils
on-site were heavily contaminated with heavy metals, volatile hydrocarbons,
PCB:s, oil, grease and many inorganic substances. Air quality reports indicated
¢clevated levels for benzene and methylene chloride at the site boundary when
barrels were on the site.

Approximately 9,000 people live within one mile of the site, and three schools
are within one-half mile. A Lansing municipal well is located in close proximity
to the site, and the Grand River flows within one-half mile of the site. In 1986,
the state removed 1,000 drums, 1,000 cubic yards of contaminated soil and nine
underground storage tanks. The area is fenced, which EPA says has resolved the
risk of direct contact.

Contaminants Present

Shallow groundwater:
+ lead
* zinc

Soils:

heavy metals

volatile hydrocarbons
PCBs

oil

grease

inorganic substances

* o e s o

124 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/RS5Super/npl/michigan/MID017188673.htm.
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Bav City MiDDLEGROUNDS

Bay County, Michigan
HRS Score: 50

- Source: U8 Densus Buresu {Counties & Teao

g ic Profil

Census Tract No.: 2810

Total Population: 4,363

Median Age: 35.2

Children 9 and under: 632

Persons 75 and older: 384

Percent Minority: 3.71

Percent Hispanic: 4.54

Median Household Income in 1999: $30,264

EPAMNPLSHRS) ¢
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Site Description'®

Proposed to the NPL on February 13, 1995, the Bay City Middlegrounds site has
not been added to the final NPL. The site occupies 40 acres on Middlegrounds
Island in the Saginaw River. It is an inactive landfill and dredged sediment
disposal area owned by Bay City, Michigan. The landfill accepted construction
and demolition debris, municipal and household wastes, and solid and liquid
industrial waste. The sediment disposal area consists of piles of sediments
dredged from the Saginaw River and Bay by the U.S. Army Corps of Engineers.

Approximately 58,900 people live within a four-mile radius of the site. The
sediments in some areas of the river and bay have been contaminated with many
hazardous substances, including pesticides and PCBs. Soils and groundwater
associated with the landfill also contain a variety of contaminates. The highest
threat is to surface water. Contaminated groundwater and surface runoff
discharge to the Saginaw River and have contaminated fishing areas as well as

a small river wetland. A drinking water intake for the Bay municipal system,
which serves approximately 94,426 people in Bay City and the surrounding area,
could potentially be affected by site contamination. Also potentially affected are
fisheries in the river and bay, wetlands, threatened and endangered species, and a
state-designated wildlife area.

ontaminants Present

Soils and groundwater associated with landfill:
PCBs

solvents

benzene

toluene

ethylbenzene

xylenes

polynucleic aromatics
phthalates

pesticides

a variety of other contaminants

Sediment piles:
* polynucleic aromatics
phthalates
PCBs
pesticides
heavy metals

* o 2

125 Site description and contaminant information obtained from NPL Site Narrative, available at
http://www.epa.gov/superfund/sites/npl/nar1450.htm.
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Borors Noset, INC.

Muskegon County, Michigan
HRS Score: 53.42

De; i file

Census Tract No.: 0031

Total Population: 4,191

Median Age: 33.3

Children 9 and under: 673

Persons 75 and older: 160

Percent Minority: 5.61

Percent Hispanic: 3.82

Median Household Income in 1999: $37,663
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Site Description**

Added to the NPL on March 31, 1989, Bofors Nobel is an 85-acre site six

miles east of Muskegon with an operating chemical production facility and 10
abandoned sludge lagoons. Big Black Creek, which bounds the site on the south,
receives groundwater discharge from the site.

Starting around 1960, operations at the site produced alcohol-based detergents,
saccharin, pesticides, herbicides and dye intermediates. Unlined lagoons were
used for wastewater and sludge disposal until 1976. In the 1970s, the state

of Michigan discovered contaminants in site groundwater that had severely
affected the creek ecosystem. Twelve extraction wells were installed to capture
contaminated groundwater before it reaches the creek.

About 1,800 people live within a 1.25-mile radius of the site. Groundwater
treatment plant and barrier walls have been installed to treat the contamination.

Contaminants Present

Lagoon sludge:
» 27 different organic compounds

Groundwater:

¢ methylene chloride
benzene
3,3-dichlorobenzidine
aniline
azobenzene
benzidine
toluene

s 5 e s & =

Soils and lagoon sludge:
methylene chloride
benzene
3,3-dichlorobenzidine
aniline ‘
azobenzene

* benzidine

*« @ o o @

126 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/michigan/MID006030373 . htm.
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RockweLL INTERNATIONAL CoRP. (ALLEGAN)
Allegan County, Michigan
HRS Score: 52.15

0. ic Profil

Census Tract No.: 0312

Total Population: 4,838

Median Age: 35.2

Children 9 and under: 697

Persons 75 and older: 402

Percent Minority: 8.56

Percent Hispanic: 2.85

Median Household Income in 1999: $39,539
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Site Description'¥

The Rockwell International Corp. (Allegan) site was added to the NPL on July
22, 1987. From the 1920s until 1991, Rockwell manufactured parts for trucks
and construction equipment on this 30-acre site. During this period, wastewater
and oils were discharged into a wetland area behind the plant, a series of
lagoons and the Kalamazoo River. Prior to 1970, the wetland and lagoons were
filled in and built over.

Surface and subsurface soils, groundwater and sediments in the lagoons and the
Kalamazoo River are contaminated with VOCs, semi-VOCs, pesticides, PCBs
and metals. The areas of waste disposal may also overlap with portions of a
landfill adjacent to the site. Qils containing semi-VOCs and PCBs are present

in the waste disposal areas. During the 1970s, Rockwell built a wastewater
treatment plant at the site and discharged treated wastes under a National Pollutant
Elimination Discharge System permit.

Approximately 8,150 people live within three miles of the site. The area is served
by a public water supply system. Three municipal wells are located one-half mile
up gradient of the site, and at least 15 private wells are known to be within a mile

of the site. The groundwater discharges into the Kalamazoo River.

Contaminants Present

Soil, groundwater, lagoon sediment, Kalamazoo River:
VOCs

SVOCs

pesticides

PCBs

metals

Landfill area:

VOCs

SVOCs

pesticides

PCBs

metals

oil containing SVOCs and PCBs

* s & & s

127 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/michigan/MID006028062.htm,



222

The Tott oF Superruno NesLect

Stare DisposaL LANDFILL, INC.
Kent County, Michigan
HRS Score: 42.24

Census Tract No.: 0118.01

Total Population: 6,056

Median Age: 36.5 ‘

Children 9 and under: 868

Persons 75 and older: 175

Percent Minority: 3.98

Percent Hispanic: 1.04

Median Household Income in 1999: $66,458
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Site Description'®

Added to the NPL on February 21, 1990, this 37.6-acre former landfill is located
in Plainfield Township in Kent County. It was a licensed waste disposal facility
from 1966 to 1976. The landfill accepted residential, commercial and other
wastes, and unconfirmed reports indicate that it may have also accepted liquid
hazardous wastes.

The area under study encompasses 800 acres of wooded, agricultural and
residential properties. Affected residential wells were provided with alternative
water supplies from 1985 to 1991 and some were connected to the municipal
water supply. The landfill has been capped and fenced.

Contaminants Present

Groundwater and landfill area:

* lead
copper
cyanide
chromium
VOCs (including tetrachloroethane, trichloroethane, 1,2-dichloroethane,
dichloroethane, 1,1-dichloroethane, chloroethane, vinyl chloride, 1,1,1-
trichloroethane, chioroflourocarbons as well as benzene, toluene and xylene
compounds)

* 2 s @

18 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/R5Super/npl/michigan/MID980609341.hitm,
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As of the 2000 Census, 28,155 New Jerseyans lived in the census tracts
containing the five profiled NPL sites. Of those, 3,392 were children aged nine
and younger. An additional 1,977 were persons aged 75 and older. The median
household income for 1999 in all five tracts was above that for the nation.
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CornELL DusiLier ELecTRONICS, INC.

Middlesex County, New Jersey
HRS Score: 50.27

Demographic Profile

Census Tract No.: 0010.02

Total Population: 5,950

Median Age: 36.2

Children 9 and under: 818

Persons 75 and older: 395

Percent Minority: 35.61

Percent Hispanic: 9.78

Median Household Income in 1999: $65,942
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Site Description'?

The Cornell Dubilier Electronics, Inc., site was added to the NPL on July 28, 1998.
From 1936-1962, the company manufactured electronic parts and components at the
site, during which time it allegedly dumped PCB-contaminated materials and other
hazardous substances directly onto the soil. Now known as the Hamilton Industrial
Park, the site is occupied by an estimated 15 commercial businesses.

Approximately 540 people live within a quarter-mile of the site, and the nearest
residential homes are less than 200 feet away. A total of about 8,700 people live
within one mile of the site. An unnamed tributary to Bound Brook traverses the
southeast comer of the property. Water bodies that join this tributary allow for the
maintenance, migration and propagation of various plants and organisms. Fish
collected from Bound Brook were found to contain PCBs at levels higher than the
amount allowed by the FDA, so a fish-consumption advisory is in effect.

A study conducted between 1988 and 1991 found significant groundwater
contamination, consisting mainly of trichloroethene and tetrachloroethene. Due to
widespread contamination, all residential wells in the area were reportedly closed
and residences were hooked up to another water main,

Contaminants Present

Soil:
, VOCs

SVOCs

PCBs

inorganic constituents

Groundwater:
* trichloroethene
+ tetrachloroethene

Surface water:
* PCBs

Building interiors:
* elevated levels of PCBs and metals

' Site description and contaminant information obtained from NPL site fact sheet, available at
hitp://www.epa.gov/region02/superfund/npl/0201112c.pdf.
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CPS/MabisoN INDUSTRIES
Middlesex County, New Jersey
HRS Score: 69.73

Census Tract No.: 0078.01

Total Population: 3,032

Median Age: 38.6

Children 9 and under: 334

Persons 75 and older: 176

Percent Minority: 24.11

Percent Hispanic: 7.12

Median Household Income in 1999: $52,284
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Site Description'*

Added to the NPL on September 8, 1983, this site contains two adjacent
manufacturing facilities on a 35-acre tract of land. CPS, which is no longer in
operation, processed, treated and stored organic chemicals used in the production

of water treatment agents, lubricants, oil field chemicals and anti-corrosive agents.
The company generated spent halogenated solvents that were shipped off-site for
disposal. Hazardous wastes were stored in tanks or containers. Madison Industries
is still in operation and continues to handle hazardous materials at the site. Madison
produces zinc compounds for fertilizers, pharmaceuticals and food additives.

Since 1967, the two companies have repeatedly dumped and discharged chemicals
into the public sewer system as well as onto their respective properties. To date,
32 municipal wells have closed due to contamination. Approximately 1,000
people live within a half mile of the site. Prickett’s Brook and Pond have also
been contaminated. These waters are not used for recreation or as water supplies,
but children who play nearby may suffer adverse health effects if they come in
contact with or ingest the water or sediments. The Perth Amboy well field is
down gradient of the site and may be impacted further if the recovery well system
is not properly monitored and maintained.

Contaminants Present

Groundwater:
*» VOCs
*» heavy metals including zinc, cadmium, copper, lead

Sediments and surface water of Prickett’s Pond:
« zinc
* VOCs

1% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfund/npl/0200109c.pdf.
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UniversaL OiL Propucts (CHemicaL Division)

Bergen County, New Jersey
HRS Score: 54.63

Dem i fil

Census Tract No.: 0120

Total Population: 8,716

Median Age: 37.9

Children 9 and under: 938

Persons 75 and older: 616

Percent Minority: 20.32

Percent Hispanic: 10.65

Median Household Income in 1999: $50,163
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Site Description!*!

The Universal Oil Products (Chemical Division) site was added to the NPL

on September 8, 1983, Various chemicals were manufactured on this 75-acre
site from 1932 to 1979, when Universal Qil Products ceased operations and
dismantled the plant. From 1960 to 1979, the company also recovered solvents
and waste chemicals.

Approximately 4.5 million gallons of these wastes were dumped into unlined
lagoons. This resulted in contamination of the soil, surface water and
groundwater. Approximately 36,500 people within three miles of the site depend
on groundwater as their drinking water source. The site is in a coastal wetland
management area of the Hackensack River Basin. Ackerman’s Creek, a tributary
to Berry’s Creek, flows through the site. These and other area surface waters are
used by local residents for recreation.

ontaminants Presen

Groundwater:
* VOCs, including benzenes and TCE
vinyl chloride
toluene
PCBs
lead

Sediments:
* PCBs

Soils:

* VOCs

+ PCBs

« PAHs
"o lead

Surface water:
¢« VOCs

Bt Site description and contaminant information obtained from NPL site fact sheet, available ar
hitp://'www.epa.gov/region02/superfund/npl/0200101¢.pdf,
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VEenTroN/VELSICOL
Bergen County, New Jersey
HRS Score: 51.38

Demographic Profile

Census Tract No.: 0600

Total Population: 7,708

Median Age: 40.3

Children 9 and under: 948

Persons 75 and older: 616

Percent Minority: 9.08

Percent Hispanic: 7.30

Median Household Income in 1999: $60,859
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Site Description'*

Added to the NPL on September 21, 1984, this 40-acre site is a former chemical
processing plant that operated from 1929 to 1974, Approximately 160 tons of
process waste is believed to have been buried on-site. Ventron buildings were
abandoned and demolished in 1974, and two new buildings now stand on the site
where the old mercury processing plant stood. One is a food distribution center
and the other is used for warehousing activities.

The site is located in a densely populated industrialized area, but access is
restricted. Contaminants still remain on the site and could potentially migrate
by groundwater and air. Discharges from the facility have contaminated Berry’s
Creek and neighboring wetlands with mercury and other chemicals. Mercury
levels in the sediment adjacent to the property are among the highest known in
freshwater ecosystems nationwide.

Exposure to site-related contaminants could occur by drinking or direct contact
with the water or sediments in the creek. On-site workers may be exposed to
contaminants located in the soils and sediments. Humans and wildlife could also
be exposed to mercury via consumption of organisms in Berry's Creek.

Contaminants Present

Soil, sediments, groundwater:
* mercury and other contaminants

31 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfund/npl/0200674¢.pdf.
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VineLann CHemicaL Co., Inc.
Cumberland County, New Jersey
HRS Score: 59.16

em ic Profil

Census Tract No.: 0409.01

Total Population: 2,749

Median Age: 37.1

Children 9 and under: 354

Persons 75 and older: 174

Percent Minority: 33.14

Percent Hispanic: 24.01

Median Household Income in 1999: $44,962
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Site Description!?

Added to the NPL on September 21, 1984, this 54-acre site served as a location
for Vineland Chemical’s production of arsenic-based herbicides from 1950-1994.
The site is mostly covered with vegetation and included manufacturing and
storage buildings, a laboratory, lagoons and former chicken coops. Prior to 1977,
the company stored byproduct arsenic salts in open piles and in the chicken coops.

As the result of water contacting the exposed piles, arsenic has contaminated the
subsurface soils, groundwater and the nearby Maurice River and Union Lake. The
lower Maurice River system extends 26 miles from the lake to the Delaware Bay.
Approximately 57,000 people depend on the groundwater system in the area, either
through private or municipal wells, for drinking water. Residential areas surround
the site and numerous towns and villages are close to the Maurice River.

A health screening study showed that some company employees had elevated
concentrations of arsenic in their blood and urine. Accidental ingestion, direct
contact or inhalation of the contaminants may subject workers or trespassers

to carcinogenic and non-carcinogenic risks. Downstream residents who use

well water also may be subject to health risks. In 1982, the company began
operating a wastewater treatment system to remove arsenic, but the system cannot
accommodate all the contaminated water leaving the site each day.

Contaminants Present

Groundwater:
*+ inorganic and organic arsenic
« metals

Surface soil:
* arsenic
* small amounts of other metals

Subsurface soil, Sediments and Surface Waters of Union Lake and Maurice
River:
* arsenic

3 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region02/superfurid/npl/0200209c.pdf.



235

GEORGIA

As of the 2000 Census, 30,498 Georgians lived in the census.tracts containing
the five profiled NPL sites. Of those, 4,229 were children aged nine and younger.
An additional 1,864 were persons aged 75 and older. In all five census tracts, the
median household income for 1999 was below that for the nation.
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BRunswick Woop PRESERVING
Glynn County, Georgia
HRS Score: 54.49

Demographic Profile
Census Tract No.: 0004.01
Total Population: 6,115
Median Age: 35.7
Children 9 and under: 921
Persons 75 and older: 198
Percent Minority: 12.02

Percent Hispanic: 1.42
Median Household Income in 1999: $39,612
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Site Description'**

This 84-acre site in Brunswick, Georgia, was used to treat wood from 1958
to 1991. The wood was treated using pentachlorophenol, creosote and CCA
(chromium, copper, arsenic). These chemicals were stored in drums and
eventually contaminated the soil. In February 1991, the company declared
bankruptcy and the following month EPA responded to a fire at the facility.

There are six municipal wells within a four-mile radius of the site, which serve
over 6,000 people. All the municipal wells and most, if not all, of the private
wells draw water from a deeper aquifer. Private wells in the area have been
sampled extensively since 1991 buit have not been impacted by the site. In
addition, the site is adjacent to the tidally influenced Burnett Creek.

Contaminants Present

« PCP
* creosote
» CCA (chromium, copper, arsenic)

134 Site description and contaminant information obtained from NPL site fact sheet, available ar
http://www.cpa.gov/regiond/waste/npl/nplga/brunwpga.htm.
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CamiLta Woop Preserving Company
Mitchell County, Georgia
HRS Score: 50

Demographic Profile

Census Tract No.: 9804

Total Population: 7,431

Median Age: 34.2

Children 9 and under: 910

Persons 75 and older: 403

Percent Minority: 53.29

Percent Hispanic: 2.64

Median Household Income in 1999: $30,625
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Site Description!?*

Added to the NPL on July 28, 1998, this former wood preserving facility used
creosote to treat railroad ties and poles from 1947 through the 1980s. In the
1970s, pentachlorophenol (PCP) was introduced as a preservative for pole
treatment and was the exclusive preservative for poles by the 1980s. The plant
ceased manufacture of railroad ties in the late 1980s and stopped wood treating
operations in 1991,

That year, EPA conducted an emergency response action because soil and ground
water were contaminated with wood preserving materials. EPA’s actions included
placement of a fence along the perimeter of the facility. Sampling indicated that
35,000 cubic yards of soils were contaminated. There were also vast quantities
of wastewater containing PCP and creosote, which were shipped off-site to a
Chemwaste facility in Texas.

Contaminants Present

Soils and groundwater:
« wood preserving materials (PCP, creosote)
* PAHs

135 Site description and contaminant information obtained from NPL site fact sheet, available at
hitp://www.epa.gov/regiond/waste/npl/nplga/camilaga.htm.
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LCP CuemicaLs Georgia

Glynn County, Georgia
HRS Score: 60.14

Demo, icP e

Census Tract No.: 0007

Total Population: 7,224

Median Age: 33.8

Children 9 and under: 1,198

Persons 75 and older: 467

Percent Minority: 63.10

Percent Hispanic: 2.03

Median Household Income in 1999: $23,801
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Site Description'*

Added to the NPL on June 17, 1996, this 550-acre site is the top priority site in
Georgia. Over the last 70 years, an oil refinery, paint manufacturing company,
power plant and chlor-alkali plant have all operated at the site, the majority of
which is a tidal marsh. Since 1919, the site has been occupied by at least five
major companies: ARCO, Georgia Power Company, Dixie Paints and Varnish
Company (currently O’Brien Company), Allied Chemicals, Inc., (currently Allied
Signal) and the Hanlin Group subsidiary, LCP Chemicals-Georgia, Inc.

Plant soil, groundwater and marsh biota are substantially contaminated with
mercury, polychlorinated biphenyls (PCBs), metals and semi-volatile compounds.
EPA estimates that more than 380,000 pounds of mercury was “lost” in the area
between 1955 and 1979. Mercury and PCBs have been detected in aquatic life at
levels sufficient to produce a ban on commercial fishing in the area. There is also
a seafood consumption advisory for part of nearby Turtle River and all of Purvis
Creek. Upon the plant closing in 1994, Georgia asked EPA to take immediate action
at the site to address chlorine gas releases and the flow of contamination into an
adjacent saltwater tidal marsh, which provides habitat for endangered species. To
date, EPA has recovered over 400,000 pounds of mercury. Approximately 13 acres
of marsh and marsh channels adjacent to the site have been excavated. :

Contaminants Present

Plant site soils, groundwater, and marsh biota:
*  mercury
* PCBs
* semi-volatile contamination

16 Site description and contaminant information obtained from NPL site fact sheet, available ar
http://www.epa.gov/regiond/waste/npl/nplga/lcpincga.htm,
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Terry Creex Drepce Spoit Areas/HercuLEs OuTFALL

Glynn County, Georgia
HRS Score: 50.18

aphic Profile

Census Tract No.: 0005.01

Total Population: 3,928

Median Age: 42.9

Children 9 and under: 479

Persons 75 and older: 573

Percent Minority: 50.53

Percent Hispanic: 1.25

Median Household Income in 1999: $27,768
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Site Description'¥

Proposed to the NPL on April 1, 1997, the Terry Creek Dredge Spoil Areas/
Hercules Outfall site has not been finalized on the NPL. This site was an outfall
area for a former pesticide manufacturer in Brunswick, Georgia. Toxaphene,

a chlorinated pesticide, was produced at the Hercules plant between 1948 and
1980. During that period, toxaphene was discharged through an outfall ditch into
Dupree Creek, which flows into Terry Creek.

The U.S. Army Corps of Engineers periodically dredged portions of Dupree Creek
and Terry Creek. Dredge material was placed in several areas near the confluence
of the two creeks, as well as other nearby locations. The dredged material
contained highly contaminated sediments. Seafood monitoring has demonstrated
a significant reduction in total toxaphene concentrations since a 2001 cleanup
action. However, fish consumption advisories still exist in parts of both creeks.

Contaminants Present

Outfall ditch sediments, creek sediments and dredge disposal areas:
* toxaphene

17 Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/regiond/waste/npl/nplga/tercrkpr.htm.
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Wootrotk CHemicat WoRks, INC.

Peach County, Georgia
HRS Score: 42.24

De ic Profile

Census Tract No.: 0404

Total Population: 5,800

Median Age: 23.9

Children 9 and under: 721

Persons 75 and older: 223

Percent Minority: 95.29

Percent Hispanic: 0.71

Median Household Income in 1999: $21,094
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Site Description'®®

Woolfolk Chemical Works, Inc. was added to the NPL on August 30, 1990.
Contamination on this 31-acre site resulted from the production, formulation and
packaging of pesticides, herbicides and insecticides, which took place on the site
since 1910. In the early 1980s, the Georgia Environmental Protection Division
investigated the site based on citizen complaints and found that the company was
discharging waste products to a drainage corridor heading away from the site. The
property was later transferred to another company, and a cleanup action, which had
been agreed to as part of the transfer, revealed more extensive contamination.

There are 48 contaminants of potential concern at the site and the majority of
the risk stems from arsenic contamination. In 1990, contamination was found to
have spread to surrounding residential properties. Contamination was eventually
removed from 26 residential properties, including 22,900 tons of soil and debris.
A PRP associated with the site also purchased about 17 properties and converted
them to commercial use. However, EPA reports continuing problems with PRP
compliance with orders pertaining to cleanup of one of the site’s operable units.

Contaminants Present

* 48 contaminants, primarily arsenic

1% Site description and contaminant information obtained from NPL site fact sheet, available at
http://www.epa.gov/region4/waste/npl/nplga/wolfokga.htm,
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Site Selection

The top 10 most populous states are host to a total of 796 National Priorities List
(NPL) sites:!*

1. 631 are “final” NPL sites but are still awaiting cleanup. Many were first
placed on the NPL as long as two decades ago.

2. 28 are “proposed” NPL sites, meaning that EPA is still considering public
comment on whether they should be placed on the NPL in final status.

3. 137 have been deleted from the NPL.

Because sites have typically been listed for long periods of time, and are often
very large complicated properties with multiple sources that contributed hundreds
of contaminants, it is impossible to detail their tortured histories in anything less
than thousands of pages. For readers interested in investigating their status in
more depth, we recommend the following Internet accessible resources:

1. the NPL site fact sheets maintained by the EPA regional offices, available
online by selecting the state and then site of interest at www.epa.gov/
superfund/sites/npl/npl.htm; and

2. EPA’s Comprehensive Environmental Response, Compensation and
Liability Information System (CERCLIS) at http://cfpub.epa.gov/
supercpad/cursites/srchsites.cfm.

More detailed information, including site-specific information about responsible
parties, cleanup actions and funding, is available by ordering the desired
information in CD format (without cost) from EPA. Visit www.epa.gov/
superfund/sites/phonefax/products.htm to learn more and place orders.

The criteria we used were designed to capture the risks posed by NPL sites to
people who live nearby or to the environment. The steps described below were
repeated for each of the 10 states in order to select the five profiled NPL sites in
each state.

138 See U.S. ENvTL. PROT. AGENCY, National Priorities List Sites in the United States, http://www,
epa.gov/superfund/sites/npl/npl.htm (last visited Feb. 14, 2006). By clicking on individual states,
visitors to the site may obtain basic information on each NPL site in the state, as well as links to
NPL Site Narratives and current Site Descriptions.
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Site Status

From each state’s complete list of NPL sites, we eliminated from consideration
those sites that have already been deleted or partially deleted from the NPL, along
with sites designated “construction complete.” Therefore, all of the 50 profiled sites
are in the status where construction, for one reason or another, is not complete.!*

In accordance with the report’s focus on appropriations to EPA, we eliminated
federal facilities from consideration, since, as explained above, they are funded
through mechanisms specific to the agencies responsible for those sites. Because
the report focuses on the implications of Superfund’s deterioration since 1995,
when taxes expired, we imposed one further screen: eliminating sites that were
added to the NPL only recently, with one important caveat. Where sites that had
been added to the NPL presented a significantly higher risk than older sites, as
measured by the Hazard Ranking System scores for that site, we included them
in our study.'*! Additionally, some of the sites with high HRS scores that had
been proposed to — but not yet finalized on — the NPL were selected due to the
relatively higher risks posed by such sites to the surrounding communities.'? We
ask readers to keep in mind that the threats posed by sites that we excluded are
not necessarily resolved, and it may take many years of follow-up monitoring and
remedial repair until these threats are eliminated.

40 Construction complete status last verified April 13, 2006.

11 The HRS is a complex, multi-factor formula that EPA uses to decide which sites are placed
onthe NPL. See Board of Regents of the Univ. of Washington v. EPA, 86 F.3d 1214, 1217 (D.C.
Cir. 1996). The HRS methodology is set forth as Appendix A to the National Contingency Plan,
40 C.F.R. Pt. 300, App. A, and was revised in 1990. See Hazard Ranking System, Final Rule,

55 Fed. Reg. 51532 (Dec. 14, 1990). The mathematical model serves as a screening device for
evaluating relative risks to health or the environment posed by releases of hazardous substances.
See supra note 15, and accompanying text; see also, e.g., RSR Corp. v. EPA, 102 F.3d 1266, 1268
(D.C. Cir. 1997). HRS site scores range from 0 to 100. 40 C.F.R. Pt. 300, App. A, § 2.1.1. EPA
proposes sites recetving a score of 28.5 or higher to the NPL. See Tex Tin Corp. v. EPA, 935 F.2d
1321, 1322 (D.C. Cir. 1991). The majority of HRS scores for the sites profiled in this report were
obtained from Scorecard.org, available at hitp://www.scorecard.org/env-releases/land/rank-sites.
tcl. For sites recently proposed to the NPL, HRS scores were obtained from the HRS Documenta-~
tion Records themselves, available through EPA’s electronic docket system, now incorporated into
the government-wide Regulations.gov.

142 “Because cleanup activity is often at an early stage at proposed sites, there generally is consid-
erable work still to be done.” Probst, ef al., SuperFUND’s FUTURE, supra note 9, at 37.
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Ordering Individual Sites by HRS Score

Once we had identified sites where construction was not complete, we ranked
them in descending order according to their HRS scores, which provide a measure
of the site’s pre-cleanup risk to human health and the environment.

Identifying the Greatest Risks

These steps yielded non-federal proposed or final NPL sites that had not yet been
designated construction complete, have relatively high HRS scores and have, in
most cases, been on the NPL for a number of years. From this pool, the challenge
was to identify the sites that pose the greatest risk. Two factors entered into

this decision: the number of people living near the site and progress on ¢cleanup.
The former was an objective piece of readily available information — EPA’s
CERCLIS database provides ranges for the population living within one mile

of any NPL site.'*® The latter — progress on cleanup — was a different matter
entirely. In a recent report commissioned by EPA to analyze ways of improving
performance measures for the Superfund program (“Success for Superfund: A
New Approach for Keeping Score”),'* Resources for the Future concluded that
although EPA provides a great amount of information concerning specific NPL
sites in its various databases, “The lack of overall standardization in format, of
consistency in the information available, and of regular updates makes it very
difficult to get a complete picture of individual sites on the NPL or to compare
progress or attributes among sites.”!*

Initially, we used performance measures provided as part of Superfund’s
Government Performance and Results Act (GPRA) reporting, principally for
EPA’s assessment of “current human exposure under control” and “contaminated
water migration under control.”** The final selection of sites was based on a
qualitative balancing of the status of the sites as measured by these indicators,
the population density surrounding the site and the descriptions of site conditions
provided in the NPL site fact sheets, which are prepared and maintained by the
relevant EPA regional offices. As Resources for the Future noted in its “Success
for Superfund” report, however, although the NPL site fact sheets seem to be the

4 Information for specific sites can be accessed through CERCLIS online, available at http://cf-
pub.epa.gov/supercpad/cursites/srchsites.cfm.

144 Probst & Sherman, supra note 17, at 4.

"5 Id. at 7-8.

146 4. at 3, note 10 (noting that the current human exposure under control and contaminated
groundwater migration under control had originally been developed for the RCRA program, which
regulates the treatment, storage and disposal of hazardous wastes). Information on the status

of specific sites as measured by these two indicators can be accessed through CERCLIS online,
available at http://cfpub.epa.gov/supercpad/cursites/srehsites.cfm.
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most complete source of information for NPL sites, “there is little standardization
among the formats used or the information provided.”'*’ Information provided in
this report concerning the profiled NPL sites is drawn from each site’s fact sheet.
Taken together, these selection criteria resulted in an informed selection of five
of the non-federal proposed or final NPL sites in each state that pose the greatest
continuing risk to surrounding populations. Detailed descriptions of the sites
appear in the state-specific sections of this report, many of which reveal past
waste disposal practices and pre-cleanup conditions not dissimilar from that most
infamous of Superfund sites, Love Canal.

Demographic Analysis
Locating NPL Sites

Next, to obtain a picture of those populations that the 50 profiled sites potentially
affect, coordinates for each site were obtained from EPA’s CERCLIS database.!*
Using geographic information systems (GIS) software and boundary files from the
2000 Census, the census tract containing each site was identified.'¥

Census tracts are subdivisions of counties that generally have between 1,500

and 8,000 people, with an optimum size of 4,000 people each.'® Population

density affects the geographic area of census tracts'*! — that is, there will be

more (geographically smaller) census tracts in densely populated areas and less
(geographically larger) census tracts in sparsely populated areas. Because we

chose our 50 sites in part on the basis of the number of people they affect, more are
located in relatively small, densely populated census tracts than might otherwise be
true of Superfund as a whole. These people also live in closer geographic proximity
to the sites than people living in larger, more sparsely populated tracts.

147 See Probst & Sherman, supra note 17, at 7. As RFF further noted, site fact sheets vary in how
recently they have been updated, as does the schedule for updating the information among EPA
regional offices. Jd. NPL site fact sheets for specific sites can be obtained by accessing http://www.
epa.gov/superfund/sites/npl/npl.htm, then navigating to the state and site of interest and clicking on
the site name hyperlink.

48 Precise latitude and longitude coordinates for NPL sites were obtained from the December

2005 version of EPA’s List 9~ Active CERCLIS Sites, which contains information conceming active
CERCLIS sites, including, for NPL sites, latitude and longitude data. List 9 and other Superfund
products may be obtained in CD format without cost by submitting orders online, at http://www.epa.
gov/superfund/sites/phonefax/products.htm. The ability to provide an accurate demographic analysis
was limited by the fact that the coordinates given by EPA yield a single point for a site location. In
reality, sites consist of polygons containing, in some cases, hundreds of acres of land.

149 Cartographic boundary files available at http://www.census.gov/geo/www/cob/bdy _files.html.
150 Unitep States Census Bureau, Census Tracts: Cartographic Boundary Files and Metadata,
available at http://www.census.gov/geo/www/cob/tr_metadata.html (last visited May 3, 2006).

B! Id. (explaining that “[t]he spatial size of census tracts varies widely depending on the density
of seitlement.”).
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Census Tract Maps

This phenomenon can be seen by comparing census tract maps within each state.
Within each state, all five maps are drawn at the same scale. Accordingly, where
one map shows the outlines of many census tracts, while another (drawn at the
same scale) shows the outlines of fewer tracts, the former (with many census
tracts) is the more heavily populated area. ’

2000 Census Data

Finally, demographic data from the 2000 Census were obtained for each census
tract from the U.S. Census Bureau’s American FactFinder, a user-friendly
Internet accessible database.'” Current demographic conditions in the census
tracts may differ from the data collected for Census 2000. To address the fact
that demographic shifts do occur between decennial censuses, the United States
Census Bureau collects and produces demographic data on a yearly basis in

its American Community Survey, based on an annual survey of three million
households.’** Although the Census Bureau plans to increase the local coverage
of its American Community Survey data over the next several years, currently
the only tabulation of data on the tract level are those collected during the last
decennial census (Census 2000). Detailed information on the people that live in
the census tracts containing the 50 profiled NPL sites is presented in the state-
specific sections of this report. Two final pieces of demographic information are
included for each of our 50 sites: the percentage of “minority” and “Hispanic”
populations. For Census 2000, the Census Bureau asked every individual living
in the United States both: 1) whether they classify themselves as “Spanish/
Hispanic/Latino™; and 2) what race they considered themselves to be, because
“the federal government considers race and Hispanic origin to be two separate and

132 UnrTeD StaTes Census BUREAU, AMERICAN FACTFINDER, available at http://factfinder.census.gov/
home/saff/main.htm!? lang=en. Data for specific census tracts may be obtained by accessing http://
factfinder.census.gov/servlet/AdvGeoSearchByListServlet?_lang=en&_command=getPlacenames
and choosing the appropriate year, and geography, then selecting the state, county and tract of
interest. The following categories of information are provided for each census tract: Total Popula-
tion, Median Age, Children 9 and under, Persons 75 and older, Percent Minority, Percent Hispanic,
and Median Household Income in 1999. For each tract, Median Household Income was obtained
from Table DP-3, Profile of Selected Economic Characteristics: 2000 (from Summary File 3 (SF-3)
Sample Data), while all the other figures were obtained from (and, for percentages or aggregations of
age groups, calculated from data provided in) Table DP-1, Profile of General Demographic Charac-
teristics: 2000 (from Summary File 1 (SF-1) 100-Percent Data).

153 Unitep Stares Census Bureau, American Community Survey, available at http://factfinder.
census.gov/jsp/saff/SAFFInfo jsp?_pageld=spl_acs& submenuld= (last visited May 2, 2006).
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distinct concepts.”!>* The “minority” classification in this report includes all those
residents who classified their race as anything other than “one race, white.” The
“Hispanic” classification in this report includes all those residents who classified
themselves as “Spanish/Hispanic/Latino.” Because the classifications meagure
two different attributes, there may be overlap between the two categories. For
example, an individual could have classified herself as “American Indian* and
“Spanish/Hispanic/Latino.” Thus, the classifications are not mutually exclusive
but measure two separate and distinct concepts, as defined by Census 2000.1%

Readers will note that several sites are located in areas that are heavily populated
by Americans that identified themselves as a race other than white and/or as
Spanish/Hispanic/Latino. Scholars and other commentators have long debated
whether Superfund and other hazardous waste programs address problems that
disproportionately affect people of color, and those concerns are validated by
aspects of this report on an individual site basis. However, our sample size

and the focus of our analysis are not sufficiently refined to support any further
speculation as to whether Superfund sites as a whole affect such populations in a
discriminatory manner.

13 Unrrep States Census Bureau, Census 2000 Brief: Overview of Race and Hispanic Origin

1 (March 2001), available at http://www.census.gov/prod/2001 pubs/c2kbr01-1.pdf (last visited
May 2, 2006).

155 Census 2000, in turn, adhered to “the federal standards for collecting and presenting data on
race and Hispanic origin as established by the Office of Management and Budget (OMB) in Octo-
ber 1997.” Id. at 2.
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