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INVESTMENT PROTECTIONS IN
U.S. TRADE AND INVESTMENT AGREEMENTS

THURSDAY, MAY 14, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:03 a.m., in
room 1100, Longworth House Office Building, the Honorable Sand-
er M. Levin [Chairman of the Subcommittee] presiding.

[The advisory of the hearing follows:]

o))



ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE

FOR IMMEDIATE RELEASE CONTACT: (202) 225-6649
May 07, 2009
TR-2

Trade Subcommittee Chairman Levin
Announces a Hearing on Investment Protections
in U.S. Trade and Investment Agreements

Ways and Means Trade Subcommittee Chairman Sander M. Levin today an-
nounced the Trade Subcommittee will hold a hearing on investment obligations in
U.S. bilateral investment treaties (BITs) and free trade agreements (FTAs). The
hearing will take place on Thursday, May 14, in the main Committee hear-
ing room, 1100 Longworth House Office Building, beginning at 10:00 a.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from the invited witness only. However, any individual or organiza-
tion not scheduled for an oral appearance may submit a written statement for con-
sideration by the Committee and for inclusion in the printed record of the hearing.

FOCUS OF THE HEARING:

The Obama Administration recently announced in the President’s Trade Policy
Agenda that it would “review the implementation of our FTAs and BITs to ensure
that they advance the public interest.” This hearing will focus on the investment
protections that are included in U.S. FTAs and BITs. Those provisions have helped
to safeguard investments held by U.S. citizens in dozens of foreign countries and
protect U.S. investors from expropriation without compensation, as well as discrimi-
natory and inequitable treatment by foreign governments.

At the same time, concerns have been expressed regarding these investment pro-
visions. These concerns include: whether our FTAs and BITs give foreign investors
in the United States greater rights than U.S. investors have under U.S. law; wheth-
er the FTAs and BITs give governments the “regulatory and policy space” needed
to protect the environment and the public welfare; and whether an investor should
have the right to submit to arbitration a claim that a host government has breached
its investment obligations under an FTA or a BIT.

BACKGROUND:

The United States is the largest foreign direct investor in the world, and also is
the largest recipient of foreign direct investment. New U.S. direct investment in
other countries was $333 billion in 2007 and $318 billion in 2008. New foreign direct
investment in the United States was $238 billion in 2007 and $325 billion in 2008.

The United States established its BIT program in 1981, largely modeled on Euro-
pean BITs with developing countries that had been in place since the late 1950s.
Since then, the United States has established BITs with 47 countries, and has in-
cluded investment chapters (similar to the provisions in BITSs) in its free trade
agreements. Among other things, FTA investment chapters and BITs provide for:
“national treatment” of investors from the countries that are party to the FTA or
BIT; limits on the expropriation of investments and provisions for the payment of
compensation when expropriation takes place; a “minimum standard of treatment”
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for investors; and the right for an investor to submit an alleged breach of the invest-
ment provisions of the agreement to international arbitration.

Those investment obligations, particularly in the investment chapter of the North
American Free Trade Agreement (NAFTA), have raised concerns in recent years, in
particular following a series of controversial disputes in investor-State arbitrations
at the end of the 1990s and the beginning of the current decade. (Many of those
cases did not involve the United States as a party, and, to date, the United States
has not lost an investor-State arbitration under NAFTA or any other FTA or BIT.)
Responding to concerns that investment protections may have been written too
broadly, and that foreign investors in the United States may receive more favorable
treatment for their NAFTA investor-State claims than U.S. investors would under
U.S. law, Congress in the Trade Act of 2002 mandated several negotiating objectives
to narrow the scope of investment protection. For example, the Act stated that the
principal U.S. negotiating objective on foreign investment is to reduce or eliminate
barriers to investment, “while ensuring that foreign investors in the United States
are not accorded greater substantive rights with respect to investment protections
than United States investors in the United States[.]” The parties to NAFTA also
adopted a formal interpretation of the “minimum standard of treatment” provision
at this time, to avoid a more expansive reading of that provision by arbitrators.

Incorporating congressional objectives, the 2004 model BIT contains several
changes to past BITSs, including narrowing the definition of investment covered
under the agreement, clarifying the meaning of the obligation to provide investors
with a “minimum standard of treatment,” elaborating on the procedures for inves-
tor-State dispute settlement, and adding articles relating to the relationship be-
tween the investment obligations and labor and environmental standards.

More recently, in 2007, U.S. FTAs with Colombia, Panama, Peru, and South
Korea were amended to clarify that “foreign investors are not hereby accorded great-
er substantive rights with respect to investment protections than domestic investors
under domestic law where, as in the United States, protections of investor rights
under domestic law equal or exceed those set forth in this Agreement.”

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
http://waysandmeans.house.gov, select “Committee Hearings.” Select the hearing for
which you would like to submit, and click on the link entitled, “Click here to provide
a submission for the record.” Once you have followed the online instructions, com-
plete all informational forms and click “submit” on the final page. ATTACH your
submission as a Word or WordPerfect document, in compliance with the formatting
requirements listed below, by close of business May 28, 2009. Finally, please note
that due to the change in House mail policy, the U.S. Capitol Police will refuse
sealed-package deliveries to all House Office Buildings. For questions, or if you en-
counter technical problems, please call (202) 225-1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As
always, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.
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3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone, and fax numbers of each witness.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov.

———

Chairman LEVIN. All right, let us start. The rumor is we may
have unusually early votes, or at least one early vote, so let me
make a very brief opening statement—and the Ranking Member,
my colleague, Mr. Brady, will do the same—and see if we can at
least begin the testimony before the vote. It is not certain, but it
is likely.

So, today we are going to take up an important issue regarding
the investment provisions. My feeling is this, that, by definition,
trade issues are complex, they are controversial. And that is espe-
cially true if we believe that we both have to expand trade and to
shape the content and the course of it. I do not think trade is auto-
matically win-win. There are ups and downs to most trade issues.
And I think that is the spirit within which we have to examine all
of ghe key issues relating to the expansion of our international
trade.

So, today we are going to focus in, I think, a very constructive
way, and take a further look on the investment provisions that are
in U.S. trade agreements and in our bilateral investment treaties.
As we know, these provisions were originally designed to make
sure that the investments by U.S. citizens overseas were safe-
guarded, were protected from expropriation without compensation
and without due consideration, and to make sure that there wasn’t
discriminatory or inequitable treatment by foreign governments.

The question today is whether we have an appropriate balance.
And issues have been raised—and I think often in a constructive
way, perhaps sometimes not—about the provisions in our FTAs,
and whether the provisions today adequately articulate what would
be called a balanced approach, issues like the minimum standards
of treatment.

There were some original provisions in NAFTA, as we know. And
there then were some changes made a few years ago. The new Ad-
ministration is taking a new look at trade policy, as they are at
other key issues. And what the Administration has now done is to
undertake a review of these investment provisions, both in our
FTAs and in our bilateral investment treaties. And it has set up
an advisory Committee within the State Department. The Advisory
Committee on International Economic Policy has formed a Sub-
committee to review these investment issues.

And we are fortunate today to have the cochairs of this Sub-
committee, Ambassador Alan Larson and Thea Lee. So, we wel-
come the two of you. I assume you will probably say that you are
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not speaking as cochairs, but individually. But we are glad you are
both, individuals and cochairs.

Also testifying today is Georgetown University professor, Robert
Stumberg—welcome—Linda Menghetti, who is from ECAT, and
Ted Posner.

So, we look forward to hearing from all of you. And we will hear
your testimony after Mr. Brady gives his opening statement.

I think the clock is not working. With 1 minute left, we will give
you some kind of a signal.

Also, if I might say, Mr. Brady, that I would like it very much
if we could be as informal as possible, and each of us have Q&A,
but see if we can have also some discussion among the five of you,
because I think we will benefit from that.

So, welcome. And now, Mr. Brady, your opening remarks.

Mr. BRADY. Great. Thank you, Chairman Levin, for calling the
hearing on investment. A hearing is exactly what we need on this
topic. There is so much misinformation out there about the invest-
ment protections and our bilateral investment treaties and our
trade agreements, because the investor mechanism is just so easy
to demagogue. And, unfortunately, there will always be people who
reflexively oppose trade. This hearing, however, is an opportunity
to shine light on the facts and to set the record straight.

First of all, and perhaps most importantly, we don’t need to fear
foreign investment. As we know, it is not simply enough to buy
American any more, we have to sell American products and goods
throughout the world. Some of our companies can do that from
here. Others, to compete, have to compete throughout the world.

According to our Commerce Department, U.S. companies that
have these foreign operations employ twice as many U.S. workers
than they do foreign workers. Furthermore, 95 percent of the goods
and services produced by these companies abroad are sold not back
here, but rather, in the host or the third country jurisdictions.
Much has been made of Buy America recently, but U.S. investment
abroad allows us to Sell America, which is what it will take for the
United States to lead the world out of the global economic crisis.

The following point is perhaps already evident, but it needs to be
highlighted. The United States is the party insisting on legal and
procedural protection for outbound U.S. involvement. U.S. bilateral
investment treaties and investment chapters in our bilateral and
regional free trade agreements benefit our guys. We demand these
provisions because they safeguard U.S. investments in foreign
countries by shielding the investments from expropriation without
compensation, as well as from discriminatory and equitable treat-
ment by foreign governments.

Put another way, the core purpose of these legal instruments is
to raise the level of investment and property rights protections in
foreign jurisdictions to the level of protection that already exists
here, in the United States.

The investor-state mechanism is designed to accomplish the
same fundamental goal. It is meant to raise, for U.S. investors
abroad, the level of protection—in this case, dispute settlement and
due process rights—that exist for the equal benefit of domestic and
foreign investors here, in the United States. In fact, investor-state
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mechanism is often credited with helping to instill the rule of law
in developing countries.

In a sense, the investor-state mechanism allows the United
States to export our Constitutional procedural due process stand-
ard to our trading partners. I have no problem with that. But I am
sure we will hear today the investor-state mechanism exposes the
United States to an endless stream of costly, frivolous, and invasive
arbitration brought by foreigners.

Well, I have looked into the allegations, and here is what my re-
search shows. The investor-state mechanism has existed in U.S. bi-
lateral investment treaties since the very first ones we entered in,
in the early 1980s. It has been around for a quarter century, and
it has never been used against the United States. We have never
been forced to defend a single law, regulation, or administrative ac-
tion in a bilateral investment treaty investor-state dispute. In the
handful of cases that foreign investors have brought under NAFTA,
we have not, to date, lost or settled, on unfavorable terms, one sin-
gle case.

You don’t need to take my word for it. Consider this excerpt from
the summer 2008 issue of the Harvard Journal on Legislation, “The
United States has never lost a single dollar in investor-state dis-
pute under NAFTA or under any other trade agreement or bilat-
eral investment treaty.” The author, our Chairman of the Ways
and Means Committee, Charles Rangel.

The last point I will make is that the provision the U.S.—invest-
ment chapters of our free trade agreements have evolved over the
years. I am eager to hear the testimony on this point, because the
evolution of the provision, it seems to me, has been in direct re-
sponse to the criticism raised.

Changes and clarifications that were made to our investment
language include provisions to require the panels consider the
same U.S. Supreme Court factors that U.S. courts consider when
determining whether there has been an expropriation of property;
provisions to allow panels to dismiss frivolous claims at an early
stage of the proceeding; and provisions that clarify that environ-
mental and other public welfare regulations are presumed not to
constitute indirect expropriations.

Furthermore, the landmark May 10th deal added language in
our pending free trade agreements with Colombia, Panama, and
South Korea, that foreign investors are not accorded greater sub-
stantive rights with respect to investment protections than domes-
tic investors under domestic laws, here in the U.S.

These changes, taken together, strike me as a compromise that
aims for the right balance between the interest of U.S. regulators,
on the one hand, and U.S. investment abroad on the other.

I welcome all the witnesses this morning, and look forward to
your testimony. Mr. Chairman, I yield back.

Chairman LEVIN. Thank you. Right in 5 minutes. So, why don’t
we go down the line? I am not sure of the protocol, so we will use
how you are seated. So, Thea Lee, if you would begin, and we look
forward to your testimony.

All of your testimonies will be in the record. So deal with your
five minutes or so as you would like. And, again, welcome to all of
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you. Thank you for coming. This is really an important hearing on
an important issue that needs to be discussed.
Ms. Lee.

STATEMENT OF THEA MEI LEE, POLICY DIRECTOR AND CHIEF
INTERNATIONAL ECONOMIST, AFL-CIO

Ms. LEE. Thank you so much, Mr. Chairman. Thank you, Mr.
Brady. Members of the Subcommittee, good morning. I appreciate
the opportunity to come speak to you today on behalf of AFL-CIO’s
11 million working men and women on this important issue.

As you all know, trade and investment issues are enormously im-
portant to America’s working families. They impact our jobs, our
wages, our unions, and the government regulations that we count
on to keep our communities healthy, and to safeguard our rights.
Of course, these rules also affect workers and the environment in
other countries. Our ultimate goal is to reform these rules in a way
that strengthens democratic procedures, improves transparency,
and protects workers and the environment, both here and abroad.

Of course, we understand that we are in a global economy, and
we will continue to be in a global economy. The question really is
whether the investment rules that we put in place can be made
fairer and more balanced, so that they serve the interests of my
members, among others.

We have had a longstanding concern over the investment provi-
sions included in U.S. bilateral investment treaties and in trade
agreements. We understand and support the importance of pro-
tecting the rights of investors, but we also believe that the existing
investment provisions in U.S. investment and trade agreements are
imbalanced in two crucial aspects.

It’s worth remembering that the origin of these rules was, as Mr.
Brady said, to protect outward foreign direct investment—generally
in small, developing countries—in the bilateral investment treaties.
It is not clear that they were designed to be a two-way street,
where they could be used with major industrialized countries, like
Canada, with big corporations that had presence in both countries
being able to use them in the United States, as well as for U.S. in-
vestors, as they have an outward interest, as well.

That is one of the key issues: whether these provisions continue
to be appropriate, given how they have evolved and how their use
has spread now into bilateral free trade agreements, as well as pos-
sibly investment treaties with large countries like China, where
there may be particular concerns.

The first problem that we see is that these agreements signifi-
cantly enhance the rights of investors vis a vis governments, but
they fail to establish commensurate responsibilities for investors,
particularly with respect to worker rights and the environment.

The second problem is that they give substantive rights and pro-
cedural advantages to foreign investors that are not available to
domestic investors. This raises the possibility that investment tri-
bunals can be used to circumvent the democratic process, and to
?chieve de-regulatory outcomes in a secretive and inaccessible
orum.

Certainly the experience that we have had with the investment
chapter of the North American Free Trade Agreement and current
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bilateral investment treaties reinforces these concerns, both in the
inward and the outward direction. We have two kinds of concerns
with the investment provisions—the democracy and good govern-
ance concerns as well as job concerns. I just wanted to take a
minute to talk about why, from the labor movement’s point of view,
these issues are important to us.

The investment protections are designed to enhance the security
of foreign direct investment, and address investors’ concerns with
respect to unstable or corrupt governments where production may
be located. In this sense, these provisions are a critical element in
the trade agreements that we have negotiated over the last decade-
and-a-half.

The tariff reductions that we negotiate are paired with enhanced
security of investment and upward harmonization of domestic laws
to prevent overly intrusive regulation of foreign investment. But
this combination both facilitates and accelerates the offshoring of
American jobs, precisely because, for the most part, there has been
no commensurate set of investment obligations.

My fellow witness, Alan Larson, and I have been asked to cochair
a subcommittee of the State Department’s Advisory Committee on
International Economic Policy, as Chairman Levin said, so that we
can review the draft model and present our conclusions to the Ad-
visory Committee on International Economic Policy. We are looking
forward to a constructive dialog with a diverse and representative
group, and we hope that the Subcommittee will be able to take a
fresh look at this issue and work toward consensus on how to move
this discussion forward.

Our key areas of concern include the investor-state dispute reso-
lution mechanism, the failure to distinguish between legitimate
regulatory action on the part of government and indirect expropria-
tion, the overly broad definition of investment, the potential impact
of these investment provisions on needed future national and glob-
al financial regulation efforts, and the need to establish commensu-
rate and enforceable responsibilities for investors with respect to
workers’ rights and the environment.

Let me thank and congratulate the Subcommittee for holding
this hearing today. It is both timely and relevant. We hope this will
be only the first step in a more comprehensive review of U.S. trade
and investment policy aimed at supporting the creation of good jobs
at home and abroad, and laying a foundation for sustainable demo-
cratic and equitable development.

Thank you very much, and I look forward to your questions.

[The statement of Ms. Lee follows:]
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Testimony of Thea Mei Lee
Policy Director
American Federation of Labor and
Congress of Industrial Organlzations
(AFL-CIC)

Before the
Subcommittes on Trade of the
Haouse of Representatives Committes on Ways and Means

“Investment Protections in L5, Trade and Invesiment Agreements™

May 14, 2009

M. Chaioman, Members of the Subcommitiee, thank you for the opporunity o spenk o
wau tnday ahoan this critical issoe on behalf of the 11 million working men and women of
the AFL-CIE

As you know, trade and investmen issoes are encomouasly impartant o America’s
warking families — impacting aur jobs, sur wages, oar unions, and e pevernmaent
regualatims we count an e keep our communities healthy and o sfeguand owr rights. OF
coarse, these rubes also affect workers amd the envirmment im other couriries, so owr
it poald is 1o relarm thes: rales inoa way that strengthens demaeratic procedunes,
rmprayes ransparmncy, and protects workers and the envirosmmeent bath hees and abrogasd.

Wi have long expressad comsen over the investment provisions included in LS,
Bilatcral Investmend Treatsss (BITs) amd Trade Apgroemems. Whle we understand amd
suppaort the mmpornance of protecting the righis of mvesiors, we believe that existing
investivent provisions in LLS, investment amd tracks sgresments are imbalanced in twae
crucial aspeets,

First, they significanily enhance the rights of investors vie-i-vis governments, but they
fail 1o establish commensurme respansibilities for invessors, parsculary with respect t
warkers” rights nnd the enviranmeni

Second, they give substantive rights ard procedural advaniagess o foreign invesiors that
are not availobde 1o domestic imvestors. This rises the possibality that investment
tribumals can be used to cincumyvent the democratic process and to achieve deregulatory
oulcomes in 2 secretive am maccessible foram. Centainly the experience with the
mvestment chapler of the Narih American Free Trade Agreement {NAFTA) anid cumment
BITs reinforces these cancerns.

Wi have democracy and pood govermanas concems aboull e imvesimenl provisions, as
well as job comcerns, Tnvestment proteciions in intermatsnal ggrecments ane designisd 1o
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eirhance the sscurity of foreign direct investrend and pddress investars’ concems with
respect o anstable or comapt governments where prodsction may be locaed. In this
sene, s provisions aie & critical ebement in the trade agrecments pegotiated by uar
girvermmenl over the [ast two decades, Megotiavad and reciprocal ! redections ane
patred with enhanced secunty of myvestment and upand Bammonizion of demestie s
Lar pregviil onierly “introsav e’ regulation of fapeign investimenl. This combiiation
facilitates and aceelemabes the ollshoring of Amserican jobs — precisely because for the
mesl part there bas been no commensaraie s ol investor obligations.

A we siated in a 2004 better sent 1o the Stabe Department with regand (o the drafl model
BIT: “We beliewve that expansion of investment can and must be made compatible with
the pratecticn of the public interest in dhe Linsied Stales and overseas.” The full text of
the ketter, sent jaimly by the AFL-CIO, the Center far International Environmendal Law,
Eanhjustice, Friends of the Enrth-1).5,, the Mational 'Wildlife Fedemtion, Oufam
America, and Sierra Cluh is available ot

Pt ekl org PublicsmiansBIT Commeents Jan | é0d pdf

While there have been several noahle anempts in recent years 1o sddress these concerns
— First o rewise the mnodel BIT (i 2004) and, second, o alier the investiment chapesr in
trade agreciments (m 2007, when Democratie leaders in Congress pressed for the
inclussom of pew investment language in pending trade agreements), these revisions have
il il poni far enough 1o addeess the Tandaniental problems outlined bene.

By bellow witness, Alan Larson, and [ have been asked o co-char a subcommitice of the
Sate Depariment’s Advisory Commitiece on Internabiona] Economse Palicy (ACIEP]) 1o
review the drafi model BIT and present our conclusions o the ACIEF. We are looking
forward bo a constructive dinkogoe with a diverse amd representative group amd bope that
the subcommittee will be able io tnke a Fresh look at this issue ard waork toward
comsersus on how to move this discussion foreard.

The key arezxs of concern for the AFL-CI0 wiih regard do current investmen provisions
imglude: irvestor-state dispuse resolution; failure 1o distinguish between legitimate
regulatory action on the pam of government and “indirect exprogriation”; am averly broad
definition of investment; poteniial impact on needed fisture national and global financial
regulation effors; and the nesd 1o establish commensurate and enforeeable
resporsibilitics for investions with respeet (o workers” mghts and the enviranment,

Investor-State Dispute Resslation
The myvesior-slate dispute settlonsent mechanizm gives invesiars the rght v by pass
dhnmeatic complaiml procedures and meant legal challenges thal woeald not be permitied

under domestic law. In the contest of tode agreements, noather non-government acbors
are given similar rights 1o seek redress without the support of ther eam govemmen.
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President Obama has stated that he is opposed s “grarting foreign invessors any righss in
ihe L5, greater than these of Americans,” | ¥el by eonstraciion. infernational invesor-
sxnie dispute resolution grants grearer righis o forgign corporstions than those enjoyed by
Americans, This is evident, for example, in NAFTA invesment cases, where
ciparstions have wken advantage of forsign subsidiaries or citizenship 1o file cases in
their o conntry — circumventing domestic democrmtic processes

Indirect Expropriation

I is absoluely essendial thas intemationnl investment provisions distingieish in s clear pnd
explicit way between legitimale goverrmen regalation smd expropriation — or seimang —
of an investor's property, [nooar view, gavernments should nod be expecied 1o
cHmpensnie comparmbings — demestic or Fereign — for the impositson of legitimate
government regulkation in the pubdlic interest — to protecs pablic health, the environment,
or warkers' riphis, among other ihings.

Capdtnl Conireds

W are conoamed that et provissons oo Asancial transfers would |l goveranenis’
abality o use kgitimate measuncs designed to resteict the e of capital in onder o
prodect themselves Trom Anancaal meaabiing. Withean adequane mesasares w prevent aod
peapend 10 sueh fsancial nsabdliy, brosd sostainable developiment will reivadn ot of
riwch for many developing coumirsss, The mereased freguency amd severity of Finamsal
crses also s LS, eoonombe imenssis, as oriss-stricken cousnes desalue thele
currenches and Mood the ULS, marken with under-priced exponts fi onder t reeove.

The Unidted Saates shoukd ensure — for the sake of developlng ceomomies, internalsomal
fiemiial stabilivy, and s owit aaonoaise |igenests — that couritres have the policy
flexibalery necded we divpose capital comirals i approgriate crcurmstnssE, Alsa, as the
imternational comemunity beglos an fimpemant discussion on global fancial regulatson, it
i5 crucial that these mbersstional Investmein pgreciments nol provede an abstacle
necdiad regulatory reform,

Enviranment and Labor

Thee 2004 moxdel BIT includes articles on environmenial and labor commitments chat
reflect the important recegnition that investmends may comproemise envireomental quality
and workers” rights and that a country may wenken envireemental protection and labar
standards in order 1o atimet investments. These provisions need o be significantly
strengthened, however.

! Barack Ofama for President, 4 &fiepednr S Change, Strengtiening the sconomy: Trede, 13,
svailable ar baip:woow, hamckobamacons' issuss’ | viewed Augest 24, 2(H15)
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Firal, the comtent af the abligations is extremely lmated, & evidenoad by tbe use of “cach
Party shall strve wo ensure,” msiaxd ol a mandalory “shall ensure”™ Second, each
pravasion has o foolnobe that linsils its seope sobely o lederal laws and regulstions,
beaving asude all oher sub-national laws. This limiation s particularly solewarthy given
that the soops of he drafl model BIT otherwise covers measures adopiid or mamaaned
by a Party, which includes all povernmental engans ard other enlities exercising publi:
fmeions. Thind, the procedural mechamisms 1o ensane complisnce with these provisions
are alse exceplionally weak, as further procecdings bevond consultations ane excluded.

Fmally, the second paragraph of Asticle 12 atlempts b salizguand o Party™s abiliy 1o
adopt, maintain, of enforos measures necessary for the protection of the environment.
Ciiven he hroad range of government measures an investor could challenge wnder the
draft maodel BIT, 11 is essential that this safepuand be binding and effective, and that it
apply 1o environmental protection measures 25 well as other governmental measwres vital
to the public interest, such as laws protecting consumers, bealth and safety, and workers”
rights and human rights. ¥t there is no provision snalogous o Aricle 1 32) under the
Labor article or any ather place in the moede] BIT. Unfonunately, even the limaed
safeguard for environmental protections in Article 12{2) is rendered meaningless by ihe
gualificatson that only those environmenial measures “otherwise caonsistent with this
Treaty™ may be profecied from challenge. Thus, the wse of Aricle 12{2) as a defonse or
exceptian i the other substamtive obligations of the BIT appears o have been severely
comstrained or even eliminaled. Artiche 12(2) cannol operade as a defense or exception o
the other substantive abligations of the BIT, which in effect means that a Party may be
ordered bo pay damages to an investor even for adopting o messure necessary i probect
the environmeni.

Conclasinm

1 'wauld like o thank and congratlale the Subcommiltes for kolding this hearing oday.
It is hoth timely and relevant o review the elements of investment ohligations in L5,
trade and investment ngreements. We hope this will be oaly the first step in o more
comprebensive review of LS. trade and investmem palicy nimed at supporting the
creatian of gond jobs ot home ard abrasd ond laving o foundation for sustninshle,
democmtic, and eguitahle development. | look forsard toovou rquestions,
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Chairman LEVIN. Gee, you did this in exactly 5 minutes.
Ambassador.

STATEMENT OF ALAN P. LARSON, SENIOR INTERNATIONAL
POLICY ADVISOR, COVINGTON & BURLING LLP

Mr. LARSON. I will try to do as well. Chairman Levin, Ranking
Member Brady, and Members of the Subcommittee on trade, my
name is Alan Larson. I am an economist, a senior international
policy advisor at Covington & Burling, and a former under sec-
retary of state for economics under the Administrations of George
W. Bush and William Clinton.

International investment plays an essential role in sustaining
the economic health of the United States. Inbound investment puts
foreign capital to work in our countries, supporting output and
jobs. It also bridges the gap between our low national savings rate
and our large investment needs.

During the recent global, financial, and economic crisis, inter-
national investors have made investments in troubled U.S. compa-
nies, including in financial services firms and automobile compa-
nies, that have been very, very valuable to our economic strength.

Outbound investment also is valuable. It opens access to and in-
creases supplies of critical raw materials. It also provides channels
through which a substantial share of U.S. exports flow.

International agreements help provide a stable and predictable
legal and regulatory environment for international investment. Bi-
lateral investment treaties, for example, provide assurance of non-
discriminatory treatment, specifically most favored nation treat-
ment and national treatment, subject to clearly specified excep-
tions. They also provide a minimum standard of treatment ground-
ed in customary international law. This standard is expressed in
the concept of fair and equitable treatment.

Investment treaties limit the circumstances under which a host
government can expropriate an investor’s property. And, if an ex-
propriation does occur, they require prompt, adequate, and effective
compensation. The expropriation clause of bilateral investment
treaties is modeled closely on the takings clause of the United
States Constitution.

The BITs also provide investor-state dispute settlement through
international arbitration. The model BIT that is used as the tem-
plate for launching negotiations with a new partner has periodi-
cally been reviewed and revised, with the last review taking place
in 2004.

I am honored to be serving, along with Thea Lee, as cochair of
a private sector advisory panel that will contribute input to the Ad-
ministration’s review of the model bilateral investment treaty. As
you said, Mr. Chairman, our report will go to the Advisory Com-
mittee on International Economic Policy, which itself is a private
sector advisory Committee established under FACA.

Thea and I intend to assemble a panel of private sector experts
with a variety of points of view that can inform our deliberations
and inform the report that we will provide for ACIP. This report,
I understand, will be part of a broader outreach process on the part
of the government that could include such things as public hear-
ings and a notice and comment process.
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For the purposes of our panel, I expect we will want to look at
the experience of the United States with international investment
agreements, we will want to consider the role that these agree-
ments play in the new economic circumstances our country now
finds itself in, and will want to consider whether we have rec-
ommendations on how these agreements—agreements I consider to
be very, very good agreements—could be made even better. Thank
you, Mr. Chairman.

[The statement of Mr. Larson follows:]
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Simpement of Alam P. Larson
Senber lnternations] Poliey Adviser, Covingon & Barling
Helire the Howse Ways and Means Cammiller
Subcommitiee on Trade

May 14, 2009

Chairman Levin, Ranking Member Brady, and members of the Subcommittee, thank you
for the apportunity to appear before you today 10 discuss the issue of inkernational invesiment.

Wiy name 15 Alan Larson and | am the Senior Indemational Policy Advisor al ghe Bew firm
ol Concmpton amd Burlisg LLP, | also am a petired Carger Ardfasssador in the Unitgd Stales
Forcigs Service and serval as Uinder Secretary oF State lor Ecomomics in the sdministratioes of
Ciearge W, Hush and Wil e € lintan.

My ety will offer perspectives on intermatonal investment aad intemational
irvestmendt palicy gained from expericnces im bath the public sed private sectors. Az o
governmend official, | have witnessed the policy value of isvestment agreements to the econamic
haezalth and fomzign refatsoms of the United Stmes. Inomy privabe sectar work 28 Covingtan, | have
expemnenced the preal mmpofance of procictabality amd the rale o Taw, both for 1S Shasasd
companies making invesisints abeasd and For ¢l seeking o make investimsents mn the Usited
Stutes,

| understand thet the Obama Administrataon has decided o comdect o review of the model
Bilmeral Investmem Tremy (BET )L the pemplave that the United Scates uses ns & sianmg point
when contemplating negotimtion of a new hikaberal investment treaty.  The lest such review of che
mnadel BIT was concluded m M, noi long befiore [ left governmem service. | undersiand tha
the Ohama Administrition has decided o seek input from the private seclor reganding its rovicw,
mclading by inviting o mepond Fom a poyal ssclor adhmsory suboommilie: of the Sk
The il "e Advosoey Coominiifieag on Inlemalossl Econoime Poalicy (ACIERL 1 am hodoiad
that the Chrama Adeninlseratioa Bas asked me o serve as co-chalr of this advisory subcommaties,
along with Then M. Lee, Policy Director of Giovemsment A {8 for the AFL-CH 1 further
undersiand thet the Administratics alss inlends 10 provide interested pamies with opportunities &
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commmen] on e resvaew of The mexded BIT through a pablic Bearng amd a teadliconal noige and
COMIMEn| reecse,

My sarensent weday sheiches the valuable role that miemational isvestment, bath inbound
mrel onnbound investment, plays in promaoting the econcmic bealth of the United Swaies. hthen
outlines how imemational investment agreements coniribute 1o these benefiis by providing
international investment with a more sishle and predictable ervironment. The statement
surmmanzes bmefly recomd experiomey under tha invester-siste dspols scitlement mechanismes af
iweslmenl regties, Fisally, the stsement asches upon o lew policy issees about i mede] BIT
that have Been maised in e pest feed thss miy be eximmngd again, both By the privale socior
mared and during the course of the Administration’s cwn review.,

LLLLLLLLLLLLEL LR L e

Inbound and cuthound insemational investiment plays a valuable role in sustaiming the
cconomic healih of the Undied Stoies. [demmtional invesiment in the Undied Sinles contribuics
li g sy by puitisgg forsipn capital to woek im o domestic scomomy. [nfematicnal
inweslmmenl w aspecially important pow, becauss 1 bridges the diflerasce bétweim o rehibively
low natioial gavings eate and the high hevels of privace and public sector isvestment That we neal
tx alirect in order o maintain o dyneic, growing and insovative econoiny. Inflows of
inernational investment ofien bring with them rechnology ond menagerad sechnigues that
comiribute io our domestic prodoctivity. In wm, these conmbagions support American
employmant and output kevels. Inbound edernational investrnent creates domaestic competition
amed spurs creativily amnd innevation. During the present financial and econcmic crisis,
iternational invesiment has made very impoctant comrbulioes o iroubled seetors trough, Tor
enavgrle, busingss investments bs fisancisl service s and 0 aucenahile compansss

Chithwasmd imeestmient makes an equally important contributon wooaur soanomic health,
Ouihbound mvestment helps open access o and incresse the supplies of noiural ressurces such
il that are crucially necessary o seppont production and jobs. By fcilsating the establishment
of sales and service facilities abroad, outhound international investment alse mproves aooess 1o
fareign markets and sopparts UUS, exports. o fact, a significant stare of tofal LS, exports o
theough the alMleaes Bl U5, comgranes have calablsbed through therr investments in olher
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countries, Finally, in a competivive ghohal ezonomy, the suceess af aur mOst EMpOriEnt expon-
nrienied companies, and the vability of the L5 johs that depend an those exponts, ofien is
limked o the apportunicy of thess firms oo operme suceessfol intemetionnl invesomenes, through
which they may gein eooess 1o competitively priced, less skill-intensive mpis o their flisal
products.

International investment agreements con be essential o providieg invesiors with a stable
andl predictable emvironmen for conductisg business ahroad.  Any imvesament invobees a certain
numkser af resks; the poditical, legal and regulniory risks of an invesiment are magmafied when it
crosses rationzl barders. Inermational investment agreemenis can help mitigaee the imcreased
risk that accompanses investing ohroad. By using the phmse “mematiceal investment
agreements,” | inchode the varied and various forms that these agreements hove taken on since
thatir earliest daye. These include, but certninky are not limited 1o eresties of fiendship,
commaerce and nzvigation, bilateral invesiment treaties, regiomal investmeni ireaties and the
investment chapiers of free tade agreemenis. Nodwithstanding their differences, most of these
international isvestmend agroements have conyverged on several core provisions. In no particolar
order, | would like 8o highlight a fiew of these provisions and disouss specifically how they are
handled in the current model BIT.

A provision providieg “most favonesd nation treatmend” as=ares that o host country will
afford an investor from ane country no less favorabde trestment than that which is affiorded toan
investor fram anather country, sahject to specified exceptions. The maost favared nation
principle clarifies the domestic regime and provides helphal ireesparency for investors. Thas
provison is found im Artscles 4( 1] amd 42} of the US. model BIT. Inthe model BIT, the
provissen limils the application of mest Brvored nation reatmend 1o reatmend that is afforded
“with respect 1o the establishmeni, sogeisiton, cupansion, management. conduct, operatian, and
sl ar ather dispasivion oF investmants ™ | espect e sdvisory pane] may wish 1o examine this

pruyissom,

A rolated prosasion imnalves “natiomal treatmenl.” Mational ineiment goaramoes that a
host countgry will afford an intermational invesior no less Gavorable treatmend than that which it
alTurds Lo dls own domsestic mveshors, again subject b apocilied exceplims. This prosasien
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assares nondiscrimination and preclsdes investment protectienism, twao goals thes are vital 1o an
cificient free trade regime. As part of the (3-20 process, the Obama Adnwinisiration commitied
itselE, cormecily im oy viewr, nod 80 engape in investmen proteclionism.  This provision is foomd
in Artiche 3 of the mmde] BIT.

Exgerienes aver many <enurics his shomn, bovcver, thal national irsaimenl is mn
sufflelent protection for intersatonal mvestors. Sometimes e imemational investor finds iseld
in & situstion where the bost Sate is subgecting it 10 hamdul arbitrary sd capricious measunes
and e investor cannot prove that domestic investars may nist be subject to simvilar harenfidl
treatment. For thas reasom there 15 a kg radstion For sdernational investmend Ingalies b mchade
@ proviess perasieing & “isdmum sandand™ of emment, This puarmniees that, at the very
minimem, & forekgn investor will be tressed o a “fair and equitable™ fishion, Intemmtional low
jurisprodence has provided an imponant roadmap for interpeeting what constilutes fair and
equitable ireatment. This goidance bas centered anoumd age-old notions of justioe and due
process, Arscle 5 of the moddd BIT contains thes proaasion and Annex A s designed o eveame
that the prvision ie sterpreted (n secondances with custormary intermtmral liw, The “far and
cruizable reamvent™ provision of the curment madel BIT has provided imponesa progection for
U5, invesiors an many accesions, but in does not, in my judgment, impose significant additonal
ohligations on U5 afficials beyond those that the U5 legal system & intended to provide all

investon, inlemational or domistic,

Al CuElnmary mvestmenit iealy provisicn provides dlear limitatses on the
circumstances under which govemiment may expropriole private progery. As & corallary, this
prowiEsion ensures tha, when expropriation con he jestified, the expropriating governmernd must
make prampl, sdequale and effective compensation. This idea is hardly o new concepl o our
LS, logal migime. Wa know il a3 the takings claus: of the U5, constilubon. A bepal regirme thal
reapeets prvale progerty e prants restinitson shen those Aghie ane distarbed i highly
deseloped in the Umited Siates. Such protections do mot exist, however, in every eouniry where
LA, invesiors might seek o do business. The expropriztion provisions i ouor imsernational
investment agreements - such as Article 6 of the current U5 madel BIT - strive to bind other
cruniriies i principlies very smilar so those in U8, jurisprudienes on the takimgs chuse and i so
daing, i crdune a lranespancnl amd slable invetmest envmonmenl
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In the drafting of its imematioral investment agreements, te U5, govemment bas
g, in mvy eaperissce, (0 ensure chat their expropristion peovisions closely minror the
principles of LS. mkings low. A prime example (s Asmex B of the curment LS, model BIT
This Apsex provides Tribunals with adjudicative guidance by stipulming several of the facions
that shomld be considered when determining whether s exproprimion bas cocamed. 18 is no
coincidence that these sre the same as several of the Bciors used by the U5, Supreme Cour o
detemming whether a taking has occurred. | expect that the privale sector panel may wans i have
nnather ook i this issue.

Pt reviesws of the maode] BIT have sddressed the interest of the LS, govenomendt in
ersuring that the ahility of ur govemment represeninlives retsin the Mexdhiliay 1o mke meassres
nppropriate o protect health, safety and the environment. The earlier model BIT wis sonended
im 3004 0 poddress this Esue in severnl waas in Annex B, As on initinl maotter, the model BIT
niww recognizes thal on exproprintion determinalson is highly contexctuel. Thus, if instructs the
ndjudicemor 0 engage in o “cose-by-case, fact-based inquiry.” Secoad, it makes clear thi & per 52
approach is mappdicable to an indirect expropriatson analysis. 5o, “on sdverse effect on the
peonomic valoe of an investmeent,” inoand of iteelf, i insufficiens 1o esinhlish a finding of indirect
expropriation. Third, amongst the factors that are to be corsidered by the adjudicamor is the
charmcter of the govemnment action. Finally. the annex contairns the caveat that only in rare
stuations will public welfare regulations which are applied in & non-discreminatory manner
consiituie an expropriztion. In this cluse, it specifically mentsons “public welfare chjectives.

such ms public health, safety. and the environment.”

Finally, investment reaties usually provide for investor-siate dispuie setilement through
international aritration. The ability to resort to intermational arbigraison bolsters investors” fasth
that the rule of lew will apply bo all simtons aad not only when teir interests align with those
of the home Szate er host State. Indeed, investor-sinle dispute settlement procedures provide
investors with a neutral and depoliticoed fonsm in which they can assent their rights and defend
thair interests. Invesiorstste dispute settlement effers a very mportant protection for LS.
imvestors in some foreign countries. (hver the vears some commenimors, such 2= the Argentize
diplamat Carlos Calvo, have argeed that only the national laws of host governmenis could
appropriately e relied upan 1o decide disputes imvalving mematiomal mvestors. The “Calva
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chactrine,” whach wes prevalent for many years in Latin Amenica. bas largely bt not todalky
receded as a politeal Fonee

Accandeng to the Used Natoes Conferesee on Trade and Deselopnient, “imilcmsilcesl
invesstmeni asbicration & a pam of the “normal’ Evestment lndscape.”' The majority of thess
cnses are brought by investors from developed courtries. Biloieral invesimeni meaties are the
most commaen imemational invesimenl agreement relied upon by invesiors who are filing claims,
The substantive issues mised and sddressasd in investor state dispute setilemen) include the
dieffiition o investar, The delmilios ol maagsimenl, and the soope of The variois ponciples
discussed above. O Balance, it s falr o say that the oueome of sich cases doss st sugpest &

hies in favor of either the Sinie nor the invesorn.

| already have menticmed somse of the issues that have been raised im past BIT reviews
and that | expect that our panel may review again. Let me also highlight a fow now issues the

ranel may wish iz gssoss,

10 i5 possalivks Dheal the paned will wand o review new issues tal bave arisen as a sl of
connnmic changes during the past flve years, For ecawgde, the recent glibal ecanamie el
fimancizl crisis has wmderscored both the possibbe need for new finzecial regulations as well os
the importance of the financial services sector having the sbality to abimo foreign investmenl.
W may wanl o review whethor we belsese the proseions of our imiermastional invesbmaeni
agrecimenls beir e approprisie rebitionship 1o this new siustion, Anather BEue 5 the currenl
imponence of gaineg access e forekpn supplies of sl resources; the pansl may wani e
review whether che mode| BIT i= appropriately milored o support this need. In addition, global
climate change will ceraindy result in new domesiic and inlematiosal regulatory regimes and #
may alss maugurste new ows of forcign investment melated 5o clemn energy Sechnologies,
ermsdions nkling systems amd “olTeels” udker “cap and trwke”™ programs, The pane] may wish e
qanmine whether oui imemotional investivent agreemets need e evolve 1o M hese few amd

ever-changing challenges.

" UM Conference on Trade and Devebopment, “Latest developmenis in investor-siate dispube
satlmne,” 1A Mositor Mo, J(2MEN & p 1,
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| have mentioned the foregoing issues for illustmtive punposes. knowing thei this
Subcommibioe is keenly interested im the sobetamcy of o work. My lislimony is not sricsded b
Pl @ eomplels sl Indeed, the pamse] Bars nod vl beem Tormied and has nel begun s woek,

My enlleagie Then Leg amd | ko thal we have heen given s ex imanimn iy
challenging mssignment in serving as co-chairs of o privage secsor panel review of the Lnised
Simies Model Bilateral Investment Treaty., 'We are seeking o drww individuals from vanowes
backgrowmsds in order o mp inta their expent knomdedge.

In conclusion. | bolicve we should underake this review adth & full understanding of the
mmportames ol begh inbound amnd oulbound mdermational investiment B0 the ceomomic health ol the
ralim, Wi should aclsomaledge that, in recognition of the imporissce of micmatiosal
investmesd, the United States his created s investment regiene gided by inemations
investment agreemenis such ns bilateral imvestmend treatics. These smvesement agreemenis have
been used to gond effect by sscoessive sdminssirations of both parties.

As we review the hasic template of these agreements, our poal will be 10 understand why
they kave been siructuned = they have boen. W will seek b determine how they Bave worked
i practics, with mespect Both jo LS. mvestrdnt abroad and o inlemaliossl mvestmendt in the
Unigendl States, Amd we will delsherate collegially o determinge whether, hised on this experioni:
and o0 current clicumstances, we hive any recommendstions for ways s whech o goad model

bilzteral investment reaty might be made even beter.

Again. | thank you far the opportundty fo estify befiore you wday. | look foreard o
ANSWETIEE YOUT U siians,
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Chairman LEVIN. Thank you very much.
Mr. Posner, welcome. You have been in this room before. Wel-
come.

STATEMENT OF THEODORE R. POSNER, PARTNER,
INTERNATIONAL TRADE GROUP, CROWELL & MORING

Mr. POSNER. Indeed, I have. And it is very good to be back. And
I thank you, Mr. Chairman, and Ranking Member Brady and Mem-
bers of the Subcommittee, for the opportunity to testify today. My
name is Ted Posner, and I am a partner in the international trade
and international arbitration groups at the law firm of Crowell &
Moring.

Prior to my return to private practice at the beginning of this
year, I had the good fortune to work on the law and policy of inter-
national investment, both in the congress and in the executive
branch, including as your trade counsel, Chairman Levin, then as
trade counsel to the Senate Finance Committee, where I was deep-
ly engaged in drafting the investment-related provisions of the Bi-
partisan Trade Promotion Authority Act of 2002, and then, as an
attorney in the Office of the U.S. Trade Representative, where I
participated in most of the negotiations under the 2002 framework,
as well as in the 2004 revision of the model Bilateral Investment
Treaty, to which Ambassador Larson alluded a moment ago.

Today I want to make three points. First, investment protections
in bilateral investment treaties and free trade agreements, together
with the availability of a neutral forum in which to assert those
protections, provide an essential set of rights to U.S. persons doing
business in a globalized economy. They facilitate precisely the kind
of economic activity we should be encouraging in our efforts to re-
verse the economic downturn.

Second, a sustainable international investment policy requires a
balancing of interests. As Chairman Levin said in his opening re-
marks, the question of the day is, “Have we achieved that appro-
priate balance?” I contend that that balance was achieved in the
Trade Act of 2002, and that no development since then warrants
a disrupting of that balance.

And, finally, I want to note that discussions of this topic fre-
quently have been muddied by misunderstandings of what BITs
and FTAs require of host governments, and what they don’t re-
quire. And I would like to clarify a few of those misunderstandings.

To appreciate the value of investment treaties and agreements,
it is useful to consider the situation that a U.S. investor faces in
a foreign country in the absence of such instruments. As a practical
matter, in the absence of treaty protections or domestic legislation
providing for international remedies, that investor can rely only on
the rights afforded by the domestic law of the host country. Often
those rights will not be easily accessible to an outsider.

And to defend its rights, the investor’s only recourse usually will
be the local court system, which will require the investor to be fa-
miliar not only with local substantive law, but also with all of the
technical aspects of local procedural law and customs.

If that fails, the investor may seek the assistance of the U.S.
Government, in which case its interests will be competing with dip-
lomatic, national security, and other interests. And, if the investor
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is doing business in multiple countries, its familiarity with its legal
rights in one will give it no comfort in others.

A treaty or agreement changes all of that. It puts the relation-
ship between the United States investor and the host country on
an international law footing. Now, the investor is protected not
only by the domestic laws of the host, but also by a set of rights
that is common across multiple countries. And that investor is able
to assert those rights before a neutral tribunal under rules that
will vary only slightly from agreement to agreement.

By facilitating investment in this way, investment protections
serve as an engine of economic growth. Critics of this view say that
it gives undue weight to the interest of companies doing business
abroad, while giving insufficient weight to the interest of investors
and consumers in the U.S. market.

The treaty obligations the United States negotiates are recip-
rocal. Critics argue that more attention should be paid to how
those obligations constrain the United States, as host to foreign in-
vestment. In fact, there was a very vigorous debate on this very
issue during the drafting of the Trade Act of 2002, when I was
serving as counsel to the Senate Finance Committee. The outcome
of that debate was a balancing of the interests of the United States
as both exporter and importer of investment.

The 2002 Act calls on negotiators to pursue investment protec-
tions, similar to those contained in earlier treaties and agreements,
but the Act also takes account of U.S. defensive interest in several
notable respects, including the well-known “no greater substantive
rights” objective, standards with respect to expropriation that Am-
bassador Larson alluded to earlier, a transparent dispute settle-
ment process—and a dispute settlement process, I would add, that
is to include mechanisms to deter the filing of frivolous claims.

The message of the 2002 Trade Act was heard loudly and clearly.
The agreements we have negotiated since then have adhered close-
ly to those objectives. And with respect to the question of the day,
“Should that balance achieved in 2002 be adjusted or disrupted in
some way?” I would respectfully submit that the answer is no. As
I have said, no developments in the intervening 7 years suggest
any reason to dispense with the balance reflected there.

I would also say, as a former negotiator, that changing those ob-
jectives, and trying to impose new obligations on our foreign coun-
terparts will be a substantial challenge, perhaps an insurmount-
able one, leaving U.S. investors without the protections that their
foreign competitors receive under other countries’ BITs and FTAs.

I will leave it at that, Mr. Chairman. I see my time is up. I
would refer to my written testimony with respect to some of the
misunderstandings about obligations under BITs and FTAs I re-
ferred to earlier. Thank you.

[The statement of Mr. Posner follows:]
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Mr. Chairman. Eanking Member Brady, thank you for the opportunidy &o bestify
today on e topic thet hos cocupied o lot of my professional attention over the pasi
dicade. My name is Tod Posner, aeed [ am & parteser in the imermational trade asd
interrmtionall arbitration grseps af the bywe fiem of Cromel] & Moring

Prior to my return to privobe procizee at the beginming of this vear, | had the pecd
fortumi 1 work o the low and policy of intermational investment both i che
Congroes and in the Exeecwtive Branch. |1 wae & your trsde counsel, Chatrman
Le=vim, that 1 started bo exnmire these issues, Then, s trade counsel to the Sennbe
Finance Committes. | was desply engoged in drafting the irvestmens-relabed
proviesons af the Bipartisan Teade Prosoteon Authority Act of 2002 Those
prowieson s eataliliahed the Ceamsssork B all of tho igvsstmant sepmnlintises Chst
have sociarmed winee fhen, And, as an atioreey in the Ofice of the 118, Tragde
Representative from 8002 fo 2008, [ participaied i mest of those pegotiotions, ns
well e kn the 9004 rovisson of the U8, Model Bilobteral levestment Tecaty.

I'n carryimg out thess repponshilities, 1 became very fnmaliare with the intervste and
coneerms of U3, and foreign companies, 1.5, reguladors st all Jevels of governeent,

v | B Mrhag AL F o e inoeell i o WieEges, O o Miw TorE 0 Lid e o Oraspt Conddp o Laadon o Beaiies
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Toweign governmonts, and non-gesernmental organizations, | have had fregueant
ocension to reflect an those diverse views, Today, [ want to highlight thres points [
heliewe to b pesentind te & review of U8, intermational investment policy:

#®  First, investment protections in hilateral investment treaties (BIT\)
ard lree Lrade apreements (FTAs) Logetluer with the availability of a
neutrl forum in which te assert those protections, provide nn cssential
setof Fghts oo U5, persons doling busivess in o ghabalized economy,
They facilitnte precisely the kind of economie nctivity we should he
ancrHaEaging in sur afforts to reverse the ecomomie dowmnturs,

#  Second, & suestainable international investment policy requires a
balancing of interests, [t must reflect the intereste of the United
States not anly as a participant in the glohal economy, but also az &
pratectar of the publsc welfare wl home, Thal balamos wos achioed,
nfter substanitinl deliherntson nnd debate, in the ertdculntion of
inweatment-related negotiating ehjectives in the Trade Act of 2002 No

developments sines then warrang disrupting that balonee.

=  Finally. discussions of this topic frequently bove been msddied by
misunderstandings of what BITs and FT Az requive of hast
povernments. Uritics of investment protections hinve nasered, for
example, that thoy eonsteain the right to regulate in the public interest
ar ctherwise jeopardize U5, soversignty, Such asssrtsons are incorrec]
ond pee in the woy of o productive disoossion.

I will speak briefly to each of these points.

1 P ons Facili E it Gl
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To apprecinte the value of investment treaties and ngreements, it is useful o
coneider the aituatim o U5, investar faces inoa foreign country in the absspes of
such instruments. As a prectical motter, in the abeenee of treaty protections or
dimestse legialation provaling for imtematicnal remedies, that inwestor can rely
only on the rights afforded by the domestic bew of the bost country. Often, thass
rights will not be easily sccessable vs an sutaider, To delend its eiphts, the investor's
only recourse usunlly will be the lneal court system. which will require the investor
1o be [amiliar oot cnly with local substantive law, bl also with all the technical
mnsperts of boeal procedural law and customs. IF that fails, the investor may seek the
apmatance of the LS pevernment, in which case i interesis will be competang
with diplomatic, national security, and other interests, dAnd, if the iovestor i doing
busineas in mualtiple counteies, ite amiliarity with its legal rights in one will goee i
na eomfort in the osthers.

A troaty or agreement puts the relationship between the U8, investor and a host
counley on an inlernationsl law footing. Mow. the investor (s protected nod anly by
the domsestic laws of the host, but nlso by a zet of rights that i= commen aeross
multiple countries, And, the investor i= able o agsert those rights belione: a neatral
trabunal under rakes that will vary anly slightly from agreement o agreenent.

Thizs, n S, company that has invested in Chile and understands its rights under
thee ULS.-Chile FTA will b able to invest in Pero or in Costa Bica, for example,
conifident of its entitlement to similar protections. regnrdless of differerees in
natimnal law, OF sowrse, the business and regulatory environment il vary from
country to country, nand these are significant foctors io any investment decision.
Hut. gt 1 mintmiam, the investor koows 1t &= entitled o cortain basic proteclions
that will remain redatively eonstant across jurisdictions that are parties to 1120
BITs or FTMAz.
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By Enrilitating investment in this way, investment protections serve ps an engine of
exnnmmic growth, While the existence of an investment treaty may not be decisive
for o company contemplating an investment, there is empiricn] evidence o sugpest
theat it does help.!

And, such encouragement 0 invest is ahsolutaly vital in the current seonomis
environment. The UN Conberence on Trvde and Development {(UNCTATF reporied
la=t week that foreign direct investment declived by 16% in 2008 and i= likely 1o

declime even more in 2000 To reverse this trend, it will be essential to eliminate

harriers to ipvestiment and provide investors a degres of legal security, BITs and
FTAs are excellent tools for doing just that.

Crities of this view say that it gives undue weight to the interests of companies
doimg business ahroad. while giving insufficient weight to the interests of investors
anid conzueers in the US, market. The treaty abligations the United States
negotiates pre reciprocel. Critics angue thot more aftention should be poid to how
thase ahligatione eonsteain the Dnited States as bost to foreign investment,

[ fact, there was a vigneous dehnte an this very isue during deafting of the Treade
Act of 2002, Proponents of strong investment protections advocated for negotiating
chjectives similar to theee contained in the previcas grant of trade negetiating

muthority, in the Omimibes Trade nnd Competstiveress Aet of 1888, Others painted

1 S, o8, Eric Noumayer and Laumi Spives, "D Bilaberal Envisbsenl Trealies Enereise Foruign
Dhiress. [rveaiment Te Develaping Countries™, 530001 WOELD DEVELOPMERT 1367 SHHE): The
Eoonomiet and the Columbin Program on [miernstional Investmens, “World Invest ment
Prosspesis do 2011 Foreign Direst [nvestment and the Challesge of Palitical Risk™ B6 GOHIT)

2 Phepg declimess in Porelgn investment expoeied m 2HH as crlss s developing weeld, USNCTAD
ehiill smys,” UNCTAINE HESS PRS0 L4 v | Dlay 4 2HEL
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1o elaime then bedng broaght under MAFTA — including claims againgt the United
States — ond to pereeived faws i the NAFTA procedures for investment arbatration
and enlled for 0 maojor pverhaul.

Thee vutcome of that debate was o balancing of both sets of interests. The 2002 Act
call= on negatiztors to pursue investment protections similar toe those contained in
agrlier treaties and agresments — protections sech 8= patsnal lrestment, fuir and
equitable treatment. nnd compensation for expropriation under standards similar to
these provided undor U5, law, But, the Act ale takes account of L1L8 “defonsive”

inberesta in several notable respects

o [t eatablishes the “ne greater sibetantive pights” shiective, According ts (s
ohjective, negetintors are to seck to “ensur|e] that foreign investors in the
Dlpited Statos are pot secorded greator substantive Fights with respect to
investment protectsans than United Stades iovestors in the United States"

o [t ealls ob pegotiotors to seck slandards for expropation and asmpenaathot
for exproprintion wnd for fair nnd equitohle treatment “consistent with
Dlpitesd Btatos legnl principbes and peactica;”™

w [t calls on negotintors to seek dispate settloment procedures that eliminate
atwl derer the filing of Privalisis claims; sl

& [iealls on pegetiators to enswre transpareney in &l aspects of investment
dizgate settlement. !

# Puh, Ls Moo LOF-E00, § ZrrEeE. 116 Seat. REL 1860 {Aug G, 2N
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The meesage of the 2002 Trade Aot with mapect to inweetment was chear, and
negotintions condocted under the Act’s framework ndhered closely to the Act's
objectives. For example, the reealting agreements consistently included annexes
sinborting an exproprinticn and Eir smd squitable treptment in licht of theoae
nbjectives. Similarly, the dispute settlement procedures in these agreements are
campletely transparent and provide for expesdited dizmis=al of rvolous claims, aa
well ns puthorizing tribunnls to sanction parties that purswe frivolous claims.

The question now iz whether the balance in the 2002 Trades Act should be revised. |
respectiully suggest that the answer is Na, Mo devebopments in the intervening
Beven venrs sugpest any reasan to dispenee with the balamoe reflected there and
sLart again.

Whien the 2002 Act was ngroed too the United States hod not bost o sangle investor-
State arbitration, Seven vears later Ut s sl the cese, Meanwlils, U8,

investars have come to rely incrensingly on investorsStote nrhitration ns & means of
defending their rights averseas,

Ar a negatiator of froo trade agresmont investment chaptors during my time at
USTH, | hod the experience of explaining the obpectives in the 2002 Act to foreign
counterports. It = not ensy. Urging transparency in dispuate settlement, for
example, is a hard =1l But, in the ten FTAs with invesiment chapiers® and twao
BITs* concluded sinee 2002, the United Stotes has suceesded consistently in
achbeving these objectives, Modifying theee ohjesthves — pariculardy in ways thae
are percedved s replocing intemational treaty standonds with US, domestic legal

A PTas winh Celombda, Pannme Kapen, Chile, Sinpagare, Aastralio, Moeesoss, Omen Peru, and thi
Daiminican Hepublic apd Central Asaricsn countrmes, §Tha LLE. FTA with Bahrain doiss nol
cumtsin an investmant chapler, $we o a pre-eceiisy, relatdy meent BIT widh Beheam )

B HITe with Urnpeay and Bunnds
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standards = will inepease the chollenge substantinlly, perhaps insurmountably,
leaving LLS, investors without the prsections that their Tarsipn compelilors reosve
under ather countrics’ BITs and FTAs.

Mevertheless, from time to time there hove been enlis to medify the current model
in significant ways — for example, by lmiting the elght to compens=ation for
exproprintion or by severely curtailing or eliminating investor-State arhitration.
Same of thess calls are bazed on misunderstandings of what our investment treaties
and ngreements do amd whnt they do mot do. Accordingly, as my lnst poant, 1 woald
like to address thees of the more glaring misonceptions that have made their way
inte the publie discograes.

Firat, anme eritics have argsed that the standard for expropeiation and
compensation for exproprintion under U5 BITs and FTAs is more investorfriendly
than the standard under the Takings Clanse of the Fifth Amendment 1o the U5,
Constitution. exposing the United SBtates to claims it wouwld oot foce oo DS, cowrt.
This e patenthy ineorvect. Following enactmont of the Trade Act of 2002, &
consistent feature of BIT apd FTA investment chopters has been o special annex

alahorating on the axpropriation peovizion. The annex sets forth principles deawn
directly from U5, takings jurisprudence. For example, the annexs explvins that an
arction is an exprogpriantion only if it “interferes with a tangihle or intangihle property
right or properly interest in an mvestment,” and it spells out factors Lo be
comisidered in a fact-hased inquiry as to whether a regulatery action is an indirect
X progralien,

To the extent. some fiml the annes on expropeiation to be insleguate, their critiosm
may be hosed on & flawed understnnding of the analogous US. lnw. For exomple,
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cne widely eiveulated report apserts incorvectly that “ULE, rogulatory takings
jursprudence applics only to reol property. . 7% In doct, Jor ot lepst the past 25
venes the US. Bupreme Court has recopnized the applicability of the Tokings
Clavige to property other than real property.?

Another criticism charges that BITs and FTAS tie the honds of Federal, State and
Tocal governments, conatiaining their ability to mgalate i the peblic interest, This,
too, 12 folse. [t 2 based in port oo o foous on cloims that private pacties hove
asserted - some of them of questionnble merit, some rever actually litigated - as
oo o findings that arbitrators actieally have made. The eritickam gl i baeed
on a misreading of certain MAFTA cases. For exomple, the often-cited 210, Mevers
cise was not nbout Conada's right to ndopt envirnnmentnl regulations - in that
caze, repilations copperting e descruction of PCBe. Rather, it was about sctions
“to protect and promote the morket share of enterprises that would carry oud the
destruction of PCHs in Canadns and that wese owned by Canodien nntsonals.™

The fear of unduly constraining regulators also = based on 1 mischarcterization of
the powers of orhitration ponele. Contrary to thot mischarscterization, these
panels cannot compel governments to change lawes or take any other specific actlons,
A meaost, they con find breaches of BIT or FIA obligations and award domages
hased on any harm resulting from such breaches.

Finally, from time to time, the debate on mternationn] investment policy hos roisesd
questions nbout the nhility of the United Stotes to defend its notional secarity

9 Puhblie Citlmen, MAFTA's Threeat fo Sowersigniy and Democracy: The Beoond of MAFTA Chapier 11
Investor:Svte Coses 105 3000 ar vii-ix (Feb. 504150

T S, ., Recbelohous v. Wonsaeio, $87 ULE D88 (1884 (naureseing Lradi soerals as pretactablo
umader Takangs Clouse

B 50 Myere v, Conpda, Peartinl Award, parn, 162 {Now, 13, S0HD,
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interests ance it undertakes obligntions to foreign investors in BITs or FlA2. Some
have soggested that the obligation to provide non-discrminatory secees to
investment in certain sedors, such as pord services, wouald deprove the Unated
States of the power to exelude a given investor on naticnal security grounds, This
clnim, ton, = flse,

The United Sdates routinedy includes an “easential sscurity™ provision io its BITs
and FTAs. Actions by a country that might otherwise be incongistent with o BIT or
FTa shlipation are excused iF “ol constders”™ theae setions Lo be neeesary for tee
pratection of its “eseentinl security intereste” The key phrase heee is it considers.”
That language makes clear that o countey may determine for iteell whether actions
anre pecessnry to prodect its eseentinl seeurty. And. to eliminote pny douht
whiatasever, U moat recent FTAs state oxplicitly that upon a party's Invesation af’
thee essentinl security exception, an orbitration panel shall find that the exeeption

appliea,”

Conclusion

In vanclusion, Mr. Choirman, the task the Administratson hos set for taeF ol
“review|ing] the implementation of owr FTAs and BlTs to ensure that thiy advance
the public interest”™ is an important task. The Congress is an sssentinl participant
in that review. The main mersage [ want to leave with the Subsommittes is that
the review should be undertaken on the bazia of accurate premises. Whale that
waould seem ohviows, it bears emphasis in light of some of the misconceptions

siirrounding investmenl prodectsmns.

H By U E.-Paru FTA, ari. 325k = 3; ULE Dolembia FTA ari 22 5% @ L B -Panama FTA, s,
En.2rh, In & US,-Koren FTA nrt. 2550, fn
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O thie whale, thess protections have provided a significant dogres of begal cortainty
that has Encilitated investment and sconomie prowth. At the same time, they have
heon crafted in & way that takes dise consdderation of ULS, interesrs sz a hest 1o
foreign investors. It is my hope that participants in the review will recognize these
T, and that the Administration and Che Congress will contimese Lo be slrong
supporters of BIT: and FTA-based investment protections.

Thank wms,

Lo
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Chairman LEVIN. Professor, if you take five, and, Ms.
Menghetti, if you take five, then we will go and vote and we will
come back.

Professor, your 5 minutes.

STATEMENT OF ROBERT K. STUMBERG, PROFESSOR OF LAW
AND DIRECTOR OF THE HARRISON INSTITUTE FOR PUBLIC
LAW, GEORGETOWN UNIVERSITY LAW CENTER

Mr. STUMBERG. Good morning, Mr. Chairman. Congressman
Brady, if I may begin with your introduction to the issue, I agree
that U.S. negotiators have struck a balance between the twin man-
dates, on the one hand to protect the interests of American inves-
tors abroad, and on the other hand, to assure that no greater rights
go to foreign investors.

I also agree that the language of the most recent agreements re-
flects that kind of compromise. Because it is a compromise, my
view is that the United States has not achieved the goal of no
glicleater rights, and I would like to make three points to explain
why.

First, I would like to talk about the change in countries with
which we are negotiating, and raise the question as to whether one
size fits all. That is to say, does one model for an investment agree-
ment work in every case?

The free trade agreement with Australia shows that one size
need not fit all, because both countries agreed in that agreement
that investor-state arbitration was not necessary. Why? Because
both countries had functioning courts, and because both countries
have cross-investments in each other which, if there were investor
rights, might cause a risk of investor-state litigation.

Korea—an agreement that is on the table which may soon come
to this congress—sounds a lot like Australia. It is a country in
which there is lots of investment going both ways. And both Amer-
ican and Korean courts work. So why is investor-state arbitration
part of a proposed free trade agreement with Korea?

Another agreement that is on the table—Panama—raises inter-
esting questions because the government of Panama, through a va-
riety of banking tax and regulatory policies, is recruiting companies
to place, their corporate domicile in Panama to escape taxation or
regulation in their home country. Panama has a creative and ag-
gressive legal industry that has recruited, to date, over 350,000 for-
eign companies to establish a domicile in Panama.

So, essentially what you have is a country that has embarked on
a strategy of attracting the kind of companies that would, if they
could, use investor-state arbitration if their interests are affected
by policy in the United States.

Last year, the United States also began negotiations on a bilat-
eral investment treaty with China. Those negotiations are now sus-
pended. China is interesting, just because of its size. Presently,
there is only about a billion of Chinese foreign direct investment
in the United States.

But, as you all know, China has accumulated a humongous sur-
plus in trade with the United States, and at some point is going
to start reinvesting that money in more profitable investments.
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And there is a lot of pressure for China to follow the successful in-
vestment path of Japan, which was in a similar position.

If China does so, and starts moving billions into the American
economy, it is likely to buy assets or shares in American companies
that implement its distribution chain. So, for example, that might
look like companies like Wal-Mart or Target or Sears, icons of
American retail commerce.

If you are thinking long term, anticipating that within 30 or so
years the Chinese economy is projected to be about the same size
as the U.S. economy, you can anticipate that so-called American
companies could have the benefits of investor-state arbitration. So,
a big chunk of the economy could opt out of U.S. courts if they
wanted to, and instead look to the investor benefits.

Let me conclude by referring to a case that is now active, and
it is rumored to be very close to a decision, the Glamis Gold case
against the United States. It allows me to illustrate the issue of in-
vestor rights with respect to two questions.

First, who is a foreign investor? The Glamis Gold company start-
ed as a Canadian company with mines in Canada. It then sold its
Canadian assets and established subsidiaries in the United States.
Now its holdings are in the United States, Mexico, Honduras, and
Guatemala. So, it essentially is a binational company that is able
to take advantage of the free trade agreement to bring its claim
against the United States.

The big issue is the minimum standard of treatment. And the big
question there is whether a change in the reclamation standards
adopted by the State of California amounts to a violation of the
agreement.

The United States Department of State argues that a change in
the law does not violate the agreement, because the recent lan-
guage, assuring that there are no greater rights, says that it is not
a denial of justice for the law to change. Glamis, on the other hand,
argues that there are plenty of NAFTA cases it can cite to show
that the standard of minimum treatment can evolve, and should
assure a stable regulatory environment, which means the govern-
ment has a duty not to change the law, once a company like them
has a mining claim in effect.

What this shows, in conclusion, is that these agreements allow
for a narrow interpretation—one which is argued by the U.S. State
Department, in its brief—or, they are interpretations that allow for
a broad reading of the minimum standard of treatment.

This is the fundamental ambiguity that exists also with respect
to protections from expropriation and protections with respect to
national treatment.

[The statement of Mr. Stumberg follows:]
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Testimony ol Bobem Stumberg!'
Ralfgsm al vasior Projactions
Hinsa: Commiltes on Ways & Mesns, Subsommines on Trsde
RBep. Sander M. Levwin, Chair
Pelay 14, T

Iar. Chairman, thank you for this ovenight of invesior protecticns in fres traude sgreements
(FTAx) and bilsteral investment treatics (BITs) These sgreemeis have evolved in recent years (n
:upm:mmcupuﬂ:ummmflnumammlmm thread whike pranting no greale
substantive righis to foreign irmmesiors,

L& negotistors have been responsive o the “no greater ights™ mandate, bul they ane sher of
achieving il The reasons ane clear enough. The negotimoes ar USTR are working mder two
oompeting objpectes, each with its propanents. On the “offensive” sde, much of corporate Americs
asky for investmeem agresments that use the mosl sobest StematSens] sandands ol invesoor
n the “defershe™ side ere sizde and local rmun.rrunu.' witth which [ work, and ermironmengal and
public inleresi wdvocabes.,! They Fear thal investors will seeeeed in cBallepes thit waeeld il in 115,
eoirts. Examples include envirenmeniad polices than could have sigadficam business consequences
such as mining reclamation, emergency financial messures or evolving climat: nli-;-in.’ The
defensive Aide secks inveslor protections that align with LS. constinaioaal pentections for peoperty
rights, which oee the srongest in the world.

This is an imporiant dme for oversight. During the campaign, candidate Chama pled ged 4o
meet iha ohjeclive of "ro grester nghls™ for foreipgn mvetors and b présirye the sovensigngy ol
Armiesican cowts Reexzenily, The Administration ssnousced that it will review FTAs and BITs o
ensura thari {hay advance the public imlerest. A% yoa kno, The House waoreld hase no vale o o piced
BITs wilhs ceuntries such as Chiga or Indis unless (his comesimee defines o need for implenenting
legislation.

The Congress shoukd oan: about invesior righes because:

»  Ume size does ot §if all eountries;

#  The FTAs and BITa culsmscs ¢onesvaion sl ki, asd

*  Corgress coam do more to prosare Amanica’s palicy space,

Does one size fit all?

Yo hearing notlos asks the threshold queston: 15 i approprime 10 give arblomtion rights 1o
Invesors from all ithe couniries with which we are nepofiabing® For example, invesior arbilration was
ot inchoded in the LS - Australin FTA becass (6) Australis his & well-developed legal systess” and
{1 Aemelian irmvestors own substantial pssets oo the Usited States. Consider the very differen)
positions of these thren cosntries:

= Ssarh Korea — South Korea hes sigmificant U8, investments, wiach ane ¢oncentratel in
whalessle diatribution services. T the Tive years prior w0 ihe curent recession, Koneen
imvesmments grew by 77 percenit While U5, firns raise concerns atout regulyiory

' Profwr af Law, Cleargeiows Univerdty Law Cesier. Thos isstereety presenis Lhe e of B anlber daky asd il
tham ol Cerrgateara Llarerasy.
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transperency, economis reformms are snderway (meluding finance and econamic
developeem zones), and Soith Eores Bas & developed legel system that is svailable in
1.5, inveninr.” Tn shoet, Koren looks mone llke Awmaslis than te developing soiintrss
wilh which e Liniled Soaies bas investment sgreemenls.

*  Pawsna - Pansma kas a small economy, but it wanis W become the legal domiclle of
companies {ovor 550,000 a3 of 2008) that seek & b of regalainny haven.” For example,
the *Pasaralan” el page advenizses the viruzs of doing besizess through a Parama
corpiritio, with vinusl anosymicy, end withom ever baving o sl 1n Panama,'" S0
long as eny of these companies do “substantial™ Buines s Panema - mcluding 1.5
companies — they would b ahle te use their Panana corporatiens or subsidieries to
challemps domestie replations in e United Suses.”

= [Tiing = In abowt 25 yvears, the Chines eoonomy is projectizd 1o exesed the LS, eocaomy
in size." Chima's cerment cwnership of 15, mvessments grew by 62 perceni over the five
vears prior 1o the reeesion.™ Ching hes svened i global rede suplus primarily in
forcign exchangs reserves such as S, Treasury Hobes." Some analysts expeet Chin io
fodlew Japan’s development path, which would shift from cigh reserées o sequinsg
foreign Firms tha are part of its distristion chain,'® For example, China could be Jooking
for & slske in eompunies like Wal-Mam, Torget or Sears. 5o im the long nm, i i wiss to
provide investor artdtration to Chinese-cwned finns that are significant acbees in the U5,
enommy T

The Ching numbers wsderline the beoader trand that the Uniied States has begun %o impen
muore eapital e it @gpons through foreign direct investmem (FDUk In quasstitaioe temd, The
defenslve Inberesis of the Unlied Sties cleary now matter,

Ouisaurging constitutional law

Invesior protections in FTAs and BITs tke questioss aboul giverning auihogity and move
them From U8, cours b inbémitbsng afbstmioms. The lluerature on this soversipsty shifl is
voleminous, Mochof it coecens indirect expropriation, or “repslatory kinga” The Linited Suoes
sucreafully defended an ndrect expropriation ciaim in Methases v Dinired Seoves, and the ruling
provides & medel for reforming the laguage of indirecs expropriaiion n US. agreemends.

In my limiited zime, 1wl fooos on the most apen-ended immsiar protection, B duty o
privvide minimum tregsent under infernational lew, Lats [0k al bwia currest simtlons.

Mining and reciametion — the Glamiy Gold cose

In the sarly 15505, Glamis Gold Ld. acquired domins of syining cladms on public lands in the
Impesiel Walley, n desert environment st of San Tiega. Gl peoposed digging o large open-pit
mine next o the Indiin P by, an ancs whene the Quechen Indiens practice their religion and
vanerdle Bir ancesoes. The siie aluo abris o wildermess habitat for desert wildlige,"! Glamis uses &
“cyanide heap-leach” process, which extracts 412 tens of vee 1o produse an ounce of gold. A lis
name implies, b2eps of contaminated cre would sermeund the pit. Glamis also proposad 1o extrac 349
million gallons of waler per vear fross the squider benzath the deseri.

Tii Jassary 3001, the LLS. Interior Departsent rejected the Olsamis propossl ™ Within & faw
mceths of taking odfice im 2001, the Besth Administration reversed the tmerior Depanment’s legal
opinion. Tn 200F, the CaliToria Sue Mining and Geology Boerd, and then lepgislaure in 2003, sctod
in provect Malive Asterizie sazred sihes and other sites of environmanial or cafues value ™ The

]
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meassre requined mining compances 1o backll and pe-conmowsd open-pil mines afer operalions an
completed. When he signed the legislation, Govemor Gray Davis sald is iment was 1o stop the
Glamis Gold operation In Imperial Couny. ™

I Pally 20603, Glamis fled a MAFTA Etu.un secking $30 million from the Uniied Ssaies
Eovernmeam for experses and capeslied pmrll. Glamix alleped viokitinns of LS. obligations under
HWAFTA chapter 11 o p.rm'l:lc compensation for sxpropration and o provide minimium tnealment
under intermational law. ™

When Glamis fied s MAFTA clabm, s main ofTics was s Beas, Meyvada, and it psosty wire
in Mivada, l:lifl:rrnln. Mexico, Honduras and Guatemale ™ Glamis applied for the minding permitas &
s, E-Dlri-ﬂ:r' In 2004, Cilaekis st rged with Ooldeorp, Ine.. a Canadian mining company with
et in Camade.™ Thoughout much of the NAETA dispuie, (rlamis wis arguasly i dusl-nathenal,
This illestrates the ease wilh which compainies can establish a corporaie domicile 1o t2ke odviamge of

Imvesior righs.

O thee wn wabilistivg ¢lawems, one being expropration, | will focus om the minievem sisndard

o treaiment, which iludes fe right o “Tar and equitable insament ™ In 2001, the FAFTA Free

Trade Commission issued an [nterpretive Statement S the minimean siesdand entigles foeeign

e 10 only e sundand off ealimnesd For s Bai is provided under cusiomary mbemadional

fawr, The two sides of this dispute show how open-ended investor prolections prxduce fundusenal

ammbapily:

v CeFawaly Ceold argues that e minissm flandsed reguines pevemmenis o maintain sabls
aned preciciable regulstions in uriu'ml:mm::tnm'upmm' It csiher
wieds, governmest should compenzaie investors if regolaiony changes occur after theie
H-Pfﬂiljﬂ'l'ﬂll'ﬂﬂl- Crlamis adse arpo Sl ewen wller the 1000 Interpeetivg Sizteman,
the customery mbemational lew standard coniinues in “evolve” and now includes & right w
& “smable and jralictable r:g_lm emvironmen.” Oloms ciles several WAFTA md BIT
cams thanl suppan tis v,

*  The Sralr Deperissent prgues that the minimum standard inchedes thees olemens: (1)
compereation for exprogeistion (rel relevant hene), {2 “internal secunicy,” and (1) “denial
of justice” where domestic cours or sgereies (mof legslatures) (rea foreign investor ina
WA Ihl-l ix “moinmously unjust® or “egregious” such as 0 denial of proceduml ee
process.™ Puriher, the borden should be on e fnvester, ;nﬂhqm|ﬁuf
unchanging regulations is not pan of cusicmary international Torw, ™ Accondisg 1o the
Suile Department, the narmew hingeape of the Inferpretive Smiemem supersedes the cases

on which Glamis relies.™

The Panama FTA sl the 2004 Model BIT both corain lenguage similar oo the 2001
Interpretive Stmement, which loks the misimum sundand of eeat e (iseluding fbir and equitable
trealmest} in e customary internationsl law standard of treatmens of allens ™ In cheoery, cuslomarny
imersational 1w & based o the general and corsistent practic of Staies shal they follow fram a sense
of leged chligetion. In practice, artieral tribunals have spplied an cxpanding, “svelving” approach of
U avivristian §lendard of treatment thad is based om the decisions of other tribumals raiber San the
actund practice of Sl Accordisgly, the lamguige Feking The mini=um standard o customeny
imtematicoal liw does litthe to consirain arbiretors who want o imenpeet the sandicd Broadly, a3
m:ﬁl.tllji h}'j_'-'ll-lll'lll. 10 irscludde preanir riphis than those provided to U8, citizens ender the
[ tution.
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Flaascial Sserrises

The Emurgency Ecomomic Stabilization At sethorized 3700 billion for the LS. povemment
B e Tnoibled wisets (g, mofgape-tackal seceritics) sl make capital sontritetssns il
financial irezinnions Bave “skanifizent operations™ in the Usited Simees.™ However, the 300 hanks i
revelve :u:h assistance are all LS. isstieotions, even though forelgn instivetions slea purchased the
towic mmas, Chher aspesia of the bailout are explicitly limited so UL5 -based firms, such as i
pesticipation by hadpe fueds in The 51 willsee DI-HHH:H'I'-'-I'! irvestenen| program, which matches
private equity Invastmenes with govenment comtridutions.™

Condld Froeign mvemers challenge svonomis f1akadlizgion measunes of the Urited SiatesT
During the 1990, the Caech Republic confromed 4 fimaneial erisis as i broke from te oebit of
commune sale condml, Non-performing loans of ihe “Big Four” banks hoad risen in ihe range of 16
I M pereil of their #ﬂﬁ.ﬁﬁ:! Iri 1998, & acw gowernment Gams o powi and evinbslly mads
seleciive balloas oo thie Big Four, = which megmunnﬂ.:nﬂhmggequhym“ A artiamller Ponk
owned by a Duich subsidiery (of a Japanese bank) also sustained mejor loses e Jed not receive o
eompanabls hailoul I an wvedor-state digpuie, Sadvka v Corck Brpubiie, srhilratoes ruled that the
Crech Republic vialaned bvvesioe rights 10 *faie and equitable reament” when il withbeld a ad-deb
bailow from the small benk while providing: & beilout o the big banks with & cossparable problem.
T hrigg ve Tail™ was st a reasoraible hasiz for differential treatment of banks with comparable
problems."”

Drering ks confirmalion kearing, USTH Ren Eirk mmr Serale el the U5, BITs and
FT'As include an exception w0 safeguerd prudentiel measures.” However, i phrased In the peading
Panama TP and the Model BIT, ﬁummnlluﬂruwlnbk fior prudential meesares rat de Aol
e LIS lilbllu-lhﬂllndrrﬂ'n:mmﬂ Leoking ol paralle] language in other agreemens, logal
commentziors make teee possible mterpeetat ors of dhe exception:

= The mosi favorsble meaning is thai it mumhﬂltmmudmhunﬂnﬂum

of gahilizing the banks and the way a rr_'l-npl—rn'lnl
= A less favorabde mesning is that i coemes & burden of proal tn fivors Im'uu:q.
& The least favorabde meaning is ihat it is circular, hm‘hlnru'ru]'l"-:mﬂn‘l;.

Should the Unlisd Suaies wam @ prodesial exception S works, we néed kel no licther than
WAFTA, which provides an urambaguous gxcmpiion “ﬁhnm{-;mllina.lmqum.“

Another importent question Tor congressional oversight i, which ggreessenms can fonsgn
invesion use to challenge 15, finencial measures? Stariing with the FTAs and B1Ts, the Ausiralia
FTA i a notable cxeeplion beciuss il omilg inssslor arbitration, The Singapore FTA, is qulrI.ini.m'
imerest becames (15 soversign wealth fund, TG, hes el BlBons ol dollas in LS, lindescial m-hﬂ:.
Anoiher oplion could be the nldP‘nu.rnhh.lp. Commerce axd Mavigaiion {PCH] treaes ihat inchade
v o B BIT investor nﬂw‘-‘n‘u In m [924 dispuie, the Sepreme Court ruled thai invesions
ciiild eaforos thele treaty Fighes diescaly in 115, eouns.®

ITinvesters cam periiade thiar haome coundny 1o press their claim through state-fo-siaie Sepuis
setilemen, they could evoke the WTO's General Agreement on Trade in Serviess (GATSL Soee ils
Imeption, the WTO"s Secrevarial has maininined tha Micar Favored Maton tremtreent under (GATS
requines coustrics el have BITE o make investor profections available to investors from all WO
coumtries.™ GATS may well peovide an aption for sovencign wealih funds Tike the Aby Dhahi
Invesimeni Authoriy and e Chima Invesiment Corporation, which have losi billions in LS. hanks
without the besufit of BIT or FTA imvestor protections "
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Praserving America’s policy space

To daie, tho U5, defense team has guscessfadly defended agains NAFTA mvesor-suaie
claims.® el behind chisel doces, thers (s signifeant concem thee MAFTA panels will begin o role
agains! the Usied Sisees,™ For example, Abnes Mikva, a former congressman and retired DO cirvit
owr] judge, wis e L5 governonem's appointed athitrator in Lomeen v Dinded Seaver. Tudpe Mikova
recounied o meeting with 1.5, officials prios 10 the pansl being constibaed, =¥ou know, judge,” they
e, il wa ose this cise ve ol lose MAFTA,™ “Well, IF you wand o pur peessure on me,* hikva
replied, “dhen tal doss [

A= TITS and FTA= multiply, mare imvestons have afsitration rights. The sk grows th
arhitratoms will glar b inlerpnet the abigpuiny of Evemor protections in winvs that are unfovoreble so
the United Simes. “Mo greaier righis” is still the right mandaie for negolimore. Bul the langeape in
BITs eod FTAs neseds 1o be revised 1o ensure dhat it confmmes b the consereative inlefprellios ths Be
United Sintes bas used 10 defend apainil the wvsier elainms,

The berleefs of the L5, defense team provide a balenced imerpretation of “no grester
sutsmamtive right=" There are alse procedural melormss that would align invesior arbitmion moee
clozaly with 115, Baw. 1 eonelude with an overvisw these refoms. by colleague, Willlam Waren ai
the Forem on Democracy and Trade, will sobmit a more detailed explamation of e optioss. Thank
v for this opporturity.

Gptions for Reform of Investar Protestions

1. Substantive mvestor prodections

#,  Mininnir porddnd of tréalvmait = Marrow the minimum sandard 1o the elements of
mtomary intemetional law as explened m the US brief i Giamis,

b dndirect expropriatios — Karow indires) esproprEtion 5 that it does notapply o
nondsermsinalory regulitions s explained in the Merhorey gaard.

o Frospcied nestmests — Marmow e defintion of imestment, which exlends béyond the
kinds of property that sv protected by the takings eliwese of the U5, Consthuton.

d. Deniol of henifr - Limit “denial of beosfis™ language so s o preciude olaims by
subidlaries of 1.5,

e, Prucestial meassres — Use the NAFTA prodenlial sxcipiion as & mioded o jaleguand
emegersy sabilizalion meaares,

f.  Tranafirs — Allow couniries 1o impose copital congrols in response 1o a. feancial crisis.

i Procedural referms

. Exhourtinn of remediay — Fallow jntemaetinal lew and reguire [svesion o oexhaust
domestic remsedies bedore esing investor-stmie arhitration.

& Diplomatic revlew = Enable a country to block o chim in ssnsitive seciors of & clasify the
self-padging nature of key excsplicns lier sscurity and prudemial measunes.

g, (Abectfer ardifraninn = Estsbish seronger oondllol of imerest standands for arbitrators and
eventally replace privase arbitraiors with an invesiment cosrt thed wes independent
judpes wigh tenome

3. mplementing begislation -
£ 0!Ts - lnsura thet BIT= do nof creaie o privale right of aetion Tor invesion o
enfurcing their trealy nghts ia L5, eouns
b, Jowpwa? oo avaties — Exlablish procectons sgains federl presmption and unfinded
federnl randaies thai BITs and FTA= can imposs on sales a8 8 resull of vestmeril
dispules
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Chairman LEVIN. Thank you very much. Ms. Menghetti? I think
the bell will ring when we have 5 minutes left. So even though the
clock is not working, the bells are.

STATEMENT OF LINDA MENGHETTI, VICE PRESIDENT,
EMERGENCY COMMITTEE FOR AMERICAN TRADE

Ms. MENGHETTI. Thank you, Mr. Chairman. Congressman
Brady, Members of the Subcommittee, thank you for the oppor-
tunity to appear before you today on behalf of the Emergency Com-
mittee for American Trade, ECAT, an association of the chief ex-
ecutives of leading U.S.-based business organizations with global
operations.

Let us make no mistake. U.S. investment overseas is squarely in
the U.S. economic and our broader national interest. With 95 per-
cent of the world’s consumers and 80 percent of world purchasing
power outside the United States, U.S. industries need to be fully
engaged internationally to remain competitive. U.S. investment
overseas largely complements U.S. activities here at home. It is not
a substitute for them.

U.S. companies that invest abroad export more. They expend
more on research and development here, in the United States, and
they pay their U.S. workers 24 percent more than purely domestic
companies. In order to secure these benefits, the United States has
long undertaken a program to protect investors who oftentimes find
themselves in jurisdictions with weak rules and/or weak court sys-
tems.

The modern version of this program is the BIT and trade agree-
ment system. The investment protections in these international in-
struments are based on core principles of U.S. law, from the
Takings, Equal Protection, and Due Process Clauses of our Con-
stitution, to the protection against arbitrary and capricious govern-
ment action in the Administrative Procedure Act.

U.S. investors have relied upon these provisions to successfully
address foreign government action that is discriminatory,
expropriatary, or otherwise violative of core principles. They have
won cases under a number of U.S. BITs, including with Argentina,
Ecuador, Poland, and Turkey, and under NAFTA in cases with
Canada and Mexico.

Such provisions are now more important than ever, particularly
as some countries, including those in our own hemisphere, are
turning their backs on basic international obligations and rules of
fairness. And they are equally vital as we look to the negotiations
with India and China. For U.S. companies to be able to penetrate
those markets successfully, we need these types of instruments to
address the unfair and discriminatory barriers that we find in
those markets.

In many more instances, cases are never filed, as these clear
rules promote the amicable resolution of disputes.

The United States has been a defendant in only a small number
of cases. Where decisions have been issued, the United States has
prevailed on the merits in decisions that reflect the high standards
for which these arbitration panels are well known. And there has
been no onslaught of cases, as some claimed might happen. About
50 cases have been filed in the past 14 years of NAFTA, overall.
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This is less than a third of the cases filed every year in U.S. court
on federal Takings claims alone.

Between 2001 and 2004, the U.S. Government engaged in an ex-
tensive review of the previous 1994 model BIT, and considered the
same issues that we are discussing today. The outcome, the 2004
model BIT, represented a substantial change from the earlier
model. And, unfortunately, it narrowed and weakened some of the
protections for U.S. investors overseas. Notably, these provisions
have not been tested, as no case has been decided on the substan-
tially changed new model.

The proposals that are being discussed here today raise some
very serious concerns for U.S. industries investing overseas. Fur-
ther incorporating the no greater rights language, for example,
would reverse decades of U.S. support for strong and binding inter-
national rules that largely benefit the United States and its inves-
tors. Such an approach would have little effect on challenges to the
United States, since these investment protections are already
largely consistent with U.S. laws and jurisprudence. And, at the di-
rection of Congress, the 2004 model BIT moved the United States
to even greater conformity.

While the benefit for the United States as a potential defendant
is, at best, minimal, the risk for U.S. companies is great. Other
countries will insist on relegating U.S. investors to local standards,
negating the purpose of the BITs, and subjecting investors to weak
and sometimes corrupt legal systems.

On regulatory issues, let us be clear. Investment rules simply do
not prohibit the bona fide nondiscriminatory application of legiti-
mate regulation. And none of the NAFTA cases demonstrate other-
wise.

I urge you to reject proposals to embrace blanket exceptions for
government actions to protect the environment and public welfare.
The United States itself does not impose such exceptions in the Ad-
ministrative Procedure Act, in the Takings clause, in the Equal
Protection, or in our other legal principles. To establish such a safe
harbor would allow foreign governments to expropriate U.S. prop-
erty to the detriment of U.S. companies and their workers.

U.S. leadership is essential to promote a stronger international
investment climate to benefit the U.S. economy, U.S. companies,
and U.S. workers. ECAT looks forward to working with this Com-
mittee and the Administration to achieve that objective. Thank
you.

[The statement of Ms. Menghetti follows:]
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critical in help alleviaie poverty and spur economic growth around the world.  Global fareign
direct investment flows remain the lorgest exiermal souree of financing for developing
counbnes, agul o about one-thind of their GIP and generating some 53 mwllios pobs in their
counbris, acconding o UNCTAL In its 200 repont an 70 d Least Dvvedeped’ Cowminies ar @
Crlance, UMCTAD emphesized thm incressed foreign direct imvesiment is of “panticular
imponance” 1o achieving sustsmable, poverty-reducing growth and development in the pooresd
GG,

Inbund Invesiment’

Im 2K, thi Upiied Seates was the Brpest single-country  recipicn] ol Eeign
investment, with $323.2 hillion in inflows. soconding i the Onganization for Infemalional
Inwestment. This foreign mvestmend inthe United Siodes, supporied by the United Sisdes’ open
investment polscy, has many impomant beneffs for America:

*  Foreign-invested finms emploved owver 5.3 million U8 workers, sccounling for 406
percent of the LS. workforee,  Thirty percent of the U5, jobs crested by foreign:invesied
coampaities Wi I manufacring.

v Forwign-invisted Tmmes generated 1% percent of all LS, exports, idalimg $195.3 hillion,

*  Foreign-invested finms boasgdt 515 trillion in intermed@ate inpuis from U, soppliers,
ameoring 1 TEE penits for every dollar spent of their oasd inpat purchases of S1.9%
rillem,

¥ Forwign fimes ipvested over 5348 Billson on LS. eseanch and developmment activibes and
S14:0.2 billion cn plant construction and mew equipment in the last vear. Chver 940 peroent

‘Naia o0 nbourd Evesiment come fom:  FOF odd e D8 Soosonss Faer Sheer Invest in America, LS.
Deparimari of Comimersa; Msowrrieg Sainies, Chganicsios, for lniemedional bavesimant.
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of U5, assets owned by foreign-irnvested companies is owned by companies from OECD
memiber coumiries.

Hikateral Fnvestment Treatess so-called BITs} and the investment chapeers of LS. irude
agreemens are vilsl e prosting amd prolecting LIS, investmesd oveneis, A BIT & cssentially
an imfernationnl sgreement Betwieen oo genermments thal sels forth hindisg meles oneach
government’s treatmeznt of investment from the other comntry. The nefes are based i subsiantial
par an eare LS. legal principles, such i non-dizerimination, the Takings Clause requiring
coimpensation for exproprintions, the Equal Proecthn ard Due Process Clses and ather
prleclimis aparial arbelrry sl capnoious geverminest belsavion,

Brie Hi ¢ Bilateral | Treaii

Thee Uniged Simies sred other magor caplial-sxposiing nations have long sought 1o promaes:
inward g cnboumd invealmenl G promesde growth g new opporiunibies. Grven condims aver
the lack of rale of law in other couniries, the United Smates has long promoted the use of
imemational law 10 proiect foresgn invesiors and their property.

BITs were developed s the bist balfcenury by the Unied Staes and ather capical-
gxporing realior in orddr o glarilfy that inlermatsoml bw prolects [oevipn invesimenl and
investars against discrimeralory, wnfair, aftrary and expropratory govermmend action.  This
wus and remains vilal since many foreign unsdictions do not provide hasic fimess protections
for foreigmers, let alome their own citizens. At the time, many developing countries and the
Sowvigl Bloe ook the opposile view — adapling the so-called Calve Dhoctring fassociaad with
Carlos Calve, o 19% Century Argenting dipleemal and jursst) which essenimlly holds that “the
responsibility of governmenis oward forcigrers cannol be greater than thar which these
governments have soward iheir own citizens ™ This docirine was espoused in Latin America
and the Soviet Bioe oo enclude intermational legal protections being acconded o foreign investors
and their propemy, The Uaited Seigs was the principal oppanent, drging that poverimenls mupsi
aceord frvipners, including fonzign investons, with certain basic rights under international law,
whatever the level of domestic rights within a particular country.  First, through Treaties of
Friemdship, Commence and Movigation and ultimately with BITS staning in 1982, the Unived
Simles wi ssccessiil sbong with many ofher palices in essureg that foreigners and foreign
vt wiok] have basic mlemational proleetims in Beir achvilies sbmmsl,

Wom, there are over 23000 BITs in the workd, and the United Smies is pary 1o
approximaiely 40 of them, The Umiled Sates s also oonchaded ode sgreensents with
sulalamially il livesisent provisiss with 15 coemrien ' Aut for LS COmpinies, he

D Shea, THE Cacvo CLatst Vol O quoling Calse (1935, ol pi%; sec sl 0. Garibald, Cares Cabve
Eedivivas. The Rediseoviry of the Caleo Dogirine i e Era of linesimenl Treages, TRasssamossL D
SETTLEnERT, Vol 3, lsmae 3 lec. J1600)

YUK e agreements in force with the flowing couniries inciude comporble Imvesmenl dhapiers: Casaia,
Chile, Cossa Fica, Doimenican Bapohlic. U Sabesdor, Geatermala, Honders, Moo, kaarges, Chman. Pora o
Singapiee. The peading irude agrecmends wilk Colombin, Paoma asd Keres alsn mchide comparshle mvesimesi

4
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nebwork of projecton is much smaller peographically than thal of mamy of our competitors. Mesi
major Europesn couniries have much broader networks of BITs. Far example. Gemany has 147
BITs, the Metherlands has 105 BITs, France has 105 BITs and the Uniied Kingdom hes 102
BITs. Gemmany and the Nethedands have each concheded o BIT with China in the past several
wears with fairly strong proiections and dispute setilemest provisions. The United Kingdom and
severml other major Eunopean cowstnes also heve hoogstandisg BT with Inda and other major
developing coumriss. The reletively svnll Foodpram o 1.5, BITs and IFde-agrecment pansss
et LS, cottgeaniics &0 A sogri e and commpelitivg deadvamlage in numenoas mearkels oversens,

AL B same time, in Latin America, Yemesoela, Ecusdor and Bodivia are remosmecing thasir
treaty commétments 1o resohe dispates under imemnational nales, secking instead 1 ignome
commitments mnd subject investors i local courts using local lews. To ensure the protection of
U5 invessors and the benefits that noense o the United Smies from bigh standards of protection,
L5 lendership is essentinl 10 promole a sronger incernatiomal-invesiment climme for LS,
compamies. 1t s cnsclolly neafed now. Weskening casr BIT standands, tumisg awey from a
strong invesimest-prolectan agenda or embrszing & Calvo-like approach, g some o sugpest
mn the Uniged Staece, will fasther cobaoldion those who woukl] seek o ghandon and rencgs on hir
apreements i the detriment of the Uinited Seatgs,

L% BiTz and the comparable investment chapiers of LS. trede agreements contain three
basic pans: (1) markel-access proviskms o allow Evesiment in esch other®s wermitory; (2) core
wrvestmenl prosections: and (3) fwo foree of hinding dispule seithemeent before Independent
artsitratsm panels — investor-e-saie and sale-e-saie arhiragion,

BT rojuen; each govermmsnl o

& Ny dliscnminare against LS investors im favor of domestic invesiors ar other forvign
mvesiors (so-called natiomal trestmend or mosi-fivored-nation ireaimeni), with FEmited,
explivil cxcepions nkemn

= Trow LS devesdors [ accordhmes with resanome dew, incleding providing LS.
imvestors with fabr ond equitable wemment and full peotection and security.

® Provide gl gty and gfficthe comgatiantion in the dven? of o dineer o imifeer
EATAA T,

& Aflew imvendors o eny Mhede coven copital e emd! ondt o e caanine,

& Mot fmpose pecfomuanse reguiressenty, such as regquincments that invesions syrce mpats
lecally or export finished products.

& Ao for mentrad awd il eeblmantes with the imvestor or the invessor's povernment 1o
resalve disputes abeut breaches of the BIT or an imvestment agreement berwees the
imvesior s the host goversment

BT s U5 trsdde sgresments 2k explicitly provide an exceplion in he cgse of adion by a
el neceseary for “the prsteclion of e pwn ceeniEl meoeny.”

chagiers, The irreesmen clapier of te U5 Sasimlia Free Trade Agreersent 130Ls st on-asie digpaie senlom
and dhareinne does nod affard the sane level of prodection s LS, B Ts o other LS. tode agresmanis,
-]
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BITs are viinl o improve US. competitiveness in the iniemaonal econcany for ils

forers, manudpciurers, service providers and their workers through more secune Foreign
mvesEenin. A the benefics thar BIT: provide the Laiied Siates are the following

FEce

BITs emable manufacturers amd agricultunl producers o estghlish a local presence 10
market, servive, adapt and distribube their products. Motably, nearly 20 percent of all LS,
exparts go to LS. foreign subsidiaries worldwide, and US. parent compamies and their
foreige-affiliates soooum for 31 percent of potad LS, exporis.

EITs ensble U5, service providers n estabdish o physical presence in markess where they
operale, Dur haghly prosiscive servee sseior - i miismation and igkecommunications
Ery iges o gudic-visual, distrbation o lnancial seryices — needs fnvestments in Rreign
couniries by compeely oMectivedy with mvals Fom other pars of the workd amd o prosade
services directhy #o fonzign consamers through branch and affilat: offices.

BITs ensble UL remmilers o open sew siores in different markets, which provides
enanmins opporiuniies for many U5, manufaciurers mod caly o expont products o sell
i thisse oversens seones, bl also provids many of the meatensals used 1o bulld and ogserate
Ehe e, Trom el |ving and ser-gomEitioning units 1 shopping cins

BITs ensble LS. s 0 s up nélworks b riscanch ad deviclop praducts That mel
bocal tisies and imcrease sles.

BITs enmare thai U.S. firms are protecied against discrimination and arbitrry and
capricious govermement actions. With the prosections mcluded in the US.-Rwanda BIT for
financial services, FUCAT is pleased o see that these protections are afforded o all LS.
kAT IR

BITe ensire that LLE s arg providal asth an objective and Tair G s acklneas
unfair govermmend aclions,

BT can better ensare the security and long-tenm viability of LS. foreign invesiments,
partivularly those thet are ontical not only for LS, companies, bul elso for hroader
maticaal LS. isterests, such as developing stzbde sources of energy supplies, accessing
semrce respurces and conlinsng the United Simles' leadership in creating new and
advameod chnalogics,

BITs fster the rake of Bw and grester stabilsty, e, thi exastenee o strong and ¢liar
BIT vblsgatons, coupled with dispule scttloment, promotes resshntion of conflics
batween invesiors and host povernmants.

BITs and trade sed irvestment agreements glen provede substantal benefis in the country
ving Eorcign imvesiment, BITe help caaldish & strenger and more transparent invesimen

chevale, pramole e fge of law and e B anisd the longSenii mveslimndnl Thal 15 casential e
eiomommic rowth amd poverly eduction.

2004 Mol BT

Following eractmem of che Trade Act of 2002, which included fulsome invesiment

pegnliating chpetives,” the Adminstratson engaged (s an exensive iner-agesey review of the

" The

irvesast maorm e iating chjectives coniaimed in e Tosde Aer of SHE st

(3p FOREIGH MY ESTMENT: Beoognizng that Llnhied Swves byw om (e whols prosides g bgh bevel ol
penieciien far invesiment, comsrieni with or preser shan ke level rapired by mlemaonal b e

i
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U5 negotisting pusition on investment, secking advice from business and  ofther non-
gonemmental arganiztors. Many of the issues om which this hearing is focused were also
raised and considered during that period. In Rowvember 2006, the Admisisiraison finalized the
2w Boade] BT, [ December 200, the Uniled Stoies signed o BIT with Uniguay hased on that
meede]., thee first U5, BIT negotiated since the early 195,

The resulting 2004 Maded BIT represented a substantial modificason so the eadier Madel
BIT al 1996, Mol anly dsd it length grow Froes 14 o080 pages, the 2004 Mol BIT narmosd
the seope of key prizations For LS mvestors owemais in ao allgmpd 8o address some ol 1he
theennetical definsive concemmes mised Tillowing o firw cases brought agninst the Undted Stales or
s MAFTA pariners, discussed below.  Procedumlly, the 204 Maodel BIT also increased the
transparency of dispute setilement proceedings snd modified procedures for invesior-siate
dispuie seitlement. Major changes in the 20004 Model BIT inchaded:

= [ncosparating the st from the lsedmark Supreme: Cown cise Mese Comeal Tramp, v
Nerwe Nk 7y "t w et eoisniniles an sirect ex propre o,

= Dilisang expropradsm in enees of “propery rights or propemy inlenesis” hised on
LS. Carstitution’s Takings Chussg,

& Dfinang “fair and equitably incaiment™ i terms of due progess rghts.

prmcipal megoiiaing objectives of ik Lmied Siakes mganding forepn imeasdtmem are o reduce or
elimindle arifel of ede-d bt s 1o Gieign while ensaring Bl fondgn myveskers
i thee Liniiedl Seates one ned sooornied greaser substamiyg nghis wil resped (o irvesmens protectons tha
Ursied Staies ipvestors n tbe Unicd Stecs, aml b0 scoure e irveesdons angoriang rights comparahlc o
Ui Uh A b e il latabe iimder Liadsad Suines legal poinciples. and practioe, .-

A0 revkeciag o eliminaiing excepsmms in ibe prirciple of redional reireen;

VH} Mreeiig U rais fer of Msds pebating Do imeesimeits,

00 rodecing o ol minading rerﬂzlrmrw requrernents, forcad echoobgy wansien. and osher
uarcasreshic barrers ke e cstabd sl al mves

() seehoing 1o esubilsh sundards Sor expropriation md comperaatkin for exproprilkan, conssien il
Lirdied Sten eyl prneip kes asd pretice;

[E] seckig & etablish wandand Tiv G ool eguitalils tesinend condsienl with United Stk legal
prinsiptes arad pracice, mekefing ihe prinaipls of den process;

1Fj providing mesmimgfal procedhures s eesobeing invesbmenl dispaics,

[67) seeking W improve mechansms assl W reselve dspios betwees in irvesor aad & govemmes)
i =5
i) e b eerve oo edinedrede Triso koes olaims and wo dewer dhe: fling of Srivedous ¢ labrs

19 procadungs 4 gnan thy efficcom salection of srsiesion sd e expediieos digpeanom of clams;

{mij prisadars o cobimce oppporiumiles o pubbc mpal mis the rmulalion of precrmen] oo,
el

iev| prosiding fie an appel e by o gmdar mecharien o provils colereace o te miepretations of
e provisins in ek s anid

(1) ensuring dha fillest mweanms of wasanncy 0 the dipue stikmen macheniom, 15 the gxies)

comiis kil wwilh the meed k2 Ee Tl s usialiad or buia curalidented, by~
1) ermaring wha all sequcsts fi dH-Fl.IH' SRR A prompily reade polic
im)crm

11} o proscadings, sehimissions, Hidings. il deciiers ase prompily mods pablic; aod

11l bemrmnigs are opem m ihe public; and

imi) ekl nlong & riccleman For ceplaee: of mmos oo subsis oo (o b mimmi sl
ORIV EMmEN | GTERT .

Trade Aoy ol 2002, Tle XKL Seovion 20030 b, Pub L. 197200 (23002
RS AT T RRLA
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# Clarifving that non-discriminsory. regulatery povernmaent actions designed and applicd
t0 protect legitimate public welfare objectives, such as public health, safety, and the
environmeni, anly rarely result in indirect expropriations.

» Defining expropeiation and feir and equilnhle protections as reflecting  customary
imematicnal law, defined & the “general mmd consistent practice of Staes,” which
inchukes the Linited States,

B Crealing a metion-So-dEsmiss process hased on Federal Roles of COnal Procedure 13BHS)
am frivelous claims.

*  |ncluding provisions o increase raseparency and o permit the filing of amicus hriefs.

Im 2MH17, the U5 agreements with Peru, Colomibia, Pansma snd Korea, which includad
the 20HE Maodel BIT kinguags, were Deiber medlicd ag & result of o May 10, 2007,
Congresssmal-Adminssirtmm e deal o clarily thet when, a8 i the Unstad Stads, prdeclions
of invesior rights under domestic bw equal o exceed the investment protections in fhe
agreemen, foreign mvestors are nol acconded greater subsiamtive nights with respect o
investmend progections than domestic investors under domestic law.

FUAT was very dissppoantad by sevenal o the alanges e ik the 2004 Mosdel BIT that
strved L namew The prolecioes alTordal e LS, companics overseas,  Nodably, these changes
were dnven by theoretscal dielimaive comeims — soncerna thal never Gt o priss moany
litigation invalving the United States or is NAFTA parinems.

For example, severl very significant changes were mode o the expropraton standand
Mnst significanify, the 2IMK Model BIT defimes expropriation in demms of “a angible or
inangible propemy nght of propery inleresl in an invesmment,” rather than in erms ol
investment {as dad Tormer ULS BIT: and o msvestiien) chapter of the MAFTAL  Oaven tha
other countries have mach more restirictive defindtions of property than the United States.
inchusion of this language may deny full prowction for US, invesiors everseas as a result of this
limat, while foreign investars in the United States will continoe to kave very broad protection
afforded by the Uniled Smies' own brosder jurisprisience as 1o wh constitutes propeny. ECAT
Is mbsn concemed by other pestrictions on expropriation o cee 200 Modsd BIT, s well w the
lmpemape: an fair feed gquitalde weanment thal fooeses o procadurad due progess rights, mather
tham both the procedural and sebetantive due process mghts that ane 3 sormorsdoms ol LUS, legal
jurisprgkenoe.  In addition, while ECAT recognizes the value of incneased ansparency, # is
impaortant 1 ensure that ceses are mof tried in the proverbial “court of poblic apinion” rather than
bedure o newtral and objective arbitratson tribunzl. ECAT is also wetching closely the changes 1o
thi essential-security provisson incomporsted imo the 2004 Madel BIT, given that ofher coantries
increasingly are impropely invoking essental-security ravkmales fisr economic, it sesurty,
fedsni @ waye thal hamn LLS. investors and their operaloss e ol Boens. The May I
Congresssmal-Adminsirion ke dial also movied the Uniled Siates towands g Calvo-hike
negotiating position, rather than emphasizing the long tradition of LS. suppon for strong
intermational legel protections for its invesiors overseas.

Current Model BIT Revies

The Admisdsiratim has imdicared that i will Be revmewing the Model BIT ex), While we
undkerstand the desire of any new Admirasiation & review corerd negotBbng fexis, oo fais
are particulardy noteworthy reparding the 2006 Model BIT:
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= Fust, as Finaece Commitiee Chairman Max Beecus recently staled in his guestions
during the nomination hearing of Mayor Kirk, now Unibed Smies Trode Bepreseniative,
the “currermt model BET represenis o corefully calibroled compromise between many
cornpeting viewpoents,””

8 Sppomd, il = onolrworithy that no case has been fled or completed under these mevised
previsions, mach that the changes made o the 2004 Mosdel BIT as a result of the variety of
esmentially theoretice] concems rased over the past decade have nol been tesied.

As the Aditefisieation uidemakes this review, Thereliore, BCAT sbimighy iifges that
chanpes to the 2N Maded BIT be comsidercd carcfully and promols stromger, o wiaker,
pregeciions for UUS. invesiors overseas.

[ sl mo like 8o review some of the chiel concemms laid ool in the hearing nobice abaoot
the operation of our Bl Ts and trade agreements.

Py ! 'EEIEF Rli!lﬂ-

A= noted in the hearing nolice. some romaim concerned that “our FTAs amd BITs give
fereign investors in the Usited Stales grester rights than LS. invesiors heve under U5 law."
While the rhetoric may soured oppealisg, sn approach o inconpomaie further the “no greater
rights” lasgempe wosld reverse several decades of U5, suppon for stoeg and  bisding
intereatoeel rubes thal larpdly bimefil the Unod Sialis and ils mvestors, This eetum 80 Calve &
nol nicesaary and wonld be very harmful.

The Uniged States already provides strong prolectons bath o its own citizens and foresgn
investors, whio kave full moghts wouse o couns and seck the protection of our Consinion and
ather povérning laws, The Takangs, Dhic Process and Bl Peotection ¢lauses of the Fallh arxl
Fourteenth Amendmeonts of the Cosstituton, the Administrative Procedones Act (APA)  amd
ather U3, laws have esinblished siromg projecisons for LS. property rights in the United Simies
thet protect LS. cicizens and foreign investors olike. This fect was recognired by the Repon of
the Senate Commities on Finance on the invesimeni-negotising ohjectives comtamed n ihe
Trade Act of 2000, whech moded el “projecters ol investor mehils under LS, law pencrally
egual or exced international low standands (mecluding the non-discrimination and mvestment
protection chdigations described above).™ The Committes continued by indicating that:

[Wlhen the Unived Smies agrees wo afford forekpn invesiors the proteciioes
required By inlematonal law, it s el making & commalmen thal will sesult m
forwipgn smvestors havieg substantially different mghts = the Uhnited Siates than
those accorded LS. invesiors under U5 law.”

" Firenes Cuipstions for the Recard. Cofinmation ol Major Ron Kirk m he Unied Siies Trade Hepressisire,
Wbeeh %, 2AH - E

" Repon 167-138 af de Semone Cosrsl nes o8 Finasce, Biganban Tesde Proreotion Aufoney &cel 262 (HE.
LLENTIRE!
THLa i
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| woukl also nete that the Constilutional stasdards of expropristion and dee process and the
APA"s arbitrary and capriciows stamdard require kighly comples, oftentimes fact=driven anabyses.
For example, there are few bright lines in the area of indirect or so-called reguloiory Takings
Jurisprodence, but for the test labd oot in the Jeading Supremne Coun case of Pemr Cenmird
Troweip, v, Mew Xork O wlich wis, &5 need above, incosporaied dircctly wso the 20 Mol
BIT.  Imadiead i Justicg OOConner alakad in ber concurring opanion m the case ol Palzzois v,
bk Fxiomt

[Wle hawe eschewed “amy ‘set formmlz’ for determining when ‘justice snd
fhirness" require that soomomic inguries caused by publs seton be compensied
ty the governmest mather than resain deproporioeately concentrated on & few
persone” L The e inelemd] “depersds lapely “upon the paricular
carvumsbanges [in thil] case.™ L] lcwatioms omitied],

Lriven the case-by-mase malure of these areas, amd the fact that different U5 counts empbasize
diffierent issuss depending on the decision, the Finenee Commitiee noted in it report that “there
Is unbikely ever w b o perfect overap [herwesn LS, and msernationad lew], sed LS, couns
diffier om these psanes, ™"

Seckimg furtbeer one-to-one comespondence betaeen LS. and treaty smndands bevond
that already accomplished in the 2000 Model BIT would be extremely difficult and pronade fow,
if amy, benefits for the Uniced Stmies. But the nsks thol we would create for oor U8, investors
overseas by pursuing o “no gremer nghes™ approach would be extensive. In panticalar, parsuing
& Calvo-like approach of o greater righte will anly result im other counnes spplying the same
ke, mianing LS, investom will be relegated o loead law oamd keal courts ol questionable
integrity and =tandard contrary b the purpose of the BITs in the st place.

BT and the E=aulati the Ewri {ihe Public |
The hearing modice abso poted concems abour “whether the FTAs and BIT: give
povernments O Cregukiery aml podicy space’ meoded o protect the envirmnment and g palslic

wilfare,” Tmomy view, BITs and msde apreemends stmonply provide the same cssmbial Mexility
thed is build inio LLE faw,

An the oinset, [ note thet it should not be the United States™ objective 1o seek “policy
apaee” Inddeed, thet is the 1lema wsed most alten by those in the developisg world when they sedk
1o avakd opesang their narkets 16 U5 poods and servicse of whes they wanl o psepe on &
oy sy madis comemilmenl

Legitimete environmental, beahth, safety, consumer and emplboyment apporbamity lows ane
noi undermized by the Envestment prolections in LS. BITs and irade sgreemenis.  [mvestment
neles simply di not prohiba bone fde, nondiscriminmory applecation of legitimate regulation
A the samie lEne, 1 spoentant that oo BITs and rede agreements nol proside an overanching
expeption For such Iypes of regalingm, be it o the envmmiimen] o the public g, Tnoa hks
maseer, the United Siates dogs mod mainiain excepgions for 318 own Enviremmental Profeciion
Agency or Food and Drug Administrtion regulations from the basic progections of the

MREE LS 6 200

' Seruate Finarce Commities feport 104158, ot 14
[{E]
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Administrative Frocedure Act against arbitmry amd capricious actions,  Mor are thoe explicn
exceprions i the Takings or Egual Protection Clauses or the Fifth and Founeenth Amendmenes
af the LS. Constismtion, or other cone begnl prolections.  Establishing speciel oweptions for
centain lows of actions from basic invesiment progections is unnecessary and will likely lead 1o
mischiel, as some foreign governments will uke sdvaniage of this “safe harbor™ w shiekd unfhir,
arbitrsry andd discheninabony actions,

While | support progress on environmesgal and brossler publse-welfam: poals, cresting
hlamfoet exceptions is simply not the right approach. Indeed, it will more Fikely undermine soms:
af o pountry's important policy goals. incheding promoting new and innovative iechnology and
suppaning high-paying jobs here in the United Sistes. 1, s some have proposed. an exception
from the exproprimicn andor fhir and equimhle protwection is seluded for govemmenial scton o
protect the envirossent of puldie welfere, then foreign govermmeits could exproprae 15,
avvimminenal eshnoges aml ssseiand inelleinal propenty wo the deirimen of 1S,
ciganies and their LS, workiere, The proen joba tal we have and boge b0 oniabe momi of hine
in the United Statex — from wind turbines manufactured in Flonds amd mome officient gas
turbines produced in Chia o sedar panels manofactured from Florida o California - will be @
risk if such exceptions are included.

Inwesior-Siale Arhitration

The héaring falice also okl condgms aboiil 1he abality of svestons I ake Rost
povernments W arbatralon wnder the investor-sale prosisions,. Thes provisions are ol thi core
af BITs and tfe investmant chapters of our trade agreements. Unfortunately, thire seoms o be
much misinformation aboul these provisions,

Contrary o some critiques, these provisions do not provide an anprecedented right 1o
challenge governments, To the contrary, forelgn svestore in the Unined Sietes abready have the
right 1o callenge 1.5, lvws than potentially alfest daeir (nvesiments in LS, counts weder 115,
law everyday.  Indeed, hundreds of cases are Nled Gk vewr againsd alleged S, povernmini
expropriatioms under the Tukings Clavse alone in US, Redoml cour.  Mamy dix not go far, b
they do serve the vital purpose of ensuring that povemment action does nol eafairly or
improperly hans individuals in the United Stoes.

The investor-state arhitration model, which bas exinad for over 25 years, s equally
nenery o encre thal LS, mwvestors abioad, whe oftencimes do mod have aceess i developed
antd sl perdlen! cour Svalema, can seck prolestos Tir their srvesimeiils

Wow have thes: provisions mesulled in messnoe [Wtigation. Indeed, scbml Tiigation wnder
BITs amd irade sgreements is fidy limited. Consider the NAFTA. Despite the over 31T
trillsom-a-day investment relaiorship between our three countries, there have been less than 50
cnses Tibed ngeine sl thres MAFTA countries inover 10 vears. {Under nio other agreement his
the United Seates been challengad in mnvestor-sise arhirstion.) That & far fewer thes the
approximalely 20} exprogeiation-only ciases (el each vews in falderal coun alone. And that is
amly regankng expropriaism, ol the ofber come parte of the investmes] praeclions, anch &
those frund under the Adminstrtine Procedures At or the Due Proces Classe, Indeed. for
memy companies, the existence of the BIT fsell - with clear prosections. market-access
prowisions and dispute setilement options — & vidal o sparring the resobmtion of oonflicts
without [digation.
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A whero thene s commtries whose own legal systems ane underdeveloped, cormpt or
crumbling, BITs and our made agreemenis oftentimes become the only opion for LS.
companees 1o ensure fair and non-discrininatory tremmend, which is vial in onder oo comtinue
tix pesilezee the stromg beiefins for U5, economic gromth, LS, workers amd 1,5, eomganies froen
thi overscas metnvilies of LS. companies. Indeed, 11 is oflemtimes allicials in spsh coumnie
wha seek to renege on the ohligatioss made through BITs and ather instroment=. and when: the
bindeng mabure of these obligations is sbsoluiely essential

Mar can arbatratcm panels overtum LS, law, Ti the conteery, arbiiracion panels have far
lizas popwier (man L5 @oairls sanee They gannol ovemam any commiry’'s Bws, Rather, they ¢am anly
vrder compensation for wrongful acts or expropriation.

It & also Emponant 10 pote thet arbizraiors o invesior-state panels are baghly experienced
indviduats fromy academin, the judicisry and other pans of govemment and the legal comivsity,
Actbiirances have indladed Tormer Cosgressman and Faberal Cecuir Judge Abner Mikva, former
Secrtary of State Warnen Christopher mndd former Inbernational Coumt Chocl Justive Sscphen
Schwebel. Each Party o the dispoie selecis one arbiirator asd the third arbitrator is chosen by
mgrecment of the Paries,

The NAFTA Revard

Al the beant of many critiques are concems aboul 2 few cases filed pursmant o the
provisions of MAFTA Chapier 11, Hut these crtiques remain theoretical, as none of the MAFTA
cases hos produced the ovpe of substantive cameome thal MAFTA s eritics have feared  Four
ciages i which invesion heve challenged LIS, actions heve been decidel, with the pancls
repecting: tha inwestors' claims s sumemrized bolow:

= Adethanex v. Undted States. Canadion-hazed Methanex challenged California’s has of
the gasolime addicive methyl-butyl ether |MTHE) & exproprimony, discriminaiery and
wiskiberrg Dhs minivvem staesdard of trestment usder Clapier 11 Conteary o claims that
thes cisg represents Bow the WAFTA rules provide Forvign invistors wilh groster mghts
than LS. imvestors, these claims coudd largely heve been brought m U5 court. O
August %, 2005, o MAFTA panel dismissed all of the claims finding that there was no
cvidemce thot the ban wos designed for progectionist — rmher than public healdh -
purpnses, The paned awsrded the Unstad Sies legal fees of approximately $4 mallion.

= ADF Greup Inc. v, Unied States, A Canadian corporaison challenged ULS. law thai
requares the purchase of domestcally produced steel for certain highway projects. In
Joniary 2015, the arbitration panel rejected ADFs clains im it enbirely &5 ot violsting
MAFTA S provisions,

& Bondey Intermational v, Unied States. A Camadion corpomtion challenged the
judgments by a court thet provided immwenity o a US. regulatory entity.  In Oosober
20H12, the prbizraticn panel rejected Mondeys claim in ils entirety.

®  Lastwen v, Liniied Stwtes, The foomery Canadian-hased fmeral-hosss company Locwen
was challomged in Missssippi oot by a LS. funeml hame over tmnsactions imeolving
less than £5 million. A jury swarded the LS. femeral home 3500 million = punitive

12



60

dhmapes. This awand was the largest in Missssippi’s history and equaled 78 percent af
Loewen's met worth (According o Loewen's pleadings. the £330 milllion punitive ward
was 51 times greater than the largest panitive award ever considened by the Mississippl
Supremes Loun and HE bmes greater than e larges awend ever upheld By that Coum.h
T Gioviemur of Missiasipps called the rial “shocking.” “tamed by senophobic fetoric™
and “a denial of justice.” Under Mississippi law, Loewen could only appeal this devision
if il poested bomd equal bo 125 porcent of the verdict (or 3625 million). While Missssippi
law permils o oot o rediuce or eliminse the bond reguirement for “good cause,”
Loszweens petation for redecticedelimination was rejecied. As & result of the onensus ssd
Fankrupling Bossd requiremenie, which the Mississipe courte Tailed 0 radece, Locwen
wis gfficctively provented from appealimg is se m the Mesissppi cour system
Withomt an effective abilsty o appel, Loewen settbed the came for 2175 million and
brought & clam under MAFTA Chapter 11, In 2003, this claim wes rejecied by the
investor-state name| reviewing 6.

Dther cmses againsd Camsda andd Muxico bave boen wrongly criticioed as overteming

environmental and other safety laws. In fact, afdtration panels cam only sward darapes and
cannol change lew. Funhemmore, the coses that have been most beavily eriticized are ones where
the foreign couns found thet the forsign govemments hed seted wndhirly o for prolectionist

s

Ethyl v. Canasda, The LS -hased Ethyd Corporation callenged Canada’s legislation
tanniegg the imporotion of & feel adddtive, MMT (methylcyclopestadienyl manganese
tricarbcmvll.  The MAFTA panel mever msued a decsion in this case.  Bather, the
Ciowernment of Canada settled 0 afler I st a simidar case s (s own oot sysbein
brught by Canadias proviness. The court Tound tha Camada’s smpamaton Ban (whale
s1ill allowing domestic production) was nod justifiod as an eovirommental provision, but
was discriminaiory.

S0, Myers v Canefla, A LS, company challenped Canada’s ban of PUE wasle qpods
i LS, EPA-approved wisle-Dnealmenl comgrny sindg cupars werg lncady permitial
under & US-Casadian traeechoumcary agroemment. The MAFTA pamel found that
Caraila's ban was discriminatory and viclated the nationzl treatment obligation. Wowably,
according io stabements by Consda’s environmental mingsier, the purpose of the han was
i ensare 1het “the handling of FCHs shoasdd be done in Cansda by Canesdians =

Mitalckad v. Mexico, Afler 1S Jhased Melalclad bad obtamed all necesary Seaderal
permits fior the constroction of a wasie-disposal facility and several environmenial stedics
demonstraled that the focility would redece waste in the region ond not harm the
evimnment, the keal jurisdiction denied Menlclad 8 mesicipal-constroction. permil
Thee povernor them ssued an Ecologics] Deares for the prodeciion of calis i te negion
that barred opertion of B Gdality, A WAFTA passl and then g Cansdism courd in
Biritish Colomba held that the local-govermment action constituled an expropriation of
Mewlelad's invesament and crdered the payment of compensation.
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Canclusien

FCAT simongly seppons effons 1o biberaliee mvesmment overseas and ensure sinoeg
protectiong for UL iedestnies and thesr workers through Bagh-standard Bilmenl lsestment
Triaties (BITs) thal promaote economic gromth and cone Americas values, Indeed, 1 beliove that
oar mew United Siates Trade Fepresentative. Ambassudor Bon Kirk, said il very well in his
response to questions during his Scnate confimmation heaning:

Profectson against denighs of due process, discrminmory estmes of forcign
investon, and exproprElery povemement aclion is essenlial we allow LS anvesiom
o compete on a level playing feld in foreign markets aed 10 ensure that they are
tregied pooording to the mule of lme  US. mvestors heve invested billions of
dollars overseas.  This is good for US. fines, for LS, workers, aad the S
coamamy, hut the system only works i investors have these protectsons, Thal is
ks will work haed 1o ackieve sirong prodectioss Toe our investors averseas.

LS. leadersbap 15 essental o promote @ stronger imdernational investment climade thai will
mnefit the LA, economy, U5, indusiry asd U5, workers.

As the Admsnisiration undatakes e review of the 2004 Moded BIT, ECAT urges fhat
any chesges 80 the Model BIT mmprove dsoplines 1 prdect DS investment sbmsd for the
enefit of the U8, economy, U5, compamies and LS. workers. ECAT also wrpes the rejection
af proposals that would creme unnecessary and harmfid exceptions do the strong invesior
pretections found in L5 BITs or piberwise weaken invesiment protections.

Thank you agam Mr, Chasmean, Congressaman Brady, Members ol the Subccemmings, |
apprecime this opporbemity o express the views of ECAT an how the Uniled Saes can best
mave Forwand on intemational investment in & manner that continues &0 expand the benefits for
ol eoonomy, our industries, our workers and owr broader noticnal imerest. | welcome your

e,

“ Fingsoe Duestions for the Recand, Confinmetion of Mayor Bon Kirk ro be United Sues Trade Represmiai,
Neloarc ', 20400 ad B4
14
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Chairman LEVIN. All right, thank you very, very much. Unfortu-
nately, as you know, everything is unplanned around here, at most.
We have five votes. And one of them is going to be a longer vote.

So, be patient with us. I think we may take the materials that
we have and read them while we have votes, so we will come back
with even sharper questions.

So, thank you. Your testimony has been really excellent. We will
be back. It will be a half-an-hour, I think, anyway. Maybe longer.

[Recess.]

Chairman LEVIN. Let us reassemble. I will not apologize, be-
cause I do not want to apologize for congressional procedures. But
as soon as Mr. Brady arrives—several of my colleagues told me
that they were rearranging their schedules. This was not expected,
these five votes.

So, we will just wait for Mr. Brady. And others will filter in
again. We very much appreciate your patience.

[Recess.]

Chairman LEVIN. Okay. So, we will start and others will join us.
As we ask questions, let me urge that, to the extent we can, that
we focus less on direct foreign investment, the need for it, because
it is here to stay, in some degree—in major degree—and more on
the structure of investment and how we handle the issues that
arise from it.

And the number of issues—and, by the way, as we know, the
rules have changed in the last years. It isn’t as if we are dealing
today with the precise language of a number of years ago. And so,
I think if we can focus in on the structural issues, the important
ones, it will be helpful. And a number of those issues have been
raised. And let me just kind of quickly touch on them. And then
maybe some of you pick them out and comment.

Issues have been raised about the transparency of these tribu-
nals. Issues have been raised about one-size-fits-all. And I think,
more and more, we have understood that one size doesn’t fit all.
And issues have been raised, you know, why Australia and not
Korea, in terms of exclusion of that provision.

Also, an issue has been raised about subsidiaries. As we have
more and more a globalized economy, there are going to be more
and more subsidiaries of American-based companies. And what
should be done about that?

And also, as we discuss this, let me just remind us that, as I
said, there have been changes. And in recent agreements, there has
been—this is a total surprise. All right, let us go on for—what is
happening is we now have a controversial issue on the floor.
Enough said.

You know, in recent documents, there has been included the pro-
vision, “Except in rare circumstances, non-discriminatory regu-
latory actions by a party that are designed and applied to protect
legitimate public welfare objectives, such as public health, safety,
and the environment, do not constitute indirect appropriations.”
That is relatively new language.

Plus, the language that some of you have referred to, “Foreign
investors are not hereby accorded greater substantive rights,” and
I won’t read the rest of it, because I think you know.
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So, pick out any of those issues. You have varying points of view.
Take your pick, and help inform us. Shall we go down the row? Ms.
Lee, do you want to pick out any one of the five that have varying
positions to them? Yes?

Ms. LEE. Sure. And let me say that I think there has been move-
ment in the right direction: in the 2002 Trade Act; and in the 2007
agreement that was reached around the trade agreements, we are
moving in the right direction.

Let me just say one thing briefly, then let my colleagues come
in, on the preambular language in the May 2007 deal that is in the
Peru and other pending trade agreements that asserts that there
shall be no greater substantive rights for foreign investors.

My question is whether that is sufficient, to state in the pre-
amble that there are no greater substantive rights when you have
the language, which is very different. Both the procedures and the
substance of the investment rights remain different from what is
available to domestic investors.

Just on the face of it, having the ability to use investor-state dis-
pute resolution is a greater right than what a domestic investor
would have. And so, on the face of it, unless we pull that back pret-
ty substantially, that is a greater right, and it’s in conflict with the
preambular language.

I am not a legal scholar, but I have been trying to read up on
all these issues, in terms of the definition of minimum standard of
treatment and indirect expropriation. It seems to me that the in-
vestment language in international agreements still does not com-
port exactly with the takings language in U.S. law, and that you
have a decision that is made by a different group. The final deci-
sion is not looked at by U.S. courts, it is looked at by these inter-
national arbitral groups that do not have the same familiarity with
U.S. law, or the same history, and so on.

And so, on the face of it, I still think we are at a place where
we continue to have both substantive and procedural issues that af-
ford greater rights, whether we state that they shouldn’t or not.
And that is what I hope we can look at, going forward.

Chairman LEVIN. Ambassador, why don’t you take a pick, any
of those issues or any other issue?

Mr. LARSON. Could I say one sentence about two or three of
them?

Chairman LEVIN. Sure.

Mr. LARSON. Okay. On transparency, as the chairman of the
U.S. chapter of Transparency International, I think it is very im-
portant, and I appreciate the fact that there are two extensive
clauses in here about transparency. I hope we can see whether
those are adequate.

On annex B, I know from the research that Thea Lee and I will
hear from people who think it doesn’t go far enough and people
who think that it has gone too far. And so that is going to be an
interesting part of the work of the panel that she and I will be
working on together.

The last comment I would offer is, Mr. Chairman, on your last
point about no greater substantive rights. I mean, I think the chal-
lenge for U.S. negotiators is that in many—for U.S. foreign inves-
tors in other jurisdictions, we want to obtain greater substantive
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rights for our investors than domestic investors may have in those
countries. That is sort of the value of the BIT.

We understand, as negotiators, that we would generally want to
offer as little as possible, in terms of, you know, the substantive
benefits that foreign investors might get under a BIT here. But
there is clearly a tradeoff between what we want for our investors
in some of the jurisdictions, and what we want to give up, in terms
of rights for foreign investors in our country.

Chairman LEVIN. Let me just have a quick conference. So, we
have one vote. Why don’t we do this? Mr. Brady, why don’t you
take over, and I will go—if you don’t mind—and I will have the
staff take down your question and the answers. And you kind of
take over for 5 minutes. I will come back, and why don’t you now
go and vote, and then you will be next when you come back. Okay?
So, if you—is that okay with you?

Mr. BRADY. No, that is great.

Chairman LEVIN. Okay. And our staff will take down your ques-
tion, and also the answer.

Mr. BRADY. Can I pass some legislation while you are away?

[Laughter.]

hCl}l{airman LEVIN. I think someone would call for a quorum, I
think.

Mr. BRADY. Thanks Chairman, very much. Thank you. And,
again, I think this panel—I will be quick. Thanks, Chairman.

I wanted to visit a little about, one, I think the panel’s points
have been really well made. I want to focus a little on the benefits
and the improvements that have been made in these provisions
over the years.

And if we could, look at the slide panel up there, sort of focusing
first on what Ms. Menghetti had to say about the importance of us
selling American products and services throughout the world.
Ninety-five percent of the consumers live outside the United States.
Selling—those sales are a huge part of our economy.

This investment provision, in various forms, has been put in
place now for more than a quarter of a century. The purpose is to
protect our investments overseas. Some of our companies can ex-
port from here. But if we want a Hewlett Packard to compete with
computers around the world—Procter and Gamble with home prod-
ucts, Coca Cola with their beverages—they often times have to
compete in that region to either produce or service or maintain
their market share.

And the investment option has been a protection we have in-
sisted upon to make sure that in countries that we are in, where
their judicial system perhaps isn’t as mature as ours, their invest-
ment property protections aren’t as strong as the United States’.
We've wanted to make sure our investors have the option to pull
out and go to that dispute resolution process, that arbitration proc-
ess. Again, a panel that both parties agree upon, a panel that cre-
ates consistent—a legal framework to resolve these issues.

What we find is that the U.S. has used this successfully through-
out the years to resolve disputes. California-based Metalclad suc-
cessfully used NAFTA to challenge issues in Mexico. S.D. Meyers,
from Ohio, the same with Canada. We have had U.S. companies
challenge bilateral investment trade issues in Poland to our ben-
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efit, Motorola in Turkey, Occidental in Ecuador, CMS and Sempra
in Argentina, all again using this provision to protect U.S. inves-
tors.

But if you look at the number of foreign investors who have used
this process to successfully challenge the U.S., you will see a blank
piece of paper, because it hasn’t been done. They have brought no
lawsuits under bilateral investment treaties, none under our bilat-
eral FTAs, and 15 to 17 under the NAFTA provision.

One of the reasons is because, for a foreign investor, the use of
going to the arbitration is somewhat redundant, in that they have
very strong protections already in the U.S. law and Constitution.
And when they do challenge it, what they find is, again, the U.S.
provisions from takings to due process and transparency issues all
incorporated in that dispute resolution process, all of which has
helped us.

So, Ms. Menghetti, do you—the belief that this works against
U.S. interests, do you find that to be a credible argument?

Ms. MENGHETTI. Congressman Brady, I do not find that to be
a credible argument.

In the NAFTA cases that have gone forward—and there haven’t
been that many of them, as I said, compared to what happens
every year in a very small area of U.S. jurisprudence—but in all
the NAFTA cases, you know, folks might be able to say, “I don’t
like this one statement that the panel said here,” or, “This one
statement that they said there.” But in all the cases that were de-
cided for investors, if a U.S. court were considering that case, the
investor too would have won, and that is because the principles in
these treaties are very close to—and, frankly, based on—the prin-
ciples we have in our own jurisprudence.

In 2004, the model BIT was revised substantially, and in some
ways made things worse, I would argue, for U.S. investors over-
seas. And we incorporated—and I can’t think of any other inter-
national agreement that does this—we incorporated directly lan-
guage from the leading Supreme Court case on indirect expropria-
tion into the text of our expropriation annex.

Mr. BRADY. Yes.

Ms. MENGHETTI. The problem, I think, for U.S. investors is
really we don’t have enough of these instruments. There are over
2,000 bilateral investment treaties worldwide. The United States is
party to about 40 of them, and about 15 more with countries
through our FTAs.

There are treaties with China between Germany and the Nether-
lands that have investor-state and strong protections against ex-
propriation. Our companies don’t have that. Many OECD countries
have investment treaties with Korea that have investor-state. If, as
was proposed, we took out investor-state from our FTA with Korea,
our investors, our businesses, our economy, and our workers would
be the worse off.

Mr. BRADY. So it is a competitiveness issue, as well?

Ms. MENGHETTI. Absolutely, it is a competitiveness issue.

Mr. BRADY. And that, you know, there has been a concern
raised over the years that this provision could be used to challenge,
you know, state and local environmental regulations. But you
know, improvements in this—one, that hasn’t happened.
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Ms. MENGHETTI. That has not happened.

Mr. BRADY. Successfully. But, two, I get the impression that im-
provements made in 2002 in the Trade Act, and then again in the
May 10th provisions are now parts of our Peru, Panama, Colombia,
and South Korea free trade agreements.

Mr. Posner, you talked about how those improvements have
taken what is, at its basics, a way to export our Constitutional pro-
tections, and improve even greater upon it over the years. Can you
expound?

You are always looking for ways to improve provisions in trade
agreements. Have we seen improvements, and have they been good
for us?

Mr. POSNER. Well, I think we have seen improvement, to the
extent that you had a debate on the appropriate balance between
protecting the interests of U.S. investors seeking to do business
overseas, and the so-called defensive interests, taking account of
the risk that the United States might be sued with respect to a reg-
ulatory action.

So, I see where we are today as an improvement over, say, where
we were in 1982, in the sense that we have now had that debate
and achieved that balance.

In terms of how would any of the improvements that we have
made be interpreted by a panel, what would happen if you had a
case that raised, say, an indirect expropriation and the panel had
to interpret the annex that a number of people have referred to,
how would it do it? What would the conclusion be? It is hard to
say, because we haven’t had that case yet.

So, all we can do at this point is make best guesses, based on
what I think was our good lawyering, frankly, and our best efforts
to accurately reflect the balance that was articulated in the 2002
Act. And I think we have done that. So, in that sense, in coming
from where we were in 1982, when this program really got going,
to where we are today, yes, I think we have improved because we
are more balanced.

Mr. BRADY. Thank you, Mr. Posner. Ambassador, there is a con-
cern that foreign investors could use this provision to challenge our
state and local environmental laws. Yet we have seen states like
California—very aggressive on environmental issues, whether it is
clean air, toxic pits clean-up, Water Quality Control Act, health
and safety code laws, just in the last—well, just in the last number
of years, again, aggressive in environmental actions—unchallenged
by foreign investors, probably more heavily challenged by U.S. do-
mestic companies that have a different view of it.

Do you see the improvements that have been made over the
years as eliminating or restricting greatly the possibility that that
could occur successfully?

Mr. LARSON. Mr. Brady, I was in government at the time that
the 2002 Trade Act was enacted. And the 2004 changes in the
model BIT were made, and so obviously I was a part of that. And
I agreed that they represented a good balance.

I have been out of government since then. And I know, from the
preparation that I have done, along with my colleague, Thea Lee,
that there have—continue to be concerns expressed about this
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issue. There have been concerns expressed on both sides of it,
frankly.

And so, I am certain that this will be a part of the deliberative
process that we will be co-chairing. I am going to be very interested
in hearing the respective views that get expressed. I am going to
not express a view of my own, since I will be co-chairing the proc-
ess——

Mr. BRADY. Yes.

Mr. LARSON [continuing]. Except to say that, you know, it is
public record that I was a part of the process that brought us to
where we ended up in 2004.

Mr. BRADY. Thank you, Ambassador. And, Chairman, I will run
and vote.

Chairman LEVIN. Okay.

Mr. BRADY. Thank you.

Chairman LEVIN. Thank you very much. Mr. Doggett is recog-
nized.

Mr. DOGGETT. Thank you, Mr. Chairman. I have been raising
concerns about investment provisions in our foreign trade agree-
ments. I believe, first, in this Committee in 2001. Modest improve-
ments have been made, but I think your decision to conduct this
hearing is constructive, and each of the witnesses has offered con-
structive testimony looking at this.

I can say, first, what I agree with. I agree with Mr. Brady fully
in his opening statement that our goal is to help bring other coun-
tries up to American standards. Our goal, however, should not be
to give foreigners more rights than Americans have. And simply
putting it in the preamble, as Ms. Lee noted, is constructive, and
a big change, but it may not be sufficient, by itself.

I think that there are several issues the witnesses have touched
on that I will, as time permits, explore. One is the decision of when
it is that we decide we need to use these investor panels to protect
investment interest. As you noted in your comments, Mr. Chair-
man, the question of whether we will have foreign investment here
or American investment abroad, that is not at issue. I support that
concept fully. It is a question of how that investment impacts the
ability of states and localities and the Federal Government to pro-
vide meaningful protection to the environment, to health and safe-
ty.

So, the first question that has to be asked, I think—and I don’t
believe that USTR has had any real set of guidelines about how to
do this—is whether you need any investment agreement or not, or
whether, as we determined with Australia, that their courts are
adequate to handle this.

There is, for an example, the decision to include investor panels
for Korea. There is a body of case law in this country on forum non
conveniens that Korea provides, through its judicial system, an
adequate forum. And, therefore, cases have been dismissed that
would be brought here, because it’s maintained that Korea,
through its court system, provides an adequate system.

Now, if I were a trade lawyer, and I had the choice of going to
a Korean court or going to a panel of other trade lawyers who that
day, instead of being advocates, were arbitrators, I think I would
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clearly prefer the arbitrator panel. But that doesn’t mean that’s
what is in the best interest of the American public.

And so, looking at the way USTR determines whether to have an
investment agreement, and whether we have adequate and clear
standards as to whether they make that decision, is one very im-
portant decision.

I think that the changes that have been made in some of the
agreements that are now being relied on as a reason not to do any
more are there because a few of us raised these complaints about
the lack of transparency. There is some progress that has been
made there. But we need to put those rights to make them mean-
ingful.

And the fact that the United States has yet to have a ruling
against it, I think has to be considered against the backdrop of the
fact that the trade lawyers who are the arbitrators in these panels
are well aware of what the impact would be if the United States
did lose a major decision.

Having raised some of those points, let me begin, Professor
Stumberg, by asking you about the issue of Panama. I am pleased
that, from this witness stand, Secretary Geithner endorsed the leg-
islation that Carl Levin and I have to stop tax havens. And my con-
cern is that not only are taxpayers being fleeced by corporations
who buy a mailbox in Panama or some other sandy beach country,
but I am also concerned about how the subsidiaries of American
corporations can be used to launch an assault on decisions that are
made by a state legislature.

You and others have suggested that these investment provisions
could easily be manipulated to use foreign subsidiaries to gain
rights that the American corporation wouldn’t have if it simply
brought a case directly in Federal court here. Why should we be
concerned about this type of forum shopping by multi-nationals
who don’t want to file a claim in an American Federal court? And
is this already happening? And is there any particular concern
when it comes to Panama?

Mr. STUMBERG. Perhaps it would be helpful to not talk so
much theory, but to take an example. Panama is controversial be-
cause of its banking law, the degree of anonymity or secrecy that
financial institutions or investment banks or hedge funds can
maintain in Panama, versus the United States.

So, your concern about subsidiaries is best understood when you
think about the corporate structures of companies that the U.S.
Government cares about. Most of the big banks and financial insti-
tutions that are involved in the current financial crisis, and who
are sometimes benefiting, sometimes not benefiting from the bail-
out measures, are U.S. companies with domiciles in the United
States, and they also have subsidiaries in Panama, which they
manage for accounting, tax, and other investment purposes.

There is an interesting and disturbing arbitration decision re-
lated to financial services that came out of the Czech Republic just
2 years ago, the Saluka case. In the late 1990s, the Czech Republic
was coping with a crisis of toxic assets. Ironically, the toxic assets
were the result of banks shifting out of the control of a Communist
state economy.
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The government was forced with either letting some institutions
fail, or bailing them out sufficient to maintain stability in the sys-
tem. The Czech government bailed out the so-called Big Four,
under the theory that they were too big to fail. Those happened to
be the four banks in which the Czech government held the biggest
equity stake. Sound familiar?

A bank that was operating in Czechoslovakia, domiciled in The
Netherlands, and owned by a Japanese holding company, took ad-
vantage of the BIT between the Czech Republic and The Nether-
lands. It brought a claim focusing on the minimum standard of
treatment, which includes fair and equitable treatment.

When all was said and done, the ruling was that the Czech Re-
public had violated the minimum standard. Its argument that the
bail-outs were a prudential measure, because the banks that it
bailed out were too big to fail, was not a sufficient objective. It was
not a sufficient rationale for explaining why it was helping those
banks and not the bank owned by the Dutch institution and the
Japanese holding company.

The arbitrators ruled against the Czech government, and the
amount actually is still in question. The latest I heard was that
they were seeking in the range of 3.6 billion crowns. I haven’t con-
verted what a Czech crown is, compared to a euro or a dollar.

That’s a real case, and it shows you that subsidiary structures
matter. The companies can legally strategize to take advantage of
BITs and free trade agreements, and the financial service sector is
a huge and looming issue, because many investors and many insti-
tutions were virtually wiped out. Why do some get the bail-out and
some don’t?

Chairman LEVIN. Okay. Your time is up. Let me suggest this,
that we move on. And, Mr. McDermott, you are next, I think.

Dr. MCDERMOTT. Thank you.

Chairman LEVIN. But before—if you don’t mind, if—when I
went down the row, I skipped three, Mr. Posner, Professor
Stumberg, and Ms. Menghetiti.

Ms. Menghetti—if you don’t mind, Mr. McDermott—you want to
takf:) 30 seconds, just on this issue, and then we will come back to
you?

Ms. MENGHETTI. I

Chairman LEVIN. Just so we have some back and forth.

Ms. MENGHETTI. Absolutely, Mr. Chairman. I don’t know the
precise terms of that treaty—which was not a U.S. BIT, right? I do
know that our BIT has very strong requirements, and denial of
benefits under Article 17 requiring substantial business activity for
the plaintiff in one of these cases. I would have to look into this
other bit a lot further. I don’t believe that that type of scenario can
happen here.

Two other quick points, though

Chairman LEVIN. Okay, let me suggest this. I don’t want to take
too much of Mr. McDermott’s time right now.

We will come back to that, okay? So you have more—I just want-
ed you to have a little time to have some back and forth. So my
colleague and friend, Mr. McDermott——

Dr. MCDERMOTT. And I assume, Mr. Chairman, too, you are
welcome—and I would like to hear her other two points. Since we
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don’t have time for them right now, they can supplement in writing
so that we will have that.

Chairman LEVIN. Absolutely, absolutely.

Dr. MCDERMOTT. Thank you.

Chairman LEVIN. We are going to see how long you can go and
how long we can go. And there may be another vote interrupting
us, because this is a controversial issue before us. It’s the supple-
mental.

So, Mr. McDermott, you are next.

Dr. MCDERMOTT. Thank you, Mr. Chairman, I guess, for hav-
ing a chance to ask questions.

I would like to ask the panel. Is it right to assume that only in-
vestors have a private right of action? Mr. Posner.

Mr. POSNER. Yes, there are certain threshold questions in in-
vestor-state dispute settlement. To be a claimant, to actually be
able to bring a claim to arbitration, you have to be an investor of
a Party. You have to have an investment in the territory of the
other Party. Or, in some cases, we have what’s known as pre-estab-
lishment rights.

So, if you sought to make an investment, you made every effort,
but you were kept out of the market because of discriminatory
treatment on the part of the other government, you might be able
to bring a claim with respect to that pre-establishment phase.

But the short answer to your question is, yes, you have to be an
investor or somebody who is seeking to make an investment, and
is being blocked in order to go to arbitration.

Dr. MCDERMOTT. Ms. Lee.

Ms. LEE. I think that is a very important question, and I would
disagree that it is obvious on the face of it that only investors
should have private right of action.

If you look at the trade agreements, investors have a privilege
that no other group—not a union, not a non-governmental organi-
zation—has, to challenge whether the other party to the agreement
is living up to its obligations or not.

We have talked a lot about whether unions, for example, should
have the right to sue another government if it is not in compliance
with a labor chapter, and whether we would have the opportunity
to bypass our own government, so that we wouldn’t have to con-
vince our government to bring that case. Everything but the invest-
ment language in the trade agreement is adjudicated on a govern-
ment-to-government basis.

I think it creates a huge imbalance in the trade agreements, cer-
tainly, if you give one group, private investors, the right to sue.
Even in the context of the bilateral investment treaties, it creates
an imbalance between private companies and governments. Gov-
ernments have an obligation to protect the interests of their citi-
zens. They have a democratic process for determining the level of
regulation, whether it’s public health or the environment.

To give an individual company the right to sue and to create a
tax liability when it is successful is an enormous step, and one that
I think should be rethought.

Ms. MENGHETTI. Congressman McDermott.

Dr. MCDERMOTT. Yes?
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Ms. MENGHETTI. If I could just make one—two points about
that, one is an investor should not be thought of as a business. So,
an organization that goes overseas and opens an office for other
purposes and invests capital in that country could be an investor.

And the other point I would make is it is very interesting that
investor-state dispute settlement—we see it under our BITSs, now
our FTAs—we also see it in agreements that—say the World Wild-
life Fund, an environmental, non-government organization has
with foreign governments in tropical timber conservation, where
there is a debt swap, and the governments make certain commit-
ments. Those international—those environmental organizations
have sought precisely these rights in those areas, as well.

And so, it’s not something, I think, just confined to businesses.
But investors, the reason you have investor-state as opposed to any
other parts of a broader FTA is the investor is overseas. They are
subjecting themselves to a foreign government’s activities and ac-
tions. No other actor, if you're not an investor, is put in the same
place.

Dr. MCDERMOTT. The reason I asked the question is that I re-
member—we have been going around and around on this issue for
some period of time. And the most classic case was—or that I re-
member—was the gasoline additive produced by a Canadian com-
pany that—and which they sued the State of California for their
law that said they couldn’t have it any more. And they won.

And are we in that same place? Did they not win?

Ms. MENGHETTI. The U.S. Government won that case, the
Methanex case.

Dr. MCDERMOTT. And the Canadian firm

Ms. MENGHETTI. The Canadian firm lost. And in fact, the Ca-
nadian firm had to pay damages to the U.S. Government.

Dr. MCDERMOTT. And who was it that gave the evidence? Did
they just defend the right of California to protect the common
good?

Ms. MENGHETTI. I believe it was the Department of State’s,
the Legal Advisor’s Office, which did the defense.

Mr. POSNER. That’s right. In any of these cases, whether it in-
volves a measure of the U.S. Federal Government, or a state gov-
ernment, or a local government, it is the United States, and in par-
ticular the Legal Advisor’s office within the Department of State,
that defends the measures.

I could elaborate on that more, but it goes to a point that I think
Mr. Brady alluded to earlier, which is that when you go to arbitra-
tion, the only remedy you can seek is damages, money damages. So
it is not as if, in the Methanex case, to use that as an example,
the Canadian investor in that case could have sought to compel
California to do something that it didn’t want to otherwise do, in
the interest of regulating on behalf of the consumers of California.
The most that Methanex could have gotten, if it had won, which
it did not, was money damages from the U.S. Government.

Dr. MCDERMOTT. And that same thing, then, could be hap-
pening with our bail-out money to banks. If there is some creative
lawyers in some countries, we may wind up, our $700 billion bail-
out of our banks—Mr. Stumberg.
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Ms. MENGHETTI. I think that’s not the case. I mean, in 2004,
one of the very big innovations put into our model BIT was this
prudential carve-out—that governments have the right to take
measures, precisely financial measures, if they need to, for pruden-
tial reasons.

The bail-out that we have seen, the TARP, has not been discrimi-
natory. I don’t see any allegation that it has come close to violating
anything our government has committed to.

Mr. STUMBERG. The question about the prudential carve-out
was raised in Ambassador Kirk’s confirmation hearing. It’s a two-
sentence exception. The first sentence says nothing in the agree-
ment should stop a government from taking prudential measures.
The second sentence says that governments may not take advan-
tage of the exception, if to do so would avoid their obligations
under the agreement. It appears to be self-canceling. Or, perhaps
it creates a burden of proof in favor of the investor and against the
government.

That is the kind of question I am trying to raise to your atten-
tion, where I am not arguing that there shouldn’t be investor pro-
tections. I am saying that these are very complex agreements. We
learn as we go. And every time we anticipate a new factual sce-
nario, we should take advantage of it. We should be prudent and
manage future risk, and do things like tighten the screws on that
prudential exception.

If you want a good model for one, go back to NAFTA. NAFTA has
a one-sentence prudential exception, and it says, “Governments
may take prudential measures, and that will not be a violation of
this agreement.”

There are hundreds of billions of losses, as you know, in the U.S.
financial markets, and there is a great deal of de facto uninten-
tional picking and choosing going on between institutions. We have
no idea what the potential upside of our liabilities are, in that re-
spect.

Chairman LEVIN. Mr. McDermott, I think we will turn it over
to Mr. Etheridge, and then we can come back. Mr. Etheridge.

Mr. ETHERIDGE. Mr. Chairman, thank you. And let me thank
you all for spending the time here this morning. I know it has been
a long morning, and I appreciate it.

Mr. Posner, let me ask you a question, since you have—as some-
one who has worked at the corporate level, as well as having been
staff level, you have a little bit more of a unique perspective—and
then I will ask the others to comment.

And my question is, are there specific changes that you would
recommend to our FTAs and BITs that would provide legal cer-
tainty, and facilitate investment that would help provide economic
zgrowtl; to American companies, companies here in the United

tates?

Mr. POSNER. I think that the short answer is no. I think what
you have in our current model is a core set of protections that Am-
bassador Larson alluded to earlier.

When the U.S. investor goes overseas, sets up shop in the terri-
tory of another country, really these are the main protections. This
is the essence of what it’s looking for in its relationship with that
other country. It wants to know that it won’t be discriminated
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against. It wants to know that if its property is taken, that it will
be compensated promptly, effectively, and adequately. It wants to
know that it will be entitled to a certain minimum standard of
treatment.

So I think those core elements have been there since 1982. They
continue to be there. What we have done in the intervening 27
years is to make certain adjustments, I would say, at the margins
to start to take into account the fact that, as we enter into these
agreements with bigger economies—with economies that are mak-
ing investments in the United States, there is a possibility we
might be sued. And there has been more thought given to how we
would respond to that.

So, the short answer to your question, Mr. Etheridge, is no, I
can’t think of any change that I would make.

I would, if I can sort of just tack on one sentence in response to
Professor Stumberg’s point, with respect to the prudential excep-
tion for financial services, in fact, it is not a one-sentence exception.
There is an entire page that sets out a special procedure where fi-
nancial regulators of the two countries that are Parties get to-
gether and work through these issues, the same way they would
if there were a complaint made with respect to a tax measure.

So if a country were challenging a tax measure of the United
States or Peru or Chile, or whatever other country, and said that’s
expropriatary, there would actually be a dialog that takes place be-
tween taxing authorities to sort that issue out before you even ever
got to a panel.

It is the same with prudential measures. So it illustrates the
point, I think, that we have a good balance. I can’t think of any-
thing that I would change, because I think if you did you would
move in one direction or the other, and that would really disrupt
the balance and crater the program.

Mr. ETHERIDGE. Anyone else?

Mr. STUMBERG. Sure, if I could respond. Hopefully there is al-
ways that kind of dialog in investor-state disputes. The procedures
require the parties to try to get together and work out a pragmatic
solution first.

In this case, what the investment chapter requires is that that
dialog must include the taxing authorities, or the prudential au-
thorities of the country. If they don’t agree, then the case still goes
forward to an arbitration panel.

So, Ted is right to point out the fact that there is built-in dialog
here. But it is part and parcel of the usual process. It is just much
more explicit.

Mr. ETHERIDGE. Ms. Lee.

Ms. LEE. Mr. Etheridge, in answer to your question about
whether there are any reforms, there is a short list on page five
of Professor Stumberg’s testimony, that I think is a good summary
of the areas that you would want to look into. There are some sug-
gestions for how to narrow some of the definitions and the stand-
ards, and clarify where the language is unclear, where the lan-
guage has been interpreted differently by different dispute panels
over the years. We have put ourselves in a vulnerable position,
where we are hoping that the dispute panel will decide in a certain
direction, and that they will take one tack over another. When we
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have something as important as this issue, which affects both the
United States, as well as the outward investment and unions and
our brothers and sisters in developing countries, we should narrow
the language so it says exactly what we want it to, and we won’t
have this problem with differing interpretations, or hoping for the
best out of a dispute panel, because we will have clarified that lan-
guage.

Mr. ETHERIDGE. Mr. Larson.

Mr. LARSON. Very briefly, I tend to the view that these issues
have been though through very, very carefully. So I don’t want to
give the impression that what we have now has—is necessarily
bad. I do think that we have been assigned to have a look and see
if it can be made better. We need to do that.

One area that certainly is different today, looks different today
than it did five years ago, is financial services, and the whole issue
of safety and soundness. And you can look at it from two perspec-
tives. One is there is more regulation and more attention on what
governments ought to do to ensure safety and soundness of institu-
tions. That is for sure. There is also a very clear recognition, I
think, that investment from abroad has been a very important con-
tributor to the ability of our financial system to respond to the cri-
sis that we’ve faced over the last 2 years.

So, we have work to do. I just don’t have a pre-conceived answer
to your question.

Ms. MENGHETTI. If I might, I tend to agree with my colleague,
Mr. Posner, that we don’t need to see new improvements. I am
happy to discuss them, I think they always should be discussed. I
am quite alarmed, in fact, by the proposals made at the end of Pro-
fessor Stumberg’s testimony, which I have just been looking at.
And with the Committee’s permission, I would probably like to sub-
mit something for the record on those.

What I think we really need is more of these treaties. There are
over 2,000 of these BITs around the world. The United States is
party to about 40, and about 15—with 15 countries in our FTAs.
The United Kingdom, Germany, others have very strong BITs, and
they have them with countries like Korea, with investor-state. Ger-
many and The Netherlands have a BIT with China that has strong
expropriation standards and investor-states. Our companies, our
economy, and our workers are losing the competitive battle with
the lack of more BITs that we don’t have.

Mr. ETHERIDGE. Thank you, Mr. Chairman. I yield back.

Chairman LEVIN. Mr. Pomeroy.

Mr. POMEROY. Mr. Chairman, thank you for this hearing. And
I apologize for missing so much of it, in light of conflicts that I just
simply couldn’t avoid.

The inquiry, I believe, is so extremely important, because this no-
tion that the way we have been doing trade is the way we will do
trade going forward, bring on the next trade deal, would be a very
erroneous notion, relative to the feeling across the country, and cer-
tainly the feeling in this congress.

And so, essentially, this kind of inquiry—where are the soft spots
in the trade deals, how do we make certain that legitimate ques-
tions that people have about the wisdom of what we’ve done are
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being addressed, and how can we make sure we don’t repeat errors
going forward, all of this is extremely important inquiry.

Having missed virtually the entire hearing, I am not going to ask
questions that have probably been covered already. I will continue
to review the statements and, again, appreciate very much your
leadership on this panel. And I hope, with the spirit of bipartisan
accord, we can continue this type of inquiry. I think it is very, very
important to the institution we represent on trade. Thank you.

Chairman LEVIN. Well, thank you. Let me just ask—do you
have a few more minutes? I mean, you have been very patient. Are
you willing?

I think the importance of this subject, and also the spirit ex-
pressed by Mr. Pomeroy, which I think you know is very much
mine, makes it, I think, useful if we spend a few more minutes.
Okay?

Kevin, Mr. Brady, do you have anything further?

Mr. BRADY. Sure. Just again, [—Chairman, thanks for holding
this hearing. I do think it’s important for us to be looking for ways
to improve issues.

This provision has proven to be very helpful to our ability to sell
U.S. products overseas, to sell our services. And it has been, I
think, critical in attracting investment. Just like a company, you
would rather be one that people want to invest in than a country
(sic) you don’t. And this has been critical in attracting investment
that supports five million U.S. jobs—also critical.

I want to address a couple of points that have been raised very
thoughtfully by our Members. One is the concern that in Panama,
or in any place, that some shell company could locate there, and
then bring a cause of action against their or U.S. law.

Up on the screen is the language from the Panama trade pro-
motion agreement that deals with the issue. And, basically, it says
to the point if the enterprise has no substantial business activities
in that territory, other than just owning or controlling, that their
benefits may be denied under this chapter. In other words, the
shell company, I guess, could file a claim, but not very likely to suc-
ceed.

There has been concerns, perhaps, a foreign company could lo-
cate in the U.S., again, use a shell company or otherwise, and chal-
lenge our U.S. environmental, state, and local environmental regu-
lations but also—again, because of improvements to the provision
language in our agreements and investment treaties—say “except
in rare circumstances, non-discriminatory regulatory actions by
party that are designed and applied to protect legitimate public
welfare objectives, such as public health, safety, and the environ-
ment do not constitute indirect expropriations.”

Again, we took efforts and actions to limit the likelihood that
that would occur. So I think some of these issues have been ad-
dressed, and have proven to be good improvements to this provi-
sion.

But I wanted to ask Mr. Posner, I guess, because you raised it
in testimony. You talked about the balance that, as we provide and
seek greater protections for our ability to sell American products
throughout the world. That reciprocity exists, so you have to weigh
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that balance against the rights that are provided in a reciprocal
trade agreement.

Can you talk—since you were so instrumental in 2002 improve-
ments—can you talk a little about that? Because I actually think
that is an area we don’t spend much time thinking about in this
provision.

Mr. POSNER. Sure. Going back to 2001, 2002, you had started
to see more and more claims against the United States under
NAFTA. You saw the Methanex claim that Congressman
McDermott alluded to earlier. There was a claim involving an in-
frastructure project in Massachusetts. There was the Loewen case,
the so-called Mississippi funeral homes case. So you had a number
of cases which caused observers of these agreements to think more
carefully about what happens when the United States is sued. Are
we adequately protected?

In response to that concern, we did a number of things. One is
with respect to expropriation, and the annex that some people have
referred to. There was a concern that an investor-state arbitration
tribunal might interpret the concept of expropriation in a more ex-
pansive way than a U.S. court would interpret the concept, the par-
allel concept, of takings.

To ensure that that did not happen—as Ms. Menghetti referred
to—we created this annex. And in drafting that annex, what we did
was we went back to the seminal Supreme Court cases in the area
of regulatory takings, the famous Penn Central case which many
are familiar with

Mr. BRADY. Yes.

Mr. POSNER [continuing]. We looked at the factors that the U.S.
Supreme Court and lower courts looked to in determining whether
a regulatory action constitutes a taking. We drew on those prin-
ciples, and put them into the annex. So I think that was one very
important thing that we did.

We also were mindful of the fact that, in a sense, there is a con-
nection between the risk of being sued and transparency. We
thought if the process is more transparent, stakeholders will be-
come familiar and more comfortable with it. They won’t see this as
some star chamber that is deciding things in an untoward way. We
insisted upon transparency. That has now become a cornerstone of
our investor-state processes.

There was also a question back in 2001 about the meaning of the
so-called minimum standard of treatment. In particular, there was
a concern that an arbitration panel would take a concept like fair
and equitable treatment, and say, “Well, that is an entirely subjec-
tive concept, a standardless concept. I can decide—I, as arbi-
trator—can decide what it means.”

There is a concept in the world of international arbitration that
goes by the Latin term ex aequo et bono, that an arbitrator can de-
cide based on what it thinks is fair. And there was a concern that
panels would take that provision in U.S. treaties and interpret it
in that way.

So, we closed that door by saying, “No, you interpret that concept
in accordance with the customary international law of minimum
standard of treatment.” And there is a very well-developed law,
over a century old, on what that concept means.
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Those were the main features that we put in there in recognition
of precisely the concerns that you have identified. Thank you.

Chairman LEVIN. Okay. I think——

Mr. BRADY. And, Chairman, the only point in asking that last
question was that I think it is important to keep improving our
agreements at every shot, but also it’s important not to sort of fall
to the temptation that everything before us is bad. There have been
good improvements in this provision that we ought to embrace as
we work forward. Thank you.

Chairman LEVIN. Okay. And then, as I turn to colleagues, lan-
guage that we know regarding shell is there.

I think an issue has been raised here—and perhaps the sub-
committee will consider this—where the entity in another country
is not a shell. And this is going to occur more and more during
globalization, right, where you have a subsidiary that isn’t a shell,
but a real thing. And I think the question becomes does that sub-
sidiary—which, let’s assume is a true subsidiary, it doesn’t call all
the shots, you know, et cetera, et cetera—would it have access to
an arbitration panel which would not be true otherwise, of its home
corporation?

That is a different issue, is it not, than—Ted, Mr. Posner, do you
want to

Mr. POSNER. Yes. I will just say briefly, first of all, the denial
of benefits article, which Congressman Brady has distributed and
put up on the screen, that’s one half of the picture. So you can’t—
a mere shell could not bring a case against the United States. We
all agree on that.

Your question, Mr. Chairman—if it had substantial business ac-
tivity in the other country, could it bring a claim? And the answer
is, yes, if it’s bringing a claim with respect to an investment that
it has made in the United States.

So, if you had a situation—take a big U.S. corporation that estab-
lishes a small subsidiary in Panama or some other country. The
mere fact of its having substantial business activity in the territory
of that other country is not enough for it to bring just any claim
against the United States. It would have to bring a claim with re-
spect to an investment that it owns in the United States, that it,
the foreign subsidiary owns. That’s a pretty high bar.

The prospect of a company arranging its business dealings on the
possibility that one day it might want to bring a claim against the
United States with respect to an investment that the subsidiary
owns in the United States I find rather implausible.

Chairman LEVIN. Yes, Professor Stumberg, and then I will turn
to my colleagues. Yes?

Mr. STUMBERG. Well, Ted

Chairman LEVIN. By the way, this is why we are having this
hearing, to raise these issues and have the responses. Professor,
take a minute, and then I will turn it to one of my colleagues.

Mr. STUMBERG. Well, to my colleague, Mr. Posner, I would say
the law school I went to taught me that one of the lawyer’s chief
roles is to help one’s corporate clients structure their operations, to
create an architecture that takes advantage of a complex array of
legal features: tax law, corporate law, environmental and economic
regulation.
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The State of Delaware is a living monument in the United States
to the legal imagination, and how frequently lawyers do, in fact,
help their clients structure the architecture of which subsidiary is
incorporated where, to take advantage of legal opportunities.

Ms. MENGHETTI. One

Chairman LEVIN. At this point—is there an example, I guess?

Ms. MENGHETTI. Could I——

Chairman LEVIN. Yes?

Ms. MENGHETTI. I was going to suggest the example is this.
We have an over 20-year-old bilateral investment treaty with Pan-
ama. We have never seen this case. We have never seen that type
of structuring that Ms. Posner described would have to happen to
come within the treaty

Chairman LEVIN. How about other places than Panama? Has
that happened?

Ms. MENGHETTI. Not against the United States, it hasn’t. And
that is probably, in significant part, because the United States has
such a good legal system.

Chairman LEVIN. All right, Mr. Doggett, you are next.

Mr. DOGGETT. Thank you very much, Mr. Chairman. Ambas-
sador Larson, the Joint Committee you have seems to me to be a
constructive step forward in trying to address some of the concerns
that I have, even though we may have a somewhat different per-
spective about how far-reaching those are.

Do you have a feeling at this point as to when you will have any
kind of report that a Committee might benefit from?

Mr. LARSON. Not as specific, Congressman, as I would like to
be able to give you today. Ms. Lee and I had a conversation in the
last couple of days with representatives of the government, USTR
and the State Department. We—I think we have collectively agreed
that she and I and the government need to sit down and map out
the next steps. We want to hear those issues that the executive
branch thinks are very high on their list. We have heard a lot out
of the conversation today, and I would like to thank the chairman
for the opportunity to, you know, get this input to our work.

One of the things we have to talk about is time table. I know
that there is a hope that this could be expeditious, but we also
know that these are thorny issues, and——

Mr. DOGGETT. And I suppose it doesn’t have to be all at once.
You may resolve some issues without resolving all issues.

And so, hearing from you, I would just say it would be construc-
tive—the kind of conversation from the differing perspectives that
you and Ms. Lee have in addressing these issues is very much the
kind of conversation that I think the chairman is facilitating in this
committee for the first time, not just the first time today, but try-
ing to get a discussion of what a more modern trade policy would
look like.

And I would ask you, Ms. Lee, as you do that, to look at this
issue of when it’s appropriate, as a preliminary matter, to have an
investor tribunal of this type. It is appropriate, in some cir-
cumstances. Despite the questions that I have about it, I would
hate to be investing in some countries if I had to rely just on their
local courts.
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But I think that USTR in the past, under Democratic and Repub-
lican Administrations, has had a tendency to just listen to whoever
might have a business claim there, the fraternity of trade lawyers,
and not consider the broader issues. And I think we need to look
at the forum non conveniens law, and at other considerations, to
determine what is appropriate.

Ms. Menghetti, I hope you will give a full critique of what Pro-
fessor Stumberg is talking about, because I can see issues with
some of these, and some of them are somewhat appealing to me,
as ways to try to address this.

And I want to ask you, Professor Stumberg, about one of those.
I know there was a time in this country—in fact, it concerned
President Roosevelt a great deal—that, you know, it was viewed as
a taking of a company’s profits if you had a child labor law, or if
you set minimum standards for how many hours a week someone
had to work. No one is suggesting that we’re going back to those
kind of conditions on those issues, but the decisions of the courts
of the 1930s and the 1920s, and substantive due process are very
different, though there are, certainly, jurists in recent times who
have urged that point of view.

What does it mean to say that you believe we should follow the
position of the U.S. brief in Glamis, with reference to minimum
standard?

Mr. STUMBERG. Well, it’s about due process. There are two fla-
vors of due process, going back to the Supreme Court cases before
1934. One flavor, which is alive and robust today, is procedural due
process, the basic ideas of fairness in courts and agencies.

The now obsolete notion in terms of U.S. Constitutional law is
called substantive due process, by which the courts put themselves
in a position to second-guess and overturn legislation. The Lochner
case you referred to was about workers’ hours.

It is substantive due process that was the mechanism used by
the arbitrators in the financial services case, the Saluka case,
which came down 2 years ago out of the Czech Republic. That’s
why I am concerned that the DNA of substantive due process is
alive, and arbitrators are using it to second-guess the policy deter-
minations of National Governments in terms of how to manage
their bail-out strategies, and which economic emergency measures
are appropriate.

Mr. DOGGETT. Thank you. And I hope you will flesh out your
specific proposals, just as Ms. Menghetti would give the critique of
it.

And I would just say, in closing, Mr. Chairman, thank you for—
again, for doing this. I think when the congress approves an inves-
tor-state tribunal, we are making a decision that our open federal
justice system is not the appropriate forum, that we need to move
to an unelected tribunal to do it. It has great potential con-
sequences for the taxpayer, who might ultimately be called on to
fund one of these judgements, and it has great potential for harm
to the ability of our governments to enact reasonable environ-
mental, health, and safety laws.

That has to be considered in balancing it against the need to pro-
tect our investors at home and abroad. And I think today’s hearing
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takes us a step forward in trying to reach a reasonable balance.
Thank you very much.

Chairman LEVIN. And, of course, one dilemma we face is if we
insist on a tribunal in terms of actions of another country, can we
insist that they use our courts? And we have thrashed—we have
talked about these kinds of issues, and we did, in terms of worker
rights provisions, if I might say so, where we insisted that there
be parity.

And so, you raise an important issue, but I think we need to look
at it—I know you agree—kind of in a well-rounded way.

Well, are we done? Yes, Mr. McDermott.

Dr. MCDERMOTT. Mr. Chairman, I know you all see those cam-
eras up there on the wall behind us. And for those people who are
watching this, it looks like a pretty arcane subject. And I am not
a lawyer, and I am not a banker, and I am not involved in inter-
national trade. But what I am interested in is that Members of
Congress have the opportunity to establish good public policy, and
then not have it taken away by some trade agreement or arbitrary
group of tribunals some place.

So, Mr. Stumberg, I would like at least your observation as to
what you think is the most protective of the public common good
that we could do in these laws to change, alter—I understand
money is important. I mean, God knows, we cannot do without
money, right? But money does not necessarily, in my view, trump
the common good.

So, I want a system of trade agreements that does not trump the
common good, whether it is in Honduras or the United States. And
I would like to hear from you what you think we ought to do with
this issue.

Mr. STUMBERG. Let me limit my answer to the two most im-
portant investor protections. Recall earlier what you were talking
about America’s defense team and the offense team. The defense
team is a crack squad of lawyers at the U.S. State Department,
and they successfully defended the California measures in the
Methanex case, which we should all celebrate.

My radical proposal, Linda, for improving the——

Dr. MCDERMOTT. Let me just stop you right there. One thing
on that bunch, on the defense side.

Mr. STUMBERG. Yes?

Dr. MCDERMOTT. Have there been things done in the last Ad-
ministration to weaken that division of the State Department, and
their ability to protect the common good?

Mr. STUMBERG. Not to my knowledge.

Dr. MCDERMOTT. No?

Mr. STUMBERG. They are healthy and thriving.

Dr. MCDERMOTT. Okay.

Mr. STUMBERG. They won the Methanex case, and they got the
arbitrators to adopt the following one-sentence conclusion about the
scope of expropriation. May I read it to you? I am proposing this
as yet a further improvement.

“As a matter of general international law, a non-discriminatory regulation for

a public purpose, which is enacted in accordance with due process, and which af-

fects the foreign investor, is not deemed an expropriation.” That is more protective
of the public interest than even the crafted language that Mr. Posner was talking
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about before. I would submit that idea as the best the State Department’s lawyers
have accomplished: it is the high water mark of clarity in an arbitral decision.

And then, with respect to the other investment protection, the
minimum standard of treatment, the so-called substantive due
process issue, the brief of the State Department’s lawyers in the
Glamis case is a masterpiece.

Unfortunately, it is a long masterpiece. But if you look at page
221, you will see that——

Chairman LEVIN. It is long.

Mr. STUMBERG. You will see that definition——

Dr. MCDERMOTT. I will have my staff write down, “221.”

Mr. STUMBERG. And I will leave it for you. The customary
international law treatment of aliens, which the State Department
lawyers have, in scholarly fashion, illuminated in a way that is a
logical, tight and unambiguous definition. It is tighter, more clear,
and less risky than even the improved language in the draft Pan-
ama and Korea—free trade agreements.

So, I would submit page 221 of the brief of the State Department
is the United States Government’s lawyers’ best guidance on how
to clarify this investor protection.

Dr. MCDERMOTT. Okay, anyone else want to make a quick
comment? You have got a minute. Ms. Lee.

Ms. LEE. I just wanted to make a quick comment about the
broad issue here. I certainly understand, from the point of view of
American companies, that they want the strongest possible protec-
tions when they go overseas. I sympathize with that.

But I also think it is important that we clarify that the interests
of the United States are not entirely synonymous with the interests
of U.S. multi-national corporations. Particularly when I talk about
my members, working people, the outward foreign direct invest-
ment in many cases—not every case, but many cases—is about tak-
ing our jobs and moving them to another country, and then seeking
the kinds of protections in that country that they would have had
if they had stayed home in the United States of America.

So, it is not an irrelevant issue, it’s not an arcane issue for our
members. This is the intersection of trade and investment. It is all
about globalization and outsourcing and offshoring and who is tak-
ing care of workers and communities and the environment back
home.

And we care also, as you do, I know, about whether this is good
governance for developing countries, whether they are giving up too
many rights because the corporations in the United States are so
powerful and have the best lawyers and good teams, and they can
afford—they have deep pockets. U.S.-based multinational corpora-
tions can bring these cases to challenge domestic laws in other
countries. For example, in Mexico, Metalclad challenged the Mexi-
can government’s decision not to grant the permits to have a toxic
waste disposal in a place where they thought it wasn’t environ-
mentally appropriate.

The issues are tremendously important. The competitiveness of
U.S. companies is not the same as the profitability of U.S. compa-
nies operating abroad. We would define competitiveness as the
ability of U.S. companies who are operating on American soil to
survive and thrive in a global economy.
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We just need to remind ourselves what the ultimate goal is of
our trade and investment policy—that it’s not to have more trade
and investment for the sake of that, it is to make sure that trade
and investment is serving the social goals. Thank you.

Dr. MCDERMOTT. I yield back the balance of my time.

Chairman LEVIN. Mr. Herger.

Mr. HERGER. Thank you, Mr. Chairman. Ms. Menghetti, we fre-
quently hear the allegation that U.S. companies that have invest-
ments abroad have somehow turned their back on the United
States in search of low-cost labor and other weak regulatory stand-
ards. I am pleased that some of my colleagues have joined me
today in pushing back on that notion.

The facts simply tell a different story. Foreign operations com-
plement U.S. operations. One particular fact that caught my eye is
that the overwhelming majority of existing outbound U.S. foreign
direct investment goes to developed country markets, like Europe
and Canada, that have strong labor protections. Right now, only 1
percent of U.S. foreign investment goes to China, for example.

Ms. Menghetti, how does the fact that most U.S. investment is
in high-wage countries reconcile with the perception some people
have that this investment is simply offshoring American jobs to
low-wage countries in search of increased profits?

Ms. MENGHETTI. I think it absolutely contradicts that type of
allegation about outsourcing. As you indicated, most U.S. invest-
ment abroad is in high-wage countries. When companies go over-
seas to invest, they do so for many, many reasons. They do so, in
primary part, to be able to access the 95 percent of the consumers
outside the United States, and those with the greatest purchasing
power. And those are in the highest wage countries.

I believe Congressman Brady said at the outset the very striking
statistic that the output of U.S. subsidiaries overseas, the vast ma-
jority of it, over three-quarters of it—stays outside the United
States. Or, actually, it’s much higher than that, it’s 95 percent of
the U.S. output of U.S. subsidiaries overseas stays overseas. About
five to 7 percent comes back to the United States. This isn’t about
outsourcing. This is about making the U.S. economy, U.S. indus-
tries, and our U.S. workers stronger.

I have companies who tell me that one dollar out of every four
that they pay their U.S. employees is because of their overseas op-
erations. Overall, for U.S. companies that are globally engaged,
about half of all their income comes from their operations overseas.

Foreign investment strengthens U.S. companies. It strengthens
the U.S. economy, and provides very good-paying jobs for U.S.
workers, and strengthens the ability of companies to have those
workers here in the United States.

Mr. HERGER. Thank you. And, Ms. Menghetti, in your testi-
mony you talked about how important it is for the U.S. service sec-
tor to be able to establish foreign operations to serve customers in
those markets. That statement seems to reconcile with data I have
seen from the Commerce Department that shows that virtually all
the growth in the employment of U.S. companies’ foreign operation
has been in sectors other than manufacturing. Would you agree
with that conclusion?
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Ms. MENGHETTI. I absolutely would, Congressman. For U.S.
service suppliers, the vast majority of their sales have to be sales
from their overseas subsidiaries to the local market. There is
some—cross-border services sales, but most of it is affiliate oper-
ations.

You can’t provide banking services, you can’t provide other serv-
ices sitting here, in the United States, for the most part. And that
is exactly why the United States service sector, one of our most vi-
brant sectors, has really been able to benefit from overseas invest-
ment. And that helps us back here, in the United States, because
a lot of the basic documents that those service providers use in
their overseas markets—policies, manuals, and other research and
development—that still stays back here, in the United States, and
grows the U.S. companies back here, home, as well.

Mr. HERGER. Thank you very much for your testimony. This is
very important. It is so easy to get caught up on the thought that
these issues are hurting our economy when, in essence, we need to
be encouraging this type of effort and investment, because it ulti-
mately helps us and helps our workers, and helps the U.S. econ-
omy.

So, thank you very much. And, Mr. Chairman, I yield back.

Chairman LEVIN. Okay. I will resist the temptation to comment
on that. Because my plea is that we try to look at various sides of
an issue. Mr. Herger, when you say, “ultimately, it benefits,” it
doesn’t always.

And this isn’t a hearing on manufacturing, but if it were I think
I could give you some very prime examples of where it is more com-
plicated than that. And we are going to be in the manufacturing
area in the next days, discussing the very issue of the interaction
of globalization and how it works out for people who work here.

And so, indeed, I think the thrust of this hearing is to—and it
has been, I think, extremely, very useful—is to try to take a fresh
and a well-rounded view of these issues. And, Ms. Lee and Ambas-
sador Larson, you are now charged to carry that on. And we want-
ed to have this hearing, in part, so we could provide input, and in
part because we want there to be a lot of interaction in the days
ahead.

So, Ms. Menghetti, you are going to send us some further mate-
rial. I think, Professor Stumberg, you have been asked by Mr.
Doggett to send some further material. And the others of you, if
you would like to do that, do so, I think in the case of the ambas-
sador and Ms. Lee, you probably will refrain from that as you un-
dertake your responsibilities. And we are hopeful that, as you say,
you will proceed expeditiously.

Well, I want to thank my colleague, the Ranking Member, and
my colleagues on all sides. This, I think, has set an example of the
kind of approach of hearing we are going to have as we craft a com-
prehensive new trade policy for the United States of America.

Thank you very much. We are now adjourned.

[Whereupon, at 1:07 p.m., the Subcommittee was adjourned.]

[Submissions for the Record follow:]
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Statement of Chevron Corporation

Pursuant to the notice for the May 14, 2009 Subcommittee Hearing on Investment
Protections in U.S. Trade and Investment Agreements, Chevron is pleased to submit
these comments for the record. The issue of international investment protection is
critically important to Chevron. We are a leading international oil company with
major operations in the world’s most important oil and gas regions. We have exten-
sive international investments in refining, fuels and lubricants. Other interests
range from chemical production and mining to energy research and nanoscience. We
also operate power facilities and are the world’s largest producer of geothermal en-
ergy. We urge the Committee to support a strong program to expand investment
protection agreements and resist weakening the high quality standards reflected in
the 2004 Model Bilateral Investment Treaty (BIT), which risks further narrowing
of the provisions vital to protect U.S. interests abroad.

Investment protection is an issue with real-world implications—a substantial por-
tion of Chevron’s overseas investments are made in countries without high-quality
investment protection agreements with the United States, even as many of these
countries pursue investment agreements with other trading partners. Sustained
progress toward a comprehensive global investment protection regime is necessary
to both reduce the risk associated with overseas investments and to ensure that
U.S. companies are not disadvantaged against foreign competitors whose invest-
ments are protected by such agreements. High-quality investment protection agree-
ments, along with measures to promote good governance and the rule of law, are
indispensible to provide a level playing field for U.S. companies operating abroad
and to ensure that we have the tools available should we be subject to expropriation
or nationalization of our assets.

High-quality investment rules are crucial to maximizing global economic growth,
and investment protection has particular relevance for energy investments. The
International Energy Agency estimates that around $26 trillion in new investments
will be needed to meet rising global demand for energy between 2007 and 2030.
These investments will not only underpin global economic growth, but they also rep-
resent important investment opportunities for U.S. companies and the countries
where we undertake the investment.

In addition to providing important energy supplies, these investments can rep-
resent excellent opportunities for engagement and delivering long-term socio-
economic benefits. Chevron’s approach is anchored in partnerships with govern-
ments, communities, local and international nongovernmental organizations, and
development agencies. We have built a number of partnerships on trust, trans-
parency, mutual learning and a common purpose to promote human progress and
economic development. We address social issues by working together and delivering
results “on the ground.” Our community engagement programs enhance our ability
to conduct business in many parts of the world. In 2008, we invested $160 million
in our community engagement initiatives. Most was invested in our three primary
focus areas—improving access to basic human needs, enabling education and train-
ing opportunities, and promoting sustainable livelihoods.

Energy projects require substantial capital commitments and tend to be very long
term. Free trade agreements with strong investment chapters and bilateral invest-
ment treaties reduce the risks associated with these projects and ensure benefits for
both U.S. energy supplies and consumers at home and abroad. These agreements
also benefit the FTA or BIT partner, making them more attractive for foreign in-
vestment and foreign capital.

The United States plays an important role promoting a global investment
protection regime

Chevron believes that the U.S. government’s trade and investment agenda should
continue to include a long-term commitment to improved investment disciplines and
progress toward investment agreements with critical energy suppliers and con-
sumers, including countries like Angola, Brazil, Cambodia, China, India, Indonesia,
Iraq, Kuwait, Malaysia, Nigeria, Russia, Saudi Arabia, South Africa, Korea, Thai-
land, Venezuela, and Vietnam. The U.S. can retain a leadership role by ratifying
pending trade agreements which contain quality investment chapters and by con-
tinuing to pursue active BIT negotiations with China and willing countries that
demonstrate a commitment to economic openness and reform.

Chevron believes that investment disciplines in the FTA Investment Chap-
ters and Model BIT Must Be Preserved

Chevron believes that the U.S. government should work to ensure that future

agreements continue to reflect the high-quality standards established in the 2004
Model BIT. These important provisions include:



85

¢ Fair and equitable treatment of investors (e.g., due process and access to ad-
ditional rights in accordance with international law).

¢ Full protection and security of investments.

¢ Clear limits on expropriation of investments and prompt, fair compensation
when expropriation occurs.

¢ Free transfers of capital.

¢ Access to reliable, independent, international third-party dispute resolution
(e.g. investor-state arbitration).

¢ Coverage of existing investments.

As noted above, Chevron’s operations have global reach. Our ability to continue
to do business in foreign jurisdictions and to protect our shareholder investments
is dependent on strong contractual provisions backed by strong mechanisms for re-
solving disputes, including international arbitration. Any further restriction to our
access to international arbitration for our international investments would dramati-
cally shift the risk profile for those investments, and put us at a disadvantage com-
pared to foreign competitors covered by treaties which contain such provisions.

In our view there is no justification to modify the language of the 2004 Model BIT
and further narrow its provisions in response to the specific concerns cited in the
hearing notice. (In fact, these issues were addressed at the direction of Congress in
the development of the 2004 BIT language; further narrowing would signal an im-
portant reverse of a longstanding U.S. commitment to trade and investment). In
particular, we want to focus on investor-state arbitration and offer a specific exam-
Ele to illustrate the critical importance of international dispute resolution to U.S.

usiness.

The importance of investor-state arbitration provisions

Chevron operates with high ethical standards and values engagement and part-
nership, and we rarely expect to arbitrate international disputes. We diligently seek
to resolve disagreements before they require adjudication and note that the avail-
ability of an investor-state arbitration mechanism increases the likelihood that good
faith negotiations can be successfully concluded. This is an important point that
cannot be overemphasized. The presence of a treaty enables the investor to pursue
more meaningful discussions with a host government and settle most disputes on
an equal basis. Nonetheless, there are circumstances where investor state arbitra-
tion is the only way a fair hearing can be obtained and it remains an important
last resort.

Chevron operates in countries whose laws do not provide adequate safeguards and
protections for our investment, and lack the institutional capacity and resources to
administer the rule of law in an effective and transparent manner. A very real ex-
ample of this situation exists in Ecuador, where Chevron is involved in a long-stand-
ing dispute about who is responsible for acknowledged environmental impact in part
of Ecuador’s Amazon region.

Texaco Petroleum (TexPet, a subsidiary of Texaco Inc. which merged with Chev-
ron in 2001) was a partner with the Ecuadorian state oil company in a consortium
that shared on an equity basis all revenues, costs, and liabilities derived from the
consortium operation of an oil concession. Although opportunities for environmental
remediation were identified as the Concession Agreement expired in 1992, the state
oil company (Petroecuador) refused to participate with its equity share of the reme-
diation costs. In 1995, a Settlement Agreement was signed by the Republic of Ecua-
dor, Petroecuador and Texpet, by which Texpet agreed to conduct remediation in ac-
cordance with a scope of work proportional to TexPet’s equity share in the former
consortium, at its sole cost and under close government and partner supervision and
approval. Upon execution of the 1995 Settlement Agreement, the Republic of Ecua-
dor and Petroecuador released TexPet of any further environmental liabilities with
regard to all sites not included in the scope of work for which TexPet was respon-
sible, and Petroecuador, as the sole owner and operator of the former consortium
fields, assumed the responsibility for the remaining remediation required in the
areas excluded from the TexPet scope of work. In 1998, after a site by site certifi-
cation and approval process by inspectors representing four agencies of the Govern-
ment of Ecuador, the Republic of Ecuador and Petroecuador granted TexPet and its
affiliated companies a full and complete release from any further environmental li-
ability arising out of the former consortium operations.

After the partnership ended, Petroecuador continued to operate the former consor-
tium fields by itself for years with a well-documented record of oil spills and other
serious environmental mismanagement. In 2003, private plaintiffs filed a lawsuit in
Ecuador against Chevron alone—not Petroecuador—for environmental remediation
of the entire former concession area, seeking the retroactive application of a law en-
acted in 1999. As part of the evidence production in the process, the parties have
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requested the court to conduct judicial inspections at a number of sites. The first
and only judicial inspection completed, with a report issued by five independently
court appointed settling experts, confirmed that the remediation work conducted by
TexPet at that site met all parameters of compliance mandated by the Government,
and that the remediated areas pose no significant risk to the health of human
beings at that site.

After this setback, the plaintiffs then began a successful campaign of political
pressure which has resulted in unfair treatment and a denial of due process to
Chevron. Unfortunately, Petroecuador did not fulfill its obligations to clean up the
sites and has also been operating for almost nineteen years without sufficient atten-
tion to the type of environmental safeguards common under international practices.
Furthermore, there have been a number of developments in the proceedings against
Chevron since 2007 that have compromised Chevron’s ability to get a fair judicial
hearing, including presidential interference, unethical conduct by plaintiff’s attor-
neys and a judicial process that has failed to respect the law.

A U.S. State Department report issued earlier this year concluded that “system-
atic weakness and susceptibility to political or economic pressure in the rule of law”
and “corruption and denial of due process” are common in Ecuador, and noted in
particular that disputes with U.S. companies have become politicized. Transparency
International consistently ranks Ecuador near the bottom among countries it sur-
veys in the region. Ecuador ranked 151 out of 180 countries surveyed for Trans-
parency International’s Corruption Perceptions Index 2008 and received a score of
2 out of 10 (10 highly clean, 0-highly corrupt). In recent years, and especially since
the election of President Rafael Correa, Chevron has experienced increasing unfair-
ness and denial of justice in the case. Multiple international observers have con-
cluded that Ecuador’s judiciary today is dominated by the executive and legislative
branches, and ample evidence supports that proposition. President Correa has
pledged his full support to the plaintiffs and their supporters. His government has
repeatedly proclaimed Texaco and Chevron guilty, and his administration’s open
support for the plaintiffs and intervention in the legal proceedings show a corrupt
and ongoing joint effort to impugn the reputation of Chevron and its employees, to
try to shift Petroecuador’s liabilities to Chevron.

This example illustrates the importance of investor-state arbitration provisions
which exist in the current U.S.—Ecuador Bilateral Investment Treaty. Even though
TexPet fulfilled all of its responsibilities in accordance with the executed agree-
ments, it and its affiliates have been victims of a denial of justice and lack of due
process in the Ecuadorian courts. Only when we obtain a full and fair hearing in
a legitimate court or international tribunal will the facts in this case be considered
on an impartial basis, and only then will Chevron and its affiliate receive fair and
impartial justice. Without investor-state arbitration in this case, we would be facing
a massive and fraudulent verdict against us with no means of redress.

Moving forward

As the Committee reviews this important issue and the Administration reviews
the 2004 Model BIT, we urge that any changes to the BIT seek to improve the pro-
tection afforded to U.S. investors and bring benefit to the U.S. economy, energy se-
curity, companies and workers alike. Narrowing protections and restricting access
to investor state-arbitration will disproportionately impact U.S. companies abroad,
and set a precedent that will move us farther from the goal of achieving a strong
global international investment protection regime. U.S. leadership is imperative to
ensure that U.S. companies can compete on a level international playing field.

Chevron appreciates this opportunity to provide input to the Subcommittee and
would welcome further dialogue.

———

Statement of the Coalition of Service Industries

The Coalition of Service Industries (CSI) appreciates the opportunity to submit a
statement for the record on investor protections in U.S. trade and investment agree-
ments. CSI is the leading business association dedicated to reducing barriers to U.S.
services exports and investment and mobilizing support for policies that enhance the
global competitiveness of U.S. service providers.

The importance of services in the U.S. economy has been increasing for decades.
Services comprise 78% of U.S. private sector GDP and 80% of private sector employ-
ment. U.S. services companies are the world’s most innovative and competitive, but
with 95% of the world’s consumers living outside the United States, these companies
mll)lst increasingly look overseas if they are continue to grow and create American
jobs.
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Why Invest Abroad

New customers abroad can expand U.S. companies’ revenues and profitability
much more than can the U.S. market alone. Despite the large size of our economy,
the past generation has seen slower growth in the U.S. compared with much of the
rest of the world. From 1990-2008, U.S. GDP grew at an average below that of the
rest of the world, and significantly below that of emerging and developing economies
as a whole.1

Direct investment is one of the principal ways by which U.S. services companies
compete in the global marketplace. Sales of services through direct investments in
foreign markets account for the largest share of global trade in services. U.S. sales
of services through companies’ affiliates in foreign markets are significantly larger
than crossborder exports of services; such sales totaled $806 billion in 2006, up from
$413 billion in 2000.2

Investment in foreign markets is an imperative for many U.S. services companies
for a variety of reasons. In some cases, a physical presence may be a legal require-
ment in order to supply a service. In many other cases, the inherent nature of the
service is such that it cannot be supplied crossborder, but must be provided directly
to clients and customers via an on-the-ground presence in a foreign market.

SALES OF SERVICES BY U.S. FOREIGN AFFILIATES
(U.S. $ millions)

2004 2005 2006
All Countries 642,840 725,036 806,310
Canada 65,166 77,651 88,826
Europe 366,899 412,624 457,921
Latin America & other Western Hemisphere 63,652 72,414 80,084
Africa 8,108 10,008 10,469
Middle East 3,446 4,026 5,478
Asia & Pacific 135,569 148,313 163,533

Source: U.S. Bureau of Economic Analysis

The Benefits of Foreign Investment

Economic activity abroad by U.S. firms complements domestic activity. U.S. com-
panies’ presence in foreign markets has contributed strongly to productivity growth
in the United States, and thus to higher living standards.3 According to one study,
each dollar of additional foreign capital spending is associated with $3.50 of addi-
tional domestic capital spending. Further, U.S. firms’ expansion of employment
abroad is associated with expanded employment in the United States.? It is often
assumed that U.S. companies are “exporting jobs” when they hire workers in foreign
countries, but the historical data show the opposite: when U.S. companies expand
their employment abroad, they also generally tend to expand domestically. Viewed
over the longer term, the data demonstrate that, rather than being substitutes for
one another, the domestic and foreign operations of U.S. companies have been com-
plementary.5

The United States also benefits tremendously from inward investment by foreign
companies, and services related foreign investment constitutes the bulk of total for-
eign investment in the U.S. Such investment supported 3.2 million American jobs
in 2006, or about 60% of all jobs supported by foreign investment in the United
States.® Inward foreign direct investment contributes to productivity growth, pro-
vides a source of financing for the current account deficit, and generates high-paying
jobs for American workers.

Foreign investors participate in a wide variety of services activities in the United
States. Among the 50 states, services-related foreign investors are particularly large
employers in California, New York, Texas, Florida, New Jersey, Pennsylvania, Mas-
sachusetts, George, and North Carolina. (See Annex I for more detail).

In short, both inward and outward foreign direct investment contribute to higher
levels of productivity and employment in the United States.

1Slaughter, Matthew. “How Multinational Companies Strengthen the U.S. Economy.” Pub-
lished by the Business Roundtable and United States Council Foundation, Spring 2009.

2Bureau of Economic Analysis, Survey of Current Business, October 2008. Data cited are the
latest available.

3 Economic Report of the President, February 2007, p. 168.

41Ibid., p. 184.

51bid, pps. 185-6.

6 Bureau of Economic Analysis, Interactive Data Tables.
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The need for investor protections

Foreign investments are by nature long-term commitments, and require high lev-
els of investor confidence. Sufficient investor protections are in turn crucial for in-
vestor confidence, and in creating a climate in the host country in which high-qual-
ity, long-term investment can be attracted. Predictability, the rule of law, contract
sanctity, and property rights are all essential. For those reasons, CSI members place
great importance on bilateral investment treaties, and on the investment chapters
of our bilateral free trade agreements.

These agreements provide for market access or the right to establish a commercial
presence, and they protect U.S. investment abroad while attracting U.S. investment
and trade to the partner economies. They encourage the adoption of market-oriented
domestic policies that treat private investment in an open, transparent, and non-
discriminatory manner and encourage services companies to secure a physical pres-
ence in a foreign market.

CSI seeks several characteristics in BITs and in the investment chapters of FTAs.

— The investor-state arbitration mechanism. This is one of the most crucial ele-
ments of a sound investment regime. The investor-state dispute settlement
mechanism can ensure U.S. investors that their investments are protected
against arbitrary, discriminatory and unfair government actions.

— A broad definition of “investment,” which includes portfolio investment, not
solely cross-border investments with long-term aims.

— Appropriate protections against direct and indirect expropriation and guaran-
tees of prompt, adequate and effective compensation when it occurs.

— The ability to transfer all payments related to an investment.

— Retrospective application of investment protections. That is to say, the protec-
tions should apply to pre-existing investments, as has been in the case in our
earlier bilateral investment treaties.

— A ban on performance requirements, such as the requirement to export a cer-
tain portion of output, or to hire certain numbers of host country nationals.

— Pre-establishment provisions, under which national treatment is extended to
investors prior to establishing in a market.

— Use of a negative list, stating the specific services that will be exempted from
coverage in the agreement, with all other services open to investment.

Conclusion

Employing 80% of the U.S. workforce and accounting for 78% of our GDP, the
service sector is a driver of U.S. economic growth and jobs. Central to sustaining
the growth of this dynamic sector is the ability of U.S. companies to expand abroad
to provide services to customers in fast-growing foreign markets. Investment abroad
is therefore part and parcel of continued U.S. economic growth, as is investment in
the United States by foreign service providers. The confidence and predictability
that are afforded by strong investor protections help make such investments viable,
with important economic benefits for both the investor and the host country alike.

ANNEX I: U.S. EMPLOYMENT SUPPORTED BY FOREIGN INVESTMENT

Employment Supported by Foreign Investment
By State and Industry Sector, 2006
(thousands of employees)

Total Manufacturing Services & other
Alabama 73.6 45.6 28
Alaska 12.2 2.7 9.7
Arizona 71.1 20 51.2
Arkansas 33.7 23.6 10.1
California 572.5 187.2 385.2
Colorado 75.9 24.5 51.4
Connecticut 104.9 38 66.9
Delaware 25.2 11.2 14.1
District of Columbia 17.3 3.2 14.1
Florida 248 66.8 181.2
Georgia 173.6 62.9 110.8
Hawaii 28.5 2.9 25.6
Idaho 13 4.3 2.7
Illinois 243.1 90.1 153
Indiana 148 95.9 52.1
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ANNEX I: U.S. EMPLOYMENT SUPPORTED BY FOREIGN INVESTMENT—

Continued
Employment Supported by Foreign Investment
By State and Industry Sector, 2006
(thousands of employees)

Total Manufacturing Services & other

Towa 40.2 21.5 9.3
Kansas 46.5 26.1 20.4
Kentucky 91 47 44
Louisiana 49.7 16.3 33.4
Maine 244 7.9 3
Maryland 104.1 26.6 77.5
Massachusetts 173 49 124
Michigan 195.5 119.6 75.9
Minnesota 86.5 28.4 58.1
Mississippi 25.7 10.4 15.4
Missouri 85.7 47.1 15.1
Montana 6.8 1.8 5
Nebraska 18.7 10.7 3.6
Nevada 35.9 9.1 9.3
New Hampshire 37.1 20.2 16.9
New Jersey 230.5 79.5 150.9
New Mexico 14.2 2.4 11.9
New York 389.3 69.7 319.8
North Carolina 209.4 98.6 110.8
North Dakota 8.3 3.9 1
Ohio 213.3 114.7 98.6
Oklahoma 35.9 * 6
Oregon 44 15.7 28.4
Pennsylvania 249 112.4 136.6
Rhode Island 19.5 4 15.5
South Carolina 114.3 62 52.3
South Dakota 6.7 3.6 3.2
Tennessee 140.3 724 67.8
Texas 368.2 130.2 238
Utah 34.6 10.6 23.9
Vermont 9.8 3 1.1
Virginia 150.8 44.1 106.6
Washington 88.2 27.7 60.5
West Virginia 19.9 10.1 9.9
Wisconsin 87.2 44.6 42.6
Wyoming 8 2.1 5.8
TOTALS 5,331 2,032 3,158

* data suppressed to maintain confidentiality.

Note: totals may not match the sum of the 50 states due to suppression of some data to main-
tain confidentiality

Source: Bureau of Economic Analysis, Interactive Data Tables.

———

Statement of Kevin P. Gallagher!

Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to
speak to you today about this critical issue on behalf of the Working Group on De-
velopment and the Environment In the Americas, a group of economists that I co-
chair from across the Western Hemisphere that has been studying the economic im-
pacts of foreign investment liberalization under U.S. investment and trade agree-
ments in our respective countries.

We particularly applaud you for expressing concern about the extent to which “the
FTAs and BITs give governments the “regulatory and policy space” needed to pro-

1Professor of International Relations, Boston University, Senior Researcher, Global Develop-
ment and Environment Institute, Tufts University. This testimony presents the views of the au-
thor only and not those of either university.
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tect the environment and the public welfare.” It is to these concerns that we address
this testimony.

As I mentioned, we conducted a comprehensive review of the impacts of foreign
investment liberalization in Latin America and show how foreign investment liber-
alization through Bi-lateral Investment Treaties (BITS) and Preferential Trade
Agreements (PTAs) has fallen far short of stimulating broad-based economic growth
and environmental protection in the region. Given this finding, in a report for pol-
icy-makers and in a peer-reviewed book we recommend that the “policy space” for
policies that enable foreign investment to stimulate growth and sustainable develop-
ment should be accommodated in future BITS, PTAs and in the global trade re-
gime.2

Our research, outlined below, suggests a number of specific measures that should
be honored in terms of policy space for development-oriented policies in U.S. BITS
and FTAS:

¢ The right to exercise pre-establishment screening of firms wishing to enter a
market, including but not limited to an environmental impact assessment of
the investors.

¢ The right to deploy capital controls and other counter-cyclical policies to pre-
vent and recover from economic crises.

¢ The right to deploy selective performance requirements such as, but not lim-
ited to, joint venture requirements, environmental technology requirements,
and other instruments that will encourage broad-based growth in the host
country.

¢ The right, post establishment, for host nations to seek and publicize informa-
tion from a potential investor, including environmental, labor, and social in-
formation.

¢ Our research also suggests that host nations should also deploy their own na-
tional innovation, competitiveness, employment, labor rights, and environ-
mental regulations. And most importantly that upon entering an agreement
with the United States that these issues become part of an institutionalized
and longer run agenda for reform and harmonization.

¢ Finally, our research suggests that treaties should designate a venue, such
as the international court in The Hague, where conflicts between BITS, FTAS
and other regional and multi-lateral treaties can be resolved.

Summary of Research

In our research, development and environmental economists from the United
States, Mexico, Brazil, Argentina, Chile, and Costa Rica wrote the report based on
original research from across the region. In case studies on Argentina, Brazil, Bo-
livia, Chile, Costa Rica, Ecuador, Mexico, Uruguay, and Venezuela. The Working
Group examined how foreign investment during the reform period has affected eco-
nomic growth, environmental policy and performance, and the countries’ political
economies.

Beginning in the early 1990s, nations in the Americas began to liberalize their
regimes for foreign investment. Pursued unilaterally or BITS or PTAs, a typical set
of reforms included the elimination of performance requirements such as require-
ments to source from domestic firms or to export a certain percentage of production,
restrictions on the ability to exclude certain sectors from FDI and to “screen” foreign
investment for development goals, restrictions on the ability to require joint ven-
tures or research and development facilities, and so forth. Moreover, such reforms
alter the nature of settling disputes over foreign investment. Whereas trade agree-
ments have traditionally relied on states to settle disputes among themselves in
international fora, newer trade and investor agreements have “investor-state” dis-
pute systems where foreign firms can directly sue a national or local government
without host government oversight.

These policies were advocated by the U.S. government, the World Bank, and the
International Monetary Fund and endorsed enthusiastically by many governments
across the Americas. They have become enshrined in the 1994 North American Free
Trade Agreement (NAFTA) between the U.S., Canada and Mexico, which became
the template for subsequent regional and bilateral accords, including agreements on
the U.S.-Chile Free Trade Agreement, the U.S.-Dominican Republic-Central Amer-

2The policy report, titled Foreign Investment and Sustainable Development: Lessons from the
America can be downloaded at: http:/ase.tufts.edu/gdae/WorkingGroup_FDI.htm. The book and
full-length studies, Rethinking Foreign Investment for Sustainable Development: Lessons from
Latin America, is available at: http:/www.amazon.com/Rethinking-Foreign-Investment-Sustain-
able-Development/dp/1843313162.
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ica Free Trade Agreement (CAFTA), the U.S.-Peru Free Trade Agreement and
countless numbers of Bilateral Investment Treaties (BITS). Investment liberaliza-
tion of course, has been part of a larger effort broadly referred to as the Washington
Consensus. The broader reforms include a package of economic policies that promote
economic development by opening national economies to global market forces. Over
the last twenty years, governments throughout Latin America have reduced tariffs
and subsidies, eliminated barriers to foreign investment, restored fiscal discipline by
reducing government spending, and have generally reduced the role of the state in
all aspects of the economy.

The promise, among others, of following these policies is that FDI by multi-
national corporations will flow to developing countries and be a source of dynamic
growth. Beyond boosting income and employment, the hope was that manufacturing
FDI would bring knowledge spillovers that would build the skill and technological
capacities of local firms, catalyzing broad-based economic growth; and environ-
mental spillovers that would mitigate the domestic ecological impacts of industrial
transformation.

These policies and agreements have raised concerns, in part because they have
shown poor results. Economic growth in per capita terms in the region was slower
than in the last decades of the import substitution period—less than 2% since 1990,
the period of the reforms. A major finding of our work is that slow growth is in part
explained by the fact that FDI failed to lead to more total investment into Latin
American economies.

Among our main findings are:

1. FDI was concentrated in a small handful of countries in the region. Brazil,
Mexico, Argentina, Chile and Venezuela received more than 80 percent of all
the FDI in the region;

2. Foreign firms by-and-large located in Mexico and the Caribbean tend to
serve as export platforms to the United States, whereas those that located
in South America tend to sell to domestic markets in that region.

3. FDI was attracted by traditional determinants, not necessarily whether a na-
tion has a regional or bilateral trade and/or investment treaty or if it can
serve as a pollution haven for foreign firms;

4. When FDI did come, foreign firms tend to have higher levels of productivity
and higher wages and generally increase trade in the region; yet

5. FDI fell far short of generating “spillovers” and backward linkages that help
countries develop, and in many cases wiped out locally competing firms
thereby “crowding out” domestic investment.

6. The environmental performance of foreign firms was mixed, sometimes lead-
ing to upgrading of environmental performance, and in others performing the
same or worse than domestic counterparts.

Working Group studies documented and analyzed the track record in specific
countries and sectors as well:

¢ In Brazil, Argentina, Mexico—three countries that have received the lion’s
share of FDI in the region—and Costa Rica it found that:

¢ Foreign firms have higher wages, productivity, and trade vis a vis domes-
tic firms

* However, linkages with national firms and the domestic economy in gen-
eral are weak, specially in Mexico and Costa Rica

e Although foreign firms may bring the technologies generated in their
headquarters, they do not contribute to an increase in R&D expenditures
in the host economies

¢ In Brazil, Mexico, Chile, and Argentina

e Virtually all foreign firms transferred environmental management sys-
tems to host countries; however

¢ It is not clear that such firms were actually in compliance with host coun-
try laws and in Brazil there is little indication that foreign firms were
more likely to be in compliance than domestic firms were;

e There it little evidence that foreign firms are greening their supply
chains (given that so many supply chains were wiped out from FDI); and

« In some instances such as the forestry sector in Chile, foreign firms that
exported through fair trade certification schemes were “upgrading” to
higher levels of environmental standards;

e In others, such in Mexico’s electronics sector, foreign firms were not ex-
porting to meet strong standards in Europe given that their chief export
market, the United States, does not have such standards.
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¢ In Venezuela, Bolivia, Ecuador, and Uruguay

¢ A Uruguayan BIT constrained the set of policies available to solve a con-
flict over foreign investment and transboundary environmental problems
with Argentina; whereas

¢ BITs in Bolivia, Ecuador, and Venezuela were refused by governments
that were able to renegotiate the terms of contracts with foreign hydro-
carbon firms.

New Directions for FDI and Sustainable Development

The Working Group found—in agreement with the broader literature on the sub-
ject—that investment regime liberalization-led FDI has had at best a limited suc-
cess in Latin American countries.

Hence, it comes as no surprise to find that virtually all newly elected governments
in Latin America, and now your committee, are rethinking the role of FDI in their
economies. While some countries are just beginning to debate the issue, others are
going so far as to nationalize foreign firms. Yet, most governments are looking for
a more balanced approach. What our research makes clear is that new policies are
needed. Based on the research abovementioned, three broader lessons can be drawn
out as principles for policy-making in this field:

1. FDI is not an ends but a means to sustainable development. Simply
attracting FDI is not enough to generate economic growth in an envi-
ronmentally sustainabe manner. The report shows that even in the nations
that received the lion’s share of FDI in the region—Brazil, Argentina, and Mex-
ico—FDI fell short of generating spillovers and sustained economic growth. FDI
needs to be part of a comprehensive development strategy aimed at raising the
standards of living of the nation’s population with minimal damage to the envi-
ronment.

2. FDI policy needs to be paired with significant and targeted domes-
tic policies that upgrade the capabilities of national firms and provide
a benchmark of environmental protection. There are numerous country-
specific policies that are either being implemented or debated regarding ways
in which Latin American nations can overcome information and coordination
externalities, access to credit problems, and competitiveness issues on the part
of their domestic firms. In this regard, lessons from Asia may be drawn, since
many nations in that region have put in place targeted industrial policies to
link domestic firms to foreign firms to enable domestic firms to develop into
competitive exporters themselves.

3. International agreements, whether at the World Trade Organiza-
tion (WTO) or at the level of BITS and PTAs need to leave developing
nations the “policy space” to pursue the domestic policies necessary to
foster sustainable development through FDI. The emerging international
regime of international investment rules is restricting the ability of developing
nations to pursue some of the policy instruments that have been successful at
channeling FDI for development in Asia and elsewhere. When acting collectively
under the auspices of the WTO developing nations have largely succeeded in
blocking proposals that would further restrict such policy space. However, slow-
er movement in global trade talks has led to a proliferation of BITS and PTAs
between developed and developing countries where developing countries have
much less bargaining power and end up exchanging policy space for market ac-
cess.

Final Remarks

I would like to thank and congratulate the Chairman and the Subcommittee for
holding this hearing today. In the wake of the current financial crisis it is both
timely and important to review the elements of investment obligations in U.S. trade
and investment agreements. The 2004 model U.S. BIT outlaws measures such as
capital controls, performance requirements, and technological transfer—all meas-
ures that the economics profession endorses and that the U.S. is advocating that
nations across the world deploy and that we ourselves are conducting at home.

Your hearings are an important first step in a more comprehensive review of U.S.
trade and investment policy. I look forward to your questions, and to constructively
working with you on these issues into the future.

——
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Statement of Linda Menghetti

The hearing on “Investment Protections in U.S. Trade and Investment Agree-
ments,” held by the Subcommittee on Trade of the House Committee on Ways and
Means on May 14, 2009, provided an important opportunity to consider several of
the key issues relating to investment protections and their importance for U.S. in-
vestors and the U.S. economy. I appreciated the opportunity to testify at that hear-
ing and very much welcome the additional opportunity to provide further views on
the proposals made at that hearing at the request of the Chairman and Members
of Subcommittee during the hearing. These comments address the proposals set
forth by Professor Stumberg and others during the hearing and in written testimony
presented that day. These comments are meant to supplement my own written testi-
mony, submitted in conjunction with the hearing, which provides important back-
ground information on these long-running debates.

These additional views are submitted on behalf of the Emergency Committee for
American Trade—ECAT—an association of the chief executives of leading U.S. busi-
ness enterprises with global operations. ECAT was founded over four decades ago
to promote economic growth through expansionary trade and investment policies.
Today, ECAT’s members represent all the principal sectors of the U.S. economy—
agriculture, finance, high technology, manufacturing, merchandising, processing,
publishing and services. The combined exports of ECAT companies run into the tens
of billions of dollars. The jobs they provide for American men and women—including
the jobs accounted for by suppliers, dealers, and subcontractors—are located in
every state and cover skills of all levels. Today, the annual sales of ECAT companies
exceed $2.7 trillion, and the companies employ more than 6.4 million people.

Professor Stumberg included numerous proposals in his written testimony, many
of which were also raised and rejected during the drafting of the 2004 U.S. Model
BIT. I will address each issue in turn. But first, these proposals should be placed
in appropriate context.

As you know, the investment-related negotiating provisions of the Bipartisan
Trade Promotion Authority Act of 20021 directs U.S. negotiators to pursue strong
investment protections. The Act was the product of vigorous debate, both in the
House and Senate, and reflects a careful balancing of the United States’ so-called
“offensive” and “defensive” interests with respect to cross-border investment. In view
of this legislation, and in the interest of maintaining consistency between BITs
(which, technically, were not covered by the 2002 Act) and investment chapters in
free trade agreements, in 2003 and 2004 the Executive Branch undertook to revise
the United States’ Model BIT in accordance with the 2002 Act’s investment negoti-
ating objectives.

I was an active private sector participant in the Administration’s review of the
Model BIT in 2003 and 2004, along with many other stakeholders. I can tell you
that the debates were intense, that they included input from all stakeholders, and
that the agreement that was ultimately forged reflected the input of all of these
stakeholders. The same careful balancing of U.S. interests that was embodied in the
Act was also reflected in the 2004 Model BIT.

Many of the changes Professor Stumberg and others now propose were considered
and debated during the last review. The compromise positions that were worked
out, and that are embodied in the 2004 Model BIT, narrowed the legal protections
available to U.S. investors abroad—a significant cost to ECAT companies and other
globally active U.S. businesses. That compromise was the result of a careful weigh-
ing of offensive positions—the interest of U.S. investors in protecting their invest-
ments abroad and obtaining a remedy for any adverse treatment by foreign govern-
ments—and defensive positions—the concerns of certain domestic constituencies in-
terested in minimizing the theoretical possibility of the United States being held lia-
ble for the adoption or enforcement of challenged measures (although, of course, this
has not happened to date).

Professor Stumberg’s proposals would reopen these issues in order to further nar-
row, and weaken, the current legal protections available to U.S. investors abroad.
These changes, which might look minor to a casual observer, would, in effect, con-
stitute a dramatic reversal of longstanding, bipartisan U.S. policy. They would also
put at risk billions of dollars of U.S. investment abroad, investment that provides
strong benefits to the U.S. economy, U.S. economic activity, U.S. companies and
U.S. workers.

I now turn to address each of the proposals raised during the May 14th hearing.

1Enacted as part of the Trade Act of 2002, Title XXI, Section 2102(c), Pub. L. 107-210 (2002).
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Selective Negotiation of Investor-State Dispute Settlement

During the hearing, Professor Stumberg questioned the need for investor-state
dispute settlement with certain countries, particularly with respect to the Korea-
United States Free Trade Agreement (KORUS FTA) and bilateral investment treaty
(BIT) negotiations with China. It was also suggested that the negotiation of binding
investor-state dispute resolution provisions not be a consistent U.S. negotiating ob-
jective, but should depend on the adequacy of the other country’s judicial system.2

In fact, investor-state dispute settlement is vitally needed in both those cases, as
well as in other ongoing and future negotiations, to ensure that U.S. companies
have a level playing field in those markets and can ensure that the obligations that
those other countries undertake can be fully enforced before neutral tribunals.

Notably, both Korea and China have concluded BITs with other OECD member
countries that incorporate investor-state dispute settlement, and the United States
and its investors should not be treated any differently.

¢ Korea, for example, has BITs in place with investor-state dispute settlement
with the following major developed countries: Austria, Belgium, the Czech Re-
public, Denmark, Finland, Germany, Italy, Japan, the Netherlands, Spain,
Sweden, and the United Kingdom.

¢ China has BITSs in place with investor-state dispute settlement with Finland,
Germany, and the Netherlands and trade agreements with investment chap-
ters and investor-state dispute settlement with Singapore, among other major
countries.

As explained at the hearing, the United States has far fewer BITs than most
other major capital exporting nations. Removing investor-state arbitration from the
Korea-U.S. FTA or excluding it from an eventual U.S.-China BIT would put U.S.
investors and their workers at a disadvantage vis-a-vis competitors from other coun-
‘Xies with which Korea and China have treaties, including those in Europe and

sia.

Investor-state dispute settlement is a vital tool for U.S. investors to ensure a level
playing field in foreign countries, many of which, like Korea and China, have main-
tained significant barriers to foreign investment. In these and many other countries,
the investment commitments in these instruments are not reflective of the country’s
own domestic legal protections and investor-state dispute settlement would provide
the only way for investors to ensure that countries keep their commitments to these
basic standards. ECAT was very disappointed that the investor-state dispute settle-
ment process was not included in the U.S.-Australia FTA. Obviously, U.S. investors
will still have recourse to Australia’s legal system and its respected judiciary, but
U.S. investors lack the ability to take all of the same types of claims that would
have been available under the FTA before Australia’s own court system. Australia’s
refusal to accept this provision, particularly after it was included in Australia’s FTA
with Singapore, puts U.S. companies at a competitive disadvantage. ECAT notes
that the FTA contemplates that the availability of an investor-state dispute settle-
ment mechanism can be revisited.

The investor-state mechanism also has the important benefit of allowing claims
to proceed in a de-politicized manner. Before the advent of investor-state dispute
settlement, U.S. investors would need to request the State Department to espouse
their claims on their behalf. Unlike other dispute settlement processes in an FTA
or the WTO where oftentimes entire industries are affected, the espousal of an indi-
vidual investor’s claim elevates an essentially private dispute to a political and dip-
lomatic one, raising unnecessary irritants in foreign relations. From the perspective
of investors, relying solely on the government to espouse their claims will most often
lead to no claim being brought as governments have larger issues to address with
their foreign counterparts.

Investor-state dispute settlement is both vital and appropriate for investors given
that investors have a unique relationship with capital at risk in the foreign territory
of another government. Notably, an investor’s rights are limited to bringing invest-

2There was some discussion at the hearing that a forum non conveniens approach might be
used to determine with which countries the United States should enter into a relationship with
investor-state dispute settlement. This common law doctrine—that allows a court the discretion
to reject jurisdiction over a case when it finds that another judicial forum is adequate, available
and more appropriate—generally focuses less on the adequacy of the other forum and more on
the availability of witnesses and other evidence. This doctrine is simply not appropriate or via-
ble to use as a proxy to pick and choose with which countries the United States should enter
into an investment treaty with investor-state dispute settlement and would represent a step
backwards in strong legal protections that are vitally important for U.S. investors overseas and
the economic growth and opportunities that they support here in the United States.
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ment claims only before an investor-state dispute settlement panel, not other claims
that might fall under a broader trade agreement. The proposal raised at the hearing
by Ms. Lee that non-investor stakeholders in an FTA should have similar rights to
bring individual actions against a foreign government for non-investment claims is
neither feasible, nor appropriate. Notably, an investor acquires legal rights in that
foreign country as result of its investment, rights that other stakeholders who are
not investors simply does not have. No international instrument creates such a pri-
vate right for non-investors, and it is not clear that any government, including the
U.S. government, would agree to create a new right of action for a class of stake-
holders that do not have the relationship that an investor has by virtue of its invest-
ment in a foreign territory, an investment that brings with it domestic legal rights.

Minimum Standard of Treatment

In his written testimony, Professor Stumberg proposes to “[n]arrow the minimum
standard to the elements of customary international law as explained in the U.S.
brief in Glamis.” The United States, in its Counter-Memorial in the Glamis case,
suggests that minimum standards of State conduct have been established “in only
a few areas,” citing as examples the requirements: (1) to provide the “customary
international law obligation of full protection and security;” and (2) to ensure that
a “denial of justice” does not occur. As a preliminary matter, the U.S. Counter-Me-
morial does not, as Professor Stumberg appears to suggest, set forth an exhaustive
list. Like the 2004 Model BIT discussed below, the U.S. Counter-Memorial provides
these as examples.

Professor Stumberg’s proposal is an overly narrow interpretation of customary
international law and its adoption would be detrimental to U.S. interests.

One of the effects of Professor Stumberg’s proposal would be to significantly nar-
row the minimum standard of treatment, particularly the fair and equitable treat-
ment standard included in the 2004 Model BIT. While the 2004 Model BIT provides
that fair and equitable treatment includes the obligation not to deny justice, it lists
denial of justice as only one example. Thus, the Model BIT allows for other elements
of the fair and equitable treatment standard—e.g., an investor’s legitimate expecta-
tions created by government commitments—to be considered as part of the min-
imum standard of treatment. Professor Stumberg’s proposal would eliminate this
possibility, which is a widely accepted part of customary international law.

Further, by defining the minimum standard of treatment to include only those
principles of customary international law specifically identified in the Glamis brief,
the United States would forgo the benefits of the evolutionary nature of customary
international law. As BITs proliferate, and state practice improves (often led by the
example of the United States), the minimum standard of treatment required by
international law continues to evolve. U.S. investors abroad would thus be deprived
of the evolution of these protections in the years to come.

Professor Stumberg’s concern appears to be that the “minimum standard of treat-
ment” prescribed by customary international law could be greater than the protec-
tions guaranteed under U.S. law. The risk that Professor Stumberg has identified
is negligible. As I discussed in my written testimony, and at the hearing, the United
States already provides strong protections both to its own citizens and to foreign in-
vestors, who have full rights to use our courts and seek the protection of our Con-
stitution and other governing laws. The protections are embodied in the Takings,
Due Process and Equal Protection Clauses of the Fifth and Fourteenth Amendments
to the Constitution, the Administrative Procedure Act (APA), as well as other U.S.
laws that establish strong protections for U.S. property rights in the United States.
These laws protect U.S. citizens and foreign investors alike.

In fact, Congress recognized the strength of U.S. protections in the Report of the
Senate Committee on Finance on the investment negotiating objectives contained in
the 2002 Act. Specifically, as I noted in my written testimony, that Report found
that “protections of investor rights under U.S. law generally equal or exceed inter-
national law standards (including the non-discrimination and investment protection
obligations described above).”3

Such protections, however, often do not exist in host countries where U.S. compa-
nies and individuals invest. Ironically, the State Department seemed to recognize
this in Glamis. As the State Department explained, “a minimum standard of treat-
ment is necessary where protections under treaty-based national treatment obliga-
tions do not adequately protect aliens because the host State treats it own nationals

3Report 107-139 of the Senate Committee on Finance, Bipartisan Trade Promotion Authority
Act of 2002 (H.R. 3005) at 13 (emphasis added).
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unjustly or egregiously, and accords aliens like treatment.”4 Providing broad, not
narrow, investment protections—including under the fair and equitable treatment
standard—provides an important check against such unfair treatment of U.S. inves-
tors, while posing no appreciable risk to the United States.

Expropriation

Professor Stumberg proposes that the U.S. should “[n]arrow indirect expropriation
so that it does not apply to nondiscriminatory regulations as explained in the
Methanex award.” Methanex provides, in pertinent part, that “a non-discriminatory
regulation for a public purpose, which is enacted in accordance with due process and
which affects, inter alia, a foreign investor or investment is not deemed
expropriatory and compensable. ...”5 Professor Stumberg’s proposal would signifi-
cantly narrow an investor’s rights and would be inconsistent with international law.

Of course, it is the right of a sovereign government to take private property, pro-
vided that it is taken for a public purpose, in a non-discriminatory manner, on pay-
ment of prompt, adequate, and effective compensation, and in accordance with due
process of law. This is the recognized standard under customary international law,
and under U.S. law as well. The government may do so directly—e.g., by exercising
eminent domain—or indirectly—e.g., by exercising regulatory authority. Inter-
national and domestic law recognizes that indirect expropriation requires compensa-
tion because a government measure can impair the value of property to such an ex-
tent as to be equivalent to a direct taking.

Professor Stumberg’s proposal would limit the right to compensation for indirect
expropriation to measures that are discriminatory or serve illegitimate purposes.
This would be inconsistent with customary international law, (and, in most cases,
domestic law), which does not limit compensation to improperly motivated govern-
ment takings of property. In fact, under international and domestic law, a govern-
ment’s motives are largely irrelevant for determining whether expropriation has oc-
curred. Even when the government takes property for the most noble of public pur-
poses, compensation may be owed to those whose property is taken. Indeed, as pro-
vided in Annex B—Expropriation of the 2004 Model BIT, which itself was based on
the landmark U.S. Supreme Court case Penn Central Transp. v. New York City,
the analysis of whether there has been a compensable indirect expropriation is a
case-by-case analysis where the following factors, among others, are considered:

¢ The economic impact of the government action;

¢ The extent to which the government action interferes with distinct, reason-
able investment-backed expectations; and

¢ The character of the government action.

Professor Stumberg’s suggestion reflects a concern expressed by some that rules
prohibiting indirect expropriation somehow discourage or prevent proper govern-
ment regulation of labor standards or the environment. International businesses
recognize that it is an important right and duty of sovereign governments to regu-
late labor and environmental standards. The purpose of the indirect expropriation
provision (and of the Takings Clause of the U.S. Constitution,” as well) is not to
discourage regulation, but simply to ensure that regulations do not force one set of
investors to bear the full costs of regulations that should be borne by society as a
whole.

In any case, there is no need to amend the 2004 Model BIT, which already pro-
vides significant limitations on an investor’s right to claim compensation for indirect
expropriation. According to Annex B of the 2004 Model BIT, “non-discriminatory
regulatory actions by a Party that are designed and applied to protect legitimate
public welfare objectives, such as public health, safety, and the environment, do not
constitute indirect expropriations,” except in “rare circumstances.”

Further modification to that language is simply not warranted. As I warned at
the hearing, proposals that would create a safe harbor for government regulation
for environmental or other public purposes would put in jeopardy important U.S.
national economic and other policy goals. Exempting environmental government reg-
ulation, for example, would allow other governments to expropriate U.S. environ-
mental technology with impunity, undermining the ability of U.S. companies to cre-

4U.S. Counter-Memorial, Glamis Gold Ltd., v. United States of America, September 19, 2006,
at p. 220.

5 Methanex Corporation v. United States of America, Final Award of the Tribunal on Jurisdic-
tion and Merits, August 3, 2005, at Part IV—Chapter D, para. 7.

6438 U.S. 104 (1978).

7See, e.g., Penn Central Transp. v. New York City, 438 U.S. 104 (1978); Lucas v. South Caro-
lina Coastal Council, 505 U.S. 1003, 1018 (1992).
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ate and maintain green jobs here in the United States and to develop innovative
new technologies.

Definition of Investment

Professor Stumberg proposes to narrow the definition of investment in the 2004
Model BIT, which he claims currently “extends beyond the kinds of property that
are protected by the takings clause of the U.S. Constitution.” By tying the treaty
definition of investment to the Constitution’s Takings Clause, Professor Stumberg’s
intent appears to be to limit the type of property that can be expropriated. However,
the current provisions of the 2004 Model BIT already adequately address these con-
cerns.

The protections against expropriation only apply if government action “interferes
with a tangible or intangible right or property interest in an investment.”® This re-
strictive language was introduced into the 2004 Model BIT based on the U.S. Con-
stitution’s Takings Clause jurisprudence. Earlier U.S. BITs defined expropriation in
terms of “investment” (not in terms of “property”) and thus provided a broader scope
of coverage for U.S. investors overseas.

ECAT remains concerned that this 2004 change in language was itself unneces-
sary, given the already broad U.S. jurisprudence under the Takings Clause defining
what constitutes property more broadly than many other jurisdictions or than Pro-
fessor Stumberg suggests. The primary effect of further restrictions on the definition
of investment is not to change the protections available to foreign investors here in
the United States. The primary effect is that other countries, which have much
more restrictive definitions of property interests than the United States, will have
leeway to deny full protection for U.S. investors overseas.

Denial of Benefits to Subsidiaries of U.S. Corporations

Professor Stumberg proposes that the 2004 Model BIT be revised to “[llimit ‘de-
nial of benefits’ language so as to preclude claims by subsidiaries of U.S. corpora-
tions.” Professor Stumberg’s proposal could be interpreted in one of two ways. It
could mean that no protections under the U.S. Model BIT should be provided to
shell corporations owned and controlled by U.S. parent companies. It could also
mean that no subsidiary of any kind of a U.S. corporation could receive protections
under the Model BIT.?

If Professor Stumberg proposes to preclude claims against the United States by
nominally foreign shell companies, where the ultimate owners and investors are ac-
tually U.S., not foreign, corporations, such a revision is unnecessary. The current
Model BIT already allows the United States to deny the treaty’s protections to such
shell company foreign investors. Specifically, Article 17(2) of the 2004 Model BIT
provides that a party may deny benefits under the BIT to an enterprise of the other
party, or to investments of that investor, if the enterprise “has no substantial busi-
ness activities in the territory of the other Party” and persons of a non-party or of
a denying party “own or control the enterprise.” In other words, the United States
can deny BIT benefits to nominally foreign companies that are mere shells and that
are actually owned by U.S. investors. This provision already protects the United
States against such shell company claims.

If, on the other hand, Professor Stumberg wishes to preclude legitimate subsidi-
aries of U.S. corporations that are incorporated in and do business in other coun-
tries from being able to avail themselves of the protections afforded under the 2004
Model BIT when they invest in the United States, Professor Stumberg’s proposal
would impact a striking range of companies. This is true in particular given the
interconnected nature of the global economy and of the corporate structures of mul-
tinational companies. There is no reason, however, to deny such companies the
BIT’s protections. If they are legitimate foreign corporations with substantial busi-
ness activity in the territory in which they are incorporated, the protections afforded
under the 2004 Model BIT should apply, whether or not there is a U.S. entity some-
where to be found in their corporate structure. Any contrary rule would ignore the
distinct legal personality an entity acquires when it establishes a presence in an-
other territory and does business in that territory. Notably, the theoretical concern
that allowing such subsidiaries to pursue investor-state dispute settlement would
result in an onslaught of cases against the United States has, of course, never mate-
rialized with any country, since the United States entered into its first BIT in 1983.

82004 Model BIT at Annex B.

9 As phrased, it could even mean that U.S. subsidiaries of U.S. corporations could not invoke
a U.S. BIT against a foreign government. I assume that that is not what he means given that
such a result would negate the benefits of a BIT for the United States.
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Emergency Stabilization Measures

Professor Stumberg argues that the 2004 Model BIT should be revised to incor-
porate “the NAFTA prudential exception as a model to safeguard emergency sta-
bilization measures.” This revision is unnecessary from a defensive point of view,
and it threatens to subject U.S. investors abroad to unfair and unpredictable dis-
crimination.

From a defensive perspective, addition of a NAFTA-style prudential exception for
emergency stabilization measures is unnecessary because the United States may al-
ready take appropriate stabilization measures pursuant to Article 20 of the 2004
Model BIT, without risk of claims from foreign investors.

Article 20 provides that “a Party shall not be prevented from adopting or main-
taining measures relating to financial services for prudential reasons, including for
the protection of investors, depositors, policy holders, or persons to whom a fiduciary
duty is owed by a financial services supplier, or to ensure the integrity and stability
of the financial system.” A footnote further clarifies that “[ilt is understood that the
term ‘prudential reasons’ includes the maintenance of the safety, soundness, integ-
rity, or financial responsibility of individual financial institutions.”

Article 20 provides that disputes arising under the prudential carve-out are to be
settled by consultations between the two states, and, if necessary, state-to-state ar-
bitration that is binding on any subsequent investor-state arbitration. A broader ex-
ception simply is not necessary to protect the United States’ defensive interests.

Further, a broader NAFTA-style exception would potentially subject U.S. inves-
tors to unfair and discriminatory treatment abroad, by broadening the opportunity
provided for a foreign government to take adverse action against a U.S. investor.
The government would only need to state that the measure taken was “reasonable”
in order to be able to deny U.S. investors protections afforded under the BIT. The
prudential measures exception under NAFTA must be understood in context. It is
part of a separate, detailed set of reciprocal commitments involving the financial
services sector. There is no basis for such a broad exception in the U.S. Model BIT.

Capital Controls

Professor Stumberg proposes that the 2004 Model BIT be amended to “[a]llow
countries to impose capital controls in response to a financial crisis.” There is no
defensive justification for such a provision. More importantly, the overwhelming
consensus of economists is that encouraging capital controls would be devastating
both for U.S. investors abroad and for the domestic markets in which capital con-
trols are implemented.

This issue was carefully debated in the development of the 2004 Model BIT. There
is no reason to reopen the debate now. Article 7, which provides that each party
“shall permit all transfers relating to a covered investment to be made freely and
without delay into and out of its territory,” appropriately reflects the fact that cap-
ital controls generally increase the risk that investors face and discourage foreign
investment flows that BITs are designed to facilitate. Additionally, Article 7 already
recognizes that a government may impose certain limitations on the right to trans-
fer investment returns, such as when the government applies its bankruptcy, securi-
ties trading, or criminal laws, so long as the laws are equitable, non-discriminatory
and applied in good faith.

Exhaustion of Local Remedies

Professor Stumberg proposes that the U.S. Model BIT should be revised to “re-
quire investors to exhaust domestic remedies before using investor-state arbitra-
tion.” Such a proposal would introduce unnecessary costs and delay into the process,
and would run contrary to current international legal practice, undoing a half-cen-
tury of progress in international law.

As with many of Professor Stumberg’s proposals, the question of whether to re-
quire investors to first seek domestic remedies was carefully considered during the
drafting of the 2004 Model BIT. The proposal was rejected. Importantly, requiring
the exhaustion of local remedies adds unnecessary cost and delay to the dispute res-
olution process. It is expensive to bring a lawsuit in local courts—the investor has
to hire local counsel and prepare a case, and, in some instances, pursue a trial. In
the United States this can take years and cost millions of dollars. In countries with
less sophisticated legal systems, this could take decades.

More importantly, however, requiring that investors return to a system of manda-
tory local proceedings would require a U.S. investor to seek first to resolve the dis-
pute through foreign local courts. But foreign law (unlike U.S. law) may not incor-
porate any of the BIT’s protections, making the requirement to resort to local courts
a fruitless exercise. The key objective of the U.S. BIT network is to provide U.S.
investors with legal protections that may not otherwise exist in the foreign country.
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A requirement to resort first to local courts would also deprive an investor of a neu-
tral forum where its claims can be heard, which lies at the heart of investor-state
arbitration. International law has steadily progressed away from requiring the ex-
haustion of local remedies. A return to that system would be damaging to the in-
vestment climate, and would represent a remarkable regression of international law
in an area where the United States has done so much to promote progress.

Diplomatic Review

Professor Stumberg proposes that the 2004 Model BIT should be amended to
“[elnable a country to block a claim in sensitive sectors or to clarify the self-judging
nature of key exceptions for security and prudential measures.” As a general matter,
exceptions to investment protections should be limited in number and narrowly de-
fined. Otherwise, such exceptions could be used to erode important investor protec-
tions.

This is particularly true, for example, with respect to the first half of what Pro-
fessor Stumberg proposes—i.e., enabling a country to block a claim in so-called “sen-
sitive sectors.” Such a proposal is rife with the potential for abuse. It would allow
a government to identify any sector in the economy as a “sensitive sector” and, ac-
cordingly, to block a claim against it in that sector. Singling out particular sectors
would provide other governments the same ability to do so, with the result that
those sectors of the economy with the most valuable foreign investment would be
least likely to be protected. Consider the case of Venezuela, which is expropriating
U.S. investment in a number of different sectors which it considers sensitive.

Requiring reviews and allowing countries to designate sensitive sectors would
change what should be a private dispute to a politicized one, as governments would
weigh in with each other to try to stop cases from going forward. This type of review
would negate one of the purposes of investor-state dispute settlement to keep pri-
vate disputes private and non-politicized.

In addition, the second half of Professor Stumberg’s proposal—i.e., clarifying the
self-judging nature of exceptions for security and prudential measures—is unneces-
sary given the security exception in Article 18 and the broad prudential measures
exception in Article 20 of the 2004 Model BIT. With respect to the essential security
exception, the 2004 Model BIT provides a country with the ability to take actions
“that it considers necessary for the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or security, or the protection of
its own essential security interests.” The addition of the phrase “that it considers
necessary” significantly broadens the exception beyond that which was contained in
the 1996 Model BIT. Indeed, ECAT is concerned that this language may be mis-
construed and misused to allow foreign governments to evade responsibility in cases
that do not involve essential security interests or in cases in which the foreign gov-
ernment’s policies created the perceived threat to essential security interests. The
result is that the United States faces no constraints in its ability to enact reasonable
measures necessary for its national security. From a defensive point of view, this
is as strong a position as possible.

In addition, and as I already discussed above, Article 20 provides a broad excep-
tion for countries to implement measures relating to financial services for “pruden-
tial reasons” or “to ensure the integrity and stability of the financial system.” Thus,
the United States has also reserved for itself the discretion necessary to enact pru-
dential measures without stating that it can selfjudge when the exercise of discre-
tion is justified. If a measure is truly necessary to ensure the integrity of the finan-
cial system, the United States will be able to demonstrate the necessity of such a
measure not only on a subjective but also an objective basis. Moreover, the omission
of self-judging language in Article 20 protects U.S. investors abroad. Were the provi-
sion self-judging, it could allow host governments to discriminate against U.S. inves-
tors without limit under the guise of the prudential measures exception.

Investment Court

Professor Stumberg suggests that it is necessary to “[elstablish stronger conflict
of interest standards for arbitrators and eventually replace private arbitrators with
an investment court that uses independent judges with tenure.” Professor
Stumberg’s proposals are unnecessary and would infringe on the party-driven na-
ture of arbitration.

Professor Stumberg’s conflict of interest proposal appears to be a solution without
a problem. The current conflict of interest rules work. Generally, the government
and the investor each select an arbitrator and then those two arbitrators select a
third person to serve as the presiding arbitrator. The appointed arbitrators must
disclose all actual and potential conflicts, and each side has an opportunity to chal-
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lenge the appointed arbitrators. Where genuine concerns have been raised, arbitra-
tors generally have stepped down or have been replaced.

To the extent Professor Stumberg’s proposal for an investment court stems from
a concern over inconsistent awards, such concerns have proven over time to be un-
founded. The threat of divergent and inconsistent awards has not materialized.
There is no need for a standing body to impose consistency, which instead emerges
as more cases are decided over time.

Private Right of Action

Professor Stumberg’s suggestion that implementing legislation be enacted to
“lelnsure that BITs do not create a private right of action for investors to enforcing
their treaty rights in U.S. courts” is unnecessary and inappropriate. Professor
Stumberg’s proposal is unnecessary because under U.S. law a treaty does not create
rights that may be enforced in U.S. courts unless it is (i) self-executing or (ii) Con-
gress creates such rights through legislation. No U.S. court of which I am aware
has made such a determination with respect to a U.S. BIT or FTA investment chap-
ter. Indeed, there is no evidence that investors have successfully prosecuted any
such claims or are seeking to use U.S. courts over arbitration panels to bring BIT
claims. Even if such claims were raised, that is a matter for the judiciary and does
not require additional changes to the BIT text or U.S. implementation of a BIT. Like
many of the proposals raised, this is a solution lacking a problem.

This proposal is also problematic in relation with the exhaustion of local remedies
proposal also made by Professor Stumberg. While foreign investors in the United
States still have the benefit of strong legal protections under the U.S. legal system
regardless of a BIT, the same is not true for U.S. investors overseas. While Pro-
fessor Stumberg’s proposal only applies to the United States, it would be likely for
any negotiating partner of the United States to follow the same approach which, if
combined with the exhaustion of local remedies proposal, would preclude U.S. inves-
tors from having the benefits of the protections negotiated. That is, U.S. investors
would, on the one hand, be required to exhaust local remedies and, on the other,
be precluded from enforcing their rights in those local courts.

Federal Preemption

Professor Stumberg’s final proposal is that Congress should “[e]stablish protec-
tions against federal preemption and unfunded federal mandates that BITs and
FTAs can impose on states as a result of investment disputes.” The assumptions un-
derlying Professor Stumberg’s proposal are incorrect. Any award that might some-
day be rendered in favor of an investor would run against the U.S. Federal Govern-
ment, not against any state or locality. As well, it is the U.S Department of State’s
Office of the Legal Advisor that handles the claim for the United States, just as if
the claim had been brought on the basis of a federal law, not on the basis of state
or local law. Input and information is sought from states and localities, but no sig-
nificant burden is placed on them to defend their own laws or actions. In addition,
investment treaty tribunals do not require host governments to change their laws.
Rather, if they find for an investor, an arbitral tribunal awards monetary compensa-
tion. Thus, there appears to be no need for the putative “protections” proposed by
Professor Stumberg.

Seeking to create a blanket carve out for state and local action, however, would
undermine a major benefit of the BIT—the protection that U.S. investors seek to
obtain in foreign states, provinces and localities. The United States simply would
not be able to negotiate a one-sided agreement, covering its federal actions only,
while covering the foreign government’s central and sub-central government actions.
Failing to have such coverage would greatly diminish the value of the investment
instrument for the United States, since U.S. investors oftentimes find themselves
iche 1subject of discriminatory, unfair or expropriatory actions at the sub-central
evel.

Conclusion

On behalf of ECAT, I appreciate the opportunity to provide these additional com-
ments. As the Administration undertakes its review of the 2004 Model BIT, ECAT
looks forward to working with you, the Congress and the Administration in support
of international investment instruments that continue to expand the benefits for our
economy, our industries, our workers and our broader national interest.

As discussed at the hearing and in written testimony, the 2004 Model BIT rep-
resents a substantial modification from the earlier 1994 Model. It incorporated pro-
visions that narrowed the scope of key protections to address many of the same con-
cerns that were raised again at the May 14th hearing.

The proposed changes discussed herein seek to address theoretical concerns that
have not materialized either before or after the 2004 Model BIT was adopted. In-
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deed, most of these proposals were made at the time of the last BIT review and
were rejected. Adoption of these changes going forward would weaken core invest-
ment protections at the expense of U.S. companies and their workers, to the det-
riment of U.S. economic interests. ECAT strongly urges that changes to the 2004
Model BIT be considered carefully and promote stronger, not weaker, protections for
U.S. investors overseas.

——

Statement of Mark Hudson Botsford

I am a U.S. citizen who recently returned home to Washington, D.C., after spend-
ing many years in Argentina, as a private business consultant. I invested in local
Argentine Treasury Bills, in October 2001, prior to the declaration of the largest
sovereign debt default in history. After the default was declared, I found comfort
in the fact that the IMF has a lending into arrears article, which declared that any
country in default, must enter into good faith negotiations with all of its creditors
in a transparent forum to determine capacity and willingness in any restructuring.
Unfortunately, my hopes were dashed as the U.S. government supported the Argen-
tine government and failed to insist on these negotiations, thereby allowing Argen-
tina to extend deadlines on loans. In 2005, the SEC approved the restructuring proc-
ess, as the majority of bonds were issued under New York State Court Jurisdiction.
Again, the SEC failed to use precedent, and signed off on the largest haircut ever
proposed, 70%. I did not enter the voluntary restructuring and am presently await-
ing a new offer from the Argentine authorities. In 2006, the CRS submitted a report
to Congress on this restructuring, which stated that the creditors were unable to
generate much sympathy from Congress. As the CRS points out, I believe this is
due to the fact that, by then, the nature of the creditors had changed. Prior to the
default of December, 2001, Argentina had succeeded in aggressively marketing its
debt for the first time to individuals in addition to institutions. After the default,
since neither the U.S., through the IMF nor the SEC were effective in protecting
U.S. investors overseas, the majority of these individuals sold their holdings at a
big loss to large commercial banks and hedge funds. I have returned to seek a non
legal solution to the problem of Argentina’s continuing default, and to try to impede
other countries, such as Ecuador, from following in her footsteps. However, one ave-
nue I will not proceed on, is that which is afforded to me by the breach of the U.S.
Argentina BIT. It is much too costly and time consuming, and even if I get a ruling
in my favor, the lack of enforcement provisions make any effort in this regard fruit-
less. The Argentine successfully characterizes her creditors as vulture funds and op-
portunistic international banks. The reality was that individual investors, such as
myself, saw their life savings evaporate, while the international community looked
the other way. In a time when major banks and multinationals are teetering on
banﬁuptcy, we should not be seen as promoting sovereign debt defaults around the
world.

——

Statement of Sarah Anderson!

Thank you for the opportunity to submit comments on this important issue. I
share many of the concerns raised by other witnesses regarding the investment pro-
tections in U.S. trade and investment agreements. As the Director of the Global
Economy Project at the Institute for Policy Studies, I have published several rel-
evant reports, drawing on interviews with policymakers and legal experts, as well
as individuals directly affected by investor-state cases in the United States and sev-
eral other countries. My overall view is that reforms of these rules are needed to
correct the current imbalance between the broad public interest and the interests
of private foreign investors.

This testimony focuses on one particular set of investment protections—the provi-
sions that restrict the use of capital controls. Particularly in light of the current

1Sarah Anderson is the Director of the Global Economy Project at the Institute for Policy
Studies in Washington, DC, and a co-author of the books Field Guide to the Global Economy
and Alternatives to Economic Globalization. In 1998 and 1999, she served on the staff of the
bipartisan International Financial Institutions Advisory Commission (the “Meltzer Commis-
sion”). Contact: tel: 202 234 9382, email: saraha@igc.org.

See, for example: Sarah Anderson, “Policy Handcuffs in Financial Crisis: How U.S. Trade
and Investment Policies Limit Government Power to Control Capital Flows,” Institute for Policy
Studies, February 2009 (http:/www.ips-dc.org/getfile.php?id=329) and Sarah Anderson and Sara
Grusky, “Challenging Corporate Investor Rule,” Institute for Policy Studies and Food and Water
Watch, April 2007 (http:/www.ips-dc.org/getfile.php?id=146).
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global financial crisis, these provisions deserve much greater attention. My testi-
mony can be summarized with the following three points, elaborated in detail below:

1. The capital control restrictions in U.S. trade agreements and bilat-
eral investment treaties are outmoded. Particularly since the Asian finan-
cial crisis of the late 1990s, there has been growing consensus among noted
economists that such measures, while not a panacea, can be effective tools for
preventing and responding to financial instability.

2. Allowing other governments the authority to apply sensible capital
controls is in the interest of the United States. In a globalized world, ex-
panding the policy options to combat financial crisis makes sense for U.S. busi-
nesses, workers, and the environment. Eliminating the preferential treatment
for foreign investors in current capital transfer rules could also help prevent for-
eign policy conflicts.

3. Capital control provisions are ripe for reform. The current crisis has
opened an important opportunity to construct new rules and institutions that
can prevent future crises and advance stable, sustainable development. Allow-
ing governments greater flexibility to use capital controls would be one impor-
tant step towards that goal, and important precedents exist that could point the
way.

Detailed Discussion

1. The capital control restrictions in U.S. trade agreements and bilateral
investment treaties are outmoded.

The International Monetary Fund (IMF) abandoned its blanket opposition to cap-
ital controls after several countries used these measures effectively to avoid the
worst impacts of the Asian crisis in the late 1990s.”2 In recent years, the Fund has
advised at least two countries, Bulgaria and Croatia, to strengthen one type of cap-
ital control, reserve requirements on capital inflows.? And when Iceland imposed
controls on capital outflows in the aftermath of the country’s banking sector melt-
down, the IMF advised the government “not to lift these restrictions before stability
returns to the foreign exchange market.”4

A March 2009 IMF report notes that “The existence of capital controls in several
countries and structural factors have helped to moderate both the direct and the in-
direct effects of the financial crisis.”® Former IMF chief economist Kenneth Rogoff
underscored this point in a New York Times article about India, in which he stated
that the country’s stringent capital controls were helping to insulate that nation
from the current crisis.®

Columbia University economist Jagdish Bhagwati, a strong advocate of trade lib-
eralization, and many others have pointed out that there is little to no evidence that
capital account liberalization is necessary for developing countries to attract foreign
investment. In fact, six of the top ten non-OECD foreign direct investment recipi-
ents (China, Hong Kong, Russia, Brazil, Saudi Arabia, and India) have never signed
a U.S. agreement restricting capital controls.” In Congressional testimony, Bhagwati
charged that the inclusion of capital control restrictions in trade agreements “seems
therefore to be ideological and/or a result of narrow lobbying interests hiding behind
the assertion of social purpose.”8

Rogoff and Bhagwati are among a growing number of prominent economists who
are speaking out in support of allowing governments the authority to impose capital
controls, including Nobel Prize winners Joseph Stiglitz and Paul Krugman, Harvard

2 Akira Ariyoshi, Karl Habermeier, Bernard Laurens, Inci Otker-Robe, Jorge Ivan Canales-
Kriljenko, and Andrei Kirilenko, “Capital Controls: Country Experiences with Their Use and
Liberalization,” International Monetary Fund, May 17, 2000. http:/www.imf.org/external/pubs/
ft/op/op190/index.htm.

3 Daria Zakharova, “One-Size-Fits-One: Tailor-Made Fiscal Responses to Capital Flows,” Inter-
national Monetary Fund, December 2008. http://www.imf.org/external/pubs/ft/wp/2008/
wp08269.pdf.

4International Monetary Fund, “Interview with IMF mission chief for Iceland, Poul Thomsen,”
December 2, 2008. http://www.imf.org/external/pubs/ft/survey/so/2008/INT111908A.htm.

5International Monetary Fund, “The Implications of the Global Financial Crisis for Low-In-
come Countries,” March 2009. http://www.imf.org/external/pubs/ft/books/2009/globalfin/
globalfin.pdf.

6 Kenneth Rogoff, “Rogoff: The Exuberance of India,” New York Times, January 31, 2009.
http://dealbook.blogs.nytimes.com/2009/01/31/rogoff-the-exuberance-of-india/.

TUNCTAD, World Investment Report 2008.

8 Jagdish Bhagwati, “U.S. House of Representatives Committee on Financial Services Testi-
mony Subcommittee on Domestic and International Monetary Policy, Trade and Technology,”
April 1, 2003. http://www.columbia.edu/[jb38/testimony.pdf.
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University’s Dani Rodrik, and former President of the International Economic Asso-
ciation Guillermo Calvo.?

2. Allowing governments the authority to use sensible capital controls is
in the economic and foreign policy interest of the United States.

Businesses, workers, and the environment in this country are undermined by in-
stability in other parts of the world, as crisis countries purchase fewer U.S. prod-
ucts, cut environmental spending, and expand the global pool of unemployed labor.
And when governments are constrained in their use of capital controls, they have
few other tools to prevent speculative bubbles or stem panic-driven capital flight.
Mexico, for example, has extremely limited authority to apply capital controls under
the investment rules in the North American Free Trade Agreement. In the face of
massive capital flight (foreign investors withdrew more than $22 billion in the last
few months of 2008),10 the government has struggled to prop up the value of its cur-
rency by auctioning off nearly 18 percent of its foreign reserves.!1

Depleting reserves to fight devaluation not only reduces the funds available for
development, it also raises the risk of even further capital flight, as low reserve lev-
els undermine investor confidence. In another attempt to restore confidence, the
Mexican government has opened a $47 billionline of credit with the IMF, raising
the prospect of another debt crisis that could undermine development and stability
in the United States’ southern neighbor for many years to come.

Daniel Tarullo, recently appointed to the Federal Reserve Board, has described
the U.S. government’s insistence on including capital control restrictions in trade
agreements as not only “bad financial policy and bad trade policy,” but also “bad
foreign policy.” 12 In testimony during the debate over the Chile and Singapore free
trade agreements in 2003, Tarullo laid out what would likely happen if a govern-
ment bound by these rules were to use short-term capital controls during a severe
financial crisis: “As the country struggles to emerge from its recession... U.S. inves-
tors file their claims for compensation. And, of course, under the bilateral trade
agreement they are entitled to that compensation. Thus the still-suffering citizens
of the country are treated to the prospect of U.S. investors being made whole while
everyone else bears losses from an economic catastrophe that has afflicted the entire
nation. Regardless of what one thinks of the merits of capital controls, one would
have to be naive not to think that an anti-American backlash would result.” 13

This gloomy scenario has even greater resonance today, at a time when ordinary
taxpayers here and around the world are being asked to shoulder the bulk of the
risk and cost of financial recovery. This is an important time to ensure that inter-
national rules achieve a proper balance between the public interest and private fi-
nancial interests.

3. Capital control provisions are ripe for reform.

The investment rules in U.S. trade and investment agreements should be revised
to allow governments greater flexibility to use capital controls as one tool for pre-
venting or responding to financial instability. The following is a list of possible re-
forms, based on existing precedents.

Dispute settlement: Given the sensitive context in which many governments
turn to capital control measures, there is a strong argument that the right to inves-
tor-state dispute settlement should not apply to capital transfers provisions. At the
very least, there should be a government screening process to examine investor
claims and prevent those that would have a significantly negative impact on the
public interest from moving forward. The U.S. model bilateral investment treaty
sets a relevant precedent by requiring that appropriate authorities of the two gov-

9See box of quotes from noted economists on pages 10-11 of the report “Policy Handcuffs in
Financial Crisis: How U.S. Trade and Investment Policies Limit Government Power to Control
Capital Flows,” by Sarah Anderson, Institute for Policy Studies, February 2009. http:/www.ips-
dc.org/getfile.php?id=329.

10 Roberto Gonzalez Amador, “Inversionistas externos sacaron del pais $22 mil 190 millones,”
La Jornada, Dec. 18, 2008. http://www jornada.unam.mx/2008/12/18/index.php?section=economia
&article=024n1leco.

11 http://www.businessweek.com/ap/financialnews/D94Q2SJ89.htm.

12Daniel Tarullo, “Testimony before the Subcommittee on Domestic and International Mone-
tary Policy, Trade and Technology, Committee on Financial Services, U.S. House of Representa-
tives,” April 1, 2003. http:/financialservices.house.gov/media/pdf/040103dt.pdf.

13 Daniel Tarullo, “Testimony before the Subcommittee on Domestic and International Mone-
tary Policy, Trade and Technology, Committee on Financial Services, U.S. House of Representa-
tives,” April 1, 2003. http:/financialservices.house.gov/media/pdf/040103dt.pdf.
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ernments make determinations that are binding on arbitral tribunals with regard
to financial services and taxation-related claims.14

Balance of payments derogation: Many existing international agreements
allow for restrictions on capital transfers in circumstances in which a host country
is confronted with a balance of payments crisis. The World Trade Organization’s
General Agreement on Trade in Services, the OECD’s Capital Movements Code, and
the IMF’s Articles of Agreement allow capital controls in such crisis periods, as long
as they are temporary and non-discriminatory.1> In February 2009, the ASEAN na-
tions also agreed to an investment agreement that includes a balance of payments
safeguard, as well as an exception for circumstances in which “movements of capital
cause, % threaten to cause, serious economic or financial disturbance in the member
state.”

Article 2104 of NAFTA also allows for temporary capital controls in times of “seri-
ous balance of payments difficulties.” 17 However, the agreement includes two pages
of conditions limiting the use of such measures, even in such crisis periods. For ex-
ample, governments opting to use this policy tool must agree to enter into consulta-
tions with the IMF and adopt the Fund’s policy recommendations on “economic ad-
justment measures.” This is extremely controversial, as the IMF has been widely
criticized in past crises and in the current one for imposing anti-cyclical conditions,
such as freezes in stimulatory social spending and unemployment benefits, tax in-
creases, and service rate hikes. Capital control measures under NAFTA must also
meet the legal standards of being “no more burdensome than necessary” and “avoid
unnecessary damage” to the interests of the other Party. Thus, while NAFTA tech-
nically offers a balance of payments exception, the hands of government officials are
still quite tightly bound.

Exceptions for crisis periods were further watered down in subsequent U.S. trade
agreements and are completely absent from U.S. bilateral investment treaties. The
governments of Singapore and Chile reportedly requested waivers for capital control
rules during crisis periods in the U.S. trade agreements with those countries. The
Bush administration refused, offering only to create special dispute settlement pro-
cedures for claims related to capital transfers. Under these procedures, foreign in-
vestors can still sue for damages over measures that “substantially impede trans-
fers”—they just need to wait an extra six months before filing their claims. A senior
IMF legal counsel called the U.S. refusal to grant such a waiver “draconian” and
complained that the rules might interfere with the IMF’s own power to request that
a government adopt capital controls.18

Broader exception for financial stability measures: Allowing exceptions dur-
ing times of crisis would be a positive, but insufficient step forward. Many econo-
mists argue that capital control measures are most useful if they are enacted “when
the sun is shining.” Once the dark clouds of crisis become evident, it can be too late
for such controls to be effective.

Chile’s encaje (“strongbox” in Spanish) is often cited as an example of effective use
of capital controls through an ongoing policy. Throughout most of the 1990s, the
Chilean government subjected capital inflows to a one-year, non-interest paying de-
posit with the central bank. The deposit requirement varied from 10 to 30 percent,
and the penalty for early withdrawal ranged from 1 to 3 percent. Chile faired better
than most other Latin American countries during the Mexican peso crisis in 1994
and the Asian crisis a few years later. An IMF research review concluded that the
encaje, combined with other financial sector reforms, allowed the government more
monetary policy autonomy and shifted the composition of foreign investment from
“hot money” towards the longer term.1® After entering into discussions of a possible
trade agreement with the United States, the Chilean government eliminated the

142004 U.S. Model Bilateral Investment Treaty. http:/www.ustr.gov/assets/Trade_Sectors/In-
vestment/Model_BIT/asset_upload_file847_6897.pdf.

15United Nations Conference on Trade and Development, “Transfer of Funds,” 2000. http:/
www.unctad.org/en/docs/psiteiitd20.en.pdf.

16 ASE Comprehensive  Investment Agreement, February 26, 2009. http:/
www.aseansec.org/22218. htm.

17North American Free Trade Agreement Final Text, Article 2104. http://www.nafta-sec-
alena.org/en/view.aspx?x=343&mtpilD=155#A2104.

18 Deborah Siegel, “Using Free Trade Agreements to Control Capital Account Restrictions:
Summary of remarks on the Relationship to the Mandate of the IMF,” 10 ISLA Journal of Inter-
national Comparative Law, 2004. http://www.aprnet.org/index.php?a=show&c=Volume%2015
%20June%202007 &t=journals&i=46.

19 Akira Ariyoshi, Karl Habermeier, Bernard Laurens, Inci Otker-Robe, Jorge Ivan Canales-
Kriljenko, and Andrei Kirilenko, “Capital Controls: Country Experiences with Their Use and
Liberalization,” International Monetary Fund, May 17, 2000. http://www.imf.org/external/pubs/
ft/op/op190/index.htm.
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encaje in 1998. In recent years, however, numerous countries have used Chilean-
style controls on inflows.20

One example of a broader exception for capital controls to support financial sta-
bility can be found in the Norwegian government’s 2007 model bilateral investment
treaty. This agreement allows for restrictions on capital flows when necessary to en-
sure compliance with laws and regulations concerning financial security or the pre-
vention and remedying of environmental damage.2! The treaty requires equitable,
non-discriminatory and good faith application of the laws. Similar language could
be added to the current list of exceptions to the capital control restrictions in U.S.
trade and investment agreements.

Conclusion

I would like to thank the Subcommittee for taking on the task of reviewing the
investment rules in U.S. trade and investment agreements to ensure that they ad-
vance the public interest. This is particularly timely in light of the current financial
crisis. The U.S. Congress has a tremendous opportunity to apply lessons from past
crises and work with counterparts in other nations to build a more equitable, sus-
tainable, and stable global economy.

——

Statement of Todd Tucker

I thank Subcommittee Chairman Levin and the other Members of the Ways &
Means Committee for this opportunity to submit written testimony on behalf of Pub-
lic Citizen for the record for the Hearing on Investment Protections in U.S. Trade
and Investment Agreements. My testimony can be summarized with the following
three points, elaborated in detail below:

1. The record of the North American Free Trade Agreement (NAFTA)
demonstrates why removing harmful investment provisions from inter-
national agreements is in the interest of the United States and its trad-
ing partners. NAFTA’s investment chapter provides incentives to offshore jobs
by removing many of the costs and risks of relocating production offshore. It
also subjects U.S. environmental, consumer and other public-interest laws to
challenge by foreign investors empowered to demand U.S. government com-
pensation directly in foreign tribunals for domestic laws they deem to under-
mine their expected future profits. The investment chapter of the Central Amer-
ica Free Trade Agreement (CAFTA) expanded on the definition of foreign in-
vestments that were provided special protections and rights. Instructions in the
2002 Fast Track—that U.S. trade agreements not provide greater rights to for-
eign investors than are provided to U.S. investors under the U.S. Constitution—
have been systematically ignored by U.S. negotiators. As a result, CAFTA, var-
ious FTAs approved after CAFTA, and the three leftover Bush “Free Trade
Agreements” (FTAs) all contain provisions that provide greater substantive and
procedural rights to foreign investors. Not one word of the investment chapters
of the FTAs was altered to remedy these problems in the May 2007 revisions
to the Bush FTAs. The non-binding preambular language added to these agree-
ments has no legal effect and fails to address the investment chapters’ prob-
lems.

2. We support President Barack Obama’s campaign pledges to over-
haul the investment provisions of U.S. trade agreements.

3. In order for President Obama to fulfill these commitments, a set
of specific changes must be made to current and prospective trade and
investment agreements.

20 Eduardo Levy Yeyati, Sergio L. Schmukler, Neeltje Van Horen, “Crises, Capital Controls,
and Financial Integration,” Policy Research Working Paper 4770, World Bank, November 2008.
http://www-wds.worldbank.org/servlet/WDSContentServer/WDSP/IB/2008/11/06/
000158349_20081106083956/Rendered/PDF/WPS4770.pdf.

21Norway model Dbilateral investment treaty, 2007. http:/ita.law.uvic.ca/documents/
NorwayModel2007.doc.
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1. The record of NAFTA demonstrates why removing harmful investment
provisions from international agreements is in the interest of the
United States and its trading partners.

NAFTA’s investor protections were among the most controversial aspects of the
pact, and an expanded version of these were also included in later trade agree-
ments. These pacts grant foreign investors a private right of action to enforce their
trade-agreement foreign-investor rights. Through these, they can challenge govern-
ment policies in international tribunals at the World Bank and United Nations and
demand host-government compensation for policies that they consider to have im-
paired their new trade-agreement rights. This includes compensation for lost profits
when government regulatory policy undermines their “expectation of gain or prof-
it.”1 The special foreign-investor privileges eliminate the uncertainty and costs of
having to use “host” country courts to settle many common disputes. Thus, effec-
tively, these investment rules facilitate the relocation of investment offshore to low-
wage venues by eliminating many of the costs and risks of such relocation for U.S.
investors and firms.

Specifically, the investment chapters in NAFTA, CAFTA and various NAFTA-
style FTAs set a “minimum standard of treatment” that signatories must provide
foreign investors,2 prohibit foreign investors from being treated less favorably than
domestic investors,® ban common performance requirements on foreign investors
(such as domestic-content laws),4 and forbid limits on capital movements, such as
currency controls.5 Additionally, these pacts provide foreign investors operating in
the United States with greater compensation rights for extended categories of “ex-
propriation” or “takings” than U.S. companies have under domestic law, including
for “indirect takings” or measures “tantamount to” a takings.® These trade-pact in-
vestor rules contain no sovereign-immunity shield for governments, a radical depar-
ture from longstanding U.S. protections.

During the debate surrounding the 2002 grant of Fast Track authority, dozens of
groups and organizations representing state and local legislative and judicial offi-
cials weighed in, demanding that Fast Track contain provisions to ensure that for-
eign investors would not be granted “greater rights” in trade-agreement investment
chapters than U.S. firms have under the U.S. Constitution. These groups include
the Conference of Chief Justices, National Association of Attorneys General, U.S.
Conference of Mayors, National Association of Counties, National Association of
Towns and Townships, National League of Cities, and National Conference of State
Legislatures.” The next trade agreements negotiated did contain some improve-
ments with regard to the transparency of trade-tribunal operations but unfortu-
nately failed to meet the demands by state and local officials and others—again pro-
viding foreign investors greater rights than the U.S. Constitution provides to U.S.
businesses and citizens.

During the time-period which Fast Track was operational from 2002-2007, the
Bush administration sought to expand NAFTA-style investor rights to new countries
via bilateral and regional trade agreements, including the U.S.-Chile FTA, U.S.-
Singapore FTA, U.S.-Morocco, CAFTA, U.S.-Oman FTA, U.S.-Peru FTA, and pro-
posed agreements with Panama, Colombia, and Korea. USTR also has pushed to put
these extraordinary foreign-investor privileges into the WTO, but the majority of
WTO member countries have flatly refused. The raft of new agreements with the
foreign-investor privileges are sure to spawn new cases and new liability for U.S.
taxpayers, who must foot the bill if foreign investors succeed in challenging state
or federal laws—as well as face the consequences of not having vital environmental
health, safety and zoning policies enforced.

Public Citizen has uncovered 59 of these claims filed thus far by corporate inter-
ests and investors under NAFTA’s Chapter 11. While only a small number of these
cases have been finalized, the track record of cases and claims demonstrate an array
of attacks on public policies and normal regulatory activity at all levels of govern-
ment. The cases have a common theme: they seek compensation for government ac-
tions that would not be subject to such demands under U.S. law, and claim viola-
tions of property rights established in NAFTA that extend well beyond the robust

1For instance, NAFTA Article 1105.
For instance, U.S.-Peru FTA Article 10.28.

2See e.g. NAFTA Article 11.5 or CAFTA Article 10.5.

3See e.g. NAFTA Article 11. 2 or CAFTA Article 10.3

4See e.g. NAFTA Article 11.9 or CAFTA Article 10.6.

5See e.g. NAFTA Article 11.9 or CAFTA Article 10.8.

6See e.g. NAFTA Article 11.10 and 11.39 or CAFTA Article 10.7 and 10.28.

7 Letters from these groups and others can be accessed at: http://www.citizen.org/trade/subfed-
eral/inv.
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property rights the U.S. Supreme Court has interpreted are provided by the U.S.
Constitution.

Under NAFTA, around $69 million has been paid out by governments in corporate
challenges against toxic-substance bans, logging rules, operating permits for a toxic-
waste site, and more.8 Although not explored in detail in this testimony, similar
troubling provisions exist in U.S. bilateral investment treaties. Appendix I contains
information on both concluded and pending NAFTA investor-state cases through the
beginning of 2009, while pages 4—7 of this testimony include a lengthier critique of
specific aspects of the NAFTA-style investor rights that have been included as
Chapter 10 in more recent FTAs, such as the Bush administration’s U.S.-Panama
FTA.

2. We support President Barack Obama’s campaign pledges to overhaul
the investment provisions of U.S. trade agreements.

President Obama campaigned on a whole series of specific trade-reform commit-
ments. Whether he will meet his pledges to the American people will be tested by
whether the Obama administration continues with more Bush NAFTA-style FTAs,
such as the Panama FTA, or conducts the promised repair of the existing trade
agreements and develops a new policy that, as President Obama said, benefits the
many, not only a few special interests. Specifically, President Obama pledged to
remedy the following investment provisions that the Panama FTA would replicate:

¢ Obama answered “yes” to the question: “Will you commit to renegotiate
NAFTA to eliminate its investor rules that allow private enforcement
by foreign investors of these investor privileges in foreign tribunals
and that give foreign investors greater rights than are provided by
the U.S. Constitution as interpreted by our Supreme Court thus pro-
moting offshoring?” 9

* He also said: “While NAFTA gave broad rights to investors, it paid only lip
service to the rights of labor and the importance of environmental protection.
We should amend NAFTA to make clear that fair laws and regulations writ-
ten to protect citizens in any of the three countries cannot be overridden sim-
ply at the request of foreign investors.” 10

Similar language was included in the Democratic Party platform, which stated:
“We will not negotiate free trade agreements that stop the government from pro-
tecting the environment, food safety or the health of its citizens, give greater rights
to foreign investors than to U.S. investors, require the privatization of our vital pub-
lic services, or prevent developing country governments from adopting humanitarian
licensing policies to improve access to life-saving medications. We will stand firm
against agreements that fail to live up to these important benchmarks.” 11

Campaigning on these themes stretched beyond the presidential races, to congres-
sional races in both chambers of Congress, from Florida to New Mexico, from Colo-
rado to New York. Indeed, successful candidates in the 2006 and 2008 races ran on
a resounding platform of fundamental overhaul of U.S. trade and economic policies.
In the two cycles, there was a combined shift of 72 members in the fair-trade com-
position of Congress.12

Concerns with trade-pact investment provisions have long stretched across party
lines and throughout the Democratic Caucus, as shown by these quotes from the de-
bate around the Central America Free Trade Agreement (CAFTA). Conservatives,
such as former Rep. Butch Otter, now the Republican governor of Idaho, expressed
concern with FTA investment provisions, saying: “I'd like to draw your attention to
the fact that CAFTA contains 1,000 pages of international law establishing, among
other things, property rights for foreign investors that may impose restrictions on
U.S. land-use policy. Chapter 10 of CAFTA outlines a system under which foreign
investors operating in the United States are granted greater property rights than

8 Mary Bottari and Lori Wallach, “NAFTA Threat to Sovereignty and Democracy: The Record
of NAFTA Chapter 11 Investor-State Cases 1994-2005,” Public Citizen’s Global Trade Watch,
February 2005.

9 http:/www.citizenstrade.org/pdf/QuestionnairePennsylvaniaFairTradeCoalition040108FINAL
_SenatorObamaResponse.pdf.

10 http:/www.citizen.org/documents/TXFairTradeCoalitionObama.pdf.

11 Democratic National Convention Committee, “The 2008 Democratic Party Platform: Renew-
ifng Ahmerlica’s Progress,” August 25, 2008. Available at http:/www.democrats.org/a/party/plat-
orm.html.

12Todd Tucker, “Fair Trade Gets an Upgrade,” Public Citizen’s Global Trade Watch, Novem-
ber 2008.
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U.S. law provides for our own citizens! Mr. Speaker, that’s not encouraging free
trade. That’s giving away our natural resources and our national sovereignty.” 13

Meanwhile, New Democrat Coalition member Rep. Jane Harman (D-Calif.) and
other representatives said:

“We wanted to draw your attention to—the threat that the investor rights rules
in the Central America-Dominican Republic Free Trade Agreement (CAFTA) pose
to important state and local laws and regulations that protect the environment
and public health. Like Chapter 11 of NAFTA, the investor rights provisions of
CAFTA give foreign corporations the power to demand payment from the U.S.
when public interest protections affect a company’s commercial interests... The
State of California has now joined state and local government groups in saying
that U.S. trade negotiators failed to heed the lessons of NAFTA in their negotia-
tion of the investor rights rules in CAFTA. We hope you will join us in opposing
CAFTA.” 14

The concern about these expansive foreign investor rights and their private en-
forcement across party and caucus lines is logical, since NAFTA-CAFTA-style for-
eign investor provisions can undermine areas of concern across the entire political
spectrum in Congress and the country.

3. In order for President Obama to fulfill these commitments, a set of spe-
cific changes must be made to current and prospective trade and in-
vestment agreements.

The Investment chapters of the Panama, Colombia, and Korea FTAs need the fun-
damental changes listed below in order to deliver on President Obama’s campaign
commitments. These changes are also necessary to meet the concerns raised by the
AFL-CIO, Change to Win, Public Citizen, and other groups in 2007, when Demo-
cratic congressional trade committee leaders and the White House discussed renego-
tiating aspects of the four Bush-negotiated agreements. (Indeed, this section of the
testimony closely tracks the documents describing necessary fixes to the FTA invest-
ment chapters submitted by many environmental, consumer, and labor organiza-
tions at that time.) These changes are also necessary for ensuring pacts meet the
2002 Trade Promotion Authority standard of not providing foreign investors with
greater rights than those provided to domestic firms/investors by the U.S. Constitu-
tion. (The Articles below refer to the Panama FTA, but similar if not identical arti-
cles can be found in each agreement, meaning similar if not identical changes are
needed in the Colombia and Korea FTAs as well.)

1. To conform with U.S. taking laws, the Panama FTA’s definition of investment
at Article 10.29 must be bifurcated so that the current expansive definition does not
apply to claims for compensation for expropriation under Article 10.7(1). The current
definition covers all provisions of the investment agreements and extends beyond
the commitment of capital or the acquisition of real property or other tangible as-
sets. To comply with U.S. takings law, the highly subjective standards used to de-
fine an investment subject to compensation—including expectation of gain or profit,
or the assumption of risk—must be removed, as such actions are not considered
forms of property under U.S. law regarding expropriation claims. To bring the
FTA standard into compliance with U.S. property rights takings law, Arti-
cle 10.29 must be amended to strike the categories of property that extend
beyond commitment of capital or the acquisition of real property or other
tangible assets.!> The expectation of gain or profit, or the assumption of risk
should not qualify as investment as it does in the Panama FTA and the other past
and current Bush FTAs. Finally, the renegotiated definition must establish that a
mere pledge of capital does not establish an investment, but rather “investment”
must be defined to include the actual physical presence of capital.

13Rep. Clement LeRoy “Butch” Otter (R-Idaho), Floor Statement on CAFTA, July 29, 2005.

14 On file with Public Citizen.

15The Article 10.29 text would have to be modified to exclude the stricken clauses below: “in-
vestment means every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the commitment of capital
or other resources, the expeetation of gain or profit; or the assumption of risk. Forms that an
investment may take include: fa) an enterprise; (b) shares; stock, and other forms of equity par-
ticipation in eﬁtefpﬂs&ée)beﬂdsdebeﬁtufe&e&hefdebtmstfumeﬁt&aﬂdleaﬂs#S(d}fu—
tures; options; aﬂd other derivatives; te) turnkey; construction; management; production; conces

sion; feveﬂue—shaﬂﬂg and other similar contracts; O mtelrleebual rights; () heense&,

mmmmwm&mm&mwmmm
tangible or intangible; meovable er immovable property, and related property rights; sueh as
leases; mortgages; lens; and pledges.”



109

2. The Panama FTA must be amended to explicitly state that the minimum stand-
ard of treatment grants no new substantive rights and no greater due process rights
than what U.S. citizens currently possess under the due process clause of the U.S.
Constitution. Currently, the “fair and equitable” language, if viewed as an inde-
pendent standard, would invite an investment tribunal to apply its own view of
what is “fair” or “equitable,” unbounded by any limits in U.S. law. Moreover, those
terms are inherently subjective. The Annex that was added to CAFTA and included
in recent FTAs—which seeks to define “the minimum standard of treatment” that
is guaranteed to foreign investors—fails to accomplish Congress’ goal of foreclosing
arbitral panels’ discretion to read new substantive rights into this standard
unbounded by U.S. law limits. This can be remedied by replacing the Panama
FTA’s circular Annex 10-A language 16 with the following: “The Parties con-
firm their shared understanding that the minimum standard of treatment,
defined at Article 10.5 as ‘fair and equitable treatment,” grants no new sub-
stantive rights and no greater due process rights than what U.S. citizens
currently possess under the due process clause of the United States Con-
stitution.”

3. U.S. takings jurisprudence permits compensation for direct takings of real prop-
erty, but only allows compensation in the rarest of situations when government ac-
tion does not involve an actual expropriation, but some lesser interference with
property rights. Democrats successfully defeated a 1990s push to establish “regu-
latory takings” compensation in U.S. law so as to preclude demands for compensa-
tion arising from the costs of complying with environmental, land-use and other reg-
ulations. To conform with the no-greater-rights standard, the FTAs must permit
compensation only for direct takings and indirect takings that meet the extremely
narrow U.S. law standard of a complete and permanent destruction of all value of
the entirety of a property. (The holding in Penn Central Transportation Co. v. New
York City, 438 U.S. 104 (1978).) This problem can be remedied by adding the
following clause to the Panama FTA’s Annex 10-B(4): “government actions
that merely diminish the property’s value but do not destroy all value of
the entire property permanently is not an indirect taking.”

4. To be consistent with U.S. law (i.e. not provide greater rights) investor-state
compensation should be available only for instances of direct expropriation of a for-
eign investors’ tangible property. Further, there should be no, not “rare,” cir-
cumstances when non-discriminatory regulatory actions by a Party that are de-
signed and applied to protect legitimate public welfare objectives, such as public
health, safety, and the environment, constitute an indirect expropriation. An Annex
added to recent FTAs in response to Congress’ concerns that trade-agreement in-
vestment rules provide compensation for regulatory takings actually creates a new
conflict with U.S. property rights law. Under U.S. law, there are no circumstances
when non-discriminatory regulatory actions by a Party that are designed and ap-
plied to protect legitimate public welfare objectives that do not extinguish all value
of a property would be subject to compensation. The Panama FTA’s Annex 10—
B(4)(b) states that only in “rare circumstances” can such policies be the basis for
compensation. This can be remedied by striking the words “either” and “or
indirectly” in Article 10.7(1), striking “or intangible” from Annex 10-B(2)
and striking “Except in rare circumstances” from Annex 10-B(4)(b), and (as
noted) adding the following clause to Annex 10-B(4): “government actions
that merely diminish the property’s value but do not destroy all value of
the entire property permanently is not an indirect taking.”

5. One of the most controversial provisions of investment chapters is the investor-
state dispute resolution mechanism. As we have seen under NAFTA, the investor-
state mechanism has been used to challenge legitimate public-interest measures. It
should be sufficient that an investor make use the domestic legal systems to bring
a claim or, if not satisfied, push his/her respective government for state-state dis-
pute settlement. The state-state approach has precedent in the U.S.-Australia FTA.
The above amendments limit to U.S. law the standards that would be applied by
investor-state tribunals. However, the above fixes do not remedy the core violation
of the no-greater-rights standard—which is the very opportunity for a foreign inves-
tor operating within the United States to seek remedy before an investor-state tri-
bunal, while U.S. investors and firms are limited to seeking remedy in U.S. courts.

16 Annex 10-A: “Customary International Law: The Parties confirm their shared under-
standing that ‘customary international law’ generally and as specifically referenced in Articles
10.5, 10.6, and Annex 10-B results from a general and consistent practice of States that they
follow from a sense of legal obligation. With regard to Article 10.5, the customary international
law minimum standard of treatment of aliens refers to all customary international law prin-
ciples that protect the economic rights and interests of aliens.”
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To remedy the violation of the no-greater-rights standard, the Panama
FTA’s Section B (Articles 10.15-10.27) of the Investment Chapter must be
stricken. Government-government enforcement action, based on the re-
negotiated terms described above, would provide recourse for actual acts
of direct expropriation, while safeguarding legitimate public-interest laws
from challenge and ensuring foreign investors are not provided greater
rights than domestic investors operating domestically.

6. We are deeply concerned that the provisions on transfers, Article 10.8, would
limit governments’ ability to use legitimate measures designed to restrict the flow
of capital in order to protect themselves from financial instability. Without adequate
measures to prevent and respond to such financial instability, particularly in devel-
oping countries, broad sustainable development will remain out of reach for many
developing countries. The increased frequency and severity of financial crises also
hurts U.S. economic interests, as crisis-stricken countries devalue their currencies
and flood the U.S. market with under-priced exports in order to recover. Thus, Arti-
cle 10.8 should be amended to provide for reasonable capital controls.

In conclusion, recent attempts to change aspects of the NAFTA investor tem-
plate—including language inserted into the 2002 Fast Track (which resulted in the
yet-more-expansive CAFTA investor terms), or the May 10, 2007 agreement between
the Bush administration and certain Members of Congress (which did not change
a word of the FTAS’ investment chapters),—did not address these issues. In par-
ticular, the May 10 deal’s insertion of non-binding preambular language to the FTAs
is galling. As a matter of law, the actual binding provisions of the FTAs’ investment
chapters described above trump the non-binding preambular language which
bizarrely states that “foreign investors are not hereby accorded greater substantive
rights with respect to investment protections than domestic investors under domes-
tic law where, as in the United States, protections of investor rights under domestic
law equal or exceed those set forth in this Agreement”—even though in fact that
is precisely what the agreement’s binding legal text does. No arbitral tribunal is
bound to the FTA’s hortatory preambular language. Rather, future cases would be
decided on the actual agreement text, which as noted above is severely flawed. That
no changes were made to the investment chapter is a point about which the Bush
administration bragged in its fact sheets on the May 2007 deal.l?7 Only by changing
the binding language through renegotiation can the problems discussed above be
remedied.

APPENDIX I: MORE DETAIL ON NAFTA INVESTOR-STATE CASES 18

CASES IN WHICH INVESTORS OBTAINED PAYMENT FOR CHALLENGES
OF PUBLIC-INTEREST AND OTHER LAWS

Corporation or Damages Status of

Investor v. Country Venue Sought Case Issue
Ethyl v. Canada UNCITRAL | $201 million | Settled; U.S. chemical company
Ethyl challenged Canadian
April 14, 1997* win, $13 environmental ban of

million gasoline additive MMT.

July 1998: Canada loses
NAFTA jurisdictional
ruling, reverses ban,
pays $13 million in
damages and legal fees
to Ethyl.

17USTR suggested that “the four pending FTAs (as well as the other FTAs we have concluded
in the past five years) fully achieve” the congressional requirement that no foreign investors not
be accorded greater rights than U.S. investors operating in the United States. See http:/
ustr.gov/assets/Document_Library/Fact_Sheets/2007/asset_upload_file146_11282.pdf.

18 Key: *Indicates date Notice of Intent to File a Claim was filed, the first step in the NAFTA
investor-state process, when an investor notifies a government that it intends to bring a NAFTA
Chapter 11 suit against that government.

**Indicates date Notice of Arbitration was filed, the second step in the NAFTA investor-
state process, when an investor notifies an arbitration body that it is ready to commence arbitra-
tion under NAFTA Chapter 11.
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CASES IN WHICH INVESTORS OBTAINED PAYMENT FOR CHALLENGES
OF PUBLIC-INTEREST AND OTHER LAWS—Continued

Corporation or
Investor v. Country

Venue

Damages
Sought

Status of
Case

Issue

S.D. Myers v. Canada
July 22, 1998*

Oct. 30, 1998%*

UNCITRAL

$20 million

S.D.
Myers
win, $5
million

U.S. waste treatment
company challenged
temporary Canadian
ban of PCB exports that
complied with multilat-
eral environmental
treaty on toxic-waste
trade.

November 2000: Tri-
bunal dismissed S.D.
Myers claim of expro-
priation, but upheld
claims of discrimination
and determined that the
discrimination violation
also qualified as a viola-
tion of the “minimum
standard of treatment”
foreign investors must
be provided under
NAFTA. Panel also stat-
ed that a foreign firm’s
“market share” in an-
other country could be
considered a NAFTA-
protected investment.

February 2001: Canada
petitioned to have the
NAFTA tribunal deci-
sion overturned in a Ca-
nadian Federal Court.

January 2004: The Ca-
nadian federal court
dismissed the case, find-
ing that any jurisdic-
tional claims were
barred from being
raised since they had
not been raised in the
NAFTA claim. The fed-
eral court judge also
ruled that upholding
the tribunal award
would not violate Cana-
dian “public policy” as
Canada had argued.

Pope & Talbot
Dec. 24, 1999*

March 25, 1999**

UNCITRAL

$381 million

P&T win,
$621,000

U.S. timber company
challenged Canadian
implementation of 1996
U.S.-Canada Softwood
Lumber Agreement.
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CASES IN WHICH INVESTORS OBTAINED PAYMENT FOR CHALLENGES
OF PUBLIC-INTEREST AND OTHER LAWS—Continued

Corporation or
Investor v. Country

Venue

Damages
Sought

Status of
Case

Issue

April 2001: Tribunal
dismissed claims of ex-
propriation and dis-
crimination, but held
that the rude behavior
of the Canadian govern-
ment officials seeking to
verify firm’s compliance
with lumber agreement
constituted a violation
of the “minimum stand-
ard of treatment” re-
quired by NAFTA for
foreign investors. Panel
also stated that a for-
eign firm’s “market ac-
cess” in another country
could be considered a
NAFTA-protected in-
vestment.

Metalclad v. Mexico
Dec. 30, 1996*

Jan. 2, 1997#*

ICSID

$90 million

Metalclad
win, $15.6
million

U.S. firm challenged
Mexican municipality’s
refusal to grant con-
struction permit for
toxic waste facility un-
less the firm cleaned up
existing toxic waste
problems that had re-
sulted in the facility
being closed when it
was owned by a Mexi-
can firm from which
Metalclad acquired the
facility. Metalclad also
challenged establish-
ment of an ecological
preserve on the site by
a Mexican state govern-
ment.

August 2000: Tribunal
ruled that the denial of
the construction permit
and the creation of an
ecological reserve are
tantamount to an “indi-
rect” expropriation and
that Mexico violated
NAFTA’s “minimum
standard of treatment”
guaranteed foreign in-
vestors, because the
firm was not granted a
“clear and predictable”
regulatory environment.
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CASES IN WHICH INVESTORS OBTAINED PAYMENT FOR CHALLENGES
OF PUBLIC-INTEREST AND OTHER LAWS—Continued

Damages Status of

Corporation or
Sought Case

Investor v. Country Issue

Venue

October 2000: Mexican
government challenged
the NAFTA ruling in
Canadian court alleging
arbitral error. A Cana-
dian judge ruled that
the tribunal erred in
part by importing trans-
parency requirements
from NAFTA Chapter
18 into NAFTA Chapter
11 and reduced the
award by $1 million. In
2004, the Mexican fed-
eral government’s effort
to hold the involved
state government finan-
cially responsible for
the award failed in the
Mexican Supreme
Court.

Karpa v. Mexico ICSID $50 million | Karpa U.S. cigarette exporter
win, $1.5 challenged denial of ex-
Feb. 16, 1998* million port tax rebate by Mexi-
can government.

Apr. 7, 1999%*
December 2002: Tri-
bunal rejected an expro-
priation claim, but
upheld a claim of dis-
crimination after the
Mexican government
failed to provide evi-
dence that the firm was
being treated similarly
to Mexican firms in
“like circumstances.”

December 2003: Cana-
dian judge dismissed
Mexico’s effort to set
aside award.

ADM/Tate & Lyle v. ICSID $100 million | ADM win, | U.S. company producing
Mexico $33.5 mil- | high fructose corn syrup
lion sought compensation
Oct. 14, 2003* against Mexican govern-
ment for imposition of a
Aug. 4, 2004** tax on beverages made
with HFCS, but not
Mexican cane sugar.
Mexico argued that the
tax was legitimate be-
cause the U.S. had
failed to open its mar-
ket sufficiently to Mexi-
can cane sugar exports
under NAFTA.
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CASES IN WHICH INVESTORS OBTAINED PAYMENT FOR CHALLENGES
OF PUBLIC-INTEREST AND OTHER LAWS—Continued

Damages Status of
Sought Case

Corporation or

Investor v. Country Issue

Venue

November 2007:
NAFTA tribunal ruled
that the HFSC tax was
discriminatory and a
NAFTA-illegal perform-
ance requirement, but
did not find it was an
expropriation. This
issue was also litigated
in the WTO, which
issued a ruling against
Mexico and in favor of
the U.S. in 2006.

Corn Products ICSID $325 million | Corn U.S. company producing
Products | high fructose corn syrup
International v. win, (HFCS), a soft drink
Mexico amount sweetener, sought com-
pending pensation from Mexican
Jan. 28, 2003* government for imposi-
tion of a tax on bev-
Oct. 21, 2003%* erages sweetened with
HFCS, but not Mexican
cane sugar.

April 2009: January
2008 award finally be-
come public. Tribunal
ruled for CPI on the
merits then began a
monetary damages as-
sessment. Panel dis-
missed most claims but
found that Mexico vio-
lated the national treat-
ment rule by “failling]
to accord CPI, and its
investment, treatment
no less favourable than
that it accorded to its
own investors in like
circumstances, namely
the Mexican sugar pro-
ducers who were com-
peting for the market in
sweeteners for soft
drinks.”

CASES IN WHICH THE U.S. “DODGED THE BULLET” ON PROCEDURAL
GROUNDS

There have been four cases against the United States that have made it to arbi-
tration; these were dismissed on largely procedural grounds.

1. Loewen case: In 1998, a Canadian funeral conglomerate, Loewen, used
NAFTA’s investor-state system to challenge Mississippi’s rules of civil procedure and
the amount of a jury award related to a case in which a Mississippi firm had sued
Loewen in a private contract dispute in state court. A World Bank tribunal issued
a chilling ruling in this NAFTA case, finding for Loewen on the merits.1® The ruling

19ICSID, Decision on hearing of Respondent’s objection to competence and jurisdiction, The
Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Jan. 5, 2001, Case
No. ARB(AF)/98/3.
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made clear that few domestic court decisions are immune to a rehearing in a
NAFTA investor-state tribunal. However, the tribunal dismissed the case before the
penalty phase thanks to a remarkable fluke: lawyers involved with the firm’s bank-
ruptcy proceedings reincorporated Loewen as a U.S. firm, thus destroying its ability
to obtain compensation as a “foreign” investor.

2. Mondev case: In 1999, a Canadian real estate developer challenged Massachu-
setts Supreme Court ruling regarding local government sovereign immunity and
land-use policy. In October 2002, the claim was dismissed on procedural grounds.
The tribunal found that the majority of Mondev’s claims, including its expropriation
claim, were time-barred because the dispute on which the claim was based predated
NAFTA.

3. Methanex: In 1999, a Canadian corporation that produced methanol, a compo-
nent chemical of the gasoline additive MTBE, challenged California phase-out of the
additive, which was contaminating drinking water sources around the state. In Au-
gust 2005, the claim was dismissed on procedural grounds. The tribunal ruled that
it had no jurisdiction to determine Methanex’s claims because California’s MTBE
ban did not have a sufficient connection to the firm’s methanol production to qualify
Methanex for protection under NAFTA’s investment chapter. Tribunal orders
Methanex to pay U.S. $3 million in legal fees. The tribunal permitted NGOs to sub-
mit amici briefs and Methanex allowed hearings to be open to the public.

4, ADF: In 2000, a Canadian steel contractor challenged U.S. Buy America law
related to a Virginia highway construction contract. In January 2003, the claim dis-
missed on procedural grounds. The tribunal found that the basis of the claim con-
stituted “government procurement” and therefore was not covered under NAFTA Ar-
ticle 1108. Starting with CAFTA, FTA investment chapters have included foreign-
investor protections for aspects of government procurement activities.

PENDING CASES AGAINST UNITED STATES CLOSEST TO COMPLETION

The United States may well dodge the bullet on procedural grounds again. While
there has been no final action on the Glamis case, for instance, this case involving
a mining company may not result in an award against the United States: Glamis
may not be considered a foreign investor, because the company had claimed it was
“a U.S. citizen” in order to take advantage of an 1872 mining law, which allows only
U.S. citizens or domestically-incorporated firms to exploit federal lands. Also, there
was also no evidence of losses. Glamis was never forbidden to mine on its claim.
Rather, it was required to meet the same backfilling rules that such mines must
meet in California. Glamis could have complied with the law and worked its claim.
Alternatively, given that Glamis Gold’s mining claims are more valuable with gold
at $800 an ounce (as it has been recently) than when the case started (gold was
$325), Glamis could have sold its valuable mining rights, but instead launched an
investor-state claim. More detail on this and other pending cases is provided below.

1. Aspects of the state tobacco settlements, which have resulted in a dramatic
drop in the rate of teenage smoking in the United States, are being challenged by
Canadian tobacco traders.20 Grand River Enterprises, is the Canadian company
seeking $340 million in damages over 1998 U.S. Tobacco Settlement, which requires
tobacco companies to contribute to state escrow funds to help defray medical costs
of smokers.

2. A Canadian mining firm is bringing a NAFTA suit over a California law that
requires reclamation of open-pit, cyanide heap-leach mining sites.2! Glamis Gold,
the Canadian company is seeking $50 million in compensation for the California law
requiring backfilling and restoration of open-pit mines near Native American sacred
sites. The company’s American subsidiary had acquired federal mining claims and
was in the process of acquiring approval from state and Federal Governments to
open an open-pit cyanide heap leach mine. When backfilling and restoration regula-
tions were issued by California, Glamis filed a NAFTA claim rather than proceed
with its application in compliance with the regulations.

3. A Canadian drug company is suing the United States under NAFTA because
it was not clearly granted the right to manufacture a generic version of a Pfizer

20 UNCITRAL, “Notice of Arbitration Under the Arbitration Rules of the United Nations Com-
mission on International Trade Law and the North American Free Trade Agreement between
Grand River Enterprises Six Nations, Ltd. et al. and Government of the United States of Amer-
ica,” March 11, 2004a. Available at: http://www.state.gov/documents/organization/30961.pdf.

21 UNCITRAL, Notice of Arbitration Under the Arbitration Rules of the United Nations Com-
mission on International Trade Law and the North American Free Trade Agreement, Glamis
Gold Ltd. v. the Government of the United States, Dec. 9, 2003.
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drug by the U.S. court system.22 Apotex is a Canadian generic drug manufacturer
sought to develop a generic version of the Pfizer drug Zoloft (sertraline) when the
Pfizer patent expired in 2006. Due to legal uncertainty surrounding the patent, the
firm sought a declaratory judgment in U.S. District Court for the Southern District
of New York to clarify the patent issues and give it the “patent certainty” to be eligi-
ble for final FDA approval of its product upon the expiration of the Pfizer patent.
The court declined to resolve Apotex’s claim and dismissed the case in 2004, and
this decision was upheld by the federal circuit court in 2005. In 2006, the case was
denied a writ of certiorari by the U.S. Supreme Court. Because the courts declined
to clarify the muddled patent situation, another generic competitor got a head-start
in producing the drug. Apotex challenged all three court decisions as a
misapplication of U.S. law, NAFTA expropriation, discrimination and a violation of
its NAFTA rights to a “minimum standard of treatment.” They are demanding $8
million in compensation.

4. Most recently, a consortium of Mexico-domiciled trucking groups is initiating
a NAFTA Chapter 11 case over the ending of the NAFTA trucks pilot program, they
may be seeking billions in damages, even though very few trucks from Mexico are
likely to meet U.S. standards, be appropriate for very long international hauling,
and even though very few such trucks participated in the recent Bush administra-
tion cross-border trucking program beyond the border zone. The claimants say be-
cause they pay certification fees they have an investment.23

After an initial wave of WTO cases and NAFTA investor-state challenges, enforce-
ment of NAFTA and WTO non-trade policy constraints has gotten more subtle.
Given that trade attacks on health and environmental laws draw terrible press and
controversy and are expensive to litigate, foreign governments and investors have
found that merely threatening challenges to chill initiatives rather than waiting for
their passage and then formally filing against them is a cheaper and politically safer
tactic.2¢ For instance, after NAFTA threats were raised against a Canadian provin-
cial proposal to institute a single-payer form of auto insurance, the proposal was
dropped. Often these cases never come to public attention unless one party leaks
the documents. Thus, while there is not a long list of formal WTO or NAFTA cases
against U.S. state policies, increasingly state officials have been facing trade agree-
ment threats against state policy initiatives. Moreover, the formal cases that have
been launched are illustrative of the threats that the NAFTA-WTO model poses to
normal state governmental activity and legislative prerogatives.

———

Statement of the U.S. Chamber of Commerce

The U.S. Chamber of Commerce is the world’s largest business federation, rep-
resenting more than three million businesses and organizations of every size, sector,
and region.

More than 96 percent of the Chamber’s members are small businesses with 100
or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually
all of the nation’s largest companies are also active members. We are particularly
cognizant of the problems of smaller businesses, as well as issues facing the busi-
ness community at large.

Besides representing a cross-section of the American business community in terms
of number of employees, the Chamber represents a wide management spectrum by
type of business and location. Each major classification of American business—man-
ufacturing, retailing, services, construction, wholesaling, and finance—is rep-
resented. Also, the Chamber has substantial membership in all 50 states.

The Chamber’s international reach is substantial as well. It believes that global
interdependence provides an opportunity, not a threat. In addition to the U.S.

22 UNCITRAL, Notice of Arbitration Under the Arbitration Rules of the United Nations Com-
mission on International Trade Law and the North American Free Trade Agreement, APOTEX,
Inc. v. the Government of the United States, Dec. 10, 2008.

23 See Luke Engan, “Mexican Truckers File NAFTA Investor Claim; DOT Gives Proposal To
NSC,” Inside U.S. Trade, April 10, 2009. See also, Canacar v. the United States of America,
filed April 2, 2009, p. 6.

24For instance, the European Commission issues an annual list of U.S. regulatory policies at
the federal, state and local levels that they consider trade barriers. On this list are many state
policies with historical antecedents long preceding the WTO, such as state regulation of insur-
ance and alcohol control states. A high-level forum called the Transatlantic Economic Council
has also been developed to discuss the elimination of such “trade barriers” on both sides of the
Atlantic. For the 2007 list of U.S. trade barriers see http:/ec.europa.eu/trade/issues/sectoral/
mk_access/pr150207_en.htm.
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Chamber of Commerce’s 112 American Chambers of Commerce abroad, an increas-
ing number of members are engaged in the export and import of both goods and
services and have ongoing investment activities. The Chamber favors strengthened
international competitiveness and opposes artificial U.S. and foreign barriers to
international business.

Positions on national issues are developed by a cross-section of Chamber members
serving on committees, subcommittees, and task forces. More than 1,000 business
people participate in this process.

In the 21st century, investment capital moves across national borders as never
before. For the average citizen trying to follow who owns what—or which companies
are buying or merging with others—the flow of international investment has caused
confusion and uncertainty. However, the facts show that no one country or region
is “buying” another. Rather, Americans derive great value on both sides of the in-
vestment equation.

The U.S. Chamber of Commerce is a preeminent defender of international invest-
ment. With scores of policy experts and lobbyists on staff, the Chamber works to
defend America’s traditional openness to international investment and to protect the
investments U.S. firms make in other countries.

Investment from Abroad

Over the years, the United States has become one of the world’s principal destina-
tions for foreign direct investment (FDI). By 2007, the total stock of FDI in the
United States totaled $2.1 trillion.1

Investments by foreign companies in our country have created more than 5.3 mil-
lion American jobs with an annual total payroll of more than $350 billion. These
numbers do not include the millions of people who work for companies that supply
parts and materials to foreign-owned firms.

In 2007, U.S. subsidiaries of companies headquartered abroad reinvested nearly
$70 billion in their U.S. operations. These foreign companies have invested heavily
in the U.S. manufacturing sector, and foreign-headquartered manufacturers account
for about a fifth of all U.S. exports of manufactured goods. It’s impressive to note
that U.S. affiliates of foreign companies spent $34 billion on research and develop-
ment and $160 billion on plants and equipment in 2007.

Coupled with home-grown capital and ingenuity, these investments give the
United States extraordinary access to cutting-edge technology and productivity
tools. More than 90% of total assets owned by foreign companies are from firms
based in the developed countries that are members of the Organization for Economic
Cooperation and Development (OECD).

U.S. Investment Abroad

Americans also derive important benefits from U.S. investment abroad. The pri-
mary means by which U.S. firms deliver goods and services to foreign customers is
by investing abroad and creating a foreign affiliate. Many workers hired by Amer-
ican companies abroad work for these affiliates as they service local markets.

All told, these affiliates generate substantial earnings for American companies.
Their sales totaled $4.7 trillion in 2006 2—a sum more than triple the export earn-
ings of U.S. companies ($1.4 trillion in 2006). These earnings provide American com-
panies with a growing pool of capital to help their companies grow, innovate, and
create better jobs at home.

A common myth is that overseas hiring by U.S. corporations is all about finding
cheap labor. While the search for affordable labor drives some investment decisions,
70% of U.S. direct investment abroad is concentrated in highly developed countries.
Europe—a region not known for low wages—is home to more than one-half of all
U.S. direct investment overseas.3

Even with significant investments overseas, about 70% of U.S. business invest-
ment (including employment and capital expenditures) occurs right here in the
United States—not in other countries. About 85% of all research and development
by U.S. multinationals is conducted in the United States.*

Some foreign workers are hired to produce low-cost goods that are shipped back
to value-conscious American consumers. However, in developing economies, U.S. fac-
tories and facilities often stand out as models and contribute to raising local labor
and environmental standards. Workers at these facilities routinely make more than

1Unless otherwise noted, all statistics on investment are from the Bureau of Economic Anal-
ysis, U.S. Department of Commerce.

2Raymond J. Mataloni, Jr., “U.S. Multinational Companies—Operations in 2006,” Bureau of
Economic Analysis, U.S. Department of Commerce, November 2008.

3Ibid.

4Tbid.
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they ever had the opportunity to earn in the past. U.S. companies active in the de-
veloping world are major contributors to social and charitable initiatives.

With lower-value products being produced overseas, Americans can focus on high
technology, high-value manufactured products, and a broad range of professional
and business services. In other words, America’s position in the global economy
helps us create and preserve high-skill, high-wage jobs.

Securing U.S. Investment Abroad

The U.S. Chamber is committed to ensuring strong protection of U.S. investments
overseas. The rule of law, sanctity of contracts, and respect for property rights are
the touchstones of respect for international investment, and the United States
should fight for these principles in markets around the globe.

One critical mechanism for extending protections to U.S. investors overseas and
improving their access to foreign markets is the U.S. bilateral investment treaty
(BIT) program. This program has enjoyed bipartisan support throughout its exist-
ence. Over the past quarter century, the United States has concluded BITs with 47
countries, and similar provisions to protect investments are included in bilateral
and regional free trade agreements (FTAs).5> Over time, U.S. BITs have evolved to
offer a high standard of protection for investors, as seen in the current U.S. “model
BIT.”

The BIT program has had the same basic objectives since it was launched in 1982:
“protecting United States investment abroad; encouraging the adoption of market-
oriented investment policies that treat private investment in an open, transparent,
and nondiscriminatory way; and supporting the development of international legal
standards consistent with these policies.” ¢

Bilateral investment treaties provide a level playing field for investors by advanc-
ing the principle of “national treatment.” Embraced by Democratic and Republican
Administrations for more than two decades, this principle gives U.S. investors over-
seas the same rights, privileges, and responsibilities as domestic investors with lim-
ited exceptions (e.g., for national security).

Respect for the principle of national treatment is critical to job-creating invest-
ments and efficient global capital markets. The Chamber and its members believe
the principle of national treatment should not be compromised directly or indirectly
in ways that would create advantages or disadvantages for companies based on
whether they are headquartered in the United States or elsewhere.

Investor-State Arbitration

In addition, the “investor-State” dispute settlement procedures established in
BITs and FTAs provide for arbitral panels to resolve disputes under international
legal standards. These proceedings mirror U.S. Constitutional protections against
arbitrary government actions and against taking of property without compensation.
In developing countries where local judiciaries are at times slow, ineffective, or cor-
rupt, U.S. companies have benefited significantly from recourse to “investor-State”
arbitration.

Investor-State arbitration is rarely employed. For example, a total of just over 30
cases was brought under NAFTA’s Chapter 11 in all three countries over the first
ten years after the agreement’s entry into force. The value of the investments in-
volved in these cases is small compared to the hundreds of billions of dollars that
U.S. companies have invested in countries with which the United States has BITs
or FTAs. However, even when arbitration is not used, these provisions serve as a
positive admonition to governments to avoid arbitrary actions in commercial dis-
putes lest the case wind up before an international arbitration panel.

In recent years, some critics of the BIT program have expressed concern that
these provisions somehow grant foreign enterprises rights not given to U.S. compa-
nies. While the merits of that debate could be repeated, the bottom line is that pol-
icymakers have definitively taken this issue off the table. In 2007, the U.S. free
trade agreements with Colombia, Panama, Peru, and South Korea were amended
to clarify that “foreign investors are not hereby accorded greater substantive rights
with respect to investment protections than domestic investors under domestic law
where, as in the United States, protections of investor rights under domestic law
equal or exceed those set forth in this Agreement.””

5U.S. Department of State.

6Daniel S. Sullivan, Assistant Secretary for Economic and Business Affairs, U.S. Depart-
ment of State, written testimony before the Senate Committee on Foreign Relations, Wash-
ington, D.C., June 12, 2006: http://montevideo.usembassy.gov/usaweb/paginas/2006/06-
245aEN.shtml.

7This language was included in the text of the four free trade agreements mentioned.
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The Path Forward

Looking forward, the U.S. Chamber strongly supports negotiating BITs with
China, India, and Vietnam, and, when circumstances permit, with additional large
economies such as Brazil and Russia. As other countries around the globe pursue
their own BITSs, decision-makers in Washington should be wary of how these may
place U.S. companies at a competitive disadvantage should the United States lag
in its own negotiations. In addition, where countries are not yet ready for a full-
scale BIT, the United States should continue to help interested partners to build
their own capacity to protect investments through Trade and Investment Frame-
work Agreements (TIFAs), which help prepare countries for BIT negotiations.

In addition, it is noteworthy that the State Department’s Advisory Committee on
International Economic Policy (ACIEP) is preparing a task force to review the cur-
rent “model BIT” mentioned above. As the United States considers negotiating BITs
with additional countries with different economic structures, negotiators will have
to take the particularities of local circumstances into consideration.

For instance, U.S. Chamber policy has long acknowledged that “governments
often assist their firms through such means as mixed credits, co-financing, export
credit subsidies and investment promotion to obtain and retain business in foreign
markets and to capture portions of the United States market. These practices per-
sist despite the efforts of the U.S. government to eliminate or control them through
multilateral agreements and through other initiatives to convince foreign govern-
ments to cease their noncompetitive practices.”® Chamber policy is to support col-
laboration between the U.S. government and business in framing international eco-
nomic policy—including investment policy—especially “where foreign governments
interfere with natural market forces, the consequence of which is to put American
firms at a significant competitive disadvantage.”® This position will continue to in-
form our advocacy relating to BITs and FTAs in the future.

Conclusion

Respect for international investment is a pivotal issue for the business environ-
ment—at home and abroad. For more than five million Americans, our openness to
foreign capital means a good job. For millions more, it means economic growth, new
sales, and enhanced competitiveness.

As U.S. companies invest around the world, ensuring respect for their invest-
ments is just as critical. As former Secretary of State Colin Powell said, “Capital
is a coward; money flees uncertainty and corruption. To entice capital in and then
keep it in, governments must recognize private property rights, deeds of trust, and
ich? sanctity of contract, and they must enforce these rights transparently and fair-
y.”

The principles of the rule of law, sanctity of contracts, and respect for property
rights are at the heart of U.S. international economic policy. Their protection should
always be at the fore of policymakers’ concerns, even in countries where formal in-
vestment protection agreements remain a distant goal. The U.S. Chamber of Com-
merce is committed to working with Congress to ensure that investment treaties
and free trade agreements help to advance these principles.

O

8U.S. Chamber of Commerce, Policy Declarations (approved by the Board of Directors).
9 Ibid.
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