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SUMMARY OF SUBJECT MATTER
TO: Membets of the Committee on Transportation and Infrastructure
FROM: Committee on Transportation and Infrastructure Staff

SUBJECT: Hearing on “The Department of Transportation’s Oversight and Management of
Hazardous Materials Special Permits and Approvals”

PURPOSE OF HEARING

The Committee on Transportation and Infrastructure (Committee) will meet on Thursday,
April 22, 2010, at 10:30 a.m., in room 2167 of the Raybum House Office Building to receive
testimony on concerns with the Pipeline and Hazardous Matesials Safety Administration’s (PHMSA)
oversight and management of its special permits and approvals program. This hearing is a follow-up
to 2 Committee hearing held on September 10, 2009.' It also is being conducted a5 one of several
hearings under the requirernents of clauses 2(n), (0}, and (p) of Rule XI of the Rules of the House of
Representatives.

BACKGROUND

PHMSA is the lead agency responsible for regulating the safe transport of hazardous
materials, including explosive, poisonous, corrosive, flammable, and radioactive substances.
PHMSA regulates up to one million daily movements of hazardous matedals. Many hazardous
materials are transported under the terms and conditions of special permits and approvals, which
provide relief or exceptions to the hazardous materals regulations.?

A special permit allows an entity to perform a function that is not authorized uader the
hazardous materials regulations. It is essentially an exemption. In fact, special permits were called
exemptions prior to the 2005 enactment of the Safe, Accountable, Flexible, and Efficient

1 Concerns with Hazardous Materials Safety in the U.S.: Is PHMS.A Performing its Mission?, Before the H. Comm. on
Transportation and Infrastructure, 111th Cong, (2009).
249 CF.R. § 171-180 (2009).
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Transportation Equity Act: A Legacy for Users (SAFETEA-LU) (P.1.. 109-59), which replaced the
term “exemption” with the term “special permit”.

Under current law, the Sectetary may exempt an entity from any requirement prescribed
pussuant to 49 U.S.C. §§ 5103(b) (General regulatory authority), 5104 (Representation and
tampering), 5110 (Shipping papers and disclosure), and 5112 (Highway routing of hazardous
material) as long as the activity achieves a safety level at least equal to the safety level required by the
law or regulation or, if a required safety level does not exist, is consistent with the public interest.’
For example, entities can obtain exemptions from regulations relating to the transportation of
hazardous material in commerce; the offering of hazardous materials for transportation in
commerce; the design, manufacture, fabrication, inspection, marking or labeling (including
placarding), reconditioning, repair, or testing of a package for use in transporting hazardous material
in commerce; preparation or acceptance of hazardous material for transportation in commerce;
shipping papers, which contain information regarding the hazardous material being transported; and
highway routing designations over which hazardous material may or may not be transported by
motor vehicle. An exemption, or special pesmit, may be issued for an initial period of not more
than two years and subsequent periods of not more than four years (with the exception of highway
routing exemptions, which may be tenewed for additional periods of not more than two years).

“Approvals” are somewhat different from special permits. Approvals are not addressed in
current law; they are only addressed in the regulations. An approval can only be issued if there is a
specific provision in the regulations that allows the Office of Hazardous Materials Safety to provide
relief from a relevant regulation(s). If there is no specific provision allowing for an approval, the
relief sought must be in the form of a special permit.* PHMSA’s database contains more than 4,500
special permits and 125,000 approvals.

On June 30, 2008, the Department of Transportation’s (DOT) Office of Inspector General
(IG) launched an audit of PHMSA'’s special permits and approvals program to assess the
effectiveness of (1) policies and processes for reviewing and authorizing special permits, approvals,
and limited quantity ot consumer commodity exceptions; and (2) coordination with the affected
operating administrations before issuing any of these special authorizations. In addition, the IG
reviewed PHMSA, Federal Aviation Administration (FAA), Federal Motor Catrier Safety
Administration (FMCSA), and Federal Railroad Administration (FRA) oversight and enforcement of
approved parties’ compliance with the terms and conditions of special permits and approvals.

In the course of the IG audit, Committee Majority staff launched its own investigaton of
PHMSA as part of the Committee’s oversight responsibility. On September 10, 2009, the
Committee held an oversight hearing on PHMSA'’s special permits and approvals program. The IG
released the initial findings of its audit at the hearing; Committee Majority staff released the initial
findings of their investigation prior to the hearing.® Ser attachment Septenber 9, 2009 Summary of Subject
Matter for further information.

349 US.C. § 5117 (2009).

+49 CF.R. § 107.401 (2009).

5 Coneerns with Hazardous Materials S afety in the U.S.: Is PHMS.A Performing its Mission?, Before the H. Comm. on
Transportation and Infrastructure, 111th Cong. (2009).
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The Committee’s investigation, coupled with the IG’s findings, strongly suggests that

PHMSA’s performance of its primary safety mission is less than diligent in far too many instances,
and that there is little focus within the individual programs on how that program is driving the
agency’s safety mission. The details of the Committee’s preliminary findings can be found at

http://transportation.house.gov/hearings /hearing.aspx.

On March 4, 2010, the IG issued its final report, which identified safety issues that call into

question the effectiveness of PHMSA’s process for granting special permits and approvals for

transporting hazardous materials.® Specifically, the IG stated that PHMSA does not: (1) adequately
teview applicants’ safety histories; (2) ensure applicants will provide an acceptable level of safety; (3)
coordinate with the affected operating administrations; and (4) conduct regular compliance reviews
of individuals and companies that have been granted special permits and approvals. The IG found:

>

PHMSA does not look at applicants’ safety history when assessing their fitness for a
special permit or approval. For all of the 99 permits and 56 approvals that the IG
examined, PHMSA did not consider the applicants’ incident and compliance records when
granting, renewing, ot allowing “party-to” petmits. The IG found this to be the case even
when applicants had multiple incidents and enforcement violations for years prior to
receiving their permit.

Of particular concetn to the IG was PHMSA’s practice of granting special permits to trade
associations — effectively giving a “blanket authorization” to thousands of member
companies without any assessment of their safety histories or need for the permit. This was
also raised as a concetn in the Committee Majority staff oversight investigation.

At the September 10, 2009 Committee oversight hearing, DOT stated that PHMSA would
no longer issue special permits and approvals to trade associations; that the agency would
take immediate action on those that were already issued, which would include safety fitness
reviews of the individual association members. However, since the hearing, PHMSA has
issued 10 special permits and two competent authority approvals to trade associations.
When Committee Majority staff questioned PHMSA about the issuance of the special
permits and approvals to the trade associations, agency staff apologized for the actions taken
and stated that, as a result, the agency had established a reporting process to ensure that such
actions are not taken in the future. A week later, PHMSA stated that it was all part of the
agency’s plan to clarify that the special permits and approvals were for the individual
members, not the trade associations. Nevertheless, the language in three of the special
permits states that they are for the associations; and all of them have expiration dates ranging
from late 2010 to early 2015, indicating that it was not a short-term fix. Further, no safety
fitness reviews of the individual members of the associations were conducted by PHMSA.

PHMSA has granted special petmits and approvals without sufficient data or
analyses to confirm that applicants’ proposed level of safety is atleast equal to what
is called for in the hazardous materials regulations. PHMSA'’s reviews of 65 percent of
the 99 permits and all 56 approvals that the IG examined were either incomplete, lacked
evidence of an equal level of safety, or were simply nonexistent. PHMSA also lacks

6 DOT IG, New Approaches Needed in Managing PHMS.A’s Special Permits and Approvals Program, AV-2010-045 (March 4,

2010).
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sufficient supporting documentation for renewal and party-to permits because they are based
on evaluatons that PHMSA may have performed several years earlier when assessing the
otiginal special permit application.

» PHMSA did not coordinate with the FAA, FMCSA, ot FRA on 90 percent of the new
and party-to permits or any of the renewals that the IG reviewed, although these
agencies may have critical safety data on applicants secking a permit. Further,
PHMSA did not coordinate most of the emergency permits that the IG reviewed, even
though the law specifically requires coordination with the modal agencies.

> PHMSA’s risk-based oversight program omits a key rating factor that should drive
compliance reviews — that is, whether a company holds a special permit or approval.
However, the IG’s visits to 27 companies found that more than one-half did not comply
with the terms of their special permits. Some officials did not know which permits applied
to their location, and some were unaware that they even had a permit to abide by.

The IG issued 10 recommendations to PHMSA, which are attached to this memorandum.
PHMSA has been working to improve its processes in these areas since August 2009, by producing
action plans to address the special permits and approvals processes. A key element of these action
plans was to complete updated standard procedures for each area. PHMSA’s action plans are
attached to this memorandum.

NEWCON iSWITH E YES OVAL

Undet current regulations, no person can offer for transportation ot transport an explosive
unless it has been tested and classed and approved by the Associate Administrator for Hazardous
Materials Safety.”® New explosives must be examined and assigned a recommended shipping
description, division, and compatbility group, based on certain tests and other criteria established in
the regulations.” These tests determine how the explosive will be classified (by code). The
classification identifies the controls for transportation and storage of the materials and prevents an
increase in hazard that might result if certain types of explosives were stored or transported
together.

Such testing must be performed by a person who is approved by the Associate
Administrator (consistent with certain regulations) and who (1) has at least 10 years of experience in
the examination, testing, and evaluation of explosives; (2) does not manufacture or market
explosives, is not controlled by ot financially dependent on any entity that manufactures or markets
explosives, and whose work with respect to explosives is limited to examination, testing, and
evaluation; and (3) is 2 resident of the United States."

7 Certain fireworks may be classed and approved by the Associate Administrator without prior examination and offered
for transportation if certain conditions ace met,

849 CFR. §§ 173.50 - 173.58 (2009).

*I1d
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Following 2 Septembet 10, 2009 Committee oversight hearing focused on PHMSA’s safety

performance, several whistleblower complaints were brought to the attention of Committee Majority
staff who, after an initial review, asked the IG to determine whether PHMSA was abiding by its own
regulations in testing and classifying explosives. As a result, on April 7, 2010, the 1G issued 2
management advisory to PHMSA to inform the agency of weaknesses that the IG identified in the
processing of explosives approvals. The IG found:

>

»
>
>

PHMSA has no formalized guidance for classifying and approving explosives;

PHMSA did not adhere to regulatory requirements for reclassifying an explosive;

PHMSA lacks a formal process and controls for appropriately resolving internally contested
safety decisions; and

Of utmost concern, over the last 10 years, PHMSA has not conducted fitness inspections or
safety reviews at any of its four approved explosives testing labs.

PHMSA Has No Formalized Guidance for Classifving and Apptoving Explosive:

Explosive substances have 2 wide range of hazards from mass detonation found in a military

bomb to pyrotechnics found in common fireworks. Before any “new explosive™ can be transported,
it must be classified into one of the following categories in accordance with Federal regulations
and/or the United Nations (UN) Model Regulations.'* Explosives are assigned to UN Class Code 1
and are subdivided into the following six divisions:

>

>

Division 1.1 consists of explosives with a mass explosion hazard in which the entire
explosive load is detonated instantaneously;

Division 1.2 consists of explosives which present a projection or fragmentation hazard but
no mass explosion hazard,

Division 1.3 consists of explosives which present both a fire hazard and a minor blast or
projection hazard (or both) but not a mass explosion hazard;

Division 1.4 consists of explosives that present a minor explosion or pyrotechnic hazard.
These explosives are largely confined to the package, with no projection of fragments of
appreciable size or range to be expected;

Division 1.5 consists of very insensitive substances with a mass explosion hazard. These
explosives are so insensitive that there is little probability of initiation, or of transition from
burning to detonation, under normal conditions of transport; and

Division 1.6 consists of extremely insensitive articles with no mass explosion hazard. The
division is comprised of articles which contain only extremely insensitive detonating
substances and which demonstrate a negligible probability of accidental initiation or
propagation.”

1249 C.RR. § 173.58 (2009).

B
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PHMSA classifies and approves a “new explosive” for transport using a four-step process —
testing, application, submission, and approval — as follows:

1. Explosives must be tested by one of four PHMSA-approved laboratories (at the expense of
the company requesting approval) in order to transport explosives. ™

2. The testing labotatory must provide a test report to the company applying for the approval
recommending 2 hazard class/ division, according to the agreed-upon international ranking
system.

3. ’the company requesting the explosive classification must apply to PHMSA for the explosive
approval and include the test report and/or other supporting documentation.

4. PHMSA’s Associate Administrator for Hazardous Materials Safety must approve or
disapprove the request in writing. If the request is approved, the product receives an
explosives approval number.”

While the regulations clearly state that the above criteria must be met before 2 “new
explosive” can be transported, they are less clear on what constitutes a “new explosive” and when
testing is required. To address this issue, in 1998, the predecessor of PHMSA, the Research and
Special Programs Administraton, contracted with Booz Allen Hamilton, Inc. to develop a guidance
manual to: (1) clarify existing regulations on classifying new explosives, substances, and articles; (2)
document PHMSA and testing lab employees’ explosive classification knowledge; and (3) provide a
reference/ training document for PHMSA and the testing labs. More than 11 years later, this
guidance has not been finalized, although the agency expended $97,000 to develop it. Instead,
PHMSA and the four testing labs have relied on a draft version of the guidance published in 2002 to
interpret the hazardous materials regulations on explosives classifications. As a result, PHMSA
employees are left to interpret the hazardous materials regulations on their own, which has led to
varying definitions of what constitutes a “new explosive” and how the regulations apply.

For example, one approval investigated by the IG involved a company that wanted to use an
existing explosive approval to manufacture the sarne product at another location without having the
relocated product retested. A specialist in PHMSA’s Office of Hazardous Materials Technology
believed that the product would have to be retested and a chemist in the same office concurred as
both staff specialists believed that the manufacturing process at the different location could be
different and could potentially alter the explosive’s properties. The chemist relied on the guidance
manual which was cutrent practice. It states: “{a]n explosive substance developed, produced and
classed by a specific manufacturer and relocated or co-located to a different manufacturing should
be examined and re-classified.”

* There are presently only three approved laboratories. The 1G found that one approval is no longer valid since the
testing lab was sold to another company in May 2008. According to PHMSA, approvals are not assets that can be sold
or otherwise transferred from the holder to another person.

1549 CER. § 173.56 (2009).
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According to the chemist, a supervisor within the Office of Hazardous Materials Technology
stated that the explosive had been previously approved and that the company’s request should be
granted. Had it not been for the Committee Majority staff’s involvernent and the subsequent IG
review, PHMSA would have approved the company’s request without having the product retested
and without examining the company’s safety record. According to the IG:

This is 2 significant concern since this company has a 6-yeat history
of poor explosives safety compliance. Most recently in September
2009, the company involved was cited for six probable violations
including transporting explosives under a special permit with other
unauthorized explosives on the same vehicle.

As a result of the Committee staff and IG investigations, PHMSA has instructed the
company to follow the hazardous materals regulations and obtain a test report on the explosive. In
the meantime, the guidance manual sdll is not finalized. Currently, all four PHMSA-authotized
testing labs state that they use PHMSA’s draft guidance manual when testing explosive products
submitted for classification and training employees. However, PHMSA could not confirm whether
each authorized testing lab is consistendy implementing the guidance. The IG recommended that
PHMBSA update and formalize the 2002 draft guidance; ensuring that it specifies steps for classifying
explosives and clarifies the hazardous materials regulations where needed, and require all PHMSA
offices and authorized testing labs to comply. PHMSA has stated that they plan to formalize the
guidance.

1I. PHMSA Did Not Adhere To Regulatory Requirements for Re-classifying an
Explosive

When a request is made by a company to re-classify an explosive, PHMSA’s Office of
Hazardous Materials Technology is responsible for performing a technical review of the explosive.
A chemist is assigned to review the application, including all diagrams and test reports from a
PHMSA-authorized testing lab. After reviewing the information, the chemist recommends the
shipping method, hazard class/division, and compatibility group. A supervisory chemist then
reviews the documentation and recommendation made and decides whether the chemist’s
determination is correct. If the supervisory chemist agrees, the documentation is forwarded to the
Office of Special Permits and Approvals, which is responsible for ensuring that the apptovals aze
propetly supported and documented before submitting them for authorization by the Associate
Administrator for Hazardous Materials Safety.

Recently, the IG found that PHMSA approved some reclassifications without the required
authorized testing lab reports. In January 2008, a company sought to have a Division 1.4 explosive
re-classified as a Division 4.1 flammable solid. This change would reclassify an explosive as 2 non-
explosive, allowing the company to ship the substance under less stringent requirements on both
cargo and commercial aircraft. When the company applied for the re-classification it submitted its
own data and a video of its product testing. The company did not have the substance tested by any
of the four PHMSA-approved laboratories as required under the regulations.” The chemist
reviewing the approval application reviewed the video noting that the effects of the explosive were
not completely confined within the device as required by regulations and concluded that this could

Véji
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impact the safety of packaging and shipping.'” As a result of the chemist’s observations, he
disapproved the company’s petition for re-ciassification.

Despite the chemist’s disapproval and the failure of the company to supply the data and
testing required by regulation, the chemist’s supervisor overturned the recommendation and
forwarded the re-classification to the Office of Special Permits and Approvals for approval. The
Office of Special Permits and Approvals never questioned the lack of a test report from a PHMSA-
approved lab and authonized the reclassification and shipping method by air — without consulting
with and coordinating the approval with FAA, the modal administration primarily responsible for
hazardous material shipments by air. Although there is no statutory requirement for PHMSA to
coordinate with the modal agencies when re-classifying dangerous substances, both the IG and the
Committee have recommended that PHMSA coordinate with the modal administrations to ensure
safe transportation.

As a result, the chemist who initially disapproved the re-classification filed 2 complaint with
the IG Complaint Center, indicating his supervisor “wrongfully” changed the classification of the
device against his strong recommendation that it remain in the explosive materials class. The
complaint was subsequently reviewed by the IG’s Complaint Center Operations staff who
conducted an initial review of the situation. PHMSA told the Complaint Center that the company
submitted a test report from New Mexico Tech (a PHMSA-authorized testing lab), which tested and
evaluated the fire suppressant device. PHMSA stated that New Mexico Tech recommended the
device be re-classified as a non-explosive. The Complaint Center found no evidence of fraud, waste,
abuge, or criminal activity and decided to forward the complaint back to PHMSA for resoludon.
PHMSA forwarded it to the chemist’s supervisor for further handling — the same supervisor who
was the focus of the chemist’s whistleblower complaint. The supervisor closed the complaint with
no further action.

However, upon further review, the IG determined that the test report did not exist, and a
New Mexico Tech official confirmed that testing for the product was not performed at its facility.
PHMSA’s internal investigative memorandum states that it had thoroughly reviewed all information
and followed all established procedures. Despite PHMSA’s claims, it could not have conducted a
thorough review if it did not even detect that the required test report did not exist. In fact, officials
from the company who requested the re-classification informed the IG that it did not submit an
examination teport to PHMSA for the device from New Mexico Tech. Rather, they had submitted
a copy of another company’s examination report for 2 different product tested by New Mexico
Tech. The company officials said they believed that product was similat to their fire suppressant
device, which New Mexico Tech had classified as 2 Division 4.1 non-explosive. However, any
similarity in the product does not change the fact that a test report from a PHMSA-approved testing
Iab on the actual product is required by regulation. In addition, after examining the test report for
the “similar” product that had been re-classified, the IG found (and PHMSA confirmed) it was not
even similar to the product involved in the IG Complaint.

In late 2009, the issue was brought to the attention of Committee Majority staff who, after
an initial review, asked the IG to follow up to determine whether the request had been approved
and whether doing so was in compliance with the hazardous materials safety regulations. The IG

7 According to the hazardous materials regulations, a substance is not in the explosive class if the effects of the
explosion are completely confined within the article.
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determined that PHMSA did not adheze to the regulations. While PHMSA agreed, the agency is
now having the substance tested at its own expense, spending $19,000 to do what is required of the
company requesting the re-classification by regulation. The IG does not believe that Federal dollars
should be used to conduct the testing, and that the company should pay for the tests because it
failed to obtain them as required when submitting the original re-classification request. An even
greater concem to the IG and Committee Majority staff is that, in the interim, the company is still
allowed to ship the device by cargo and commercial aircraft as a non-explosive.

The IG recommended, in light of the potential safety issues, PHMSA should reinstate the
device to its original classification of explosive until the testing lab’s results are published and
provide the IG’s office with a supportable decision on the re-classified explosive.

III. PHMSA Lacks a Formal Process and Controls for Appropriately Resolving Internally
Contested Safety Decisions

PHMSA’s internal review of the complaints described above is illustrative of the problem:
PHMSA’s review of the complaint was not conducted independently and its results were not
supportable. First, PHMSA assigned the Director of the Office of Hazardous Materials Technology
(the complainant’s manager) and the Director of the Office of Special Permits and Approvals (the
person who concurted with the reclassification) to investigate the complaint. There were no internal
controls to prevent a conflict of interest duting the investigation or ensure the complainant’
remained anonymous as requested. Management knew the complainant’s identity because there
were only three chemists in the Office of Hazardous Materials Technology, and generally only one
chemist reviews applications for approvals of explosives. According to the IG, those individuals
should have recused themselves, and an impartial investigation should have been conducted by
other PHMSA staff to avoid a conflict of interest.

Second, PHMSA’s response to the IG’s Complaint Center contained unsupported
statements. As stated above, the IG found that the test report did not exist, and New Mexico Tech
officials confirmed that testing for the product was not performed at their facility. PHMSA’s
internal investigative memorandum states that it had thoroughly reviewed all information and
followed all established procedures. This obviously was not the case since PHMSA did not detect
that the required test report did not exist. In fact, officials from the company who requested the re-
classification informed the IG that they did not submit an examination teport to PHMSA for the
device from New Mexico Tech. Rather, they had submitted a copy of another company’s
examination report for a different product tested by New Mexico Tech. The company officials said
they believed that the product was similar to their fire suppressant device, which New Mexico Tech
had classified as 2 Division 4.1 non-explosive. However, any similarity in the product does not
change the fact that a test report from a PHMSA-approved testing lab on the actual product is
required by regulation. In addition, after examining the test report for the “similar” product that
had been reclassified, the IG found (and PHMSA confirmed) it was not even sirnilar to the product
involved in the IG Complaint. PHMSA failed to acknowledge these issues in its intetnal review,
which further underscores the need for impartial investigations and a revised approach for
conducting them.

In response to the 1G’s findings, PHMSA has developed a Safety Review Board to resolve
internally contested safety decisions. It also established a PHMSA online suggestion boz, including
an option to anonymously lodge a complaint.
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1v. er the Last 10 Years, PHMS as Not Conducted Fitness Inspections or Safe
Reviews a f its F losives Testing Labs

Under cutrent regulations, no person can offer for transportation or transport an explosive
unless it has been tested, classed, and approved by the Associate Administrator.” New explosives
must be examined and assigned a recommended shipping description, division, and compatibility
group, based on certain tests and other criteria established in the regulations.” These tests
determine how the explosive will be classified (by code). The classification identifies the controls
for transportation and storage of the materals and prevents an increase in hazard that might result if
certain types of explosives were stored or transported together.”

Prior to Apil 5, 2010, PHMSA had issued approvals to four labotatoties to conduct
explosives testing: (1) Safety Management Systems, Inc.; (2) Safety Consulting Engineers, Inc; (3)
Energetic Materials Research and Testing Center; and (4) the Explosives Bureau.® These four labs
(now three) are authorized by PHMSA to examine and test explosives and assign a recommended
shipping description, division, and compatability group, based on such tests and criteria. Their
authorizations require them to;

1. Provide an annual report of activity to PHMSA listing the number of samples which have
been shipped and the name of the shipper;

2. Submit 2 certification of compliance to PHMSA by February 1 of each year stating that the
lab conducting the testing has at least 10 years of experience in the examination, testing, and
evaluation of explostves; does not manufacture or market explosives, and is not controlled
by or financially dependent on any entity that manufactures or markets explosives, and
whose work with respect to explosives is limited to examination, testing, and evaluation; and
is a resident of the United States;

3 Ensure that all facilities where testing of explosives is conducted have valid licenses from the
Bureau of Alcohol, Tobacco and Firearms at the time testing is performed; and
4. Ensure that any single identifiable revenue source does not provide more than 20 percent of

the lab’s gross income during the reporting perod.

1f PHMSA determines — either through safety reviews or the annual reports — that a testing
lab is not meeting its approval conditions, PHMSA has the authority to modify, suspend, or
terminate any explosives approvals issued to companies and to revoke the lab’s authority to conduct
testing. Committee Majority staff reviewed annual reports submitted to PHMSA by the four
authorized labs and it is not clear how PHMSA would verify that any of these conditions are met or
that someone from the lab was present during testing, as required under the regulations. The annual
reports only contain the shippers’ name, DOT number, a brief description of the materals, and 2
brief description of the final action. They do not show who conducted the testing, where the testing
took place, whether the lab was present during the testing, and the actual test date versus the
approval date. Itis equally unclear how PHMSA easures that no single identifiable revenue source

1849 C.F.R. §§ 173.50 - 173.58 (2009).
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2 On April 5, 2010, PHMSA sent a letter to Safety Consulting Engineers, Inc. stating that their status as a PHMSA-
authorized lab was no longer valid since the company was sold to Chilworth Technologies in June 2008. According to
PHMSA, approvals are not assets that can be sold or transferred from the holder to another person.

10



Xiv

provides more than 20 percent of the lab’s gross income and that the labs are not direcdy or
indirectly controlled by a petson or firm that manufactures or markets explosives. PHMSA does not
curtently require the labs to provide business or financial information to the agency in their annual
reports or certifications.

Of utmost concern, the IG found that over the last 10 years, PHMSA has not conducted any

fitness inspections or safety reviews of its four approved explosives testing labs.” Specifically, the
IG found:

>

Two testing labs are subcontracting their PHMSA approval authority to exarnine and test
explosives to two companies that are not PHMSA-authorized testing labs, and both
companies manufacture high explosives. PHMSA, however, claims that it has not
authorized any of the approved testing labs to subcontract examination tesponsibilities;
rather, the labs are leasing or contracting facilities and personnel support from other entities
for conducting tests on the explosives. The IG disagtees.

One testing lab has not submitted to PHMSA its annual activity report or certificate of
compliance for any of the last five years. When the IG requested the required reports, test
lab personael told the IG that they were not aware of the requirements and did not have a
copy of the approval because it had been misplaced. Although the approval conditions had
not been met, PHMSA never took action to correct these deficiencies. It was only when the
1G pointed out the deficiencies that PHMSA asked the testing lab to submit the required
reports.

For three testing labs, PHMSA could not provide the IG with either their annual report of
activity or certificate of compliance or confirm whether the repotts had actually been
submitted.

One of the labs notified PHMSA that it had been sold to another company on October 28,
2008. PHMSA continued to allow the lab to test explosives even though the sale revoked
the labs authorization to conduct such tests. Inan April 5, 2010 letter to the lab, PHMSA
states: “[a]n approval is not an asset that can be sold or otherwise transferred from the
holder to another person.” PHMSA finally revoked the lab’s authotization but permitted it
to apply for a new apptroval.

2 As a result of the IG’s review, PHMSA established a testing agency audit team and developed new detailed inspection
protocol. The team inspected and audited each PHMSA-authorized testing agency.

11
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Conclusion

The IG concluded:

Our previous work identified safety concerns that call into question
the effectiveness of PHMSA'’s process for granting special permits
and approvals to transport hazardous materials. While PHMSA has
actions underway to address our concems, we have continually found
emesging problems with PHMSA’s special permits and approvals
program. Therefore, PHMSA must ensure that these weaknesses are
not indicative of more systemic issues.

On April 5, 2010, PHMSA Administrator Cynthia Quarterman sent a memo to Deputy
Inspector General Ann Calvatesi Bart responding to a draft of the Management Advisory, which
PHMSA was permitted to review. The letter states:

PHMSA has taken immediate action to assure that the explosives
classification approvals program is operating as fully intended under
the hazardous materials regulations. The Office of Inspector
General’s draft Management Advisory on explosives classification
approvals focuses on two areas: (1) the process for reviewing and
authorizing explosives classification approvals; and (2) oversight of
approved explosives testing agencies. PHMSA has substantive
efforts in place that address each of these areas.

PHMSA has been working to improve its processes in these areas
since August 2009, by producing action plans to address first the
special permits process then the approvals process (December 2009),
A key element of these action plans was to complete updated
standard procedures for each area. Early this January, PHMSA
published Standard Operating Procedures (SOP) for the Evaluation
and Issuance of Explosive Classification Approvals. These SOPs
include the process for reviewing and authorizing explosives
classification approvals.

The Approvals Action Plan also includes elements to improve
oversight of approved explosives testing agencies by identifying
specific requiremnents for the inspection, management, and oversight
of Third Party Cerdfication Agencies. Those requirements were
established in early March. Shortly thereafter, PHMSA created a
strike force to audit all of PHIMSA’s testing agencies, and will
complete audits on all four of these agencies by the end of this week.

12
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ISLA ACTIVITIES

On May 14, 2009, the Subcommittee on Railroads, Pipelines, and Hazardous Materials held a
hearing on Reauthotization of the DOT’s Hazardous Materials Safety Program.

On June 18, 2009, the Chairman James L. Oberstar unveiled HR. ___, the “Surface
Transportation Authorization Act”. The bill includes a proposal to reauthorize the hazardous
material safety program, ensure the safe transport of hazardous material in all modes of
transportation, and reduce the risks to life and property inherent in the commercial transportation of
hazardous material. On June 22, 2009, the Subcommittee on Highways and Transit met in open
session to consider HR. | the “Surface Transportation Authorization Act”, and order the bill
reported favorably to the Committee without amendment.

On September 10, 2009, the Committee on Transportation and Infrastructure held an
oversight hearing on PHMSA’s special permits and approvals program.

On November 4, 2009, Chairman Oberstar introduced H.R. 4016, the “Hazardous Material
Transportation Safety Act of 2009”. Section 401 of the bill addresses special permits and approvals.
Section 401:

> Maintains PHMSA’s ability to issue special permits if the authorized activity is carried out in
a way that achieves a safety level at least equal to the safety level required under chapter 51
of title 49, United States Code; or is consistent with the public interest and chapter 51,if 2
required safety level does not exist.

> Requires PHMSA to determine that an applicant for a special permit or approval is fit,
willing, and able to conduct the activity authorized by the special permit or approval in a safe
manner. In making the determination, the Secretary shall consider the applicant’s safety
history (including prior compliance history), accident and incident history, and any other
information the Secretary considers appropsiate to make such a determination.

> Requires PHMSA to consult and coordinate with the FAA, FMCSA, and FRA prior to
issuing a special permit or approval.

»> Requires PHMSA to publish all special permits, including emergency special permits, and
approvals in the Federal Register for public review and comment.

> Authorizes PHMSA to establish a reasonable fee for processing applications for special
permits and approvals.

On November 16, 2009, the Subcommittee on Railroads, Pipelines, and Hazardous Materials
held a field hearing in Baltimore, Maryland, focused on Reauthorization of DOT’s Hazardous
Materials Safety Program.

On November 19, 2009, the Committee on Transportation and Infrastructure met in open
session to consider H.R. 4016, and ordered the bill reported favorably to the House.
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ITNESSE:

The Honorable Calvin L. Scovel, I1I
Inspector General
U.S. Department of Transportation

The Honorable Cynthia Quarterman
Administrator
Pipeline and Hazardous Materials Safety Administration

Mr. William Weimer
Vice President and General Counsel
Phantom Fireworks

Warfordsburg, PA
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HEARING ON THE DEPARTMENT OF TRANS-
PORTATION’S OVERSIGHT AND MANAGE-
MENT OF HAZARDOUS MATERIALS SPECIAL
PERMITS AND APPROVALS

Thursday, April 22, 2010

HOUSE OF REPRESENTATIVES

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,

WASHINGTON, DC.

The Committee met, pursuant to call, at 10:30 a.m., in room
2167 Rayburn House Office Building, the Honorable James Ober-
star [Chairman of the Full Committee] presiding.

Mr. OBERSTAR. The Committee on Transportation and Infrastruc-
ture will come to order. Apology from the Chair for our late begin-
ning here; I had unexpected, unanticipated meetings, events inter-
vene.

Mr. Shuster is concerned that the witness from the Fireworks
Association be heard, and we will move as quickly as we can or,
in the procedure that we have customarily held, to have the Gov-
ernment witnesses first and then the industry response, so we will
do our best to get to the industry witness.

The role of oversight in the House of Representatives took a very
new and significant turn in 1959, when then Speaker Sam Ray-
burn designated my predecessor, John Blatnik, to chair a special
investigating committee on the Federal Aid Highway Program to
oversee the early going of that program to ensure that the money
was well and wisely spent, that States had internal audit and re-
view procedures to preempt against fraud, corruption in the pro-
gram.

And it was a wise decision, well timed, and Mr. Blatnik and the
staff of former ex-FBI personnel from the Senate Rackets Inves-
tigating Committee did a superb job. Thirty-six people went to Fed-
eral and State prison, and every State since then has had internal
audit and review procedures and the highway program is held in
the highest repute.

Our hearing today continues the long history of in-depth inves-
tigations and oversight of the responsibilities of our Committee in
the transportation arena. It was last September that I held a hear-
ing on an investigation conducted by Committee staff by the De-
partment of Transportation’s Inspector General of the Pipeline and
Hazardous Materials Safety Administration which revealed a star-
tling number of failures to PHMSA to follow Federal law, as well
as outright neglect in regulating the transportation of hazardous
materials.

o))
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Complacency and neglect permeated the culture of PHMSA,
which is also something that I found nearly 20 years earlier with
the pipeline explosion in Mounds View, Minnesota, and the subse-
quent inquiry that I conducted as chair of the Investigations and
Oversight Subcommittee of the Pipeline Safety Administration.
They were anything but safe. They were poorly administered and
their administrator did not have a culture of safety nor an under-
standing of safety. Much remained the same. PHMSA was plagued
by a belief that the agency should make things as easy as possible
for the industry that it was charged with regulating.

Fortunately, Deputy Secretary of Transportation John Porcari
took action, addressing our concerns, directed PHMSA to develop
a comprehensive action plan for handling special permits and ap-
provals, directed PHMSA to begin implementing the plans, invited
our staff and the Inspector General to his office for regular brief-
ings on PHMSA’s progress.

There is a new administrator of PHMSA, Ms. Quarterman, un-
fortunately, she was not sworn in until November 16 of 2009, but
she has been actively engaged with the changes in their procedures
and moving it ahead. The purpose of this hearing is to see how far
ahead we have moved.

The Inspector General has released the final report, and that will
be the first subject of today’s hearing. It reiterates the concerns I
had then, that PHMSA was not reviewing applicant safety history;
was granting special permits and approvals without sufficient data
or analysis; failed to consult and coordinate with FAA, with Fed-
eral Motor Carrier Safety Administration prior to granting permits;
that PHMSA was granting permits to entire trade associations, giv-
ing blanket authorization to thousands of member companies with-
out assessment of their individual safety histories.

On August 14, PHMSA issued a policy statement clarifying that
special permits and approvals are issued to individual members,
not to associations. Yet, since that time, ten special permits and
two approvals have been made to trade associations with no safety
fitness reviews of the individual members of the association.
PHMSA claims it was a short-term fix, but many of those permits
and approvals were not set to expire until 2015. That doesn’t seem
like a short-term fix to me.

So we will proceed with the hearing this morning and the Chair
now recognizes the gentleman from Pennsylvania, Mr. Shuster.

Mr. SHUSTER. Thank you, Mr. Chairman.

Welcome our witnesses here today to the hearing for PHMSA,
and we are looking forward to getting an update on the work that
is happening there.

Ms. Quarterman, it is good to see you again.

Also, as mentioned, we have a second panel. I will just take a
brief opportunity to introduce them. Mr. William Weimer, who is
the Vice President and General Counsel of Phantom Fireworks,
which is headquarters in Youngstown, Ohio. He also serves as the
President of the American Pyrotechnics Association, the principle
safety and trade association for the fireworks industry.

Phantom Fireworks also has retail locations nationwide, includ-
ing a consumer fireworks showroom in my home State of Pennsyl-
vania, Warfordsburg, Pennsylvania, which I pass on my way. I
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keep saying I am going to stop in there one day, although I don’t
think I am allowed to buy fireworks, being a resident of Pennsyl-
vania. So I will come in and, I guess, just look around the show-
room.

So welcome, Mr. Weimer. I know you have extensive knowledge
and I know you all have some things you want to say today on how
PHMSA’s processing of special permits is going to affect your in-
dustry, and it will be valuable testimony for us.

Clearly, our Committee majority staff has uncovered some short-
comings with PHMSA, processing of special permits and approvals.
Fortunately, none of these problems with PHMSA’s paperwork has
contributed to an accident. Hazardous materials make up nearly a
third of freight time miles in this Country and accidents are incred-
ibly rare. A person is four times more likely to get struck by light-
ning than to be killed by a hazmat transportation accident.

I do believe these paperwork issues deserve attention, but I am
becoming increasingly concerned about the effect of the congres-
sional spotlight on PHMSA’s ability to quickly process special per-
mits and approvals. Industry needs these permits and approvals in
order to do business, and it is apparent that PHMSA is becoming
so knotted up in red tape that it is not keeping pace with the needs
of industries that it regulates.

Hazmat transportation is remarkably safe considering the intrin-
sic danger in moving volatile products, but I understand and appre-
ciate the desire to make things even safer. However, we absolutely
cannot afford to disrupt commerce by over-regulating these busi-
nesses. The paperwork problems identified by the Department of
Transportation IG are occurring within PHMSA. This is not a case
where industry has done anything questionable. And considering
that we are in the early stages of a long overdue economic recovery,
jeopardizing these companies’ ability to get back to business and
create jobs, I believe, is a huge mistake.

Mr. Weimer has told us that the slow-down in PHMSA is already
having a significant impact in his business and on the entire fire-
works industry. The disruption means that new types of fireworks
will probably not be available for the 4th of July celebrations this
year. The Chinese fireworks manufacturers are stuck in the record
backlog of approvals of PHMSA and, as a result, the fireworks in-
dustry may not be able to offer a single new product for sale this
year.

Additionally, because in many cases U.S. companies are forced to
pay for products sitting in Chinese warehouses that cannot be im-
ported, many of the small family companies that represent the vast
majority of the fireworks business in the U.S. are not expected to
survive.

And it is not just the fireworks supply that PHMSA is impacting.
Special permits and approvals are needed for thousands of goods
and activities. The explosives industry that we rely on for construc-
tion and mining is being disrupted. Our agriculture industry may
be harmed because fertilizer requires special permit approvals. So
what I am most interested in hearing about today from PHMSA is
what they are doing to get through the backlog of these special per-
mits and approvals, and how can we ensure these delays will not
continue.
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I would also like to hear from PHMSA what PHMSA is doing to
reduce the number of special permits that are needed. Many of
these activities that require a special permit, are decades old, and
should be moved under hazmat regulations so permits are no
longer required. The fewer special permits that are needed to be
processed, the more streamlined the system will become.

Finally, I want to take a moment to recognize my colleague, Mr.
Graves, from Missouri, who has taken a special interest in this
issue and proposed an amendment to the special permits provision
in the hazmat bill we had before the Committee last year, so I
know he has a few words to say about it.

Again, thank you, witnesses, for being here today, and thank
you, Mr. Chairman.

Mr. OBERSTAR. The gentleman from Missouri is recognized.

Mr. GrRAVES. Thank you, Mr. Chairman. I appreciate very much
you and Ranking Member Mica holding this important hearing
today, and I want to welcome both of our panelists here, particu-
larly Mr. Weimer, who is the Vice President and General Counsel
of Phantom Fireworks. He is going to give us some extensive
knowledge on this issue.

I also appreciate the efforts of you, Mr. Chairman, and Ranking
Member Mica and your staffs for continuing to work with me on
the issues related to the special permits.

Back in November of last year, if you remember, I offered an
amendment during the markup of the Hazardous Materials Safety
Act to require that PHMSA initiate a formal rulemaking process to
establish the standards for determining the fitness of applicants for
special permits or approvals, rather than the regulatory guidance
process called for in the bill.

We were unable to find a solution at the time, and I remain con-
fident that we are eventually going to find that. Due to last
year’s

Mr. OBERSTAR. Would the gentleman yield?

Mr. GRAVES. Yes.

Mr. OBERSTAR. I have asked the Administration to respond to
those issues and give us an update at this point, and I look forward
to hearing what they have to say. We will continue to work with
the gentleman on this matter.

Mr. GrRAVES. And for that, Mr. Chairman, I truly am appre-
ciative, again, of you working with us on this and trying to work
it out.

Due to last year’s debate, I find this hearing to be completely
timely and necessary, absolutely necessary. The concerns that
prompted my amendment haven’t abated. The standards appear to
be unevenly applied; they create unreasonable processing delays,
contributing to job and business opportunity loss; and, most impor-
tantly, the performance thresholds embedded in these new invisible
standards are completely unknown to the industry, whose ability
to continue operating is wholly dependent upon conformity with the
standards.

When I spoke with PHMSA officials, I was surprised to hear
about the large number of backlog of unprocessed fireworks approv-
als, which was mentioned—5,700 which were pending in December
2009. I was encouraged to learn that PHMSA has taken an all-
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hands-on-deck approach and dedicated personnel and resources to
eliminate the backlog, and I am interested to hear today from
PHMSA on how much progress has been made and how many un-
processed approvals and permits there are.

It is my understanding that the backlog has its roots in the audit
that was performed by the Inspector General, and prior to the
audit approvals were usually processed within 90 to 100 days, and
there were only slightly over about 500 unprocessed fireworks ap-
provals. Now we have heard reports of approval times which have
grown exponentially, and this is an industry that is completely de-
pendent on those authorizations. I want to know what happened.

This year, due to the backlog, the fireworks industry will cer-
tainly not be able to sell any new products, as was pointed out, and
this is a huge, huge problem.

But having said all this, I hope we can find answers and solu-
tions to these concerns. We shouldn’t lose sight of the fact that the
commerce of hazardous materials has been carried out with a re-
markable level of safety and PHMSA deserves the credit for its role
in that achievement. If there is anything I can do and this Com-
mittee can do to help PHMSA perform this vital function, please
let me know.

But I would, real quick, so we can move forward, I would like
to submit for the record a letter from Mr. Eric Garrett, who is
President of Garrett’s Worldwide Enterprises. It is a letter he
wrote to PHMSA; it lays things out in a very real live manner and
is very straight and to the point. And I also would like to submit
for the record, get unanimous consent for questions that I have,
some public questions for PHMSA if we don’t get a chance due to
time. But I would like to submit those questions for the record to
them for response.

Those are two unanimous requests.

Mr. OBERSTAR. Without objection, so ordered.

[The information follows:]



U.S. Department of Transportation

Attn: Harpreet Singh

Pipeline and Hazardous Materials Safety Administration
East Building, 2" Floor

Mail Stop: E27-300

1200 New Jersey Ave. SE

Washington, DC 20590

Dear Harpreet,

1 am writing to follow up with you on the progress of our pending EX Numbers. I am continuing
to send more applications for approvals with the hope that we will get our fair chance to have our
applications approved.

1 am dedicated to writing you a letter each week until 75% or more of our EX number
applications have been processed. I estimate that we have about 250 approvals submitted, which
is practically my entire product line for the next 2-3 years. Iurge your office to process our
applications as soon as possible. For this year, I have almost no products I can import due to this
problem; this is a major setback for us.

I am aware that there have been internal conflicts and a lack of organization in the offices of the
DOT over the past two years. However, this shouldn’t be my problem. I have organized and
streamlined my company and have worked hard to submit my applications.

I am asking is that my company receives the opportunity to have its pending applications
reviewed.

Thank you and have a great week.

Sincerely,

Eric J. Garrett

President

Garrett’s Worldwide Enterprises, LLC

PO Box 418

Eudora, KS 66025-0418

785-760-4220 (Cell)

www.grandpatriot.com

Grand Patriot: “America’s Brand of Fireworks.”
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Mr. GRAVES. Thank you, Mr. Chairman. I yield back.

Mr. OBERSTAR. I want to limit the number of statements. I know
everybody has something to say, but during the questioning period
we will have plenty of time.

Ms. Brown, you have been engaged in this, and I yield to you.

Ms. BROWN. Thank you, Mr. Chairman. First of all, let me thank
you for your strong commitment and oversight for our Committee.
The regular hearing this Committee has held on the Recovery Act
has ensured that the infrastructure spending has been done on
schedule is and creating jobs, and I want to thank you, Mr. Chair-
man, for that.

It is crucial that the Pipeline and Hazardous Materials Safety
Administration perform its due diligence in the oversight of all the
programs under its jurisdiction, and safety must be the top pri-
ority. It is important for the agencies to have clearly defined guid-
ance for classifying and approving explosives, and they must con-
duct proper and timely safety review of both permit holders and
the organizations the agency certify.

In reviewing the material that was prepared for this hearing, I
have become fearful for my constituents and for the American pub-
lic. This is entirely unacceptable for the agency that is tasked with
testing and permitting dangerous materials. It is clearly time to
make major changes at the agency both with regard to policy and
personnel.

I often say and believe that the strengthen of the wolf is in the
pack, and I would encourage PHMSA to work more closely with the
other agencies to root out the bad apples and ensure that they
properly follow the regulations. If not, they should no longer trans-
port dangerous materials. The agency must crack down on its own
employees and contractors who fail to follow regulations and over-
ride science-based decisions.

I think that the Administrator, who I met with, is sincere in her
efforts to ensure that the Pipeline and Hazardous Materials Safety
Administration is operating with clear guidelines and proper over-
sight. I believe that if the agency is running properly, it can protect
the safety of the American public without endangering commerce.

I want to welcome our distinguished guests and thank them for
joining us today. It has been six months since our last oversight
hearing, and I am anxious to hear what improvements the agencies
have made in permitting process.

I yield back the balance of my time.

Mr. OBERSTAR. I thank the gentlelady.

Mr. Sires, you are recognized briefly.

Mr. Sires. Thank you, Mr. Chairman, for giving me the oppor-
tunity and thank you for holding this hearing.

I represent a district in New Jersey that is very, very densely
populated. What has happened now is that the tracks run along
residential areas. Two summers ago we had a problem; we had, at
the fifth largest city in New Jersey, Woodbridge, New Jersey, we
had a derailment. As the emergency responders went, they had a
problem with what was in the train. The mayor called me up; he
did not want to send the firemen, he did not want to send anybody
in there for the concerns that we have for what was in the train.
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So one of the suggestions that I would suggest—I know you have
made a number of them—since we have such rails close to residen-
tial areas, there has to be a way that, when there is a derailment,
the substance in the train is known right away to the communities.
You don’t want somebody responding when they are going to put
their lives in peril. So I don’t know how you do that, but that would
be a suggestion, because the mayor called me up; he was very con-
cerned