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CIVIL ACCESS TO JUSTICE ACT OF 2009

TUESDAY, APRIL 27, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:08 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Conyers, Watt, Johnson, Scott,
Chu, Franks, and King.

Staff present: (Majority) Norberto Salinas, Counsel; Adam Rus-
sell, Professional Staff Member; and Justin Long, Minority Coun-
sel.

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law will now
come to order.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing. I now recognize myself for a brief statement.

During the last session, October 2009, this Subcommittee held a
hearing on Legal Services Corporation. Witnesses testified about
Legal Services Corporation implementing recommendations made
by the Government Accounting Office to improve corporate govern-
ance and internal controls within the Legal Services Corporation
and the need for increased funding for Legal Services to help it ful-
fill its mission.

Witnesses also briefly discussed H.R. 3764, the “Civil Access to
Justice Act,” which will reauthorize the Legal Services Corporation.

This morning we meet to discuss and have more detailed con-
versations about H.R. 3764 in particular, legislation which a major-
ity of the Subcommittee and myself are co-sponsors.

First, as we learned at the October 2009 hearing, during this eco-
nomic downturn grantee programs have increased significantly in
the requests that they have received for legal services. They have
seen more families and individuals hard hit in this economy ask for
legal assistance to obtain public benefits and to fend off home fore-
closures.

Members of the Subcommittee are well aware of the impact that
foreclosures have on our communities and the national economy.
Unfortunately, many of legal services’ programs have not been able
to meet the growing urgency.
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According to the 2009 report in support of the anecdotal evidence
of our witnesses at the October hearing, not all eligible potential
clients of LSC-funded programs are receiving the legal assistance
they so desperately need.

In fact, the former president of LSC, Helaine Barnett, testified
that for every three people requesting help, LSC only funded one,
turning two out of three people away. Lack of sufficient funding is
the reason.

The Civil Access to Justice Act of 2009 attempts to fill that void
for these families and for others who need legal assistance. It
would authorize LSC, which was last authorized—reauthorize it—
over 30 years ago.

It would authorize a much needed increase in funding to $750
million, which would help LSC support more legal service attor-
neys, providing assistance to the growing poor in our country, a
fact that we see every day as the—and the disparate amount of
wealth between the rich and the poor grows and grows and grows
with the awful end of the 110th Congress—President’s economy.

The bill makes an additional change, one which may have a sub-
stantial impact. It would allow LSC-funded programs to utilize
non-Federal funds more efficiently by removing some of the current
restrictions limiting legal aid programs. This change by itself would
infuse legal aid programs with millions of additional dollars.

For example, the Oregon Legal Center has calculated that elimi-
nating the restriction on the use of non-Federal funds would result
in $300,000 of savings, money currently spent on unnecessary ad-
ministrative overhead for separate programs.

The Civil Access to Justice Act does more than just provide legal
assistance to our neighbors in need. At the end of the October 2009
hearing we were assured that implementing these recommenda-
tions made by the GAO will prevent the misuse of taxpayer funds.

These recommendations attempt to strengthen Legal Services’
governance practices, improve oversight within LSC and improve
management practices. I applaud Legal Services Corporation in im-
plementing the recommendations, and to guarantee that these rec-
ommendations are implemented—the Civil Access to Justice Act
codifies them.

Perhaps we can do even more to protect taxpayer funds. In his
written testimony for today’s hearing, the inspector general sug-
gests we make several changes. These changes prevent and detect
waste, fraud, abuse, and improve effectiveness, efficiency and econ-
omy of Legal Services’ programs.

I look forward to hearing the inspector general’s testimony and
that of the other witnesses to determine what changes they believe
may be appropriate to the legislation. I thank the witnesses for ap-
pearing today and I look forward to their testimony.

I now recognize my colleague Mr. Franks, the distinguished
Ranking Member of the Subcommittee, for his opening remarks.

[The bill, H.R. 3764, follows:]



111t CONGRESS
neor H,R. 3764

To amend the Legal Services Corporation Act to meet special needs of
cligible clients, provide for technology grants, improve corporate practices
of the Legal Services Clorporation, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

OCTOBER 8, 2009
Mr. Scorr of Virginia (for himself, Mr. Convyars, Mr. Cornan, Mr. WaDT,
Mr. DRLATTONT, Ms. TANDA T. SANCTIEZ of California, and Mr. JOTIN-
SON of Georgia) introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL

To amend the Legal Services Corporation Act to meet special
needs of cligible clients, provide for technology grants,
improve corporate practices of the Legal Services Cor-

poration, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

bo

lives of the Uniled Stales of America in Congress assembled,

W

SECTION 1. SHORT TITLE.

This Act may be cited as the “Civil Access to Justice

e

Aect of 20097,

SEC. 2. FINDINGS.

~ N

Congress finds the following:
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(1) It is crucial te provide equal access to the
system of justice in the United States for all individ-
uals, regardless of economic status.

{2) The Legal Services Corporation provides
high quality civil legal assistance for persons who
would otherwise be unable to afford legal assistance,
and there is a need to continue the present vital
legal services program.

(3) The amount of Federal resources made
available to the Legal Services Corporation has been
inadequate to provide individuals with the legal as-
sistance that they ueed. Over half of all people who
have applied for assistance from local programs
funded through the Legal Services Corporation have
been turned away in recent years. In many States,
over 80 percent of individuals who need legal assist-
ance do not reecive the help they need.

(4) Congress must adequately fund Legal Serv-
ices Corporation programs to preserve the strength
of the programs,

(5) Providing legal assistance to those who face
an economic barrier to adequate legal counsel serves
justice and asgists in improving opportunitics for

low-income persons.

«HR 3764 IH



3
1 (6) The availability of legal services has re-
affirmed the faith of many people of the United
States in a government of laws.

(7) To preserve its strength, the legal services
program must be kept free from the influence of po-
litical pressures.

(8) Attorneys providing legal assistance must

have full freedom to protect the best wterests of

NeRe TR e Y N~ VS B ]

their clients in keeping with the applicable rules of
10 professional responsibility and the high standards of
11 the legal profession.

12 SEC. 3. AMENDMENTS TO STATEMENT OF FINDINGS AND
13 DECLARATION OF PURPOSE.

14 Section 1001 of the Legal Services Corporation Act
15 (42 U.S.C. 2996) is amended—

16 (1) by striking “1001.” and inserting
17 “1001.(a)’;

18 (2) in paragraph (3), by striking “Act” and in-
19 serting “‘title”;

20 (3) in paragraph (6), by striking “Code of Pro-
21 fessional Respongibility, the Canons of IGthies,” and
22 inserting “applicable rules of professional responsi-
23 bility”’; and

24 (4) by inserting at the end the following:

25 “(b) Congress finds the following:

<HR 3764 IH
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“(1) Participation of private lawyers in pro-
viding legal assistance to those unable to afford such
assistance significantly enhances the overall system
for providing legal services to the poor, and the
Legal Services Corporation should econtinue to pro-
mote and support pro bono services and other forms
of private bar involvement through its policies and
regulations.”.

“(2) The highest court of each State should en-
courage pro bono service by lawvers by adopting as-
pirational guidelines, such as the American Dar As-
sociation Model Rule of Professional Conduet 6.1,
‘Voluntary Pro Bono [Publico Services’, and by
adopting mandatory reporting of voluutary pro bono
serviee.”.

4. DEFINITIONS.

Section 1002 of the Legal Serviees Corporation Act

(42 U.S.C. 2996a) i1s amended—

(1) by striking paragraph (7) and inserting the
following:

“(7) ‘staff attorney’ means an attorncy who—

“(A) 1s employed by a recipient organized

in whole or in part for the provision of legal as-

sistance to eligible clients under this title; or

«HR 3764 IH
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“(B) receives more than one-half of the at-

torney’s annual professional salary from the

proceeds of a grant, econtract, or other financial

assistance from the Corporation to such recipi-
ent:”’;

(2) in paragraph (8), by striking “the Trust
Territory of the Pacific Islands, and any other terri-
tory or possession of the United States” and insert-
ing “the Commonwealth of the Northern Mariana
Islands, the Republic of the Marshall Islands, the
Federated States of Micronesia, and the Republie of
Palaw;”’; and

(3) by adding at the end the following:

“(9) ‘individual in poverty’ means an individual
who 18 a member of a family (of 1 or more mem-
bers) with an income at or below the poverty line;
and

“(10) ‘poverty line’ means the poverty line (as
defined by the Office of Management and Budget,
and revised annually in accordance with section
673(2) of the Community Scrvices Block Grant Act
(42 U.S.C. 9902(2)), applicable to a family of the

size involved.”.

<HR 3764 TH
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SEC. 5. GOVERNING BODY.
Secetion 1004 of the Liegal Serviees Corporation Act

(42 U.S.C. 2996¢) is amended—

(1) in subsecction (a), in the third sentence—
(A) by striking “Effective with respect to
appointments made after the date of enactment
of the Legal Services Corporation Act Amend-
ments of 1977 but not later than July 31,
1978, the” and inserting “The”;
(B) by striking “and” after “shall be ap-
pointed so as to include eligible clients,”; and
(C) by inserting *, and to include at least
1 individual with financial or audit experience’
before the period; and
(2) in subsection (b)—

o

(A) by striking “, except that five of the
members first appointed, as designated by the
President at the time of appointment, shall
serve for a term of two years”; and

(B) by striking the third and fourth sen-

tences;

(3) in subsection (d), by striking “‘President

shall select from among the voting members of the
board a chairman, who shall serve for a term of

three years. Thereafter the’’;

(4) by striking subsection (f);

«HR 3764 IH
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(5) by redesignating subsections (g) and (h) as
(f) and (g), respectively; and

(6) m subsection (f), as redesignated by this
section, by striking “, of any executive committee of
the Board, and of any advisory council established in
connection with this title” and inserting “or of any
committee of the Board™.

SEC. 6. OFFICERS AND EMPLOYEES.

{a) ELIMINATION OF PERSONAL PRONOUN.—Section
1005(b){(1) of the Legal Services Corporation Act (42
U.5.C. 2996d(b)(1)) is amended by striking “as he” and
inserting “as the president of the Corporation”.

(b) MaxaMuM PAY.—Secetion 1005(d) of the Liegal
Services Corporation Act (42 U.S.C, 2996d(d)) is amend-
cd—

(1) by striking “level V7 and inserting “level

11 and

(2) by striking “5316” and inserting “5314”.
SEC. 7. IMPROVEMENTS OF LEGAL SERVICES CORPORA-
TION CORPORATE GOVERNANCE AND INTER-
NAL PRACTICES.

Section 1006 of the Legal Services Corporation Act

(42 U.S.C. 2996¢) is amended—

(1) 1n subsection (a)—

«HR 3764 IH
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(A) in paragraph (2), by inserting “, sub-
ject to subsection (g)” before the semicolon;
and

(B) in paragraph (3)(A), by striking “ex-
cept that broad general legal or policy research
unrelated to representation of eligible clients
may not be undertaken by grant or contract,”;
(2) 1n subsection {(b)—

(A) in paragraph (3), by striking “as es-
tablished in the Canons of Ethics and the Code
of Professional Responsibility of the American
Bar Association” and inserting “‘as established
in the applicable rules of professional responsi-
bility or other laws of the State or other juris-
diction where the attorncy practices law’”; and

(B) in paragraph (5), by striking the last
sentence; and
(3) by adding at the end the following:

“(g)(1) The Corporation shall establish a protocol for
the receipt of donations under subsection (a)(2).

“(2) In order for the Clorporation to use any Federal
funds for representational activities of the Corporation,
not including non-representational activities that primarily
involve Corporation staff, the appropriations Act through

which the funds are made available shall specifically per-

«HR 3764 IH
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9
mit the use of the funds for such activities. Any solicita-
tion of a donation of funds for expenses for which Federal
funds may not be used under this title shall be approved
in advance by the Board. In addition, a budget for the
use of such donated funds shall be approved by the Board,
before the Corporation incurs such an expense,

“(3) The Corporation may not advance Federal
funds, in anticipation of receiving a donation under sub-
section (a)(2), to pay for an expense.

“(h)(1) The Board shall establish and maintain an
audit committee, a finance committee, and a governance
and performance review cominittee.

“(2) The Corporation shall establish and implement
a continuity of operations plan, to prepare for disasters
and emergencics.

“(3) The Corporation shall—

“(A) establish an adequate internal eontrol
structure and procedures for financial reporting; and
“(B) not later than 1 year after the date of en-

actment of the Civil Access to Justice Act of 2009,

and annually thereafter, conduet an assessment of

the effectiveness of the internal eontrol structure
and procedures.

“(1)(1) The Corporation shall adopt comprehensive

training standards and develop appropriate training mate-

<HR 3764 IH
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10
rials to ensure that recipients are able to provide com-
prehensive and appropriate training for executive direc-
tors, supervisors, and attorneys employed by recipients
and board members of recipients. Such training standards
and materials shall address training concerning—

“(A) restrictions applicable to the activities of
attorneys employed by the recipient involved; and
“(B) appropriate use of Federal funds.

“(2) In developing training standards and materials
for the training described in paragraph (1), the Corpora-
tion—

“(A) is encouraged to address training con-
cerning the representation of vietims of domestie vio-
lence; and

“(B) may coordinate activitics with the Amer-
ican Bar Association Commission on Domestic Vio-
lenee.

“(3) The Corporation shall provide financial assist-
ance, in such amounts as the Corporation may determine
to be appropriate, to recipients, to enable the recipients
to provide the training deseribed in paragraph (1).”

SEC. 8. PILOT LOAN REPAYMENT ASSISTANCE PROGRAM.

Seetion 1006 of the Liegal Services Corporation Act,
as amended by section 7, is further amended by adding

at the end the following:

<HR 3764 IH
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“()(1) The Corporation shall promote recruitment
and retention of highly qualified staff members for all re-
cipients, through the Pilot Loan Repayment Assistance
Program established by the Corporation in 2005 or other
programs, as the Corporation determines to be appro-
priate.

“(2) If funds are appropriated for any such staff re-
cruitment and retention program for each of the 5 full
fiseal years following the date of enactment of the Civil
Aceess to Justice Act of 2009, in the fifth year, the Cor-
poration shall submit to Congress a report on the impact
of such program on the recruitment and retention of high-
Iy qualified staft for recipients.

“(3) Nothing in paragraph (2) prevents the Corpora-
tion from continuing such reeruitment and retention pro-
grams for longer than 5 years, if such program 1s effective
in the reeruitment and retention of highly qualified staff
and funds are appropriated for such program.”.

SEC. 9. PROHIBITED USE OF FUNDS.

Section 1006 of the Legal Services Corporation Act,
as amended by section 8, is further amended by adding
at the end the following:

“(K)(1)(A) No prohibited purposes provision shall be
considered to cover recipient funds from any source other

than the Corporation, except as provided in paragraph (3).

«HR 3764 IH
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“(B) No prohibited purposes provision shall be con-
sidered to cover Federal funds awarded under this title,
except as provided in this title.

“Y(2)(A) In this subsection, the term ‘prohibited pur-
poses provision’ means a provision of this title, or any
other Federal law, that contains text stating that funds
of a recipient may not be expended for a purpose prohib-
ited by this title or another Federal law.

“(B) The term includes any KFederal law that incor-
porates by reference a provision that contains text de-
scribed in subparagraph (A) and is a provision of—

“(i) the Departments of Commerce, Justice,
and State, the Judiciary, and Related Agencies Ap-
propriations Act, 1998;

“(i1) the Departments of Commeree, Justice,
and State, the Judiciary, and Related Agencies Ap-
propriations Act, 1996; or
“(3) No non-Federal funds may be used by a reeipi-

ent, to participate in any litigation with respect to abor-
tion.”.
SEC. 10. CONSTRUCTION.

Seetion 1006 of the Liegal Services Corporation Act,

as amended by section 9, is further amended by adding

at the end the following:

«HR 3764 IH
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“(1) No provision of law, other than an amendment
to this title, shall be considered to supersede or modify
this title unless the provision refers specifically to this sub-
section.”.
SEC. 11. GRANTS AND CONTRACTS.
Section 1007 of the Legal Services Corporation Act
(42 U.8.C. 2996f) 18 amended—
(1) in subsection (a)—
(A) in paragraph (2)—
(1) in subparagraph (A), by striking
“and with the Governors of the several
States”’;
(11) in subparagraph (B)—
(I) in clause (1), by striking “lig-
wid”; and
(II) in clause (iv), by striking *,
which may include cevidenee of a prior
determination that such individual’s
lack of inecome results from refusal or
unwillingness, without good cause, to
seek or accept an employment situa-
tion; and” and inserting a semicolon;
(B) by striking paragraphs (8) and (9);
(C) by redesignating paragraphs (10) and

(11) as (9) and (10), respectively;

<HR 3764 TH
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(D) by inserting after paragraph (7) the
following:

“(8) ensure that funds appropriated under this
title for basic field programs shall be distributed on
the basis of a system of competitive bidding, in aec-
cordance with Legal Services Corporation regula-
tions, and shall be allocated so as to provide—

“(A) except as provided in subparagraphs
(B) and (€), an equal figure per individual in
poverty for all geographic areas, as determined
on the bagis of the most recent decennial census
of population conducted pursuant to section
141 of title 13, United States Code (or, in the
case of the Republic of Palau, the Federated
States of Micronesia, the Republic of the Mar-
shall Islands, the Commonwealth of the North-
crn Mariana Islands, Alaska, Ilawail, and the
United States Virgin Islands, on the basis of
the adjusted population eounts historically used
as the basis for such determinations);

“(B) an additional amount for Native
American communities that received assistance
under the Liegal Services Corporation Act for
fiscal year 2009, so that the proportion of the

funds appropriated to the Legal Services Cor-
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poration for basic field programs for fiscal year
2010 that is received by the Native American
communities shall be not less than the propor-
tion of such funds appropriated for fiscal year
2009 that was received by the Native American
commuunities; and

“(C) an amount for representation of mi-
grant and seasonal farm workers.”; and

() in paragraph (9), as vedesignated by
this subsection, by striking “the Canous of Eth-
ics and Code of Professional Responsibility of
the American Bar Association” and inserting
“applicable rules of professional responsibility’;
(2) 1n subsection (b)—

(A) by striking paragraph (8) and insert-
ing the following:
“(8) to participate in any litigation with respeet

to abortion;”;

(B) i paragraph (10), by striking “or”
after the senuicolon;

(C) in paragraph (11), by striking the pe-
riod at the end and inserting a semicolon; and
(D) by adding at the end the following:
“(12) to provide legal assistance with respect to

litigation relating to prison conditions on hehalf of

<HR 3764 IH
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any individual who is incarcerated in a Federal,
State, or local prison, except that nothing in this
paragraph prohibits the use of funds made available
by the Corporation for litigation related to an incar-
cerated individual’s ability to reenter society sucecess-
fully;

“(13) to provide legal assistance with respect to
the defense of an wndividual in a proceeding to evict
such individual from a public housing project it—

“(A) the individual has been convieted in a
eriminal proceeding with the illegal sale or dis-
tribution of a controlled substance; and

“(B) the evietion proceeding is brought by

a public housing agency because the illegal drug

activity of the individual threatens the health

and safety of another tenant residing in the
public housing project or an cmployee of the
public housing agency; or

“(14) to provide legal assistance for, or on be-
half of an alien, unless the alien—

“(A) 18 present in the United States and
the alien—

“(i) is deseribed in subparagraph (A),

(B), (C), (D), (BE), or (F) of section

b

504(a)(11) of the Departments of Com-
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merce, Justice, and State, the Judiciary,
and Related Agencies Appropriations Act,
1996, as enacted by section 101 of the
Ommnibus Consolidated Rescissions and Ap-
propriations Act of 1996 (Public Law 104—
134; 110 Stat. 1321-54);

“(11) is lawfully present as a result of
withholding of deportation pursuant to
former section 243(h) of the Immigration
and Nationality Act, withholding or restrie-
tion of removal pursuant to section
241(b)(3) of the Immigration and Nation-
ality Act (8 U.S.C. 1231(b)(3)), or with-
holding of removal under the Convention
Against Torturc pursuant to the regulation
of the Secretary of Homeland Security
codificd on the date of the cnactment of
the Civil Access to Justice Act of 2009 at
8 C.I.R. 208.16(¢) and the regulation of
the Attorney General codified on such date
at 8 CLILR. 1208.16(¢):

“(im)(I) has been battered or sub-
jeeted to extreme eruclty or was a vietim
of sexual assault or trafficking in the

United States; or
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“(II) qualifies for nonimmigrant sta-
tus deseribed in section 101(a)(15)(T) of
the Immigration and Nationality Act (8
T.S.Co 1101 (a)(A5)(1));

“(iv) has a child present in the United
States who, without the active participa-
tion of the alien—

“(I) has been battered or sub-
jeeted to extreme cruelty or was a vie-
tim of sexual assault or trafficking in
the Umnited States; or

“(II) qualifies for nouimmigrant
status deseribed n secetion
101(a)(15)(U) of the Immigration and
Nationality Act;

“(v) has been a victim of trafficking
or is a family member of such a vietim and
15 eligible for protection and assistance
under seetion 107 of the Trafficking Vie-
tims Protection Act of 2000 (22 U.S.C.
7105);

“(v1) is an evacuee from, or victim of,
a major disaster or an cmergency des-
ignated by the President pursuant to the

Robert T. Stafford Disaster Relief and
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Emergency Assistance Act (42 U.S.C.
5121 et seq.) or by an appropriate State or
local officaal, and the alien’s need for legal
assistance from the Corporation is related
to the alien’s status as such an evacuee or
vietim;

“(vi1)(I) has been declared dependent
on a juvenile court located in a State or
has bheen legally committed to, or placed
unider the custody of, an agency or depart-
ment of a State by such a court; and

“(IT) has been deemed eligible by such
a court for long-term foster care due to
abuse, neglect, or abandonment;

“(viii) is under 18 ycars of age, is un-
accompanied by a parent or legal guardian,
and is in the custody of the Scerctary of
Homeland Security or Health and Human
Serviees; or

“(ix) 1s authorized to work in the
United States or s otherwise lawfully
present in the United States;

“(B) is a member of a cross-border Indian

Tribe who 18—
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‘(1) an American Indian born in Can-
ada referred to in section 289 of the Tmmi-
gration and Nationality Aect (8 U.S.C.
1359); or

“(11) a member of the Texas Band of
Kickapoo Indians referred to in the Texas
Band of Kickapoo Act (25 U.S.C. 1300b-
11 et seq.);
“C) is—

“(i) indigent; and

“(11) seeking relief under the Conven-
tion on the Civil Aspects of International
Child Abduction, done at The Hague on
October 25, 1980, pursuant to the Inter-
national Child Abduction Remedies Act
(42 U.8.C. 11601 et seq.); or
“(D) is a ecitizen of—

“(i) the Commonwealth of the North-
crn Marana Islands;

“(i1) the Federated States of Micro-
nesia;

“(i1) the Republic of the Marshall Is-
lands: or

“(iv) the Republic of Palau.”;
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(3) by striking subsection (¢) and inserting the
following:

“{e) In making grants or entering into contracts for
legal assistance, the Corporation—

“(1) shall ensure that any recipient organized
solely for the purpose of providing legal assistance to
eligible clients is governed by a body (referred to in
this subsection as a ‘hoard’) at least 50 percent of
which consists of attorneys who are members of the
bar of a State in which the legal assistance is to be
provided (except that the Corporation may grant,
pursuant to regulations issued by the Corporation, a
waiver of such requirement for reeipients which, be-
cause of the population the recipients serve, are un-
able to eomply with such requirement);

“(2) shall ensure that any attorney, while serv-
ing on such board, shall not receive compensation
from a recipient for such service;

“(3) shall ensure that at least onc-third of a re-
cipient’s governing body consists of individuals who
are, when sclected, cligible clients who also may be
representatives of associations or organizations of el-
igible clients; and

“(4) shall ensure that at least 1 board member

is designated as a liaison to the bar association of

<HR 3764 IH
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the State described in paragraph (1) for pro bono

promotion and coordination.”;

(4) m subsection (d), by adding at the end the
following: ‘“The Corporation shall ensure that the
monitoring and evaluation activities described in this
subsection are carried out in a manuner that is con-
sistent with the applicable rules of professional re-
sponsibility for the jurisdiction in which the recipient
is being monitored, and shall take reasonable steps
to avoid imposing undue burden or expense on the
recipient.”;

(5) by striking subsections (g) and (h); and

{6) by adding at the end the following:

“(h) The Corporation shall require all attorneys and
paralegals ecmploved by a recipient to maintain records of
time spent on each case or matter supported in whole or
in part with funds provided under this title.”.

SEC. 12. TECHNOLOGY GRANTS.

Seetion 1007 of the Tiegal Services Corporation Act
(42 U.S.C. 2996f), as amended by section 12, is further
amended—

(1) by redesignating subsections (¢) through (f)
as subsections (d) through (g), respectively; and

(2) by inserting after subsection (b) the fol-

lowing:

«HR 3764 IH
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“(¢) In making a grant or entering into a contract
under this section, the Corporation may provide that a
portion of the funds provided under the grant or contract
may be used to acquire and develop information tech-
nology to promote full access to high-quality, efficient legal
representation and materials for self-representation.”.
SEC. 13. AUDITS.

Section 1009 of the Legal Services Corporation Act
(42 U.8.C. 2996h) is amended—

(1) by striking subsection (¢) and iuserting the
following:

“(¢) The Corporation shall require an audit of each
recipient in accordance with generally aceepted auditing
standards and shall require that the recipient prepare a
report that ineludes—

“(1) the financial statements of the recipient,
including an unbiased presentation of the recipient’s
financal position and the results of the recipient’s
financial operations, in aceordance with generally ae-
cepted accounting prineiples; and

“(2) a deseription of internal eontrol systems of
the recipient that provide reasonable assurance that
the reeipient is managing funds, from all sources, in

compliance with Federal law.”’; and
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(2) in subsection (d), by striking all that follows
the comma and adding “the Corporation, the Comp-
troller (reneral of the Umited States, and the Cor-
poration’s Inspector General shall not have access to
any information in documents, reports, or records
that is coufidential under the applicable rules of pro-
fessional responsiblity or that is subject to the at-
torney-client privilege.”.
14, FINANCING.

Section 1010 of the Legal Services Corporation Act

(42 U.5.C. 29961) is amended—

(1) in subsection (a), by striking the first 3 sen-
tences and inserting the following: “There are au-
thorized to be appropriated for the purpose of car-
rying out the activitiecs of the Corporation
$750,000,000 for each of fiseal years 2010 through
2015.7;

(2) in subsection {(¢)—

I3

(A) by striking the semicolon after “dis-
tinet from Federal funds” and inserting a pe-
l“iOd;

(B) by striking “but any funds so received

for the provision of legal assistance shall not be

expended by recipients for any purpose prohib-
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ited by this title, except that this” and inserting
“This™;

(C) by striking ‘“‘or” after “‘to prevent re-
cipients from receiving other public funds’ and
mserting *‘, private funds,”; and

(D) by serting after “(including founda-
tion funds benefitting Indians or Indian

ik

tribes)” the following: *, or any other funds re-
ceived from a source other than the Corpora-
tion"’; and
(3) by adding at the end the following:

“(e) For purposes of other programs that have Fed-
cral funds matching requirements, funds received by a re-
cipient from the Corporation shall not be considered to
be Ifederal funds for the purpose of determining whether
those funds may be used as non-Federal matching funds.”

O
()

«HR 3764 IH



28

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Thank you, gentlemen, for being here.

Mr. Chairman, I thank you for calling this hearing. I welcome
the opportunity to look closely at H.R. 3764, the Civil Rights—Civil
Access to Justice Act of 2009.

And I say this because we know that LSC has a deeply troubling
history of mishandling Federal funds. This has been revealed in
news articles, reports from the LSC inspector general and reports
from the General Accounting Office.

It is clear, too, that this historical pattern hasn’t stopped. To the
contrary, troubles continue. Last year the Washington Times and
CBS News reported numerous instances of wasted funds, including
unnecessary travel expenses and a decorative wall costing more
than $180,000.

Also, LSC’s inspector general reported problems with the organi-
zation’s consultant contracts last year. And as we speak, the GAO
is preparing its third report on LSC since 2007. And so I am con-
cerned about H.R. 3764 because it would greatly expand LSC’s
funding, at the same time loosen or lift a number of restrictions on
how LSC uses those funds.

Additionally, depending on how the bill is interpreted, H.R. 3764
might strip LSC’s Office of Inspector General of so much authority
as to prevent that office from fulfilling its statutory duty to identify
waste, fraud and abuse.

Before rewarding LSC with more funds and looser uses of those
funds, we should first have proof that LSC has stopped mis-
handling funds. Some witnesses today may point out that LSC has
implemented 11 of the 17 recommendations provided by the GAO
in 2007 studies. But there are still six more of those recommenda-
tions left, and there are still—there is still a third GAO study com-
ing in the near future.

And despite LSC’s efforts to reform itself in 2008 and 2009, mul-
tiple news stories emerged in 2009 with new instances of mis-
handled funds.

So how, Mr. Chairman, can we trust that the most recent fixes
at LSC will really work unless it is proved through a track record
of responsible fund management over the course of at least a few
years? Should we not first wait and see if LSC and its grantees im-
prove their performance before rewarding LSC with this bill?

The 1996 restrictions on funds’ use were enacted by Congress in
response to evidence that Legal Services lawyers were systemati-
cally using taxpayer money to further ideologically motivated law-
suits. The restrictions banned represented—the restrictions banned
representation of undocumented aliens, persons evicted for drug
use, suits in which attorneys’ fees are collected, class action law-
suits, prisoner advocacy, and challenges to welfare reform.

Not only do these—not only do they keep LSC out of the partisan
area, these restrictions also focus LSC on its true mission, osten-
sibly to provide legal aid to the poor.

Even with the restrictions, however, Legal Services lawyers fund-
ed by LSC have apparently attempted to use Federal funds to en-
gage in prohibited—in prohibited activism.

As recently as 2008, for example, LSC’s inspector general subpoe-
naed California Rural Legal Assistance to see if it violated the re-



29

striction on representing undocumented aliens. The National Legal
and Policy Center reported in 2009 that a former CRLA lawyer
said the organization had a policy of providing aid to illegal aliens.

Evidence like this misuse of Federal funds should stop before we
reward LSC with increased funds, Mr. Chairman. Congress should
not consider giving LSC more money and more ways to misuse its
money at this point in time.

Oversight, not increased funding and loosened restrictions, is
what we need today and in the foreseeable future. Until LSC has
proven over a sustained period of time that its funds are no longer
being used for partisan activism and wasted on decorative Italian
walls, unused casino rooms and lavish travel expenses, we should
not even consider rewarding LSC with increased funds and loos-
ened restrictions.

With that, Mr. Chairman, I would yield back.

Mr. CoHEN. Thank you, Mr. Franks.

I am going to recognize Mr. Conyers, the distinguished Member
of the Subcommittee and Chairman of the Committee. He has
never failed me when I have recognized him before. But before he
makes his opening statement, I do want to give notice that this
young man has a little bit more experience than me, so I need to
ask him a question that I hope he will respond to.

I just wonder when the Department of Defense was exposed for
buying $200 hammers and toilets that cost $18,000 and things like
that, did we shut down the Department of Defense?

Mr. Conyers, you are recognized for your statement.

Mr. CONYERS. I reserve the right to answer that question.
[Laughter.]

But I want to thank the Chairman and the Ranking Member,
Mr. Franks of Arizona, who looks at these matters with great care
and with great scrutiny. And I am glad that we are holding the
hearing.

And to have our former colleague Senator Harkin here with us
and the Chairman of the Subcommittee on Crime in Judiciary,
Bobby Scott, I think signals that this is an important issue that we
are charged under our jurisdiction to deal with.

Now, there is a constitutional basis for everyone being able to re-
ceive equal justice. As a matter of fact, it is on the front of the Su-
preme Court itself. And as the late Justice Powell said, equal jus-
tice should be accessible to all, without regard to economic means.

Now, one of our very distinguished witnesses, the chairman of
the National Legal and Policy Center, suggests that we use medi-
ation and more mediation, and to—that premise I agree with. But
mediation without representation and legal counsel to get you to
mediation I think would be self-defeating.

And so I see three issues, and I am going to yield to our distin-
guished senior Member from North Carolina for just a moment.
But the three things that we want to concern ourselves with is
what are the resources that are needed to have equal justice for
those who cannot afford legal counsel.

The second thing I think we need to do is reexamine the restric-
tions that have been placed on these agencies.

And third, I think that we ought to make sure, through our au-
diting and oversight and the way we look at the way all Federal
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money is spent out of the Treasury, that we are doing absolutely
everything that we can to make sure that this meets the scru-
pulous inquiry of the gentleman, the Ranking Member from Ari-
zona. I join him in that. We want to be as careful as we can about
how we use this money.

And I now yield to Mr. Watt of North Carolina the remainder of
my time.

Mr. WarT. Thank you, Mr. Chairman. I don’t want to prolong
this because I am so anxious to hear my colleague Mr. Scott testify
on the other side of the desk.

And I am anxious to hear Senator Harkin, too. Although you re-
minded us that he was a former colleague, that must have been
long before my time, because ever since I have known him he has
been on the Senate side.

I did want to correct one error that my colleague Mr. Franks
made in his—in his opening statement. I think we often miss the
distinction, at least on the House side—I don’t know how it works
on the Senate side—the distinction that we make over here be-
tween authorizing Committees and appropriating Committees.

There is nothing in this bill that is going to provide any money
to anybody, because we don’t have the authority to do that. Only
the appropriators, as I understand it, have that authority.

And we make that mistake quite often and miss the point that
the role of the authorizing Committee is to—is to set the rules
under which, if money is available and if the appropriators find it
in the public interest to fund, they will—they will do so.

Most of these restrictions that have been placed on the Legal
Services Corporation have never been acted on by any authorizing
Committee. And this notion that there were extensive hearings
held by the folks who put these restrictions on—on the bill is just
not—that is not the case.

We need to be aware of whatever abuses have been—have taken
place, if abuses have taken place, and we need to set up a structure
in the authorizing Committee to try to prevent those abuses from
taking place in the future.

But we shouldn’t abdicate our responsibility to authorize a Legal
Services Corporation to do what it needs to do to provide justice to
the American people, and we should do that not—without regard
to what it costs, really, and let the appropriators play their role in
this process and try to figure out how much money we can afford
to devote to it.

Our responsibility should be to authorize Legal Services at a—
at a level and with—without the baggage that they have been
given by the appropriators to do what the Legal Services Corpora-
tion was set up to do.

So with that, I appreciate the Chairman yielding, and I am look-
ing forward to the testimony of these witnesses and the witnesses
of the next panel.

Mr. CoHEN. Thank you, Mr. Conyers, Mr. Watt. I thank each of
you for your statement.

Without objection, other Members’ opening statements will be in-
cluded in the record.

[The prepared statement of Mr. Johnson follows:]
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PREPARED STATEMENT OF THE HONORABLE HENRY C. “HANK” JOHNSON, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF GEORGIA, AND MEMBER, SUB-
COMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Congressman Henry C. “Hank” Johnson, Jr.
Statement for the Hearing on H.R. 3764, the Civil
Access to Justice Act of 2009
April 27,2010

Thank you, Mr. Chairman, for holding this very
important hearing on the Civil Access to Justice Act
of 2009 and the Legal Services Corporation.

The LSC 1s a private, non-profit, federally funded
corporation which promotes equal access to justice
by providing grants for civil legal assistance for low-
income individuals. It is imperative that we examine
the role that the LSC plays in ensuring that all
Americans have access to justice.

In my hometown of Georgia, the LSC plays a vital
role. The LSC funds the Atlanta Legal Aid Society,
and the Georgia Legal Services Program. These LSC
funded programs help my constituents in public
benefits, child custody, employment, and foreclosure
cases.

In this economic climate, the programs that LSC
funds plays a necessary and significant role. It is
vitally important to make sure that the LSC receives
adequate funding to fulfill its mission.
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According to a 2009 LSC study, there is one legal
services attorney for every six thousand four hundred
and fifteen poor persons. This means that an
overwhelmingly large percentage of the legal needs
of low income Americans are being unmet.

Adequate legal representation can be costly, often
forcing individuals to represent themselves, pro se.
Thus, it 1s imperative that we consider not only the
costs of increasing the LSC’s funding, but more
importantly what costs we will face if we do not
support them. Not adequately funding the LSC will
clog the judicial system with pro se litigants and,
ultimately, lead lower-income Americans to lose faith
in the legal system.

I applaud my colleague, Mr. Scott, Chairman of the
Subcommittee on Crime, for introducing the Civil
Access to Justice Act of 2009, I am a proud
cosponsor of this legislation which will authorize an
increase of funding for the LSC.

Thank you, Mr. Chairman, for scheduling this
hearing. Ilook forward to hearing from our
witnesses today, and yield back the balance of my
time.
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I am now pleased to introduce our first panel of witnesses and
hear their testimony. Thank you for participating in today’s hear-
ing. Without objection, your written statements will be placed in
the record. We ask you limit your oral remarks to 5 minutes and
note we have a lighting system. You are all familiar with that.

Our first witness is Congressman Robert C. “Bobby” Scott, again,
serving his ninth term as a Member of Congress in 2009. Prior to
serving in the House he served in the Virginia house of delegates
and in the senate in Virginia.

In November 1992 he was elected to the U.S. House, currently
serves on the Committee on the Judiciary, where he is the Chair-
man of the Subcommittee on Crime, Terrorism, and Homeland Se-
curity, distinguishing—distinguished Member of this Sub-
committee, and also serves on Education and Labor and the Com-
mittee on the Budget.

During his 16 years he has become known as a champion of the
U.S. Constitution and the Bill of Rights in particular, fighting to
protect the rights and civil liberties of all Americans.

Pleased to have worked with him on this—Legal Services Cor-
poration matters, which he anteceded me on. He is a driving force
and a recognized champion as the author of the H.R. 3764, the
“Civil Access to Justice Act.”

Thank you, Congressman Scott, and if you would begin your tes-
timony.

TESTIMONY OF THE HONORABLE ROBERT C. “BOBBY” SCOTT,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF
VIRGINIA

Mr. Scort. Thank you. Thank you, Chairman Cohen, Ranking
Member Franks, Chairman Conyers. Thank you, Chairman Cohen,
Ranking Member Franks, Chairman Conyers and other Members
of the Committee.

I thank you for holding the hearing today on H.R. 3764, the Civil
Access to Justice Act. I am honored to be here to testify on behalf
of the legislation to reauthorize the Legal Services Corporation.

Also pleased that Senator Harkin could join us to testify on be-
half of the efforts being made in the Senate to pass similar legisla-
tion. I look forward to his testimony and the testimony of those on
the second panel.

Supreme Court Justice Hugo Black once said in an opinion that
there can be no equal justice where the kind of trial a man gets
depends on the amount of money he has. So the Legal Services
Corporation was established by Congress in 1974 to provide legal
assistance to people in civil matters who otherwise could not afford
a lawyer.

The LSC directs and supervises Federal grants to local legal
services programs which provide such assistance, and the impor-
tance of this program has not diminished over time. As President
Richard Nixon, who was President when the program was estab-
lished, once said, legal assistance to—legal assistance to the poor,
when properly provided, is one of the most constructive ways to
help them help themselves.

I have a special connection, Mr. Chairman, to the LSC. I was the
original board chairman of the Peninsula Legal Aid Center, which
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is located in Newport News-Hampton, Virginia area. And given
this experience, I know firsthand the benefit and needs of legal aid
programs around the country as well as the benefit they provide
to those they serve.

H.R. 3764 accomplishes several goals. It increases the authorized
level of—for LSC to $750 million. This is approximately the same
amount appropriated in 1981, adjusted for inflation. LSC currently
is funded at $420 million, which is well below the amount needed
to meet the recognized need for legal services.

Currently more than 80 percent of individuals who need civil
legal representation do not have the means to obtain it, and nation-
ally 50 percent of the eligible applicants for legal assistance from
federally funded programs are turned away because these pro-
grams lack ample funding.

Moreover, given the state of the economy the number of individ-
uals who will qualify for legal representation will likely increase.
We need to ensure that resources are available to provide legal
services to those who cannot afford adequate legal representation.

The $750 million authorized in the bill will enable each LSC pro-
gram to begin to address the legal needs of low-income residents
in their communities.

The bill also lifts most of restrictions placed on the program
through appropriations bills over the years, including the restric-
tion on collecting attorneys’ fees, the prohibition on legal aid attor-
neys bringing class action suits, and the—and the prohibition on
what programs can do with non-Federal funds.

The bill does maintain the prohibition on abortion-related litiga-
tion and incorporates some of the limits on whom LSC-funded pro-
grams can represent, including prisoners challenging prison condi-
tions and people convicted of illegal drug possession in public hous-
ing eviction proceedings.

Additionally, the legislation provides for more effective adminis-
tration of LSC. Government Accountability Office reports do em-
phasize the need for better corporate oversight and management,
so this bill seeks to improve corporate practices of LSC.

I am pleased that we have a companion bill in the Senate. Over-
all, the bills are similar but do have some differences. One example
is the issue of class action lawsuits. The House bill allows class ac-
tion suits with the approval of the project director, which is what
the original Legal Services Act allowed. The Senate bill permits
class actions if the suit arises “under established state or Federal
statutory or judicial case law.”

Even with these differences, however, it is my hope that both
bills can be passed by this Congress, reconciled and sent to the
President for his signature. And I am not the only one. As of this
morning, the House bill has 44 co-sponsors, including a majority of
the Members of the House Judiciary Committee.

The bill also has the support of over 150 national, state and local
organizations, including the—including the American Bar Associa-
tion, the Brennan Center for Justice New York University Law—
School of Law, the National Legal Aid and Defender Association,
and the Virginia State Bar.

Mr. Chairman, I would like to submit for the record a letter
signed by all of the groups supporting the bill.
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[The information referred to follows:]

LETTER IN SUPPORT OF
THE CIVIL ACCESS TO JUSTICE ACT (S.718, HLR. 3764)

February 12, 2010
Dear Senators and Members of Congress:

We write to urge your support for the Civil Access to Justice Act of 2009 (S.718, H.R. 3764), an Act
that would reauthorize and revitalize the Legal Services Corporation (LSC), the backbone of our
nation’s civil legal aid system. LSC is a non-profit corporation created by Congress in 1974. Funded
by the federal government, LSC grants money to local legal services programs in every state, which,
in turn, assist low-income families with the civil legal issues they may face — protecting spouses and
children from domestic violence, fighting predatory lenders, saving homes from foreclosure,
ensuring child support payments, and helping seniors and the disabled obtain necessary benefits.

LSC is in need of revitalization. Severely underfunded, LSC reports that more than half of all
eligible clients who seek legal help from LSC-funded programs are turned away due to insufficient
resources. Additionally, LSC-funded programs’ ability to help their clients is hampered by outdated
restrictions, imposed in the mid-1990s.

The Civil Access to Justice Act would reauthorize LSC for the first time in over 30 years and would
expand access to justice for the poor during this time of extraordinary need. The bill would: 1)
expand access to justice by authorizing S750 million in annual funding for LSC, the level necessary
to return to the high water mark for funding reached in 1981, the last time a minimum level of access
to LSC services was achieved; 2) lift a number of overreaching restrictions that prevent LSC grantees
from most efficiently and effectively serving their clients; and 3) improve oversight and governance
of LSC.

As the nation continues to reel from the economic crisis, civil legal aid has never been more
important. More and more of our nation’s families are turning to the courts with pressing civil legal
needs, and both individuals and society suffer when these issues are left unresolved, or resolved
unfavorably. With the courts and legal aid programs now overwhelmed, Congress must act to help
low-income individuals access and navigate the courts, which oftentimes is only possible with the
help of a legal aid lawyer.

The Civil Access to Justice Act goes a long way toward renewing our promise to “equal justice for
all” and ensuring that our neighbors are able to obtain the services they need to meaningfully access
the courts. Please support this legislation to reauthorize and revitalize LSC.!

Sincerely,
National Organizations
AARP American Judicature Society
Alliance for Justice Asian American Legal Defense and Education

Fund
American Civil Liberties Union



Boat People SOS

Brennan Center for Justice at NYU School of
Law

Campaign for Community Change (CCC)
Center for Law and Social Policy

Center for Lobbying in the Public Interest
Center for Medicare Advocacy, Inc.
Consumers for Auto Reliability and Safety
Disability Rights Education and Defense Fund
Ella Fitzgerald Charitable Foundation
Equal Justice Society

Equal Justice Works

Evangelicals for Social Action

Garvey Schubert Barer

Independent Sector

Insight Center for Community Economic
Development

International Center tor Civil Society Law

The Leadership Conference on Civil and
Human Rights

Lowenstein Center for the Public Interest
Lowenstein Sandler PC
Medicare Rights Center

Mexican American Legal Defense and
Educational Fund

National Association of Counsel for Children
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National Association of IOLTA Programs
National Center for Law and Economic Justice
National Center for Lesbian Rights

National Committee for Responsive
Philanthropy

National Consumer Law Center

National Employment Law Project
National Housing Law Project

National Immigration Law Center

National Legal Aid & Defender Association

National Organization of Social Security
Claimants' Representatives

National Senior Citizens Law Center
National Women's Law Center
OMB Watch

Orrick, Herrington & Sutcliffe LLP

Sargent Shriver National Center on Poverty
Law

Schulte Roth & Zabel LLP

Service Employees International Union
Skadden, Arps, Slate, Meagher & Flom LLP
UAW International and Local 2320, the
National Organization of Legal Services
Workers

Workplace Fairness

Youth Law Center
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State & Local Organizations

Access Now, Inc. ®, Florida

Advocates for Basic Legal Equality, Inc.
(ABLE), Ohio

AIDS Legal Referral Panel, California
Alabama Civil Justice Foundation
Alameda County Bar Association, California

Alameda County Bar Association, Volunteer
Legal Services Corporation, California

Arizona Foundation for Legal Services &
Education

Asian Law Alliance, California
Asian Law Caucus, California

Asian Pacific American Legal Resource
Center, Washington D.C.

The Association of the Bar of the City of New
York

Bet Tzedek Legal Services, California
The Bronx Defenders, New York

California Advocates for Nursing Home
Reform

California Reinvestment Coalition
California Women’s Law Center
Californians for Disability Rights, Inc.
Californians for Legal Aid

Center tor Civic Values IOLTA Program,
New Mexico

Center for Civil Justice, Michigan

Centro Legal de la Raza, California
Children’s Law Center, Washington D.C.

Civil Justice Clinic, University of California
Hastings College of the Law

Coalition of California Welfare Rights
Organizations, Inc.

Community Foundation of St. Joseph County,
Indiana

Community Legal Services in East Palo Alto,
California

Community Legal Services, Inc.,
Pennsylvania

DC Consortium of Legal Services Providers®
Democratic Processes Center, Arizona
Disability Rights California

Disability Rights Legal Center, California
Disability Rights Network of Pennsylvania
Don't Waste Arizona

East Bay Community Law Center, California
Education Law Center of Pennsylvania
Empire Justice Center, New York

Family Violence Law Center, California
The Fund for Modern Courts, New York

Harriett Buhai Center for Family Law,
California

Hawaii Justice Foundation



HIV & AIDS Legal Services Alliance,
California

Homeless Persons Representation Project,
Inc., Maryland

Housing and Economic Rights Advocates,
California

The Impact Fund, California
Indiana Lawyers Committee

Inland Empire Latino Lawyers Association,
California

King County Coalition Against Domestic
Violence, Washington

La Raza Centro Legal, California

Law Foundation of Silicon Valley, California
Lawyers Trust Fund of Illinois

Legal Aid Association of California

Legal Aid Justice Center, Virginia

Legal Aid Society of San Mateo County,
California

Legal Aid Society of the District of Columbia

Legal Assistance of Washington County,
Minnesota

Legal Foundation of Washington

Legal Information for Families Today (LIFT),

New York
Legal Services Corporation of Virginia
Legal Services for Children, California

Legal Services of Southern Piedmont, North
Carolina
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Legal Voice, Washington

Los Angeles Center for Law and Justice,
California

Lutheran Office of Governmental Ministry in
New Jersey

Maine Bar Foundation

Maine Justice Action Group

Massachusetts Access to Justice Commission
Massachusetts Law Reform Institute

Michigan Designated State Planning Body for
Legal Services

Michigan Disability Rights Coalition
Mid-Minnesota Legal Assistance

Minnesota Legal Services Planning
Committee

Minnesota State Bar Association
Montana Access to Justice Committee
Montana Equal Justice Task Force
Montana Justice Foundation

New Jersey Association on Correction
New York State Bar Association
North Carolina Justice Center

Ohio Legal Assistance Foundation
Oregon Law Center

Oregon Law Foundation

Oregon State Bar

Pennsylvania Council of Churches
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Peter Edelman, Chair, District of Columbia Student Advocacy, New York
Access to Justice Commission
Texas Access to Justice Foundation
Philadelphia Unemployment Project,
Pennsylvania University of the District of Columbia David
A, Clarke School of Law
Public Advocates, Inc., California
The Utility Reform Network. California
Public Counsel, California
Vermont Legal Aid
Public Interest Clearinghouse, California
Virginia State Bar
The Public Interest Law Project/ California
Affordable Housing Law Project Washington Lawyers’ Committee for Civil
Rights and Urban Affairs, Washington D.C.
Public Justice Center, Maryland
Washington Legal Clinic for the Homeless,
Quality Trust for Individuals with Disabilities, Washington D.C.
Washington D.C.
Washington State Access to Justice Board
San Diego Volunteer Lawyer Program, Inc.,

California The Watsonville Law Center, California
Senior Citizens Legal Services of Santa Cruz Western Center on Law and Poverty,

& San Benito Counties, California California

Social Justice Initiatives, Columbia Law Wisconsin Trust Account Foundation, Inc.

School, New York

! For more information abour this letter, contact Rebekah Diller, Justice Program Deputy Director, at the Brennan
Center for Justice (rebekah.diller@nyu.edy, 212.992.8635).

? The following members of the DC Consortium of Legal Services Providers join this letter: The American Civil
Liberties Union of the National Capitol Area; Advocates for Justice and Education; The Archdiocesan Legal
Network, Catholic Charities; The Asian Pacific American Legal Resource Center; Ayuda, Inc.; Bread for the City;
Capital Area Immigrants Rights (CAIR) Coalition; Central American Resource Center (CARECEN); The Children’s
Law Center; The Employment Justice Center; DC Crime Victims Resource Center; DC Law Students in Court; DC
Volunteer Lawyers Project; Domestic Violence Legal Empowerment and Appeals Project (DV LEAP); The Legal
Aid Society; Legal Counsel for the Elderly; Our Place, DC; The Public Defender Service of DC; The Quality Trust
for Individuals with Disabilities; University of the District of Columbia David A. Clarke School of Law; University
Legal Services; The Washington Lawyers’ Committee for Civil Rights and Urban Affairs; The Washington Legal
Clinic for the Homeless; Whitman-Walker Clinic Legal Services Program; Women Empowered Against Violence
{WEAVE). Due to funding restrictions on advocacy, two members of the Consortium have not joined this letter:
Neighborhood Legal Services Program (NLSP) and the DC Bar Pro Bono program abstained from signing this
letter.

Mr. ScOTT. And the end of the—I would like to end with a quote
from Justice Lewis Powell during his—who, during his tenure as
president of the American Bar Association, said, “Equal justice
under the law is not merely a caption on the facade of the Supreme
Court building. It is perhaps the most inspiring ideal of our society.
It is one of the ends for which our entire legal system exists. It is
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fundamental that justice should be the same in substance and
availability without regard to economic status.” This is the goal
that H.R. 3764 seeks to achieve.

So thank you, Mr. Chairman, for holding the—this hearing and
giving me the opportunity to speak on behalf of the Civil Access to
Justice Act. I hope we can mark it up in the near future.

[The prepared statement of Mr. Scott follows:]
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PREPARED STATEMENT OF THE THE HONORABLE ROBERT C. “BOBBY” SCOTT,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Remarks for Congressman Robert C. “Bobby” Scott
Subcommittee on Commercial and Administrative Law
Hearing on H.R. 3764, the “Civil Access to Justice Act of 2009”
Tuesday, April 27, 2010

Thank you, Chairman Cohen, for holding this hearing today
on H.R. 3764, the Civil Access to Justice Act. As the chief
sponsor of this legislation, 1 am honored to be here today to testify
on behalf of legislation to reauthorize the Legal Services
Corporation. I am also pleased that Chairman Harkin could join us
today to testify on behalf of the effort in the Senate to pass similar

legislation. I look forward to his testimony and the testimony of

those on the second panel.

The Legal Services Corporation was established by Congress
in 1974 to provide legal assistance to people in civil matters who
otherwise could not afford a lawyer. LSC directs and supervises
federal grants to local legal service programs which provide such
assistance. The importance of this program has not diminished

with time. As President Richard Nixon, who was President when
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this program was established, said “...legal assistance for the poor,
when properly provided, is one of the most constructive ways to

help them help themselves.”

I have a special connection to LSC; I was the original board
Chairman of the Peninsula Legal Aid Center located in the
Newport News — Hampton, Virginia arca. Given this experience, |
know firsthand the benefit and needs of legal aid programs around

the country as well as the benefit they provide to those they serve.

H.R. 3764 accomplishes several goals. It increases the
authorized funding level for LSC to $750 million. This is
approximately the amount appropriated in 1981, adjusted for
inflation. LSC is currently funded at $420 million which is well
below the amount needed to meet the recognized need for legal
services. Currently, more than 80 percent of individuals who need
civil legal representation do not have the means to obtain it.

Families who need this assistance the most make less than 125
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percent of the poverty line or approximately $27,500 per year for a
family of four. Nationally, 50 percent of the eligible applicants for
legal assistance from federally funded programs are turned away
because these programs lack ample funding. Moreover, given the
state of the economy, the number of individuals who qualify for
legal representation is likely to increase. We need to ensure that
resources are available to provide legal services to those who
cannot afford adequate legal representation. The $750 million
authorized in the bill will enable each LSC program to begin to
address the legal need of those in low income residents in their

community.

The bill also lifts most of the restrictions placed on the
program through appropriations bills over the years, including the
restriction on collecting attorneys’ fees, the prohibition on legal aid
attorneys bringing class action suits and prohibitions on what
programs can do with non-federal funds. The bill does maintain the

prohibition on abortion related litigation and incorporates some
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limits on whom LSC-funded programs can represent, including
prisoners challenging prison conditions and people convicted of

illegal drug possession in public housing eviction proceedings.

Additionally, the legislation provides for more effective
administration of LSC. Government Accountability Office reports
emphasize the need for better corporate oversight and
management, so this bill seeks to improve the corporate practices

of LSC.

I am pleased that we have a companion bill in the Senate.
Overall, the bills are similar, but they do have some differences.
One example is the issue of class actions lawsuits. The House bill
allows class action suits with the approval of the project director,
which is what the original Legal Services Act allowed. The Senate
bill permits class actions if suit arises “under established State or

Federal statutory law or judicial case law.”
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Even with the differences, it is my hope that both bills can be
passed this Congress, reconciled and sent to the President for his
signature. And | am not the only one. Currently, the House bill
has 42 co-sponsors. The bill also has the support of over 150
national, state and local organizations including the American Bar
Association, the Brennan Center for Justice at New York
University School of Law, the National Legal Aid & Defender
Association and the Virginia State Bar. Mr. Chairman, [ would
like to submit for the record a letter signed by all of the groups

supporting the bill.

I’d like to end with a quote by former Supreme Court Justice
Lewis Powell, Jr. during his tenure as President of American Bar
Association who said “Equal justice under law is not merely a
caption on the facade of the Supreme Court building, it is perhaps
the most inspiring ideal of our society. It is one of the ends for

which our entire legal system exists...it is fundamental that justice
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should be the same, in substance and availability, without regard to

economic status." This is the goal that H.R. 3764 secks to achieve.

Thank you, Mr. Chairman, for the opportunity to speak on
behalf of the Civil Access to Justice Act. 1 hope that we can mark

up this bill in the near future.
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Mr. CoHEN. Thank you, Chairman Scott, and appreciate your
testimony.

Was Justice Powell from Richmond?

Mr. ScoTT. Yes, he was.

Mr. COHEN. So I think I visited his grave when I was there. Yes.

Our second witness is Senator Tom Harkin. Senator Harkin has
represented Iowa in the United States Congress for 35 years and
is the first JTowa Democrat to win a fifth term in the United States
Senate. First winning election to the House in 1974, he served 10
years representing the Fifth District, and then he challenged an in-
cumbent senator and won.

He currently Chairs the Senate Health, Education, Labor and
Pensions Committee and as a senior Member of the Senate Appro-
priations, Agriculture and Small Business Committees. Since arriv-
ing in Congress he has been a champion of the issues that I think
touch every American’s life in a special way—health care, edu-
cation, and equal rights.

He has worked to transform America into a wellness society fo-
cused on disease prevention and improving public health and is a
staunch defender of America’s working families. He has made Iowa
proud and is a great representative of Iowa in the great tradition
of Henry Wallace and Governor Hughes and other great Iowans.
He did run for President and would have made a great President.

Senator Harkin is the author of S. 718, the “Civil Access to Jus-
tice Act of 2009,” which is the companion to Representative Scott’s
bill.

We thank you for taking time out of your schedule and coming
back to visit us and share your testimony, Senator.

TESTIMONY OF THE HONORABLE TOM HARKIN,
A UNITED STATES SENATOR FROM THE STATE OF IOWA

Senator HARKIN. Well, Chairman Cohen, thank you for the honor
of coming back to my—to the bosom of the start of my political ca-
reer here in the House of Representatives. It is always wonderful
to be back here.

I thank you for your leadership on this issue. I would be remiss
if I didn’t thank my hero, and I say that with all that it means,
my hero John Conyers.

When I first got here that many years ago—Mr. Watts, I want
to say—reminded me a couple years ago I had—school kids were
out on the Senate steps, and I was telling them about being a sen-
ator, and I said, “But before I was a senator I served over there
in the House of Representatives in the Congress.” But I said, “That
was some time ago.” I said, “That was the last century.” This little
kid looked up with these big eyes and said, “How old are you?” I
had to explain what—10 years ago.

But anyway, but John Conyers to me has always embodied what
I think is the epitome of the great public servant. For his entire
lifetime he has fought to make our society a more fair, a more just,
a more caring and compassionate society. And it is always an honor
to be here in front of Congressman Conyers.

And, Representative Franks, thank you also for your interest in
this. I just have a couple things I will say about a couple of the
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comments you made about that, about governance, which—you are
right on track, by the way. A lot of that has disturbed a lot of us.

And to be here with Representative Scott—an honor. He has
been a constant champion again for equal rights and justice. I
couldn’t ask for a better partner in this effort to try to get this leg-
islation through.

Mr. Chairman, when I first came to Washington, D.C., I came to
law school. I went to Catholic University Law School just up the
street here. And we had a dean, Dean Clinton Bamberger, who de-
cided to start a neighborhood legal service clinic with law school
students.

And he got some money, I guess, from some friends and stuff,
and we opened a clinic up on North Capitol Street. It was the first
neighborhood legal services based out of—out of a law school in the
District of Columbia.

And I can remember going over there to staff that after class
hours, in the evenings, on Saturdays. It was all volunteer. And
having people come in—I can remember—this was not too long
after the Walker-Thomas case here in the district, a Supreme
Court case.

A person came in and—and wife—he and his wife, couple of
kids—I think—I forget, maybe two or three, four kids, and all their
possessions had been taken out of their apartment and just put out
because of an illness that he had had and he had missed one pay-
ment on his rent. And the landlord decided to just take everything
out and put it outside.

I said, “Well, that can’t happen in our society.” But it was hap-
pening. And so how do you handle a case like that? I wasn’t a law-
yer. We were just law students. Our legal clinic then had to go to
law firms in the District of Columbia to try to find some lawyer
that had some free time to help us out. And that is the way we
operated. It was sort of hit or miss. Now, that was before 1974, ob-
viously.

After I graduated from law school, I went to Iowa, went back to
my home state, and I joined the Polk County Legal Services—Polk
County Legal Services and became a lawyer there for Polk County
Legal Services. I will never forget the first person that walked into
my little cubbyhole where I had my desk.

She came in. She had a little girl with her, her daughter. And
she came in and she was assigned to me. She came in. She had
these welts on her face and on her—and she showed me her back
and her arms. She had a couple of teeth missing, and her little kid
just so frightened.

I thought, “Well, surely this is a criminal case. We don’t handle
criminal cases. We handle civil cases.” What it was was that her
husband had been beating her up, and she wanted to come in to
get some protection.

She wanted to know if there was a safe place where she could
go with her daughter. She wanted to know if we could handle a di-
vorce so she could get away from this abusive relationship. I will
never forget that and how we were able to help in those cases.

And then through my tenure there, the landlord-tenant cases,
the workers’ comp cases, the disability cases that came through the
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door, left a lasting impression on me of how important it is for poor
people to have legal—access to legal services.

Well, then after that, Legal Services Corporation was started, as
Congressman Scott said, in 1974, I might add under a Republican
president, Richard Nixon. And then by the time I got here to the
Congress in 1975, Legal Services was just starting to get off the
ground and make its way across the country.

So I was able to see it grow until about 1981 when I think the
high point was reached in terms of funding, and then during the
1980’s, during the Reagan years, it just kept getting cut more and
more and more and more, and we reached a low point I think some
time in the 1990’s in terms of funding.

But nonetheless, the Legal Services that—Corporation and those
lawyers out there kept at it, kept doing more with less, until finally
it reached a crisis, till what—people just couldn’t handle it any
longer. And so we finally started, then, in the 1990’s getting the
funding back up for the Legal Services Corporation.

Even where the funding is now—and right now—it got down
quite a bit. I can get the numbers. But we are now back up to just
about where we were in the mid 1990’s, not counting for inflation.
If you count inflation, we are way back. We are way back.

One of the things that our bill does is it sets an authorization
level that is basically where it was in 1981. That is the authoriza-
tion level we have, adjusted for inflation, so it is around $750 mil-
lion.

And I think right now we are at about $420 million. So it sets
that as an authorization level, because right now, even where we
are, 50 percent—50 percent—of the people who walk in the door of
a Legal Services office anywhere in America—half of them—are not
helped, not because their cases aren’t good or they don’t need help.

Legal Services simply do not have—does not have the money or
the resources to help these people. One out of every two are turned
away because they don’t have the wherewithal to help them. And
it is probably getting worse.

I checked with Iowa legal aid. Our Iowa legal aid—just in the
last few years, their housing cases have gone up 300 percent. No
surprise, with the housing crisis. That has gone up 300 percent.
The chief justice of the Texas supreme court said this is a crisis
of epic proportions. A crisis of epic proportions. Chief justice of the
Texas supreme court.

And it has real consequences for people. Our bill, I think, would
bring this into the 21st century. As I think was pointed out, this
bill has not been authorized since 1981. So if there is problems
out—it is because we haven’t brought it into this century.

The Federal funds, I said, have been cut. When you consider the
inflation, it is way down. So we do need to reauthorize it, and I
think Congressman Scott went through some of the things. But I
mentioned we increase the authorizing level basically where it
would be at 1981.

It lifts some of the restrictions, like collecting attorneys’ fees and
things like that, but it also does better governance, Congressman
Franks. One of the things we put in this bill is we incorporated all
of the GAO recommendations.
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And believe me, I have watched this with some anger and frus-
tration as I have seen some of the governance of Legal Services in
the last few years. But we are getting it back. We have got a new
chairman of the board who is excellent, and you are going to hear
from Mr. Levi.

So I think we are now moving in—but we incorporate all those
t()}ﬁO recommendations and codified them—codified them—in this

ill.

And lastly, I might say one of the things I really wanted in this
bill was it expands the law school clinics. Maybe that is personal
to me, but we can—we can make our dollars go a lot further by ex-
panding the use of law school clinics, for law school clinics like the
one I started up on North Capitol Street, where we don’t have to
go shopping around all the time to one law firm or other to find
who might have some free time, but where we can go to Legal
Services with these cases from the law school clinics and get people
the kind of representation they need. So we expand those—those
clinics in this—in this bill.

Lastly, let me just say, again, I have never considered this a Re-
publican or a Democratic issue. Many of the lawyers I served with
in Legal Services in Polk County were Republicans and are still
today. Many of the champions of this have been Republicans as
well as Democrats.

You mentioned President Nixon. I mentioned somebody closer to
home. I worked for years in the Senate with Pete Domenici, from
your neighboring state, New Mexico, one of the great champions of
this.

And here is what Pete said once. He said, “I do not know”—we
were talking about funding for legal services. He said, “I do not
know what is wrong with the United States of America saying to
the needy people of this country that the judicial system is not only
for the rich. What is wrong with that? That is what America is all
about.”

So I have never considered this a Republican or Democratic
issue. I consider it an issue of just basic fairness and justice. That
statue of Justice up there with the blindfold is holding those scales,
but the scales get tipped if you put dollar bills on them. That not
equal justice. That is not equal justice.

We have got to take away that influence of whether or not you
have the money to get a lawyer or not to make sure you get equal
representation in our society.

So I thank you, Mr. Chairman, for having this hearing. I hope
we can move this bill as expeditiously as possible.

[The prepared statement of Senator Harkin follows:]
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PREPARED STATEMENT OF THE HONORABLE TOM HARKIN,
A UNITED STATES SENATOR FROM THE STATE OF IowA

TESTIMONY OF SENATOR TOM HARKIN
HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW
HEARING ON THE CIVIL ACCESS TO JUSTICE ACT
TUESDAY, APRIL 27,2010

Chairman Cohen, Ranking Member Franks, other members of the Subcommittee, thank
you for the very kind invitation to testify on the importance of legal services. [ am very
appreciative that you are shining a spotlight on the need to expand and improve vital civil legal
services to our most vulnerable citizens.

It is a particular honor to be here with Representative Scott, who has been a tireless
champion for ensuring equal rights and justice for all Americans.

This issue is personal for me. Before I was elected to Congress, I practiced law with Polk
County legal aid in lowa. 1 can honestly say the work I did with legal aid is some of the most
rewarding of my career. I know first-hand how crucial legal assistance is to struggling families
who have no place else to turn when they have lost a job and are facing a foreclosure. Iknow the
invaluable assistance that legal aid provides to battered women trying to leave abusive marriages
while fearing for their safety and the safety of their children. I know that, without access to an
attorney, the poor are often powerless in the face of injustice and wrongdoing.

Unfortunately, too many Americans today cannot afford legal representation. In many
parts of this nation, more than 80 percent of those who need an attorney go without one.
Nationally, over 50 percent of applicants for federally funded legal services who request legal
aid are turned away because programs lack adequate funding,

And, the problem is only getting worse. Because of the economic downturn, demand for
legal services is skyrocketing. As just one example, in lowa, the number of housing related
cases handled by Iowa Legal Aid increased by nearly 300%. At the same time, many states have

1
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slashed their budgets for legal services, and federal funding continues to be inadequate. It is no
surprise that the Chief Justice of the Texas Supreme Court recently noted that legal aid programs
have reached what he calls a “crisis of epic proportions.”

This has very real consequences for the freedom, security, and health of low-income
Americans. Simply put, millions of our fellow citizens are unable to enforce their rights. The
senior who is a victim of a financial scam cannot protect the retirement she has earned and is
entitled to. The family that faces the loss of a home cannot take advantage of consumer
protections in order to ensure their children have a place to sleep. The battered woman cannot
get the protection she needs from an abusive husband. These citizens are denied justice not due
to the facts of their case or the governing law, but solely because they cannot afford an attorney.
This is not justice. And, to state the obvious, it makes a mockery of the principle of equal justice
under the law.

As a legislator, I want to highlight another consequence of the inadequacy of legal
services. All of us have worked to enact laws designed to improve the lives of the American
people. One of my proudest achievements, for example, is the Americans with Disabilities Act.
But, the ADA and countless other laws are merely pieces of paper with the President’s signature
in some dusty law library if individuals whom the law was meant to protect are unable to enforce
their rights. When people who are wronged and have legal redress, but are unable to vindicate
their rights solely because they cannot afford an attorney, it is the law itself that is eroded.

Finally, I want to emphasize that the problem goes beyond clients being turned away.
Congress has imposed severe restrictions on the clients that LSC-funded attomeys are allowed to
represent, as well as on the legal tools that attorneys are allowed to use in representing their

clients.
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The fact is, in many cases, these restrictions impede the ability of legal aid attorneys to
provide the most meaningful and effective legal representation. They often have prevented
lawyers from doing what attorneys are ethically bound to do: Provide zealous representation.
Further, by limiting the range of tools that legal aid attorneys can employ compared to other
members of the bar, the restrictions have created a system of second-class legal representation.

Last year, along with Congressman Scott and Chairman Cohen, 1 introduced the Civil
Access to Justice Act. This bill would improve both the quantity and quality of legal assistance
in the United States, and | am grateful for your hearing on this legislation today.

By the way, for the record, let me just say that nobody was more disturbed by recent
GAO reports and IG findings regarding LSC than I was. As a former legal aid attorney and
strong supporter of funding for legal services, any dollar wasted by poor oversight and poor
corporate governance is a dollar that is unavailable to provide much needed assistance to our
most vulnerable citizens who need legal help. That is why I personally told LSC management, in
no uncertain terms, that corporate governance must improve. It is also why a central feature of
the bill Tintroduced is improved corporate governance. And, it is why I am excited about the
new corporate leadership at LSC, including the new Chair, John Levy, and Vice Chair, Martha
Minow. Corporate governance needs to be improved at LSC, and I am confident these new
leaders will make the necessary changes.

Finally, | want to emphasize, legal services is not a Democratic or Republican issue. It
was President Nixon who created the Legal Services Corporation and who said, in 1962, “I
would suggest there is no subject which is more important to the legal profession, that is more
important to this nation, than . . . the realization of the ideal of equal justice for all.” As my

former Republican colleague Senator Domenici once declared: “I do not know what is wrong

3
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with the United States of America saying to the needy people of this country that the judicial
system is not only for the rich. What is wrong with that? . . . That is what America is all about.
After years of grossly underfunding this essential program — denying legal representation
to millions of low-income citizens — and denying legal aid lawyers the full panoply of tools they
need to represent their clients effectively, it is time we fulfill the promise of our Constitution.
With passage of the Civil Access to Justice Act, “Equal Justice under Law” will be more than an
ideal chiseled on a marble fagade; it will be a concrete reality for millions of our citizens, who,

today, are denied it.

Mr. CoHEN. Thank you for your testimony, Senator Harkin,
heartfelt and personal, anecdotal, and publicly thank you for spon-
soring the Senate apology for slavery and Jim Crow in the 111th.

We thank each of you for your statements, and we excuse you.

We know you need to get back to the Senate for duties.

And, Congressman Scott, you have duties as well.
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So we thank each of you and we will now empanel the second
witnesses, group of witnesses.

Mr. WATT. Mr. Chairman, you mean I am not going to get a
chance to question Mr. Scott? [Laughter.]

Mr. COHEN. Not here. [Laughter.]

Out of order. Thank you all for participating. The second panel
will come forward.

I would like to thank everybody for participating in today’s hear-
ing, and the same instructions that went to the first panel go to
your panel, except you have to answer questions.

Our first witness on this panel is Mr. John Levi. On April 7,
2010 he was elected chairman of Legal Services Corporation board
of directors. Mr. Levi is a partner in Sidley’s Chicago office. He rep-
resents major professional financial services firms and corporations
in employment and labor matters before numerous Federal and
state courts, government agencies and arbitration forums.

He regularly litigates claims regarding wrongful termination for
employment issues, restrictive covenants, wage and hour and other
employment-related matters in these various forums. In addition,
Mr. Levi advises clients on their internal policies and governance.

He has counseled numerous clients regarding their employment
policy handbooks and manuals, prepares and negotiates executive
employment agreements and post-employment covenants, and has
spoken at a number of employment law conferences as the author
of “Legal Issues Regarding AIDS in the Workplace.” That was pub-
lished in the January 1988 issue of Commerce magazine.

Anecdotally, he related to me that historically his father, Mr. Ed-
ward Levi, was the United States attorney general under the Ford
administration and served with distinction there.

We thank you for your service and appreciate your attendance,
and you can begin your testimony and the 5-minute light will start.

I think I forgot to—I dismissed giving the warnings to the pre-
vious panel because they are so used to them. There is a light that
goes on that is green. That means you have got your—you are in
your okay zone. It goes on for 4 minutes. At the end of 4, it goes
to yellow. At the end of that minute, which is a total of 5, it goes
to red. And at red you should be concluding or have concluded.
Thank you, sir.

TESTIMONY OF JOHN G. LEVI, CHAIRMAN, BOARD OF
DIRECTORS, LEGAL SERVICES CORPORATION

Mr. LEvI. Thank you, Chairman Cohen. In our profession we are
familiar with lights.

Chairman Cohen, Chairman Conyers, Congressman Franks,
Members of the Subcommittee, thank you for holding this hearing
and providing the Legal Services Corporation with the opportunity
to testify on H.R. 3764, the Civil Access to Justice Act. I will keep
my comments very brief.

My thanks to you, Congressman Scott, for your sponsorship of
this bill and to you, Mr. Chairman, and all of the co-sponsors.

We wholeheartedly support the authorized funding level of $750
million because it will significantly strengthen our ability to pro-
vide legal aid to the poor. Higher annual funding for LSC will help
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expand the capacity of local Legal Services programs to meet the
needs of their communities.

Those needs are on the rise, especially given the risk that the
economic downturn raises to jobs and homes, the jeopardy of phys-
ical violence and family conflict, and the special needs of veterans,
and yet all these needs are increasing at precisely the same time
that local resources are in decline.

A major source of legal aid funding, IOLTA, is in a downward
spiral because of the drop in short-term interest rates. LSC pro-
grams were hit with a 24 percent reduction in IOLTA funding in
2009 compared to 2008, and that is a loss of $27 million.

The near term is just as troubling. Most programs project de-
clines in their IOLTA funding this year and probably into 2011, so
this is a moment when every dollar counts, and the board is en-
couraging local programs to think strategically about partnerships,
collaborations with others, such as law firms, law schools, medical
centers, local businesses and community agencies.

Our programs report that cases closed by private attorneys in-
creased significantly, up 11 percent in 2009, from the previous
year. And we want to do all we can to continue to foster commit-
ments for pro bono work from lawyers in every community.

With the bill’s sponsors, I share the goal of improving governance
and accountability so that every dollar is well spent. With new
membership and renewed dedication, the board is committed to se-
rious improvement in the organization’s accountability and trans-
parency.

We also greatly appreciate the increase in the corporation’s exec-
utive pay schedule from level five to level three. We are now about
to launch a nationwide search for a new president of LSC, and
more competitive pay will help us recruit an innovative and force-
ful leader.

Let me close with a couple of observations from my first few
weeks on the job. We held our regular board meeting about 10 days
ago in Arizona where we were briefed by the three LSC programs
in that state.

Legal aid programs in Arizona, as in most parts of our Nation,
are unable to provide assistance to a majority of those who need
help and daily turn people away. While board members were being
briefed at Southern Arizona Legal Aid offices, clients filled every
intake desk and the waiting room, with a line out the door.

In my home town of Chicago, the Legal Assistance Foundation
operates the Foreclosure Project, and its intake telephone lines
usually have to shut down early Monday afternoon for the rest of
the week because of the overwhelming need and limited staff re-
sources.

Mr. Chairman and Subcommittee Members, the corporation sup-
ports reauthorization because it represents an expression of ongo-
ing support for the mission of LSC. In particular, the proposed
funding level in the legislation reaffirms that Congress recognizes
the profound importance of the work performed by the 136 LSC
programs across the Nation and located in every state.

With 54 million Americans—one-sixth of our population—quali-
fying for legal assistance, the magnitude of this issue cannot be
overstated.
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My father, as you recognized, served as attorney general of the
United States in the Ford administration, in a different time of cri-
sis. And in his farewell address to the Justice Department he re-
minded us that the values on which our country was founded “can
never be won for all time. They must always be won anew.”

Every day legal aid attorneys do their best to ensure the poor re-
ceive fair treatment in the resolution of their pressing legal prob-
lems. I thank the Subcommittee for taking up this legislation. It
represents a giant step toward fulfilling our national promise of
equal justice for all.

Thank you, Mr. Chairman. I am happy to respond to questions
at an appropriate time.

[The prepared statement of Mr. Levi follows:]
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John G. Levi
Chairman, Board of Directors
Legal Services Corporation

Testimony Before the
Subcommittee on Commercial and Administrative Law
Committee on the Judiciary
U.S. House of Representatives

April 27,2010

Good morning, Chairman Cohen, Congressman Franks and other members of the Subcommittee,
I am John G. Levi of Chicago, Chairman of the Board of the Legal Services Corporation (LSC),
and it is my pleasure to be with you today.

The LSC Board is bipartisan, and 1 was elected Chairman by my fellow Board members on April
7, 2010. In addition to myself, five other appointees recently joined the Board. We are
experienced members of the bar and excited to have this opportunity to serve the nation and
ensure equal access to civil legal assistance by low-income Americans. We held our first Board
meeting April 16 and 17, in Tucson, where we were briefed by the three LSC programs that
serve Arizona. They reported an overwhelming need for legal services.

On behalf of the Corporation, 1 thank you for holding this important hearing and for providing
LSC with an opportunity to comment on HR. 3764, the Civil Access to Justice Act of 2009

The Corporation, which celebrated its 35" anniversary last year, has historically supported
reauthorization because it represents an expression of ongoing support for the mission of LSC—
promoting equal access to justice and ensuring the provision of high-quality legal assistance to
low-income Americans. In particular, the proposed funding level in H.R. 3764 reaffirms the
support of Congress for equal access to justice and the work of LSC programs. LSC was
established by Congress as an independent 501(c)(3) nonprofit corporation and will benefit from
the scrutiny that reauthorization brings. We thank you, Congressman Scott, for sponsoring this
legislation, and we thank Chairman Cohen, Chairman Conyers and all other cosponsors.

H.R. 3764 would strengthen the LSC budget by authorizing $750 million as a new, annual
funding level. That level is approximately the amount appropriated in 1981, when adjusted for
inflation, and reflects a time when LSC programs were recognized as being as close as they ever
have been to meeting the demand for civil legal services by the poor.
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Over the years, the LSC Board has called for measured strides to expand the capacity of legal
services programs to meet the needs of their communities, and H.R. 3764 would accelerate the
Board’s efforts to ensure equal justice for all. The Board recognizes and applauds the hard work
of the sponsors in drafting this legislation to strengthen funding for the delivery of civil legal
assistance to low-income Americans.

Congressional appropriations for civil legal assistance are more critical than ever before. The
recession that began in 2008 and continuing high unemployment rates have led to increases in
requests for help with foreclosures, consumer issues and unemployment benefits. The success of
this legislative initiative to increase LSC funding could well mark the difference between a bleak
future for many Americans and a bright one.

Currently, at least 54 million Americans are eligible for civil legal assistance under LSC’s
income guidelines, which establish maximum income eligibility for legal assistance at $13,538
for individuals and $27,563 for a family of four. Our legal aid programs offer help to the most
vulnerable among us—mothers and children, the elderly, the disabled, veterans and military
families.

But legal aid programs also turn away many seeking help. In Arizona, when Board members
were being briefed by program officials, we noted that every intake desk was busy and that the
waiting room was full, with people standing in a hallway. A 2007 study in the state found that
nearly 75 percent of the survey respondents reported being unable to get direct legal assistance.

The number of Medicaid recipients in Arizona has increased by 14 percent from 2009 to 2010
and the number of food-stamp recipients is up 31 percent during that period, according to our
local program officials. They also told us that foreclosure actions are on the rise.

In my hometown, the Legal Assistance Foundation of Metropolitan Chicago operates a Home
Ownership Preservation Project to handle foreclosure actions, and its intake telephone lines
usually shut down in early afterncon on Mondays—for the week. Because of limited staft
resources and the complexity of the cases, the foreclosure project staff can only handle 50 such
cases per week. With the continuing foreclosure crisis, our challenge is large.

T understand that Harrison D. Mclver II1, executive director of Memphis Area Legal Services,
appeared before the Subcommittee last October and clearly laid out the need in Tennessee. Mr.
Mclver reported that he has seen an increase in the poverty population served by his program and
that requests for legal services are on the increase.

The challenges facing Arizona, lllinois and Tennessee are not unique. Legal services programs
across the country, including those in Alabama, California, Florida, Maryland, Michigan, North
Carolina, Ohio, Pennsylvania, and Rhode Island, have reported increased requests for help. Legal
aid programs need more resources to meet the demand for legal services.

Nationwide in 2009, LSC programs closed more than 920,000 cases, an increase of 3.5 percent
from 2008. About 35 percent of those cases involved family law matters, including domestic
violence; 25 percent involved housing issues, such as landlord-tenant disputes, and 12.5 percent
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were consumer cases, ranging from deceptive sales and loans to bankruptcies. Foreclosure cases
doubled from 2008 to 2009 and unemployment-related cases more than doubled.

But numbers alone do not capture the spirit and mission of LSC programs. Each of these
numbers represents the life of a family or an individual under stress. Take the case of a child that
came to our Cleveland program. She began suffering from a seizure disorder at age 3 and
developmental speech delays. In elementary school, the child became despondent because she
could not understand what was happening in her classroom and no one could understand her. She
would come home from school and cry, saying she did not want to live anymore, her mother
said. Although the school provided an hour of special education class each day, her mother
hoped to find more comprehensive services. The child was referred to the Community Advocacy
Program, a partnership between the Legal Aid Society of Cleveland and the Metro Health
System, which serves Cleveland’s neediest neighborhoods. After a legal aid attorney participated
in lengthy talks with school officials, the child was enrolled in additional special education
classes and was provided with transportation to school. The student’s grades improved and she
began making friends. She is thriving today—a great example of how having a legal aid lawyer
to press your concerns can save a life.

The people who come to our programs are in search of fair treatment and solutions to pressing
legal problems. Legal aid lawyers not only open the doors to justice, they provide assistance at a
crucial moment in the lives of the poor, helping them get back on their feet and helping prevent a
downward spiral into costly public support.

Even as the need for LSC program services increases, the funding resources necessary to provide
services are dwindling. One major source of funding, Interest on Lawyers’ Trust Accounts
(IOLTA), is eroding because of the drop in short-term interest rates and the decline in real estate
transactions.

LSC programs received $84.9 million in TOLTA funds last year, which was $27 million less than
in 2008, for a 24 percent reduction. IOLTA funding varies by state and grant cycle, making it
difficult to forecast how much support LSC programs will receive, but the outlook is not
encouraging. Most programs project declines in 2010 and probably into 2011, in part because
IOLTA funders will likely deplete their reserves.

Currently, there are 136 independent nonprofit legal aid programs, which have 918 offices across
the nation, that receive funding from LSC. With so much work to be done to meet requests for
assistance, the LSC Board encourages these programs to leverage their federal funding.

In an era where every dollar counts, partnerships are vital to leveraging our federal funding in
every community. LSC encourages programs to think strategically about partnerships and
collaborations with others—such as hospitals, law firms, law schools and community agencies—
that hold the promise of stretching limited resources and making our programs more effective
and efficient. For example, LSC has almost 40 programs that participate in 43 medical-legal
partnerships in more than 25 states, focusing on improving the health outcomes for children,
families, the disabled and the elderly.

3%}
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LSC programs serve as a comerstone of our nation’s pro bono efforts, and the Board will
continue to encourage and grow the involvement of the private bar. The involvement of private
attorneys in LSC work increased significantly—11.4 percent from 2008 to 2009.

From young lawyers seeking experience as they enter the profession, to mid-career lawyers
wanting to give back, to retiring lawyers that want to remain active, we need to figure out how to
engage and deploy these attorneys, for there is no shortage of work in legal aid offices.

The funding provided by Congress to LSC is more vital than ever and an essential part of our
country’s effort to provide civil legal aid for the poor. LSC distributes more than 95 percent of its
annual appropriation, currently $420 million, directly to the programs that deliver legal
assistance. The proposed $750 million in annual funding authorized by this legislation would
represent a giant step toward fulfilling our nation’s pledge of equal justice for all.

In addition to higher funding authorization for LSC, 1 would like to offer some observations on
other sections of the reauthorization legislation.

Governance

As to the sections of the bill that codify the improvements in governance and accountability that
were recommended to LSC by the Government Accountability Office (GAQ) in 2007, the
Corporation supports the intent of these changes. The improvements have already been
implemented by LSC and in testimony before this Subcommittee in October 2009, Susan
Ragland of GAO acknowledged the good progress that had been made by the Corporation.

Specifically, GAO made a total of 17 recommendations in its two reports issued on LSC in 2007
(Legal Services Corporation, Governance and Accountability Practices Need 1o be Modernized
and Strengthened (August 2007) and Legal Services Corporation, Improved Internal Controls
Needed in Grants Management and Oversight (December 2007). LSC accepted all the
recommendations and continues to work with the GAO to ensure that all the recommendations
are completed to their satisfaction.

According to the GAO, LSC has fully implemented 11 recommendations and partially
implemented the remaining six. Additional documentation on all six items has been provided to
the GAO, where they are under review. These include a comprehensive orientation program for
new Board members; risk-based criteria for selecting grantees for internal control and
compliance program visits; guidance for performing follow-up on responses from grantee
interviews; policies that clearly delineate organizational roles and responsibilities for grantee
oversight and monitoring including grantee internal controls and compliance; a periodic self-
assessment of the Board’s committees, and evaluation of key management processes by the
Board’s Audit Committee. LSC expects that all the recommendations will be fully implemented
and closed out by the GAO by the end of this year.

The only question that my Board would ask is whether it is a best practice to actually name the
committee structure in an authorization bill, or could a more general statement suftice that
requires the Board to pursue best governance practices. We do not know how long this bill will
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be in place and, even if it is only five years, best practices and labels could change in that time
period, and it would not seem to be prudent to have to change the law to address these changes.
We would be happy to work with the Subcommittee either as part of your markup or in a future
conference to address this issue.

Grantee Board Composition

LSC grantees have expressed a desire for greater flexibility in their board composition. At LSC’s
Executive Directors’ conference in 2008, executive directors in a feedback session commented
on the advantages of relaxing the current requirement that requires 60 percent of grantee board
members to be lawyers. Changing this requirement to a smaller percentage of lawyers, such as
50 percent, would enable grantees to recruit other members of the community with expertise in
fundraising, social services and financial issues.

Because of the overwhelming interest by program executive directors in this subject, LSC invited
a panel of current and former grantee board chairs to speak on this topic at the LSC Board
meeting in January 2009. The panel members discussed the makeup of their respective boards
and how they generally operate. The former board chair of lowa Legal Aid reiterated the
importance of having more flexibility to recruit members with non-legal backgrounds, such as
persons with audit and financial expertise.

Currently, the LSC Act requires that the grantees are governed by a board that is at least 60
percent attorneys who belong to the state bar and at least one-third members who are “client
eligible.” H.R. 3764 would alter the board’s composition so that half are attorneys and a third are
client eligible. The legislation also adds a requirement for a pro bono liaison with state bar
associations and eliminates the McCollum Amendment requirement that state and local bar
associations select members for grantee boards.

LSC supports these revised requirements and believes they will provide greater flexibility to
recruit non-legal expertise that is beneficial to grantees.

Funding Restrictions

Since Fiscal Year 1996, Congress has included a number of funding restrictions in our
appropriations. Last year, Congress removed the statutory restriction on funding programs that
claimed, collected and retained attorneys’ fees.

The Board, at its April 16-17 meeting, approved a Final Rule in the Federal Register that
confirmed prior action by the Board to repeal LSC’s regulatory restriction on claiming,
collecting and retaining attorneys” fees. Grant recipients can make claims for attorneys’ fees in
any case in which the award of fees is permitted by law. LSC grant recipients also will be
permitted to collect and retain attorneys’ fees whenever such fees are awarded to them. LSC will
collect information on this revenue and report it, as we do with other sources of income.

LSC is committed to enforcing the will of Congress and takes actions to ensure that our
programs are in compliance. We are currently defending certain 1996 restrictions and the 45



63

CFR Part 1610 Program Integrity Rule in court. The U.S. Court of Appeals for the Ninth Circuit
has ruled in LSC’s favor in Legal Aid Services of Oregon v. LSC and plaintiffs have asked for a
rehearing. The combined cases Velazquez v. LSC and Dobbins v. 1.SC are on hold in the Eastern
District of New York because of the uncertainty regarding possible Congressional changes to
funding restrictions.

The LSC Board and the Corporation are not taking a position on the restrictions because LSC
administers and enforces all laws regarding the use of LSC funds.

Student Loan Repayment Assistance

LSC supports efforts to authorize the Corporation’s Herbert S. Garten Loan Repayment
Assistance Program (LRAP), which has proven successful in helping LSC grantees recruit and
retain highly qualified attorneys.

LSC launched the program in Fiscal Year 2006 with Congressional support, and since then 154
legal aid staff attorneys have received loan repayment assistance. LSC expects to award loans to
94 attorneys this year. LRAP recipients are awarded $5,600 per year for up to three years,
provided that the attorneys remain in good standing with their programs.

Surveys conducted by LSC in 2007 and 2008 found that financial pressure was cited by a
majority of LRAP participants as a significant or very significant reason for why they would
leave their jobs as legal aid lawyers, and that receiving loan repayment assistance increased their
willingness to remain with their organizations. The surveys also found that the majority of
executive directors of LSC-funded organizations reported that offering loan repayment assistance
significantly enhanced their ability to recruit and retain staff.

Ongoing research conducted by the National Association for Law Placement shows that civil
legal aid attorneys are consistently the lowest-paid members of the legal profession, earning less
than public defenders and state and local prosecutors, and far less than their counterparts in the
private sector. According to the surveys, the average law student graduates with more than
$80,000 of debt.

The continuation of LSC’s LRAP, in combination with other loan repayment programs,
including those created by the Congress, is vital to addressing this need and ensuring the
existence of a robust pool of lawyers dedicated to providing help to those who could not
otherwise afford it.

Executive Compensation

T am pleased to endorse the compensation change in HR. 3764, which would permit the LSC
President to be paid at Level 111 of the Executive Schedule.

The LSC Board, at its April 16-17 meeting, took steps to begin a nationwide search for a
distinguished new president to lead the Corporation. This is an urgent matter, clearly, and one of
the Board’s top priorities this year.
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One of the hurdles that we will encounter in recruitment is the salary authorized for this position,
currently Level V of the Executive Schedule. The rate of pay for this position, which is
$145,700, is less than the pay for most members of the Senior Executive Service (average rate of
basic pay before bonuses was $157,937 in Fiscal Year 2008) in the federal government.

In comparison with other similar organizations, the salary of the president of LSC is set far too
low. The Corporation for Public Broadcasting, for instance, has their president’s salary set at
Executive Level I. The Federal Communications Commission, the International Trade
Commission and the Small Business Administration have their chief executives’ salaries set at
Executive Level III, also higher than the president of LSC. We believe that HR. 3764, by setting
the LSC president’s salary at Executive Level III, corrects a glaring inequity in the salary scale.

My predecessor as Board Chairman informed me that the salary schedule for LSC’s senior staff
had presented issues during searches for talented and experienced corporate officers. As you
know, pay that is not competitive in Washington makes it difficult to recruit from outside this
region, especially since housing and living costs are typically higher here than in some other
parts of the nation. The salary for the LSC president was set 35 years ago—long before chief
executives were expected to be leaders in such areas as technology, contingency planning and
security systems, organizational performance, performance-based budget decisions, collaborative
partnerships and “green” initiatives to reduce energy costs. OQur next president must be an
innovator who can take the steps to ensure LSC continues to be the leading national voice on
legal aid for the poor.

1 also ask that you provide for the continuation of the Corporation’s locality pay program, which
is modeled after the federal government and has been specifically provided for in the annual
appropriations act that funds LSC.

Audits of LSC-Funded Programs

The LSC Board of Directors is strongly committed to efficiency, effectiveness and
accountability. T have been told that the LSC Tnspector General has reservations about some parts
of HR. 3764, and I believe any concerns that he raises deserve study by the Board.

In 1996, Congress gave the LSC Office of Inspector General (OIG) primary responsibility for
annual independent public accountant (IPA) audits of grantees and audit oversight. Both the
Office of Compliance and Enforcement (OCE), which conducts regular compliance reviews and
investigations, and the OIG have direct compliance functions. The OIG refers certain findings
and recommendations to OCE for follow-up, and OCE refers fraud and other matters to the O1G.
When the GAO reviewed this situation in 2007 they concluded that a lack of clear definition of
authority and responsibilities existed between OCE and OIG. LSC has implemented policies and
procedures to address this concern and is continuing to take steps in that direction.

The reauthorization bill would eliminate the 1996 provisions regarding the OIG’s role and revert
to the provisions of the LSC Act and the IG Act. T am very interested in learning how the IG and
OCE operate and what is the normal practice for IGs and federal agencies. LSC is committed to
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ensuring that management and the O1G will coordinate to maximize the effectiveness of LSC
compliance oversight.

The reauthorization bill would alse address language in the LSC Act protecting client secrets
protected under mandatory state and local attorney rules of professional responsibility. Attorneys
are required to zealously guard their clients’ secrets, and poor clients are entitled to the same
protections. These revisions would clarify some questions as to whether grantees would rely on
the American Bar Association’s non-mandatory rules or the governing state and local rules. In
1996 Congress allowed LSC to collect non-privileged information such as client names and
financial records even if they were otherwise protected secrets. The reauthorization bill would
eliminate that provision. The Board expects to learn much more in the coming months about how
the current language has worked over the past 14 years. LSC is committed to finding the best
balance of respecting the local rules while ensuring that it can continue to maintain effective
oversight of recipients and enforcement of restrictions.

The IG has also raised a number of points regarding specific provisions of the 1996
appropriation that would not be continued in this bill. Many of them involve statutory
requirements that LSC has implemented by regulation and practice. 1 believe that the LSC Board
and management, with the help of the IG, can ensure that they use their broad oversight
discretion to maintain, and improve, existing grant management and competition practices. Other
issues involve more technical matters such as the correct accounting standards and the applicable
federal laws.

My goal is a fresh and determined review regarding these issues. I look forward to working with
the Subcommittee and its highly capable staff on the 1996 provisions.

Conclusion

The programs that LSC funds serve clients as diverse as the nation itself—all races, ethnic
groups and ages. Their clients include the working poor, veterans, homeowners and renters,
families with children, farmers, and people with disabilities. Three out of four people served by
our programs are women, many struggling to keep their children safe and their families together.

The ranks of the poor are growing. Economic data indicate that the number of working poor
eligible for civil legal assistance is increasing and will likely continue to do so as the recession
recedes. Although the unemployment rate was stable in February and March, the record number
of long-term unemployed individuals continued to rise.

LSC programs are doing all that they can to help low-income Americans. Programs in West
Tennessee and in Ohio hold open houses to help homeowners who may be nearing, or are in
trouble, paying their mortgages. Programs in West Virginia and Arizona are part of community
efforts to help victims of domestic violence. LSC programs partner with the American Red Cross
and the Young Lawyers Division of the American Bar Association to provide legal aid to victims
of hurricanes and other disasters, including the April 4 earthquake in California’s Tmperial
Valley. Programs in Georgia and California have helped create medical-legal partnerships that
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transform how legal services are delivered to families and children. These are just a few
examples of the critical work undertaken by LSC programs.

We need to expand the use of technology, for internal and external purposes, by building on
L8C’s existing online services to better serve clients, by assisting and training LSC lawyers
through online media, and by better coordinating our own efforts across the country.

We must continue to look toward the community of grant-making organizations and apply the
best practices they have developed, to ensure that our funds are accounted for and efficiently
spent on those programs that consistently prove their high-quality effectiveness.

Although an increasing number of our cases are handled on a pro boro basis, we can do more to
reach out to the private bar, law schools and others for volunteers to help families with legal
problems.

The Constitution of the United States begins with a call for government to “establish justice.”
Thirty-three years ago, my father, Edward H. Levi, in his farewell address as Attorney General to
the Department of Justice, reminded us that the values on which our country was founded “can
never be won for all time—they always must be won anew.”

Every day, legal aid attorneys across our nation can be counted on to ensure the poor are treated
with fairness and dignity in the resolution of their civil legal problems. LSC thanks the
Subcommittee for taking up H.R. 3764. It represents a giant step toward fulfilling the national
promise of equal justice for all.

Thank you. Mr. Chairman, it is an honor to testify today. I am happy to respond to your
questions.

Mr. COHEN. Thank you, Mr. Levi, for your service and that of

your family and for your testimony.

Our second witness is Mr. Jeffrey Schanz, who was appointed
Legal Services inspector general effective March 3 of 2008. He has
had a long and distinguished career with the Federal Government,
34 years, the last 32 in DOJ, served 17 years as director of the Of-
fice of Planning and Development, Audit Division, in the inspector

general’s office.
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Thirty-two years at DOJ have included auditing, program anal-
ysis, investigation, legal analysis of top management positions.
After leaving the Department of Health, Education and Welfare he
served with the Law Enforcement Assistance Administration, Jus-
tice Management Division, and the Office of the Inspector General,
and a recipient of several attorney general awards.

Thank you, Mr. Schanz, and you can begin your testimony.

TESTIMONY OF JEFFREY E. SCHANZ, INSPECTOR GENERAL,
LEGAL SERVICES CORPORATION

Mr. ScHANZ. Thank you very much, Mr. Chairman. Mr. Chair-
man, Congressman Franks and other distinguished Members, as
you just heard, my name is Jeff Schanz. I have been the inspector
general for Legal Services since March of 2008. Sorry.

I believe strongly, being in the I.G. community for so many
years—actually, decades; three decades—I strongly believe in the
values of accountability, transparency, effectiveness and efficiency
that are mandated by Inspector General Act.

I fully endorse Chairman Levi’s statement underscoring the crit-
ical importance of the LSC mission, and I look forward to working
with Mr. Levi and the new board in fulfilling the corporate mission
by ensuring that Federal funds are appropriately used to help the
indigent, the people that it is designed to help.

One of my duties as the inspector general is to keep the Congress
fully and currently informed of my findings and activities and com-
ment on existing and proposed legislation, that latter function
which brings me here today to comment on H.R. 3764.

At this Subcommittee’s hearing last year, Chairman Cohen asked
what steps the corporation had taken to “protect against the mis-
use of Federal funds.” I will briefly talk about some of the activities
that my office has done in the last 18 months, recognizing I have
been here 2 years. A more robust list of my activities are in the
formal statement that I prepared for today that will be, hopefully,
entered into the—into the record.

We did complete a series of audits of grant management and
oversight, reporting on issues that affected almost $1.5 million in
LSC or LSC derivative funds and referred over $400,000 to the cor-
poration as questioned costs to be recouped.

We launched a number of initiatives to help and detect—prevent
and detect fraud and abuse. We have issued fraud alerts, an initia-
tive that was undertaken to all of the executive directors of the
programs, the 136 programs, to highlight vulnerabilities identified
in the course of OIG audits and investigations.

We also took numerous steps to improve the government prac-
tice—governance practices and accountability at LSC by independ-
ently and objectively conducting an audit of the LSC contracting
with respect to consultants.

We also have taken a more robust look at all the IPA reports,
the independent public accountant reports, that come in to the
OIG, and we have also overseen and continue to oversee the annual
corporate audit.

While H.R. 3764 proposes some useful reforms in the areas of
governance, it also contains that—we believe, a number of provi-
sions that threaten to undermine the 1.G.’s work.
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If a provision comparable to Section 509 of the 1996 LSC Appro-
priation Act is not included, the reauthorization bill would take the
corporation backwards to a time where the respective roles of man-
agement, LSC management, the OIG and the aforementioned IPAs,
the independent public accountants who audit grantees, were un-
clear.

The GAO in their first audit has specifically identified such lack
of demarcation as a major factor in LSC’s heretofore weak govern-
ance and accountability practices.

Without Section 509 or an equivalent, oversight of grantee audits
would no longer be held to the same standards that the OMB Cir-
cular A-133 makes applicable to audits of states, local governments
and nonprofit organizations receiving Federal grants.

In addition, the bill as constituted would restrict the OIG’s access
to grantee records as it contains no provision comparable to Section
509(h) of the 1996 act, which provides the OIG access to the
records it needs to perform our statutory oversight duties.

Moreover, under the proposed LSC bill, grant money would no
longer be considered Federal funds for purposes of Federal statutes
relating to fraud and embezzlement—unfortunately, issues that we
have uncovered.

The bill would also make it difficult for the OIG to ascertain the
source of funding for grantee activities by repealing current provi-
sions that require recipients to account separately for LSC and
non-LSC funds.

In addition, the bill would repeal the current statutory require-
ments that grantees make their timekeeping records available to
oversight entities, OIG, GAO and the corporation included, and
eliminates statutory provisions designed to foster competition in
the grant award process.

I stand ready to work with the Committee and the new board of
directors to ensure that the LSC OIG can function with the inde-
pendence and authority it needs to ensure the—that Federal funds
entrusted to LSC are spent with the appropriate level of trans-
parency and accountability.

I am pleased to answer any questions that the Committee may
have. Thank you for this opportunity.

[The prepared statement of Mr. Schanz follows:]
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Introduction

Mr. Chairman, Congressman Franks, and other distinguished members, thank you for this
opportunity to comment on H.R. 3764, the Civil Access to Justice Act of 2009. My name is
Jeffrey Schanz. Since 2008, | have been Inspector General for the Legal Services
Corporation. I was a founding member of the United States Department of Justice Office of
Inspector General at its inception in 1989, and remained there until retiring as Director of the
Oftice of Policy and Planning in 2008. All told. I have now spent more than 36 years
performing audits and other types of 1G work. Needless to say, 1 believe strongly in the
values of accountability, effectiveness and efficiency that are mandated by the Inspector
General Act of 1978, 5 U.S.C. app. 3.

Like all federal Inspectors General, it is my statutory duty to prevent and detect fraud, waste,
and abuse and to make recommendations to the head of the agency to improve the efficiency
and effectivencss of its programs and operations. The Inspector General also has a duty to
keep the Congress fully and currently informed of his tindings and activities, and to comment
on existing and proposed legislation, regulations, and agency policies. Thus the Inspector
General serves both Congress and the head of his or her agency with equal thoroughness and
zeal.

The LSC OIG is charged with oversight not only of its parent agency but also of 136 separate
legal aid grantees, which receive a substantial portion of their operating funds in the form of
LSC grants. As Inspector general, I am obligated by statute to report serious problems to the
LSC Board of Directors. and to notify appropriate law enforcement authorities when my
office has found that there are reasonable grounds to believe that a crime has occurred. In
addition, the LSC OIG provides periodic reports to the Board and management of LSC and to
the Boards of Directors and management of LSC grantees. In order to carry out these
responsibilities effectively. it is important that my office have unimpeded access to records
and information, from both the Corporation and its grantees. See Section 6(a)(1) of the
Inspector General Act of 1978, as amended, 5 U.S.C. app. 3. § 6(a)(1) (authorizing each
Inspector General “to have access to all records, reports, audits, reviews, documents, papers,
recommendations, or other material available to the applicable establishment which relate to
programs and operations with respect to which that Inspector General has responsibilities
under this Act™).

Provided the “agency head is committed to running the agency eftectively and to rooting out
fraud, abuse and waste at all levels,” the Inspector General “can be his strong right arm in
doing so, while maintaining the independence needed to honor his reporting obligations to
Congress.” Inspector General Act of 1978. S. Rep. 95-1071, 95™ Cong., 2" Sess, p. 9. To
ensure the objectivity of the IG, the IG Act grants the LSC IG the independence to determine
what reviews are performed: gain access to all documents needed for OIG reviews; publish
findings and recommendations based on OIG reviews; and report OIG findings and
recommendations to the LSC Board of Directors and to Congress.

Although the OIG is not a part of LSC managemenl, we serve as an objective and
independent accountability expert for the LSC Board of Directors and LSC management. To
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be effective, the OIG works cooperatively with the Board and management, seeks their input
prior to choosing topics for OIG review, and keeps them informed of OIG activities. Within
their different statutory roles, the OIG and management of LLSC share a common
commitment to improving the federal legal services program and increasing the availability
of quality legal services to the poor.

Recent Activities

At this subcommittee’s last hearing on the Legal Services Corporation, Chairman Cohen
noted that LSC and some of its grantees had been criticized {or inappropriate use of federal
funds. noting that “there are special places held for people who steal from the poor.”
Chairman Cohen wanted to know what steps LSC had taken to “protect against misuse of
federal funds and protect those funds entrusted to them for the benefit of people who need
that help.”

The LSC OIG has recently undertaken a number of steps to address such concerns. During
the past 18 months, the LSC OIG has:

e Completed a series of audits following up on GAO review of LSC controls over grants
management and oversight. and provided LSC management with “roll-up" memoranda
summarizing audit findings and identifying matters requiring further management attention.
Overall. we reported on issues affecting over $1.47 million in LSC or LSC-derivative funds,
of which $435.000 was referred to management as questioned costs:

e Directled continuing audit efforts to review adequacy and eflcctiveness of internal controls
at grantees; these audits have resulted in questioned costs of over $229,000.

e Investigated a former grantee employee who was subsequently indicted on 73 counts of
mail fraud and thereafter pleaded guilty to defrauding the grantee and scores of its clients of
thousands of dollars.

e Undertaken an investigation involving a grantee that was ordered to divest over $2 million
in attorneys” fees and agreed not to seek LSC funding for five years.

e Conducted a joint investigation with the Department of Justice OIG of an acting executive
director of a grantee for stealing tens ot thousands of dollars in grant funds; the acting
executive director was removed from his position and subsequently pleaded guilty to theft of
federal grant monies under programs funded by LSC and the Department of Justice’s Office
of Violence Against Women.

e Launched a varictly of initiatives to help prevent and deter fraud and abuse, including:
fraud alerts issued to all executive directors to highlight issues and vulnerabilities identiticd
in the course of OIG investigations or audits (e.g., control breakdowns that permitted a
$200.000 embezzlement at one grantee); onsite fraud awareness briefings; onsite fraud
vulnerability assessments; a guide on how to help prevent computer thefts; and significant
improvements in Hotline awareness and operations.

[85)
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In order to improve governance practices and improve accountability for federal funds, the
LSC OIG has, during the same period:

e Conducted an audit of LSC controls and practices with respect to consultant contracting.
The audit identified a number of issues requiring corrective action (e.g., potentially improper
classification of consultants for tax purposes; inadequate adherence to internal controls; and
multiple procedural weaknesses).

e [nitiated an audit of LSC’s Technology Initiative Grant Program.

¢ Conducted on-going oversight of the grantee audit process, including desk reviews of
100% of grantees™ audit reports and more in-depth and onsite reviews of selected IPAs” audit
work (Audit Service Reviews).

By continuing to press forward with these and similar activitics, the LSC OIG is helping to
root out fraud. waste, and abuse in LSC and its grantees, and to improve the efficiency and
economy of the federal legal services program. Serving as an agent for positive change, the
OIG continues to work with the LSC Board and LSC management to maximize the use of
available funding by ensuring it is used to assist eligible indigent clients in resolving their
legal problems.

H.R. 3764

Although H.R. 3764 contains positive measures to improve corporate governance and
accountability, if enacted in its current form it could hamper my office’s ability to carry out
its statutory responsibilities to prevent and detect waste, fraud, and abuse in the Corporation
and its grantees, to ensure compliance with applicable statutory and regulatory provisions,
and to improve the effectiveness, efficiency and economy of the federal legal services
program. I have outlined my concerns with the legislation below.

Audits

Certain provisions of H.R. 3764 could be read to undermine the LSC OIG’s central
oversight role in the grantee audit process, which is currently governed by Section 509 of
the Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. 104-134,
110 Stat. 1321 (1996 Act™). To understand how the audit provisions of H.R. 3764
would affect the OIG requires some acquaintance with the historical background of LSC
and the .SC OIG.

The LSC Act itself contains only a few provisions bearing dircctly on the audit function.
Section 1009(c) of the .SC Act requires the Corporation to “conduct, or require each
grantee, contractor, or person or entity receiving financial assistance under this
subchapter to provide for, an annual financial audit.” 42 U.S.C. § 2996h(c). In addition,
Section 1009(c) sets forth certain administrative requirements; for example, the
Corporation must retain audit reports for five years, and make copies of the reports
available to GAO and members of the public. See id. at § 2996h(c)(1), (2). The audits
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mandated by the LSC Act are required to be performed in accordance with Generally
Accepted Auditing Standards ("GAAS™).

LSC did not have an Inspector General at the time of the 1974 LSC Act or the 1977 LSC
Reauthorization Act. Thus, the audit provisions in the LSC Act do not take into account
the powers and responsibilities of the LSC Inspector General. which came into existence
in 1989, In the Inspector General Act of 1978, Pub. L. 95-452, 92 Stat. 1101, Congress
consolidated all non-programmatic audit operations under the Inspectors General. See 5
U.S.C. app. 3. § 8E(b) (requiring head of DFE to transfer “offices, units, or other
components” with OIG-related functions to OIG): S. Rep. No. 150, 100" Cong.. 1** Sess.,
at 3 (1987) (“defining “1G ‘concept™ as involving “the consolidation of an agency’s
audit and investigative functions and resources under a single high-level official reporting
dircctly to the agency head™).

Moreover, Section 1005{(e)(1) of the LSC Act specities that the Corporation “shall not be
considered a department, agency, or instrumentality, of the Federal Government.™ 42
U.S.C. § 2996d(e)(1). As aresult, laws that apply generally to federal departments,
agencics and instrumentalities do not apply to LSC absent a specific provision to the
contrary. As a result, neither the myriad of federal financial management and governance
taws that have been enacted over the past 33 years (such as the Single Audit Act of 1984
and the Single Audit Act Amendments of 1996) nor OMB Circulars such as A-133
(audits of state and local governments and nonprofits receiving federal grants) are
applicable to LSC and its grantecs.

Recognizing the statutorily-mandated role and duties of the 1.SC OIG and hoping to
improve accountability for LSC funds, in 1996 Congress made a number of significant
changes to the grantee audit process by enacting Section 509 of the 1996 Act. Section
509: (1) mandated routine on-site monitoring of grantee compliance by means of annual
audits conducted by independent public accountants (*“1PAs™); (2) provided that such
audits be conducted in accordance with Generally Accepted Government Auditing
Standards (“GAGAS™) pursuant to guidance established by the LSC OIG; (3) established
special requirements for interim reporting by recipients concerning noncompliance with
laws and regulations identified by their [PAs during the course of audits; (4) gave the
Corporation, upon the recommendation of the O1G, authority to impose sanctions on
recipients failing to conduct audits in accordance with OlG guidance; and (5) provided
for OIG removal, suspension, or debarment of IPAs upon a showing of good cause after
notice and opportunity for a hearing. See 110 Stat. 1321, Sec. 509(a)-(d).

The legislative history underlying Section 509 makes clear that Congress intended to
ensure the LSC OIG a central role in the conduct of grantee audits. In particular, the
conference report notes that Section 509 includes:

modifications to language proposed by the Senate to clarify that only
the Office of the Inspector General shall have oversight responsibility:
to ensure the quality and integrity of the financial and compliance
audit process. language is also included, as proposed by the Senate, to
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clarify the Corporation management’s duties and responsibilities to
resolve deficiencies and non-compliance reported by the Office of the
Inspector General. Further, language is included, as proposed by the
Senate, authorizing the Office of the Inspector General to conduct
additional on-sitc monitoring, audits, and inspections necessary for
programmatic, financial and compliance oversight.

HOUSE RPT. 104—3537 (emphasis supplied).

Moreover, the 1996 Act made clear that this new audit regime was to be “in lieu of the
financial audits otherwise required by section 1009(c)” of'thc LSC Act. 1996 Act, §
509(h). Thus, Section 509 aligned, for the first time. LSC grantee audit requirements
with the pre-existing statutory responsibility of Inspectors General to “take appropriate
steps to ensure that any work performed by non-Federal auditors complies with the
standards established by the Comptroller General [for audits of federal establishments]”.
5 US.C.app. 3, § 4(b)(1)(C). See generally S. Rep. 95-1071, “Inspector General Act of
1978, Sept. 22, 1978, p. 2687 (noting that standards established by the Comptroller
General of the United States —i.e., GAGAS ~ are preferable to GAAS for audits
involving federal funds).

The 1996 Act established a new grantee audit regime at LSC, both expanding the scope
of recipient audits and clarifying the role of the LSC OIG in overseeing them. Moreover,
by enacting Section 509, Congress attempted (o bring oversight of LSC grantee audits
more in line with the standards that had already been made applicable to audits of states,
local governments, and nonprotit organizations receiving federal grants by the Single
Audit Act of 1984, P.L. 98-502, the Single Audit Act Amendments of 1996, P.L. 104-
156. and OMB Circular A-133,

H.R. 3764. however, would eliminate the audit-related requirements of Section 509. By
doing so H.R. 3764 would take LSC backwards 1o a time when the respective roles of
LSC management, the LSC OIG. and the IPAs were unclear, leading to unnecessary
confusion and overlap in functions and activities between various LSC offices. In an
August 2007 report, the GAO specifically identified such confusion and overlap as a
contributing factor in LSC’s weak governance and accountability practices. See Legal
Services Corporation: Governance and Accountability Practices Need to Be Modernized

and Strengthened. GAO-08-37.

Inexplicably, Section 15 of H.R. 3764 ignores the IG Act’s explicit grant of authority to
OIGs to oversee work performed by non-federal auditors. Nor does the bill mention the
OIG’s important role in promulgating standards and in providing oversight to “ensure the
quality and integrity of the financial and compliance audit process.” Instead, it merely
providcs that the “Corporation shall require an audit™ of each recipiecnt. Nor does the bill
acknowledge the IG Act’s requirement that work performed by non-federal auditors
conform to Government Auditing Standards.
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H.R. 3764 would relax IPA audit requirements in other ways as well. Under current law,
[PAs are required to “report whether —

(1) the financial statcments of the recipient present fairly its financial
position and the results of its financial operations in accordance with
generally accepted accounting principles;

(2) the recipient has internal control systems to provide reasonable
assurance that it is managing funds, regardless of source, in compliance
with Federal laws and regulations; and

(3) the recipient has complied with Federal laws and regulations
applicable to funds received, regardless of source.

Pub. L. 104-134, § 509(a)(1)-(3).

H.R. 3764 would weaken these standards in several subtle ways. First, unlike Section
509. it would not require IPAs to report whether the recipient’s financial statements fairly
present its financial position; whether the recipient has internal control systems meeting
certain standards; and whether the recipient has complied with the applicable laws and
regulations. Instead. H.R. 3764 would merely require each recipient to “prepare a report
that includes . . . the financial statements of the recipient, including an unbiased
presentation of the recipient’s financial position and the results of the recipient’s financial
operations [and] . . . a description of internal control systems of the recipient that provide
reasonable assurance that the recipicnt is managing funds, form all sources, in
compliance with Federal law.”

Additionally, H.R. 3764 incorporates none of the provisions of the 1996 Act setting forth
special requirements for interim reporting by recipients concerning noncompliance with
laws and regulations identified by their IPAs during the course of an audit, and allowing
the Corporation to impose sanctions on IPAs who fail to conduct audits in accordance
with OIG guidance.

By climinating specific reference to the OlG's central oversight role in the grantee audit
process, the audit provisions of H.R. 3764 appear to run counter to the intent of the
Inspector General Act of 1978 to consolidate all non-programmatic audit operations
under the Inspectors General, see 5 U.S.C. app. 3, § 8E(b), and vest the OlGs with the
responsibility to “provide policy direction for and to conduct, supervise, and coordinate
audits and investigations relating to the programs and operations of such establishment.”
SUS.C. app. 3. § 4(a)(1).

The changes H.R. 3764 would work in LSC’s auditing regime are not just cosmetic.
GAGAS audits are mandated for entitics with statutory Inspectors General because they
carry greater assurance ol accuracy and accountability than do those conducted pursuant
to GAAS. In comparison with GAAS, GAGAS requires the maintenance of higher
standards with respect to auditor qualifications, the quality of the audit effort, and the
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required contents of audit reports. By repealing the requirement that audits of LSC
grantees be conducted in accordance with GAGAS, H.R. 3764 would return the
Corporation to the confusing statc of affairs that existed in 1992, when 38% of the
grantec audits submitted to LSC were conducted in accordance with GAGAS and the
remainder were conducted in accordance with GAAS. Like virtually every other non-
profit entity that receives substantial federal grant funding, LSC recipicnts should be
required to account for their use of federal dollars in accordance with rigorous
government auditing standards.

In this regard. moreover. H.R. 3764 runs counter to the clear intent of the Inspector
General Act of 1978, i.e.. to bolster the ability of Federal OIGs to “provide policy
direction for and to conduct, supervise, and coordinate audits and investigations relating
to the programs and operations of such establishment.” 5 U.S.C. app. 3, § 4(a)(1) (IG
Act).

Unlike other nonprofits receiving federal grants, which are required by OMB Circular A-
133 to be audited pursuant to Government Auditing Standards, under H.R. 3764 LSC
grantees would no longer be required to be audited pursuant to these well-established
standards.

Replacing Section 509 of the 1996 Act with reporting requirements that are less rigorous
than those imposed on federal grantees by OMB Circular A-133 would substantially
increase the risk that more funds will be lost as a result of unreasonable or unsupportable
expenditures. as well as fraud, embezzlement, or simply poor bookkeeping.

In this respect, TL.R. 3764 appears to conflict with the statutory mandates of the 1G Act,
which requires Inspectors General to ensure that non-federal auditors examining federal
programs adhere to Government Auditing Standards. See 5 U.S.C. app. 3, § 4(b)(1}(C)
(“"[I]n carrying out the responsibilities specified in subsection (a)(1). each Inspector
General shall . . . take appropriate steps to ensure that any work performed by non-
Federal auditors complies with the standards cstablished by the Comptroller General [for
audits of Fedcral establishments]™).

To address these problems, I recommend that H.R. 3764°s current provision relating to
audits and audit requirements be deleted and replaced with a provision specifying that
such audits should be conducted in accordance with the reporting requirements set forth
in OMB Circular A-133, which sets forth the requirements applicable to audits of states,
local governments, and nonprofits expending federal funds.

In addition, [ recommend that Section 1009 of the LSC Act be amended to specify that
the Inspector General shall oversee all grantee audits. and that such audits must be
conducted in accordance with GAGAS. In addition, as the LSC Act has not been
amended since LSC became subject to the G Act in 1988, H.R. 3764 should be amended
lo include a general statement to the effect that nothing in the amended LSC Aet should
be construed to diminish or otherwisc affcct the authorities or responsibilities of the
Inspector General pursuant to the Inspector General Act of 1978, as amended.
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Access to Records

By restricting the OlG’s access to information protected from disclosure to third partics
by state and local bar rules, H.R. 3764 would substantially restrict the OIG’s access to
grantee information and seriously hamper its ability to carry out meaningful audits and
investigations.

It is a long-established principle that the federal law of privilege generally applies in
subpoena enflorcement proceedings brought by federal entities. See Linde Thomson
Langworthy Kohn & Van Dyke, P.C. v. Resolution Trust Corp., 5 F.3d 1508, 1513 (D.C.
Cir. 1993). The LSC Act. however, adds a slight complication to this principle in its
application to the LSC OIG (which was not in existence at the time the LSC Act was last
amended). Specifically. Section 1006(b)(3) of the Act, 42 U.S.C. § 2996¢(b)(3), provides
that LSC may not

interfere with any attorney in carrying out his professional
responsibilities to his client as established in the Canons of Ethics and
the Code of Professional Responsibility of the American Bar
Association . . . or abrogate as to attorneys in programs assisted under
this subchapter the authority of a State or other jurisdiction to enforce
the standards of professional responsibility generally applicable to
attorneys in such jurisdiction.

Because an Inspector General's access to records is limited to those “available to the
applicable establishment which relate to programs and operations with respect to which
that Inspector General has responsibilities”, 5. U.S.C. app. 3, § 6(a)(1), the LSC OIG
initially had considerable difficulty obtaining client names and other case-related
information (which is not. as a rule, protected by the attorney-client privilege) based in
part on interpretations of state bar rules, which generally require lawyers to protect the
confidentiality of virtually all information relating to clients. On a number of occasions
recipients” denial of such information made it extremely difficult for the LSC OIG to
carry out routine work, including case reporting audits; audits of client trust fund
accounts; and client satisfaction surveys.

Congress attempted to address these access problems by crafting Section 509¢h) of the
1996 Act. which expressly supersedes the restrictions of §1006(b)(3). Section 509(h)
provides:

Notwithstanding section 1006(b)(3) of the Legal Services Corporation
Act (42 U.S.C. 2996¢(b)(3)), financial records, time records, retainer
agreements, client trust fund and eligibility records, and client names,
for each recipient shall be made available to any auditor or monitor of
the recipient. including any Federal department or agency that is
auditing or monitoring the activities of the recipient, and any
independent auditor or monitor receiving Federal funds to conduct such
auditing or monitoring, including any auditor or monitor of the
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Corporation, except for reports or records subject to the attorney-client
privilege.

Despite the clear language of Section 509(h), LSC grant recipients have continued to
invoke state rules of professional responsibility to resist the enforcement of OIG
subpoenas. So far, these attempts have been unsuccessful. See U.S. v. Legal Services for
New York City, 249 F.3d 1077, 1083 (D.C. Cir. 2001) (“LSNYC”) (noting that “§ 509(h)
is an explicit exception to § 2996e(b)(3)”); Bronx Legal Services v. Legal Services Corp..
2002 WL 1835597, at * 4 (S.D.N.Y. Aug. 8. 2002) (*[E]ven if the requested information
does constitute a client secret, plaintiffs are relieved of any perceived ethical obligations
to withhold client names and the nature of the representation because they are required by
[§ 509(I)] to disclose the requested information™).

Notwithstanding the foregoing precedents, one grantee which is currently engaged in
resisting disclosure of records to the LSC OIG in a subpoena enforcement action has
recently invoked Section 1006(b)(3) in support of its contention that state iaw ethical
obligations prohibit it from disclosing client-related information to the OIG. Sce 9/14/07
Opposition to Petition for Subpoena Enforcement, at 37-40, United States of America v.
California Rural Legal Assistance, Inc, 07-me-123 (D.D.C.). (Making matters even more
confusing, the grantee has contended that the state law of attorney-client privilege, in
addition to the federal attorney-client privilege, may be applicable to the withheld
records. See id. at 37-40.)

H.R. 3764 would worsen this situation considerably. First, Section 7 of the bill would
delete LSC Act Section 1006(b)(3)’s reference to the “Canons of Ethics and the Code of
Profession Responsibility of the American Bar Association,” and replace it with a
reference to the “applicable rules of professional responsibility or other laws of the State
or other jurisdiction where the attorney practices law™. Second, Section 11 of the bill
would add a new provision to the LSC Act requiring that the Corporation’s “monitoring
and evaluation activities™ be “carried out in a manner that is consistent with the
applicable rules for the jurisdiction in which the recipient is being monitored, and . . .
take rcasonable steps to avoid imposing undue burden or expense on the recipient.”
Third, Section 13 of the bill would require that the OIG would not “have access to any
information . . . that is confidential under the applicable rules of professional
responsibility or that is subject to the attorney-client privilege.” And fourth, the bill
contains no provision comparable to Section 509(h} of the 1996 Appropriations Act,
which provides the OIG access to “financial records, time records, retainer agreements,
client trust fund and eligibility records, and client names”, notwithstanding the provisions
of § 1006(b)3). In combination, these changes in the current statutory regime could
erode the LSC OIG’s ability to obtain records necessary to carrying out audits and
investigations.

Thus, in its current form, H.R. 3764 would place the LSC OIG in a highly
disadvantageous position by forcing it to reckon with not only the varying laws of

' The terms and conditions to which the 1996 Act subjected LSC funding, including those bearing on the
authorities of the OIG, have been incorporated by reference into all subsequent appropriations acts.
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privilege in each distinct state or territory, but also with the professional responsibility
rules of each jurisdiction, each time it sought information from L.SC grantees. Moreover,
the bill’s requircment that LSC take “reasonable steps to avoid imposing undue burden
and expense’ on a grantee when carrying out the “monitoring and evaluation activities”
set torth in Section 1007 would undoubtedly spark unnccessary disputes over the
questions of undue burden and expense, which the OIG is already required to consider in
the context of subpoena enforcement actions. See Linder v. National Sec. Agency. 94
F.3d 693, 695 (D.C. Cir. 1996) (district court is authorized to quash or modify unduly
burdensome subpoena).

In sum, by depriving the LSC OIG of the ability 1o obtain records from the grantees it is
charged with overseeing, the statutory alterations proposed in H.R. 3764 would leave
several hundred million dollars in federal funds to be spent with considerably less
oversight and accountability than at present. In this respect H.R. 3764 runs directly
counter to the intent of Congress, as expressed in the recently-enacted Inspector General
Reform Act of 2008, to enhance the authority of federal Inspectors General to root out
wastc, fraud, and abusc in fedcrally-funded programs. By complicating access by the
OIG and other monitors to recipient files, subjecting auditors and investigators to the
various provisions of state and territorial rules of professional responsibility, H.R. 3764
would guarantee endless litigation over the terms of access to recipient files, and thereby
allow LSC grantees to evade all but the most superficial oversight over their expenditures
of federal funds.

To address this problem in the current version of H.R. 3764, the .SC OIG proposes
engrafting the access provision of Section 509(h) into the bill, with the additional
clarification that only information subject to the federal attorney-client privilege may be
withheld from auditors or monitors of the grant recipient. In addition, all references to
the “applicable rules of professional responsibility” of the several states and territories
should be deleted from the statutory text wherever they appear.

Federal Funds

Unlike current law, H.R. 3764 contains no provision stipulating that LSC grants are to be
considered federal funds for purposes of certain statutes. Accordingly, the bill would
deprive the LSC OIG of a useful tool for safeguarding taxpaycer funds (a risky
proposition, as recent OIG audits and investigations have highlighted).

Among the provision of the 1996 Act that govern the usc of LSC funds is Section
504(a)(19). which provides:

None of the funds appropriated in this Act to the Legal Services
Corporation may be used to provide financial assistance to any person
or entity . . . unless such person or entity enters into a contractual
agreement 1o be subject to all provisions of Federal law relating to the
proper use of Federal funds. the violation of which shall render any
grant or contractual agreement to provide funding null and void, and.
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for such purposes, the Corporation shall be considered to be a Federal
agency and all funds provided by the Corporation shall be considered to
be Federal funds provided by grant or contract.

To implement Section 504(a)(19), LSC has promulgated regulations identifying the
tollowing statutes as applicable to money dispensed by the Corporation:

e 18 U.S.C. § 201 (Bribery of Public Officials and Witnesses)

e 18 U.S.C. § 286 (Conspiracy to Defraud the Government With Respect to
Claims)

e 18 U.S.C. § 287 (False, Fictitious. or Fraudulent Claims)

o 18 U.S.C. § 371 (Conspiracy to Commit Offense or Defraud the United States)

e 18 U.S.C. § 641 (Public Money. Property, or Records)

e 18 U.S.C. § 1001 (False Statements or Entries)

¢ 18 U.S.C. § 1002 (Possession of False Papers to Defraud the United States)

e 18 U.5.C. § 1516 (Obstruction of Federal Audit)

¢ 31 U.S.C. § 3729-33 (Civil False Claims) (except that gui fam actions authorized
by § 3730(b) may not be brought against the Corporation or its grantees)

45 C.T.R. § 1640.2(a)(1).

As with the previously-discussed provision conditioning the LSC OIG’s access to grantee
records on state professional responsibility rules, H.R. 3764°s omission of a provision
applying laws concerning the proper expenditure of federal funds would leave several
hundred million dollars in federal funds to be spent with considerably less accountability
than at present.

Section 504(a)(19) is the product of a longstanding bipartisan consensus that LSC tunds
should be considered federal funds for purposes of statutes bearing upon the proper use of
federal funds: a substantially similar provision was included in 11.R. 2039, the Legal
Services Reauthorization Act of 1991, which was the last LSC reauthorization bill to pass
either House of Congress. (H.R. 2039, introduced by Rep. Barney Frank (D-Mass.).
passed thc House of Representatives by the bipartisan margin of 253-154 on May 12,
1992.)

Although H.R. 2039 stalled in the Senate, in 1993 Representative John Bryant (D-TX)
used the unaltered text of H.R. 2039 as the starting-point for H.R. 2644, the LSC
reauthorization bill he introduced in the following (103™) Congress. (H.R. 2644 never
made it out of the House Subcommittee on Administrative Law and Governmental
Relations.)

Both H.R. 2039 and H.R. 2644 provided that the Corporation was to be considered a
“department or agency of the United States Government™ for purposes of 18 U.S.C. §§
286. 287. 641. 1001 and 1002; ““the term “United States Government® [was to] include the
Corporation™ for purposes of 31 U,S.C, §§ 3729-33; LSC auditors were to be considered
“I'ederal auditors™ for purposes of 18 U.S.C. § 1516; funds provided by the Corporation
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were to be “deemed Federal appropriations when used by a contractor, grantce,
subcontractor, or subgrantee of the Corporation™; and LSC funds were to be deemed
“benefits under a Federal program involving a grant or contract™ for purposes of 18
U.S.C. § 666, which concerns theft or bribery involving federally-funded programs. See
H.R. 2039, 102™ Cong., 2™ Sess., at § 4 (reported with an amendment, Mar. 31, 1992);
ILR. 2644, 103" Cong.. 1" Sess., § 4 (introduced July 15, 1993).

In addition to receiving bipartisan support in the Congress, the “federal funds™ provision
in H.R. 2644 received the approval of the Clinton Administration. See Hearing Before
the Subcommittee on Administrative Law and Governmental Relations of the Committee
on the Judiciary. 103™ Cong., 1 Sess., on H.R. 2644 (Sept. 22, 1993) (Prepared
Statement of Webster L. Hubbell, Associate Attorney General), at 89:

The flip side of local control is the need for effective, yet nondisruptive
monitoring by the Corporation to make sure the services being
provided with federal funds are efficient and effective. H.R. 2644
adeptly balances these competing goals. The bill provides a variety of
new protections to guard against the misuse or misappropriation of
Corporation funds. For example, the theft or embezzlement of funds
provided by the Corporation will be treated like theft or embezzlement
of any other federal appropriation under our criminal statutes.

The LSC reauthorization bills introduced in the Republican-led 104" Congress were, in
many ways. quite different from those introduced in the 102™ and 103" Congresses. In
at least one respect, however, they were identical to their predecessor bills: both the
House and Senate bills contained language identical to that in the Frank and Bryant bills
requiring LSC funds to be deemed federal funds for certain purposes. See H.R. 1806,
104" Cong., 1" Sess., § 5 (introduced June 8, 1995 by Rep. McCollum); S. 1221, 104"
Cong., 1" Sess., § 5 (introduced Sept. 7, 1995 by Senator Kassebaum).

It should be noted that theft or embezzlement of LSC funds is not an unheard-of
phenomenon among 1.SC recipients. In a recent Semiannual Report to Congress, for
example, the 1.SC OIG reported that a grantee employee with the responsibility for
preparing checks and reconciling bank statements had been making checks out to herself
and depositing them into her personal account. See LSC OIG Semiannual Report, April
2009, at 12. The investigation revealed that the employee had embezzled roughly
$200,000 of program funds to pay for personal expenses by writing checks from the
program payable to herseif; using the program’s debit and credit cards for cash
withdrawals and personal purchases: and using the program’s general bank account to
pay for her personal credit cards via electronic payment. See id. The LSC OIG recently
referred this matter (o the United States Department of Justice for prosecution under
federal laws.

There is no rcason why congressionally-appropriated LSC funds should lose their federal
character for purposcs of allowing federal prosccutions in cascs of bribery, theft, {raud, or
embezzlement. Moreover, in this respect H.R. 3764 runs directly counter to the intent of
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Congress, as expressed in the recently-cnacted Inspector General Reform Act of 2008, to
enhance the authority of federal Inspectors General to root out waste, fraud, and abuse in
tederally-tfunded programs.

To rectity this deficiency in H.R. 3764, [ recommend that the Committee adopt a
provision similar to Section 504(a)(19) of the 1996 Act, but modified to correct certain
deficiencies of Section 504(a)(19).

Although there is no indication in the legislative history of the 1996 Act why the specific
statutory references were omitted from the appropriations rider that ultimately became
Section 504(a)(19) (following the veto of two previous appropriations bills), it is clear
that LSC took its cue from the cognate provisions in the pre-1996 reauthorization bills
when it published its regulations implementing Section 504(a)(19). See 62 Fed. Reg.
19424, 19425 (noting that H.R. 1806 “cxpressly cites most of the laws included in this
part™).

Nevertheless. while Section 504(a)(19) requires that grantees agree to be bound by a/l
federal statutes relating to the proper use of federal funds, LSC’s implementing
regulations, at 45 C.F.R. § 1640, do not identify all federal statutes relating to the proper
use of federal funds.

In particular, the regulations contain no mention of 18 U.S.C. § 666, which is the primary
federal statute to prosecute cases involving theft or bribery involving non-federal officials
who have been entrusted to administer federal funds. It was enacted to “fill a gap caused
by the difficulty of tracing federal monies™ in prosecutions undertaken pursuant to 18
U.S.C. § 641. which covers theft or embezzlement of federal property. United States v.
Westmoreland, 841 F.2d 572, 576 (5'h Cir. 1988). As the Senate Report on Section 666
explained:

[T]here is no statute of general applicability in this area, and thefts from
other organizations or governments receiving Federal financial
assistance can be prosecuted under the general thefl of Federal property
statute. 18 U.S.C. § 641, only if it can be shown that the property stolen
is property of the United States. In many cases, such prosecution is
impossible because title has passed to the recipient before the property
is stolen, or the funds are so commingled that the Federal character of
the funds cannot be shown. This situation gives rise to a scrious gap in
the law, since even though title to the monies may have passed, the
Federal Government clearly retains a strong interest in assuring the
integrity of such program funds. Indeed, a recurring problem in this
area (as well as in the related area of bribery of the administrators of
such funds) has been that State and local prosecutors are often
unwilling to commit their limited resources to pursue such thefts,
deeming the United States the principal party aggrieved.
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S.Rep. No. 225, 98th Cong., 2d Sess. 369, reprinted in 1984 U.S. Code Cong. &
Admin. News 3182, 3510, as quoted in Westmoreland, 841 F.2d at 576-77.

Given the widely-recognized inadequacy of Scction 641 for the prosecution of thefts of
federal grant funds by non-federal officials, and the evident Congressional intent to
include Section 666 among those federal laws which were to be made applicable to LSC
funds by Section 504(a)(19) of the 1996 Act. see H.R. 2039, 102™ Cong., 2™ Sess.. at §
4: H.R. 2644, 103" Cong., 1* Sess., § 4: HR. 1806, 104" Cong., 17 Sess., § 5: S. 1221,
104" Cong., 1 Sess., § 5 (making Section 666 applicable to LSC funds), I recommend
that H.R. 3764 correct this oversight by making Section 666 applicable to .SC funds.

Timekeeping

Other provisions of H.R. 3764 are troubling as well. For example, the bill would make it
more difficult for the LSC OIG and other monitors to ascertain the source of funding
behind grantee activities by repealing current statutory provisions that require recipients
to account separately for receipts and disbursements of LSC and non-LSC funds. In
addition, the bill would repeal the current statutory requirement that grantees make their
timekeeping records available to monitors. Pub. L. 104-134, § 504(a)(10)(A)-(C).

Prior to the 1996 Act, LSC grantees were required to account for and report receipts and
disbursements of non-LSC funds as “separate and distinct™ from LSC funds. In the
absence of any timekeeping requirement for recipient staff, however, it was difficult for
an outside monitor (o assess whether LSC funds had been used for prohibited purposes.

Section 504(a)(10) of the 1996 Act went some way toward remedying this situation by
requiring recipients to “maintain records of time spent on each case or matter”; account
for funds received from sources other than LSC “as receipts and disbursements . . .
separate and distinct from Corporation funds™: and make their timekeeping records
available to auditors and other monitors (including the LSC OIG). Sce Pub. L. 104-134,
Section 504(a)(10)}A)-(C).

H.R. 3764. however, would make it even more difficult than at present for monitors to
ascertain the source of funding behind grantee activities. In place of Section 504(a)(10)’s
somewhat detailed recordkeeping requirements, Section 11 of H.R. 3764 would merely
require LSC to ensure that “all attorneys and paralegals employed by a recipient . . .
maintain records of time spent on each case or matter supported in whole or in part with
funds provided under this title.”

Not only would H.R. 3764 fail to improve grantees” accountability for LSC funds; it
would actually repeal the current statutory requirement that grantees make their
timekeeping records available to monitors. Pub. L. 104-134, § 504(a)(10)(A)-(C).

What is more, H.R. 3764 would loosen these accountability requirements at the same

time as it would repeal the 1996 Act’s restrictions on grantees’ use of non-L.SC (unds for
restricted activities. In combination, these two innovations would make it nearly

14
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impossible for the OIG or any other monitor to ensure that LSC funds are not being spent
in furtherance of prohibited activities. The LSC OIG has surfaced a number of problems
in recent years indicating more oversight is required, not less.

By seriously weakening the OIG’s ability to monitor grantees’ use of federal dollars, this
provision of H.R. 3764 runs directly counter to the intent of Congress, as expressed in the
Inspector General Reform Act of 2008, to enhance the authority of federal Inspectors
General to root out waste, fraud, and abuse in federally-funded programs.

To remedy this deficiency in H.R. 3764, I recommend that, at the very least, the bill be
amended to include the timekeeping requirements set forth in Section 504(a)(10) of the
1996 Act. In addition, given LSC’s past disinclination to amend its Part 1635 regulations
to require grantees to implement a timekeeping system that links employee time records
to the relevant funding source, the OIG recommends that the bill be amended to include
such a requirement in the LSC Act itself, a requirement that would greatly increase
accountability for the use of funds throughout the LSC-funded legal services delivery
system.

Competition

H.R. 3764 would eliminate a number of statutory provisions that Congress has put in
place in an attempt to bring about competition in the LSC grant award process. These
provisions, which Congress inserted in the 1996 and 1998 LSC Appropriations Acts,
require that LSC mandate publicly announced grant competitions; consider a grantee’s
history of compliance (or noncompliance) with applicable statutes and regulations when
making grant award decisions; avoid giving preferential treatment to previous grantees;
and institute a new selection process upon a finding of noncompliance. They also allow
LSC to debar a recipient for good cause.

In place of these pro-competition provisions, H.R. 3764 would require only that LSC
ensure basic field grants are distributed “on the basis of a system of competitive bidding,
in accordance with Legal Services Corporation regulations . . ..”

Prior to enactment of the Omnibus Consolidated Rescissions and Appropriations Act of
1996, Pub.L. No. 104-134 (1996) (1996 Act”). incumbent LSC grantees enjoyed
presumptive refunding by virtue of two provisions of the LSC Act. First, Section
1007(a)9) of the LSC Act requires the Corporation to ensure that each recipient applying
for refunding “is provided interim funding necessary to maintain its current level of
activities” until the refunding has been approved and the funds have been received by the
grantee, or the application has been finally denied. See 42 U.S.C. § 2996f(a)(9). Second.
Section 1011 of the Act prohibits LSC from terminating a grant or denying a refunding
application unless the recipient “has been afforded reasonable notice and opportunity for
a timely. full and fair hearing....” 42 U.S.C. § 2996j(2).

Section 503(b) of the 1996 Act abolished the presumptive refunding regime and required
LSC to implement a competitive selection process in the awarding of grants.
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Section 503(c) of the 1996 Act, in turn, required LSC to issue implementing regulations
specifying certain selection criteria for grantees competing for LSC grants, including:

(1) a demonstration of a full understanding of the basic legal needs of
the eligible clients to be served and a demonstration of the capability of
serving the needs; the quality, feasibility, and cost effectiveness of a
plan submitted by an applicant for the delivery of legal assistance to the
eligible clients to be served; and (2) the experience of the Legal
Services Corporation with the applicant, if the applicant has previously
received financial assistance from the Corporation, including the record
ol the applicant of past compliance with Corporation policies, practices,
and restrictions.

Pursuant to Section 503(d). such regulations must

ensure that timely notice regarding an opportunity to submit an
application for such an award is published in periodicals of local and
State bar associations and in at least 1 daily newspaper of general
circulation in the area to be served by the person or entity receiving the
award.

In addition. Section 503(e) provides: “No person or entity that was previously awarded a
grant or contract by the Legal Services Corporation for the provision of legal assistance
may be given any preference in the competitive selection process.”

LSC issued the required regulations, establishing a competitive grant application process
that implements the requirements of Section 503. See 45 C.F.R. § 1634 (requiring LSC

to consider compliance history in grant award process; mandating public notice of grant
availability: and forbidding preferences to incumbent grantees).

In LSC’s 1998 appropriation Congress added additional requircments to the competitive
selection process. Section 501(b) of the 1998 Commerce, State, and Justice
Appropriations Act, Pub. L. 105-116 (1998 Act”), bolstered LSC’s ability to implement
a competitive grant application process by rendering Sections 1007(a)(9) and 1011 of the
LSC Act inapplicable to the competitive selection process.

In addition, Section 501(c) ot the 1998 Act provides that the Corporation may institute a
new competitive selection process for a recipient’s service area during the grant term if it
finds, after notice and an opportunity for the recipient to be heard, that the recipient has
failed 1o comply with the LSC Act or any other applicable statute.

Finally, Section 504 of the 1998 Act gives the Corporation authority to debar recipients
(“on a showing of good cause™) from receiving additional LSC grants, provided the
recipient has received notice and an oppertunity to be heard.
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H.R. 3764 would dclete Section 1007(a)(9) and render inapplicable all provisions
contained in the 1996 and 1998 Acts, while re-activating Section 1011 of the LSC Act,
which requires that grantees be afforded notice and a hearing before funding is suspended
or terminated, or an application for refunding denied. See 42 U.S.C. § 2996;.

Thus, although Section 11 of H.R. 3764 would require that LSC ensure basic field grants

are distributed “on the basis of a system of competitive bidding, in accordance with Legal
Services Corporation regulations,” H.R. 3764 in fact removes all the statutory provisions

that have been put in place to encourage and implement actual competition.

Morcover. under H.R. 3764, LSC would once again be required to comply with the time-
consuming procedures of Section 1011 of the LSC Act before it could deny an
application for refunding, or terminate or suspend a grantce’s funding. This provision
runs directly counter to the effort to promote competition for LSC grants, and would
severely limit the Corporation’s ability to deal with grantees engaging in fraudulent
practices; non-performing grantees; and grantees failing to comply with the requirements
of federal law. (Although these provisions do not directly affect matters within the OIG™s
jurisdiction, we have a duty to comment on them because of their tendency to increase
the number of opportunities for fraud, waste and abuse within LSC programs and their
effect on the efficiency and effectiveness of LSC programs and operations.)

In addition, while LSC regulations currently embody the requirements of Section 503 of
the 1996 Act, there is nothing in H.R. 3764 requiring that future LSC regulations
mandate publicly announced grant competitions: require consideration of a grantee’s
history of compliance (or noncompliance) with applicable statutes and regulations when
making grant award decisions: avoid giving preferential treatment to previous grantecs;
or allow the Corporation to institute a new selection process upon a finding of
noncompliance, or debar a recipient for good cause.

Although there is currently little competition for LSC grants despite Section 503°s
mandate, H.R. 3764 would unnecessarily diminish the likelihood of any future
competition by removing entirely the competition standards put in place by the 1996 and
1998 Acts. and reinstating the cumbersome procedures mandated by Section 1011 of the
LSC Act.

To remedy the foregoing deficiencies in H.R. 3764, the 1.SC OIG recommends that H.R.
3764 be amended to include a competition requirement that. at the very least. forbids
preferential treatment for incumbent grantees; mandates public notice of grant
availability: and requires the Corporation to consider a grantee’s compliance history
when making grant award decisions.

In addition, the LSC OIG recommends that the competition provisions of the 1996 and
1998 Acts be included so as to facilitate the competitive process and remove unnecessary
barriers to recompetition in the event an incumbent grantee is failing to comply with the
LSC Act or other applicable statutes.
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Finally, the 1.SC OIG recommends that, in the interests of promoting competition for
LSC grants, Section 1011 of the LSC Act be deleted.

Conclusion

By weakening the LSC OIG's oversight role in grantee audits, depriving LSC funds of their
federal character, and limiting the LSC OIG’s access to grantee records, many of the
provisions of H.R. 3764 run directly counter to Congress’ intent, as expressed in the recently-
enacted Inspector General Reform Act of 2008, to enhance the authority of federal Inspectors
General to root out waste, fraud, and abusc in federally-funded programs.

This is worrisome given that the appropriations authorized for LSC under H.R. 3764 would
be roughly double the Corporation’s current appropriation. It is also troubling in light of
recent reports issued by the Government Accountability Office strongly indicating that LSC
needs to implement improved governance and accountability practices, and to improve its
graniee oversight practices. See August 2007 GAO Report, Legal Services Corporation:
Governance and Accountability Practices Need 1o Be Modernized and Strengthened, GAO-
07-993; December 2007 GAO Report, Legal Services Corporation: Improved Internal
Controls Needed in Grants Management and Oversight, GAO-08-37. See also 7/7/09 Audit
of Legal Services Corporation’s Consultant Contracts (finding that LSC did not regularly
follow its own written policies and procedures on consultant contracting process, and may
havc entered into independent contractor agreements with individuals who should have been
classified as employees under IRS rules); 8/10/09 Report on Selected Internal Controls,
Legal Aid of Northwest Texas (finding unsupported expenditure of $188,522 by Legal Aid of
North West Texas for multi-story stone wall composed of imported Italian stone).

1 appreciate the opportunity to offer my views on this proposed legislation, and I am hopeful
that some consensus can be achieved on the issues I outlined above. Accountability,
responsibility and transparency in the expenditure of taxpayer dollars should not be a
controversial issue. 1 stand ready to assist the committee in incorporating the changes 1 have
outlined above to ensure the 1.SC Office of Inspector General can truly function as the
“strong right arm™ of the Legal Services Corporation, helping to ensure the most efficient and
ctfective use of limited federal funds for the Corporation’s critical mission: “Equal Justice
for AlL."
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Mr. CoHEN. Thank you, Mr. Schanz. I appreciate your service
and your statements.

Our third witness is Mr. Kenneth Boehm. Mr. Boehm is the full-
time chairman of the National Legal and Policy Center in Falls
Church, Virginia since 1994. Previously he was in a senior position
in Legal Services Corporation, from 1991 to 1994, assistant to the
president of LSC and counsel to the board of directors.

He has received his J.D. and since then he has been a prosecutor
in Chester County, Pennsylvania; treasurer of a top 10 political ac-
tion committee; chief of staff to Representative Chris Smith, Re-
publican of New Jersey; and chairman of Citizens for Reagan—
awful young to have done that.

In addition to his legal career, Mr. Boehm spent 5 years as an
award-winning radio talk show host on Philadelphia’s WWDB. His
broadcast experience—guest commentator at NPR and guest inter-
views on more than 500 radio and TV programs.

We appreciate your being here and look forward to your melo-
dious voice. I believe you need to turn on the microphone.

TESTIMONY OF KENNETH F. BOEHM, CHAIRMAN,
NATIONAL LEGAL AND POLICY CENTER

Mr. BOEHM. There we go. So much for my broadcasting back-
ground.

Mr. Chairman, Congressman Franks and distinguished Members
of the Subcommittee, I want to thank you for this opportunity to
testify this morning on the proposed reauthorization of the Legal
Services Corporation.

If there is one thing that everybody familiar with the Legal Serv-
ices program knows, it is that it has had a very troubled history.
A lot of this has been commented on—the GAO studies, the other
problems, et cetera.

One of the reasons that we are here today is because this pro-
gram has not been—was last reauthorized in 1977, authorization
that expired in 1980. There are few Federal programs out there
that have been unauthorized for some 30 years.

The reason——

Mr. COHEN. We talk through that.

Mr. BoEHM. Oh, okay. The reason that it has been unauthorized
for so long is because of these controversies. It reached a head in
1996 when there were deep cuts in the program. Actually, the
House budget resolution called for phasing it out over 3 years.

The people who supported Legal Services said, “It is time for an
historic compromise. The compromise is this. Let’s do away with a
lot of the more controversial programs—Ilobbying, congressional re-
districting, the class actions, prisoner litigation—you name it—and
in return for that, we will see how they do, see if these reforms
stick, and let’s press ahead.”

That is, in fact, what happened. And most of these reforms have
been repeating year after year since 1996. There has been a broad
bipartisan coalition. There has been no real effort to gut them in
any substantial way. And that brings us to today.

The problem I have with the proposed reauthorization is it basi-
cally would eliminate or weaken almost all of the 1996 reforms. We
won’t have to wonder what will happen if that occurs, because we
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just have to look at what happened before the reforms were in
place.

One of the problems were these series of legal actions that don’t
have to do with the day-to-day legal service of the poor that gen-
erated most of the problems. It is almost an 80-20 Pareto principle.
Eighty percent of the problems came from 20 percent of the cases,
but it was those 20 percent that got an awful lot of attention.

Prisoner lawsuits—now the current reauthorization would allow
them with the exception of prisoner conditions. This was highly
controversial.

You had a situation in a Pennsylvania prison where a triple mur-
derer was released back to the general population through the good
services of Legal Services and in a prison break attempt took 30-
something hostages. The governor really was very, very upset with
that. He later became attorney general of the United States. And
it received a lot of bad publicity.

I would argue that in a time and date when we have so many
unemployed and so much traditional legal services to be done, this
is the last time to be wasting scarce resources on civil lawsuits on
behalf of prisoners.

The real outrage is one—I think is congressional redistricting, or
any legislative redistricting. Incredible as it seems, Legal Services
has been involved in this area. When this reform was proposed,
even Congressman Barney Frank said, “I don’t know what Legal
Services lawyers are doing in congressional redistricting cases.” It
is not like the poor people are wading into the offices saying we feel
malapportioned, we think the 16th Congressional District should
look like this, as opposed to this.

On top of that, one of the problems with these cases is they are
very, very expensive, with computer models and the rest of it. It
is hard to say it is not a politicized program if it is doing something
as political as redistricting. It is hard to imagine anything less
tinged with partisanship than that.

Another argument is drug-related evictions for public housing.
This was another hot-button issue. Legal Services was more in-
volved than any other single group of legal groups in thwarting
drug-related evictions up to the 1996 reforms. And the rule was
that—that came in 1996 you can’t participate in these at all.

The new proposed reauthorization allows them to get back in but
draws the line at convicted drug dealers. Well, convicted drug deal-
ers aren’t going to be in that public housing. They are generally
going to be in other public housing. And usually, they are not even
client eligible at all because they tend to have cash income that
makes them uneligible.

I couldn’t begin to understand why Legal Services would go back
into this very controversial area and yet allowed under this legisla-
tion.

Then you have class action lawsuits. The reason they were re-
stricted was because so many of them were very, very highly polit-
ical. In many cases you could argue against the interests of the
poor.

One of the more celebrated ones was a class action lawsuit in the
case of Atlanta public housing in which case they were trying to
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screen out violent criminals from becoming tenants in public hous-
ing.

Legal Services brought a very expensive class action lawsuit to
try to stop that. I don’t think if you polled the average public hous-
ing person they want violent criminals in their public housing unit,
and yet Legal Services was involved.

And so class actions has been for the last—since 1996 restricted
and, again, I think opening the door back to that is a backwards
step.

Lobbying, the same argument. The bill would allow lobbying with
non-Federal funds. The trick there is—or the real issue there is
who picks what is lobbied on. It would be the Legal Services law-
yers. And again, I think you could make a good argument when
they were lobbying they were lobbying on a lot of things that an
awful lot of poor people would not agree with.

The most important provision of all is the one that says that you
cannot do with non-LSC funds—the restriction—you cannot do
with non-LSC funds what you can’t do with LSC funds.

And the reason that that was a problem up to 1996 was that so
many of the individuals that were involved in Legal Services at the
time, frankly, didn’t—you couldn’t tell whether it was Federal
money or other money, and the tools weren’t there. The oversight
wasn’t there. And so that was a major problem.

If you allowed it, essentially it would be anything goes, and they
would be doing lots of restricted activities and it would be impos-
sible to sort it out.

The final argument I would make is this, that we are going back-
ward when we eliminate all these common-sense restrictions, and
we should instead keep them.

And I think ultimately Legal Services would have a better
chance of getting funding if it weren’t engaged in these highly po-
litical and controversial subjects and instead was actually helping
the traditional legal needs of the poor. Thank you.

[The prepared statement of Mr. Boehm follows:]
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Mr. Chairman, Congressman Franks and distinguished members of the
subcommittee, thank you for this opportunity to testify on the proposed reauthorization of
the Legal Services Corporation and HR. 3764, the “Civil Access to Justice Act of 2009.”

My name is Ken Boehm and T am Chairman of the National Legal and Policy
Center in Falls Church, Virginia. From 1989 to 1994, I served in senior management
positions at the Legal Services Corporation. From 1991 to 1994, T was Counsel to the
Legal Services Corporation Board of Directors.

If there’s one thing everyone familiar with the history of the Legal Services
Corporation (LSC) can agree on, it’s that it has been one of the most controversial federal
programs.

Just the fact that it was last reauthorized in 1977 — an authorization that expired in
1980 — speaks volumes as to LSC’s contentious record.

Few federal programs have the dubious distinction of going some 30 years
without reauthorization.

Over the past 30 years, Congress has made attempt after attempt to reform the
Legal Services program. Oversight hearings on wasteful spending and questionable
activities have frequently followed GAO audits or investigations showing serious
problems.

By the mid-1990s more than 80 national organizations had asked Congress to take
action against the controversial program. Among these groups were the National
Federation of Independent Business, American Farm Bureau Federation, National Rifle
Association, National Taxpayers Union, U.S. Chamber of Commerce and other
organizations representing many millions of Americans.

After a rising tide of complaints about the problem-plagued program, the House
of Representatives Fiscal Year 1996 budget resolution proposed a three-year phase out of
funding. Appropriations of $276 million in FY 1996, $141 million in FY 1997 and
elimination in FY 1998 was recommended.

The report of the House Budget Committee stated:

“Too often...lawyers funded through federal LSC grants
have focused on political causes and class action lawsuits
rather than helping the poor solve their legal problems...
A phase out of federal funding for LSC will not eliminate
free legal aid for the poor. State and local governments, bar
associations, and other organizations already provide
substantial legal aid to the poor.”

(H.Rept. 104-120)
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Congress then proceeded to show it meant business by voting for deep funding
cuts in the FY 1996 LSC appropriations.

A Congressional consensus quickly developed that LSC programs should
continue to be funded but only if there were extensive reforms to eliminate the wide
variety of political and abusive practices which had plagued the program.

This consensus for broad reform was incorporated into the Fiscal Year 1996
appropriations law for LSC, Public Law 104-134. LSC promulgated regulations to cover
the many reforms.

With only several modifications, these reforms and restrictions were subsequently
incorporated into all subsequent LSC appropriations and have had broad, bipartisan
support.

Under appropriations law, Legal Services programs funded by LSC may not:

. engage in legislative redistricting activities or litigation

. attempt to influence regulatory, legislative or adjudicative action at
the federal, state or local level

. attempt to influence oversight proceedings of the LSC

. initiate or participate in any class action

. represent certain categories of aliens, except that nonfederal funds

could be used to represent aliens who have been victims of
domestic violence

. conduct advocacy training on a public policy issue or encourage
political activities, strikes, or demonstrations

. claim or collect attorneys’ fees

. engage in litigation related to abortion

. represent federal, state or local prisoners

. represent clients in eviction proceedings if they have been evicted
from public housing because of drug-related activities

. solicit clients

. use non-LSC funds to engage in activities prohibited with LSC

funds unless specifically allowed by law and regulation

Appropriations law from 1996 forward also required LSC to set up a program of
competition for LSC grants to end the practice of presumptive refunding. Prior to this
reform, Legal Services programs almost uniformly received their grants regardless of
whether they were doing a good job or not.

H.R. 3764 would also eliminate the provision, first passed in 1998 as an
appropriations rider, which requires LSC and its programs to disclose the court cases
brought by LSC-funded attorneys. Apparently, the belief is that the Congress, the media
and the taxpayers are not entitled to know what cases federal taxes fund.
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H.R. 3764 would largely eliminate or weaken most of the reforms that have been
in place with bipartisan support since 1996.

It would also significantly weaken transparency and accountability of both LSC
and the programs it funds while promoting a dramatic increase in LSC funding as well as
a substantial pay increase for the LSC President.

H.R. 3764: Eliminating or Weakening Most of the 1996 Reforms

The Legal Services reforms enacted in 1996 have remained largely intact since
then.

They were passed with bipartisan support and have passed as part of the LSC
appropriations law every year since — regardless of which party controlled the House and
Senate.

HR. 3764 would eliminate or weaken most of the reforms and would make any
kind of objective oversight of the Legal Services program virtually impossible.

At a time when the escalating federal deficit and the ballooning expenditures for
entitlement programs are creating more pressure than ever to rein in discretionary
spending, this legislation would mean the largest increase in LSC spending ever while
guaranteeing that the types of controversies that almost sunk all federal spending for LSC
in the 1990s return in full force.

When future Congresses are looking for places to cut discretionary federal
funding, this legislation — if passed — is certain to put a giant bill’s eye on LSC funding.

We do not have to wonder what kinds of controversies will return. All we need
do is examine what Legal Services lawyers were doing before the 1996 reforms.

Prisoner lawsuits

H.R. 3764 will largely repeal the restriction against using money intended to help
the poor with their day-to-day legal needs to file lawsuits on behalf of prisoners at the
local, state and federal levels. The only concession is to continue to prohibit activities
related to prison conditions.

This gutting of the restriction against prisoner lawsuits will allow Legal Services
lawyers to once again get involved in highly controversial cases which outraged the
public and Congress prior to the 1996 reforms.

Consider some of the cases in which Legal Services lawyers were involved before
Congress clamped down. LSC-funded lawyers:
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. sued a prison for punishing a prisoner planning a riot (Cook v.
Lehman, 863 F.Supp. 207 (E.D. Penn. 1994)

. sued a prison for extending an inmate’s sentence for attempting to
escape (Mayner v. Callahan, 873 F.2d 1300, 9" Cir. 1989)

. sued a Florida county prison for placing an inmate caught
planning to escape in solitary confinement (Chandler v. Baird, 926
F.2d 1057, U.S. App Ct, 1991)

. sought social security disability benefits for a convicted felon in a
home-monitoring program with an electronic tether. The court
rejected the reasoning of the Legal Services lawyer in the case,
stating that the felon was not on parole and was still serving his
sentence. (Calaf v. Secretary of HHS, US Dist. Ct., 1994)

. represented convicted cop-killer Joseph Bowen who was placed in
solitary confinement after murdering the warden and deputy
warden of a Pennsylvania prison. Legal Services lawyers got the
murderer returned to the general prison population where Bowen
and three other inmates held 38 people as hostage following a
botched prison escape attempt. Pennsylvania’s Governor
Thornburgh stated, “Never again should government permit
‘cause’ groups...to place the purported rights of vicious criminals
above the safety of law enforcement and correction officers.”
(Jerry Flint, “Friends in Court,” Forbes, Dec. 21,1981, page 34.)

. sued Tennessee for delaying the parole of a violent prisoner. The
inmate was found guilty of assaulting a guard and had his parole
postponed. Although state law gives prison officials broad
authority to adjust inmate sentences within the full sentence
originally imposed, Legal Services tried to argue that authorities
violated their client’s rights for vague bureaucratic reasons. A state
appeals court dismissed the case as groundless. (Green v.
Reynolds, Tenn. App. Ct. 1991)

. filed an amicus curiae brief in a Michigan case arguing that the
Michigan Dept. of Corrections was obligated to provide female
prisoners free legal representation in child custody cases. A federal
appeals court rejected this argument, ruling that the Constitution
only mandates legal assistance for prisoners in criminal cases. The
court concluded “if the ordinary law-abiding Michigander has no
constitutional right” to a lawyer in civil cases, neither does a
convict. (Glover v. Johnson, 75 F.3d 264, US App. Ct,, 1996)

Legislative redistricting
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H.R. 3764 has no provision to prohibit legislative redistricting activities by LSC-
funded programs and lawyers.

The enactment of the restriction as part of the 1996 reforms has to be one of the
most broadly supported restrictions of all.

I have attended many LSC appropriations and oversight hearings over the last
twenty years but I have never once heard an LSC representative argue that they need
more taxpayer funding in order to carry out lobbying and litigation with respect to
legislative redistricting.

While LSC is supposed to help the poor with their legal needs, it is hard to
imagine a less worthy use of LSC funds than something as charged with partisanship as
Congressional redistricting or any other type of legislative redistricting.

With the census under way and heated redistricting battles just around the corner,
spending anti-poverty funds on highly controversial Congressional redistricting lobbying
and litigation efforts is a remarkably sure way to show the public just how politicized and
out of control the federal Legal Services program has become.

Yet there have been activist Legal Services lawyers who have engaged in
redistricting litigation prior to the restriction. In fact, when the Legal Services
Corporation sought to restrict redistricting activities by regulation prior to the 1996
reforms, three LSC-funded programs (Texas Rural Legal Aid, California Rural Legal
Assistance and Northern Mississippi Rural Legal Services, Inc.) sued LSC in an attempt
to overturn the regulation.

One of the major controversies over the years has been the dispute as to whether
the Legal Services program should stick to helping the poor with their day-to-day legal
problems or whether it should push a political or ideological agenda.

Removing the restriction against legislative redistricting activities will send a loud
message that Legal Services is a politicized federal program which uses taxpayers’

funding to promote a political agenda.

Drug-related evictions from public housing

H.R. 3764 will largely eliminate the restriction against LSC-funded lawyers
taking legal action to stop drug-related evictions from public housing.

Prior to the 1996 restrictions in which Legal Services programs and lawyers were
prohibited from involvement in drug-related public housing evictions, activist LSC-
funded lawyers were the major obstacle to such evictions.
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After a policeman was shot to death in a n Alexandria, Virginia public housing
drug raid, Secretary of Housing and Urban Development Secretary Jack Kemp wrote to
all 3,300 public housing authorities in the country asking them about the extent of the
drug problem in public housing and what should be done. A flood of letters came back
from public housing authority officials saying that Legal Services was the chief
impediment to eliminating drug dealers from public housing.

While the problem continued to fester, public outrage mounted. By 1996, one of
the most popular of the LSC reforms was the restriction against representing anyone
charged with or convicted of a drug offense in a public housing eviction.

The public outrage didn’t stop there as the Clinton Administration supported a
tough “One Strike and You’re Out” policy designed to make it easier to evict drug
offenders from public housing. President Clinton signed the Housing Opportunity
Program Extension (“HOPE”) Act of 1996 which strengthened the ability of federally
subsidized housing projects to screen out and evict drug dealers who prey upon their law-
abiding neighbors.

The “One Strike and You’re Out” policy was drafted by Clinton’s HUD Secretary
Henry Cisneros. He argued that “the number one group of people” demanding such
toughened eviction and screening rules “are the residents themselves” who have suffered
so much from drug violence in public housing.

The H.R. 3764 language so weakens the drug-related eviction provision as to
make it essentially worthless. It restricts Legal Services involvement in drug-related
evictions in public housing only to when the “individual has been convicted in a criminal
proceeding with the illegal sale or distribution of a controlled substance.”

Compare that language to the 1996 restriction which restricts such Legal Services
involvement in drug-related public housing eviction cases in which the client is “has been
charged with the illegal sale or distribution of a controlled substance.”

The H.R. 3764 restriction would rarely come into play for the obvious reason that
someone convicted of the illegal drug sales or distribution would most likely be sent to
prison making eviction something of a minor issue.

In short, H.R. 3764 will make it more difficult to solve the problem of drug
violence in public housing. That may be a nice federal perk for drug criminals but
anyone who believes the law-abiding poor living in public housing want to slow down
drug-related evictions is out of touch with reality.

Consider the irony: a proposed piece of anti-poverty legislation that hurts the
poor.

Class action lawsuits
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H.R. 3764 does not restrict class action lawsuits.

The prohibition against class action lawsuits was a major feature of the 1996
reforms because class actions by LSC-funded programs were overwhelmingly political or
ideological in nature. Such lawsuits were so resource-intensive that they often precluded
programs from serving the day-to-day legal needs of the indigent.

Another factor contributed to the popularity of class action lawsuits with Legal
Services lawyers. Many viewed Legal Services work as a stepping stone to much better
paying positions in private practice. Class action skills are much better compensated than
skill in assisting poor individuals with legal needs such as landlord tenant law, welfare
benefits, and the like.

This attitude that routine legal services for the poor are not the mission of LSC-
funded programs was expressed by a former Legal Services lawyer Mike Daniels who
spoke out against the effort by Congress to direct the program back to traditional legal
services:

“I don’t know how you justify taking federal money to provide
routine legal services. There are other lawyers who will do those
services.” (Dallas Morning News, Aug. 21, 1996, page 25A)

Prior to the restrictions, LSC-funded lawyers used class action lawsuits to:

. challenge Atlanta Housing Authority’s policy of denying
housing to persons with criminal backgrounds (Bonner v. Atlanta
Housing Authority, N.D. Ga., Oct 1995)

. sue Pennsylvania when Gov. Casey cut off some welfare benefits
to able-bodied adults if they had no children and were fit to work
(Legal Intelligencer, Aug. 4, 1994)

. sue INS to prevent enforcement of INS regulations denying
participation in the Seasonal Agricultural Workers program to
aliens convicted of a felony or more than two misdemeanors.
(Naranjo-Aguilera v. INS, No. §-91-1462 EKG/GGH, Eastern
District of California, June 29, 1992)

Lobbying

H.R. 3764 puts the Legal Services program back in the controversial lobbying
business by allowing lobbying with non-federal funds.

Lobbying was restricted because it was not only a highly politicized activity but it
siphoned off Legal Services resources that should have been used to provide traditional
legal services to the poor.
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Few middle class families can afford to hire lawyers to lobby for them, yet
lobbying is rarely mentioned when Legal Services programs are seeking more taxpayer
funds.

One of the obvious problems with lobbying is that the Legal Services programs
would have a great deal of discretion as to what they take up when lobbying. It should
come as no surprise that the decision is generally to lobby on an ideological or political
issue that fits the political agenda of the LSC-funded program doing the lobbying.

Using taxpayers’ hard-earned money for a political slush fund to allow activist
lawyers to lobby is bad enough. Worse is the inclination to lobby against legislation
passed by Congress or state legislators that really does help the poor.

One example seen over and over has been the attempt by Legal Services to lobby
against efforts to eliminate welfare fraud. Apparently, Legal Services believes that
welfare fraud is a good thing for the poor. Common sense suggests otherwise.

Attorneys’ fees
H.R. 3762 ends the restriction on LSC-funded lawyers receiving attorneys’ fees.

The reform was enacted in 1996 and every subsequent year as part of LSC’s
appropriations legislation for very sound reasons.

First, laws granting attorneys’ fees were enacted generally to attract lawyers to
cases which otherwise might not attract an attorney. The Legal Services program was not
set up to recruit lawyers to compete with the private bar. If there are attorneys willing to
take a case involving a law allowing attorneys’ fees, then why should the taxpayers have
to subsidize those attorneys?

Second, Legal Services lawyers are paid a salary to provide legal advice and
representation to the indigent. One sound reason for the salary model and to restrict fees
to LSC-funded attorneys is that the selection of cases should be based on what is best for
the clients in a service area, not what is best for the bottom line of the program. To the
degree obtaining fees lures Legal Services attorneys to select such cases over more
deserving cases which do not generate fees, the case selection process becomes
corrupted.

At its core, the reason to restrict attorneys’ fees for LSC-funded lawyers is quite
similar to the reason that Legal Services lawyers are not allowed to take personal injury
contingency cases: there are plenty of lawyers only too eager to have a poor client with a
good personal injury case.

Using non-LSC funds to conduct activities forbidden with LSC funds
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H.R. 3764 eliminates the restriction against undertaking activities forbidden with
LSC funds with non-LSC funds.

This would return the Legal Services program back to the “anything goes” era
prior to the 1996 restrictions. Most LSC programs receive significant funding from
sources other than LSC. The cat and mouse game that generated endless controversy
then was for Legal Services programs to engage in almost any prohibited conduct it
wanted. When a member of the public or a Congressman complained that the program
was doing a prohibited activity, the program simply claimed that it was using non-LSC
funds.

Given the numerous hurdles to any serious investigation, especially the fact that
client files were off limits and funding is fungible, programs had wide latitude to engage
in a host of political or restricted activities.

Allowing Legal Services to get back into the game of routinely undertaking a
variety of restricted cases while claiming they were done with “other funds” creates an
unworkable system where LSC has neither the investigative tools nor the resources to
maintain the integrity of the Legal Services program. This is a victory for those who
view the Legal Services program as taxpayer subsidized-legal arm of ACORN or some
other activist group. It is a defeat for those who believe the role of the Legal Services
program is to provide needed legal help to truly deserving poor people.

If there were true accountability — such as exists in many other federal programs
which involve professional privileges — the GAO or Inspector General would have access
to attorney-client privileged files for the limited purpose of determining whether waste
fraud or abuses have occurred. The mechanism for this in the Medicaid program is to
have incoming patients agree to a limited waiver of the physician-client privilege in cases
where waste, fraud or abuse is being investigated. After all, the privilege belongs to the
client or patient, not to the attorney or doctor.

Allowing restricted activities with non-LSC funds is a sure way to have a program
with a long history of abuses return to its old habits.

H.R. 3764: Less Transparency and Accountability
At a time when national polls show increasing public disdain for out-of-control
federal spending and non-transparent government programs, H.R. 3764 offers far less

transparency and accountability for a program that hasn’t been reauthorized in 30 years
because of its dysfunctional reputation

Hiding . SC-funded Cases

Almost all cases funded by taxpayers through the federal government are readily
identifiable. This was not the case with the cases funded through LSC. The reason was
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that LSC would send its funding to programs around the country and the litigation funded
by tax dollars was filed in the names of the plaintiff and the defendant. Court case
records are not indexed by the name of the LSC-funded program that paid the lawyer.

There was no way to determine — short of spending untold hours examining every
case in a particular jurisdiction — which ones were funded by federal tax dollars.

This state of affairs meant that the public, the media and even Congress had no
knowledge as to which cases were LSC-funded cases. In an environment in which LSC-
funded lawyers chaffed at restrictions, finding restricted litigation was extremely difficult
with no rule requiring transparency and disclosure.

This changed with Public Law 105-119, the appropriations for LSC for 1998.
Section 505 of that law required disclosure of litigation funded by LSC:

(a) Not later than January 1, 1998, the Legal Services Corporation
shall implement a system of case information disclosure which shall
apply to all basic field programs which receive funds from the Legal
Services Corporation from funds appropriated in this Act.

(b) Any basic field program which receives federal funds from the Legal
Services Corporation from funds appropriated in this Act must disclose to
the public in written form, upon request, and to the Legal Services
Corporation in semiannual reports, the following information about

each case filed by its attorneys in any court:

¢)) The name and address of each party to the legal action
unless such information is protected by an order or rule of
the court or by State or Federal law or revealing such
information would put the client at risk of physical harm.

(2) The cause of action in the case

(3)  The name and address of the court in which the case was
filed and the case number assigned to the legal action.

(c) The case information disclosed in the semi-annual reports to the Legal
Services Corporation shall be subject to disclosure under section 552 of
title 5, United States Code.

This straightforward requirement regarding basic transparency in cases filed by
LSC-funded lawyers is now found in LSC regulations at 45 C.F R §1644.

Surely, Congress, the media and the public are entitled to know how taxpayer
dollars are being spent by LSC-funded lawyers.
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Yet, there is nothing in HR. 3764 to continue this requirement.

What possible legitimate reason can there be to deny disclosure of cases being
litigated with the public’s tax dollars?

Hiding information from the LSC Inspector General

H.R. 3764 severely undercuts the ability of the LSC Inspector General to promote
efficiency and accountability of LSC and its grantees and recipients.

In the past, the Government Accountability Oftice has been highly critical of the
weakness of LSC’s accountability practices as was clearly pointed out in the August 2007
GAO Report to Congressional Requestors in Legal Services Corporation: Governance
and Accountability Practices Need to be Modernized and Strengthened. GAO-07-993

Tt scarcely needs arguing but a federally funded program with a thirty year track
record of controversy and lack of accountability should have the strongest possible
oversight from a truly independent 1G if it is to have any credibility with those in
Congress tasked with oversight and funding.

T’ll leave more specific objections regarding the impact of H.R. 3764 on the
ability of the I1G to perform his job to the Inspector General.

It is appropriate to point out that if there is a common thread through the
legislation, it is to make the program far less accountable to the public, to Congress and
to any meaningful oversight.

Put another way, the oversight needed to maintain a responsible program depends
on the type of accountability, transparency and management controls advocated in the
past by LSC 1Gs and by the Government Accountability Office. H.R. 3764 ensures that
any such oversight will be undercut severely.

H.R. 3764: More Money and a More Politicized LSC

H.R. 3764 increases the authorized funding level to $750 million.

The LSC appropriation for Fiscal Year 2010 contained in the Consolidated
Appropriations Act of 2010 (Public Law 111-117) is $420 million.

The argument for this radical increase in proposed spending is that the $750
million amount, adjusted for inflation, is equal to what LSC received in FY 1980.

Here are a few things that LSC proponents do not tell Congress when seeking
more taxpayer funding:
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. LSC provides well less than 10% of the legal services for the poor
each year. The rest comes from attorneys in private practice
providing pro bono service, private non-profits which provide legal
services to the poor, and a host of other sources. A study by a
former LSC Inspector General based on analysis of states
providing such information supports the view that most legal
services provided to the indigent does not come from LSC-funded
programs. (See Capital Research Center’s Legal Services for the
Poor: Is Federal Support Necessary?)

The less than 10% figure would be even lower if other methods of
providing access to justice for the indigent were calculated. These
other factors include contingency fee arrangements, expanded
mediation and ombudsman programs for certain types of cases and
the increases in the dollar amount of cases which can be handled
without an attorney in small claims courts in the last 30 years.

. Since the arbitrary benchmark year of 1980, the non-LSC funding
received by LSC-funded programs has grown dramatically. The
Interest on Lawyers Trust Accounts program did not exist in 1980
but by 2007 LSC-funded programs received $99.3 million in
IOLTA funds alone. Additionally there has been increased
federal funding since 1980 from a host of programs addressing the
legal needs of the poor in domestic violence cases, seniors legal
matters and even tax assistance.

. Every dollar spent on lobbying, prisoner lawsuits, stopping drug-
related evictions, congressional redistricting and other activities
restricted by the 1996 reforms which H.R. 3764 seeks to remove is
one less dollar that can be spent on traditional legal services for the
poor. The reforms forced Legal Services programs to spend more
on day-to-day legal needs of the poor and the cuts in funding
caused them to find sources of funding in addition to the federal
taxpayer.

Conclusion

H.R 3764 eviscerates most of the bipartisan reforms that have been supported by
Congress as part of LSC’s appropriations every year since 1996.

We don’t have to wonder why legal services attorneys and their allies want to
strip out the reforms that prevented them from doing prisoner litigation, stopping drug-
related evictions, lobbying for favored legislation, engaging in ideological class actions,
and a host of other controversial activities.
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They advocate removing the restrictions from those types of cases because those
are the cases they want to bring. And will bring if they get their way.

If that happens, once again Legal Services will be known as a federal program
plagued with unaccountability and controversy.

Expect more embarrassing GAO reports and audits, fights between Legal Services
programs and the LSC IG, and all manner of politicized activities.

What the opponents of reform never seem to learn is that Congress prefers to fund
programs which are accountable, transparent and which deliver services in an efficient,
economical way.

A program which doesn’t even want Congress or the public to know what cases it
brings is a program headed for disaster.

In 1996, Congressional supporters of LSC knew they had to reform the program
or risk being zeroed out.

In 2010, the threat is even greater due to ballooning deficits, endangered
entitlement programs and a mounting public disgust with federal spending.
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Mr. COHEN. Thank you, sir.

Ms. Diller is our next witness, Ms. Rebekah Diller. She is deputy
director of the Brennan Center’s Justice Program, coordinates the
Brennan Center’s legislative and public education campaign to
eliminate private money restriction on Legal Service programs and
other initiatives.

Prior to joining that center, she served as staff attorney at the
New York Civil Liberties Union Reproductive Rights Project. She
oversaw litigation and other initiatives there. She represented low-
income citizens in housing and government cases, legal service of
the elderly—basically the panoply of good things.

Now, if you would be so courteous as to watch the 5-minute limit,
I would appreciate it, and you are recognized for your testimony.

TESTIMONY OF REBEKAH DILLER, DEPUTY DIRECTOR, JUS-
TICE PROGRAM, BRENNAN CENTER FOR JUSTICE AT NYU
SCHOOL OF LAW

Ms. DILLER. Good morning, Chairman Cohen, Chairman Con-
yers, Representative Franks and other Members of the Sub-
committee. The Brennan Center thanks you for holding today’s
hearing and for permitting me to testify in support of the Civil Ac-
cess to Justice Act.

I will start by saying that we have heard various views about
particular provisions of the bill, but one thing I hope we can all
agree on is that the need right now, as others have so eloquently
testified, is tremendous.

Americans are facing foreclosure at record rates. The ranks of
the unemployed have swelled. Many of those folks are facing long-
term unemployment. And all of this is giving rise to tremendous
legal need. Often a Legal Services lawyer is a lifeline. It is the one
thing standing between a family and homelessness and a down-
ward spiral into—into more crisis.

I think it is a critical time and this bill will reinforce our Legal
Services program at a time of great need and allow for the infra-
structure to serve more people.

We heard today some claims about some old cases regarding re-
strictions. These are some cases out of a program that serves near-
ly a million people a year. I would like to tell you about how the
restrictions are affecting Legal Services clients today. And they are
affecting them in ways that have nothing to do with ideological-cru-
sade-types of cases. They are affecting them in their daily bread-
and-butter-type cases.

First of all, the most harmful restriction that we have seen has
been the restriction on non-LSC funds. This is the restriction that
says if you take one dollar from LSC, all the money you receive
from state, local governments, IOLTA programs, private donors—
all of that is restricted.

And that restriction hampers $526 million a year, or 60 percent
of the funding at LSC recipient programs. So the Federal Govern-
ment, which is in essence a minority stakeholder, if you will, here,
is dictating to all these other players how their money gets spent.

And what we have seen is that this restriction has been tremen-
dously wasteful for a system that already has scarce resources. In
many places, state and local funders have not wanted their money
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tied up by the Federal restrictions, and so they have had to form
duplicate legal aid systems, which means you are paying two sets
of rent, two computer networks, two copy machines. All of these
extra expenses could go toward serving more clients more effec-
tively.

Second of all, that restriction sends exactly the wrong message.
We should be welcoming private participation. We should be wel-
coming a leveraging of the Federal funds. And instead, it says to
private donors, “We will restrict how your money, your donations,
are spent.”

Second of all, as to the restrictions on advocacy tools, there is
simply no justification in a country that promises equal justice for
all for telling a low-income client that he or she cannot have access
to the same legal tools that are available to a client with means.

And I would like to tell you about some of the ways this has been
playing out, particularly as low-income communities and commu-
nities of color have faced crises with predatory lending and other
consumer scams.

A number of providers across the country have reported this
alarming incidence—this is just to give you one example—of fore-
closure rescue scams. These are companies that promise you that
they will refinance your mortgage. They take your money and then
they are never heard from again.

And the effective way to deal with that kind of operation would
be to bring a class action on behalf of your client and all others
who have been affected. Unfortunately, because of the restriction,
programs can’t do that. They can represent one victim at a time,
maybe achieve a result in that one particular case, but they can’t
seek the broader relief that would stop the illegal practices and
bring those companies to justice.

So instead of performing some sort of ideological screening test,
what the restriction has been doing is it has been really insulating
those who prey on the poor from accountability and from being
brought to justice.

The other thing I will just mention is we heard from the inspec-
tor general a number of suggestions for changing and improving
the bill, and I would just say that we are eager to work with Sub-
committee staff on a number of those which I think we could reach
agreements on.

The one area where I would disagree is that—is the need to ac-
cess confidential information such as client names and the like.
There has simply not been a showing that there is a need to get
that information. There is a way to ensure accountability by using
other means without violating state confidentiality protections.

Thank you, Mr. Chairman——

[The prepared statement of Ms. Diller follows:]
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The Brennan Center for Justice at NYU School of Law? thanks Chairman
Cohen and the Subcommittee on Commercial and Administrative Law for holding
this hearing and for permitting me to testify in support of The Civil Access to Justice
Act of 2009, HR. 3764. This legislation would reauthorize and revitalize the Legal
Services Corporation (“LSC™), the comerstone of our national commitment to equal
justice, and provide urgently needed relief to the most vulnerable among us.

One of our nation’s proudest traditions is that of “equal justice for all.” Yet,
the unfortunate and persistent truth is that too many Americans are at a great
disadvantage in the courts because they cannot afford to pay for attorneys on the
private market to help them in civil cases. By most estimates, 80 percent of the legal
needs of low-income people go unmet.* The current recession, with its
accompanying foreclosure epidemic, has made matters much worse by pushing more
families into poverty and by creating expanded legal need for those homeowners
facing foreclosure.

In the face of this challenge, nearly one million individuals receive help each
year from a legal services program that works extraordinarily well. LSC-funded
programs closed 889,155 cases in 2008, helping those individuals save their homes
from eviction or foreclosure, resolve child custody disputes, gain protection from
domestic violence, defend against scams that prey upon the poor, and resolve other
life-changing legal problems.”
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By reauthorizing and strengthening LSC, the Civil Access to Justice Act
would ensure that our legal aid program can serve more individuals more effectively.
By setting authorized LSC funding at the level it had reached in 1981 (adjusted for
inflation) — the last time that LSC was able to provide a minimum level of access for
people in need across the country — the Act would lay the groundwork for helping
significantly more people. By also restoring the balance on restricted activities
achieved in the original LSC Act, the bill would enable clients of LSC-funded
programs to obtain more efficient and effective assistance. Finally, the bill would
improve oversight and governance of LSC and thus strengthen the legal aid
infrastructure.

I AS THE JUSTICE GAP WIDENS, MORE NEED LEGAL HELP

As growing numbers of people slip into poverty and homelessness during the
current recession, the need to revitalize our nation’s civil legal aid system is more
urgent than ever. At the same time that needs are rising, non-LSC sources of funding
are drying up. Therefore, it is especially critical that Congress act now to reinforce
our legal aid system.

A. The Recession Has Increased the Need for Legal Aid.

Notwithstanding the clear benefits, the overwhelming majority of people who
need legal aid are unable to obtain it, due, in large part, to funding shortages. Every
year, almost one million cases are turned away by LSC-funded offices due to funding
shortages.® Study after study finds that 80 percent of the civil legal needs of low-
income people go unmet.® This “justice gap” keeps families in poverty and threatens
the stability of our court system.

The recession has made matters worse. Nearly 54 million people were
income-eligible for federally funded legal aid in 2008, up trom about 51 million just
one year before.” In harsh economic times, civil legal conflicts increase in number
and intensity, as do the adverse consequences of leaving them unresolved or resolving
them unfavorably. These are just some of the areas in which need is on the rise:

o Foreclosure and Eviction. In the first quarter of 2010, foreclosure filings
were reported on 932,234 properties, a 16 percent increase from the same
period last year; today, one in every 138 housing units in the U.S. is in some
stage of foreclosure.® Experts expect that the foreclosure rate will not level
out until 2013,” and homeowners will continue to need help negotiating
livable solutions. Civil legal aid lawyers help negotiate loan modifications,
make sure the foreclosure process is followed properly, defend against
predatory lending violations, and assist the large number of tenants who face
eviction due to foreclosures against their landlords. ™

o Domestic Violence. Organizations that provide support for victims of
domestic violence have reported more requests for help amid the recession.
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The National Domestic Abuse Hotline, headquartered in Austin, Texas,
documented a 21 percent increase in calls from the third quarter of 2007 to the
same period in 2008."

o Unemployment. In March 2010, the overall unemployment rate was 9.7
percent, up from 8.6 percent in March 2009 and 4.4 percent in March 2007."
There were 182,261 initial claims for unemployment insurance filed in
January 2010."* More than 25 percent of employees applying for
unemployment benefits today have their claims challenged — a record high.'*
For those who have lost their jobs, a legal aid lawyer can be the difference
between receiving properly owed benefits and slipping further into poverty.

o Food Stamps. From 2007 to 2009, the number of people receiving Food
Stamps jumped to 33.7 million from 26.5 million."> As applications rise, so
too does the number of people who need legal help making their way through
the process in order to feed their families.

B. Shortfalls in State Budgets and IOLTA Revenue Make the Federal
Role More Important Than Ever.

Since the creation of LSC, the federal government has funded legal services in
partnership with state and local governments, the private bar, local charities and other
donors. The federal role is all the more critical now as state-based sources of revenue
decline. After LSC grants, state-administered Interest on Lawyer Trust Account
(IOLTA) programs are the largest source of revenue for civil legal aid programs
across the country. In 2007, TOLTA income reached an all-time high of $371.2
million nationally.'® And in 2008, IOLTA revenue accounted for almost 13 percent
of the ]f%mding for the nonprofit civil legal aid programs that also receive LSC
funds.

The tremendous decline in interest rates has meant that IOLTA revenue has
plummeted. Nationally, IOLTA income fell to $284 million in 2008, a 25 percent
drop in income from 2007."® TOLTA income fell another 32 percent in 2009, to about
$92 million, spelling grant declines for legal services programs for years to come. "
Funding shortfalls resulting in layoffs, salary reductions, and office closures are being
reported2 Oby legal services programs across the country. Here are the just some of the
reports:

o Arizona. The sum of IOLTA grants awarded to legal aid programs dropped
from $2.4 million to $896,000 in 2008, from $2.4 million in 2006. Asa
result, IOLTA funding was able to support only 10 organizations in 2008, as
compared to 24 in 2007.>" Phoenix-based, LSC-funded Community Legal
Services has had to lay off 11 percent of its work force and the number of
applicants it must turn away has doubled.?® Anticipating a $100,000 drop in
TOLTA income in 2009, and further losses in 2010, LSC-funded Southern
Arizona Legal Aid imposed a hiring freeze and has left nine staff positions —
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including six attorney positions — unfilled. The organization has also scaled
. . . . . . 23
back its services, offering direct representation in fewer cases.

California. Statewide, TOLTA revenue shrunk to an estimated $7 million in
2009, down from $22 million in 2008.** At LSC-funded Bay Area Legal Aid,
an expected 50 percent cut in IOLTA funding would mean three layoffs.”

(reorgia. The total IOLTA contribution to LSC-funded Georgia Legal
Services Program in 2010 was $1.4 million, half of the prior year’s $2.8
million. Program officials expect another IOLTA drop of 50 percent in 2010-
2011.%

Massachusetts. The Massachusetts Legal Assistance Corporation (MLAC),
the largest funding source for civil legal aid in the state, cut its funding for
legal services by 54 percent from 2008 to 2009. This was prompted by a cut
of $1.5 million in state funding for MLAC and a $10 million drop in IOLTA
revenue.”” Subsequently, it was expected that client services statewide would
fall by at least 18 percent, leaving approximately 20,000 low-income
individuals and families without the legal help they need.?

New York. TOLA funding for the state’s civil legal services programs has
dropped precipitously, from $32 million in 2008 to less than $8 million in
2009 (a 75 percent decline), to an estimated $6.5 million for 2010.%
Additionally, state appropriations for civil legal services for the poor fell from
$15.3 million in FY 2007-2008 to an estimated $7.3 million in FY 2008-
2009.* For FY 2010-2011, the state’s chief judge set aside $15 million from
the judiciary’s budget to fund civil legal services, over the Governor’s
objection,* but even that additional funding would not cover recent funding
loses and increased need.

North Carolina. To stay afloat, LSC-funded Legal Aid of North Carolina has
been forced to cut 20 part-time attorney positions and freeze contributions to
staffs” retirement plans.*

CIVIL LEGAL AID MAKES A CRITICAL DIFFERENCE FOR
INDIVIDUALS AND COMMUNITIES

Providing legal representation to people in trouble and otherwise unable to

afford it has proven to be a success, both for the individuals and families that receive
the services, and for our society. The benefits of legal aid reverberate far beyond
individual cases. As Congress recognized in the original LSC Act when it stated that
“providing legal assistance to those who face an economic barrier to adequate counsel
will serve best the ends of justice” and that “for many of our citizens, the availability
of legal services has reaffirmed faith in our government and laws.”*
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Legal services lawyers provide a range of services that would otherwise be
unavailable to families facing legal problems. In foreclosure cases, for example,
lawyers help families stay in their homes or find livable, alternative solutions. In the
area of family law, legal services lawyers help victims of domestic violence gain
safety through protective and restraining orders and assist parents and other family
members fighting for custody of a child. Tn consumer cases, lawyers protect the
elderly and other vulnerable groups from unscrupulous or predatory lenders and help
people manage and renegotiate their debt. Where families are hungry or homeless,
legal services lawyers help people to appeal wrongful denials of government benefits,
allowing for access to the crucial safety net they need.

Having a lawyer makes a measurable difference in a person’s case. Studies
show that access to a lawyer often provides the critical boost that families need to
avoid homelessness, and the key factor that can enable domestic violence survivors to
reach safety and obtain financial security.™ Research reveals that a person with legal
representation is more than five-times likelier to prevail in court than a self-
represented person.”

Legal services programs also serve a critical preventive function, fending off
many of the harms that communities experience when representation is unavailable.
Thus, by tackling clients’ mental health issues, education needs, and family disputes,
they contribute to reducing re-arrests of clients with past criminal records. By
fighting evictions and foreclosures, they help enable states and localities to reduce the
costs associated with maintaining shelters, foster care, and a variety of other services
for the homeless. And by helping clients to correct unsafe living and workplace
conditions, they help to reduce government expenditures on health care.

III. THE CIVIL ACCESS TO JUSTICE ACT WOULD ENSURE THAT
LEGAL SERVICES ARE PROVIDED AS EFFICIENTLY AND
EFFECTIVELY AS POSSIBLE

At the inception of LSC, Congress placed some restrictions on the activities of
LSC-funded lawyers, but struck a balance that enabled individuals to get essential
legal work done.*® For example, Congress banned participation in certain types of
cases, including litigation related to military registration, desegregation, and attempts
to procure a “non-therapeutic abortion.””” Those restrictions remain in place and are
reinforced by this bill. However, in deference to principles of federalism, the original
LSC Act did not restrict how state or local government legal aid funds were spent.™
The Act held true to its declaration that “attorneys providing legal assistance must
have full freedom to protect the best interests of their clients.”*

However, the restrictions imposed in the 1996 appropriations process, and
renewed with some modifications since then, marked a clear departure from this
balance by sharply curtailing advocacy on behalf of legal services clients. These
restrictions cut deeply into low-income people’s capacity to secure meaningful access
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to the courts, harming them unnecessarily in predatory lending cases, cases arising
out of consumer scams, benefits problems, and other civil legal matters. Moreover,
the appropriations rider took the extraordinary step of restricting every dollar that an
LSC recipient receives from non-LSC sources, including state and local governments,
private donors, IOLTA revenue, and other sources. By restricting how state, local
and private funds are spent, the appropriations restrictions have squandered precious
funds that could have gone toward serving more in need and have intruded on the
choices available to state and local governments, as well as private foundations and
individual donors, who wish to be partners in innovative efforts to expand access to
Justice.

The Civil Access to Justice Act would remove the most onerous of the 1996
appropriations restrictions while leaving in place and, in some cases, expanding the
restrictions imposed in the original LSC Act. The legislation would restore efficiency
to the legal aid system by alleviating the need for state and private funders to
establish separate organizations to spend their funds free of the federal chokehold.
And it would ensure that low-income individuals are not barred from using legal tools
available to every other litigant.

A. The Civil Access to Justice Act Would Make Federal Dollars Go
Further By Removing the Restriction on State, Local and Private
Funds.

The “poison pill” restriction on non-LSC funds is wholly out of line with the
way the federal government treats other non-profit grantees. Many non-profits must
strictly account for federal funds, but virtually none are restricted in how they spend
their funds from other sources. In 2008, the non-LSC funds restriction tied up more
than $526 million in funding from state and local governments, private donations, and
other non-LSC sources. ** Nationally, this amounts to nearly 60 percent of the
funding at LSC recipients. The federal tail is wagging the dog.

The restriction on non-LSC funds also undercuts the important function that
state and local governments, and private donors, can play in closing the justice gap —
the restriction prohibits these local authorities from running their own justice systems
in the way that they, and their state and local partners, deem best. In certain states
with relatively greater amounts of non-LSC funding, justice planners have created
entirely separate organizations and law offices, funded by state and local public
funders and private charitable sources, and dedicated performing the categories of
work that LSC-funded programs cannot do. But, because the restriction requires this
work to be done through a physically separate organization, overhead, personnel, and
administrative costs are wasted. Dollars that could finance more services urgently
needed by families across the country are eaten up by the costs of running duplicate
offices.

To illustrate this problem, consider the example of Oregon, where legal aid
programs spend approximately $300,000 each year on duplicate costs to maintain
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physically separate offices throughout much of the state.!' If the restriction on non-

LSC funds were lifted, the redundant costs could be eliminated. The significant
savings from ending the dual operating systems would enable the legal services
organizations to provide coverage for conventional legal services cases — evictions,
domestic violence cases, predatory lending disputes — in underserved, rural parts of
the state where access to legal assistance is limited.

Removing the restriction would encourage more private donors to be brought
into the system as well. For example, Legal Services NYC has been unable to obtain
additional funds from a local foundation due to the restrictions on its representation of
immigrants. Legal Services NYC partners with 14 community-based organizations
in an innovative “Single Stop Program” that provides legal assistance and social
services together at outreach sites in community-based organizations around New
York City. This effort, which helps families keep their homes, obtain essential
medical care, qualify for emergency food benefits, and more, has been funded by a
local anti-poverty foundation. Concerned about the needs of New York’s large
immigrant population, the foundation added funding to ensure that legal assistance
would be provided regardless of immigration status. Because of the restriction on
non-LSC money, however, Legal Services NYC could not seek this added funding
from the foundation to expand this successful community-based outreach program.

B. The Bill Would Permit Cases to Be Handled More Efficiently and
Effectively by Restoring Access to Necessary Advocacy Tools.

Low-income communities face many types of legal problems that could be
addressed more effectively and efficiently were they to have access to certain legal
tools available to all other litigants. The Civil Access to Justice Act would revert to
the balance achieved in the original LSC Act. Restrictions on political advocacy
would be maintained to ensure the integrity of the program. However, families and
individuals served by LSC-funded organizations would regain equal footing in court
and would be permitted to have a voice in legislative and administrative matters
affecting them.

1. Removal of Blanket Class Actions Restriction Would Restore
Access to Rare But Necessary Device for Effective
Representation.

The Civil Access to Justice Act would remove the blanket class action
restriction in the appropriations rider. The limitation in the underlying LSC Act —
which requires approval of a project director in accordance with established policies
prior to filing such an action — would still apply.*

Class actions provide courts and litigants with an efficient mechanism for
adjudicating the similar claims of individuals who comprise a group and ensuring that
all similarly situated persons obtain relief when a defendant violates the law. This
legal tool also provides access to the courts for individuals who might not have the
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resources to bring an individual claim. In some cases, the availability of a class
action ensures that essential discovery can take place as to a defendant’s unlawful
actions.

For poor people in particular, the availability of the class action option is
critical for obtaining relief from widespread, illegal practices.* Access to justice and
legal services commissions in Georgia, Hawaii, Missouri, New Hampshire, and North
Carolina have concluded that the inability to use the class action mechanism hinders
legal services offices from providing the best possible services to their clients.™ As
the North Carolina Legal Services Planning Council has concluded, challenging some
“illegal but widespread practices” without a class action lawsuit is “impossible.”™

The class action limitation has proven to be an enormous obstacle in efforts to
combat predatory lending and consumer frauds that target low-income communities.
Legal services programs must litigate against unscrupulous players piecemeal,
helping one homeowner at a time instead of a broad class of victims. Here are some
recent examples:

e For nearly seven years Neighborhood Legal Services of Los Angeles County
(NLS-LA) has been working to rid the community of Discount Health Cards
whose promises of savings are illusory and whose attempts to profit from
medical provider referrals violates California law. NLS-LA clients Manuela
and Juan Zermeno were enticed by television advertisements to sign up with
Care Entree, a Discount Health Card company, which automatically deducted
more than $700 from their bank account despite the Zermenos’ attempt to
cancel the card when the dentists referred to them refused to provide the
promised discount. After a successful ruling in the California Court of
Appeals in the Zermenos® case,*® NLS-LA could be forced to abandon the
case because of the LSC restriction on class actions combined with recent
changes in California law requiring certain cases to be filed as a class action in
order to provide injunctive relief to protect the public from illegal and unfair
business practices and consumer scams. If that happens, thousands of low-
income uninsured Californians will continue to face pressures to buy Discount
Health Cards that give false hope of affordable health care.

o South Brooklyn Legal Services has a substantial foreclosure prevention and
anti-predatory lending practice. In its representation of homeowners, it has
observed that certain law firms representing lenders churn out dozens of
foreclosures at a time, and in the rush, file paperwork that is inadequate.
Failing to do their own due diligence, the firms bring foreclosure cases against
many properties that should not be foreclosed against in the first place. Often,
mortgages have been assigned to a different party than the one bringing the
foreclosure action. In other cases, foreclosure is commenced even though the
homeowner has entered a trial loan modification period under the federal
Home Affordable Modification Program (“HAMP”), during which time
foreclosure is prohibited. Addressing the problem that these “foreclosure
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mills” pose without a class action is nearly impossible, as is addressing the
rampant violations of HAMP. SBLS helps individual clients subject to an
improper foreclosure but is unable to help others who do not reach its doors.
As aresult, the underlying problem of improperly filed foreclosure actions
persists.

2. The Bill Would Permit a Limited Voice for Low-Income
People in Legislative and Administrative Forums.

The Civil Access to Justice Act would retain the original LSC Act’s restriction
on using any LSC or private funds for efforts to lobby administrative or legislative
bodies. However, it would permit clients of LSC recipient programs to have a limited
voice in legislative and administrative advocacy when funded by state or local
government funds.

Legal aid attorneys who see the legal problems faced by low-income
communities on a daily basis can potentially play a critical role in alerting legislatures
and other government bodies to gaps in regulation and problems in the
implementation of laws. The silencing of legal aid attorneys has had dire
consequences in the current mortgage crisis.”’

Attorneys at Maryland Legal Aid Bureau (“LAB”), for example, have
witnessed many of the lending abuses that have occurred over the last 10 years, but
restrictions on legislative and administrative advocacy have prevented them from
actively pursuing reforms.*® Under current restrictions, the only way that a legal aid
office can participate in lobbying is in response to a written request from a
lawmaker.** Because lawmakers are often unaware of this limitation and of the need
to make an extra effort to invite the participation of legal services lawyers in
legislative discussions, this highly unusual requirement can shut down
communication entirely.>

In contrast, when LAB has been able to educate lawmakers about the
problems faced by its clients — at a lawmaker’s invitation, as required by the
restrictions — it has lent a critical voice to the process on behalf of homeowners. In
2008, Maryland’s Legislature dramatically overhauled state laws regarding credit and
lending processes.’’ After an invitation, an LAB attorney was able to participate in a
state Senate committee workgroup, in which she was the only person representing the
interests of borrowers, as opposed to the lending industry. She was able to explain
how consumer protection proposals under consideration would be ineffective because
they were limited to the most extreme types of loan products and that more wide-
ranging consumer protections were necessary. This year, when Maryland’s Governor
sought to implement a mandatory settlement conference procedure for foreclosures,
LAB once again was the only voice providing provide expertise and data on what
would benefit homeowners in the process.
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C. The Civil Access to Justice Act Would Permit Some of the Most
Vulnerable Among Us to Obtain Legal Help.

The legislation would also permit some of the most vulnerable people in the
legal system to access help. By reforming some of the blanket restrictions based on
immigration status and imprisonment, the Civil Access to Justice Act would
ameliorate some of the unduly harsh consequences of the 1996 appropriations rider.
Some recent examples of the harms of these restrictions include:

o Huaitians Applying for Temporary Protected Status Unable to Obtain Help. n
the wake of the massive earthquake that hit Haiti in January 2010, the
Department of Homeland Security announced that the 100,000 to 200,000
Haitians estimated to be in the U.S. without legal documentation would be
granted Temporary Protected Status (“TPS”), a form of asylum that would
allow them to work in the U.S. for a temporary period of time and send money
back to their families in desperate need.”™ To be granted TPS, individuals are
required to fill out forms and pay multiple fees. The process is complicated
and often brings up other immigration issues for which individuals need legal
advice. But LSC-recipient programs are barred from helping, even with state
or local government funds. Many are going without help as they file for TPS,
and worse yet, some have been tricked into getting help from scam
immigration firms that are rushing into the breach..

o Unskilled Guest Workers Recruited 1o Work in U.S. Cut Off From Help When
Victimized. One of the groups hardest hit by the immigrant restriction are
those migrant workers here in the U.S. at their employer’s invitation on H-2B
visas, a visa category for unskilled, non-agricultural workers performing
seasonal or temporary jobs. H-2B visa holders were excluded from legal aid
eligibility in 1996.>* Two years ago, Congress eased the restriction slightly
and made those H-2B visa holders working in the forestry industry eligible
for legal aid.>* However, those H-2B workers employed in other industries,
such as construction, canning and tourism, remain ineligible.”> H-2B workers
often perform tasks that risk physical harm and frequently are mistreated by
emplo_yers.36 Many do not speak English and work in geographically isolated
areas.”’ Without access to legal services, they are virtually without recourse
when their rights are violated. Employers often take advantage of this fact by
misclassifying agricultural workers, who should fall under the relatively more
stringent protections of the H-2A visa program, as H-2Bs.*® LSC grantee
Texas RioGrande Legal Aid describes one case that involved an “illegal
guestworker importation scheme” in which a grower and two farm labor
contractors used over 400 H-2B workers to harvest and pack onions and
watermelons from 2001 to 2007 in south and west Texas to circumvent the
protections and benefits of the H-2A program, including access to LSC-
funded representation.” TRLA was unable to represent any of the H-2B visa
holders even though there was reason to believe that they had been abused at

10
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the hands of their employer and should have been issued visas that would
have allowed them LSC representation,®’

o Prisoner Represeniation Restriction Unnecessarily Undercuts Prisoner
Reentry FEfforts. This restriction has hampered efforts to resolve civil legal
issues, such as those related to debt and child custody, that can help persons
in prison prepare for re-entry into their communities. Michigan, for example,
has a bold and innovative Prisoner Reentry Initiative — a partnership
composed of community groups, faith-based organizations, and legal services
providers. An important component of this project is “in-reach” — going into
prisons and jails to address the problems confronting men and women prior to
release. But, even though this Michigan initiative is primarily funded with
state and private money, the Reentry Law Project of LSC-funded Legal Aid
of Western Michigan — a key legal player on the team — is barred from
representing any incarcerated person in litigation. ©' This restriction applies
even though many of the problems facing prisoners would be better addressed
during incarceration, so that citizens can move immediately into employment
and housing upon release. For example, many prisoners face the loss of
custody of their children while incarcerated and would benefit greatly from
the help of an attorney as they struggle to maintain family relationships.

V.  CONCLUSION

Never in the three and a half decades since the creation of the Legal Services
Corporation has there been a more urgent need to recommit to legal aid for the poor.
The Brennan Center urges Congress to pass the Civil Access to Justice Act of 2009
and revitalize the infrastructure of equal justice.

! This testimony was prepared with the help of Emily Savner, Research Associate in the Brennan
Center’s Justice Program.
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Mr. CoHEN. Thank you, Ms. Diller. I appreciate your testimony.

And I will now recognize myself for questions.

Mr. Levi, first of all, we—Ms. Barnett’s contract ended at the end
ﬁf 2?009. Where is the board in finding a permanent replacement for

er?

Mr. LEvi. Well, this afternoon our search committee will have its
very first meeting and will issue a request for proposals and begin
the process of getting a high-quality search firm to help us. And
then we intend to conduct a nationwide search and bring in some-
body who is absolutely outstanding, with a distinguished career, to
help in this very important problem in our country and to lead us
in an innovative and forceful way.

Mr. COHEN. As new chair of the board, what are your goals and
how do you see that the past problems can be rectified and the
plé%l‘i?c to embrace LSC and Mr. Franks to wrap his arms around
LSC

Mr. LEVI. I hope to convince our Congressman Franks to——

Mr. CoHEN. Particularly about the fraud and abuse, because that
is important to all of us.

Mr. LEvVI. Absolutely. And I would say we have—I have a num-
ber of priorities, but four in particular. The first, we do have to con-
duct a first-rate search. I have done that for other organizations.
I am confident that we can get an outstanding president in.

The second is that we have to call attention throughout the coun-
try, here and elsewhere, to the existence of this problem, encour-
aging not only Congress but the—but private individuals, the law
firms, to step up and do as much as they can to help with this situ-
ation.

The third is certainly to—and they are not in order here, but
they are my priorities—to make sure as a—look, our board wants
to make sure that our internal controls—my understanding is that
of the GAO recommendations all 17 have been addressed.

But look, we are—we are new. We are going to take a deep dive
in here and make sure to—for our own selves that appropriate con-
trols are in place, that you and the American people can have con-
fidence that money is being well and properly spent. And I look for-
ward to working closely with the inspector general on that.

And finally, we have to come up with a new strategic plan. The
current plan expires this year, and I look forward to developing
such a plan for the corporation.

Mr. CoHEN. Mr. Levi, I imagine, looking at your vitae, you do
employment law. You generally represent management.

Mr. LEVI. More often management, yes.

Mr. COHEN. Business.

Mr. LEVI. Yes.

Mr. COHEN. You don’t see any contradiction in any way in doing
that and yet looking out for the equal justice for the poor.

Mr. LEvi. Not at all. In fact, I have been in my private life in-
volved in doing just that for many, many years.

Mr. CoHEN. Thank you, sir.

I join you and Mr. Franks and others in wanting to see the
money properly spent. It galls me when I see people having trips,
monster meals, limousines on government money that should be
going to the public’s needs and particularly to the poor.
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So I appreciate the inspector general’s reports, and there are
things that are not in our bill that are in the Senate bill. I would
like to see them get into our bill and make it as strong as possible,
because that is one of the—you know, that is one of the ways you
go to hell, I think, is taking money from the poor.

Mr. ScHANZ. Yes, sir. Thank you. We have worked with both
staffs on the Senate side and the House side, and my long state-
ment for the record will include most of those amendments that we
need to have inserted into the bill to increase, not decrease, govern-
ance.

Mr. CoHEN. Thank you, sir.

Ms. Diller, let me ask you a question about—Mr. Boehm made
a point about talking about the drug situation. In drug-related
cases, the change in the law would simply say that if you are con-
victed of a drug offense. Would you remind us something about in-
nocent till proven guilty?

Ms. DILLER. Yes, Chairman. I mean, that is exactly the point.
You are innocent until proven guilty. And this legislation would
only change the existing provision to honor that principle, so that
if you have not been convicted, there are cases where charges are
brought, and then they are dropped later. People are acquitted.
And in the meantime, you can lose your home.

So the only thing that this would do is make sure that for that
set of cases where there has merely been a charge brought, you are
eligible for representation, whereas once you are convicted there is
no representation.

Mr. COHEN. And might people that have drug charges brought
against them have families and children and——

Ms. DILLER. Absolutely. I mean, the sort of classic case is the
grandmother living with her grandson or whoever:

Mr. COHEN. Right, extended family.

Ms. DILLER [continuing]. Faces eviction.

Mr. CoHEN. Is there a distinction in the law between felonies and
misdemeanors, possession and sale?

Ms. DILLER. I would have to double check that. I mean, my un-
derstanding was that this is a pretty far-reaching restriction.

Mr. COHEN. Thank you very much.

I now yield to the—Mr. Franks for 5 minutes of questioning.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Boehm, I guess the first question I would ask—I know that
of the poor who need legal services that are not able to afford it
themselves that probably only a certain percentage of them actu-
ally gain some outside help of some kind. I don’t know what that
is.

And you know, just for the record, you know, I certainly want to
do everything I can to see that the poor receive the appropriate
legal representation that they deserve under our Constitution.

With that said, I don’t know what the percentage of the total
poor that actually get help, but of those who get—that do get help,
isn’t it about 10 percent or a little less than 10 percent of them get
help from LSC?

Mr. BoEHM. That is the case, sir. There have been studies of this.
One was a study by a former LSC inspector general looking at pro
bono activities, activities representing the poor pro bono from
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groups not getting LSC funding, and the figure came out as less
than 10 percent of the poor who do get some kind of legal advice
and representation get it from Legal Services.

But there is another statistic, and it was mentioned by Ms.
Diller, which is 60 percent of the money that goes to LSC-funded
groups comes from non-LSC or non-Federal sources. So you take
those figures and you actually look at it, and it is a very small per-
centage of the poor who get money from the LSC program.

And then, when you have all of these more politicized types of
cases, prisoner cases and the rest of them, that takes away from
the money that is available to the more deserving poor, to use an
archaic phrase.

Mr. FRANKS. Yes. Well, I guess that is the point I wanted to
make, Mr. Chairman, is that, you know, those of us that object to
the Federal funds being spent in a way that it is—that is
counterindicative of what the mission statement of LSC is, do so
on the basis that as far as, you know, the private sector doing what
they can—you know, Ms. Diller mentioned that the private sector—
they want to encourage that. And certainly if this was a private en-
deavor I don’t think there would be a hearing here. You know, you
could represent who you wanted, how you wanted.

But if the Federal Government is going to take tax money from
its citizens and—you know, under a obligatory scenario and give it
to Legal Services, I think it has the right and responsibility to
make sure that there are restrictions on what they do, what orga-
nizations that they fund.

And if we have an organization that 60 percent of which is pri-
vately funded, and they help less than 10 percent of the poor who
actually get legal service help from someone, which is probably—
I don’t know what percentage of the poor actually get help, but I
am sure it is less than it should be—then you begin to understand
why there is hesitation on our part to see monies from taxpayers
go to an organization that uses it for ideological purposes rather
than the stated purpose of helping the poor.

So, Mr. Boehm, I guess I—you know, the 1996 restrictions I am
understanding have been violated using the so-called mirror cor-
porations that enable restrictions to be circumvented. I know you
have written about that. Could you explain that, that kind of un-
derscores one of the reasons why we are hesitant in this case?

Mr. BoEHM. Certainly. One of the ways that programs have dealt
with the restrictions is to set up a closely connected but legally dis-
tinct organization. And there is a set of rules within the LSC regs
as to what you can and can’t do.

There was an investigation by a prior LSC I.G. into programs
where they were working out of the same office. Individuals were
wearing both hats. The net result was lots and lots of restricted ac-
tivities were being conducted in very, very close coordination with
Legal Services.

And in one case, the rent by the non-LSC group that was doing
all the restricted activities hadn’t been paid to the federally funded
LSC group over a long period of time.

And it was basically a loophole to get around what Congress said
shouldn’t be done with Federal funding.
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Mr. FRANKS. Well, I think, again, Mr. Chairman, that is another
point that is a concern to us. The taxpayers that fund this—often-
times, you know, they are obligated to do it under the laws. They
do so to help poor people gain legal services that they need.

And so when they find themselves funding these ideological-driv-
en issues that they may not necessarily agree with, then of course
they—I think they reject that.

So my last question is can you give us a little bit of a sense of
what types of ideologically motivated lawsuits brought about the
1996 restrictions?

Mr. BoEHM. Yes. There are an awful lot of cases that I think
were ideological, if not political. There was a celebrated case in
1997 where Legal Services tried to overturn an election in Texas
by invalidating 800 absentee ballots filed by servicemen and
women.

These are people in Kosovo who were fighting for their country,
received notice that they had to answer a 20-something-page case
within 3 days because Legal Services was trying to overturn the
election.

Now, in that particular case, they also asked for attorneys’ fees,
although attorneys’ fees had just been banned. Fifty-eight United
States senators wrote a letter, and the letter was drafted by Bar-
bara Mikulski of Maryland, and it went to Janet Reno, the attorney
general, saying, “What in the world is Federal tax money going to
try to invalidate service people’s absentee ballot?” If there is any-
body in this country who should be entitled to an absentee ballot,
it is somebody serving their country.

I think that was a very celebrated case, but that illustrates the
type of mischief there can be if there aren’t, in fact, real reforms
that operate in a real way.

Mr. FRANKS. Well, thank you, Mr. Chairman. It also illustrates
how difficult it would be in the U.S. Senate without those stalwart
conservatives like Barbara Mikulski. [Laughter.]

Mr. COHEN. The gentleman’s time has expired.

I now recognize the distinguished Chairman of the Committee,
Mr. John Conyers of Michigan.

Mr. CONYERS. Thank you, Mr. Chairman.

I hesitate to bring up my relationship with the Levi family be-
cause if the distinguished gentleman from North Carolina didn’t
know the senatorial witness that came over when he was in Con-
gress, I don’t know how ancient the history would be for him to
find out that I knew his father, Ed Levi, when he was the attorney
general. That could go back to maybe the Hayes-Tilden controversy
or—— [Laughter.]

God knows where that would lead, but I think I ought to make
full disclosure before he finds this out anyway.

So I am happy to welcome Mr. Levi here today and I fondly re-
member his father. I was Subcommittee Chairman of Crime at the
time that I appeared in the Department of Justice pretty regularly
to have consultation with him.

Now, Mr. Schanz, with your background, could—we want every-
body to sleep more comfortably in their beds tonight. Could you
help Mr. Boehm out on anything that you think would make him
more receptive to the fact that moving ahead and making the im-
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provements that are embodied in the Scott legislation more palat-
able?

How can we make him feel better about this whole proposition
that brings us here today?

Mr. ScHANZ. I want to say a snide remark, but I won’t. He and
I will work behind the scenes, or me lobbying him successfully. But
the real answer to your question, Mr. Conyers, is transparency. I
mentioned that in my prepared statement. I mentioned that in my
5-minute monologue.

But I firmly believe that if the funds maintain their Federal
character all the way through the system and are transparent in
their use, then there should not be a problem that we have found
in the past in a lot of cases prior to my tenure here.

I do believe that with my staff and with a new president and a
new chairman we can make a lot of progress in the areas of ac-
countability, responsibility and transparency. Now, whether I can
convince Mr. Boehm of that remains to be seen. It depends on my
lawyerly skills, how good I still am.

Mr. CoNYERS. Well, I think for the short time that I met and
heard and know him that he is a reasonable person. And the one
thing I am so relieved about is that he did not call for a abolition
of Legal Services, and you don’t harbor that thought, or do you, sir?

Mr. BoEHM. I spent my first part of my adult career—I spent the
first part of my adult career being a supporter of Legal Services.
I wouldn’t have gone over to work there if I hadn’t. I worked for
a congressman, who was a Republican congressman, who had sup-
ported Legal Services.

Where I became very disenchanted was I saw firsthand the re-
sistance to reforms that I thought were common-sense reforms. I
think the real question is is the—is this program capable of the
types of reforms that I think would have broad bipartisan support
and then sticking to them.

My concern is that the proposed reauthorization does away with
the reforms that we have had since 1996. And I think most of them
were pretty reasonable reforms. If it can’t, I don’t believe spending
Federal money for a program that can just basically do whatever
it wants, without even releasing—one of the things that is cut out
is a list of the cases, the litigation cases.

I don’t know what policy reason you would give that the public
and the Congress and even a taxpayer shouldn’t know what cases
are litigated with Federal funds. And yet that is one of the things
that is on the cutting room floor with this legislation.

So the real answer I think is if the program were accountable
and did the reforms that I think there is broad support for, I don’t
think there would be any problem. I have got plenty of other things
to do. But if it is just going to be a blank check and do whatever
you want, including redistricting, I have serious problems with
that.

Mr. CONYERS. Mr. Levi, can you give him any comfort in this dis-
cussion?

Mr. LEvi. Well, first of all, as it relates to the spending of the
taxpayers’ money, we want to make sure that every dollar is well
spent.
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And I look forward to working with the inspector general and to
making sure and assuring us internally that we have the best prac-
tices, modern practices, brought in to LSC throughout the coun-
try—there are 136 grantees—making sure that they are conducting
their business affairs in the manner that you and we would hope.

Mr. CoNYERS. Feeling better?

Mr. BoEHM. There are a couple of other issues we need to dis-
cuss.

Mr. CoNYERS. All right. Last question. You co-founded the Na-
tional Legal and Policy Center back in 1991. You are proud of that,
I presume.

Mr. BoEHM. I was on the first board. And they were not involved
i?l any of these activities because it was a one-person operation
then.

Mr. CoNYERS. With whom did you co-found it?

Mr. BOoEHM. Peter T. Flaherty, who was its president.

Mr. CONYERS. Is he still around?

Mr. BoEHM. He is still around.

Mr. CONYERS. And then, finally, you are treasurer of one of the
10 largest political action committees in the country. What com-
mittee is that?

Mr. BoEHM. That was in 1980. I am much older than I think Mr.
Cohen thought I was. I am 60. But that was in 1980. It was the
Fund for a Conservative Majority. It was the third-largest political
action committee in the country in the 1980 election cycle.

Mr. CONYERS. And so you are—you are, rightfully so, a proud Re-
publican.

Mr. BoEHM. I have been a Republican. Sometimes I have been
proud of that. [Laughter.]

Mr. CoNYERS. Well, you are—well, let me ask you this. Are you
proud of—sometimes proud of being a conservative Republican?

Mr. BOEHM. Yes.

Mr. CONYERS. And are you other times proud of being a—proud
of being a neoconservative Republican?

Mr. BOEHM. I don’t know if I am a neoconservative, because I
don’t know what the official definition is. That used to apply to
former Democrats, I think, in the Reagan years who went over and
joined the Reagan administration.

Mr. CONYERS. Yes. I yield.

Mr. FrRaNKS. Well, neoconservative means new conservative. It
really is a—it is a liberal with a daughter in high school. [Laugh-
ter.]

Mr. BOEHM. Yes, that doesn’t apply to me. I actually started out
as a Democrat, if that makes you feel any better.

Mr. ConYERS. Well, a lot of people—dJarvis started out, I think,
as a Democrat.

Now, you believe that there is a constitutional right to everybody
receiving equal justice.

Mr. BOEHM. A constitutional right, and you do also, under the
Sixth Amendment, have a constitutional right——

Mr. CoNYERS. Right.

Mr. BOEHM [continuing]. To an attorney.

Mr. CoNYERS. Exactly. And the Sixth

Mr. BOEHM [continuing]. Criminal cases.
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Mr. CoONYERS. Exactly. And do you have an idea—are you form-
ing some ideas about a counter bill to the one that Scott’s intro-
duced? I mean, we seem to be reaching some agreements on some
very significant points here.

Would you submit to the Chairman of this Subcommittee the
ideas around which you would find a bill to continue to promote
Legal Services more to your liking?

Mr. BoEHM. Well, Congressman Conyers, I would be happy to. I
testified before a Senate Committee 2 years ago on things that can
be done that help the poor get better access to justice, and I would
be happy to forward along those ideas.

And there are a lot of very good ideas that aren’t touched in this
that I think ought to be considered that I think cross party and
ideological lines, because the real problem is getting good legal rep-
resentation is not only hard for the poor, it is hard for the middle
class.

And there is a lot of things that can be done that increase access
to justice that can only be done on the Federal level that should
be done.

And again, I would be happy, Chairman Cohen, to forward along
that information.

Mr. CoNYERS. Thank you very much.

Mr. COHEN. Thank you, Mr. Conyers.

I now recognize the gentleman from Iowa, Mr. King.

Mr. KiNG. Thank you, Mr. Chairman.

I thank the witnesses for their testimony, and I am swinging
back and forth here as I listen to this. Now that I know about Mr.
Boehm’s complete and detailed political pedigree, all the way back
30-plus years, it looks pretty stellar to me.

And I also am looking at a list here—but I direct my first ques-
tion to Mr. Schanz, and that would be as you understand this legis-
lation that is proposed that is the subject—H.R. 3764—does it re-
move the prohibition to Legal Services Corporation and engaging
in representing cases involving illegal aliens?

I am going to give you the list—illegal aliens, abortion-related
litigation, prisoner advocacy, class action lawsuits, challenges to
welfare reform, and congressional redistricting cases. Are those
prohibitions all removed, as you understand the language in the
legislation?

Mr. SCHANZ. As I understand the language, no. My concern is a
little more fundamental from an inspector general’s point of view
to being able to have the tools I need to enforce whatever restric-
tions this body—whatever Congress imposes on the Legal Services
Corporation.

I need to have access to the records. I need to have the specific
identifiers of Federal versus non-Federal funds. There is a lot
that—within the I.G. community

Mr. KiNG. Okay.

Mr. SCHANZ [continuing]. That I need to——

Mr. KiING. Excuse me.

Mr. SCHANZ [continuing]. Be able to have put into this legislation
so we don’t revert back to the days that Mr. Boehm remembers so
vividly.
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Mr. KING. And I would want you to have all of those tools to ex-
amine that thoroughly, and I would want transparency and sun-
light. So I would turn to Mr. Levi.

And of this list that I have read, is it your understanding that
these prohibitions are removed under H.R. 37647

Mr. LEvI. That is not my understanding.

Mr. KING. Could you then clarify to this Committee your under-
standing as to which provisions would be removed under 37647

Mr. LEvL. This is an issue that we are going into in terms of the
corporation’s view about restrictions, and I am concerned here be-
cause LSC is charged with enforcing the restrictions throughout
the country. And in fact, we are currently doing that in court.

We have staff in the field ensuring that our programs are com-
plying with the restrictions. So as chairman of the board, I am
really not comfortable speaking about any particular restrictions,
and we will continue to enforce the will of Congress, whatever it
would be.

Mr. KiNG. Okay. I thank you, Mr. Levi, and I am going to take
it, then, that you are not speaking to the language in the bill but
the current practice and the current statute in your response. Is
that accurate?

Mr. LeEvi. That is accurate.

Mr. KiNG. Okay, thank you. And then I would turn to Mr.
Boehm.

Your response to this—have you reviewed H.R. 3764 that was
testified to by Senator Harkin? And would you understand that it
removes restrictions?

Mr. BOEHM. It removes most of the restrictions—removes most of
the restrictions that were put in in 1996. Otherwise are modified.

On the prisoner restriction, it allows prisoner litigation but not
for prisoner conditions. With respect to illegal aliens, it broadens
the category exceptions of illegal aliens that can be represented,
but it doesn’t allow wholesale representation of illegal aliens.

One of the real problems with all of these restrictions is that—
is in the LSC act, which is if LSC does not enforce something—they
are the only legal body to do this. And this is one of the reasons
Senator Grassley has been so interested in Legal Services, is he
was involved in this battle in the 1980’s.

If LSC doesn’t enforce any restriction—illegal aliens, you name
it—nobody else has legal standing to do it. And the one time where
a program was illegally lobbying, a Federal judge did a judicial
finding that they were illegally lobbying, and Legal Services chal-
lenged that and said, “Hey, we don’t have to—we are not subject
to judicial review. We are a 501(c)(3).” And they won, and they
should have won, because legally they don’t.

And so essentially, they can do anything if LSC doesn’t enforce
it as a practical matter, and that is pretty

Mr. KiNnGg. Okay. So there are two components, then. This pro-
posed legislation loosens the restrictions, some dramatically, some
incrementally, and the point that the enforcement of the restriction
has to be within LSC themselves, then.

Mr. BOEHM. Right.

Mr. KING. And so let me pose this question, and it is really at
this point not hypothetical, under current law or under H.R. 3764




129

as proposed, could the Legal Services Corporation be enlisted to
join in a class action lawsuit challenging the constitutionally of
“Obamacare?”

Mr. BoEaM. Well, LSC itself wouldn’t do it. It would be a—a pro-
gram can do that sort of thing. If they are allowed to do class ac-
tions, and they have a client and there is waiting rooms full of cli-
ents, I don’t see why they couldn’t bring the lawsuit.

The problem is the decisions as to class actions, like lobbying,
can be very, very subjective. Unlike all other Federal benefit pro-
grams, nobody has a right to be represented by Legal Services, and
so the Legal Services lawyers have pretty wide discretion as to
which cases they will take or don’t take.

Mr. KING. Would you concede, Mr. Boehm, that I have proposed
about the most improbable case that could be taken up by LSC——

Mr. BoEEM. Well

Mr. KING [continuing]. Or their surrogates?

Mr. BOEHM [continuing]. Yes, that is pretty improbable.

Mr. KiNG. And that is because if I listened to your testimony that
it sounds to me as though LSC has been very high percentage in-
tensively populated with liberal activists. Could you explain to me
why that would be, why that is—why we are looking at this from
a political perspective?

The Chairman, Mr. Conyers, asked you a whole series of ques-
tions about your political pedigree. But as I listen to the testimony
here, I would suspect that the political pedigree of the people that
are—a significant percentage of those within LSC would be the
exact opposite of the pedigree that he has talked with you about.
Why is that? What has brought that about?

Mr. BoEHM. Well, that has been the history since it was founded.

Mr. KING. Yes.

Mr. BoEHM. It was founded as part of the Great Society. Over
the years, poor people who were home-schooling their kids who had
legal needs and met the legal definition of poor invariably found
Legal Services’ doors were closed. You know, a poor gun owner who
thought the registration rules—they wouldn’t get the time of day.

And so there always has been a double standard, and the double
standard could be enforced because the decision to take or not take
a case was so subjective and it was in the hands of the local Legal
Services

Mr. KING. Is the LSC to the right or the left of the ACLU?

Mr. BOoEHM. I think they are

Mr. CoHEN. I believe that question is beyond your knowledge.

Mr. KiNG. I would ask unanimous consent the gentleman be al-
lowed to answer the question.

Mr. CoHEN. Five minutes has expired.

Mr. KiNG. Okay.

Mr. COHEN. And so we are going to——

Mr. CONYERS. I ask unanimous consent that the gentleman be
given an additional minute.

Mr. CoHEN. We always play bad cop and good cop, and he is the
good cop.

Go ahead.

Mr. BoEHM. I appreciate that. Well, I mean, the fact of the mat-
ter is frequently in the past they joined together in cases with the
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ACLU. That is public record. There are a lot of instances of that,
SO——

Mr. KING. And an adequate answer for me, and I thank you very
much, all the witnesses.

Mr. Chairman—Chairmen, I yield back the balance of my time,
and I say thank you.

Mr. CoHEN. Thank you. Thank you, Mr. King.

Before I recognize Mr. Watt, just to the—I was a history major.
You said that Legal Services was formed during the Great Society.
Wasn’t it 19747

Mr. BOoEHM. In 1974 it became a corporation—in 1974 it became
a corporation. It was actually the Office of Legal Services in the
1960’s under the Great Society. It was very controversial. They de-
cided they would spin it off as a corporation.

And so the Legal Services program itself began in the 1960’s. I
believe it was 1966. In 1974 what happened is it became a corpora-
tion. It was reauthorized once in 1977 and then that expired in
1980 and it has been the way ever since.

Mr. CoHEN. Well, I thank you. I mean, people can define the
Great Society as being 1974. It just depends on your perspective.
But

Mr. BoEHM. Well

Mr. COHEN [continuing]. Thank you.

Mr. Watt, you are recognized.

Mr. WATT. Thank you, Mr. Chairman. I want to try to get us
back to a less philosophically based discussion here, if I can, by
asking a couple of practical questions.

Mr. Schanz, Ms. Diller objected to one aspect of—what she un-
derstood your testimony to be, having to do with personal—identi-
fication of personal information. Is this something that you would
think would be an irreconcilable problem, or did you understand
what she was saying?

Mr. ScHANZ. Yes, sir, I did.

Mr. WATT. Explain that to us a little bit and tell us how we
might be able to reconcile that.

Mr. ScHaNZ. Well, first off, I don’t think anything is
unreconcilable. Secondarily, in order for me to perform the statu-
torily required duties of an inspector general, there are instances
where in cases of fraud or embezzlement or potential fraud or em-
bezzlement I would need access to client records to be able to iden-
tify whether or not a fraud has been perpetrated on the—on the
Federal—

Mr. WATT. So—so something that gave you that access under
those circumstances might

Mr. SCHANZ. In this legislation——

Mr. WATT [continuing]. Serve the purpose.

Mr. SCHANZ [continuing]. That would be very helpful.

Mr. WATT. Yes, okay. And what is the status of your access to
that information now?

Mr. ScHANZ. We have to litigate for that, and——

Mr. WATT. So you are saying you don’t have that access to indi-
vidualized records now under existing law.

Mr. ScHANZ. That is correct.

Mr. WaTT. Okay.
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Mr. ScHANZ. We have to litigate for that.

Mr. WATT. So you are saying we need to amend existing law to
try to tweak that in such a way that you can serve your purposes.

Mr. ScHANZ. If T was to have the full powers of a presidentially
appointed inspector general, yes. I would have those powers.

Mr. WATT. All right. I am just trying to make sure I understand
what we are trying to accomplish here, and—Mr. Boehm, Ms.
Diller said—and I obviously agree—that it is a lot more efficient to
litigate cases that have a class impact rather than doing it one by
one by one, to do it as a class action.

If we can put aside for the moment the categories of things that
you would not want Legal Services to be involved in on a class ac-
tion basis, would you agree with that general basic proposition?

Mr. BoEHM. Yes, I would.

Mr. WATT. Okay. So if we could find some satisfactory way of de-
lineating the—those kinds of cases, would you have some par-
ticular problem with Legal Services having the ability to do class
action cases in some limited number of cases?

Mr. BoEHM. If you could come up, I think, with a screen or a set
of criteria that would address the thing that I think most of the
critics, especially in Congress are concerned about—that is, re-
directing the focus toward good legal services—traditional legal
services

Mr. WATT. All right. I——

Mr. BOEHM [continuing]. That is the criteria.

Mr. WATT. Yes. So but you agree that it would be more efficient
to do some categories of things through class action litigation than
to individual by individual—I mean, the two things that I think
of—I think it was Legal Services in North Carolina that actually
stopped the kind of individual by individual setting of tenants out
on the street.

But it was a class action lawsuit, as I recall, that said landlords
in general have to go through a process before they can set tenants
out on the street.

And I think it was actually a class action lawsuit in North Caro-
lina that resulted in substantial benefit to disabled veterans and
people with disabilities under—to be able to be eligible for Social
Security benefits.

Those kinds of things that are not controversial in a philo-
sophical sense you wouldn’t—you wouldn’t have any problem with.

Mr. BoEHM. I think I would go beyond that, and I would say if
those were the types of cases that Legal Services stuck to, there
wouldn’t be a controversy. The unfortunate history was

Mr. WATT. Well, I am not dwelling on how we got here. You
know, I heard a lot of discussion on how we got here. I am trying
to—I am trying to pick up here and move us beyond where we are
and get us back to some kind of rational set of rules going forward.

You know, it is just—it is hard for me to get in—involved in a
discussion about whether Legal Services is to the right of or left
of the ACLU and all of that stuff. That is history. I am trying to
figure out how we can move forward in a very constructive way.

So my time has expired, and I will—I will hopefully segue to
some more rational discussion with my colleagues down the way
here. I will yield back.
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Mr. CoHEN. Thank you, Mr. Watt. I appreciate it.

And now with the burden of having more rational discussion is
the Chairman of the Constitutional—the Committee on—on Anti-
trust, Mr. Johnson from Georgia.

Mr. JOHNSON. Well, thank you, Mr. Chairman.

And a little rationality here in the face of a lot of intellectual
gymnastics that we have been playing this morning—poor people,
people without the means to participate in our justice system, with-
out any assistance whatsoever from either government or from the
private charitable interests that exist is indeed unsettling to me.

And I am not one of those who grew up in a gilded setting as
a child—you know, nannies, trips to Europe on vacation, spending
weekends at the vacation home down on the ocean, you know, par-
ticipating in horse riding activities, polo and all of the other

Mr. CoHEN. Cotillion? Were you in cotillion?

Mr. JOHNSON. I was not even in the cotillion.

Mr. COHEN. Oh, my God.

Mr. JOHNSON. Not in the Jack and Jill or any of those organiza-
tions. And that was so unfortunate.

Mr. CoHEN. The Chairman is coming to tears. Please.

Mr. JOHNSON. I have been so deprived, and—of the finer things
in life, and—but I did get a chance to meet a couple of poor people
during my matriculation through school.

I knew some who didn’t smell the best—we used to make fun of
them—some who did not wear the finest clothes, and some who,
you know, just were good people, but they were doing their best but
their circumstances were limited.

And I have always been for the underdog. I have always been for
the people who don’t have the power. That is my prejudice. That
is where I am coming from. My views are prejudiced.

And so when we talk about waste and fraud and abuse in a $420
million budget item, Legal Services Corporation funding—and right
after I come from an Armed Services Committee hearing where at
some points the armed services has to declare a period of time for
vehicles to be turned in, Humvees, tanks, all kinds of vehicles, to
be turned into—or back into the military’s accounting system, if
you will, or inventory system, after they have been lost track of,
billions of dollars, and inspector general’s not able to eke out a sav-
ings for the taxpayers in five, $600-billion-a-year budgets, and then
I come over here and I hear from folks who want to say that—or
imply that a $420 million program is riddled with fraud and waste
and abuse.

It pains me. It makes me angry, especially knowing that there
has been a onslaught, an assault, against the Legal Services Cor-
poration and against the movement to help poor people be a part
of this system of equal justice for all, especially when I know that
since 1980 we have been getting government off the backs of the
people.

After we had a campaign kickoff in Philadelphia, Mississippi
where only 13, 14 years prior three—Viola Liuzzo from Detroit had
been murdered, Turner—I mean

Mr. CoHEN. Schwerner, Chaney and Goodman. Liuzzo made

a—
Mr. JOHNSON. Well, I think——
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Mr. COHEN. Liuzzo was an Alabama victim.

Mr. JOHNSON. Less than 13, 14 years later we have an announce-
ment for president in Philadelphia, Mississippi where those killings
took place. And then we have been opposed to any efforts to help
people, to help poor people.

I am just astounded by, you know, what I have heard here today,
the heartlessness that is on display when folks have not even met
a poor person, don’t have any feeling for them one way or the
other—mostly, though, despise them and wish that they could be
avoided.

And so those are my impressions of our political climate. It is not
about making sure that it is—government monies are used effec-
tively. It is about depriving people of their right to legal services
that they cannot afford so that business can go on as usual, so that
we can—we can continue to use our voting laws in a way so as to
deprive people of their right to vote. And our history of doing that
in this country is well documented.

And we don’t want people to be able to be able to address those
concerns through government money to LSC. We don’t want gov-
ernment funds to be used to file class action lawsuits against enti-
ties like the old Fleet Finance that was found to have engaged in
predatory lending back in the 1990’s.

If we had been able to file class action lawsuits, legal aid, against
banks that participated in predatory lending during the early years
of this century and the late years of the previous decade, we could
have avoided a $700 billion taxpayer bailout.

And so if we had been able to claim attorneys’ fees for engaging
in that litigation, then we could have had money that would re-
plenish the operation—the operating budget of LSC at no cost to
the taxpayers.

And my last comment, Mr. Chairman, is this. Here I see a letter
from the Chamber of Commerce opposing H.R. 3764 which Mr.
Scott has offered and which is a very important piece of legislation.
Chamber of Commerce, opposed.

Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, sir. I appreciate your statement.

And now Mr. Scott, the Chairman of the Subcommittee on Crimi-
nal Law and the sponsor of this legislation and distinguished
champion of justice, is recognized.

Mr. ScorT. Thank you, Mr. Chairman.

Mr. Levi, somebody made a comment—I think it was Mr.
Boehm—that the receipt of these funds would not be categorized as
Federal funds for the purpose of the antifraud statutes. Did you
want to respond to that?

Mr. LEVI. I am sorry. I am not familiar with that question. I am
sorry. I didn’t hear that.

Mr. ScHANZ. Mr. Scott, that would have been me. I do want to
correct for the record that also. As the current law exists in 1996,
the 1996 law, we do have access to client names and records
through Section 509(h). We want to see that maintained in your
piece of legislation.

The one thing as an inspector general that we have to be very
wary of is that we trace the Federal dollars. The former chairman
of the board of the LSC said, you know, find where the money goes.
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And it is part of the I.G.—that is, part of my statutory responsi-
bility—to find out where the Federal dollars—that they continue to
maintain their identity.

And that is why there has been a distinction between LSC-fund-
ed programs and restrictions inherent in that, and non-LSC funds
have been in the past subject to the same restrictions as the feder-
ally funded LSC monies.

Mr. Scort. So that if you receive Federal funds and essentially
steal it, it is not—it is a Federal offense? I am trying to understand
what—I can’t imagine Mr. Levi has a problem with someone being
charged with a Federal offense for abusing Federal funds.

Mr. LEVI. No, not at all.

Mr. Scort. And so we will—well, we will follow through with
that.

You mentioned, Mr. Schanz, the access to client names. This isn’t
the only agency that involves state bar regulations on ethics and
confidentiality. How do other agencies deal with maintaining con-
fidentiality and ethical—and avoid ethical violations and still allow
oversight and accountability? How do other agencies deal with
that?

Mr. ScHANZ. Well, my most recent example would be my 30-plus
years in the U.S. Department of Justice where we were, as an 1.G.,
able to obtain confidential informants’ names to determine whether
the funds were being protected properly or whether they were
being sold back on the street.

So we were able to, as an inspector general—in that situation we
had top-secret clearances, and in some cases M clearances, to make
sure that nothing ever came out of the 1.G.’s office that would in—
that would put into danger any confidential informant or any drug
buys——

Mr. Scort. That is confidential informant. I am talking about
normal legal representation. Do you have access to client files in
other agencies?

Mr. SCHANZ. Yes.

Mr. ScotT. And——

Mr. SCHANZ. Ones that I am aware of, yes.

Mr. ScOTT [continuing]. If we could see what you have done in
other agencies, that would help us deal with the problem we have
got with the legal aid programs.

Mr. ScHANZ. I will get back to you on that very shortly.

Mr. ScorT. Now, Ms. Diller, you mentioned the drug-related evic-
tions. If someone can prove—if a defendant can prove his inno-
cence, what happens in the meanwhile to the relatives that live in
that household?

Ms. DiLLER. Well, they may well have been evicted during that
time, because as the law stands right now, just the mere charge
of some sort of drug-related crime is enough to disqualify you from
eligibility. So when you have

Mzr. ScorT. Well, when——

Ms. DILLER [continuing]. A whole family

Mr. ScOTT [continuing]. When you say—when you say “you,” you
mean the whole family?
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Ms. DILLER. Well, that client who may have family members,
may have children living with them—they are not eligible for rep-
resentation at that point.

Mr. ScoTT. And they can be evicted. Do they have any recourse?

Ms. DILLER. At that point there is nothing you can do. And so
that is why this language would be a big improvement to address
that problem.

Mr. ScoTT. And if you are not allowing class actions, how would
you—Ms. Diller, how would you deal with systematic ripoffs, sys-
tematic abuses like failure to comply with Fair Labor Standards
Act, failure to pay minimum wage, failure to withhold Social Secu-
rity? How would you deal with that if you can’t use a class action?

Ms. DILLER. Well, you simply can’t deal with it in the most effec-
tive way. What you can do is you can represent one client at a
time, which is the most labor-intensive and inefficient way to go
about dealing with those problems.

You can’t really mount an effective deterrence to those who are
implementing these schemes on low-income communities. And you
can’t get broad widespread relief. So you can represent an indi-
vidual client, but then you have got to keep doing that over and
over and over again, and you don’t reach as many people.

Mr. Scort. Thank you.

Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Scott.

I now recognize

Mr. Scorr. Mr. Chairman, could I ask unanimous consent to
enter into the record a letter from numerous organizations in sup-
port of the legislation?

Mr. CoHEN. That can be done, and I believe Mr. Franks wants
to enter into the record a letter from an organization that is
against the legislation, and that will be granted without objection
as well.

[The information referred to follows:]
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NATIONAL CONFERENCE OF BAR PRESIDENTS

The organizarion of the nation’s present, past and future bar leaders
c/o ABA Division for Bar Secvices @ 321 North Clark Street, 20th Filoor s Chicago, 1L 60654-7598
312/988-5353 o Fax 312/988-5492 « www.ncbp.org

Contact: Julie M. Strandlie, ABA Governmental Affairs Office
jstrandlie @staff.abanet.org, 202-662-1764

April 20, 2010

The Honorable Steve Cohen The Honorable Trent Franks
Chairman, Subcommittee on Ranking Member, Subcommittee on
Commercial and Administrative Law Commercial and Administrative Law
Committee on Judiciary Committee on Judiciary

U.S. House of Representatives U.8. House of Representatives
‘Washington, DC 20515 Washington, DC 20515

Dear Chairman Cohen and Representative Franks:

As Presidents of State and Territorial Bar Associations and national Bars of Color, we urge Congress to
work together to strengthen and improve the Legal Services Corporation (LSC) by providing at least $435
million in funding and by enacting bipartisan legislation to reauthorize the program for the first time since
1981.

Thanks to your efforts and strong bipartisan support, for FY 2010 Congress provided a much-needed $30
million increase bringing the annual appropriation up to $420 million. This increase will help thousands
of the most vulnerable Americans access critical legal assistance in matters where their home, their safety
and their independence are at stake.

This year, we are asking Congress to provide another increase of at least $15 million as the next step
toward closing the justice gap and meeting the critical need that exists today because of the rise in
foreclosures, unemployment and related issues resulting from the economic downturn. The President has
requested $435 million; the House of Representatives last year approved $440 million.

At the beginning of the recession in 2008, 54 million Americans (including 18.5 million children)
qualified for federally funded legal assistance. The 2009 LSC Justice Gap study reaffirms that one in
every two individuals who qualified for and actually sought assistance from LSC-funded programs was
denied help because of a lack of resources; even worse, in foreclosure cases, LSC-funded programs must
turn away two eligible clients for every client served. The justice gap has grown and is likely to continue
to grow this year as our country struggles to emerge from the current economic crisis. At the same time
demand for help has increased, other major sources of funding for legal aid (including state
appropriations, private giving and Interest on Lawyers’ Trust Accounts revenue) are declining or are
under severe stress.

The low-income and disadvantaged Americans who depend on LSC-funded legal aid organizations
include: people facing wrongful foreclosure of their homes due to predatory lending and other consumer
fraud; women and children victimized by domestic violence; veterans denied the benefits our country
promised them; and many other vulnerable members of our communities. Whether these people have
access to the legal help they need could mean the difference between shelter and homelessness; medical
assistance and unnecessary physical suffering; food on a family’s table and hunger; economic stability
and bankruptcy; productive work and unemployment. The failure to resolve their basic legal issues
causes even greater hardship for them and often leads to their reliance on other government programs.
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LSC currently funds 136 local programs serving every county, state and Congressional District in the
United States and its territories. These local programs provide direct services to approximately one
million constituents who struggle to get by on incomes below or near the poverty line.

The bipartisan LSC Board requested $516.5 million for FY 2011 in its attempt to close the justice gap
over the next several years. Without continued incremental increases in federal funding, many more will
be denied assistance in the future. We request your support to increase LSC funding to at least $435

million to help meet this urgent need.

Finally, LSC has not been reauthorized since 1981. Over those almost 30 years, many things have
changed in the delivery of legal services and in corporate governance. For the first time in almost 20

years, legislation has been introduced in both the House and the Senate to reauthorize the program. We
urge Congress to work together this year to come to an agreement on a reauthorization bill that will not
only improve the efficiency and the delivery of legal services to low-income persons, but strengthen
governance and accountability.

Thank you for your consideration of these requests.

Sincerely,

Thomas J. Methvin
Alabama State Bar

Sidney K. Billingslea
Alaska Bar Association

Raymond A. Hanna
State Bar of Arizona

Donna C. Pettus
Arkansas Bar Association

Howard B. Miller
The State Bar of California

David M. Johnson
Colorado Bar Association

Francis J. Brady
Connecticut Bar Association

Benjamin Strauss
Delaware State Bar
Association

Mary T. Torres

National Conference of Bar Presidents

James G. Flood
The Bar Association of the
District of Columbia

Jesse H. Diner
The Florida Bar

Bryan Cavan
State Bar of Georgia

Hugh R. Jones
Hawaii State Bar Association

Roman D. Heméndez
Hispanic National Bar
Association

Douglas L. Mushlitz
Idaho State Bar

John G. O'Brien
Illinois State Bar Association

Roderick H. Morgan
Indiana State Bar Association

Jane V. Lorentzen
The Iowa State Bar
Association

Thomas E. Wright
Kansas Bar Association

Charles E. English, Jr
Kentucky Bar Association

Kim M. Boyle
Louisiana State Bar
Association

Geraldine G. Sanchez
Maine State Bar Association

Thomas C. Cardaro
Maryland State Bar
Association

Valerie A. Yarashus
Massachusetts Bar
Association
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Charles R. Toy
State Bar of Michigan

Leo L Brisbois
Minnesota State Bar
Association

George R. Fair
The Mississippi Bar

H. A. “Skip” Walther
The Missouri Bar

Cynthia K. Smith
State Bar of Montana

Joseph J. Centeno
National Asian Pacific
American Bar Association

Mavis T. Thompson
National Bar Association

Lael R. Echo-Hawk
National Native American
Bar Association

Michael F. Kinney
Nebraska State Bar
Association

Kathieen J. England
State Bar of Nevada

James J. Tenn, JIr.
New Hampshire Bar
Association

Allen A. Etish
New Jersey State Bar
Association

Mr. FRANKS. Actually, Mr. Chairman, I have three, the letter
from the U.S. Chamber of Commerce to you and to me, and the let-
ter from Senator Grassley and Mr. Issa and myself to LSC Inspec-
tor General Jeff Schanz, and then the October 15th letter from LSC
1.G. Jeff Schanz to you and to me.
4 (11\/11". COHEN. Anything personal in those letters to me? I

idn’t——
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Stephen S. Shanor
State Bar of New Mexico

Michael E. Getnick
New York State Bar
Association

John R. Wester
North Carolina Bar
Association

Barbara B. Weyher
North Carolina State Bar

Jane L. Dynes
State Bar Association of
North Dakota

Barbara J. Howard
Ohio State Bar Association

Allen M. Smallwood
Oklahoma Bar Association

Kathleen A. Evans
Oregon State Bar

Clifford E. Haines
Pennsylvania Bar Association

Arturo L. Hemindez
Puerto Rico Bar Association

Victoria M. Almeida
Rhode Island Bar Association

Fred W. Suggs, Jr.
South Carolina Bar

Bob L. Morris
State Bar of South Dakota

Gail Vaughn Ashworth
Tennessee Bar Association

Roland K. Johnson
State Bar of Texas

Stephen W. Owens
Utah State Bar

Eileen Motris Blackwood
Vermont Bar Association

Ruth Miller
Virgin Islands Bar
Association

Jon D. Huddleston
Virginia State Bar

Stephen D. Busch
Virginia Bar Association

Salvador A. Mungia
Washington State Bar
Association

Stephen R. Crislip
‘West Virginia Bar
Association

Sandra M. Chapman
West Virginia State Bar

Douglas W. Kammer
State Bar of Wisconsin

William Hiser
‘Wyoming State Bar

Mr. FRANKS. Yes, I just think you should read them.
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Mr. CoHEN. Thank you. Thank you. Without objection, they will
be entered into the record, all of them.
[The information referred to follows:]

CHAMBER OF COMMERCE
QF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN £615 I STREET, N.W.
EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 20062-2000
GOVERNMENT AFFAIRS 202/463-5310

April 26, 2010

The Honorable Steve Cohen The Honorable Trent Franks

Chairman Ranking Member

Subcommittee on Commercial and Subcommittee on Commercial and
Administrative Law Administrative Law

Committee on the Judiciary Committee on the Judiciary

U.S. House of Representatives U.S. House of Representatives

Washington, DC 20515 Washington, DC 20515

Dear Chairman Cohen and Ranking Member Franks:

The U.S. Chamber of Commerce, the world’s largest business federation representing the
interests of more than three million business and organizations of every size, sector, and region,
opposes certain provisions in HR. 3764, the “Civil Access to Justice Act of 2009,” which would
make amendments to the “Legal Services Corporation Act.” While the Chamber supports the intent
of the Legal Services Corporation (LSC), which provides low-income citizens with adequate legal
counsel who would otherwise not be able to afford it, the Chamber is concemed with some of the
provisions related to the significant expansion of funding and the repeal of restrictions on funding
class action lawsuits.

The bill would increase funding for the LSC to $750 million for FY2010-FY2015—an
increase of more than 75 percent from its current budget of $420 million. The LSC, in contrast, has
only requested approximately $516 million for the next fiscal year. In today’s harsh and unstable
economic environment, the government should not be allocating additional tax-payer dollars to fund
private litigation. Further, the legislation clearly reverses funding restrictions on class-action
litigation that Congress implemented in 1996. Under current law, the LSC is not allowed to initiate
or fund policy-changing class action litigation. To change this policy and allow the LSC to use
certain funds to initiate class action litigation is effectively a federal subsidy that flows directly into
the pockets of the trial bar. Class action litigation is known for providing very little benefit to class
members and great benefit to those attorneys involved in the litigation. Scarce tax-payer dollars
should not be used to fund such an expansion of speculative, costly, and unwise private litigation at
any time, and especially not in today’s vulnerable economic climate.

While supportive of the underlying purpose of the LSC, the Chamber is concerned with these
particular amendments and urges you to oppose them.

Sincerely,

H 2 # g
s:}"“/ SE
K [Pt s

R. Bruce Josten

Cc: The Members of the House Subcommittee on Commercial and Administrative Law
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Congress of the United States

TWaghington, BL 20510
October 26, 2009

Via Electronic Transmission

Jeffrey E. Schanz
Inspector General

Office of Inspector General
Legal Services Corporation
3333 K Street, NW
‘Washington DC, 20007

Dear Inspector General Schanz:

Whistleblowers at the Legal Services Corporation (Corporation) continue to advise us that
there are and continue to be concerns with the operation of the Office of Legal Affairs (OLA)
and, among other things its ability to operate independently and to provide legal opinions to the
Corporation without management interference. Accordingly, and by this letter, we are
requesting that the Office of the Inspector General (OIG) independently confirm the )
information/representation(s) made to Congress to date. Specifically, we request that the
Inspector General:

1)
2)

3

~

4)

5)

6)

7

Review the process used by the OLA to prepare internal and external opinions;

Provide an assessment of the process used to prepare and issue legal opinions at the
Corporation and determine whether or not the mechanisms in place insure that there
is no interference with, among other things, OLA's ethical obligations;

Determine the total number of internal and external opinions requested of the OLA,
verbally or in writing, since January 1, 2004;

Determine how many opinions have been issued in final by the OLA since January 1,
2004

Determine how many opinions have been issued in draft by the OLA since January 1,
2004;

Determine whether in-house counsel(s) and/or the General Counsel was directed, at
any time, to refrain from putting a legal opinion in writing and why;

Determine whether or not the Corporations' General Counsel was ever prevented,
cither directly or indirectly from issuing a written legal opinion, whether prepared in
writing or presented verbally, and why; :
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8) Describe in detail the nature of the so-called "collaborations” between the Executive
Team and the OLA as referenced in the Corporation's July 27, 2009 response t
Senator Grassley; .

9) Confirm that the OLA is "...free to reject the feedback of the Executive Team..." and
is "...expected to exercise independent judgment and offer his/her best advice on legal
issues” as represented by the July 27, 2009 letter response to Senator Grassley;

10) Confirm that no legal opinion has been interfered with by President Barnett or any
other member of the Executive Team due to a disagreement between the Executive
Team and the OLA; and -

11) Provide information obtained directly from the OLA that indicates for all opinions
requested since January 1, 2004, whether verbal or written, the following:

a) General description of the legal issue;
b) Date on which the opinion was requested;
¢) Determine whether the request was considered internal (I} or external (E);

d) Date that OLA's initial/preliminary opinion was presented to the Executive Team,
and how it was presented(verbal/written);

e) Date(s) of all collaborations between the Executive Team and in-house counsel
staff for the purpose of discussing the opinion;

f) Date that OLA was instructed by President Barnett and/or the Executive Team not
to issue a particular opinion, if applicable;

g) Whether or not the issuance of an OLA opinion was delayed and/or prevented
from being issued in final, and if yes, was this either directly or indirectly due to
the Executive Team; and

h) The number of days the opinion was pending prior to being issued and/or the date
in those instances where the opinion is not yet issued in final.



142

Thank you in advance for your consideration of this important issue. If you have any
questions regarding this request please contact Brian Downey of Senator Grassley’s staff at (202)
224-4513, Stephen Castor of Congressman Issa’s staff at (202) 225-5074, Justin Long of
Congressman Smith’s staff at (202) 225-6906 and Jeff Choudhry of Congressman Franks’ staff
at (202) 226-3337.

Sincerely,

Uk

Charles E. Grassley
Ranking Member Ranking Member
U.S. Senate Committee on Finance Committee on Oversight and Government Reform

United States House of Representatives

Lamar Smith Trenk Franks
Ranking Member Member
Committee on the Judiciary Committee on the Judiciary

United States House of Representatives United States House of Representatives
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Legal Servicos Corporation

et LSC OfficesfIn spécam {acnersl.
== -

taspectoy Genpral
Jdeffrey E. Sthanz

October 15, 2009

The Honorable Stéphien I Cohen

Chairman

Commitiee 6n 1he Tudiciary

Subeommittee on Commercial znd-Administrative Taw
- 1005 Loagworth House

Office Building

Washington; DC 20515

The Honorable Trent Franks

Ranking Mernbier

Commitiee o the Judictiry

Subcommiites on Commiercial and Adnumstratwe Law:
2435 Rayvbiicn House Ofice Building

Washington, DC. 20513

Déat Chatitan Cohzn and Ranking Member Tranks;

I am writing to. convey miy eancerns regarding H.R. 3764, the Civil Aceess to Justice Act
of 2009, which is currently pending before the Committes on the Iudictary, While the

bill proposes useful reforms that would strengthen the Legal Services Cerporation (LSC

or the, Corporatinn).and its grantess, 1t dlso ¢onlaing a niumber of troubling provisions that
ihreaten tounidérmine the effectivencys of the Legul Services Corporativn OFfice:of
Inspector General (LSC'OIG) and impinge upon riy ability to carry-out the Tnispecior
Generals statatory vesponsibilities under the !nspecmr General Act of 197888 amendsl,

The ST OGS charged with (werslght not only-of fis parént agency bt alsoal 137 sepanite
legal did: granteps; which receive a substantial portion of their aperating funds 4 the form of
LSC grants. If TER. 3764 is eaacted in its cutrent forin, the LSC OIG will be hampered i s
abilify to detect and prevent waste, fraud; and abuse it the Corpomtian and its grantees, to
énsuig complisnes with applicable statutory and regulatory provisions, and fo improve the
effecm eness, atﬁcwm:v and economy of the Federal legal services program.

Certain pmvisiom of HR.3764 ma) ve fead-to strip the LSC O1G of its contral pVersight
tole inthe grantee audit process, That procesk is.currently governed by. Section 509 of
the Omnibuy Consolidated Rescissions and Appropristions Act ol 1996, Pulb T 104:154,
110 Stat. 1321 (“1996 Act™); which established a new grantes audit regime at. LSC, both
expaiding the Scope of récipient audits and clarifying the sole of the OIG inoverseeing
them. By enucting Section 509; Congrcss alferpted ta bring oversight of LSC gritnter

333K Street; NW 316 Floor
gon, ﬁﬁﬂﬂoﬂ‘? AE2E
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audits o Y with the standards that had already besy made applicable to audits of
local governmenis, and nonprofit-organizations receiving federal grants by the
Singte Audit Act of 1984; P_L. 98-502, he Single Audit Act Amendments of 1996, P.L.
104-156, and OMB Circular A-133. Ev repealing Section 309; Section 15-0f H.R; 3764
would tdke LSC backwards 1o a time when the réspective roles of LSO m"magement the
ESCOIG, und the PAs were unclear; leading to unnecessary confusioi and over] apn
functions and activities between various LSC offices. Tuin Algust 2007 report, the
GAD specificatly identified such confuston and everlap ag a contributing factor in LSC™s
weak governance and accountability practices: See Legal Services Corporatiing:
Governance and Accountability Practices Need 10-Be Modernized and Strengthened.” 1
this regard, HR: 3764 appears 1o run catnter 1o the manifest intent of the Trispeutor
General Actaf 1978, i;e;, 10 bolster the ability of Federal 10y 1o ¢ “provide policy diréétion
faeaml ioeonduct , supervise; and coordinate audits and investigations elafing to the
programs and operations of such establishment.™ 5 U.S.Codpp. §4((1) (G Act).

Moreover; unlike-other nosprofits receiving Federal prants, which are required by OMB
Circular A-133 to be-audited pursuant-io Government Auditing Standards, under HLR,
3764 1.SC grantees wauld no-Tonger be required to be-audited pursuant to these well:
establ ished standards. Replacing Section 509 of the 1996 Act with. audit standards that
are less tigorous thian thuse imposed on Federal grantees by OMDB Cireular A-133 would
substantially increase the risk that more fundswill be Jost s & resillt ol unreasonable ot
unsupportable expenditures, ds well ag fraud; cmbezzlempent, or simply poor
bookkeeping. Tn this respect, HUR. 3764 appears to conflict with the siautdry miunddics

-of the TG Act which requises Inspeciors General: lo engire that non-Federal auditors
exumining Federal programs adbete to Government Auditing Standards. See 107 Act.
Section 4(b)INCY “[ifs-carrying out the respunsibilities specified in'subsection (a){1};
each Inspedior Genicral shall... . take approptiate §16ps to' ensure that any work.performigd
by non-Federal auditors complies with the-staidards established by the Comproller -
General [for gudits of Federal establishments™).

Unlike ¢arvent law; imoteovet; H.R.3764 cantaing no'provision stipulating that LSC
granits are 1o be cansidered Federal funds for pmpose:s of Federal statutes xelﬂtmg o the
proper experiditure of Federal funds. HR. 37648 onii such g provision would
Teave The several hundred millions of taxpayer dollars of LSC’s annual appropriation to
“be spent with considerably less acconntability thar at present, and would effectively
place the Federal legal services program ouf nf the reach of niost.of the statites the
Federal Govérnment relies Upon opralect grant mioney from fraud, waste, and ubuse,

H.R: 3764 also would restrict acoess to prantes records hy providing that LSC and oifiar
monitors ol the Corporation’s grantecs (inclading the LSC OTG) shall not “have acecss to
any information .. . that is confidential under the applicable ruies of proféssional
sesponsibility or Lhakissibject {0 the attorncy-client privilege.” By effectively dénying
ACCCSY toany material relatmg o-the grantees reprosentation.of clients; this provision would
hamper the Corporation’s and LSC QLGS uhility to conduct adequate grantee oversight. Tn.
additiom, the bill contains no provision comparable to. Section S09(hj of the 1996 Act, which
protects attorney client priviicged mformation but providesthe OIG access fo  firianicial

0
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sewsds, timne fecords, relainer agreemonts, clicat trust fund and mgﬂnlﬁv recotds, and client
names, nmxmhstand'ng Tacal rules of professional conduct.

By therehy alteéring it OV ersight regime that for well overa deCadz: has-enabled the ST OIG
10 have the access it needs to cirry ot effective aversight of ESC grantees while protecting
attorney-client prw:ieged infarmation, H,R. 3764 would erode the LSC OIG s ability o
obtain records i the cousse of audits and investigalions,. Becauss the £ arporation’s granices
provide Tegal servives, and state professivnal iesponsibility ales have been read 1o prohibit
Tawyers from:divulging practicaity any information concerning the tepresentation of Qlienis
(ncluding such Basic information s client haines), the resuli of this provision’s ¢nactrert
wotld likely be that the T.8C OIG would be unable to obtain information it needs to carry ot
_audiis, mvesnganom~ and evaluations of TSC granises, Such (esteichions on hccess wonld
miake it more difficul?, at times even impossible, for the LSC OIG (or othet momitors such as
the Government A%Ounldbllltjy Office} lo defermine whether grantees are serving ingligible
clients, o

To propose that L3C-QIG s oversight authority should vary depending on & grantee’s:
location is ineansistent with the OIG s authorities and responsibilities under the Irjxpsm)r
General Act of 1978, and defies commuon sense, For (his reason ihe courts have Jong
recagnized The impottance of uniform, national standards.in federal inv cstigative actions:
As the DLC: Cirewdt has stated in the context of asubpogna enforceiment attion, Federat
courts should decline - :

the opportunity to adopt a particular state’s privilege law whisre . . the
dociments in-question are sought by-a governmental agency witli a
nativiwide mandate to redress matlets Of pressing public coacen. |

The Werious risk that inconsistent §tate privileges might undaty con ctrict
[& Tederal dgericy”s} discretion it contraventiot ofits cangre-wuna]
manale rakes it ubundantly clear that this i 4'situation in which state
ptivileges may not be adopted costlessly.. Auniforn fule; rather than
ad kg bortowing, will better promote federal poticy objectives.

Linde 1 homson Langwoithy Kobn & Van Dyke, P.C. v. Resolution Trust Corp., 5 Fad
1508, 1514 (D.C. Cir. 1993).

Wete H.R: 3764 (o pussinits current form, however; the LSC OIG could be foread fo
livigate dccess igsties in every jurisdiction in which if seeks information, rather (han
operating, like othee Fedetal OIGs, nader a unifori national standard:

By weakening the LI OIGTs oversight role in'giantee andity; depriving LSC funds of thiir
Federal character, and limiting the LSCOIG s acoess to grantee records. LR, 3764 appears
1o run directly counter fo-Cangress” fntent, as expressed in'the recently-gnacied Tnsprctor -
Gengral Reform At of 2008, to caharnice the authority of Fedetal Trispectors General £0 1ot
aut waste, frand, and abuse in Federaily-finded privgramy: This is particularly werrisome
given that the appropriations authorized o TSC under BLR. 3764 would be roughly donble:
the Corpofation’s current appropriation. 1t is also particlarly troubling intight of recent
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teports issued by the Government Accountability Office strongly indicating that LSC needs
toimplement’ improved governance 4nd accauntability practices, and ls improve s grantee
v Hmahl pr.an(‘es . August 2007 GAC Report, Legal Services Cotporation; an:r'mnce )
,,,,,,,,, ctices Need fo Be Madernivzed and Strengthened; December 2007
GAQ Repurl Lépal Services L"orparaﬁon __'Anmved lmemal Canlrolx Neetfed in Gxams
Management and Qv )
Consultant Cogtracts dlng that LS(_ dxd nor re;mimv ’mnow its own w'ﬂtcn palicies.and
procedures on consuliant contracting process, and may have entered inte fndependent
contractor agreements with individuals who should have-been classified as smployees undér
TRS rulesy; B/10/09: Réport on-Selected Intémal Controls, Legal Aid of Notthwest Texag
{(finding unsupported expenditure of $188,522 by Legal Add 0T North West T for yriutii- -
story stonie wall composed of imparted ftalian stone).

Otherprovisions of FLR; 3764 are troubling as-well. For example, the bif would muke it
mote difficult for the LSC OIG and other monitors 1o ascertain the source if finding Gelind.
prantes activities by repealing current statutory provisions that require recipients o accouut
separdtely for teceipts and disbursements of LSC and non-LSC funds. In addition, the bilt
would repsal the current statutory requiténient that grantees make thair timekecping cecords
available to monitors, wnd eliminate amtumry ‘provisions designed to-foster competition in fhe
LSC grant award process.

Iwould appreciate the opportfunity to meet with you. and/or your staff at (he eartiest
available opportunity fo discuss these dnd piher tonesins regarding HR. 3764, and to
propose armendnicnts to the bill that would-enhance the LST OIG s ability 16 prevent and
detect waste; frand, and abuse inLSC and ils‘grantess, and o maprove the offeetiveness,
“elficiency and seondmy-of the Federal lcgal SerVices progmm My contact information
appears below,

Sincerely.
CNTA

9 1¢YE ‘mhan,ﬂ
Tnspeetor General ™~ )
Legal Services Corpotation
(202y295-1677 )
s@oiglsc.gov

Mr. CoHEN. Ms. Chu, the distinguished lady from the state of
California, is recognized for 5 minutes.

Ms. CHu. Thank you, Mr. Chair.

Ms. Diller, there have been many questions about the restrictions
in the Civil Access to Justice Act and the effect of these restrictions
on both Federal and non-Federal funds. Can you clarify how the re-
strictions in the bill will affect organizations that accept LSC funds
and distinguish between the LSC funds or non-LSC funds?

Ms. DILLER. Sure. So first of all, it is a very important distinc-
tion. What the bill would do primarily is lift restrictions on non-



147

LSC funds, with some exceptions—notably, the exception related to
abortion litigation. That would be prohibited with any funds.

And then the bill would treat differently some of the prohibited
categories of representation under the 1996 rider with Federal
funds. So for example, class actions would be permitted to be
brought with Federal funds. Certain types of administrative and
legislative advocacy could be done.

But there are some categories where Federal funds would not be
allowed to be used, and those are prison conditions cases. Those
are the cases that have been restricted under the original LSC act,
that have been restricted for all these years. So there still are a
number of restrictions in place both on Federal funds and this one
restriction still on non-Federal funds.

Ms. CHU. And it is important to distinguish the fact that certain
funds would be allowed for non-LSC versus LSC funds.

Ms. DILLER. Yes. I mean, it is completely out of line with the way
the Federal Government treats grantees. LSC grants money to
independent local nonprofit organizations. And as I said earlier,
they receive funds from a variety of sources. Sixty percent of the
funds come from non-LSC sources.

And it is completely out of the ordinary for Congress to restrict
how states spend their money, how local governments spend their
money, how private donors spend their money. That is not the
norm by any means. This is virtually the only program that oper-
ates under that kind of really overarching Federal restriction.

Ms. CHU. My office was recently contacted by the Chamber of
Commerce who argued that—they say this “Class action litigation
is known for providing very little benefit to class members and
great benefits to those attorneys involved in the litigation. Scarce
taxpayer dollars should not be used to fund such an expansion of
speculative, costly and unwise private litigation at any time, and
especially not in today’s vulnerable economic climate.”

Can you explain how LSC grantees will use class action lawsuits
if these restrictions are lifted? And also, the chamber charges that
attorneys involved with class action lawsuits for indigent clients
will benefit monetarily from the litigation. Can you respond to all
of this?

Ms. DILLER. Yes. I mean, it is simply not true that attorneys will
benefit monetarily from that litigation. These are not the type of
class actions that we hear so much about, like securities class ac-
tions or product liability class actions, where an attorney gets a
third of the proceeds of the class action.

I mean, these are not that kind of class action. These are class
actions usually for broad injunctive relief, usually to stop the kind
of predatory practices that Mr. Scott mentioned and that we have
talked about earlier today. These are not money-making things by
any means.

And these are Legal Services attorneys who work on, I should
say, the lowest salaries in the profession to help low-income people.
And so there is not a monetary incentive for them to bring these
big class actions.

What the language change would do is it would just allow them
to help more people more efficiently.
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Ms. CHU. In fact, what options are available to low-income fami-
lies on the—on the foreclosure issue? I know you talked about that
earlier in your testimony and the fact that these low-income per-
sons are subject to lots of scams. What alternative is available to
them without this class action ability?

Ms. DILLER. Well, I should say that, first of all, the programs are
representing individual families and individuals in foreclosure
cases. They are overwhelmed with them. I believe former president
Helaine Barnett at one point testified that they were having to
turn away two for every case that they could take.

But the problem that we have seen is that in a lot of places fore-
closures were the product of predatory lending practices, and so
there has not been an effective way to combat those practices with-
out the class action mechanisms. Then there is the subsidiary issue
of things—businesses cropping up, scams cropping up, that are
preying on the very distress of the homeowners who are facing
foreclosure.

And again, Legal Services offices have not been able to effectively
combat those because of the fact that when you handle an indi-
vidual case, the defendant or the—you know, it may be a plaintiff
depending on the case—but the entity that has perpetrated the
scam can write off an individual case as merely the cost of doing
business, whereas if you are able to get broader relief, able to get
relief for the whole class of victims affected, you have a much more
efficient and effective response to those kind of practices.

Ms. CHU. Thank you.

I see my time is up, and I yield back.

Mr. COHEN. Thank you so much.

Before we adjourn and allow me to quelch my hunger, I do want
to ask Ms. Diller or Mr. Boehm, is current law that if you are
charged with the possession of a drug offense that you can’t get
Legal Services representation?

Mr. BOoEHM. No.

Mr. COHEN. Excuse me?

Mr. BoEHM. No.

Mr. CoHEN. No. What is——

Mr. BOoEHM. Current law, meaning the 1996 restrictions——

Mr. COHEN. Yes, sir.

Mr. BOEHM [continuing]. Was sale or distribution

Mr. CoHEN. Okay.

Mr. BOEHM [continuing]. Only, and it had another thing, which
is public housing only. So those were the two key factors as to what
was restricted.

Mr. COHEN. Great. It is not as onerous as I thought. It is still
onerous, but not onerous to the end.

And I thank each of the witnesses for their testimony today.

Without objection, Members will have 5 legislative days to sub-
mit any additional written questions—the witnesses, as you answer
promptly as you can and be made part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of any other additional materials.

Again, I thank everyone for their time and patience and partici-
pation and service. This hearing of the Subcommittee on Commer-
cial and Administrative Law is adjourned.
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[Whereupon, at 1:13 p.m., the Subcommittee was adjourned.]
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RESPONSE TO POST-HEARING QUESTIONS FROM JOHN G. LEVI, CHAIRMAN,
BOARD OF DIRECTORS, LEGAL SERVICES CORPORATION

Submitted June 3, 2010
Page 1 of 16

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on H.R. 3764, the “Civil Access to Justice Act of 2009”
April 27, 2010

John G. Levi, Chairman, Board of Directors, Legal Services Corparation

Questions from the Honorable Steve Cohen, Chairman

1. As the need for legal assistance increases, what specifically are LSC and the legal aid
community doing to stretch the limited resources available?

Answer: [n an era where every dollar counts, partnerships are important to leveraging federal
funds in every community. LSC encourages legal aid programs to think strategically about
partnerships and collaborations with others—such as hospitals, bar groups and foundations, law
firms, law schools and community and social services agencies—that hold the promise of
stretching limited resources and making LSC programs more effective and efficient.

Since 1996 when federal funding was cut by more than 30 percent, local programs have carried
out aggressive fund-raising strategies and many have been successful. Today, LSC funding
represents 42 percent of all funding that LSC programs receive, in contrast to 1995 when it was
60 percent.

LSC programs actively approach local and state governments to encourage increased financial
support for civil legal assistance. In 2009, state funding to LSC programs totaled about $155
million, local funding was $48 million, and Tnterest on Lawyers’ Trust Accounts (TOLTA) was
$84.9 million. In the case of IOLTA, however, the 2009 funding represented a 24 percent decline
from the previous year, and the outlook for this source of funds is not encouraging because of the
continuing historic lows in short-term interest rates.

Encouraging private as well as public resource development is a priority for the Corporation.
LSC programs pursue fundraising initiatives in such areas as: lawyer fund drives, attorney dues,
bar grants, foundation and corporate grants, matching grants, United Way donations, fellowship
programs, cy pres, individual gifts, and capital campaigns. In 2009, private funds received by
LSC programs totaled almost $50 million.

In 2007, LSC issued revised Performance Criteria, which serves as a planning document to guide
programs in their ongoing efforts to ensure high-quality civil legal services. One part of the
Performance Criteria directs LSC programs to provide for effective governance, leadership and
administration, including “general resource development and maintenance.”

Under this criterion, each program “seeks to maintain and expand its base of funding, with the
goal of increasing the quality and quantity of the program’s services to eligible clients.” This is
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an area of both self-evaluation and regular review by LSC in program visits to the grantees.
Programs are judged and evaluated on these criteria and the Corporation sees them as among the
key measurements of the grantee’s delivery of quality legal services.

In addition, when programs apply for LSC funding, the evaluations of their grant proposals
include each program’s plans for fundraising from non-LSC sources.

It is my understanding that many LSC programs attend training sessions on fundraising at
national conferences, and such sessions provide information on best practices in fundraising
strategies. LSC programs also benefit from their collaborations with the National Association of
TOLTA Programs, which seeks to enhance legal services for the poor, and the American Bar
Association Project to Expand Resources for Legal Services, which collects and disseminates
information about fundraising initiatives to legal services and pro bono programs.

Fund-raising and development will be one of the areas of focus for the new LSC Board, and the
Board expects to provide some leadership and direction to encourage local programs in these
areas.

2. Opponents of providing federal funding for legal service programs contend that other
avenues, such as pro bono assistance programs or private funding sources, can provide
sufficient legal assistance to meet the needs of the poor. Do you agree? Please explain.

Answer: Pro bono work, private funds and technology are clearly beneficial tools to addressing
the unmet need. However, these approaches—alone or in combination—cannot address the
increasing demand for civil legal assistance by low-income Americans. During the Board of
Directors’ recent visit to Arizona, for example, program officials estimated that to keep up with
only the increased requests for legal services emerging since the financial crisis, every lawyer in
the state would have to take 20 cases—a caseload that would represent an unrealistic challenge
for members of the private bar. Clearly, pro bono alone cannot meet all the demand for services.

The magnitude of the challenge facing legal services programs is great. Currently, 54 million
Americans are eligible for LSC-funded services, and we know this number is increasing because
low-income workers are among the first to lose their jobs and are among the last to benefit when
the economy recovers. When there are not enough jobs, more people require assistance—
whether food stamps, housing assistance or other kinds of help that require direct representation.

In 1974, Congress created the LSC Act which institutionalized the responsibility of providing
legal services to low-income Americans. It has reaffirmed this responsibility annually in
approving appropriations for LSC. The provision of legal services keeps faith with our nation’s
founding values. Ensuring that the poor are adequately represented greatly improves their
chances of keeping or securing basic necessities—the keys to stability and self-sufficiency.

There are some things that only the federal government can do. Chief among them is
administering justice under the law for all people and promoting equal access to justice. LSC
requires federal funding to address the justice gap.
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3. Inyour written statement, you discuss very briefly LSC’s locality pay program, and
urge Congress to provide for its continuation. Would you please describe that program
and its significance?

Answer: In 1999, the Legal Services Corporation commissioned an independent study of its
compensation structure, and the consulting firm issued a formal Compensation Survey and Study
that, among other things, recommended that LSC “consider implementing an annual locality pay
index to promote equity in its employee salary regarding the high geographic costs of living in
the Washington, DC metropolitan area.”

LSC adopted locality pay as part of its FY 2000 operating budget. LSC locality pay is based on
the Federal locality pay system, which is designed to help address a gap between federal and
non-federal salaries in given geographical areas.

Congress specifically included language in the Appropriations Acts fiscal year 2008 and every
fiscal year since endorsing LSC’s locality pay program, with the caveat that LSC locality pay not
exceed federal locality pay for the Washington, DC metropolitan area. For FY 2010, the federal
locality pay for the Washington area is 24.2 percent. Locality pay for LSC employees is
currently at 17.1 percent with the FY 2010 rate to be determined by the LSC Board of Directors
in July 2010.

We recommend that HR. 3764 incorporate the authorization for locality pay which has for the
past three fiscal years been a part of the annual appropriations act.

4. In his written statement, [G Schanz recommends that H.R. 3764 be amended to include
a requirement that LSC grantees implement a timekeeping system that links employee
time records to the relevant funding source. He indicates that LSC has not been
inclined to amend its Part 1635 regulations to require such a timekeeping system.
Please respond.

Answer: The Board and LSC management addressed this matter in April 2007 and determined
that rulemaking to revise the timekeeping rule, 45 CFR Part 1635, was unnecessary. The Board
believed the information sought by the OTG was obtainable through the recipients’ accounting
records. Requiring recipients to record this information as part of the timekeeping records is
redundant and, therefore, an undue administrative burden. Moreover, Management was
concerned that such a requirement would be problematic in that the timekeepers may not know at
the time they record their hours exactly which source of funds are being used to support their
activity. Accordingly, having to research the materials necessary to record that information
would become burdensome. In addition, since timekeeping records are required to be maintained
on a contemporaneous basis, such a requirement would force recipients to assign funding sources
on a contemporaneous basis. This proposed requirement could create tension with the overall
goal of diversifying funding and encouraging programs to make the most efficient use of funding
during the fiscal year.
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5. How does H.R. 3764 impact LSC? How does the legislation help LSC achieve its
mission?

Answer: The Legal Services Corporation has historically supported reauthorization because it
represents an expression of ongoing support for the mission of LSC—promoting equal access to
justice and ensuring the provision of high-quality legal assistance to low-income Americans. Due
to the serious decline in IOLTA funds, some civil legal service providers have had to enact cuts,
lay-offs, furloughs, and other restrictions in services.

The higher level of authorized appropriations in H.R. 3764 would help LSC in its efforts to close
the nation’s justice gap and more effectively provide high-quality legal services to low-income
Americans. Specifically, the bill would provide LSC with an authorization of $750 million for
each year of a five-year period. Such an increase would enable LSC to provide our grantees and
our citizens the support they so desperately need in this time of unprecedented demand for legal
assistance coupled with extreme pressure on non-federal sources of funding.

In addition, the bill would formally authorize our Loan Repayment Assistance Program, an
essential tool in recruiting and retaining new attorneys. Recipient offices face serious problems
hiring and keeping experienced lawyers, even those who are dedicated to providing legal
services for low-income individuals. The strikingly low salaries paid to legal services attorneys
deters young and mid-career lawyers to work for programs because of their large law school
debts. Furthermore, the bill responds to a request from our grantees to amend the composition
requirements for their boards; and it would raise the compensation cap for LSC, a change that
would greatly assist us in recruiting talented professionals.

All of these changes are in direct support to the mission of LSC and would provide the
Corporation with increased support in ensuring access to justice for all Americans.

6. LSC is appropriated $420 million for the current fiscal year. H.R. 3764 authorizes $750
million for LSC. What impact would an increase of $330 million, assuming that
Congress appropriates the full authorization amount to LSC, have on legal services
programs across the country? For example, how would it impact Southern Arizona
Legal Aid and the Foreclosure Project of the Legal Assistance Foundation of Chicago,
which you described in your opening statement? Of the 54 million American
qualifyving for legal assistance, how many more would benefit from a $330 million
increase?

Answer; The Corporation supports the funding ceiling authorized in H.R. 3764. The proposed
funding level of $750 million would help LSC in its efforts to close the nation’s justice gap and
to more effectively provide high-quality legal services to low-income Americans. Due to a 24
percent decrease from 2008 to 2009 in IOLTA funding—a major source of funding for LSC
grantees—programs are struggling to meet the demand for legal services. An increase of $330
million to LSC would significantly impact the programs’ capacity to provide quality services to
low-income Americans. For example, LSC grantees in Arizona would receive an increase of
approximately $9 million and programs in Illinois would receive an increase of $11 million
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from current levels. This increase would significantly help programs to assist more low-income
Americans in their services areas.

As documented by the Justice Gap Report, programs are turning away at least 50 percent of the
people who actually go to a legal aid office and request assistance. While it is difficult to project
the exact number of eligible poor people that could be helped, LSC-funded programs would be
able to help significantly more people stay in their homes, keep their jobs, get protective orders
against domestic abusers, and have access to health care.

7. H.R. 3764 seeks to authorize increased funding for LSC, eliminate many of the
restrictions currently imposed on LSC and its grantees, and improve and strengthen
governance and accountability. What recommendations would you suggest to improve
the legislation?

Answer: The Corporation supports the authorized funding level of $750 million because it will
significantly strengthen our ability to provide legal aid to the poor. LSC also supports the
provisions relating to improving governance and accountability so that every dollar is well-spent.
The Board is committed to ensuring that best practices are used in an organization’s
accountability and transparency. We also greatly appreciate the increase in the Corporation’s
executive pay schedule, from the Level 5 to the Level 3.

As the legislation was being drafted, LSC responded to requests for information regarding the
bill. In addition, we recommend that H.R. 3764 incorporate the authorization for locality pay
which has been a part of the annual appropriations act for the past two years. There are a number
of technical corrections that LSC has identified that will be provided to the subcommittee in a
separate submission.

8. In addition to implementing the GAO recommendations and those of the IG, what else
will the LSC Board do to ensure Congress and the taxpayers that funding
appropriated to LSC is spent efficiently, effectively, and wisely?

Answer: The Board of Directors takes its duties very seriously and considers proper stewardship
of taxpayer dollars as an extremely important responsibility. The new Board is fully committed
to ensuring that our search produces an excellent President for the Corporation and will make it
clear to that individual what we expect in terms of management and oversight. We will strive to
have a strong working relationship with the Inspector General and evaluate him on his ability to
prevent, identify, and ensure the proper handling of waste, fraud, and abuse. We will maintain a
close working relationship with the leadership of the Corporation and spend the time necessary
to ensure that their oversight of grantees is complete, thorough, and in accord with best grant-
making practices.
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9. During his opening statement, Ranking Member Franks mentioned several GAO
recommendations and studies. He indicated that a third GAO study is “coming in the
near future.” What is the status of that GAO study? Tf it has arrived, please describe
it, and how LSC will respond to it.

Answer: The GAO began a review of LSC’s compliance and oversight operations and
performance measurements in June 2009. An exit conference between GAO and LSC staff was
held on April 6 to discuss preliminary findings by the GAO. On April 30, the GAO provided
LSC a final draft report that includes 17 recommendations to improve internal controls over
grant awards and grant program effectiveness. LSC Management submitted comments and
responses to GAO’s report on May 28, which will be included in the final report when it is
released to the public.

Questions from the Honorable Trent Franks, Ranking Member

1. What is the percentage of private funds versus federal funds received by LSC’s
grantees?

Answer: Tn 2009, LSC funding represented 42 percent of the total funding LSC grantees
received. Non-LSC funding, therefore, represented 58 percent of their total funds. Non-LSC
funds include state and local (22 percent), IOLTA (9 percent), private donations (5 percent) and
other federal grants such as Violence Against Women Act, Older Americans Act, and
community block grants (7 percent).

a. What about non-federal funds versus federal funds?
Answer: See response to question number 1 above.

b. What can be done by LSC grantees to obtain more private and other non-federal funds
before seeking additional federal funds?

Answer: Since 1996 when restrictions were imposed on the use of federal funds for the
provision of civil legal assistance, LSC grantees have very actively employed a number of
methods to raise non-federal funds. [n 1996, LSC grantees received 60 percent of their funds
from the federal government and 40 percent from non-federal sources. Today, those percentages
have been essentially reversed with only 42 percent of support being received by our grantees
from federal tax dollars.

The largest non-federal source of funding is state funding and LSC grantees continue to have a
very active advocacy program to state legislatures. LSC programs rely on state bar associations,
individual law firms, and fund raising events to sustain and increase their private support.
United Way and other non-profit foundations are sources of private funds and will continue to
be important avenues of support. LSC grantees have leveraged the federal dollar to increase
both the range and depth of non-federal funding in what has become one of the most successful
public-private partnerships in the nation.
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2. Inlight of Inspector General Jeff Schanz’s testimony at the Subcommittee’s hearing on
April 27, 2010, might H.R. 3764 be improved if it were amended to maintain the status
quo in regard to the authorities of the Office of Inspector General (as annually
renewed in appropriations measures since P.L. 104-134)?

Answer: As I stated at the hearing, we are not prepared to recommend changes in OIG
responsibilities at this time.

3. Are there any provisions of P.L. 104-134 that are omitted from H.R. 3764 as
introduced but that should be included in H.R. 3764 through amendment?

Answer: With the exception of the issues raised by the Inspector General, there are no additional
areas which we are aware of at this time.

4. Since 1996, does it appear that the system of competitive awards of grants and
contracts for field programs established in Sec. 503 of P.L. 104-134 has been followed?

Answer: Yes, the system of competitive awards of grants and contracts for field programs
established in Sec. 503 of P.L. 104-134 has been followed.

The LSC regulation on competitive bidding for grants and contracts (45 C.F.R. Part 1634)
provide the framework for ensuring the competitive grants process is comprehensive, responsive
to Sec. 503 P.L. 104-134, and rigorously followed. The grants process is annually audited for
compliance with 45 C.F.R. Part 1634 by an independent accounting firm. Additionally, the
Government Accountability Office has conducted three separate reviews of the LSC competitive
grants process with no finding that the system of competitive awards has not been followed.
While the GAO has recently recommended additional documentation be included in the
competition case files, not one grant award decision has been questioned.

LSC uses a variety of publications to inform the public of the grants process including
newspapers, bar journals, the Internet, and the Federal Register. The request for proposals (RFP)
and resource materials are available on the Internet. LSC holds an annual “Applicants’
Informational Session” to further promote the competitive grants process and to respond to
Applicant inquiries regarding grant application preparation.

LSC staff uses an “Evaluation Guide” to ensure a consistent and objective evaluation of grant
applications. The Evaluation Guide is based on the ABA Standards for Providers of Civil Legal
Aid, the LSC Performance Criteria, LSC regulations, and the RFP,

Funding recommendations, based on staftf evaluations of the grant application and other relevant
information, are presented to the LSC President, who makes all funding decisions. Grant
conditions are attached to grant awards, where necessary, to ensure programmatic quality and
compliance with LSC regulations, policies, and guidelines.
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a. Are you aware of any instances in which an annual grantee faced no competitors?
Please provide a list of such instances.

Answer: Although many states and localities cannot sustain multiple providers of legal services
for low-income people and do not generate multiple applications to LSC from a given service
area, some communities do give rise to local competition for LSC funding. The chart below
identifies service area(s) in which the annual grantee faced a competitor.

Grant Year | Service Area | Applicant competing for service area

2010 MSC Georgia Legal Services Program

2010 MSC South Carolina Legal Services, Inc

2009 WY—4 Legal Aid of Wyoming

2009 wWY+4 Wyoming Children’s Access Network

2009 NWY-1 Legal Aid of Wyoming

2009 NWY-1 Wyoming Children’s Access Network

2009 MWY Legal Aid of Wyoming

2009 MWY Wyoming Children’s Access Network

2008 AL4 Legal Advice and Referral Center

2008 AL4 Matt Folmar

2007 FL-14 Three Rivers Legal Services, Inc

2007 FL-14 Jacksonville Legal Clinic

2007 MSC The South Carolina Centers for Equal Justice
2007 MSC Georgia Legal Services Program

2007 wY-—+4 Wryoming Legal Services, Inc

2007 WY4 Legal Aid of Wyoming

2007 MWY Wyoming Legal Services, Inc

2007 MWY Legal Aid of Wyoming

2007 NWY-1 Wryoming Legal Services, Inc

2007 NWY-1 Legal Aid of Wyoming

2006 NH-1 Legal Advice and Referral Center

2006 NH-1 Community Legal Services

2005 MA-12 Legal Services for Cape Cod and Islands, Tnc
2005 MA-12 New Center for Legal Advocacy, Inc

2005 MI-14 Legal Services of Eastern Michigan

2005 MI-14 Lakeshore Legal Aid

2004 MA-10 Massachusetts Justice Project (LSC Grantee)
2004 MA-10 CPF/The Fatherhood Coalition (New Applicant)
2004 MIN Indiana Legal Services (LSC Grantee)

2004 MIN Law Office of Buffy M. Bryant (New Applicant)
2003 MI-14 Legal Services of Eastern Michigan (LSC Grantee)
2003 MI-14 Lakeshore Legal Services (LSC Grantee)

2003 OH-19 Western Ohio Legal Services Association (LSC Grantee)
2003 OH-19 LAWCORE (New Applicant)

2002 LA-9 Capital Area Legal Services Corporation

2002 LA-9 Southeast Louisiana Legal Services Corporation
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2002 LA-9 New Orleans Legal Assistance Corporation

2002 LA-10 Southwest Louisiana Legal Services Society, Inc
2002 LA-10 Acadiana Legal Service Corporation

2002 MI-1 Legal Services of Southern Michigan, Inc

2002 MI-1 Wayne County Neighborhood Legal Services, Inc
2002 MI-3 Legal Aid and Defender Association, Tnc

2002 MI-3 Wayne County Neighborhood Legal Services, Inc
2002 MI+4 Wayne County Neighborhood Legal Services, Inc
2002 M4 Legal Services of Eastern Michigan

2002 MI-5 Wayne County Neighborhood Legal Services, Inc
2002 MI-5 Legal Services of Southern Michigan, Tnc

2002 MI-6 Wayne County Neighborhood Legal Services, Inc
2002 MI-6 Lakeshore Legal Aid

2002 MI-7 Wayne County Neighborhood Legal Services, Inc
2002 MI-7 Qakland Livingston Legal Aid

2002 TX-15 Texas Rural Legal Aid, Inc

2002 TX-15 Legal Aid of Central Texas

2002 TX-15 El Paso Legal Assistance Society

2002 TX-15 Bexar County Legal Aid Assoc

b. Are you aware of any instances in which grantees were re-awarded funds from LSC
despite having exhibited poor performance in the prior year in the form of wasted
funds, a violation of the LSC Act, or a violation of annually renewed restriction on
fund use? Please provide a list of such instances.

Answer: The LSC Offices of Compliance and Enforcement (OCE) and the Inspector General
(OIG) review potential performance issues, including reports of improper expenditures and
possible violations of the LSC Act and restrictions, and issue final reports on significant findings,
which help inform funding decisions. The chart below lists those grantees with significant issues
based on OIG and/or OCE findings and the actions taken by LSC. The chart is based on grant
data from 2002 through 2010; however, there were no significant performance issues for
calendar year 2002 through 2005.

Grantee Name Issue Actions Taken by LSC
1 | Ohio State e Improper accounting of | e Grantee required to certify that
Legal Services LSC derivative income LSC derivative income was
as non-LSC funds (by properly accounted.

grantee subsidiary

T egal Aid Society of e L[SC reviewed grantee financial

audit reports to confirm proper

Columbus) accounting of LSC derivative
income.
2 | Legal Aid of e Purchase of stone o Grantee required to certify that

Northwest veneer for office LSC funding was not used to
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Texas

building entrance

purchase stone veneer for office
building.

LSC reviewed grantee’s financial
audit reports to confirm proper
accounting for the cost of the stone
veneer.

3 | Legal Aid and
Defender
Association

Violation of cost
standards and
procedures

LSC recovered $6,866.54 in
questioned costs.

4 | California
Indian Legal
Services

Violation of cost
standards and
procedures

LSC recovered $27,760.16 in
questioned cost.

5 | Legal Aid
Foundation of
Los Angeles

Lobbying and certain
other activities

LSC recovered $3,580.00 in
questioned cost associated with
these prohibited activities

6 | Bay Area Legal
Aid (CA)

Claiming and retaining
attorneys’ fees

Grantee required to submit
biannual reports detailing all cases
in which attorneys fees had been
sought, claimed, collected, or
retained.

LSC reviewed reports to confirm
that attorneys’ fees received were
not prohibited.

LSC recovered $5,057.57 in
questioned costs associated with
these prohibited activities.

7 | Nevada Legal
Services (NLS)

Improper accounting of
LSC derivative income
as non-LSC funds

Engagement in
lobbying activities
Inadequate timekeeping
procedures

Participation in fee
generating cases

LSC reviewed grantee financial
audit reports to confirm proper
accounting of derivative income.

LSC placed NLS on short-term
funding and required NLS to
respond to a corrective action plan
until each of the compliance issues
were resolved.

LSC recovered: $81,815.33 in
questioned costs associated with
these prohibited activities.

8 | Legal Services
NYC

Prohibited political
activities

LSC recovered $52,437.83 in
questioned costs associated with
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these prohibited activities.

9 | Legal Aid of e Lobbying and certain o LSCrecovered §1,967.00 in
Nebraska other activities questioned costs associated with
these prohibited activities.

10 | California Rural | e Client solicitation o L[SC placed CRLA on short-term
Legal funding and required CRLA to
Assistance respond to a corrective action plan
(CRLA) until each of the compliance issues
e Fee generating cases were resolved.

e LSC recovered $18,783.00 in
questioned costs associated with
these prohibited activities.

¢ Claiming and retaining
attorneys’ fees

LSC provides oversight to all grantees, with special oversight attention given to grantees
that have caused compliance or programmatic concerns. LSC annually applies risk criteria in
determining program visits, which seek to ensure grantees are providing effective legal
services and have appropriate internal controls and accountability.

The relationship between the Board of Directors, the President, and Management

5. Last year, whistleblowers claimed that LSC’s management and president did not
always fully disclose information to the entire LSC Board of Directors. Do you believe
that the Board of Directors today has an open and honest relationship with LSC’s
management and president? What steps have you taken to assure that you and the rest
of LSC management have an open and honest relationship with LSC’s board?

Answer: I am aware of those earlier claims and have been sensitive to the issue during this
period of Board and staff leadership transition. T have no reason to believe that the management
of LSC is providing anything less than full and complete information and am happy to report an
open relationship with the senior staff and interim President.

The newly appointed members of this board have received two full days of orientation from LSC
staff and management on the roles and responsibilities of the board and individual members, as
well as the full range of issues confronting the Corporation and its grantees. We expect to receive
further such briefings in the near future.

Furthermore, I can assure you that our search for a new President will produce a leader with a
strong track record in this area and that through regular contact and a clear delineation of
expectations, this board expects to continue enjoying a transparent working relationship with
LSC’s leadership.
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6. How often does LSC’s Board of Directors meet? Is this frequent enough to grasp what
is really happening at LSC?

Answer: The LSC Act and Bylaws require four regular board meetings a year. In addition to
those meetings, the new Board will be holding issue-oriented meetings in person or by telephone.
As noted in the prior response, the outgoing Board provided orientation sessions for new Board
members, and we have received and will seek additional briefings from management on various
subjects and issues.

The Board meeting framework permits the Directors to engage in the business of the
Corporation, set policies and deal with current issues, such as completion of recommendations
by outside independent auditors and the GAQO. Regular Board meetings often include a visit to an
LSC-funded program so that Directors may hear first-hand from clients, local Boards and
program officials. Meetings also are convened to act on Semi-Annual Reports by the LSC
Inspector General and for ad hoc purposes. In addition, Board committees hold their own
meetings to gather information from LSC management and staff.

Questions from the Honorable Steve King
Representing tenants who are evicted from public housing projects

1. Does LSC have a procedure in place to determine how many cases each year involve
drug-related evictions from private apartments? If so, how many such cases were
handled by LSC program lawyers over the last five years?

Answer: While LSC does not collect statistics on private housing drug-related eviction cases, it
is the experience of our grantee programs that the vast majority of their private housing caseload
involves non-payment of rent, overcrowding in violation of the lease and other typical
landlord/tenant disputes such as complaints about noise, maintenance and building security and
do not spend measurable resources representing individuals who face eviction from private
housing due to drug possession or activity.. 1t is also important to note that some programs,
including the Legal Assistance Foundation of Metropolitan Chicago, in my hometown, prioritize
public housing cases over private ones and therefore do not handle many private housing cases
atall.

2. Does LSC have a procedure in place to determine how many drug-related eviction
cases it has handled in public housing evictions where the charge was drug possession?
If so, how many such cases have been handled by LSC program lawyers over the last
five years?

Answer: LSC-funded programs are prohibited from representing clients in public housing
eviction matters where there has been a charge of drug possession. As it is prohibited from
supporting any work in this area, LSC does not collect data on these types of cases. However,
the LSC Office of Compliance and Enforcement monitor and review program compliance with
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respect to law and restrictions and take enforcement action against any program that violates
that law.

Deportation and foreclosure cases

3. Are there any legal avenues open to LSC when a program turns away poor people with
foreclosure issues while spending its tax dollars from LSC to represent prisoners being
deported?

Answer: By law, LSC grantees cannot and do not represent prisoners in any litigation, except in
cases involving tribal funds, as stipulated in section 504(a)(15) of LSC’s 1996 appropriation act.
LSC programs, in the meantime, do assist eligible clients with foreclosure cases. In 2009, LSC
grantees handled 10,000 foreclosure related matters.

4. If so, can you identify any cases in the past five years where programs were told by
LSC to represent more of the deserving poor and fewer criminals?

Answer: As required by the LSC Act, LSC grantees can only provide civil legal assistance to

eligible low-income Americans. LSC programs do not provide legal assistance to prisoners in

criminal cases. As defined and authorized by Congress, LSC grantees do in fact help represent
the deserving poor.

5. Does LSC have a procedure in place to determine how many deportation cases its
programs have handled and which ones involved LSC programs representing or
advising aliens who violated the law and were facing deportation? If so, please provide
the number of such deportation cases over the past five years.

Answer: Grantees are prohibited from representing persons on criminal charges (45 C.F.R.
Section 1613). Current law permits LSC programs to represent persons in deportation
proceedings only if they fall into specific eligibility categories such as lawful permanent
residents, non-citizens already known to the U.S. Citizenship and Immigration Services due

to pending applications before the agency and who have a nexus to a U.S. citizen spouse, parent
or child; or non-citizens who are victims of crimes (such as victims of rape, sexual assault,
human trafficking, or domestic violence). Non- citizen eligibility is set out 45 C.F.R. Section
1626. Apart from the specified categories in the regulation, there is no separate designation for
“deportation cases.”

Challenging elections

6. In the controversial case in Texas where LSC-funded lawyers challenged the election of
two Republicans to local office by challenging the absentee voting rights of some 800
active duty military servicemen and servicewomen, the public outery included a letter
signed by a bipartisan group of 58 United States Senators to the U.S. Attorney General
seeking her help to protect the voting rights of the military personnel. Please explain
why nothing in the LSC Act or regulations appears to prevent LSC from diverting to
such a political case funds meant to help the poor with their legal needs.
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Answer: T am not familiar with the details of the referenced case, but T am told that a case
resembling that description occurred nearly 15 years ago, long before both the recent and current
LSC Board and staff leadership. Controversy does not mean LSC money is being misused,
especially when and if a grantee program is attempting to protect the rights of low-income
Americans in our legal system.

7. Please identify anything, if such language exists, in H.R. 3764 which would prevent
either the challenging of an election or the challenging of absentee voting rights of
military personnel.

Answer: We defer to the bill sponsors and House legislative counsel for authoritative
interpretation of H.R. 3764,

The number of case closures

Your testimony was that LSC closed more than 920,000 cases in 2009. In the past the
GAO found case numbers to be systematically false and seriously exaggerated.
Congress has a responsibility to inquire as to current claimed case closures.

8. Is there a minimum amount of time a lawyer must spend with a client before the
matter qualifies as a case? Can a single phone conversation be considered a case? Can
a matter in which the lawyer never meets the client be considered a case?

Answer: There are no minimum time requirements. The standard for whether an activity can be
reported as a case is whether legal assistance was provided to an eligible client. Legal assistance
must be specific to the client’s unique circumstances and involve a legal analysis that is tailored
to the client’s factual sitnation. A telephone conversation can be reported as a case if program
counsel devotes time giving legal counsel to a client accepted for representation.

9. How many cases of the 920,000 involved actually geing to court?

Answer: Nationwide, approximately 10 percent of the cases closed by LSC grantees involved
going to court. LSC encourages grantees to do everything possible to resolve the legal problems
of grantees before going to court. Last year, grantees made community legal education
presentations to more than 480,000 people who attended meetings of community groups and
provided pro se assistance to 141,880 participants in workshops and clinics. In addition, in
2009, LSC programs reported 76,575 cases in which there was a court decision, reported settling
43,882 cases after filing a case in court, and reported litigating 31,030 cases before
administrative tribunals.

10. How many divorce cases did LSC-funded programs close in 2009?

Answer: In 2009, LSC programs reported closing 122,692 divorce cases. Generally, LSC-
funded programs only handle divorce cases that have a domestic violence or child custody
aspect. With respect to uncontested divorces, most LSC programs rate the priority of uncontested
divorces below the priority of other problems such as foreclosures and other housing assistance,
food stamps, and domestic violence, and many LSC programs provide self-help forms on their
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websites or refer people to the private bar and pro bono attorneys who have agreed to handle
these types of cases.

11. Are there any legal limitations on LSC-funded lawyers taking a case if the other party
cannot afford or does not have a lawyer? Please identify any such limitations in the
LSC Act or regulations.

Answer: Congress authorized LSC to provide legal representation for low-income people who
largely face legal matters where the opposing party is a government agency or a private party,
such as landlords, having its own legal representation. For example, half of all cases handled by
LSC grantees involve housing, consumer issues, and public benefits, where the opposing party is
represented by counsel. Although Congress has not prohibited LSC-funded lawyers to represent
individuals against opposing parties that lack their own representation, the situation is most
likely to arise in divorce cases where priority in LSC-funded programs is given to matters
involving domestic violence or child custody and thus raise public safety concerns.

Miscellaneous Questions

12. LSC has a regulation (45 C.F.R. §1620) regarding how LSC programs should establish
priorities in the types of cases which should be taken to make the best use of limited
resources. Since 1995, how many times has LSC exercised its authority under the
regulation cited above to challenge priorities of legal services programs which have not
set appropriate priorities? Please identify the issues in any such actions by LSC.

Answer: Our grantees are independent 501(c)(3) non-profit organizations, with their own boards
of directors responsible for the financial health of their legal aid programs. As independent
boards, they set appropriate priorities for cases based on the needs of their community. The
priority setting process under 45 CFR Part 1620 requires that a recipient’s governing body “. . .
adopt written priorities for the types of cases and matters, including emergencies, to which the
recipient’s staff will limit its commitment of time and resources.” The regulation gives guidance
on the reasons for which priorities should be changed, contains reporting requirements for the
recipient to its governing body, to LSC, and to the public on priorities, and requires:

e Annual review by the governing body of the recipient’s priorities.

e Written statements signed by staff indicating their understanding of the priorities and the
procedures for undertaking emergencies.

o Priority setting statement specifically indicating that the staff will not undertake any case
or matter for the recipient that is not a priority or an emergency

LSC reviews every grantee’s compliance with this regulation through on-site visits and through
the recipients’ reporting requirements. In providing that oversight, LSC always discusses
priorities and related legal work with recipients to achieve an understanding of whether the
grantee is implementing those priorities in their case acceptance policies. Since 1995, LSC has
not discovered instances with inappropriate priorities of any recipients.
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13, H.R. 3764 would remove the restriction against Congressional redistricting cases.
Please identify whatever information LSC has received to the effect that poor people
are requesting legal help to become involved in Congressional redistricting cases.

Answer: H.R. 3764 does not appear to remove the restrictions against Congressional
redistricting cases with the use of federal funds.

14, Please identify anything in the current LSC Act and regulations which restrict activist
groups from co-counseling LSC-funded lawyers in legal cases.

Answer: As part of its effort to maximize efficient use of its resources and to diversify funding
to serve low-income individuals, LSC permits grantees to cooperate with providers who do not
receive LSC funding. In doing so, LSC grantees must still maintain objective integrity and
independence from any entity that engages in activities that are not authorized for LSC grantees,
as made clear in 45 CFR Section 1610.8. Program integrity requires legal separation, separation
of LSC funds (including LSC subsidies) and physical and financial separation. This regulation
has withstood thirteen years of constitutional challenges, including First Amendment claims, in
four U.S. Circuit Court decisions.

15. Legislation has been propesed previously which would allow LSC-funded lawyers to
assist illegal aliens in the event of a law granting amnesty to illegal aliens. Without
huge increases in LSC appropriations for this type of representation, does LSC believe
such cases would undercut the ability of LSC lawyers to serve law-abiding poor
citizens?

Answer: Without commenting on any proposed legislation in Congress, any change in the law
that would increase the number of eligible clients would of course result in a greater demand for
services. LSC grantees do not currently have the necessary resources to meet the promise of
equal access to justice for all Americans. We will continue to work with the Congress to address
the funding level necessary to meet the demand for legal services.

16. Pursuant to LSC appropriations laws, LSC has enacted a regulation restricting
involvement of LSC-funded lawyers in cases involving assisted suicide, euthanasia, and
mercy killing. Nothing in H.R. 3764 appears to continue this restriction. Please identify
anything LSC has done to review the legal needs of the poor with respect to assisted
suicide, enthanasia and mercy killing.

Answer: This restriction is contained in the current LSC Act and would not be changed or
repealed by H.R. 3764. It is a codified statutory restriction and not an appropriations rider. The
Assisted Suicide Funding Restriction Act of 1997, Public Law 105-12, amended the LSC Act to
prohibit using LSC funds or private funds for assisted suicide activities as provided in that act,
the terms of which appear at 42 U.S.C. Section14404.
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RESPONSE TO POST-HEARING QUESTIONS FROM JEFFREY E. SCHANZ,
INSPECTOR GENERAL, LEGAL SERVICES CORPORATION

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on H.R. 3764, the “Civil Access to Justice Act of 2009”
April 27, 2010

Jeff Schanz, Inspector General, L.egal Services Corporation

Questions from the Honorable Steve Cohen, Chairman

1. Federal agencies have an Inspector General, with responsibilities described by the
Inspector General Act. With LSC being a separate entity, not treated like a federal
agency for all purposes, is the LSC IG treated differently, have separate
responsibilities, have different tools, than IGs from federal agencies? Should all of the
language within the Inspector General Act apply to the Inspector General of LSC?

The authorities and responsibilities set forth in the Inspector General Act of 1978, 5 U.S.C. app.
3, are generally applicable to the LSC OIG to the same extent they are applicable to other
statutory Inspectors General. The unusual legal structure of the Legal Services Corporation
(LSC), however, has created some impediments to the LSC OIG’s ability to exercise the full
authority entrusted to it by the TG Act.

Federal OTGs and the agencies they serve reportedly always have had unquestioned access to the
name of individuals receiving money or other benefits through federal grant, contract, or
entitlement programs in order to trace the expenditure of federal dollars through to their ultimate
recipients and thereby determine whether the funds have been expended in accordance with
applicable laws and regulations. Unlike other federal OIGs, however, the LSC OIG has been
subject to limitations on its access to needed records.”

For example, Section 1006(b)(3) of the LSC Act, 42 U.S.C. § 2996e(b)(3), provides that LSC
may not

interfere with any attorney in carrying out his professional responsibilities to
his client as established in the Canons of Ethics and the Code of Professional
Responsibility of the American Bar Association . . . or abrogate as to attorneys
in programs assisted under this subchapter the authority of a State or other
jurisdiction to enforce the standards of professional responsibility generally
applicable to attorneys in such jurisdiction.

Grantees have argued that this section of the LSC Act would limit the OIG’s access to
information. Thus the LSC OIG initially had considerable difficulty obtaining client names and
other case-related information (which is not, as a rule, protected by the attorney-client privilege)
based in part on interpretations of state bar rules, which generally require lawyers to protect the
confidentiality of virtually all information relating to clients. On a number of occasions

! See response to question 6 for additional discussion of the access to records issue.
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recipients’ denial of such information made it extremely difficult for the LSC OIG to carry out
routine work, including case reporting audits; audits of client trust fund accounts; and client
satisfaction surveys.

Congress attempted to address these access problems by crafting Section 509(h) of the 1996 Act,
which expressly supersedes the restrictions of § 1006(b)(3). Section 509(h) provides:

Notwithstanding section 1006(b)(3) of the Legal Services Corporation Act (42
U.S.C. 2996¢(b)(3)), financial records, time records, retainer agreements, client
trust fund and eligibility records, and client names, for each recipient shall be
made available to any auditor or monitor of the recipient, including any
Federal department or agency that is auditing or monitoring the activities of the
recipient, and any independent auditor or monitor receiving Federal funds to
conduct such auditing or monitoring, including any auditor or monitor of the
Corporation, except for reports or records subject to the attorney-client
privilege.

Despite the clear language of Section 509(h), LSC grant recipients have continued to invoke
state rules of professional responsibility to resist the enforcement of OLG subpoenas. So far,
these attempts have been unsuccessful. See U.S. v. Legal Services for New York City, 249 F.3d
1077, 1083 (D.C. Cir. 2001) (“LSNYC”) (noting that “§ 509(h) is an explicit exception to §
2996e(b)(3)"); Bronx Legal Services v. Legal Services Corp., 2002 WL 1835597, at * 4
(S.D.N.Y. Aug. 8, 2002) (“[E]ven if the requested information does constitute a client secret,
plaintiffs are relieved of any perceived ethical obligations to withhold client names and the
nature of the representation because they are required by [§ 509(h)] to disclose the requested
information”).

As the LSC OTG has noted in its record statement, H.R. 3764 contains no provision comparable
to Section 509(h). To ensure that its access to grantee records is not impeded by the lack of such
aprovision, the LSC OTG has requested that H.R. 3764 be amended to incorporate the language
of Section 509(h), with additional safeguards to prevent the unauthorized release of covered
information to third parties.

2. Tsyour office sufficiently independent from the LSC Board and President? If not,
what can Congress do to strengthen the LSC 1G? To help it fulfill its mission? To help
prevent waste, fraud, and abuse of federal funds?

Although the LSC OIG is required by the Inspector General Act of 1978 to function as an
“independent and objective” unit of LSC, 5 U.S.C. app. § 2, the LSC IG’s statutory
independence has been seriously threatened on at least two occasions by the LSC Board. Most
recently, in 2006 the LSC Board threatened to remove former TG Kirt West in apparent
retaliation for reports he had issued that were critical of certain practices of the Board and LSC
management. The LSC Board decided to refrain from removing Mr. West only after members of
the Commercial and Administrative Law Subcommittee objected to the threatened firing.

? The terms and conditions to which the 1996 Act subjected LSC funding, including those bearing on the authorities
of the OIG, have been incorporated by reference into all subsequent appropriations acts.
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Testifying before this Subcommittee on September 26, 2006 regarding the Legal Services
Corporation Improvement Act, Mr. West stated:

Efforts by LSC Boards and LSC management to stifle Tnspector General
independence through intimidation and retaliation appear to have existed
throughout the history of the LSC Office of Tnspector General. These
problems are neither new to LSC nor unique to the current Board and Inspector
General. The longest-serving LSC Tnspector General, Edouard R. Quatrevaux,
has lent his support to your bill and has stated that the problems T am facing are
the same problems he faced with a different Board and with different LSC
management, leading him to conclude that LSC has an institutional problem in
recognizing the proper role of an Inspector General. Inspector General
Quatrevaux was criticized for issuing reports that the former Board did not like
and for communicating with Congress.

9/26/06 Statement of R, Kirt West before the Subcommittee on Commercial and Administrative
Law at 2-3.

As Mr. West further noted, the LSC IG has the most tenuous job security of virtually any federal
IG. Although other designated federal entity (“DFE”) 1Gs can be fired by the heads of their
agencies, virtually all other DFE [Gs are federal employees who may be fired only for cause.
Because the LSC TG is an at-will employee, he can be removed without cause by a simple
majority vote of the LSC Board; given this lack of job security, institutionally, the LSC 1G is
“potentially the most easily subject to undue or improper pressure.” 9/26/09 Statement at 8.

To address this recurring problem, Mr. West supported legislation introduced by Rep. Cannon in
the 109" Congress that would have required “the written concurrence of at least 9 members” of
the LSC Board to remove the Inspector General.

Similar legislation has recently been introduced by Senator Grassley as Senate Amendment 3814
to the financial reform legislation pending in the United States Senate. Unlike Rep. Cannon’s
bill, however, Senator Grassley’s amendment would apply to all DFEs. Senator Grassley’s
amendment reads as follows:

SEC. 989D. REMOVAL OF INSPECTORS GENERAL OF
DESIGNATED FEDERAL ENTITIES.

SEC. 989D, REMOVAL OF INSPECTORS GENERAL OF DESICNATED
FEDERAL ENTITIES.

Section 8Ci(e) of the Inspector General Act of 1978 (S TULS.C. App.) is
amended--

(1) by redesignating the sentences fnllowing ()" as paragraph (2); and
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(2) by striking "*(e)" and inserting the {ollowing:

T(e)(1) In the case of a designated Federal entity for which a board or
commission is the head of the designated Federal entity, a removal under this
subsection may only be made upon the written coneurrence of a 2/3 majority of
the board or commission..

Enactment of this provision into law would go far in addressing the problems of intimidation and
retaliation that have periodically beset LSC Inspectors General, enabling the LSC IG to fulfill his
mandate of preventing and detecting fraud, waste, and abuse without fear of reprisal from the
head of his agency.

3. Please explain why it is important to foster competition in the LSC grant award
process. Would more competition ensure less misuse of funds? Would it provide for
more access to justice? Would it prevent waste and fraud?

Prior to enactment of the Omnibus Consolidated Rescissions and Appropriations Act of 1996,
Pub. L. No. 104-134 (1996) (1996 Act”), incumbent LSC grantees enjoyed presumptive
refunding. Section 503(b) of the 1996 Act abolished the presumptive refunding regime and
required LSC to implement a competitive selection process in the awarding of grants.

Under H.R. 3764, however, LSC would once again be required to comply with time-consuming
administrative procedures before it could deny an application for refunding, or terminate or
suspend a grantee’s funding. This would severely limit the Corporation’s ability to deal with
grantees engaging in fraudulent practices; non-performing grantees; and grantees failing to
comply with the requirements of federal law.

The competition requirement in Section 503(c) of the 1996 Act enables LSC to cut off
nonperforming grantees quickly and replace them with grantees who have demonstrated an
understanding of their clients’ legal needs and the capability to deliver legal services in an
efficient and effective manner, as well as the ability to comply with all the statutory and
regulatory requirements attached to LSC funding. By streamlining the grant award and
revocation process, Section 503(c) ensures that grantees which have misused LSC funds can be
cut off quickly and replaced with legal service providers who have demonstrated a willingness to
abide by the applicable statutory and regulatory requirements. By preventing the diversion of
LSC funds to prohibited activities the competition requirement reduces waste and fraud
involving LSC funds and helps ensure that funding will be available to provide access to the
justice system for eligible clients in need.

4. Please explain the difference between Generally Accepted Auditing Standards and the
standards established by the Comptroller General for audits involving federal funds.
And why you assert that H.R. 3764 should be altered to reflect a different auditing
standard.

The standards established by the Comptroller General for audits, generally accepted government
auditing standards or GAGAS, establish a number of reporting standards for financial audits
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above and beyond those required by generally accepted auditing standards, GAAS. For example,
when providing an opinion or a disclaimer on financial statements under GAGAS, auditors must
also report on internal control over financial reporting and on compliance with laws, regulations,
and provisions of contracts or grant agreements. To comply with GAGAS, auditors should
include either in the same or in separate report(s) a description of the scope of their testing of
internal control over financial reporting and compliance with laws, regulations, and provisions of
contracts or grant agreements.

In addition, unlike GAAS, GAGAS requires auditors to report (1) significant deficiencies in
internal control, identifying those considered to be material weaknesses; (2) all instances of fraud
and illegal acts unless inconsequential; and (3) violations of provisions of contracts or grant
agreements and abuse that could have a material effect on the relevant financial statements.

By repealing the requirement that audits of LSC grantees be conducted in accordance with
GAGAS, H.R. 3764 would return the Corporation to the confusing state of atfairs that existed in
1992, when 38% of the grantee audits submitted to LSC were conducted in accordance with
GAGAS and the remainder were conducted in accordance with GAAS. Like virtually every
other non-profit entity that receives substantial federal grant funding, LSC recipients should be
required to account for their use of federal dollars in accordance with rigorous government
auditing standards.

Replacing Section 509 of the 1996 Act with reporting requirements that are less rigorous than
those imposed on federal grantees would substantially increase the risk that more funds will be
lost as a result of unreasonable or unsupportable expenditures, as well as fraud, embezzlement,
or simply poor bookkeeping.

In this respect, moreover, H.R. 3764 appears to conflict with the statutory mandates of the 1G
Act, which requires Inspectors General to ensure that non-federal auditors examining federal
programs adhere to Government Auditing Standards. See 5 U.S.C. app. 3, § 4(b)(1)}C) (“[1]n
carrying out the responsibilities specified in subsection (a)(1), each Tnspector General shall . . .
take appropriate steps to ensure that any work performed by non-Federal auditors complies with
the standards established by the Comptroller General [for audits of Federal establishments]”).

5. Tn your written statement, you recommend that “the Committee adopt a provision
similar to Section 504(a)(19) of the 1996 Appropriations Act, but modified to correct
certain deficiencies of Section 504(a)(19).” What language do you propose to correct
the deficiencies within Section 504(a)(19)?

The LSC OIG has submitted to the Committee the following proposed statutory language, to be
added to Section 11 of H.R. 3764

“(k) Federal Character of Corporation Funds for Certain Purposes.
“The funds made available by the Corporation under this Act shall be

considered to be Federal funds provided by grant or contract; the
Corporation shall be considered to be a department or agency of the United
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States Government; and the Corporation’s employees shall be considered to
be Federal employees for purposes of all provisions of Federal law relating to
the proper use of Federal funds, including but not limited to:

(1) 18 U.S.C. § 201 (Bribery of Public Officials and Witnesses),

(2) 18 U.S.C. § 286 (Conspiracy to Defraud the Government With
Respect to Claims);

(3) 18 U.S.C. § 287 (False, Fictitious, or Fraudulent Claims);

(4) 18 U.S.C. § 371 (Conspiracy to Commit Offense or Defraud the
United States);

(5) 18 U.S.C. § 641 (Public Money, Property, or Records);

(6) 18 U.S.C. § 1001 (False Statements or Entries);

(7) 18 U.S.C. § 1002 (Possession of False Papers to Defraud the United
States);

(8) 18 U.S.C. § 1516 (Obstruction of Federal Audit)

(9) 31 U.S.C. § 3729-33 (Civil False Claims) (except that qui tam
actions authorized by § 3730(b) may not be brought against the
Corporation or its grantees);

(10) Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812 (False
Claims under $150,000).

(11) 18 U.S.C. § 666 (Thett or bribery concerning Programs Receiving
Federal Funds).”

This language is adapted from Section 504(a)(19) of the 1996 Appropriations Act; LSC’s
implementing regulations at 45 C.F.R. § 1640.2(a)(1); and previous LSC reauthorization bills.
While Section 504(a)(19) requires that grantees agree to be bound by @/l federal statutes relating
to the proper use of tederal funds, LSC’s implementing regulations, at 45 C.F.R. § 1640, do not
identify all federal statutes relating to the proper use of federal funds. The LSC OIG proposes
correcting this oversight by specifying, in the statutory language, which statutes should be
applicable to LSC funds, and by including two statutes in the list that were left out of LSC’s
implementing regulations.

First, LSC’s current implementing regulations contain no mention of 18 U.S.C. § 666,
which is the primary federal statute to prosecute cases involving theft or bribery
involving non-federal officials who have been entrusted to administer federal funds. It
was enacted to “fill a gap caused by the difficulty of tracing federal monies” in
prosecutions undertaken pursuant to 18 U.S.C. § 641, which covers theft or
embezzlement of federal property. United States v. Westmoreland, 841 F.2d 572, 576
(5" Cir. 1988).

Given the widely-recognized inadequacy of Section 641 for the prosecution of thefts of federal
grant funds by non-federal officials, and the evident Congressional intent to include Section 666
among those federal laws which were to be made applicable to LSC funds by Section 504(a)(19)
of the 1996 Act, see H.R. 2039, 102™ Cong., 2™ Sess., at § 4; H.R. 2644, 103™ Cong., 1" Sess.,
§ 4; HR. 1806, 104™ Cong., 1% Sess., § 5; S. 1221, 104™ Cong., 1" Sess., § 5 (making Section



174

666 applicable to LSC funds), the LSC OIG recommends that H.R. 3764 correct this oversight
by making Section 666 applicable to LSC funds.

In addition, the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812 (“PFCRA™), is
added to the list, as it was amended to be made applicable to DFE OIGs (such as the LSC OIG)
in the 1G Reform Act of 2008. The PFCRA provides for administrative recovery in false claims
actions involving amounts under $150,000.

6. During the hearing, Congressman Scott asked you about client confidentiality and
access to records. You indicated that you would provide further information
concerning how other agencies deal with maintaining client confidentiality and
avoiding ethical violations. Please provide such information.

Having surveyed OIGs across the federal government with respect to this issue, we have not
found any case in which an OIG has been unable to obtain the name of an individual who is the
recipient of a benefit from a government program. At the Department of Health and Human
Services, the Department of Housing and Urban Development, the Department of Justice, the
Department of Education, the National Science Foundation, and other agencies with significant
grant-making or benefit-processing responsibilities, OLG investigators and auditors have
reportedly always had unquestioned access to the name of individual receiving money or other
benefits through federal grant, contract, or entitlement programs. This is unsurprising, as federal
OIGs and the agencies that they serve must be able to trace the expenditure of federal dollars
through to their ultimate recipients in order to determine whether the funds have been expended
in accordance with applicable laws and regulations.

Nevertheless, some LSC grantee advocates contend that LSC and the LSC OIG cannot be
entrusted with names and other identifying information concerning individual clients. Although
LSC and the LSC OIG are forbidden under current law from improperly disclosing such
information, to assuage any concerns the grantee advocates may have concerning such improper
disclosure, the LSC OTG has proposed tightening the standards for disclosure of such
information under Section 7 of HR. 3764. Grantee advocates also contend that grantee attorneys
are faced, under cwrrent law, with the dilemma of being forced to choose between complying
with the disclosure requirements of Section 509(h) and running afoul of state and local rules of
professional responsibility that may be interpreted to prohibit such disclosures. The LSC OIG
has proposed language to assuage these concerns. As amended, the provision would read as
follows (new language is bolded and italicized):

“(j) Notwithstanding section 1006(b)(3) of the Legal Services Corporation Act
(42 U.S.C. 2996e(b)(3)), financial records, time records, retainer agreements,
client trust fund and eligibility records, and client names, for each recipient
shall be made available to any auditor or monitor of the recipient, including
any Federal department or agency that is auditing or monitoring the activities
of the Corporation or of the recipient, and any independent auditor or monitor
receiving Federal funds to conduct such auditing or monitoring, including any
auditor or monitor of the Corporation, except for reports or records subject to
the Federal attorney-client privilege. References in this Act to applicahle
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rules of professional responsibility or other laws of a State or jurisdiction
regulating the practice of law shall not be construed to limit the access of
any auditor or monitor, including the Office of Inspector General, to records
or information described in this section which is not otherwise protectable
under the Federal attorney-client privilege.

(k) The Legal Services Corporation shall not disclose any name or document
referred to in subsection (h), except to--

(1) a Federal, State, or local law enforcement official for the purpose

of enabling the official to conduct an investigation into an alleged
violation of criminal law, provided the Office of Inspector General has
determined that such release would further the OIG’s statutory mission
to prevent and detect fraud, waste, or abuse; or

(2) an official of an appropriate bar association for the purpose of
enabling the official to conduct an investigation inte the alleged
violation of a rule of professional conduct.

(1) In the event an official of the Legal Services Corporation knowingly and
willfully discloses information concerning an individual client contained in a
document described in subsection (h) other than to the persons or entities
described in subsection (i), or to any person or entity for a purpose other
than those described in subsection (i), such official shall be guilty of a
misdemeanor and fined not more than $5,000.”

(m) An attorney’s compliance with the requirements of subsection (j) shall
not constitute a violation of any applicable rules of professional
responsibility or other laws of any State or other jurisdiction regulating the
practice of law.

7. In your opening statement at the hearing, you mentioned issuing fraud alerts to all of
the executive directors of the LSC-funded programs. Please describe your efforts, and
the success of those efforts.

Since 2005, the OTG has issued periodic fraud alerts to all LSC programs on ways to prevent and
detect fraud. Subjects have included “How to Protect Your Organization from Internal Thefts,”
“Employee Theft of Fees Paid by Clients, “Preventing Employee Embezzlement,” and “How to
Prevent Computer Laptop Theft.” In addition to sending these fraud alerts to Executive
Directors, copies are posted on the OIG website at www.oig.lsc.gov/fraud/fraud htm.

The OTG issues fraud alerts to LSC grantee programs in order to share information about
criminal schemes that could have an impact on them. When the OL1G learns about a scheme at
one or more LSC grantee programs that could have an impact on other programs, we prepare a
communication to the Executive Directors of the programs. The alert advises them of the
scheme, along with ways to prevent and detect the scheme in their programs. In addition, the
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alert reminds programs of their responsibility to report criminal activity to the OLG, and provides
them with information about contacting our OIG Hotline.

Additionally, because the O1G is committed to reducing the opportunities for LSC grantees to
fall victim to fraudulent activity, the OTG also presents fraud awareness briefings at LSC
grantees, sharing with them ways to try to prevent fraud, including adhering to adequate internal
controls and setting the right “tone at the top.” The OTG Fraud Awareness Briefing includes a
PowerPoint presentation covering topics such as who commits fraud, why people commit fraud,
how fraud can be prevented, how fraud can be detected, and what to do if fraud is suspected. We
also describe, without mentioning program names and staff, various types of fraud schemes
perpetrated against LSC grantees. The briefing provides an opportunity for program staft to ask
questions and make suggestions regarding ways to prevent fraud at their legal service program.
We suggest to executive directors that all their staff, as well as board members and auditors,
should attend since the presentation is beneficial to all.

Often in conjunction with fraud awareness briefings provided to a grantee’s executive director
and chief financial officer, the OLG will conduct fraud vulnerability assessments (FVAs). The
FVAs consist of a focused document review in areas identified as weak or prone to abuse and a
review of grantee internal control policies versus practices. These reviews help surface both
existing and potential problem areas, improve managers’ awareness of their fiscal
responsibilities, and serve as a deterrent by making staff aware that all LSC funds are subject to
review.
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Questions from the Honorable Trent Franks, Ranking Member
Restrictions on use of funds by LSC’s grantees (Pub. L. 104-134)

1. Do sections 9, 10 and 11 of H.R. 3764 have the effect of preserving or instead weakening
the abortion-litigation restriction in Pub. L. 104-134 (as annually renewed in
appropriations measures) with regard to the use of both federal and non-federal funds
by LSC’s grantees?

Section 9 of H.R 3764 would amend section 1006 of the LSC Act to prevent provisions of law
other than those in the LSC Act itself from being construed to prohibit grantees from using their
LSC funds for any purpose. This section would negate all provisions of law intended to prohibit
grantees from using non-LSC funds for any purpose, except for the prohibition on abortion-
related litigation. Section 10 of H. R. 3764 would require laws purporting to supersede or
modify the LSC Act to be promulgated as an amendment to the LSC Act or to refer specifically
to Section 1006(1) of the LSC Act.”

Section 11 of H.R. 3764 would amend the LSC Act to prohibit LSC grantees from using
Corporation funds to “participate in any litigation with respect to abortion,” H.R. 3764, §
T1(2)(A). Section 9 of H.R. 3764 similarly would prohibit the use of non-Federal funds to
participate in abortion-related litigation. The LSC Act currently restricts the use of LSC funds
for a narrower category of abortion-related litigation.* 42 USC § 2996h(b)(8). The Acts
appropriating funds to LSC since fiscal year 1996, however, have restricted grantees’ use of both
LSC and non-LSC funds” to “participate in any litigation with respect to abortion.” See Pub. L.
104-134, § 504(a)(14). Thus, H.R. 3764 would maintain the restriction on the use of both LSC
and non-Federal funds for abortion-related litigation.

2. Do sections 9 and 10 of H.R. 3764 lift all of the restrictions in Pub. L. 104-134 listed
immediately below with regard to LSC’s grantees’ use of non-federal funds (i.e., the
private funds restriction)?

o legislative redistricting [Sec. 504(a)(1) of Pub. L. 104-134]

lobbying government [Sec. 504(a)(4)]

class action suits [Sec. 504(a)(7)]

suits representing undocumented aliens |Sec. 504(a)(11)]

training programs encouraging political activity, labor activity, a boycott,
picketing, etc. [Sec. 504(a)(12)]

o suits in which attorneys’ fees are collected [Sec. 504(a)(13)]

® It is unclear whether the provisions in question, purporting to restrict the power of future Congresses, would be
binding and would have the effect they purport to have.

* Although enumerating a narrower category of activities subject to the abortion related prohibition, the LSC Act
prohibition applies to participation in any proceeding for purposes of those enumerated categories not just litigation.
* The appropriations acts contain a possible exception to this prohibition for non-LSC tribal funds. See Pub. L. 104-
134, § 504(d)2)(A).
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* suits representing prisoners [Sec. 504(a)(15)]

o suits regarding reform of federal or state welfare systems [Sec. 504(a)(16)]

* suits representing persons evicted for the sale or distribution of drugs [Sec.
504(a)(17)]

o solicitation of clients [Sec. 504(a)(18)].

Section 9 of H.R 3764 would amend section 1006 of the LSC Act to prevent provisions of law
other than those in the LSC Act itself from being construed to prohibit grantees from using their
LSC funds for any purpose. This section would negate all provisions of law intended to prohibit
grantees from using non-LSC funds for any purpose, except for the prohibition on abortion-
related litigation. Section 10 of H. R. 3764 would require laws purporting to supersede or
modify the LSC Act to be promulgated as an amendment to the LSC Act or to refer specifically
to Section 1006(1) of the LSC Act. Any current law and any act passed by a future Congress that
incorporate by reference the provisions of the 1996 or 1998 appropriations acts prohibiting the
use of the funds of an LSC grantee for any particular purpose would have to comply with the
requirement of Section 10 to be effective. Thus, under these sections of H.R. 3764, any act
incorporating by reference the sections of the 1996 appropriations act enumerated above,
including the LSC’s current FY 2010 appropriations act,’ would be of no effect. ’

3. With regard to LSC grantees’ use of both non-federal and federal funds, do sections 9
and 10 of H.R. 3764 wholly lift the restrictions in P.L. 104-134 on redistricting,
lobbying, class action suits, labor activity, suits in which attorneys’ fees are collected,
suits to reform welfare, and solicitation of clients?

H.R. 3764 does not specifically address these restrictions. However, Section 9 of H.R 3764,
which is intended to prevent provisions of law other than those in the LSC Act itself from being
construed to prohibit grantees from using their LSC funds for any purpose and to negate all
provisions of law purporting to prohibit grantees from using non-LSC funds for any purpose,”
would effectively negate the restrictions in Pub. L. 104-134. Thus, were H.R. 3764 enacted, the
restrictions contained in Pub. L. 104-134 prohibiting the use of non-LSC funds for any of the
enumerated purposes would no longer be in place (the 1996 appropriations act does not contain a
restriction on labor activity). The use of LSC funds” for these purposes would be governed by
the LSC Act, which contains restrictions in some of the areas listed, as set out below:

Redistricting:
The LSC Act does not contain a prohibition on grantees engaging in redistricting activities. Prior

to the 1996 appropriations act, however, LSC promulgated a regulation restricting grantees’
involvement in certain redistricting activities.

¢ The current LSC appropriations act lifts the restriction on claiming, collecting and retaining attorneys’ fees.

7 Such laws enacted in the future would be effective if they refer specifically to a particular subsection of the L.SC
Act. See also note 1.

¥ H.R. 3764 contains one exception, preserving the prohibition on using LSC funds for abortion-related litigation.
* HR. 3764 would amend the LSC' Act to lift the provision that had extended restrictions on LSC funds to non-
Federal funds, see H.R. 3764, § 14{2)(B). amending section 1010(c) of the LSC Act.

11
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Lobbying:

The 1996 appropriations act contains restrictions on lobbying activity, Pub. L. 104-134, §§
504(a)(1)-(6), (12), in addition to those set out in the LSC Act. The LSC Act restrictions are as
follows:

Neither the Corporation nor any recipient shall contribute or make available
corporate funds or program personnel or equipment for use in advocating or
opposing any ballot measures, initiatives, or referendums. However, an attorney
may provide legal advice and representation as an attorney to any eligible client
with respect to such client's legal rights.

42 USC § 2996e(d)(4).

With respect to grants and contracts in connection with the provision of legal
assistance to eligible clients under this title, the Corporation shall—

insure that no funds made available to recipients by the Corporation shall be used
at any time, directly or indirectly, to influence the issuance, amendment, or
revocation of any executive order or similar promulgation by any Federal, State
for local agency, or to undertake to influence the passage or defeat of any
legislation by the Congress of the United States, or by any State or local
legislative bodies, or State proposals by initiative petition, except where—

(A) representation by an employee of a recipient for any eligible client is
necessary to the provision of legal advice and representation with respect to such
client's legal rights and responsibilities (which shall not be construed to permit an
attorney or a recipient employee to solicit a client, in violation of professional
responsibilities, for the purpose of making such representation possible); or

(B) a governmental agency, legislative body, a committee, or a member thereof--

(i) requests personnel of the recipient to testify, draft, or review measures or to
make representations to such agency, body, committee, or member, or

(ii) is considering a measure directly affecting the activities under this title of the
recipient or the Corporation.

42 USC § 2996f(2)(5).

No funds made available by the Corporation under this title, either by grant or
contract, may be used—
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to support or conduct training programs for the purpose of advocating particular
public policies or encouraging political activities, labor or antilabor activities,
boycotts, picketing, strikes, and demonstrations, as distinguished from the
dissemination of information about such policies or activities, except that this
provision shall not be construed to prohibit the training of attorneys or paralegal
personnel necessary to prepare them to provide adequate legal assistance to
eligible clients.

42 USC § 29961(b)(6).
Class action suits:

The 1996 appropriations act prohibits LSC from funding any grantee “that initiates or
participates in a class action suit,” Pub. L. 104-134, § 504(a)(7). The LSC Act limits the use of
LSC funds for class action cases as follows:

No class action suit, class action appeal, or amicus curiae class action may be
undertaken, directly or through others, by a staff attorney, except with the express
approval of a project director of a recipient in accordance with policies
established by the governing body of such recipient.

42 USC § 2996e(d)(5).
Labor activity:

The 1996 appropriations act does not contain a restriction on labor activity. The LSC Act does
not address direct labor activity, except to the extent the following provisions apply:

No funds made available by the Corporation under this title, either by grant or
contract, may be used—

to support or conduct training programs for the purpose of advocating particular
public policies or encouraging political activities, labor or antilabor activities,
boycotts, picketing, strikes, and demonstrations, as distinguished from the
dissemination of information about such policies or activities, except that this
provision shall not be construed to prohibit the training of attorneys or paralegal
personnel necessary to prepare them to provide adequate legal assistance to
eligible clients.

42 USC § 2996£(b)(6).

No funds made available by the Corporation under this title, either by grant or
contract, may be used—
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to initiate the formation, or act as an organizer, of any association, federation, or
similar entity, except that this paragraph shall not be construed to prohibit the
provision of legal assistance to eligible clients.

42 USC § 2996f(b)(7).

Suits in which attorneys” fees are collected:

The 1996 appropriations act prohibits LSC from funding any grantee that “claims (or whose
employee claims), or collects and retains, attorneys’ fees pursuant to any Federal or State law
permitting or requiring the awarding of such fees,” Pub. L. 104-134, § 504(a)(13). The LSC Act
does not prohibit grantees from collecting attorneys’ fees. LSC’s current appropriations act, Pub.
L. 111-117, lifts the attorneys’ fees restriction that had been in place since the 1996
appropriations act.

Suits to reform welfare:

The 1996 appropriations act prohibits LSC from funding any grantee “that initiates legal
representation or participates in any other way, in litigation, lobbying, or rulemaking, involving
an effort to reform a Federal or State welfare system, except that this paragraph shall not be
construed to preclude a recipient from representing an individual eligible client who is seeking
specific relief from a welfare agency [if such relief does not involve an effort to amend or
otherwise challenge existing law in effect on the date of the initiation of the representation.]
Pub. L. 104-134, § 504(a)(16).

.10

The LSC Act does not contain a prohibition on involvement in efforts to reform a Federal or
state welfare system.

Solicitation of clients:

The 1996 appropriations act prohibits LSC from funding any grantee “unless such person or
entity agrees that the person or entity, and the employees of the person or entity, will not accept
employment resulting from in-person unsolicited advice to a nonattorney that such nonattorney
should obtain counsel or take legal action, and will not refer such nonattorney to another person
or entity or an employee of the person or entity, that is receiving financial assistance provided by
the Corporation.” Pub. L. 104-134, § 504(a)(18).

The LSC Act does not contain a prohibition on the solicitation of clients.

19 Bracketed text overruled by Legal Services Corp. v. Velazquez, 531 U.S. 533 (2001) and removed by Pub. L.
107-77, 115 Stat. 748 (November 28, 2001).
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4. How exactly does section 11 of H.R. 3764 loosen the restrictions in P.L. 104-134 on
representation of prisoners, undocumented aliens, and tenants evicted from public
housing projects with regard to LSC grantees’ use of federal or non-federal funds?

Like LSC’s 1996 appropriations act, Section 11 of H.R. 3764 contains restrictions on the
representation of prisoners, undocumented aliens, and tenants being evicted from public housing
projects; H.R. 3764, however, modifies those restrictions.

One difference is in the treatment of non-Federal funds. The 1996 appropriations act extends its
restrictions in these areas to all funds of recipients. The LSC Act extends the restrictions
contained in the LSC Act to LSC and non-Federal funds (with limited exceptions). H.R. 3764
would amend the LSC Act to lift the provision that currently extends restrictions on LSC funds
to non-Federal funds, see H.R. 3764, § 14(2)(B), amending section 1010(c) of the LSC Act.
Thus, the restrictions in the LSC Act, including those proposed in H.R. 3764 on representation of
prisoners, undocumented aliens, and tenants evicted from public housing projects, would apply
only to funds made available to grantees by LSC.

The specific differences between the restrictions on representation of prisoners, undocumented
aliens, and tenants evicted from public housing projects in the 1996 appropriations act and in
H.R. 3764 are discussed below.

Representation of prisoners:

LSC’s 1996 appropriations act prohibits LSC from funding any grantee “that participates in any
litigation on behalf of a person incarcerated in a Federal, State or local prison.” Pub. L. 104-134,
§ 504(a)(15).

Section 11(2) of H.R. 3764 would amend Section 1007 of the LSC Act by adding subsection
1007(b)(12), which would prohibit the use of funds made available by the Corporation as
follows:

to provide legal assistance with respect to litigation relating to prison conditions
on behalf of any individual who is incarcerated in a Federal, State, or local prison,
except that nothing in this paragraph prohibits the use of funds made available by
the Corporation for litigation related to an incarcerated individual’s ability to
reenter society successfully.

Therefore, although the 1996 appropriations act broadly prohibited recipients from representing
prisoners (defined as those persons incarcerated in a Federal, State or local prison), H.R. 3764
would allow the use of any funds to represent prisoners except that the use of LSC funds for
litigation related to prison conditions would be prohibited."

" This analysis is premised on the assumption that the exception contained in Section 11(2) of H.R. 3764, namely
that “nothing in this paragraph prohibits the use of funds made available by the Corporation for litigation related to
an incarcerated individual’s ability to reenter society successfully,” is not interpreted so broadly as to swallow the
general prohibition on “legal assistance with respect to litigation relating to prison conditions.” The same analytical
assumption has been adopted throughout the analysis of prison related litigation below.

15
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Representation of undocumented aliens:

H.R. 3764 contains an expanded list of categories of aliens who would be eligible for legal
assistance with LSC funds (the use of non-Federal funds for the representation of documented or
undocumented aliens is permitted). The list includes the exceptions provided in the 1996
appropriations act; some not included in 1996 but added by statute after 1996, for example,
pursuant to the Trafficking Victims Protection Act of 2000 and the Trafficking Victims
Protection Reauthorization Act of 2003; and others that are new. The new exemptions include
evacuees and victims of major disasters; abused, neglected or abandoned minors under the care
of a State; unaccompanied minors in the custody of Homeland Security; other aliens “authorized
to work in the United States” or “otherwise lawfully present in the United States;” and aliens
eligible under other statutes such as members of cross boarder tribes and aliens seeking relief
under the Hague Convention regarding child abduction. Some of these new exemptions do not
include a requirement that the covered individual be a citizen or documented alien. Aliens
falling within some of the new exemptions, therefore, may be undocumented but nonetheless
eligible for legal assistance provided with LSC funds.

Representation of tenants evicted from public housing projects:

The 1996 appropriations act prohibits LSC from funding grantees in certain eviction
proceedings:
[A recipient] that defends a person in a proceeding to evict the person from a
public housing project if--

(A) the person has been charged with the illegal sale or distribution of a controlled
substance; and

(B) the eviction proceeding is brought by a public housing agency because the
illegal drug activity of the person threatens the health or safety of another tenant
residing in the public housing project or employee of the public housing agency.

Pub. L. 104-134, § 504(a)(17). H.R. 3764 also addresses representation in evictions from public
housing but prohibits a narrower category of representation. H.R. 3764 would amend section
1007 of the LSC Act to the following provision:

No funds made available by the Corporation under this title, either by grant or
contract, may be used—

to provide legal assistance with respect to the defense of an individual in a
proceeding to evict such individual from a public housing project if —
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(A) the individual has been convicted in a criminal proceeding with the
illegal sale or distribution of a controlled substance; and

(B) the eviction proceeding is brought by a public housing agency because
the illegal drug activity of the individual threatens the health and
safety of another tenant residing in the public housing project or an
employee of the public housing agency.

H.R. 3764, § 11(2)(D). The prohibition in H.R. 3764 applies only to funds made available by
LSC rather than to all funds of a grantee and would further narrow the restriction to those
“convicted in a criminal proceeding” of illegal sale or distribution, whereas the 1996
appropriations act applies the prohibition to those “charged.” Additionally, H.R. 3764 requires
that the activity threaten the “health and safety” (emphasis added) of a tenant residing in the
public housing project or an employee of the public housing agency, whereas the 1996
appropriations act applies if the threat is to the “health or safety” (emphasis added) of those
persons.

5. Regarding the restriction in P.L. 104-134 on LSC grantees’ representation of prisoners,
would the removal of this restriction allow prisoners to sue prisons over disciplinary
decisions (i.e., the placement of prisoners in solitary confinement or use of other actions
to punish prisoners who violate prison rules)?

LSC’s 1996 appropriations act prohibits LSC from funding any grantee “that participates in any
litigation on behalf of a person incarcerated in a Federal, State or local prison.” Pub. L. 104-134,
§ 504(a)(15).

Section 11(2) of H.R. 3764 would amend Section 1007 of the LSC Act by adding subsection
1007(b)(12), which would prohibit the use of funds made available by the Corporation as
follows:

to provide legal assistance with respect to litigation relating to prison conditions
on behalf of any individual who is incarcerated in a Federal, State, or local prison,
except that nothing in this paragraph prohibits the use of funds made available by
the Corporation for litigation related to an incarcerated individual’s ability to
reenter society successfully.

Under H.R. 3764, it appears that suits over disciplinary decisions would “relat[e] to prison
conditions™ and grantees, therefore, would be prohibited from using funds provided by LSC to
sue prisons over disciplinary decisions. The use of non-Federal funds for such suits would be
permitted.

a. Would the removal of this restriction allow prisoner lawsuits against wardens
and prison guards?

The analysis set out above applies equally to prisoner suits against wardens and prison guards.
Use of funds provided by the Corporation for such suits would be prohibited under H.R. 3764 to
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the extent they relate to prison conditions; the use of non-Federal funds for such suits would be
permitted.

b. Against witnesses or victims?

Suits brought by prisoners against witnesses or victims presumably would not involve prison
conditions. H.R. 3764, therefore, would not prohibit such suits (although they would be
prohibited in the unlikely event they do involve prison conditions).

c. Against public officials?

The analysis set out above applies equally to prisoner suits against public officials. Use of funds
provided by the Corporation for such suits would be prohibited under H.R. 3764 to the extent
they relate to prison conditions; the use of non-Federal funds for such suits would be permitted.

6. Prior to the restriction in P.L. 104-134 against LSC grantees’ representation of
prisoners, a legal services program in one controversial case sued Michigan for failing
to provide free lawyers to prisoners in child custody cases. The suit was not only
unsuccessful but a waste of scarce taxpayer dollars. Is there anything in H.R. 3764 that
would prevent such a lawsuit by an LSC-funded program if H.R. 3764 passes?

LSC’s 1996 appropriations act prohibits LSC from funding any grantee “that participates in any
litigation on behalf of a person incarcerated in a Federal, State or local prison.” Pub. L. 104-134,
§ 504(a)(15).

Section 11(2) of H.R. 3764 would amend Section 1007 of the LSC Act by adding subsection
1007(b)(12), which would prohibit the use of funds made available by the Corporation as
follows:

to provide legal assistance with respect to litigation relating to prison conditions
on behalf of any individual who is incarcerated in a Federal, State, or local prison,
except that nothing in this paragraph prohibits the use of funds made available by
the Corporation for litigation related to an incarcerated individual’s ability to
reenter society successfully.

Under H.R. 3764, grantees would be prohibited from using funds provided by LSC to sue prisons
over prison conditions. Because child custody cases likely would not involve prison conditions,
grantees would not be prohibited from using funds provided by LSC or non-Federal sources to
represent prisoners in child custody cases.

7. Would H.R. 3764 eliminate the requirement in section 505 of P.L. 105-119 (first passed
in 1997 and renewed annually thereafter), which requires LSC’s field programs to
disclose the court cases brought by LSC-funded attorneys?

Yes, H.R. 3764 would eliminate the requirement in section 505 of Pub. L. 105-119, requiring
LSC grantees to disclose the court cases brought by the attorneys they employ.
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a. TfH.R. 3764 eliminates this requirement (by attempting to prevent the
requirement from being annually renewed in future appropriations measures),
how would this elimination affect accountability, transparency, and oversight at
LSC and among its grantees?

The less information that LSC grantees are required to provide regarding the cases they have
filed, the more difficult it will be for O1G and OCE to oversee program compliance. In the event
programs are no longer required to disclose the court cases brought by LSC-funded attorneys,
OIG would have to expend considerable time and effort identifying cases and then researching
court files to ascertain whether work on such cases violated LSC restrictions.

b. Is it possible that the lack of disclosure of court cases brought by LSC-funded
attorneys could increase the likelihood of violations of restrictions on fund use
by LSC’s grantees?

By making it more difficult for O1G and OCE to learn what cases LSC grantees have filed,
elimination of the requirement to disclose court cases would certainly diminish the likelihood of
violations (such as prisoner lawsuits, fee-generating cases, and the like) being detected. To the
extent that there are potential violators currently deterred from violating restrictions by the
ability of the OIG and OCE to detect such violations, a change in the law that makes detection
less likely could increase the likelihood of violations.

c. How would the Office of Inspector General overcome this lack of disclosure
in detecting and investigating violations of restrictions on fund use as well as
waste, fraud, and abuse?

The OTG would have to expend considerable time and effort identifying cases and then
researching cowrt files to ascertain whether work on such cases violated LSC restrictions. This
also would make public the fact of an investigation, possibly prematurely.

8. Have the restrictions instituted in P.L. 104-134 and carried forward by subsequent
legislation ever been violated by LSC’s grantees since the restrictions were established
in 1996? Tf so, can you provide a list enumerating each violation?

Yes. The following chart shows violations that have been substantiated.'> The chart enumerates
audit findings dating to FY 1996 but only includes investigative findings dating to FY 2006,
when the OIG instituted a focused capacity for compliance investigations.

' The chart includes only violations of the substantive practice restrictions contained in the 1996 appropriations act.
it does not include findings of failure to adhere to administrative requirements, such as timekeeping or client
statements of facts, or failure to maintain adequate documentation, such as eligibility.
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Legal Aid of Nebraska

prohibited legislative/administrative
activities

Native Hawaiian Legal Corporation

request for attorneys’ fees; use of non LSC
funds for prohibited activity

East River Legal Services

outside law practice; improper use of LSC
funds in criminal proceedings; improper
lobbying activity

California Rural Legal Assistance, Inc

program integrity violation; solicitation of
clients (two cases); taking fee-generating
cases; claiming attorney’s fees; associating
grantee with political activities

Legal Services of South Central Michigan,
Inc.

program integrity violation

Legal Services of New York City

lobbying

Legal Assistance Foundation of Chicago

class actions

Legal Aid Services of Northeastern
Minnesota

restriction on representation in certain
evection proceedings

Inland Counties Legal Services

request for attorneys’ fees

Legal Aid Society of Greater Cincinnati

request for attorneys’ fees

The Authority of the Office of the Inspector General and Related Issues

9. Without sufficient access to client names and other records under H.R. 3764 and
without the same standing under federal law as enjoyed for the past decade under

sections 504 and 509 of P.L. 104-134 (as annually renewed), might the LSC Office of
Inspector General (O1G) under H.R. 3764 be stripped of any of the authority it needs to

fulfill its mission to detect and prevent waste, fraud, and abuse?

Yes. Standing alone, the LSC Act contains certain statutory impediments to the LSC OIG’s
ability to exercise its full authority under the IG Act, particularly with respect to its ability to

obtain information relating to clients served by means of LSC funds. For example, Section
1006(b)(3) of the LSC Act, 42 U.S.C. § 2996¢(b)(3), provides that LSC may not
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interfere with any attorney in carrying out his professional responsibilities to
his client as established in the Canons of Ethics and the Code of Professional
Responsibility of the American Bar Association . . . or abrogate as to attorneys
in programs assisted under this subchapter the authority of a State or other
jurisdiction to enforce the standards of professional responsibility generally
applicable to attorneys in such jurisdiction.

Grantees have argued that this section of the LSC Act would limit the OIG’s access to
information. Thus, the LSC OIG initially had considerable difficulty obtaining client names and
other case-related information (which is not, as a rule, protected by the attorney-client privilege)
based in part on interpretations of state bar rules, which generally require lawyers to protect the
confidentiality of virtually all information relating to clients. On a number of occasions
recipients’ denial of such information made it extremely difficult for the LSC OIG to carry out
routine work, including case reporting audits; audits of client trust fund accounts; and client
satisfaction surveys.

Congress attempted to address these access problems by crafting Section 509(h) of the 1996
appropriations act, which expressly supersedes the restrictions of § 1006(b)(3). Section 509(h)
provides:

Notwithstanding section 1006(b)(3) of the Legal Services Corporation Act (42
U.S.C. 2996e(b)(3)). financial records, time records, retainer agreements, client
trust fund and eligibility records, and client names, for each recipient shall be
made available to any auditor or monitor of the recipient, including any
Federal department or agency that is auditing or monitoring the activities of the
recipient, and any independent auditor or monitor receiving Federal funds to
conduct such auditing or monitoring, including any auditor or monitor of the
Corporation, except for reports or records subject to the attorney-client
privilege.”

Despite the clear language of Section 509(h), LSC grant recipients have continued to invoke
state rules of professional responsibility to resist the enforcement of OIG subpoenas. So far,
these attempts have been unsuccessful. See U.S. v. Legal Services for New York City, 249 F.3d
1077, 1083 (D.C. Cir. 2001) (“LSNYC”) (noting that “§ 509(h) is an explicit exception to §
2996¢(b)(3)”); Bronx Legal Services v. Legal Services Corp., 2002 WL 1835597, at * 4
(S.DN.Y. Aug. 8, 2002) (“[E]ven if the requested information does constitute a client secret,
plaintiffs are relieved of any perceived ethical obligations to withhold client names and the
nature of the representation because they are required by [§ 509(h)] to disclose the requested
information™).

As the LSC OTG has noted in its record statement, H.R. 3764 contains no provision comparable
to Section 509(h). To ensure that its access to grantee records is not impeded by the lack of such
a provision, the LSC OTG has requested that H.R. 3764 be amended to incorporate the language

"* The terms and conditions to which the 1996 Act subjected LSC funding, including those bearing on the authorities
of the OIG, have been incorporated by reference into all subsequent appropriations acts.
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of Section 509(h), with additional safeguards to prevent the unauthorized release of covered
information to third parties.

a. How much access is OIG granted today to investigate whether grantees’
matching of client names and funding sources is accurate?

With certain exceptions such as those discussed above, OTG auditors and investigators are
generally granted access to “financial records, time records, retainer agreements, client trust
fund and eligibility records, and client names,” as required by Section 509(h) of the 1996
appropriations act. On those few occasions in which grantees have resisted providing such
information despite the clear statutory language, the OIG has generally prevailed in court. See
U.S. v. Legal Services for New York City, 249 F.3d 1077, 1083 (D.C. Cir. 2001); Bronx Legal
Services v. Legal Services Corp., 2002 WL 1835597, at * 4 (S.D.N.Y. Aug. &, 2002). Having to
defend our access in court, however, has significantly delayed our work and, in some instances,
interfered with our ability to review grantee activities effectively.

b. How much access will O1G be granted under H.R. 3764?

Because it includes no access provision similar to Section 509(h) of the 1996 Act, H.R. 3764
would subject OIG auditors and investigators to a patchwork of state and territorial rules of
professional responsibility. By doing so, the bill would greatly complicate the OLG’s attempts to
gain access to needed information and ultimately force us to resort to issuing subpoenas and
undertaking subpoena enforcement litigation in multiple jurisdictions to clarify the terms of our
access to recipient files. In the meantime, LSC grantees will avoid oversight over their
expenditures of federal funds.

10. Under H.R. 3764, would OIG have the authority it needs to identify and investigate
grantees who do the following: illegally use federal funds for non-federal fund
purposes, fail to keep track of federal versus non-federal funds, and then later claim
that only private funds had been used for the restricted activities?

Under current law, grantees are required to account for LSC funds separately and in detail. This,
coupled with the requirement in current law that grantees keep time records, provides a basic
system to track the use of LSC funds. Additionally, because current law generally restricts the
use of all (LSC and non-LSC) funds for certain purposes, it is not always necessary to determine
with precision whether LSC or non-LSC funds have been used for unauthorized purposes to
oversee and enforce compliance with existing restrictions. As contemplated in H.R. 3764 only
the use of LSC funds is restricted; non-LSC funds may be used for purposes in ways that LSC
funds may not be used. In that case, the methods used by grantees to track the use of LSC funds
for direct costs, e.g., salary and benefits, and to allocate indirect costs, e.g., rent or equipment,
will have to be greatly improved in order for the OTG to track the use of LSC funds effectively.
LSC, including the OIG, also will need greater access to case-related information, not less as
contemplated by H.R. 3764, to ensure that LSC funds are not used for restricted activity or to
subsidize restricted activity (e.g., by allocating the indirect costs of restricted activity to LSC
funds). Tn sum, by loosening accountability and access requirements at the same time as it would
repeal the 1996 appropriations act restrictions on grantees’ use of non-LSC funds for restricted
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activities, the bill would make it nearly impossible for the OLG or any other monitor to ensure
that LSC funds are not being spent in furtherance of prohibited activities.

a. Since 1996, has OIG ever investigated a grantee for using federal funds for
restricted purposes? TIf so, please provide a list of such investigations.

The following chart lists the investigations undertaken.*

Land of Lincoln Legal Assistance

attorneys’ fees

Legal Aid of Nebraska

prohibited legislative/administrative
activities

Alaska Legal Services

attorneys’ fees; outside practice of law

California Rural Legal Services, Inc.

solicitation of clients; taking fee-generating
cases; class actions; attorneys’ fees

Idaho Legal Services

attorneys’ fees

Central Virginia Legal Aid Society

outside practice of law

Legal Aid Foundation Los Angeles

prohibited political activity

Native Hawaiian Legal Corporation

request for attorneys’ fees; use of non LSC
funds for prohibited activity

East River Legal Services

use of LSC funds in criminal proceedings;
lobbying activity

Montana Legal Services

collection of attorneys’ fees; class actions

Ocean-Monmouth Legal Services

Qutreach targeted to undocumented aliens

Southern Minnesota Regional Legal
Services

Program integrity/transfer of assets

b. How scrupulously have grantees in the last five years kept track of and

distinguished federal from non-federal funds spent on program activities and

clients’ legal cases?

Please see response to (c), below.

c¢. How frequently have grantees in the last five years provided LSC or OIG with a

report detailing exact amounts of federal versus non-federal funds spent?

LSC requires that the use of LSC funds be reported in detail each year as part of the annual audit
conducted by independent public accountants. LSC does not require this for other funding
sources and leaves the required level of detail for such reporting largely to the discretion of
grantees. Accordingly, some grantees provide the same information for non-federal funds as is
required for LSC funds and others only provide summary information regarding non-LSC funds.

" This chart includes investigations into potential violations of both the 1996 appropriations act and the LSC Act,
but only as to substantive practice restrictions and not administrative (e.g., timekeeping, priorities) or documentation
(e.g., eligibility) requirements. It includes only investigations dating to FY 2006, when the OIG instituted a focused
capacity for compliance investigations. It does not include allegations for which an investigation has not been
completed.
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Only once in the past five years has a grantee failed to submit to the OIG an annual audit report.
Wyoming Legal Services was required to have a close-out audit following the termination of its
grant in October 2008, but failed to do so. LSC management has not yet contracted for such an
audit and there are now questions regarding the location and condition of records necessary for

an audit to be conducted.

d. After H.R. 3764 becomes law, might LSC’s grantees be more tempted than
before to illegally use federal funds for restricted purposes?

As discussed above, H.R. 3764 would loosen accountability requirements and limit access to
records at the same time as it would repeal the 1996 appropriations act restrictions on grantees’
use of non-LSC funds for restricted activities, making it make it nearly impossible for the OIG or
any other monitor to ensure that LSC funds are not being spent in furtherance of prohibited
activities. LSC could implement its own timekeeping requirement as well as stringent cost-
accounting requirements, but without appropriate access to records it would remain extremely
difficult for the OIG and other monitors to provide adequate oversight of the use of LSC funds.
Any time such oversight is weakened, the possibility of the inappropriate use of LSC funds
increases.

11. Since 1998, LSC has been required to obtain from the programs it funds disclosure
of all litigation handled by those programs. This requirement is described in 45
C.F.R. § 1644 of the LSC regulations. Since January 1, 2008, have all funded
programs submitted their disclosure information by the due date required for this
information?

Note: The following answer, including all subparts, was provided to the OIG by LSC
management. The OIG has not validated the information in the response. The OIG could very
quickly and easily so do by examining copies of the case disclosure records filed and the
documentation concerning requests for extension of the due date.

LSC Management Answer: No, but LSC has granted extensions when a program has
requested additional time to submit their disclosure information. Others have been late as
explained below. Ultimately, LSC has received 100 percent of the required reports.

a. How many programs have failed to submit their information by the deadline for
this requirement?

LSC Management Answer: During the first half of 2008 (January 1-June 30, 2008), 71 grantees
out of 137 were late in submitting their 1644 Case Disclosure Reports. The grantees were late
ranging from 4 days to 3 weeks.

During the second half of 2008 (July 1 — December 31, 2008), 74 grantees out of 137 were late

in submitting their 1644 Case Disclosure Reports. The grantees were late ranging from 3 days to
3 weeks.
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During the first half of 2009 (January 1-June 30, 2009), 26 grantees out of 137 were late in
submitting their 1644 Case Disclosure Reports. The grantees were late ranging from | day to 2
weeks. However, one grantee took 6 weeks to submit its 1644 report.

During the second half of 2009 (July 1 — December 31, 2009), 33 grantees out of 137 were late
in submitting their 1644 Case Disclosure Reports. The grantees were late ranging from 1 day to 3
weeks.

b. Please describe exactly what steps LSC takes, if any, to ascertain the
accuracy of the information required to be disclosed?

LSC Management Answer: The law does not require LSC to also verify the information, but
only that programs report under the criteria set by 45 CFR Part 1644. However, in any case
where there is reason to doubt the truthfulness/accuracy of the report, LSC can focus staft
resources on independently verifying the details of the report.

c. Tn the last five years has LSC taken any action against any program to enforce
this requirement?

LSC Management Answer: To date, no actions have been necessary.

12. Since 1996, has the system of competitive awards of grants and contracts for field
programs established in Sec. 503 of P.L. 104-134 been followed?

Note: The following answer, including all subparts, was provided to the OIG by LSC
management. The OIG has not validated the information in the response. The OIG could easily
validate the information provided in response to subparts (a), (b). and (c) by examining the
documentation concerning the grants awarded. Validation of the opening response to question
12, however. would take a great deal of work and would be extremely time-consuming. The only
way to ensure that LSC followed the competition process in awarding each grant would be to
review the process followed for each of the reported 1575 grants awarded during the time
period. Somewhat less time-consuming would be the use of sampling to review the grant award
process for selected grants.

LSC Management Answer: Yes, the system of competitive awards of grants and contracts for
field programs established in Sec. 503 of P.L. 104-134 has been followed.

LSC promptly instituted a competitive awards system, starting with promulgation of
implementing regulations, found at 45 C.F.R. Part 1634, which provide the framework for
ensuring the competitive grants process is comprehensive, responsive to Sec. 503 P.L. 104-134,
and rigorously followed. The grants process is annually audited for compliance with 45 C.F.R.
Part 1634 by an independent accounting firm. Additionally, the Government Accountability
Office has conducted three separate reviews (2002, 2007 & 2010) of the LSC competitive grants
process with no finding that the system of competitive awards has not been followed. While the
GAQO has recently recommended additional documentation be included in the competition files,
not so much as one grant award decision has been questioned.
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LSC uses a variety of publications to inform the public of the grants process including
newspapers, bar journals, the Internet, and the Federal Register. The request for proposals
(*RFP”) and resource materials are available on the Internet. LSC holds an annual “Applicants’
Informational Session™ to further promote the competitive grants process and to respond to
applicant inquiries concerning the process and preparation of the application.

LSC staff uses an “Evaluation Guide” to ensure a consistent and objective evaluation of grant
applications. The Evaluation Guide is based on the ABA Standards for Providers of Civil Legal
Aid, the LSC Performance Criteria, LSC regulations, and the RFP.

Funding recommendations, based on staft evaluations of the grant application and other relevant
information, are presented to the LSC President, who makes all final funding decisions. Grant
conditions are attached to grant awards, where necessary, to ensure programmatic quality and
compliance with LSC regulations, policies, and guidelines.

a. Since 1996, how many grant competitions have taken place in which the
incumbent field program had one or more competitors?

LSC Management Answer: Since 1996, there have been 94 grant competitions in which the
incumbent program had one or more competitors.

b. In how many instances was the incumbent program awarded their grant
without any competition?
LSC Management Answer: Since 1996, 1,481 incumbent programs were awarded their grant
without any competition.

c. In how many instances did the LSC grant go to a program which was
competing for a grant against another program which previously had the
grant?

LSC Management Answer: Since 1996, three non-incumbent programs won the competition
for the LSC grant.

13. Over the last five years, has LSC had reason to question the costs of any program it
funds and disallow such costs under 45 C.F.R, § 1630, the regulation setting forth cost
standards and procedures? Please identify all such actions in the last five years by
program, dollar amount questioned, and the reason for the questioned costs.

Note: The following answer, including all subparts, was provided to the OIG by LSC
management. The OIG has not validated the information in the response. As to the opening
response. it would be relatively easy to do so for those questioned costs identified, relying on
management's representation; however, we would not be in a position to verify that LSC
management had not initiated any other questioned cost proceedings. As to subpart (a),
regarding grantees that were not awarded grants after having violated the LSC Act, the OIG
could easily validate the information in this response by reviewing the documentation for the
grantee identified and identify the grantee on a schedule of all grants awarded for the relevant
time period. As to subpart (b), regarding grantees that were awarded grants after having
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violated the LSC Act, it would be more difficult to validate the information in this response. A4
determination of all grantees having violated the LSC Act in any way would require a thorough
review of all reports concerning grantees prepared by LSC management, the OIG, and the
Government Accountability Office. as well as the database of findings by the grantees’
independent public accountants. Additionally, the response contains opinion, which is not
subject to validation.

LSC Management Answer:

(1) California Rural Legal Assistance.

Violation: Solicitation, 45 CFR Part 1638 and request for attorneys fees, 45 CFR Part 1642, Fee-
Generating Cases, 45 CFR Part 1609.

Amount questioned: $18,783.00

Amount recovered: $18,783.00.

(2) Legal Services NYC

Violation: Prohibited political activities, 45 CFR Part 1608.
Amount questioned: $52,437.83

Amount recovered: $52,437.83.

(3) Bay Area Legal Aid (California)

Violation: Claiming and Retaining attorneys’ fees, 45 CFR Part 1642.
Amount questioned: $15,019.17

Amount recovered: $5,057.57.

(4) Legal Services of Northwest Texas

Violation: Costs standards and procedures, 45 CFR Part 1630.

Amount questioned: $229,777.00

LSC issued a questioned cost determination and grantee has agreed to allocate the total cost of
stone to non-LSC funds LSC verified that the program paid for the imported stone with private
funds.

(5) Legal Aid of Nebraska

Violation: Restrictions on lobbying and certain other activities, 45 CFR Part 1612.
Amount questioned: $2,535.75

Amount recovered: $1,967.00.

(6) Legal Aid and Defender Association

Violation: Costs standards and procedures, 45 CFR Part 1630.
Amount questioned: $274.486.40

Amount recovered: $6,866.54.

(7) California Indian Legal Services

Violation: Costs standards and procedures, 45 CFR Part 1630.
Amount questioned: $79,254.09

Amount recovered: $27,760.16.
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(8) Nevada Legal Services
Violations: Attorneys’ fees, fee-generating cases, priorities in use of resources, restriction on

solicitation, timekeeping, and cost standards and procedures, 45 CFR Part 1642, 1609, 1620,
1638, 1635, and 1630.

Amount questioned: $81,815.33

Amount recovered: $81,815.33

(9) Legal Aid Foundation of Los Angeles

Violation: Restriction on lobbying and certain other activities, 45 CFR Part 1612.

LSC recovered $3,580 from the program following a determination that the program had
engaged in activities in violation of 45 CFR Part 1612.

a. Please provide each instance in which a grantee in the past five years has
violated the LSC Act in any way and, therefore, subsequently was not re-
awarded a grant or contract by LSC. Please name the grantee and provide a
reason for why the grantee was defunded.

LSC Management Answer:

U’unai Legal Services Clinic

On March 15, 2007, the grantee ceased to be a recipient of LSC funds for the delivery of legal
services in American Samoa. LSC’s decision was based on the program’s inability to
successfully meet the requirements of LSC’s competitive grant regulation, 45 CFR Part 1634.
Among other deficiencies, the program received two consecutive audit reports in which the
Independent Auditor was unable to express an opinion on the financial position of the program,
citing a lack of internal controls that are essential in the management of public funds.

Wyoming Legal Services

In October 2008, Wyoming Legal Services notified LSC of the decision by the program’s Board
of Directors to relinquish the LSC grant effective October 31, 2008, after LSC provided notice to
the program that it intended to initiate a termination proceeding due to violations of various LSC
regulations and instructions in the CSR Handbook.

Native Hawaiian Legal Services Corporation

This grantee improperly requested, collected and retained attorneys’ fees, a violation of 45 CFR
1642. LSC initiated a debarment proceeding against the program for this violation. The program
and LSC negotiated an agreement in November 2008 whereby the program agreed to not apply
for an LSC grant through the period December 31, 2013 and agreed to pay a $5,000 fine.
Additionally, prior to the initiation of debarment procedures, the program upon instruction from
LSC divested itself of the attorneys’ fees.

b. Please provide each instance in which a grantee in the past five years has
violated the LSC Act in any way but was nevertheless re-awarded a grant or
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LSC Management Answer: LSC takes seriously each and every violation of the LSC Act. In
the overwhelming majority of such cases, grantees have responded to recommended corrective
actions to the satisfaction of LSC. Since June 2005, almost every program visited by LSC has
been cited for non-compliance with one or more rules and/or the CRS Handbook. However,
these instances of non-compliance did not rise to the level of grounds for termination of funding
under 45 CFR § 1606.03 or the grounds for suspension of funding under 45 CFR § 1623.3.

As an example of LSC’s commitment to holding grantees accountable for compliance with the
Act, recent cases involving Wyoming Legal Services (“WLS”) and Nevada Legal Services
(“NLS™) demonstrate how LSC engages in long-term monitoring of grantees with the goal of
ensuring compliance.

As noted above, WLS relinquished its grant effective October 31, 2008. LSC gave public notice
of a competitive grant process to solicit proposals for the delivery of legal services for the service
area. An interim service provider, Legal Aid of Wyoming d/b/a Interim Legal Services Provider,
was appointed effective December 1, 2008. Month-to-month funding was awarded to support the
transfer of former clients of WLS to the interim legal services provider and to help build capacity
to ensure services to eligible clients while LSC completed the competitive grants process for the
Wyoming service area as required by 45 CFR Part 1634. In July 2009, the interim provider was
the successful competitor in the grants competition and received a grant with substantial special
grant conditions. Ongoing oversight includes reporting on special grant conditions, coaching and
mentoring, and technical assistance and training.

In 2008, the NLS Board of Directors voted to relinquish funding in May of that year after notice
from LSC that it intended to initiate termination proceedings for substantial violations of various
regulations. NLS was then funded on a limited month-to-month basis, with special grant
conditions. The program has made substantial progress in addressing the issues and LSC has
approved a one-year grant with special grant conditions to the program. LSC continues to
monitor the program’s progress.

14. Since 1996, has LSC or its grantees made any effort to weaken what was formerly a
strong monitoring, auditing and compliance operation at LSC?

The following answer was provided to the OIG by LSC management. The OIG has not validated
the information in the response. Because the response largely is qualitative, the OIG would have
difficulty in attempting to verify it. The OIG. however, could easily validate the limited
quantitative information provided. Additionally, the response contains opinion, which is not
subject to validation.

LSC Management Answer: Oversight and emphasis on monitoring and auditing of grantees
and their compliance with requirements and restrictions are priorities of the LSC Board of
Directors, management and staff. These responsibilities are taken seriously and LSC is
committed to holding itself and its 136 grantees accountable to the highest standards. The LSC
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Board authorized the Corporation to establish 10 new positions in grant compliance and
enforcement, and LSC sought funding for these positions and funding to increase the number of
program visits.

Auditing and compliance efforts have expanded and improved, reflecting the high performance
and professionalism of the LSC staff. LSC has revised and updated written guidelines for the
Corporation’s oversight offices, including a full review of the procedures for on-site program
assessments. When reviewing programs on-site, the Office of Compliance and Enforcement
(“OCE”) conducts expanded financial reviews as well as regulatory compliance reviews. The
Office of Program Performance (“OPP”) on-site reviews are centered around revised LSC
Performance Criteria. In 2008, LSC sent advisories to all grantees reminding them about
important fiscal internal control requirements and regulatory compliance requirements.

15.  Inrecent years, has LSC or the OIG performed less on-site inspections than in the
past?

Note: This response calls for information from both LSC management and the O1G. OIG
responses are identified as such: otherwise, the following answer was provided to the OIG by
LSC management. As to the response provided by management, the OIG has not validated the
information in the response. Because the response largely is qualitative and largely based on
opinion, the OIG would have difficulty in attempting to verify it. The OIG, however, could easily
validate the limited quantitative information provided.

O1G Answer: No. The OLG Audit Unit has substantially increased grantee visits over the past
three fiscal years (FY 2008 to FY 2010 to date) when compared to the previous three fiscal years
(FY 2005 to FY 2007). Since the beginning of FY 2008 the Audit Unit has increased grantee
visits while also looking at issues within LSC headquarters; the emphasis during FY 2005 to
FY2007 was almost exclusively on projects within LSC headquarters. The number of onsite
visits from OIG investigators has also increased in recent years. In 2007, the OIG increased its
capacity for conducting compliance investigations, creating two new Tnvestigative Counsel
positions to conduct both compliance and criminal investigations. To fill those positions, the
OIG hired two experienced attorneys, one with an investigations background, and another with a
legal services background. Since 2007, these OLG investigative counsel (along with two
experienced OIG investigators) have conducted numerous onsite investigations into alleged
compliance and other violations by grantees. Many of those onsite investigations have resulted
in findings of violations (which have been referred to LSC management for action) including:

Legal Aid of Nebraska — prohibited legislative/administrative activities;

Massachusetts Justice Project — failure to comply with Technology Improvement Grant
requirements;

Native Hawaiian Legal Corporation — request for attorneys’ fees; use of non LSC funds
for prohibited activity; and
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East River Legal Services — outside law practice; improper use of LSC funds in criminal
proceedings; improper political activity.

In recent years the OIG Investigations Unit has also undertaken an extensive program of onsite
Fraud Awareness Briefings, in which investigative staff travel to the grantees’ facilities and
deliver onsite presentations to grantee staff concerning fraud awareness and prevention. Asa
result of these field activities by OIG investigative staff a number of new grantee fraud and
embezzlement cases have recently come to light.

LSC Management Answer: LSC has asked Congress for additional funding to increase on-site
visits. In 2008, OPP and OCE staff engaged in oversight visits at 55 programs; in 2009, they
made on-site visits to 60 programs. LSC’s appropriations request seeks funding for an estimated
76 visits in 2010 and a projected 89 visits in 2011.

LSC believes that a key to improved compliance by grantees is training, and has requested
funding to expand training on compliance and program quality. LSC is committed to ensuring
that grantees are able to correctly and consistently apply the range of LSC requirements and
restrictions.

a. ‘When on-site inspections were performed in recent years, were they less
rigorous than in the past?

OTG Answer: No. As outlined above, OIG investigators have significantly expanded the scope
and rigor of their onsite activities in recent years. As to audit field work, the Audit Unit has
recently been evaluating the quality of its fieldwork and making adjustments to its audit methods
as circumstances and risks dictate. As a result, the Audit Unit has recently added a number of
steps to its audits of grantees to heighten the rigor of its review of Technology Initiative Grants
and client trust funds and is currently refining and strengthening its protocol for the review of
grantee board governance issues.

LSC Management Answer: LSC takes seriously its responsibility to ensure compliance and
believes that the on-site visits performed by OCE are a critical means of discovering and
rectifying instances of non-compliance. An oversight visit by OCE involves a detailed and
comprehensive review of how a program operates its case management system and how it
applies LSC’s Case Service Report requirements. OCE also reviews the systems the program has
in place to ensure compliance with requirements and restrictions. It does this with a thorough
document review, on-site review of operations, file reviews, and in-person interviews with
program management and staff. After the on-site review, a draft report is prepared, the program
has an opportunity to comment, and the final report is issued with recommendations and
corrective actions, when warranted. OCE then monitors the implementation of any corrective
actions and conducts follow-up on-site reviews as necessary to ensure that the corrective actions
have been fully implemented and the program is in compliance. The Corporation is currently
hiring additional staff for OCE to increase the number of on-site visits that OCE can perform in a
year.
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b. Has there ever been a mindset at LSC that there is no need to enforce
restrictions if you don’t already know the restrictions are being violated?

LSC Management Answer: LSC is proactive in enforcing restrictions and has vigorously
defended them in the courts.

16.  When this year will the GAO’s third study of LSC be released? How long might it
take LSC to implement the recommendations in that study?

The following answer was provided to the OIG by LSC management. The OIG has not validated
the information in the response. The OIG could easily validate the limited quantitative
information provided.

LSC Management Answer: The GAO began a review of LSC’s compliance and oversight
operations and performance measurements in June 2009. An exit conference between GAO and
LSC staff was held on April 6 to discuss preliminary findings by the GAO. On April 30, the
GAQ provided LSC a final draft report that makes 17 recommendations to improve internal
controls over grant awards and grant program effectiveness. LSC Management submitted
comments and responses to GAQ’s report on May 28. LSC management cannot speak for the
GAQ on when the report will be released to the public but anticipates that it will be sometime
this summer. LSC management intends to work with the GAO to implement all the
recommendations within a reasonable time frame.

17.  Im Regional Management Corporation v. Legal Services Corporation, 186 F. 3d 457,
U.S. Court of Appeals for the Fourth Circuit, 1999, did LSC take any action against
the program whose lawyer lobbied (in violation of the restriction against lobbying)
after the federal judge presiding over the case found that there was no rational basis
for LSC’s conclusion that the legal services lawyer was working for a client?

The following answer was provided to the OIG by LSC management. The OIG has not validated
the information in the response. The OIG could easily validate the procedural history of the
Regional Management case.

LSC Management Answer: [n the Regional Management case, a loan company that had been
denied a business license in Georgia and had opposed a consumer protection law in South
Carolina claimed that LSC grantee attorneys had, in 1995, engaged in prohibited lobbying
relating to these issues. At the time (prior to the 1996 restrictions), lobbying in the course of
representation of a client was not prohibited and grantees were permitted to respond to requests
for testimony from legislative and administrative bodies. LSC investigated the allegations and
concluded that the LSC grantee attorneys in question had properly responded to requests for
testimony in Georgia and the one of the LSC grantee attorneys involved in the South Carolina
matter was properly representing a client.

The loan company sued LSC and the grantees in federal district court. The district court ruled

that it had authority to review LSC’s determination under a “rational basis” standard, that LSC
had a rational basis for the Georgia decision, but that LSC did not have a rational basis for the
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South Carolina decision because LSC should have conducted a more thorough investigation of
the matter. The court based this conclusion on evidence produced through discovery that LSC
unaware of at the time it made its findings. The court remanded the matter to LSC on July 2,
1998. 10 F.Supp.2d 565 (D.S.C. 1998).

By that time, the legal services program by whom the attorney had been employed, the South
Carolina Legal Services Association (“SCLSA™), was no longer an LSC grantee. SCLSA had
been a component of LSC-grantee Palmetto Legal Services in 1995, At the end of 1995,
presumably anticipating the forthcoming 1996 LSC restrictions, SCLSA separately incorporated
and then branched off from Palmetto Legal Services. As of the district court decision in 1998,
SCLSA was receiving no LSC funds. Furthermore, the case was on appeal to the Fourth Circuit.
Tn 1999, the Fourth Circuit ruled that the district court had improperly considered the merits of
the complaints against the LSC grantees because Regional Management did not have a cause of
action. 186 F.3d 457 (4th Circ. 1999). The Fourth Circuit remanded the case for full dismissal.
However, at that point, SCLSA had not been part of an LSC grantee for three years.

Nonetheless, LSC itself responded to the district court’s decision regarding the need for a more
thorough investigation. One of the direct results of the Regional Management case was that LSC
greatly enhanced its compliance function.

18.  What legal remedy is there for individuals who have been harmed by a violation of
the LSC Act by an LSC-funded program if LSC fails to take action?

The following answer was provided to the OIG by LSC management. In order to validate the
information provided, the OIG would provide its view of the legal analysis contained in the
response.

LSC Management Answer: Individuals who feel that they have been harmed by an LSC
program’s violation of the LSC Act or by an LSC-funded program do not have a private right of
action to enforce LSC Act restrictions. (See the 4th Circuit’s decision in the Regional
Management case referenced above, in response to # 17.) While LSC takes seriously all concerns
brought to it through any and all channels, and endeavors to address all violations of the LSC
Act, the measures available to LSC to compel compliance or to penalize a grantee do not,
however, constitute what is normally though of as a “remedy” to an aggrieved individual and that
is not within the realm of authorities granted to LSC.

Congress did not intend, and the courts have so determined, to confer private rights of action on
individuals to bring lawsuits against LSC or grantees regarding compliance with the LSC Act.
Congress very specifically addressed the concern that this would compromise and disrupt the
legal aid system and the provision of high quality legal services to eligible clients with limited
resources. See Regional Management Corp., Inc. v. LSC, 186 F.3d 457, (4th Cir. 1999) (no
private right of action regarding LSC enforcement decisions) (discussing legislative history of
the LSC Act).
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RESPONSE TO POST-HEARING QUESTIONS FROM KENNETH F. BOEHM, CHAIRMAN,

K

NATIONAL LEGAL AND PoLiCY CENTER

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on H.R. 3764, the “Civil Access to Justice Act of 2009
April 27, 2010

en Boehm, Chairman, National Legal and Policy Center

Questions from the Honorable Steve Cohen, Chairman

1.

In his written and opening statements, Inspector General Schanz offered several
recommendations “to improve the effectiveness, efficiency and economy of the federal
legal services program.” Do you support his recommendations concerning federal
funding, timekeeping, and competition?

T agree with the LSC Tnspector General that H.R. 3764 has no provision stipulating that LSC
funds are to be considered federal funds with respect to certain federal statutes. Given
LSC’s record with respect to poor stewardship of taxpayer funds, this omission would
deprive the Inspector General of an essential tool to protect the taxpayers’ interests. Put
another way: a federal program which has been plagued with mismanagement and financial
irregularities — as documented by GAO audits, IG investigations, Congressional oversight
hearings and years of controversial press coverage — can ill afford to strip away the few
accountability requirements it currently has.

T also believe the Inspector General’s analysis of the effect of the provisions of HR. 3764 on
timekeeping is correct. To the degree that it is more difficult for the I.G. to trace the source
of funds, the I.G. is thwarted in determining whether recipients of LSC funds are adhering to
restrictions enacted by Congress. As the I.G. accurately notes, H.R. 3764 repeals the
provisions originally enacted in Pub. L. 104-134, § 504(a)(10)(A)-(C) which are currently in
practice which require that grantees make their timekeeping records available to monitors.

The Inspector General is also correct in his assessment that H.R. 3764 would eliminate a
number of statutory provisions that Congress enacted in an effort to bring competition to the
LSC grant award process. His analysis specifies just how the competition requirements
passed with broad bipartisan support since 1996 would be watered down and, in several
cases, eliminated.

The net effect is not difficult to see: with little or no true competition for grants, mediocre or
even extremely mismanaged programs would continue to receive grants. The proponents of
little or no competition may view it in their interest to be unaccountable for the quality of
services which they provide the poor, but it strains credulity to say incompetent legal
services programs somehow are better for assisting the poor.
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2. From statements you have provided for other committees, you have advocated
alternatives to close the justice gap. Briefly, what are those alternatives?

The U. S. Senate Committee on the Judiciary held a hearing on May 22, 2008 on the topic
“Closing the Justice Gap: Providing Civil Legal Assistance to Low-Income Americans.”
My answers come from my testimony at that hearing.

The case for alternatives to the flawed and expensive LSC model of delivering legal
assistance to the poor starts with the premise that the real objective should be justice, not
necessarily a program which requires lawyers all too often spending much more in resources
than whatever is at issue in a case.

The trend in recent years is for the U.S. to solve more issues in ways that do not involve
expensive trips to court. As is well known, most developed nations have methods of solving
civil issues which have all too often had to be handled with lawyers in the U.S. where the
percentage of lawyers to the general population far outstrips any other country.

Many of these alternatives briefly listed below are already gaining ground because the
middle class finds it cost-prohibitive to hire a lawyer in many instances.

Increasing the jurisdictional amount of cases allowed in small claims court

Small claims court cases are fact-based and there is typically no need for an attorney. The
trend over the last three decades has been to increase the jurisdictional amount of cases
which can be heard. Justice is swifter and far more cost-effective.

Increasing mediation

Many jurisdictions — including the District of Columbia — have instituted reforms requiring
increased mediation of civil disputes. Mediation is far more cost-effective than a lawsuit and
results in faster resolution of disputes.

Inereased use of ombudsmen
States and some regulated industries have been expanding the use of ombudsmen programs
to resolve relatively minor disputes. These programs provide more cost-effective justice in a

more timely way.

Legal reforms which recognize that lawsuits are an anachronistic and ineffective way
to provide justice for many disputes

Congress and state legislatures have a vital role in shaping reforms that make justice more
accessible and affordable for all Americans. Even a cursory review of how European
countries as well as other developed nations handle civil disputes underscore how out of step
the U.S. has been in requiring cases with relatively limited resources at issue to be handled
by lawyers and courts.
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Unfortunately the organized bar has fought many attempts to reform the legal systems so as
to lessen the need for lawyers. The famous line from Charles Dickens in the classic Bleak
House explains this tendency:

“The one great principle of English law is to make
business for itself.”

From your written statement, and your testimony, you seem to oppose the legislation’s
intent to increase funding for LSC. In lieu of increasing funding for LSC, what do you
suggest we do to increase access to justice for the poor? The ABA President at the
time, Tommy Wells, testified at this Subcommittee’s October 2009 hearing that pro
beno services can only supplement the federal infrastructure for providing legal
assistance to the poor. 1n other words, increasing pro bono still will not meet the
demand. If pro bono is not enough, and you oppose increase LSC funding, what do
you suggest that will realistically close the justice gap?

The alternatives briefly noted in my previous answer would go a long way to eliminating the
justice gap.

[ have to take issue with the statement of the ABA President since it appears based on

the assumption that pro bono services to the poor merely supplements the LSC model.

By any objective yardstick that assumption is the exact opposite of the reality of legal
services for the poor over the last several decades. 1f anything, the services provided by
LSC-funded programs are a supplement — and a very expensive one — to the services
rendered by private lawyers and groups which do not receive LSC funds. A study by a
former LSC Inspector General, David Wilkinson, who was also a Rhodes Scholar and a state
attorney general, showed that the estimated hours of pro bono services was approximately
five times greater than the hours worked by LSC-funded lawyers. See: “Private Alternatives
to the Legal Services Corporation,” Alternatives in Philanthropy, October 1995, page 5.

If anything, the gap between what is provided by non-LSC-funded programs and LSC has
grown greater since that study was published due to sharp increases in the number of

lawyers in private practice, the increase in pro bono services, the huge increase in funding
from non-LSC sources to LSC programs and trends cited in answer to the second question.

[ronically, the 1996 reforms forced programs to focus their resources more on traditional
legal services for the poor when they restricted prisoner lawsuits, Congressional redistricting
cases, the thwarting of drug-related public housing evictions and a host of other
controversial political and ideological cases that were diverting resources away from helping
the poor with their day-to-day legal needs.

H.R. 3764 strips out most of the 1996 reforms and would have the deleterious effect of once
again having a taxpayer-funded program ignoring the needs of the poor to allow a
controversial political agenda. When legal services lawyers are challenging elections,
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litigating Congressional redistricting cases, stopping public housing units from screening out
violent criminals and other similar activities they cannot be helping the deserving poor.

During the hearing, you indicated in response to a question from Chairman Conyers
that you could provide to the Committee ideas for legislation to promote legal services.
Please provide such language or your ideas on how Congress can help increase access
to justice.

The single best approach Congress could take would be to provide better access to justice
for all Americans would be to redraft civil codes to provide a variety of alternative dispute
resolutions methods such as the ones mentioned earlier.

Such an approach would replace the requirement that certain types of cases be determined in
U.S. District Courts — with the expense, delay and need for legal counsel that such cases
entail — be allowed to be determined through increased use of mediation, fact-based
adjudicatory panels, ombudsmen, and other mechanisms. As cited, this approach is already
working at the state and local level and has been an alternative to our present system in
Japan, Europe and elsewhere.

The economic inefficiency of the current arrangement frequently breeds palpable injustice.
One of the enduring complaints against LSC has come from the agricultural community
where for years LSC-funded lawyers have been filing meritless and trumped up federal
lawsuits against farmers knowing that many farmers could not afford a court battle and
would be forced to settle.

One case which received national attention involved a 70-year-old Ohio vegetable farmer,
Russell Garber, sued in federal court by an LSC-funded program under a federal law which
did not apply to a small family farm. Rather than cave in to what Mr. Garber considered
extortion, something all to many farmers feel compelled to do, he fought the case on
principle:

“l didn’t do anything wrong, Mr. Garber said. So he fought
the case, on principle. And won. A lower court summarily
dismissed the case, and last year a unanimous three-judge
federal appeals court decision affirmed the dismissal, saying
Garber is a family farmer not covered by the law cited in the
suit.

The price tag of victory was more than $100,000, he said.

“That’s a chunk of change for an old farmer,” he said. “I
had to borrow the money. I don’t have that kind of money
lying around.”

See: Principled Planter; Venerable farmer’s roots are set
in hard work, fairness,” Dayton Daily News, July 21, 2004,
page E1.
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5. During the hearing, you indicated in response to a question from Congressman Watt
about class action litigation which you would support allowing LSC-funded programs
to bring class action litigation in certain categories. Please list the types of categories in
which you would or would not support allowing LSC-funded programs to bring class
action litigation. Please explain your reasoning for each category in which you would
or would not support allowing LSC-funded programs to bring class action litigation.

The reason Congress restricted class action lawsuits in 1996 is that most of the previous
class action lawsuits funded through LSC were expensive undertakings which dried up
resources for providing the day-to-day legal services for the poor that were supposed to be
the staple of LSC-funded programs. The class action lawsuits were overwhelmingly
political or ideological in nature.

Any review of the class action lawsuits undertaken prior to 1996 would show cases designed
to challenge welfare reform or to challenge efforts to stop welfare fraud. Using taxpayer
funds to legally challenge laws passed by Congress or state legislatures was controversial in
itself.

Other controversial cases undertaken by LSC-funded lawyers often harmed the interests of
the poor people that LSC was supposed to be helping. One notable class action law suit
filed by LSC-funded lawyers just a year before the restrictions was a case (Bonner v. Atlanta
Housing Authority, N.D. Ga., Oct. 1995) against the Atlanta Housing Authority’s policy of
denying housing to persons with criminal backgrounds. How using federal anti-poverty
legal funds to challenge a policy designed to keep violent criminals from public housing
helps the poor people in public housing is a worthy use of taxpayer funds has not been
explained by those who want to remove all restrictions.

A very limited case can be made for instances where a class action lawsuit might be an
economical approach to solving legal problems of many poor clients. The limitations would
include restrictions against most of the cases for which class action lawsuits were used prior
to the 1996 reforms. As such, proponents of the activist lawyer model for LSC would be
opposed to such constraints.

Questions from the Honorable Trent Franks, Ranking Member
Restrictions on use of funds by LSC’s grantees (Pub. L. 104-134)
1. Have the restrictions instituted in P.L. 104-134 and carried forward by subsequent

legislation ever been violated by LSC’s grantees since the restrictions were established
in 1996? If so, please provide a list enumerating each violation of which you are aware.
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The restrictions and reforms found in P.L. 104-134 have been repeatedly violated by LSC’s
grantees and by LSC itself. This has been amply documented in Congressional hearings,
LSC Inspector General reports and audits, and in numerous news articles.

An oversight hearing on LSC conducted by the U.S. House Subcommittee on Commercial
and Administrative Law featured testimony illustrating the widespread violation of the
reforms first enacted as part of P.L. 104-134. My own testimony at that hearing, “Thwarting
the Will of Congress: How the Legal Services Corporation Evaded, Diluted and Ignored
Reform,” contained numerous examples showing how LSC-funded programs and LSC itself
sought to evade the restrictions. That statement ran 29 pages and was further augmented by
other testimony at that hearing.

Among the highlights:

LSC refused to properly investigate an improper legislative lobbying by an LSC grantee
even after a federal judge ruled that the lobbying in question “transgressed the clear language
of federal law and LSC guidelines...”

The LSC Inspector General reported to Congress that “Grant recipients have repeatedly
denied the Office of Inspector General access to information™ and “...the LSC President and
Board of Directors have undermined the OIG by encouraging grantees to refuse to provide
information to the OIG.” [Letter of LSC 1G to Rep. Hal Rogers, Chairman of the
Appropriations Subcommittee which funds LSC, Sept. 14, 2000]

Shortly after the |G complained to Congress that “. it is no longer possible to conduct
oversight activities efficiently and effectively...” it was announced that the 1G was no longer
working for LSC. [Legal Times, Dec. 4, 2000]

Five legal services programs funded by LSC filed a lawsuit in federal court challenging
the 1996 reforms. The challenge to the reforms enacted by Congress was defeated, appealed
and then defeated on appeal. [Legal Aid Society of Hawail, et al. v. LSC, 981 F.Supp 1288
(19970]

LSC-funded lawyers from Farmworkers Legal Services of North Carolina took an illegal
trip to Mexico to recruit clients to sue North Carolina farmers. Candidly shot video showed
the lawyers in Mexico violating the restrictions. The case resulted in critical commentary in
The Wall Street Journal, criticism at LSC’s appropriations hearing in February 1998 and a
Congressional call for an investigation. Although LSC was forced to defund the errant
program, the lawyers who organized the illegal trip simply went to work for another LSC-
funded program.

When it became apparent that LSC lawyers were representing clients outside the United
States despite legislative language requiring that no alien could be represented “unless the
alien is present in the United States,” LSC’s board convened a totally biased “commission”
which found that “is present” must mean “was present.” They cited no legislative history and
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arbitrarily wrote a regulation allowing LSC-funded lawyers to represent aliens not in the
United States.

The reforms found in P.L. 104-134 required LSC to institute a system of competition for
the award of all grants to legal services programs. This reform was required when LSC’s
own data showed a substantial decline in productivity by programs who received a grant
renewal regardless of how mediocre or mismanaged their program was. Despite the
requirement for competition, incumbent programs almost always won their old grant with
little or no competition whatsoever.

The lack of any meaningful competition and oversight led a LSC Vice President to
candidly assert in a paper delivered to the International Legal Aid Group in Melbourne,
Australia that “.. .we have also tolerated the existence of legal services programs that we
know are functioning below appropriate levels. That reality has been one of our “dirty little

3 3

secrets’.

Despite the reform which flatly stated that no LSC funds could go to any program that
“initiates or participates in a class action,” LSC turned a blind eye to class action lawsuits
undertaken after the restriction went into place. Under the LSC Act, no other person or group
has standing to enforce the LSC Act in court other than LSC itself. LSC-funded lawyers in
California defended their taking of class action lawsuits by calling them “representative
actions.” Ballentine’s Law Dictionary has a remarkably succinct definition of what a
representative action is:

representative action  same as class action
When Congress learned that LSC-funded programs and LSC itself were ignoring the
restriction against class actions, they placed the following language in House Report 106-
680:

“The Committee also reminds the Corporation that its
grantees are prohibited by section 504(a)(7) of P.L.
105-119 from participating in class action suits and directs
the Corporation to comply.”

Despite a clear restriction against LSC-funded lawyers seeking attorneys’ fees, lawyers
from Texas Rural Legal Aid (TRLA) sought attorneys’ fees when they sued to overturn the
election of two Republicans to local office in Texas. The legal services lawyers challenged
the absentee voting rights of 800 active duty military. The case was so outrageous that 58
U.S. Senators signed a letter to the U.S. Attorney General asking her to intervene to protect
the voting rights of the military. Texas Attorney General Dan Morales, a Democrat, filed a
brief challenging the legal services lawyers’ interpretation of Texas election law.

While LSC wrote to TRLA stating that the request for attorneys’ fees was an apparent
violation of the law, LSC never challenged TRLA for getting involved in a partisan effort to
overturn an election. Worse, the LSC spokesperson stated that the “suit was perfectly valid.”
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When LSC-funded lawyers complained about not being able to take attorneys” fee cases,
LSC wrote a regulation carving out a large loophole which — despite the clear statutory
restriction against attorneys” fees — would allow such fees. The proposed regulation came to
the attention of the House Commerce, Justice, State, the Judiciary and Related Agencies
Subcommittee at their Feb. 26, 1997 hearing. When LSC officials tried to justify changing
the statutory language with a proposed regulation, the Chairman, Rep. Hal Rogers, responded
with both common sense and bluntness:

“It’s outrageous that your interpretation would be that minute
considering all the hot water you’re in.” [The Recorder, Mar. 5, 1997,
pagel.]

Following more LSC explanations as to how they came to propose a regulation which so
plainly undercut the statutory language, Chairman Rogers reaction became even more
pointed:

“You can’t seem to help yourself. You do not grasp reality.
Some of us are losing patience.” [New Jersey Lawyer, March 10, 1997,
Page 3.]

. Do sections 9, 10 and 11 of H.R. 3764 have the effect of preserving or instead weakening
the abortion-litigation restriction in Pub. L. 104-134 (as annually renewed in
appropriations measures) with regard to the use of both federal and non-federal funds
by LSC’s grantees?

The abortion restriction is one of the very few restrictions which remain. However, the
almost total evisceration of other accountability provisions relating [G authority, access to
documents, audits, program integrity rules, etc. would make it almost impossible to detect or
prevent programs setting up legally distinct but closely affiliated programs which would
allow activist lawyers ample opportunities to misuse federal LSC funds to provide pro-
abortion legal services. This abuse of “mirror corporations™ has been used for years to evade
restrictions. The only thing different if H.R. 3764 passed was that such improper actions
would be much more difficult to detect or prevent.

. Do sections 9 and 10 of H.R. 3764 lift all of the restrictions in Pub. L. 104-134 listed

immediately below with regard to LSC’s grantees’ use of non-federal funds (i.e., the
private funds restriction)?

e legislative redistricting [Sec. 504(a)(1) of Pub. L. 104-134]

lobbying government [Sec. 504(a}4)]

class action suits |Sec. 504(a)(7)|

suits representing undocumented aliens [Sec. 504(a)(11)]

training programs encouraging political activity, labor activity, a boycott,
picketing, etc. [Sec. 504(a)(12)]

e suits in which attorneys’ fees are collected [Sec. 504(a)}(13)]
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* suits representing prisoners [Sec. 504(a)(15)]

+ suits regarding reform of federal or state welfare systems [Sec. 504(a)(16)]

e suits representing persons evicted for the sale or distribution of drugs [Sec.
504(a)(17)]

o solicitation of clients [Sec. 504(a)(18)].

The cited sections of H.R. 3764 have the effect of eliminating the restrictions from covering
any funds provided to LSC recipients from sources other than LSC. The exception is to
continue the prohibition against abortion-related activities with respect to both LSC and non-
LSC funds.

As a practical matter, given the wholesale evisceration of accountability and transparency
contained in H.R. 3764, the net effect would be to strip out almost all restrictions. By
eliminating the tools needed by both the LSC 1G and by a responsible LSC management
monitoring operation, LSC would become little more than a check writing operation.

. With regard to LSC grantees’ use of both non-federal and federal funds, do sections 9

and 10 of H.R. 3764 wholly lift the restrictions in P.L. 104-134 on redistricting,
lobbying, class action suits, labor activity, suits in which attorneys’ fees are collected,
suits to reform welfare, and solicitation of clients?

The purpose of the reforms and restrictions found in P.L. 104-134 and incorporated by
reference in subsequent years’ appropriations bills, with only minor modifications, was to
provide the troubled program funded by LSC an opportunity to reassert the belief that the
program should focus on more traditional legal services for the poor. 1t was not politically
possible to reauthorize LSC in 1996. In fact, there was widespread sentiment that the
program was so resistant to reform that it should be eliminated.

The political bargain struck was that efforts to phase out funding for LSC over a three year
period would be held in abeyance to see if the reforms and restrictions might have the effect
of redirecting the program away from the controversial political and ideological activities
that had so marred the program’s reputation.

The appropriations riders were seen as a way to clean up the program until such time as there
was a political consensus broad enough to support a reauthorization. Passage of a
reauthorization bill would eliminate the need for the riders and it is prudent to assume that
any restrictions not found in the reauthorization would not be found in any subsequent
appropriations.

As such, the only restrictions which would remain would be restrictions explicitly found in
H.R.3764.

In that sense, H.R. 3764 represents a truly radical departure from any previous statutory
framework for the federal legal services program. A program whose existence was
threatened because of outrageously politicized and controversial activities would now be
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granted the widest possible latitude to conduct the very kinds of cases which got them in
trouble for years.

To make matters worse, the same reauthorizing legislation would deny the LSC IG the
capacity to investigate waste, fraud and abuse. And what little accountability and
transparency exists now — far less than most federal programs — would be gutted.

Would section 11 of H.R. 3764 loosen the restriction in P.L. 104-134 on representation
of undocumented aliens with regard to LSC grantees’ use of non-federal or federal
funds? If so, how exactly is this restriction loosened?

There is no doubt that section 11 of H.R. 3764 would loosen the restriction in P.L. 104-134
on representation of undocumented aliens.

The current restriction on the representation of undocumented aliens was originally set forth
in P.L. 104-134 and incorporated by reference in subsequent appropriations laws for LSC.
The LSC regulation covering this restriction, titled “Restrictions on Legal Assistance to
Aliens,” can be found at 45 CFR § 1625,

A careful reading of the proposed H.R. 3764 language shows that LSC-funded programs
would be allowed to represent most categories of aliens who are in the U.S. legally as well as
expand the categories of illegal aliens who may receive legal services.

Illegal aliens who are disaster victims, children in certain cases and or who claim that their
deportation may result in torture would now be able to receive legal services.

Recent legislative history also suggests that any amnesty legislation passed as a result of a
comprehensive immigration “reform” measure may include language allowing LSC-funded
lawyers to represent illegal aliens covered by the amnesty for specified purposes since this
was a provision of such proposed legislation in past years. Given the more than 12 million
estimated illegal aliens in the United States, it is not difficult to see how such a potential
expansion of services may divert resources from the traditional role of legal services to
provide day-to-day legal services to the poor.

Please provide examples, before and after 1996, where grantees of LSC represented
undocumented aliens or were investigated or suspected of representing undocumented
aliens.

Representation of undocumented aliens both before and after the 1996 reforms has been one
of the more heated controversies plaguing LSC and its programs.

Prior to the 1996 reforms, programs would represent illegal aliens by claiming that the
representation was done with non-LSC funds. By thwarting access to clients’ files and not
being required to publicly disclose cases on which legal services lawyers worked, activist
attorneys were able to provide significant legal resources to illegal aliens.

Examples of such cases include:
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Medicaid for Illegals

An LSC-funded program sued California when it passed a law requiring those seeking
care under Medicaid disclose their immigration status. When the California Supreme Court
rejected the legal services argument, they announced plans to take the case to the Supreme
Court of the United States. [BNA Health Care Daily, Dec. 30, 1994]

Expulsion of Mexicans Illegally Attending U.S. Public Schools

When school officials in California’s Mountain Empire District, on the Mexican border,
expelled hundreds of Mexicans illegally attending public schools there, California Rural
Legal Assistance immediately denounced the action. The students lived in the nearby
Mexican town of Tecate. Students, regardless of nationality, can only attend schools in
another district if they pay $3,000 tuition. Although the expulsions saved the taxpayers $1
million, it was estimated that the total cost of this fraud along the border was $29 million.

{ Washington Times, May 22, 1994]

Legal Services Sues INS for trying to Enforce Immigration Laws

In 1993, INS required all residents to renew green cards issued before 1978 by paying a
$70 fee. The replacement program was part of the agency’s effort to end widespread
document fraud. The legal services attempted to sink the plan by claiming the $70 fee was
too high. [The Los Angeles Times, Nov. 6, 1993

Residency for Criminals

Legal services lawyers sued INS to overturn a rule that denied legal residency to
agricultural workers with serious criminal records who applied under the 1986 SAW
amnesty. In response to a 1990 law passed by Congress, the INS issued a rule denying
amnesty to aliens with one felony or three misdemeanor convictions. Legal services lawyers
argued that this violated the undocumented aliens’ 5™ Amendment rights.

A U.S. Appeals Court rejected the 5™ Amendment claims. [Naranjo v. U.S. INS, 30 F.3d (US
App Ct.) 1994]

Drivers License for Illegal Aliens

Two grantees of the Legal Services Corporation sued California’s Dept. of Motor
Vehicles for refusing to issue drivers licenses to illegal aliens. As mandated by law, the
DMV required all applicants to provide proof of legal residency in order to obtain licenses
and registration. The legal services lawyers sued the DMV on behalf of several illegal aliens
who had their applications rejected, taking the position that even if their clients were in the
country illegally, they were still entitled to a drivers license. A state appeals court rejected
the argument and ruled, “DMYV is not only authorized but obligated” to deny licenses to
illegal aliens. [Lauderbach v. Zolins, 35 Cal. App. 4" 578, May 30, 1995]
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Deportation of Murderers and Drug Dealers

On 1993, Atlanta Legal Aid Society attempted to halt the deportation of Cuban nationals
convicted of committing serious crimes including murder and drug trafficking. Part of the
1980 Mariel Boatlift, the Cubans committed the crimes while on immigration parole. After
release from prison, their immigration parole was revoked and they were placed in detention
awaiting deportation. Legal services lawyers said detention was a violation of their
constitutional rights. A U.S. Appeals Court rejected the petition. [Gisbert v. U.S.A.G., 988
F.2d 1437 (U.A. App Ct.) 1993]

General Questions

. Given LSC grantees’ misuse of federal funds as reported by LSC’s Office of Inspector

General, the GAO, and various news articles in recent years, do you feel it is wise to
loosen or lift restrictions on grantees’ use of funds and significantly increase LSC’s
federal funding authorization level at this time?

It is hard to imagine a more short-sighted way to deal with a program widely known for its
mismanagement, politicized cases and violations of Congressional reforms.

The proposed legislation appears to make the case that a federal program with a long history
of abuses should best be dealt with by removing all of the restrictions backed by a bipartisan
majority every year since 1996. And at the same time H.R. 3764 would make any kind of
accountability to the public, the LSC Inspector General and Congress almost impossible.

Many of the proposals have almost no constituency in Congress or anywhere else.
Specifically, removing the restriction against using LSC funds to lobby and litigate on
Congressional redistricting cases makes a mockery out of the stated purpose of the program.
Nothing is more political than influencing the shaping of Congressional districts. Can any
propenent of this provision seriously argue that this kind of legal services helps the poor or
should be done with taxpayer funding?

At a time when elected officials of all parties and the general public are calling for more
transparency in government, the effect of H.R. 3764 is to eliminate what little transparency
exists at LSC. For more than ten years, the appropriations laws governing LSC have required
public disclosure of all cases litigated with LSC funds. This provision has had broad
bipartisan support for obvious reason: why shouldn’t Congress, the media and taxpayers
know what cases are being litigated with federal funds? H.R. 3764 eliminates this
fundamental transparency. If enacted, LSC will be the only federal program with no
practical way of determining what cases are litigated with its funds.

Every one of the restrictions and reforms which were incorporated in Public law 104-134 was
in response to years of abuses, complaints and controversies. The wholesale elimination of
almost all of these restrictions and reforms will turn back the clock to a time when LSC was
widely viewed as an out of control program.
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We don’t have to wonder why these restrictions are being removed. We know that the more
political and activist lawyers in the LSC network want to do political cases and advance their
ideological goals. At the risk of stating the obvious, much of those types of cases not only
outraged Congress but hurt the poor.

Using scarce federal resources to fight drug-related evictions from public housing does not
help the poor. Using legal services funding to try to overturn elections or deny military
servicemen and women their absentee voting rights is just plain wrong.

Anyone who has followed the twists and turns of LSC’s relationship with Congress can
easily predict what passage of H.R. 3764 will mean. It will mean that at a time when federal
budgets are strained beyond sustainability, a rogue program will be given a green light to
return to virtually all of the questionable practices which almost resulted in its elimination.
In the end, passage of H.R. 3764 will confirm what LSC’s many critics have said all along:
LSC cannot be reformed because it does not want to be reformed. [t simply wants a blank
check from Congress and as little accountability as possible.

. Does H.R. 3764 strip LSC’s Office of Inspector General (OIG) of too much authority?

The testimony of LSC IG Jeffrey E. Schanz, a man with some 36 years of experience in
audits and [G work, very accurately analyzes the many ways in which H.R. 3764 would
undercut his ability to do his job.

The problem traditionally facing the LSC IG has been that there were not enough tools, such
as the ones available to IGs in most federal departments and agencies, to provide the
oversight needed for a program troubled with more than its share of waste, fraud and abuse.
Part of this is due to inherent problems with the way the original LSC Act was drafted. It
provided for so much independence that LSC was unable to adequately oversee the use of
funds by its recipients.

LSC did not get its first IG until 1989. Since then activist attorneys have repeatedly
challenged LSC [Gs attempting to do their jobs. Even worse, a number of the LSC [Gs were
undercut by LSC management and the LSC board, resulting in confrontations which
frequently made their way into the media and to Congress.

The additional tools provided by Congress in 1996 and subsequently are now endangered by
the provisions of H.R. 3764. One of the goals of P.L. 104-134 was to grant LSC IGs the
types of audit tools already being used effectively by the overwhelming majority of
government IGs. This type of oversight was opposed by activist legal services lawyers and
various ideological groups which have traditionally seen the federal legal services program as
a taxpayer-funded litigation ally.

As the LSC |G testified, the H.R. 3764 provisions would eliminate the audit-related
requirements of P.L. 104-134.

H.R. 3764 also ignores a variety of typical IG functions, such as overseeing the work
performed by non-federal auditors.
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H.R. 3764 eliminates other provisions of P.L. 104-134 such as the requirement for interim
reporting by programs which have been shown to be in non-compliance during an audit.

H.R. 3764 has the net effect of eviscerating a whole range of important standards long
proven to be effective in preventing waste, fraud and abuse. If the goal is to promote such
waste, fraud and abuse with LSC and its recipients, then H.R. 3764 is the perfect vehicle. If
the goal is to make sure that taxpayers get their money’s worth and programs meant to help
the poor are not woefully mismanaged, then H.R. 3764 is a disaster.

Under H.R. 3764, can LSC’s OIG get sufficient access to client records and distingunish
private from federal funds for the purpose of ensuring that restrictions on federal fund
use are not violated?

Perhaps the greatest problem with respect to H.R. 3764’s weakening of the role of the LSC
1G is the substantial restriction which it places on the 1G’s access to documents. The
principal way this is done is by tying access to a crazy quilt of state and local bar rules which
can limit the O1G’s access in an almost unlimited fashion. As the LSC 1G testified this
provision would “substantially restrict the O1G’s access to grantee information and seriously
hamper its ability to carry out meaningful audits and investigations.”

This draconian restriction of access to documents represents a wholesale elimination of the
reforms in P.L. 104-134. Tt is also dramatically different than any situation which applies to
other federal programs with IGs.

It should come as no surprise that legal services programs have been battling the 1996
reforms by refusing to turn over documents clearly required by section 509 of P.L. 104-134.
Legal services lawyers have fought these access provisions twice in federal court. Both times
they lost. H.R. 3764 rewards their intransigence by simply eliminating the section 509
requirements. One major program is still refusing the LSC IG access to documents.

Which provisions in H.R. 3764 do you consider to be the most damaging to the
authority of the Office of the Inspector General (OIG)?

‘While the incredible denial of access to documents discussed in my previous answer is
probably the damaging to the authority of the LSC IG, a close second would be various
provisions weakening the audit standards. This dilution of audit standards will frustrate the
ability of the LSC IG to play a meaningful role in the oversight of LSC grantee audit process.
This is great for hiding financial mismanagement but not so great for anyone who believes
federal fund s should be handled responsibly.

Since 1996, does it appear that the system of competitive awards of grants and contracts
for field programs established in Sec. 503 of P.L. 104-134 has been followed? Are you
aware of specific instances or reports indicating that grantees sometimes have no
competitors and sometimes are re-awarded funds despite poor performance? Please
provide a list of such instances or reports.
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The requirement by Congress in P.L. 104-134 that LSC award grants for provision of legal
services in a competitive manner has not been just largely ignored, it has been systematically
undermined.

The competition requirement was enacted by Congress because even the most demonstrably
incompetent legal services programs were routinely being awarded new grants, almost
always without any competition. This practice became known as “presumptive refunding.”
Quality did not count, Being the incumbent program did count. Despite the recognized
benefits of competition in both the private sector and the awarding of federal grants, the legal
services model was to consider federal money an entitlement to whatever program first
received the money.

Congress wanted competition after wave after wave of controversy involving legal services
programs which routinely showed questionable judgment and routine mismanagement
continued to be funded. A study by law professor Douglass Besharov

examined the quantity and quality of legal services funded by LSC. In his book, Legal
Services for the Poor: A Time for Reform, Besharov concluded that efficiency among
grantees varied widely but that LSC’s own data showed “a substantial decline in
productivity.” He concluded that one of the sources of the mediocre levels of efficiency
was the automatic refunding mechanism.

From the start, both programs and LSC itself opposed competitive grant awards. But
Congress had mandated competition so there was a need to at least set up a fagade of
competition.

Immediately there was a problem as incompetent programs faced with a denial of funding
used political means to fight back. The first successful challenge of an incumbent program
was in Pennsylvania where a law firm challenged the grant of a less-than-stellar program.
[“Law firm awarded federal legal aid grant,” The Legal Intelligencer, Feb. 27, 1997, page 1.]

The losing program mounted a political effort to change the decision. They got their
Congressman to attend a board meeting of LSC to make their case. The office of the law firm
that won the grant was picketed. The president of the program which lost the grant, who had
been sanctioned by a judge for unethical conduct, demanded the law firm withdraw its bid.
One of the law firm’s clients, a teachers union, also called for a withdrawal. The barrage of
pressure tactics worked. The law firm withdrew its winning bid. [“Concern Over Client Led
to Dropping Legal Aid Bid,” The Legal Intelligencer, March 19, 1997]

The lesson was clear. Any attempt to set up true competition would be met with political
pressure, demonstrations and economic pressure. The losers were the poor -who just might
benefit from a competent program - and the taxpayers.

After six years of purported competition, a study by law professor Ronald Sutherland found
that competition was alive in name only. Most incumbent programs get their grants renewed
with little or no competition. This result shows that the legal services program just will not
allow reform — even when mandated by the Congress that funds it.
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If H.R. 3764 passes in its current form, could LSC’s implementation of the GAO’s 2007
recommendations be insufficient to prevent fund waste and ideologically-motivated
lawsuits?

GAO0-07-993 “LSC: Governance and Accountability Practices Need to Be Modernized
and Strengthened,” August 2007

GAO-08-37, “LSC: Improved Internal Controls Needed in Grants Management and
Oversight,” December 2007

There is no question that if H.R. 3764 passes, there will be very little to prevent the types of
waste, fraud, abuse and mismanagement which have been found so often by the GAO, LSC
1Gs, the media and Congressional oversight.

Any review of GAO audits of LSC and its programs leads one to conclude that even with the
reforms of H.R. 3764, the program had far more problems than other government programs
its size.

For example, following a national Associated Press story that LSC and its programs had
systematically been providing Congress and the public with greatly inflated case numbers,
the GAQO was asked by Congress to investigate. They found large inflations of case numbers
at every program examined.

While the 2007 GAO recommendations showed serious problems with LSC and its
programs, it should be kept in mind that those document problems were found after the
reforms which Congress mandated were put into place. H.R. 3764 would largely strip out
those reforms so it is not difficult to imagine what kind of future GAO audits might say if
H.R. 3764 passes.

Please provide any additional information which vou believe may be helpful to the
Subcommittee or Committee in evaluating H.R. 3764 and issues related to LSC.

Supporters of the LSC program should be just as alarmed at the provisions of H.R. 3764 as
critics. Stripping away the reforms that made survival of LSC possible is a recipe for
repeating the controversies which almost resulted in the elimination of LSC.

The big difference is that federal discretionary spending is under more pressure today than in
1996 and the fact that 60% of the funding for LSC-funded programs comes from non-LSC
sources — far more than in 1996. Those facts and the removal of anything resembling
accountability from LSC operations appears to pave the way for its elimination.
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RESPONSE TO POST-HEARING QUESTIONS FROM REBEKAH DILLER, DEPUTY DIRECTOR,
JUSTICE PROGRAM, BRENNAN CENTER FOR JUSTICE AT NYU SCHOOL OF LAW

BRENNAN
CENTER
FOR JUSTICE

Brennan Center for Ju
i New Yirk University

161 Averye of the Am
12th Floor

New York, New York 1
20986730 Fax 20
wewwbrernaaceneron

May 26, 2010

Representative Steve Cohen

Chairman, Subcommittee on Commercial and Administrative Law
U.S. House of Representatives Committee on the Judiciary

2138 Rayburn House Office Building

Washington, DC 20515

Re: Hearing on H.R. 3764 (April 27, 2010)
“Civil Access to Justice Act of 20097
Responses to Questions for the Record
Subcommittee on Commercial and Administrative Law

Dear Chairman Cohen:

The Brennan Center greatly appreciates the opportunity to have testified in
support of the Civil Access to Justice Act of 2009 before your subcommittee and now
submits the following responses to your supplementary questions. | hope these
responses are helpful as the subcommittee further considers this reauthorizing
legislation for the Legal Services Corporation (LSC).l

1. Please provide some typical stories of cases handled by LSC-funded legal
aid programs which may be of interest to members of this subcommittee.

¢ Memphis Mother And her Four Children Avoid Homelessness When
Landlord Pursues Illegal Eviction. MB lives with her four children, and
attends school at a community college in Memphis, Tennessee. She
rented her residence from a landlord who owns multiple rental properties
in the area. MB got behind on the rent. Although the landlord had been

! In recent years, the Brennan Center has published a number of reports related to legal aid for the
poor, including Melanca Clark & Maggie Barron, Foreclosures: A Crisis in Legal Representation
(2009). available at www.brennancenter.org/foreclosures; Rebekah Diller & Emily Savner, A Call to
Iind Iederal Restrictions on Legal Aid for the Poor (2009), available at
www.brennancenter.ore/lesal aid restrictions; and David Udell & Rebekah Diller, Access to Justice:
Opening the Courthouse Door (2007), available at

http://www brennancenter.org/content/resource/access_to_justice opening the courthouse door.
Much of the information in this testimony derives from those reports and the Brennan Center hereby
seeks to include the above-mentioned reports in the record.
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accepting partial payments, he decided, with less than 24 hours oral notice
to MB, that he would no longer do so. After a conversation in November
2009, in which he gave MB until 5 p.m. to produce the money she owed,
he sent his son to her home to remove the doors and appliances, which he
did. During this encounter, the son apparently also turned off the gas, so
there was no heat. The actions of the landlord violated the Tennessee law
on evictions. MB could not afford a motel room and had nowhere else to
go. She nailed plastic sheeting and a blanket over the door opening. All
of her perishable food spoiled. Her youngest child (a toddler), fell out of
the door opening before it was covered, suffering bruises and scratches.
LSC-funded Memphis Area Legal Services (“MALS”) filed an emergency
Petition for Injunction and other relief. At the hearing, MB was granted a
temporary injunction which required the landlord to replace the doors and
appliances and to refrain from further violations of her rights. The
landlord complied and then ultimately filed an eviction action, which
MALS defended. The case garnered local media attention. Ultimately,
MB was allowed to remain in the residence through the end of November
at no charge — with heat, doors and appliances -- and the eviction case,
including the claim for over $1000 in back rent, was dismissed. Also,
there is no eviction on her record, and the landlord, after the expense and
media exposure, was, hopefully, dissnaded from this kind of conduct in
the future.

e Disabled Woman’s Rights Vindicated in Suit Over Access to Store.
Fl, uses a wheelchair. She tried to shop, several times, at a regional
women's clothing store near her home. The only entrance where she could
enter was a delivery door in an alley behind the store. To gain access, she
had to knock on the window at the front of the store to get someone's
attention, and then negotiate with them to let her in the back. She would
often sit at the back alley entrance for long periods of time. At least once,
she was denied entrance entirely, after a lengthy wait at the back entrance.
LSC-funded Memphis Area Legal Services filed suit on her behalf under
the Americans With Disabilities Act (ADA) and simultaneously filed a
complaint with the United States Department of Justice. The Department
of Justice immediately expressed interest in intervening in the case. They
sent their experts to survey the store and developed a list of modifications
that needed to be made in order for the store to achieve ADA compliance.
A settlement was reached and a Consent Decree entered with the Court,
where those modifications were made. FJ was recently honored by the
Memphis Center for Independent Living in recognition of her courage in
challenging barriers to persons with disabilities. The front entrance,
cashier's station, dressing rooms, and restroom in the store are now
accessible.?

* Story provided by Memphis Area Legal Services Inc.
* Story provided by Memphis Area Legal Services Inc.
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e Couple Saves Home With Mortgage Modification Thanks to Legal
Aid’s Intervention. When LSC-funded Memphis Area Legal Services
(“MALS”) first met their clients, a local married couple, their home was
scheduled for foreclosure the next week and the husband had been laid off
from his job. The couple had requested relief from their mortgage loan
servicer, to no avail. MALS’ review of the information the couple had
received from the loan servicer revealed that the information was
consistently inaccurate and misleading and it appeared that the servicer
had improperly applied the guidelines of the federal Home Affordable
Modification Program (“HAMP”) program, denying them a modification.
MALS contacted the legal department at Freddie Mac, the investor for the
loan, and found that they, too had received inaccurate information from
the loan servicer. With MALS help, the couple requested and received a
postponement of the foreclosure, in order to provide time for a fair review
under the HAMP program and avoid being forced into a bankruptcy. The
couple ultimately was granted a loan modification that capitalized roughly
$19,000 in arrearages to bring their loan current, their interest rate was
reduced and their home was saved.*

o  With Legal Aid’s Support, Arizena Woman is Able to Escape Violent
Marriage. A client came to LSC-funded Southern Arizona Legal Aid
secking legal advice concerning a long-term, violent marriage. She had
four sons ranging in age from 7 to 17. She had no knowledge of her
spouse’s income and no access to property of the marriage, including
money and transportation. Out of fear of her spouse, she was forced to
sneak to Legal Aid’s office and was terrified about filing for divorce.
Legal Aid advocates gave her confidence that she could escape the violent
marriage. Legal Aid helped her file for divorce and she was awarded child
custody, support and a fair division of the marital property.’

e Ohio Woman Victimized by Shady Lender Gets Relief. “Jenny”
purchased an automobile from a local car dealer and arranged for
payments to be automatically withdrawn from her checking account. The
lender removed double payments for eight months before Jenny realized
what was happening. She requested reimbursement for the eight months of
double-dipping. The loan company refused and said they would just not
collect for the next eight months. After a few months however, the lender
repossessed the car and sold it. The lender then sued Jenny for an
uncollected balance. Jenny went to small claims court on her own where
she was directed to LSC-funded Legal Aid of Western Ohio. After a legal
aid attorney advocated on Jenny’s behalf, the loan company wanted to
settle. But Jenny's attorney stated that Jenny was unwilling to pay

* Story provided by Memphis Area Legal Services Inc.
¥ Story adapted with minor changes from Southern Arizona Legal Aid Inc.’s 2008 Annual Report,
available at hitp://www sazlesalaid.oro/files/2008areport pdf.
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anything because the repossession was wrong from the start. The court
agreed, dismissing the case again Jenny.6

o Legal Aid Assists Iowa Senior Whose Home Was Wake of Flood
Damage. “Dorothy” is a 72-year-old woman who lives in a Time Check
neighborhood in Cedar Rapids, Towa. Her daughter, who has a disability,
lives with her. The Cedar River inundated their home in June, 2008,
damaging their main floor, basement, foundation, and porch. Dorothy
received FEMA and Jumpstart assistance to repair the home and they lived
in a FEMA trailer while the repairs were being completed. Dorothy paid
the general contractor timely under the contract. Unfortunately, the
general contractor did not pay the subcontractors. Dorothy contacted
LSC-funded Towa Legal Aid after a mechanic’s lien was filed on her
home. She also had some concerns about the quality of the work that had
been performed. Towa Legal Aid was able to negotiate with the general
contractor and final payment on the contract was withheld until the
general contractor identified all the subcontractors that had performed
work on the home, provided documentation that all had been paid in full,
and provided documentation that the home had passed all inspections.
Once lowa Legal Aid confirmed all of the above terms had been met, the
client made her final payment with peace of mind. Dorothy and her
daughter are back living in their home. They live in a Block by Block
neighborhood and are receiving reconstruction assistance for repairs not
covered by FEMA and Jumpstart. Soon their home will be fully restored.’

e Legal Aid Helps Disabled Couple Victimized By Mortgage
Foreclosure Rescue Scam. “Sam” and “Martha” are both disabled and
living oft of very little income. They were having difficulty making their
monthly house payments. Sam saw an advertisement on television for a
service that claimed they could help people in foreclosure work out a
modification with their mortgage company. Sam and Martha sent the
company $1,500. When they were served with a foreclosure petition, Sam
and Martha contacted the company again and were told the legal
department would be filing something and they should not worry about it.
When nothing was filed, a default decree was entered against Sam and
Martha and their home was scheduled for sheriff's sale. LSC-funded [owa
Legal Aid filed a Motion to Set Aside the Default Decree. The mortgage
company agreed to give Sam and Martha a six-month delay in the sale of
the home and Iowa Legal Aid is working with Sam and Martha on a
settlement which will keep them in their home.*

® Story adapted with minor changes from Legal Aid of Western Ohio’s website,

hitp//www lawolaw.org/index pho?option=com_content&task=viewdrid=1770&temid=087.
* Story provided by lowa Legal Aid.

¥ Story provided by Towa Legal Aid.
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Domestic Violence Victim Able to Restore Housing Voucher with
Legal Aid’s Assistance. “Lisa” lived in Section 8 housing. Her abuser
threatened to hurt her if she did not relinquish her housing voucher. So,
under duress, she contacted the Housing Authority and relinquished the
voucher. Lisa fled to a domestic abuse shelter, and while in the shelter,
was evicted from her apartment by the landlord. Lisa contacted Iowa
Legal Aid when she could not get her Section 8 housing assistance
reinstated. LSC-funded Iowa Legal Aid worked with Lisa to get a
meeting with the Housing Authority. After lowa Legal Aid provided the
Housing Authority with information about the abuse and other documents
they needed, the Housing Authority returned the housing voucher to Lisa.’

Legal Aid Gets Abused Family Members Qut of Harm’s Way.
“Mary’s” husband abused her throughout their 10-year marriage. The
abuse ranged from beatings to attempted forced intercourse at gunpoint.
One night, Mary’s husband came home from a night of drinking and
demanded sex. She locked herself in the bedroom, but her husband picked
the lock with a knife and both assaulted and threatened to kill her. Mary
called the police, and her husband fled the scene. She did not press
charges but did seek a protective order from the court. After she obtained
an ex parte order, her husband returned to the marital home and beat her
severely, leaving bruises and handprints on her. Mary attempted to flee
with their three children, and her husband tried to back their automobile
into their three-year-old son. He was arrested and charged with two
violations of the ex parte order, assault on a female, and two counts of
attempted murder. Lawyers in the LSC-funded Legal Aid of North
Carolina office in Greenville represented Mary at the hearing to obtain a
domestic violence protective order. Legal Aid was successful in obtaining
an order that met all of Mary’s needs, including full custody of the
children with no visitation for the husband.'

Sick Children Get Legal Help at Michigan Children’s Hospital. In
Detroit, the LSC-funded Legal Aid and Defender Association assists sick
children and their families at the Children’s Hospital of Michigan and
provides education and training to the medical staff to identify legal issues
that, if resolved, can positively contribute to the successful treatment and
recovery of the children from injury and illness. These services also
promote family stability and permit the families to concentrate on helping
their children get through their medical care and treatment rather than on
legal difficulties.""

? Story provided by lowa Legal Aid.
" Story adapted with minor changes from Legal Aid of North Carolina’s 2008 Annual Report,

available at

httpy/rwww legalaidne org/Public/Learn/publications/Annual Reports/2008 AR LANC pdfl

! Story adapted with minor changes from the Michigan Bar Foundation’s 2008 Annual Grants Report.
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Georgia Senior Legal Hotline Untangles Credit Mess for Elderly Man.
An elderly man called the LSC-funded Atlanta Legal Aid Society’s senior
legal hotline. He explained that he had gone to a local store to purchase a
new hearing aid. The salesman told him to get his ears cleaned before
getting fitted. However, the salesman demanded that the man sign a sales
contract. The salesman handed the man several forms to sign, including
an application for a “medical services” credit card and a statement that the
man had received the hearing aid. The man left, had his ears cleaned and
then returned to the store for the fitting. The salesman told the man that
the man had already received the hearing aid; he showed the man the
signed statement of receipt. The man left the store empty handed. Later,
the credit card company began to call and harass the man about the
outstanding $4,690 charge. The hotline attorney sent a demand letter to
the hearing aid store and a dispute letter to the credit card company. In her
letter, the attorney showed that the elderly man visited the doctor after his
first visit to the store and that the store’s technician could not have fitted
the man with a hearing aid. The credit card company stopped harassing
the man and eventually agreed to remove the charge from his account.

Legal Aid Helps Families Save Homes from Foreclosure. Jose R., a
small business owner in the newspaper delivery industry, had lived with
his family in their modest home for more than 10 years. When the
recession hit, his business failed. Initially, Jose contacted his lender in an
attempt to work out a loan modification, but had no success. He had
previously refinanced his home to support his business and signed up for
an optional adjustable rate mortgage “pick a payment loan,” a now
notorious “innovative” loan product with payment terms that have proved
to be deceptive and ultimately damaging to many consumers. The loan
documents themselves were difficult to understand: “fixed rate, adjustable
loan.”” Jose admits that his limited English and the broker’s misleading
explanation left him confused about the payment options and
consequences. Desperate to keep his home, Jose came to LSC-tfunded
Legal Aid Foundation of Los Angeles and met with a seasoned consumer
law advocate who was able to help him secure a revised loan agreement.
Ultimately, Jose was able to find other employment and his wite returned
to work and, though the new loan agreement is far from ideal, he has been
able to remain in his home."

Legal Aid Offers Help to Veterans Too Often Left Qut in the Cold. A
legal resident from Mexico, “Eduardo™ joined the US Army envisioning

the honor and respect he would enjoy for serving his adopted country. He
proudly finished boot camp and received the accolades bestowed upon the

2 Story adapted with minor changes from Atlanta Legal Aid Society’s 2009 Anmmal Report, available
at http:/www.atlantalegalaid.org/ar.ndf.

3 Story adapted with minor changes from Legal Aid Foundation of Los Angeles’ 2008 Annual Report,
available at hitp://www_lafla.ore/pdfiannual 2008 pdf.
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American soldier. However, during his service in the Army, Eduardo
contracted a serious blood disorder, which attacked his liver and heart.
Eventually, Eduardo was honorably discharged from the military with the
promise he would receive military compensation benefits. Unfortunately,
Eduardo’s benefits never arrived. Eduardo’s disability scarred him
mentally and physically. Unable to work and without a means to support
himself, he ended up destitute, homeless and without hope. Eduardo
sought help from the Veteran’s Administration (“VA™), but the VA
offered him a fraction of the assistance he needed. Moreover, Eduardo
stated that the VA withheld his benefits due to his only being a US
resident and not a citizen. Homeless, Eduardo wandered from shelter to
shelter, his appeals for more assistance from the VA falling on deaf ears.
Eventually Eduardo was referred to the attorneys at LSC-funded Legal
Aid Foundation of Los Angeles’ Bill Smith Homeless Veterans Project
(“BSHVP™), who helped him fight for justice. After a lengthy fight with
the VA, the administration conceded that Eduardo’s disabilities were a
result of his service and he was subsequently found completely disabled.
BSHVP attorneys were able to obtain nearly $63,000 in retroactive
benefits, including a generous monthly stipend, medical care, and
supported services. Eduardo now enjoys not only the honor and respect
for service to his adopted country, but our gratitude as well 1

e Legal Aid Helps the Unemployed Obtain Earned Benefits. “Alice”
worked 25 hours per week as a cashier at a truck stop. Her husband had
suddenly passed away and she became the sole provider for her son. Alice
had worked for over five years and never received any negative
performance reviews or warnings of improper conduct. One day her
employer accused her of stealing $14 from the cash drawer and fired her.
Alice insisted that she did not steal any money and that she had followed
proper procedures for settling her cash drawer. When Alice applied for
unemployment benefits her employer contested the claim and she was
denied benefits. Alice came to LSC-funded Virginia Legal Aid Society
for help at that point, and a Legal Aid attorney represented her at the
hearing with the Virginia Employment Commission. At the hearing, the
attorney was able to show that Alice did not leave her job voluntarily, and
that there was no proof of misconduct. Obtaining benefits allowed Alice
to continue paying for rent and groceries while she looked for another
job."?

2. In his written statement, Mr. Boehm states several reasons why he

believes that the restriction on attorneys’ fees should continue. He poses
a question: If there are attorneys willing to take a case involving a law

" Story excerpted from Legal Aid Foundation of Los Angeles’ website,
hitp://www.lafla.org/service.php?sect=govern&sub=veterans.
1> Story adapted with minor changes from Virginia Legal Aid Society’s 2008 Annual Report, available

at http://www.vlas.ore/documents’427741 Final %20 Version%20-%202008%20 Anmial %20Report.pdf.
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allowing attorneys’ fees, then why should the taxpayers have to subsidize
those attorneys? (Those attorneys presumably being legal services
attorneys.) Please respond to his question.

Mr. Boehm’s question rests on a fundamental misconception of the
law surrounding cases involving attorneys’ fees. He implies that legal
services attorneys are taking cases that could instead by handled for money by
the private bar. However, this is inaccurate. LSC-funded attorneys are
already barred from taking cases that the private bar would be likely to take
because they are “fee-generating.” 42 U.S.C. § 2996f(b)(1). Cases that
“reasonably may be expected to result in a fee for legal services from an
award to a client, from public funds or from the opposing party” are therefore
generally off-limits for LSC-funded programs, except under limited
circumstances that are spelled out in detail in the LSC regulations, such as
when the case has been rejected by a local lawyer referral service or by two
private attorneys or when the case is one that private attorneys in the area
ordinarily do not accept. See 45 C.F.R. § 1609.3.

The attorneys’ fee restriction in the 1996 Appropriations Act — which
Congress removed in last year’s appropriations process — was much more far-
reaching than the restriction on fee-generating cases. The appropriations
restriction on attorneys’ fees prohibited LSC-funded programs from being
awarded fees in cases that were permissible for recipients to handle under the
fee-generating case restriction.

Attorneys’ fee awards often are authorized under civil rights and
consumer protection laws in order to level the playing field for those whose
rights have been violated and in order to deter bad conduct. Typically, when
legal services programs handle these types of cases, it is precisely because these
cases are not “money-makers” that the private bar is likely to take on. They are
not cases in which the private bar would be willing to represent the client on a
contingency basis or cases in which it appears at the outset that substantial
attorneys’ fees would likely be awarded, which might entice a private attorney
to agree to undertake the representation. These are generally cases where low-
income clients would not be able to obtain representation if LSC-funded
programs were not able to assist them.

In its fiscal 2010 appropriations legislation, Congress saw fit to repeal
the overreaching restriction on attorneys’ fees, and the Civil Access to Justice
Act would merely reinforce Congress’ decision in this regard.

Congress and the LSC Act currently impose restrictions on the ability of
LSC-funded programs to undertake certain cases or represent certain
individuals. Please discuss how the restriction on collecting attorneys’
fees impacts LSC-funded legal aid programs. And how this restriction
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impacts clients seeking legal assistance from LSC-funded legal aid
programs.

For cases in which legal services organizations represent clients,
attorneys’ fee awards serve three related, and equally important, functions.
First, fee awards provide a reason, within an ongoing case, to encourage a
party to agree to a settlement; second, they act as a deterrent to discourage
people from violating laws that are designed to protect the public; and third,
they enable legal aid programs to bring in additional revenue from non-LSC
sources in order to do more work to protect poor clients and poor
communities.® Until its removal in last year’s appropriations process, the
restriction on attorneys’ fees severely undermined each of these important
ways in which LSC-funded programs assist the poor.

Fee awards play an especially critical role in consumer protection and
mortgage fraud cases. In all but five states, consumer protection statutes that
prohibit deceptive practices permit prevailing plaintiffs to recover attorneys’
fees from defendants who have been found to have violated the law."” On the
federal level, the Fair Housing Amendments Act, 42 U.S.C.A. 3601 ef seq., a
tool for combating racially discriminatory bias in predatory lending, also
provides for attorneys’ fee awards when a plaintiff has prevai led."® The Real
Estate Settlement Procedures Act, which prohibits kickbacks to mortgage
brokers, authorizes prevailing parties to obtain attorneys’ fee awards.”” Tn
addition, fees are authorized under the Truth in Lending Act (“TILA™),?
which mandates certain disclosures in home equity lending, and the Home
Ownership and Equity Protection Act,?! an amendment to TILA that mandates
additional disclosures for high cost home loans and prohibits certain loan
terms such as negative amortization and balloon payments.

The possibility of having to pay attorneys’ fees provides critical
leverage to ensure that a better funded legal adversary does not drag out
proceedings in an attempt to exhaust the poor client’s resources and those of
the legal aid lawyer. As the New York Court of Appeals has stated, the
availability of attorneys’ fees is “an incentive to resolve disputes quickly and

16 See, e.g., Duell v. Condon, 84 N.Y.2d 773, 780 (1995); Maplewood Mgmt. v. Best, 533 N.Y.S.2d
612, 613-14 (N.Y. App. Div. 1988); Cal. Legal Servs. Coordinating Comm., California State Justice
Plan 2001: Response to LSC Program Letter 2000-1, at 32 (2001) [hereinafter Cal. Legal Servs.].

17 See Carolyn L. Carter, Nat’l Consumer Law Ctr., Consumer Protection in the States: A 50-State
Report

on Unfair and Deceptive Acts and Practices Statutes 21 (2009), available at
http://www.nclc.org/issues/udap/content/JDAP_Report_Feb09.pdf.

%42 U.S.C. § 3613(c)(2) (1988) (“[T]he court, in its discretion, may allow the prevailing party . . . a
reasonable attorney’s fee and costs.”).

24 C.FR. § 3500.21(f)(1)(iii) (2009).

15 U.8.C. §§ 1601 et seq. (1976).

IS USC. § 1639 (1994).
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without undue expense” on the part of the court and litigants.> In predatory
lending cases, for example, where the underlying loan to the homeowner may
be a product of deceptive or overreaching strategies on the part of the lender,
the unfairness inherent in the original agreement may be compounded if the
lender has no incentive to conduct the litigation responsibly. Without the
ability to level the litigation playing field, low-income families were placed at
a disadvantage, both in the litigation and in settlement negotiations.

LSC-funded South Brooklyn Legal Services (“SBLS”) has one of the
nation’s leading predatory lending practices. While the restriction on
collecting attorneys’ fees was in effect, it reported that the inability to seek fee
awards frequently resulted in predatory lenders dragging out cases that might
otherwise settle if fees were available to serve as an incentive to resolve the
cases before the investment of substantial attorney time.”* In one case against
Ameriquest Mortgage Co., one of the nation’s largest subprime lenders, SBLS
represented an elderly African-American widow who alleged she had been
conned into an unaffordable mortgage when she needed to make repairs to her
home of over 25 years.>* After meeting with Ameriquest representatives, this
client received a 2/28 mortgage (a 30-year mortgage with two years at a fixed
rate and 28 years at an adjustable rate) with initial monthly payments of
$2,300, nearly three times her monthly income.”® To make it appear as if she
could afford the loan, Ameriquest allegedly created a fake set of financial
documents to include in her loan file, including a 401(k) document,
employment statement, lease agreement and tax returns.”® With SBLS’s
assistance, she brought a case alleging violations of the Fair Housing Act,
Truth in Lending Act, Real Estate Settlement Procedures Act, New York
Deceptive Practices Act, and other violations of additional laws.?’

In an attempt to prove that the company engaged in a pattern of
extending unaffordable loans to borrowers, SBLS sought the lender’s loan
files for other borrowers around New York.?® Ameriquest initially refused to
turn over the documents and the company was able to draw out a lengthy
court battle due to the severe mismatch in negotiating stances.”” Eventually,
Ameriquest was ordered to produce 50,000 pages of documents, which took
two attorneys hundreds of hours to review and was an enormous drain on

* Duell v. Condon, 84 N.Y.2d 773, 780 (1995) (describing New York’s Real Property Law § 234,
which permits tenants to obtain attorneys’ fees when a residential lease term permits landlords to
collect fees).

3 Brennan Center Memorandum (May 8, 2009) [hereinafter Brennan Ctr. Memo] (on file with the
Brennan Center) (summarizing interviews with legal services programs).

* Complaint at 1, Overton v. Ameriquest Mortgage Co. et al., No. 05-CV-4715 (ED.N.Y. Oct. 6,
2005).

S

5 1d.

1.

: Brennan Ctr, Memo, supra note 23.

“Id.
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SBLS resources.”® The case eventually settled.”! Had SBLS been permitted
to seek attorneys’ fees at the time, Ameriquest might have had an incentive to
limit the amount of time the plaintifts’ attorneys had to spend on the case,
thus, speeding up the litigation process. In addition, the possibility of a fee
award could have given the SBLS client a less vulnerable position in
settlement negotiations.

The award of attorneys’ fees also serves a deterrent purpose. For
example, it ensures that wrongdoers suffer some additional financial penalty
for violating a consumer protection or civil rights statute and cannot merely
write off the costs incurred in the litigation as a cost of doing business. If
low-income victims of such violations cannot seek fee awards, however, that
purpose is frustrated. As new “foreclosure consultant” scams — in which
unsavory “consultants” make money by falsely promising to help distressed
homeowners refinance or otherwise reduce their mortgage debt — have popped
up with alarming regularity around the country, the fee restriction had
hampered efforts to shut them down.

LSC-funded Legal Aid Foundation of Los Angeles (“LAFLA”)
estimates that as many as 30 to 40 percent of homeowners contacting its office
last year for foreclosure-related assistance had either already paid a
foreclosure consultant or had been contacted by one.*? To protect
homeowners and ensure that they are informed of their rights, California law
regulates the practices of these foreclosure consultants.® Even with this law
on the books, LAFLA reports that some consultants illegally provide little or
no services and divert homeowners from seeking legitimate assistance. In
many cases against deceitful foreclosure consultants, actual damages would be
in the range of $1,500 to $2,500, but this small amount limits the effectiveness
and feasibility of litigation.”* Despite the statutory provision for attorneys’
fees in the Calitfornia law, there are inadequate resources available among
those entities that could pursue fees, including the private bar and criminal
prosecutors, to fight these predatory consultants. Prior to the removal of the
attorneys’ fee restriction, LAFLA was prohibited from seeking fees in these
cases, which could have raised the consultants’ costs of continuing these
illegal practices, perhaps high enough to put them out of business.

Attorneys’ fees also deter wrongful conduct by individuals who flout
court orders. In one aspect of LSC-funded Legal Aid of West Virginia’s
practice, staff attorneys and volunteer private attorneys represent victims of
domestic violence who seek protective orders.” However, when an abuser

.
Y 1d.
*2 Brennan Ctr. Memo, supra note 23.
3 Cal. Civ. Code § 2945(c)(1) (1980).
* Brennan Ctr. Memo, supra note 23.
*1d.
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repeatedly flouted court orders, the victim was not able to seek attorneys’ fees
to deter such flagrant and dangerous violation of the law.

Finally, the attorneys’ fee restriction had cut off a key mechanism that,
while promoting enforcement of the law, had the added benefit of enabling
programs to bring in additional funds to enable more clients to protect their
rights. The California Legal Services Commission has observed that in
addition to impeding successful case resolutions, the attorneys’ fee award
restriction created serious funding problems for LSC grantees.% Prior to the
restriction’s enactment, LSC-funded organizations in California recovered
approximately $1.75 million annually in attorneys’ fees, a revenue source that
was not available to them while the restriction was in effect.”’

In his written statement, 1G Schanz recommends that H.R. 3764 include
the timekeeping requirement set forth in Section 504(a)(10) of the 1996
Appropriations Act. What is your view of this recommendation? How
will it impact LSC grantees? Is it onerous or a reasonable tool to ensure
accountability?

I do not oppose this recommendation. Although the requirement is
onerous, recipients have been keeping time under this Appropriations Act
requirement since it was imposed and have developed sophisticated
timekeeping systems that will help to show that LSC funds are not used to
support activities that are still restricted under CAJA but for which non-LSC
funds may be used.

Congress and the LSC Act currently impose restrictions on the ability of
LSC-funded programs to undertake certain cases or represent certain
individuals. Please discuss how the restriction on class action litigation
impacts LSC-funded legal aid programs. And how this restriction
impacts clients seeking legal assistance from LSC-funded legal aid
programs.

The restriction on class action litigation has insulated those who prey
upon the poor from accountability. The restriction deprives legal aid clients
of an efficient mechanism to deter unlawful conduct, particularly consumer
scams. It also prevents programs from obtaining relief for a broad group of
clients at once in the most efficient manner possible. Class actions provide
courts and litigants with an efficient mechanism for adjudicating the similar
claims of individuals who comprise a group and to ensure that all similarly
situated persons obtain relief when a defendant violates the law. They also
provide access to the courts for individuals who might not have the resources
to bring an individual claim.

%6 Cal. Legal Servs. Coordinating Comm., California State Justice Plan 2001: Response to LSC

Pr
37

ogram Letter 2000-1, at 32 (2001).
d.
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For poor people in particular, the availability of the class action option
has proven to be an essential tool for obtaining relief in those select instances
in which individuals are harmed by widespread, illegal practices"8 Thus,
class actions brought by legal services programs in the past ensured that poor
children obtained medical coverage,” re(}uired the Social Security
Administration to abide by court rulings, " and challenged consumer fraud."!
Access to Justice Commissions and legal services commissions in Georgia,
Hawaii, Missouri, New Hampshire, and North Carolina have found that the
inability to use the class action mechanism hinders poor individuals from
obtaining legal assistance that they require.** As the North Carolina Legal
Services Planning Council has concluded, challenging some “illegal but
widespread practices without a class action lawsuit is “impossible.**

Legal aid programs around the country report that their efforts to
combat illegal practices are severely hampered by the class action restriction.
The need for class action representation is most urgent in combating mortgage
foreclosure rescue scams and other consumer fraud. LSC-funded Legal
Assistance Foundation of Metropolitan Chicago routinely sees clients
victimized by fraudulent loan modification consultants. While the activity is
illegal under the Illinois Mortgage Rescue Fraud Act, it makes no sense to try
to deter this conduct and prevent future scams by bringing individual cases.
Usually the scammer takes about $1,000, which is not enough to save a home
or meet the legal aid program’s general triage guidelines. But if victims were
able to file a class action and thus shut down one or more of the rescue scams,
it would be of great benefit to a lot of homeowners.

Legal aid programs around the country also report repeated problems
faced by seniors and the disabled who have improperly had their bank
accounts garnished. Income received from Social Security, pensions and
disability benefits is exempt from debt collection after judgment.
Notwithstanding those protections, legal aid programs report persistent
incidents in which banks allow creditors to seize funds in bank accounts that
hold exempt income. Consumers, especially seniors and the disabled, may not

% See Joshua D. Blank & Eric A. Zacks, Dismissing the Class: A Practical Approach to the Class
Action Restriction on the Legal Services Corporation, 110 Penn. St. L. Rev. 1, 10-14 (2005).

* See id. at 11 (describing case brought by the Tennessee Justice Center).

“ See David S. Udell, The Legal Services Reswrictions: Lawvers in Florida, New York, Virginia and
Oregon Describe the Costs, 17 Yale L. & Pol’y Rev. 337, 340-41 (1998).

! See id. at 347.

# See Reports from 21 States Tdentify Federal LSC Restrictions as a Barrier to Justice, Brennan Center
for Justice,

hitp://www. brennancenter.org/content/resource/reports from 21 states identify federal legal service
5_gorporation_restrict/.

“N.C. Legal Servs. Planning Council, North Carolina Statewide Legal Needs Assessment 2003, at 49
(2003), available at

https://www.legalaidne.org/Public/Participate/Legal_Services Community/Planning Council/NC%20
Statewide%20Needs%20Assessment%2003%2024%2003 pdf.
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know the rules on exemption. These practices cause disruption of income and
can lead to late rent, mortgage payments, food deprivation and other
problems. Individual cases are a terribly inadequate way to address this
problem. Class action tools could ensure that those who repeatedly violate
these protections by seizing exempt income stop their practices.

During his opening statement, Mr. Boehm stated that H.R. 3764 would
allow prisoner lawsuits with the exception of prisoner conditions. He
further stated that H.R. 3764 would “be wasting scare resources on civil
lawsuits on behalf of prisoners.” What types of legal assistance would be
given to prisoners under H.R. 3764? What types of claims would LSC-
funded programs likely offer assistance to prisoners who request
assistance?

Persons in prison face a range of civil legal problems that can
undermine any chance of a successful transition to life outside the prison.
These problems include lost visitation rights; lost child custody and parental
rights; ruined credit histories; the loss of a family car or home; and lost public
benefits, including health care and income supports. Under H.R. 3764, civil
legal services programs would be permitted to help those in prison with such
legal problems.

However, under the current 1996 Appropriations Act restriction, LSC
recipients are barred from assisting those in prison with such cases. This
restriction undermines the growing movement to promote the successful
reentry into society of persons in prison.

The restriction also undercuts state funded efforts to promote reentry.
Michigan, for example, has a bold and innovative Prisoner Reentry Initiative
that aims to help incarcerated people as they prepare to reenter society.:14 A
team of community groups, faith-based organizations, and legal services
providers stands ready to provide essential services.” An important
component of this project is “in-reach” — going into prisons and jails to
address the problems confronting these men and women prior to release.”
But, even though this Michigan initiative is primarily funded with state and
private money, legal services programs, such as the Reentry Law Project of
LSC-funded Legal Aid of Western Michigan — a key legal player on the team
— is barred from providing litigation services to anyone in a prison.”’ The
Reentry Law Project can only provide such assistance once individuals are re-
leased, even though many of the problems facing prisoners would be better

“ Mich. Prison Reentry Initiative, The Three-Phase, Decision-Point MPRI Model,
httpy/www.michpr.convindex.php?page=how-{t-works (last visited Apr. 12, 2009).

B,
“1d.

7 See § S04a)(15).
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addressed during incarceration, so that citizens can move immediately into
: 48
employment and housing upon release.

Far from wasting scarce resources, H.R. 3764’s provision on prisoners
would save money by permitting those about to transition to life outside
prison to obtain the assistance they need. Such assistance can promote
successful reentry and thereby prevent the recividism that threatens public
safety and strains state budgets. For these reasons, a wide range of reentry
experts and advocates — including Prison Fellowship, the National HI.R.E.
Network and National CURE (Citizens United for Rehabilitation of Errants) —
has supported reform of the 1996 Appropriations Act’s prisoner restriction. In
2004, over 30 national and local organization and several reentry advocates
sent a letter to the chair and ranking member of the then-House
Appropriations Subcommittee on Commerce, Justice, and State, the Judiciary,
and Related Agencies, urging reform of the restriction on prisoner
representation because of its repercussions on reentry.*’

7. During his opening statement, Mr. Boehm discussed how H.R. 3764
would allow LSC-funded programs to participate in lawsuits concerning
redistricting. Is redistricting an area which the legal services community
so desperately needs removal of the current restriction?

Redistricting activities have never been a major priority for most LSC
grantees, but in some areas of the country, redistricting is a significant issue
for the client community. In addition to barring redistricting activity, Section
504(b)(1) of the 1996 appropriations rider prohibits LSC recipients from
“influencing the timing or manner of the taking of a census.” This part of the
restriction has proved to be a major impediment to assisting client
communities in responding to the census, an important civic goal. Many low-
income communities have low response rates to the census and end up being
undercounted. Legal services offices can play a role in educating clients
about the census, encouraging low income people to participate in the census,

and dispelling myths about how responses will be used. The current language
has chilled legal services recipients’ participation in these vital activities.

Should the committee revisit the question of imposing the restriction
contained in Section 504(b)(1) we urge that, at minimum, the prohibition
against "influencing the timing or manner of the taking of a census" be
removed.

8. LSC is appropriated $420 million for the current fiscal year. H.R. 3764
authorizes $750 million for LSC. What impact would an increase of $330

“* Brennan Ctr. Memo, supra note 23.
* See Letter from Reentry Advocates to Rep. Frank R. Wolf and Rep. José E. Serrano (Jun. 7, 2004),
available at http://www . brennancenter.org/page/-

BT

[ letter%20t0%20congressbe20reentrv%20leeal®20aid.pdt.
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million, assuming that Congress appropriates the full authorization
amount to LSC, have on legal services programs across the country?

The impact of a $330 million increase in funding would be a
tremendous step toward closing the Justice Gap. The value in real dollars of
the funding appropriated by Congress to LSC has declined dramatically over
the last three decades. In fiscal year 1981, Congress allocated $321.3 million
to LSC, which at the time was seen as the level sufficient to provide a
minimum level of access to legal aid in every county — defined as two
lawyers, with appropriate support, per every 10,000 low-income persons —
although not enough to actually meet all the serious legal needs of low-income
people.™ The $750 million authorized under H.R. 3764 would roughly
approximate the 1981 high-water funding mark, adjusted for inflation.

By setting a higher benchmark for funding, the bill would promote
expanded assistance at a time of great need. On average, every legal aid
attorney, funded by LSC and other sources, serves 6,415 people. In contrast,
there is one private attorney for every 429 people in the general population.”!

As a result of money shortfalls, LSC-funded programs turn away at
least one person seeking help for each person served.® This means that
approximately one million cases per year are turned away due to lack of
funding. As striking as these figures are, they understate the real number of
low-income people who go unserved because they do not include those who
do not seck out help, those who were turned away from non-LSC-funded legal
aid providers, or those who received limited advice but required full
representation.

The increased in authorized funding level would come at a time when
federal support for legal services is critical as other sources of funding dry up.
After LSC grants, state-administered Interest on Lawyer Trust Account
(IOLTA) programs are the largest source of revenue for civil legal aid
programs across the country. In 2007, IOLTA income reached an all-time
high of $371.2 million nationally. And in 2008, IOLTA revenue accounted
for almost 13 percent of the funding for the nonprofit civil legal aid programs
that also receive LSC funds. However, as interest rates plummeted to low
levels not seen in decades, IOLTA revenue, too, has plummeted. Nationally,
IOLTA income fell to $284 million in 2008, a 25 percent drop in income from
2007. IOLTA income fell another 32 percent in 2009, to about $92 million,
spelling grant declines for legal services programs for years to come.

* Legal Services Corporation, Documenting the Justice Gap in America 1 (2003), available at
httpyiwvww . se.govipress/documents/LSC %20 ustice%620Gap. FINAL 1001 pdf.

*! Legal Services Corporation, Documenting the Justice Gap in America: The Current Unmet Civil
Legal Needy of Low-Income Americans 1 (Sept. 2009), available at

‘?ﬁnp,, fwww.lse.gov/pdfs/documenting the justice gap_in america 2009.pdf.

“Id.atl.
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10.

Funding shortfalls resulting in layotfs, salary reductions, and office closures
are being reported by legal services programs across the country. 53

Increased funding also would allow programs to raise salaries to more
reasonable levels, reducing staff turnover and the attendant costs of recruiting,
training and supervising new employees. Legal aid attorneys’ pay is the
lowest of all public service attorneys, a category of pay that is substantially
lower than in the private sector. The median starting salary for a legal aid
lawyer is only $40,000, and that of a legal aid attorney with 11 to 15 years
experience a mere $55,000. These salaries occur against the backdrop of ever
rising educational debt that can total more than $100,000 for law school
graduates.

In your written statement, you stated that “The Civil Access to Justice
Act would retain the original LSC Act’s restriction on using any LSC or
private funds for efforts to lobby administrative or legislative bodies.” Is
your statement accurate? Please explain.

That statement was inaccurate. The corrected statement is as follows:
The Civil Access to Justice Act would retain the original LSC Act’s restriction
on using any LSC funds for efforts to lobby administrative or legislative
bodies, except under narrowly defined circumstances.

As you are aware, Congress has placed restrictions on the ability of LSC-
funded programs to spend their funds from other sources. Are you
aware of similar situations where Congress has placed restrictions on the
ability of non-profits, which received Federal funding, from spending
their funds from other sources?

The restriction on non-LSC funds is virtually unprecedented. This
punitive measure subjects legal services offices to a more stringent regime
than almost any other federal grantee.54

It is fairly common for the federal government to restrict the activities
it funds; however, it is extremely rare and raises grave constitutional concerns
when Congress restricts the activities that grantees choose to finance with
their own, non-federal funds. Under LSC’s “program integrity regulation,” 45
C.F.R.§ 1610, the only way that a recipient program could spend their own
non-LSC funds on restricted work would be to operate a new organization out
of a physically separate office, with separate staff and equipment. In practice,

# See The Economy and Civil Legal Services, Brennan Center for Justice,
http://www brennancenter.org/content/resource/the economy _and civil legal services/.

™ We are aware of another restriction on grantees that applies to non-federal funds which has been
adopted in the context of the government’s program to combat HIV/AIDS internationally. See 22
U.S.C. § 7631(f). That restriction is currently the subject of ongoing First Amendment litigation that
has resulted in a preliminary injunction against its enforcement. See Alliance for Open Society Int’l,
Inc. v. USAID, 570 F.Supp.2d 533 (S.D.N.Y. 2008).
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these conditions are so onerous that almost no program in the country has
been able to create a separate affiliate under its control through which to
conduct privately financed, restricted activities.

This model is wholly out of step with the traditional model for public-
private partnerships. Other non-profits must account strictly for their receipt
of government funds, but are not forced to operate dual systems out of
separate offices in order to use their private funds to engage in constitutionally
protected activities.

For example, faith-based organizations that receive government funds
are subject to a much more relaxed regime. Even though the First
Amendment’s Establishment Clause bars the federal government from
subsidizing or endorsing a religious grantee’s religious activities, the
government allows religious organizations to rely on a single set of staff to
run federally-funded non-religious programs in a single physical space in
which the organizations conduct privately financed religious activities such as
worship and proselytization.

The punitive nature of LSC’s physical separation regime is further
underscored by contrasting it with the more reasonable rules applied in 2002
to federally funded stem cell research. Scientists using private funds to
conduct research on federally-proscribed stem cell lines were required, for
years, to operate two entirely separate labs, one for their privately funded
research, another for their publicly funded research. In 2002, the National
Tnstitutes of Health found this restriction so expensive, inefficient, and
contrary to principles of scientific research that it removed the restriction.
NIH permitted government funded scientists to conduct privately-funded stem
cell research alongside federally-funded research, in a single lab, so long as
they use rigorous bookkeeping methods to ensure that any restricted stem cell
experiments are financed exclusively with private dollars.

LSC-funded organizations should, at minimum, be placed on a level
playing field with these and other federal grantees. In addition, given the
stringent accounting and auditing requirements enforced by LSC, the federal
government would have every assurance that its money would be spent for the
purposes for which it was appropriated. LSC grantees abide by strict
accounting rules that ensure that costs are properly allocated among LSC and
other grants.

In your opening statement, you indicated that you do not support
providing access to confidential information, such as client names, to the
LSC Inspector General. However, you suggest that “there is a way to
ensure accountability by using other means without violating state
confidentiality protections.” Please explain in more detail your
suggestion.
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12.

Many of the clients who consult with legal services programs do so at
considerable risk. Domestic violence victims face imminent physical harm
should it be revealed that they have sought legal help. Tenants can face
forcible evictions and other forms of retaliation when landlords learn that
tenants have complained about conditions. Migrant farmworkers have been
summarily tired and ejected from labor camps when a grower learns that they
have sought legal help. For these reasons, the act of seeking legal help or
advice is itself highly confidential. When such clients’ names are linked with
a “problem code” that identified the subject of their request for assistance, it is
even more necessary that confidentiality be maintained.

In light of these concerns — many of which undergird the stringent
protections provided by privilege laws and ethical rules that govern the legal
profession — it is crucial that the bill minimize intrusions on confidentiality
while ensuring that the Office of the Inspector General and other compliance
authorities retain the tools necessary to ensure accountability.

Accountability has been and can continue to be maintained by the use
of alternate protocols for protecting confidential client information. LSC’s
Office of Compliance and Enforcement, for example, has used unique client
identifiers — alpha-numeric codes that have a one-to-one correspondence to a
given person, place, or thing — in its compliance investigations of grantees as a
means of obtaining necessary information while respecting the confidentiality
of those who seek assistance as well as privilege laws. Indeed, the Office of
the Inspector General itself has also used protocols at times that limit the
disclosure of client names.

How does H.R. 3764 impact legal services programs across the country?

As the backbone of our nation’s civil legal aid system, the Legal
Services Corporation is in desperate need of revitalization and increased
support, and H.R. 3764 is an essential first step toward fulfilling that need in
several ways.

First, H.R. 3764 would pave the way to greatly expanded access to
justice by authorizing $750 million in annual funding for LSC, the level
necessary to return to the high water mark for funding reached in 1981, the
last time a minimum level of access to LSC services was achieved.

Second, H.R. 3764 would lift a number of overreaching restrictions
that prevent LSC grantees from most efficiently and effectively serving their
clients. Most importantly, the bill would lift the onerous restriction on non-
LSC funds that ties up over $526 million in non-LSC funding annually. The
repeal of the restriction on non-LSC funds is key to allowing legal aid clients
to obtain the same quality of legal services as all of those people who can
afford the help of a private attorney, ensuring that state and other money is
spent in the way it is intended, encouraging increased investment in legal aid
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from non-federal donors, and avoiding the waste generated when programs
are forced to set up separate offices to “unrestrict” their non-LSC money.

Lastly, the legislation contains a number of provisions that would
modernize oversight and governance of LSC, addressing concerns that have
been voiced by the Government Accountability Office and allowing LSC to
move forward.

Ags the nation continues to reel from the economic crisis, civil legal aid
has never been more important. More and more of our nation’s families are
turning to the courts with pressing civil legal needs, and both individuals and
society suffer when these issues are left unresolved, or resolved unfavorably.
The Civil Access to Justice Act goes a long way toward renewing our promise
to “equal justice for all” and ensuring that all Americans are able to obtain the
services they need to meaningfully access the courts.

Thank you again for the opportunity to provide information on the impact of
H.R. 3764. Please let me know if the Brennan Center can be of further assistance.

Sincerely,

Rebekah Diller
Deputy Director, Justice Program
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Good afternoon, Mr. Chairman. My name is Donald Saunders, and | am the
Director of the Civil Division of the National Legal Aid & Defender Assaciation
(“NLADA”). | submit this testimony at the request of Chairman Cohen, and | would like
to thank him and the members of the Subcommittee for giving NLADA the opportunity to
voice its support for the Legal Services Corporation (“LSC”) and to comment on the
provisions of the Civil Access to Justice Act of 2009 (“House Bill") that was recently
introduced by Subcommittee member Scott and numerous co-sponsors, including
Chairman Cohen and Subcommittee Members Watt, Delahunt, Johnson and Conyers.

NLADA, founded in 1911, is the oldest and largest national, nonprofit
membership organization devoting all of its resources to advocating for equal access to
justice for all people. For almost a century, NLADA has championed effective legal
assistance for people who cannot afford counsel. We serve as a collective voice for
both civil legal services and public defense services throughout the nation, and provide a
wide range of services and benefits to its individual and organizational members.

Among NLADA's 700 program members and 15,000 attorney members are most of the
137 recipients of LSC funds. | am proud to be here on their behalf and on behalf of the
legal services community as a whole.

Framework for the Federal Legal Services Program

In the Preamble to the Constitution, our forefathers stated clearly and forcefully
the purpose of the government they were creating:

We, the people of the United States, in order to form a more perfect union,
establish justice, insure domestic tranquility, provide for the common defense...

and so on. Itis noteworthy that “establish justice” comes before and is the basis for

“domestic tranquility” and that both come before “provide for the common defense.” |
think the sequence and those priorities are not accidental and we need to constantly
bear them in mind.

Until passage and implementation of the Economic Opportunity Act of 1964
(“OEQ"), the federal government had not sought to “establish justice” for poor people
and had not provided any support for their representation in civil legal matters. With the
passage of the OEO, the federal government began its efforts to fill this void. Ten years
later, in 1974, Congress passed and the President signed the Legal Services
Corporation Act ("LSC Act”), the comprehensive legislation to make permanent the vital
legal services program started under the OEO.
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The findings and declaration of purpose to the original LSC Act set out the
appropriate framework for considering how to once again move forward on establishing
justice for poor people.” Congress found that--

1. “thereis a need to provide equal access to the system of justice in our Nation for
individuals who seek redress of grievances;

2. “thereis a need to provide high quality legal assistance to those who would be
otherwise unable to afford adequate legal counsel.. [;]

3. “[there is a need] to continue the present vital legal services program;

4. “providing legal assistance to those who face an economic barrier to adequate
legal counsel will serve best the ends of justice and assist in improving
opportunities for low-income persons consistent with the purposes of [the Act];

5. “for many of our citizens, the availability of legal services has reaffirmed faith in
our government of laws;

6. “to preserve its strength, the legal services program must be kept free from the
influence of or use by it of political pressures; and

7. “attorneys providing legal assistance must have full freedom to protect the best
interests of their clients in keeping with the [Model Rules of Professional
Responsibility] ...and the high standards of the legal profession.”

It is important to keep in mind these critical principles, which are as salient today
as they were when the LSC Act was first passed, and to evaluate where we are at
present and where we should go in the future.

What we have today is a fundamentally sound legal services delivery system.
Although it is woefully underfunded, unfairly restricted and continually besieged by its
critics, the legal services delivery system continues to work extraordinarily well for those
of our clients that it does serve. Of course, it can be made to work better. There is no
enterprise, whether in government or in the private sector, that cannot benefit from
efforts to enhance and improve it. That certainly includes the delivery of legal services
to poor people in this country which has been evolving in form and in scope now for
more than a century. Nevertheless, the basic system established by the LSC Act has
served us well for 35 years; it should be improved and enhanced, not undermined or
limited.

The civil legal aid system should be funded adequately and strengthened to
provide meaningful access to our system of justice for low-income persons residing in
the United States. Currently, the system is severely underfunded and LSC funding has
remained relatively stagnant for more than a decade. As we show later in our testimony,
LSC funding has gone down in real dollar terms by more than 48% since its high water
mark in 1980. Yet, civil legal aid is a federal responsibility. LSC continues to be the
primary single funder for civil legal aid, provides the underpinning and sets the standards
for the entire program. To achieve equal access to justice in our country, it is therefore
essential to increase LSC funding to provide a firm foundation for the rest of the legal aid
system.

Nevertheless, increasing LSC funding is not sufficient to guarantee equal access
to justice. Equal access is not a reality when legal services attorneys are not able to use

' See 42 USCA§2996 (Section 101 of the LSC Act).
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the same tools and strategies that other members of the legal profession are free to use
on behalf of their clients. For example, the current appropriations act restriction on
claiming attorneys’ fees in those situations where other lawyers are permitted to seek
them limits the leverage which legal aid attorneys can use in negotiations with
defendants and undermines the fundamental policy goals of awarding attorneys’ fees
against losing parties which are to deter and punish illegal conduct. These and other
similar restrictions on what legal services attorneys can do on behalf of eligible clients
that were imposed by appropriations riders in 1996 are inconsistent with the purposes of
the LSC Act and limit the ability of LSC-funded programs to provide effective and
efficient legal assistance to the disadvantaged residents of the United States.

Restricting what LSC programs can do with non-LSC funds is particularly
troubling. Even though such restrictions were inappropriate in our view regarding LSC
funds, there was no justification whatsoever for also preventing LSC programs from
receiving non-LSC funds that are provided for purposes that Congress does not want to
fund with federal dollars. State legislatures and other public funders as well as private
donors should have the same opportunity as Congress to determine the purposes for
which their funds will be used and to select the institutions that can best carry out those
purposes. Congress should not interfere in decisions by other public funders, including
state controlled IOLTA programs, on how to allocate their funds and with whom to
contract, nor should it intrude unnecessarily into the funding decisions of the private
sector. Moreover, Congress should encourage, rather than discourage, the creation of
alternative funding sources for civil legal services and should encourage public-private
collaboration to ensure the provision of effective legal services and efficient use of
resources, rather than stimulate wasteful duplication of programs that occurs when
funders are forced to put their resources elsewhere in order to accomplish their
purposes.

Legal Needs of the Disadvantaged

As the testimony from the Legal Services Corporation, the American Bar
Association and Harrison Mclver of Memphis Area Legal Services aptly demonstrates,
low-income households experience large numbers of legal needs, and the resources
that are available to meet those needs are wholly inadequate. Legal needs studies
conducted by numerous states during the past several years found that the combined
efforts of publicly-funded legal services providers and the private bar serve only a small
portion of the legal needs reported by low-income households. The LSC Justice Gap
report showed that 50% of the eligible applicants who actually found their way to an
LSC-funded program were turned away for lack of resources. Since 2000, numerous
legal needs studies have been completed, and they have found that in the states
studied, only 9% to 29.4% of the legal needs of low-income households were being met
by legal aid programs or members of the private bar.

New legal needs are constantly arising to challenge the ability of legal aid
programs to serve the low-income community. Current Census data reveals that the
number of people in the United States eligible for LSC-funded services has increased
significantly over the last several years, and, with the current economic crisis, the
numbers of unemployed and newly poor who are likely to be eligible for LSC-funded
services is growing rapidly. Low-income people are increasingly losing their homes to
foreclosure, including large numbers of tenants who are being evicted because their
landlords are facing foreclosure on rental properties. Low-wage workers are facing

3
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major job losses as significant lay-offs continue. Instances of domestic violence are
rising as individuals face significant stress caused by economic insecurity. Low-income
consumers are experiencing mounting credit problems. As a result, the need for civil
legal assistance is on the rise.

The current foreclosure crisis facing many thousands of low-income homeowners
and tenants clearly illustrates the need for a strong legal services program. Families of
limited means across the United States have turned to LSC-funded providers in
increasing numbers to protect their vital interests in remaining in safe and affordable
housing. LSC grantees in every region of the nation are reporting significant increases
in the number of applicants needing legal assistance to prevent them from losing their
homes to foreclosure. Many of these clients, both homeowners and tenants, have
defenses that can only be raised by skilled and knowledgeable LSC attorneys.
Otherwise, the legal system is hopelessly skewed in favor of lenders who fail to follow
the law regarding interest rates, fees or other consumer protections.

The following stories from actual cases handled by legal services programs in the
last several years amply underscore the fact that justice often turns on access to
representation:

« Southern Arizona Legal Aid (SALA) helped a 55-year housecleaner stay in her
home that had fallen prey to foreclosure. After living in her home for twenty
years, she began struggling with her payments due to a 9.38 percent hike on the
interest rate of her subprime loan. A SALA attorney assigned to her case sought
a loan modification with her servicer to prevent her home from going into
foreclosure. She was successful in negotiating a loan agreement that modified
the interest rate to an amount that SALA’s client could afford.

e« Communities served by LSC grantee Neighborhood Legal Services of Los
Angeles County are not only at the epicenter of the foreclosure crises, but are
now looking at unemployment rates of 15% or more.  Jobs in the informal
service sector of the economy that many low-income families depend upon for
survival have virtually disappeared - leaving homeowners jobless while they
struggle with unconscionable mortgage payments to protect homes that are more
than $100,000 underwater. For these families threatened with homelessness
LSC-funded legal services programs are the safety net of last resort.

Neighborhood Legal Services has responded decisively to meet this crisis by
collaborating with community groups and local officials to develop creative pre-
foreclosure solutions to keep families in their homes and maintain vibrant local
communities. The City of Los Angeles has invested more than $1 million to pilot
a model developed by NLS-LA and its partners in the Northeast San Fernando
Valley that avoids foreclosures through a mortgage renegotiation framework that
reduces principal and leaves homeowners with fixed-rate interest loans and
affordable payments. NLS-LA is implementing similar models with the African-
American middle class communities of South Los Angeles and in the multi-ethnic
San Gabriel Valley City of El Monte. Next month the same model will be
presented to HUD Secretary Donovan.
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NLS-LA is also at the forefront of providing emergency help to families struggling
to keep their lives together. In 2009 alone, NLS-LA’s widely praised system of
court-based Self-Help Legal Access Centers will assist more than 100,000
people with family law and eviction problems. And, through $1.2 million of city
and county grants from HUD's stimulus-funded Homeless Prevention and Rapid
Re-Housing Program (HPRP), NLS-LA added 7 new staff to help the newly
unemployed avoid homelessness.

"Rhonda" had lived with her husband Samuel in Shelby County lowa for aimost
ten years with their three children. In their rural home, he controlled what she
wore, who she spoke to, and where she went. There was always emotional
abuse, but as the years passed, Richard became physically abusive. She didn't
know where to turn and felt like she could not reach out or he would find out. She
lived through many assaults, many injuries-- even while she was pregnant with
his children. Richard has even raped her.

At the end of 2008, Richard strangled Rhonda until she blacked out then he held
her hostage behind locked doors for two days. When he left the home, she
escaped and was able to get to help. She made contact with lowa Legal Aid to
discuss what options were available to protect her and the children from his
violence. Legal Aid attorney staff helped her get a protection order that restrained
him from further abuse. Rhonda and her children were able to live without the
daily fear and isolation that Richard imposed, though not entirely. Richard
violated the order many times, and lowa Legal Aid was there to help her with
holding him in contempt of the protection order, and helping her contact law
enforcement. Richard eventually spent time in jail for his many violations and
Rhonda and the children are working toward healing.

The Miller family of Central Massachusetts thought they had exhausted all of
their options in trying to save their home. Then they called legal aid.

Marine specialist Philip Miller, his wife Morgan, and their two young children were
close to being evicted after the mortgage company foreclosed on their home.
Philip had returned injured after an 18-month tour of duty in Iraq and was unable
to work due to injuries. At the same time, the couple’s adjustable rate mortgage
jumped to almost 11 percent.

The Millers were unable to afford the inflated payments, and the mortgage
company was unwilling to negotiate. Then, their legal aid attorney stepped in and
got the mortgage company to dismiss the eviction. Now, more than a year later,
the Millers are working with their attorney to renegotiate the terms of their loan,
with the goal of buying back their home. Spc. Miller is healthy again and
preparing to leave for his second tour of duty in Iraq.

When Congress bailed out Fannie Mae, one provision included in the legislation
instructed Fannie Mae not to evict tenants from foreclosed buildings, if the
tenants were in good standing (paying their rent). The provision makes good
sense -- in an economy in which foreclosed buildings sit empty, why should
people be made homeless to create streets lined with empty buildings, when the
current tenants want to stay and keep paying their rent? Fannie Mae was not
complying with this requirement, however -- until lawyers at New Haven Legal
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Assistance (not an LSC grantee) representing families threatened with illegal
eviction threatened to file a national class action to force Fannie Mae to comply.
Officials at Fannie Mae reached a settlement instructing their national network to
follow the law. Since then, legal aid programs across the country have been
working on behalf of paying tenants to enforce individual compliance with the
corrected national Fannie Mae policy.

Along with the growth in those low-income populations that have traditionally
been served by legal aid programs and the newly poor suffering from the recession,
other new legal needs are also arising with respect to returning veterans from Iraq and
Afghanistan, many with limited income and severe physical and mental disabilities,
including post traumatic stress disorder and traumatic brain injuries, have begun to
further swell the ranks of the low-income population and strain existing legal aid
resources. Nationally, 5.6% of all veterans live below the poverty line, and a
disproportionately high number are among America’s homeless population. Many of
these veterans have unique legal needs associated with their military service as well as
the more typical legal problems experienced by low-income populations.

Reauthorization of the Legal Services Corporation Act

For many years LSC has enjoyed the support of a strong bi-partisan majority in
Congress. Both the House of Representatives and the Obama Administration have
sought a significant increase in funding for LSC for FY 2010. Nevertheless, the last time
that Congress reauthorized LSC was 1977, and that reauthorization expired in 1980.
Since 1980, LSC has been funded through annual appropriations that have often been
encumbered by a series of riders that have been imposed, at least in part, because the
LSC Act has not been revisited and thoughtfully revised through the reauthorizations
process to take into account changing needs and circumstances.

Earlier this month, Representative Scott introduced the Civil Access to Justice
Act of 2009 (H.R. 3764).2 The House Bill represents a thoughtful reevaluation of and a
significant improvement over the current LSC Act. The House Bill authorizes a
significant increase in funding for LSC; it updates or eliminates numerous outdated LSC
Act provisions; and eliminates or incorporates and improves upon a wide variety of
provisions from the current appropriations act.

NLADA strongly supports the passage of the Civil Access to Justice Act of 2009.

The House Bill Responds to the Needs of the Low-Income Client
Community

The House Bill includes numerous provisions that would, if enacted, assist LSC
grantees to better respond to the legal needs of the low-income client community. The
bill would authorize Congress to appropriate up to $750 million, which represents the
inflation-adjusted amount that was appropriated for LSC in 1981, which was the high-

% In March of 2009, Senator Harkin introduced the Senate version of the Civil Access to Justice
Act of 2009 (S. 718) (“Senate Bill") which is, in most respects very similar to the House version.
However, the House Bill differs from its Senate counterpart in several aspects, and the House
version improves upon the Senate Bill in a variety of ways.
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water mark for LSC funding. That amount would go a long way toward filling the justice
gap that exists.

The House bill would also eliminate the provision in the current appropriations act
that restricts non-LSC funds to the same degree as LSC funds. The bill would permit
grantees to use their non-LSC funds to serve categories of low-income clients who are
not now permitted to be served by LSC grantees with any funds, including certain aliens
and prisoners. The House Bill would still prohibit LSC funds from being used to
represent these ineligible aliens and prisoners.

The House Bill also would eliminate the current restriction on attorneys’ fees and
class actions and would permit grantees to engage in legislative and administrative
representation under a wider range of circumstances than is currently allowed, so that
LSC funded advocates would be able to utilize the advocacy tools to represent their low-
income clients that other lawyers are permitted to use on behalf of their paying clients.

While there are numerous restrictions and requirements that are included in the
current appropriations act that NLADA has long opposed, since 1996 the appropriations
acts have also added numerous positive improvements to the LSC system that have
been incorporated into the House Bill which we support. The House Bill incorporates a
system of competition for grants and census-based funding to help insure that LSC
grantees provide high quality legal assistance and that limited LSC resources are fairly
and appropriately distributed. The House Bill requires grantees’ advocates to maintain
timekeeping records to ensure the correct allocation of resources among funders and to
improve accountability. And the House Bill continues to authorize funding for technology
grants which have been crucial in grantees’ efforts to improve the delivery of legal
assistance.

The House Bill also includes a number of additional provisions to strengthen and
improve LSC and its grantees. It contains a series of new LSC governance
requirements recommended by the Government Accountability Office, including new
requirements for LSC to improve its internal control structure and to protect against the
impact of disasters. The bill also includes new restrictions on LSC’s private fundraising
and new requirements on LSC’s use of funds for certain representational and other
activities.

The House Bill requires LSC to develop new training standards on compliance
and encourages training on domestic violence or other areas where grantee training is
needed. In addition, the bill contains provisions that are intended to increase the
participation of private attorneys in the delivery of legal assistance by encouraging pro
bono services by private lawyers and requiring grantee boards to include pro bono
liaisons to the State Bar. To promote the recruitment and retention of high quality
recipient staff, the bill authorizes the continuation of LSC's pilot loan repayment
assistance or initiation of other programs. To give grantees flexibility to include on their
governing boards individuals who are able to assist in fundraising, development of
relationships with the business community, and support from the public, the bill lowers
the number of board members who are required to be lawyers.

In order to better protect the client privacy and confidentiality of client records,
the House Bill limits LSC’s access to client records that are confidential under applicable
rules of professional responsibility. The bill eliminates the current appropriations act

7
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provision that undermines the authority of State courts and bar associations to enforce
the rules of professional responsibility dealing with client confidentiality that apply to the
lawyers practicing within their jurisdictions, and restores the original LSC Act provision
that respects that authority. Despite arguments that have long been made by LSC’s
Inspector General, LSC does not need to have access to client names in order to ensure
compliance with Congressional mandates and other requirements. LSC's Office of
Compliance and Enforcement (“OCE") and numerous other grant making agencies have
successfully used unique client identifiers to check grantee records for compliance with
restrictions and requirements and to ensure that clients are appropriately served.

The House Bill’s Approach to Restrictions

Since 1996, LSC grantees have been encumbered in their efforts to represent
their clients by a significant number of restrictions and requirements that apply to a
grantee’s LSC funds as well as to funds received from other federal, state, local and
private funds. The House Bill would eliminate most of these restrictions and
requirements that have hampered LSC grantees in their ability to provide a full range of
legal assistance to the low-income client community.

As noted above, the House Bill would eliminate the restriction on the use of non-
LSC funds, as well as the attorneys’ fee and class action restriction. In addition, the bill
retains but modifies several of the appropriations act restrictions on use of LSC funds.
The House Bill would expand the categories of aliens who could be represented with
LSC funds to include most aliens who are in the US legally and several limited
categories of undocumented aliens including disaster victims, certain groups of children,
and some victims of torture. The bill would limit the restriction on representation of
prisoners to litigation involving prison conditions, and specifically permit prisoner re-entry
litigation. The bill would limit the restriction on eviction defense for public housing
residents to those who have been convicted of certain drug related charges.

The original LSC Act, as it was amended in 1977, included a number of
limitations on LSC recipients. The House Bill leaves in place most of these LSC Act
restrictions and requirements including the restrictions on: legislative and administrative
advocacy; public policy advocacy training; organizing; priorities; financial eligibility;
outside practice of law; political activity; fee-generating cases; criminal representation;
habeas corpus representation; desegregation; and representation in Selective Service
cases. The House Bill also leaves in place the appropriations act restriction on the use
of both LSC and non-LSC funds for representation in abortion litigation.

Additional Needed Improvements

While we are very supportive of the House Bill as it is currently drafted, we think
there may be areas where there could be additional improvements. For example, we
believe it would be helpful if the bill made it clear that LSC grantees are subject to the
OMB Circular A-133 (“A-133") and that grantee audits should be done using
Government Auditing Standards (“GAS”). We also think that the bill should make it clear
that LSC funds are to be considered Federal funds for purposes of Federal statutes
relating to the proper expenditure of Federal funds.

We also believe that the bill should limit the authority of the LSC Office of
Inspector General (“O1G”) to impose additional auditing requirements on grantees

8
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beyond those required by OMB A-133 and GAS. Although the OIG should have the
authority to audit grantees to respond to complaints and to audit to ensure against
instances of waste, fraud and abuse, the bill should clarify that regular monitoring for
compliance with substantive statutory and regulatory restrictions is the role of OCE, not
OIG or grantee auditors (“IPAs”). NLADA is willing to work with the Subcommittee staff
as well as with LSC Management and the OIG to address these or any other concerns
that they may have about the bill's treatment of grantee audits, ensuring compliance,
and any other issues.

Need for Increased Funding

The $750,000,000 authorized by the House Bill is essential to ensure the ability
of LSC grantees to close the widening justice gap in America.

Since its inception in 1975, the Legal Services Corporation has been the principle
source of financial support for legal aid programs across the country. In its early days,
LSC set a “minimum access” goal for federal funding of its grantees that would have
provided enough federal dollars to support two LSC-funded lawyers for every 10,000
eligible poor people. Congress responded to LSC’s effort, and by 1980 LSC funding had
reached $300 million, the “minimum access” goal. By 1981, funding for LSC was
$321,300,000, but that success was short lived. In 1982, in response to efforts by the
Reagan Administration to eliminate the program in its entirety, Congress cut LSC
funding by 25 percent, to $241 million.

Although the program survived, it was not until 1990 that LSC funding again
surpassed, in actual dollars, the level it had reached in 1980, with an appropriation of
$316,525,000. However, when adjusted for inflation, that amount still represented a cut
of one-third from LSC’s 1980 funding level. During the early 1990s, funding for LSC
rebounded slowly, reaching its all-time high of $400 million in 1995. However, when
adjusted for inflation, even that amount still represented a 28 percent cut from its 1980
funding level.

In 1996, Congress again decided to slash LSC funding, this time by 30 percent,
to $278 million. When adjusted for inflation, this amount represented more than a 50
percent cut from LSC's 1980 funding level. Since 1996, LSC funding has remained
relatively static with small cuts or modest increases in most years. In 2007, Congress
provided LSC with $348 million, an increase of $22 million over the 2006 appropriation,
its first significant increase in more than a decade. But each year, inflation has
continued to eat away at the buying power of LSC grant funds. In 2008 Congress
appropriated only $350,490,000, despite bills in both the House and the Senate that
would have provided substantial increases over the amount appropriated for 2007. In
2009, Congress increased LSC funding to $390 million, but after taking account of
inflation, the 2009 appropriation still represented a 48.2 percent cut from LSC’s 1980
funding level. To keep up with inflation, 2009 LSC funding would have to have reached
$752,938,299.
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Non-LSC Funding

In part in response to the reductions in LSC funding in the early 1980s and mid
1990s, numerous legal aid programs have aggressively sought resources from non-LSC
funding sources. Even though LSC remains the largest single source of legal aid
funding, in many states around the country, the legal aid program today is primarily
supported by funds from other sources. As a result, over the last twenty years, there
has been a radical shift in funding from LSC and other federal programs to a more
diversified funding base, including substantial increases from state sources, and the
percentage of total legal aid funding provided by the federal government through LSC
has shrunk significantly.

Since 1982, legal aid funding from state and local governments has increased
from a few million dollars to over $370 million.® Most of this increase can be attributed to
proceeds from Interest on Lawyer Trust Account (‘IOLTA”") programs, which have now
been implemented in every state. A number of new initiatives resulted in expansions in
IOLTA revenue in many states. These initiatives included changes from voluntary to
mandatory IOLTA, or from opt-in to opt-out programs, changes in legislation or court
rules regarding interest rates that must be paid on IOLTA accounts, and, in some states,
aggressive and successful negotiations with financial institutions. In 2007, IOLTA
resources rose to $123,924,000. However, because of significant drops in interest rates,
increases in bank fees and substantial slowdowns in real estate transactions and
general business activity, IOLTA revenues have dropped significantly in the last year
from what programs had expected to earn. In addition, because IOLTA programs still
vary significantly from state to state, available IOLTA funding for legal aid programs
differ greatly, depending on the location. In 2008, IOLTA income was down 23%
nationwide, reflecting both dwindling IOLTA fund balances and the miniscule federal
funds interest rate. In some states, IOLTA income was down over 60%. While
cumulative data is not yet readily available regarding the overall perspective on state
and local public appropriations, many states report the potential for significant cuts in
these areas as well.

Within the last several years, substantial new state funding for legal aid has
come from general state or local governmental appropriations, filing fee surcharges and
other state governmental initiatives. Until the recent economic downturn, it appeared
that significant state funds would likely continue to be available for legal aid programs
because state revenue growth seemed to be strong enough to support spending
demands. However, in the last year, states have begun to experience extremely tight
fiscal conditions, and these conditions are having a substantial impact on the amount of
funds appropriated for civil legal assistance programs. It is impossible to predict future
state spending on civil legal aid, as well as on other areas that will have an impact on the
demand for legal assistance, because state fiscal conditions may change and the federal
government may continue to shift more costs to state governments. With prospects for
continued increases in state funding dimming, expanded federal funding becomes even
more important.

Significant Geographic Funding Disparities

* The exact amount of state funding for civil legal assistance has not been fully documented,
because much of this funding has gone to non-LSC funded programs, which, unlike LSC-funded
programs, do not have to report to any central funding source.
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While LSC funds are distributed according to the 2000 census data on individuals
living below the Federal Poverty Line, non-LSC funding sources are not distributed
equally among states, and there are enormous disparities in the legal aid resources that
are available in different parts of the country. The lowest-funded states are in the South
and Rocky Mountain states, and the highest-funded states are in the Northeast, Mid-
Atlantic, Midwest, and West,

LSC funding provides the critical foundation for legal aid programs across the
country. Those LSC grantees in areas of the country where it is difficult to raise
substantial amounts of non-LSC resources are almost wholly dependent on LSC funds
for their continued existence. In other states, LSC funding provides the essential
foundation to leverage and raise other resources. Regardless of where on the spectrum
of non-LSC funding a program lies, increased federal funding is absolutely critical to
expanding their ability to provide access to legal assistance for the low-income
community and to close the justice gap.

But federal funding has not kept pace, and today the money programs receive
from LSC purchases only half of what it did in 1980, when LSC appropriations provided
“minimum access,” an amount that could support two lawyers for every 10,000 poor
people in a geographic area. In order to secure the foundation of the civil legal aid
program, federal funding must be increased and secured into the future.

Conclusion

We believe that, if adopted, the House bill will significantly improve the ability of LSC
grantees to effectively serve the low-income community. The bill includes a framework
to provide additional resources that are sorely needed to help fill the enormous justice
gap that exists today. The bill eliminates numerous restrictions that have impeded the
ability of LSC grantees to fully serve many financially eligible members of the low-
income community and to utilize the tools that attorneys with paying clients can now use
to represent their clients. The bill respects the historical role of States to establish and
enforce rules of professional responsibility for the attorneys who practice in their
jurisdictions

In conclusion, | would like to thank you for holding this hearing and for your
support for LSC and the civil legal services community. Providing civil legal aid is an
integral part of constructing the foundation for ensuring that the least advantaged among
us receive the help they need to build healthy, happy families and live constructive,
fulfilling lives. A 48.2 percent reduction in funding for LSC and turning away 50 percent
of those who seek legal aid is NOT living up to the constitutional promise of
“establish[ing] justice” that we all embrace. The federal government can and should do
more. The House Bill will enhance the goal of “justice for all,” not erode it with
unreasonable restrictions. Our clients and your constituents deserve no less.
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MATERIAL SUBMITTED BY THE HONORABLE STEVE COHEN, A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF TENNESSEE, AND CHAIRMAN, SUBCOMMITTEE ON COM-
MERCIAL AND ADMINISTRATIVE LAW

@f

National Council of the Churches of Christ in the USA

Office of the General Secretary
November 29, 2005

The Honorable Frank R. Wolf

Chairman

Subcommittee on Science, State, Justice and Commerce
Committee on Appropriations

241 Cannon House Office Building

Washington, DC 20515-4610

The Honorable Alan B. Mollohan

Ranking Member

Subcommittee on Science, State, Justice and Commerce
Committee on Appropriations

2302 Rayburn House Office Building

Washington, DC 20515-4801

Dear Chairman Wolf and Congressman Mollohan:

As faith-based organizations serving low-income communities, we write today to voice
our concern about a federal appropriations law that interferes with privately financed
activities of deep importance to our country’s most vulnerable families.

The law — a restriction annually accompanying federal funding distributed by the Legal
Services Corporation — limits the work that independent civil legal aid programs can do
with their own funds that they raise from private, state and local sources. We are deeply
concerned that this “private money restriction,” which encumbers more than $300 million
in non-federal funds each year, hurts the families we serve, imposes unnecessary costs,
and sets a dangerous precedent for public-private partnerships.

The law closes the doors of justice for many low-income individuals and families who
simply cannot afford to hire a private lawyer to help them in civil matters. Our
organizations need to rely on local legal aid programs to help people in difficult
circumstances resolve problems that can otherwise undermine and even destroy their
lives. A legal aid advocate is often a lifeline for low-income families, victims of
domestic violence, the elderly and the disabled. We are particularly concerned about the
law’s effect in denying basic legal assistance to immigrant communities and to all people
who are incarcerated.

475 Riverside Drive « Room 880 « New York, NY 10115-0050
(212) 870 - 2025 » Fax: (212) 870 - 2817 » E-mail: redgar@ncccusa.org
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We understand that LSC has applied the private money restriction by requiring nonprofits
that wish to spend their own funds on restricted categories of advocacy to first establish a
physically separate office — with separate staff, office space, and equipment. This
compulsory physical separation imposes unnecessary costs on financially strapped legal
aid programs and creates costly obstacles to private philanthropy.

We are also concerned that this physical separation model establishes a dangerous
precedent, more generally, for a range of public-private partnerships. Currently,
recipients of federal funds under the Faith-Based Initiative and Charitable Choice
programs — like virtually all other federal grantees — are free to use non-federal, privately
raised funds to finance a broad range of activities without stringent restrictions like those
imposed on LSC grantees. But we are mindful that if the physical separation model for
legal aid is imported into faith-based settings (as may occur if the government continues
to defend this model in litigation and policy debates), the result would likely undermine
our efforts to foster partnerships between faith-based organizations and government to
deliver services to low-income communities.

We greatly appreciate your support for civil legal aid and for its important role in
enabling thousands of low-income families nationwide to resolve disputes and move
forward with their lives. The core values of our faiths teach us to care for society’s most
vulnerable members. The services provided by LSC recipient programs are vital for this
purpose and should not be unwisely restricted. Please continue your leadership on behalf
of America’s families by removing the LSC private money restriction.

Sincerely,
National Council of Churches of Evangelicals for Social Action
Christ in the USA Dr. Ronald J. Sider, President
Rev. Eileen W. Lindner, PhD Wynnewood, Pennsylvania
Deputy General Secretary of
Research and Planning Latino Leadership Foundation
New York, New York Chicago, Hlinois
Pax Christi USA Exodus Transitional Community, Inc.
Erie, Pennsylvania New York, New York
National Baptist Convention, USA Metropolitan Area Church Council
Reverend Dr. William Shaw, President of Columbus
Philadelphia, Pennsylvania Columbus, Ohio
Forever Crowned Ministries Virginia Interfaith Center for Public Policy
Wichita, Kansas Richmond, Virginia
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Baptist General Convention of Texas
Dallas, Texas

Reverend Guillermo Marquez-Sterling
Coral Gables Congregational Church
Coral Gables, Florida

Heartsong Hermitage
Alberta, Virginia

New Jersey Council of Churches
Trenton, New Jersey

Tulsa Ten-Point Coalition
Tulsa, Oklahoma

Lutheran Office of Governmental
Ministry in New Jersey
Trenton, New Jersey

High Impact Leadership Coalition
College Park, Maryland

New City Kids Church
Jersey City, New Jersey

Interfaith Legal Services
Columbus, Ohio

Mississippi C.U.R.E. (Citizens United for
Rehabilitation of Errants)
Philadelphia. Mississippi

Alfred Santino
Director, Holistic Ministry Team
Christian Reformed Church
Classes Hudson - Hackensack
Philadelphia, Pennsylvania
New York, New York

New Jersey Catholic Conference
Trenton, New Jersey

Reverend Dr. William H. Gray 111
Pastor of Bright Hope Baptist Church
Philadelphia, Pennsylvania

Austin Interfaith
Austin, Texas

Catholics for Faithful Citizenship
Columbus, Ohio

Bet Tzedek Legal Services
Los Angeles, California

MUST Marietta/MUST Housing
(Ministries United for Service Training)
Marietta, Georgia

Catholic Social Services
Anchorage, Alaska

Victory Center Ministries
Clinton, lowa

Abe Brown Ministries
Tampa, Florida

Homeless Coalition of
Hillsborough County
Tampa, Florida

Reverend Ken Vander Wall
Campus Pastor of Varsity Christian
Fellowship
North Haledon, New Jersey
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Let's Heal Legal Services

Bob Barr

12-12-2005

For the last nine years Congress has imposed a wasteful, anti-libertarian, and downright dangerous
restriction on how legal aid organizations funded by the federal Legal Services Corp, can spend
private donations and state grants.

I know. 1 was partly responsible. But the LSC has improved in the years since I voted to impose this
restriction. And now, for the sake of our nation’s low-income families in need of legal
representation, often to fight oppressive government power, it's time to rethink some of these
financial constraints,

A few years ago | said, plain and simple, "I'm not a fan of spending federal money on the Legal
Services Corporation.” As a member of Congress in 1996, 1 voted for a series of restrictions —
which President Bill Clinton signed into law — that put a severe damper on the controversial LSC. To
depoliticize (and thereby improve) legal services for our nation's indigent, we prohibited LSC-funded
groups from filing class actions and collecting attorney fees. We also banned LSC attorneys from
representing anyone in prison and many classes of immigrants.

Ten years later, the LSC is here to stay, and, more important, it's improved since 1996. As the chair
for two years of the House oversight committee that monitors the LSC and as a member of the
Judiciary Committee for the entire eight years I served in Congress, I know the organization’s
problems better than almost anyone. The LSC needed cleaning up, and with that done, many
conservatives can and should support much of its work.

Surprised? Many others would be too, but think about it: Empowering citizens to fight oppressive or
overly powerful government is a very conservative notion. And there are many examples of the
important work that legal services programs do every day.

Take one: I have been pleased — and more than a little shocked — to learn that

Legal Services, an LSC-funded program, is helping low-income individuals and families in Camden
defend their property rights against an expansive eminent domain seizure by the city. They don't
want to leave their homes so that a private company can come in, redevelop the neighborhood, and
turn a healthy profit. But not all low-income families will be so lucky to have such legal
representation.

COMPLETELY SEPARATE

Unfortunately, a restriction on the LSC, the "physical-separation requirement,” limits the work LSC
grantees can do. The requirement forces them to strictly quarantine privately funded activities from
those financed with federal money. Civil legal aid groups can perform restricted activities — such as
seeking court-ordered attorney fees and helping incarcerated people plan for re-entry — only with
nonfederal money and only if they carry out those activities in a physically separate facility with
separate staff,

However, from a practical standpoint, because setting up a separate organization with its own
office, executive director, computers, copiers, and personnel costs so much, few organizations can
bear the financial burden of complying with physical separation.

The effect? State, local, and private donations get washed away. Funds are siphoned off to cover
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unnecessary administrative expenses. And lawyers fighting civil legal battles each year on behalf of
our nation’s low-income families must turn away thousands of poor Americans who need legal
representation.

Frustrated and fed up, three legal services offices in New York City challenged the physical-
separation requirement in 2001. The case is Velazquez v. Legal Services Corp. In court the LSC,
defending the legislative restriction, claimed that physical separation is necessary to ensure that the
federal government does not subsidize or appear to support activities Congress has chosen not ta
fund. A more lenient regime, it argued, simply would not suffice.

On the other side, the legal services programs aptly argued that the physical-separation
requirement is unconstitutional because it limits speech protected by the First Amendment. They
pointed out that less burdensome measures, such as precise bookkeeping, could ensure that
government grants don’t fund restricted activities.

U.S. District Judge Frederic Block of the Eastern District of New York agreed with the three legal
services providers. Last year, in a sound, well-written opinion, he issued a preliminary injunction
barring the LSC from enforcing the physical-separation requirement against the three plaintiffs. He
also set out a sensible model for tracking funds that would allow the government to determine how
federal money is spent without meddling unnecessarily with local, state, and private funds.

But the LSC and the Department of Justice appealed Judge Block’s decision. The case is fully
briefed, and the U.S. Court of Appeals for the 2nd Circuit heard oral argument on Nov. 2.

I hope that the appeals court will agree with Judge Block and allow the plaintiffs to do their
important work in a much more efficient manner, one less controlled by the federal government.
But even if the 2nd Circuit upholds the lower court’s ruling, the decision will apply at most to the
LSC programs in that jurisdiction — not to all LSC grantees across the country. Other legal services
offices, state and local governments, and private donors will nat be free of this onerous restriction.
This means that the vast majority of local, state, and private donations will remain tangled up in
this federal rule.

If the LSC and the Justice Department insist on wasting time and taxpayer dollars defending an
unconstitutional and unwise law, it is up to Congress to correct this mistake. Just as we don't want
a nanny state telling us not to smoke cigarettes, we don‘t want a nanny Congress telling
government partners how to spend nonfederal dollars.

It's one thing to disfavor a federal program; it's quite another to tell private citizens and states how
their money can or cannot be used. Yet that is the practical effect when states and private
donations must be diverted to separate organizations for poor families to obtain legal representation
in certain types of civil cases.

FAITH-BASED SEPARATION

In other areas, the government does not require such stringent separation between federally and
nonfederally funded activities. Take, for example, grantees of President George W. Bush's Faith=-
Based and Community Initiatives. Faith-based organizations guarantee that government money
intended to fund social services does not support religious activities in violation of the establishment
clause. They ensure this by keeping careful records. But they are not forced to run their religious
activities and social services out of two separate facilities with two separate staffs. Why not apply
the same standards for separation to civil legal aid groups?

Or, perhaps more important for many conservatives, what if the courts accept the government’s
argument in Velazquez that physical separation is a necessary requirement for legal services
programs?

If physical separation’s web of waste grows to entangle faith-based organizations, these groups
could very well themselves be required to cordon off religious activities from their hugely successful,
government-funded social services initiatives.

with this risk looming, faith-based groups are beginning to rally to stave off what could lead to the
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death of public-private partnerships as we know them. Just last month, 31 leading faith-based
groups — including Evangelicals for Social Action, the National Council of Churches of Christ,
the Exodus Transitional Community, the Virginia Interfaith Center for Public Policy, and the
National Baptist Convention — signed a letter urging Congress to lift the physical-separation
requirement. These groups represent more than 55 million Americans of faith.

Last year groups committed to helping prisoners re-enter society and rebuild their lives, such as
Chuck Colson’s Prison Fellowship International, also sent a letter to Congress expressing their
concern about the physical-separation requirement. Clearly, it is time for the broader conservative
community to mobilize against this pernicious restriction.

The physical-separation requirement prevents thousands of Americans from receiving adequate civil
legal representation. It wastes both taxpayer dollars and charitable contributions. It needlessly
trespasses into the affairs of private citizens, and it threatens to destroy the public-private
partnership model that has reaped great benefits since the Reagan years.

Today, no American should be proud of this wasteful restriction. I'm certainly not, and neither
should my fellow conservatives.

Bgb Barr represented the 7th District of Georgia in the U.S. House of Representatives from 1995 to
2003. He currently is president of Liberty Strategies and practices law in Atianta.
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st national assoc,i'ation of
n* €vangelicals

COOPERATION WITHOUT BOMPROWISE
July 13, 2006

The Honorable Richard C. Shelby

Chairman

Subcomumittee on Commerce, Justice and Science
Committee on Appropriations

U.S. Capitol, Room S-146A

Washington, DC 20510

The Honorable Barbarz A. Mikulski

Ranking Member

Subcommittes on Commerce, Justice and Science
Committee on Appropristions

Senate Dirksen Building, Room 144
Washington, DC 20510

Dear Chairman Shelby and Senator Mikulski:

Ministering lo the poor, the parsecuted, the disabled, the sick, and the oppressed is among
the most important callings of evangelical Christlans. With that responsibility in mind,
the National Asscciation of Bvangelicals is deeply concerned about a federal
appropriations law that interferes with privately financed activities of deep importance to
our country’s mogt vulnerable families.

The law — an appropristions rider attached afitially to the Legal Services Corporation’s
federal fundiag - limits the work that independent civil legal aid programs can do with
the more than $300 million that they raise each year from gon-federal sources. This
“private moné&y restriction” Iurts the most vulnerable people in sur society, erects
unnecessary bureaucratic barriers to commurity-based services, and sets a dangerous
precedent for public-private parinerships.

The law closes the doors of justice for many lov-incone individuals and familiés who
simply cannot afford to hire a private lawyer to help them in civil matters. Without a
helping hand from legal aid programs and the shared blessings of othiers, low-invome
families too often have nio place else to tum for help. A legal aid advocate is often a
fifetine for low-incote families, victims of domestic vielerive and humian trafficking,
people prepating to reenter socisty from prison, immigrants, the elderly, ard the disabled.

As you know, LSC has applied the ptivate money restriction by requiring nonprofits that
wish to sperd their own funds on restricted categories of advocasy to first establish a
physically separate office ~ with separate staff, office space, and equipment. This
compulsory physical separatiem imposes unnecsssary cosis on financielly strapped legal
aid programs and creates costly obstacles to private philanthropy. The costs associated
with this duplication often means the local and state LSC chapiers cannot furnish that
assistance at all becaunse they do not have sufficient furds Lo pay for duplicate offices,
staff and equipment.
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T am also soncemned that this physical separation rodel establishes a dangerous
precedent, more generally, for a range of public-private paituerships. Currently,
recipients of fedsral finds under the Faith-Based Initiative and Chatitable Choice
programs - like virtually all other feders] grantees — ave free to use non-federal, privately
raised funds te finance a broad range of activities without stringent restrictions like those
imposed on LSC grantees. But I am mindful that if the physical separation mode) for
legal ajd is imported into - or required to be applied to ~ faith-based settings (as may
occur if the government continues to defend this model in Ltigation and policy debates),
the result would likely undermine our efforts to foster partnerships between faith-based
organizations and government to deliver servioes to Jow-income communities.

I greatly appreciate your support for civil legal aid and for its important role in
empowering low-inoome famjlies to resolve disputes and move forward with their Hives,
God measures societies by how they treat the people at the bottom, and Ee teaches us to
care for the poor and oppressed among us. The services provided by LSC recipient
programs are vital for this purpose and should not be unwisely restricted. Pledse continue
your leadership on behalf of America’s families by warking to eliminate the LSC private
money restriction.

Sincerely,

Rev. Richard Cizik
Vice President for Govermnental Affaizs
National Association of Evangelicals
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The Honorable Barbara Mikulski

Chair, Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations

144 Dirksen Office Building

Washington, DC 20510

The Honorable Alan Mollohan

Chair, Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations

Room H-309, The Capitol Building

Washington, DC 20515

The Honorable Richard Shelby

Ranking Member, Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations

123 Hart Office Building

Washington, DC 20510

The Honorable Frank Wolf

Ranking Member, Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations

1016 Longworth House Office Building

Washington, DC 20515

June 3, 2009
Dear Chairwoman Mikulski, Chairman Mollohan, Senator Shelby and Representative Wolf:

We write to urge the Commerce, Justice, and Science Appropriations Subcommittees to lift
several of the restrictions in the Legal Services Corporation (“LSC”) appropriation rider that interfere
with the effective and efficient delivery of legal aid. Specifically, we call on Congress to lift the
legal services restriction on state, local, and private funds' as well as to eliminate some of the
restrictions on LSC funds that bar LSC-funded attorneys from using the full range of legal tools for
effective representation and thereby prevent low-income people from obtaining their fair day in
court. This change would, at no cost to the federal government, vastly expand access to justice for
low-income families,

Since 1996, a rider has been placed on LSC’s annual federal appropriation, limiting both the
tools LSC-funded legal services providers can use when representing eligible clients and the types of
clients those providers can represent. Families and communities across the country are suffering
because of the restrictions: victims of consumer fraud and illegal housing practices are placed at a
disadvantage because LSC-funded attorneys cannot seek attorneys’ fees; efforts to help prisoners
reenter society are needlessly postponed; communities are hamstrung in their ability to combat
predatory lending practices because legal aid clients cannot participate in class actions; and those
most knowledgeable about issues critical to low-income clients cannot engage themselves in
legislative and administrative reform efforts.

! This letter does 1ot seek to eliminate the rider’s current ban on using LSC or non-LSC funds for abortion-related
litigation.
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The most onerous of the restrictions extends all of the restrictions to every dollar of revenue that
LSC-funded legal services providers receive, including revenue from state and local governments,
private donors and other federal, non-LSC sources. A virtually unprecedented federal overreach, this
restriction encumbers more than $490 million in non-LSC dollars nationally and 58.1 percent of LSC-
grantees’ total funds.? In some states, this “restriction on state, local and private funds” gives the federal
government remarkably disproportionate control over programs’ funds regardless of the funding source.
For example, in New Jersey, only 13 percent of LSC-funded programs’ total funding comes from LSC?
yet the restriction on state, local and private funds dictates how the other 87 percent of funds may be
spent.

The restriction on state, local and private funds also results in the wasteful spending of precious
public resources. Tn many states, justice planners have had to set up entirely separate organizations and
law offices, funded by state and local public funders and private charitable sources, to do the work that
LSC-funded programs cannot do, resulting in wasteful duplication of overhead, personnel and
administrative costs.

The recent economic crisis has only exacerbated the effects of the restrictions and heightened the
need to eliminate the most burdensome of them. The legal problems associated with the housing market
crisis have further disadvantaged clients of LSC-funded organizations in court, as their lawyers lack the
often crucial leverage of attorneys’ fees when fighting deceitful foreclosure consultants and as atfected
clients are unable to join class action lawsuits against predatory lenders.

In addition, at a time of rising need, plummeting interest rates have dried up a key source of
legal aid revenue, IOLTA funds, forcing legal aid offices to lay off staff, cut salaries and leave
increasing numbers without needed assistance. Money now wasted in duplicative expenditures could be
redirected to serve more clients if the restriction on state, local and private funds were removed.
Moreover, permitting LSC-funded organizations to collect attorneys’ fees would be a much needed
revenue-generator.

For all these reasons, we urge you to amend the rider in the fiscal 2010 appropriation to LSC, a
no-cost way to help make LSC-funded programs more efficient and effective, and to improve access to
justice for the most vulnerable during these harsh economic times.

Thank you for your consideration of this important issue.
Sincerely,’
National Organizations
AARP
Alliance for Justice
Asian American Legal Defense and Education Fund

Boat People SOS

Brennan Center for Justice at NYU Schaol of Law

2 See Legal Servs. Corp., Fact Book 2007, at 10 (2008), available at http://wwwe tsc.govipdisfactbook 2007 pdf.
PId at9.
* Signatory list current as of June 4, 2009. An earlier version of this letter was sent on May 4, 2009.




Center for Law and Social Policy

Center for Lobbying in the Public Interest
Child Care Law Center

Cleary Gottlieb Steen & Hamilton LLP*

Disability Rights Education and Defense Fund,
Inc.*

Elias Foundation

Ella Fitzgerald Charitable Foundation
Equal Justice Society*

Equal Justice Works™

Evangelicals for Social Action
Families USA

Garvey Schubert Barer*

Human Rights Watch

Independent Sector

Ingight Center for Community Economic
Development (formerly NEDLC)*

International Union, United Automobile,
Aerospace, and Agricultural Tmplement Workers
of America and Local 2320, the National
Organization of Legal Services Workers

Leadership Conference on Civil Rights
Legal Action Center
Lowenstein Sandler PC*

Medicare Rights Center

Mexican American Legal Defense and
Educational Fund

National Association of [OLTA Programs
National Center for Law and Economic Justice*
National Center for Lesbian Rights*

National Committee for Responsive
Philanthropy

National Council of Nonprofits

National Employment Law Project
National Health Law Program

National Housing Law Project™®

National Legal Aid & Defender Association

National Organization of Social Security
Claimants’ Representatives

National Senior Citizens Law Center*®

OMB Watch

Orrick, Herrington & Sutcliffe LLP*

Poverty & Race Research Action Council
Prison Fellowship

Sargent Shriver National Center on Poverty Law
Service Employees International Union

Schulte Roth & Zabel LLP*

Skadden, Arps, Slate, Meagher & Flom LLP*
Youth Law Center*

Stuie & Local Organizations

Access Now, Inc. (Florida)

AIDS Legal Referral Panel (California)*
Affordable Housing Advocates (California)*
Alabama Civil Justice Foundation

Alameda County Bar Association (Californiay*

Arizona Foundation for Legal Services &
Education

Asian Law Alliance (Califormia)*
Asian Law Caucus (Califorma)*

Bet Tzedek Legal Services (California)*

* Signed on after May 4, 2009

Bread for the City (Washington, D.C.)

The Bronx Defenders (New York)

The Children’s Law Center (Washington, D.C.)
California Advocates for Nursing Home Reform
Californians for Legal Aid*

Casa Cornelia Law Center (California)*

Centro Legal de la Raza (California)*

Coalition of California Welfare Rights
Organizations, Inc.*

Colorado Lawyer Trust Account Foundation



Community Foundation of 5t. Joseph County
(Tndiana}

Community Legal Services, Inc. (Pennsylvania)
Disability Rights California*

Disability Rights Legal Center (California)*
Empire Justice Center (New Y ork)

D.C. Employment Justice Center

Family Violence Law Center (California)*
ForeverCrowned Ministry, Inc. (Kansas)

Harriett Buhai Center for Family Law
(California)*

Housing and Economic Rights Advocates
(California)*

Tmpact Fund (California)*

Inland Empire Latino Lawyers Association,
Legal Aid Project (California)*

La Raza Centro Legal (California)*

Law Foundation of Silicon Valley (California)*
Legal Aid Association of California*

Legal Aid Foundation of Colorado

Legal Aid Society of San Mateo County
(California)*

Legal Aid Society of the District of Columbia
Legal Services Corporation of Virginia
Legal Services for Children (California)*

Legal Voice (formerly Northwest Women’s Law
Center) {Washington)*

Los Angeles Center for Law and Justice
(Californiay*

Lutheran Office of Governmental Ministries in
New Jersey

Maine Bar Foundation

Maryland Association of Nonprofit
Organizationsg

Maryland Legal Services Corporation
Massachusetts Law Reform Institute

Mental Health Advocacy Services, Inc.
(California)*

* Signed on after May 4, 2009
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Michigan Designated State Planning Body for
Legal Services

Michigan Nonprofit Association
Mississippi Center for Justice™®
Montana Justice Foundation
MUST Ministries (Georgia)
Nevada Law Foundation

New Hampshire Bar Foundation
New Jersey Catholic Conference

Nonprotit Coordinating Committee of New
York

Peter Edelman, Chair
District of Columbia Access to Justice
Commission

Public Advocates Inc. (California)*

Public Counsel (California)*

Public Interest Clearinghouse (California)*
Public Interest Law Project {California)*
Salt Lake County (Utah) Aging Services*

San Diego Volunteer Lawyer Program, Inc.
(California)*

STEPS to End Family Violence (New York)
Texas Access to Justice Foundation
Virginia State Bar

Washington Legal Clinic for the Homeless
(Washington, D.C.)

Western Center on Law and Poverty
(California)*

Worksafe Law Center (California)*
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A Fuir Shake for Legal Aid itp://www . washingtonpost.com/wp-dyn/content/arlicle/2009/07/12...
A Fair Shake for Legal Aid Agartisement +Your Ad tere
Congress begins to see the value of helping the NORTHROP GRUMMAN
underprivileged get attorneys. 7

There are: people working hard

Monday, July 13, 2009 .
n to upset our way of life.
FOR THE past 13 years, the Legal Services Corp. has
had its hands tied while trying to fulfill its mission of We think harder about
representing poor people in civil matters. Legal aid
lawyers, for example, have been prohibited from
using federal and even privately procured or statc and
local funds to initiate class actions; they have also
been barred from seeking attorney's fees even when
they prevail in court -- a benefit available 1o other
lawyers in many civil rights or consumer protection
matters. What's worse, legal aid clinics have been grossly underfunded, a result of cutbacks after the
1994 Republican congressional victories.

identifying and tracking them.

HOMELAND SELUH

This year, even lawmakers who once looked askance at legal aid programs as either a waste of money
or a waste of time are rethinking their positions, in large part because more and more constituents need
legal gnidance to secure such things as uncmployment benefits or to maneuver through foreclosure
proceedings. It is unfortunate that it took a deep economic recession to highlight the importance of
legal aid, but it is pratifying to see -- finally -- an appropriate legislative response.

Senate appropriators agreed two weeks ago to lift almost all restrictions on how legal aid offices may
use non-federal funds; they also have given legal aid lawyers the right to seek reimbursement of
attorney's fees in litigation underwritten with non-federal money. Sen. Barbara A. Mikulski (D-Md.),
chairwoman of the subcommittee that oversees legal aid funding, descrves credil for these latest
developments, which won bipartisan approval from committee members. The full Senate is expected to
vote on the bill before the August recess; the Senate must reconcile its bill with one passed by the
House this year.

The Senate effort is preferable to the House version because it goes further in [reeing up legal aid
lawyers, bul it is not perfect. Legal aid lawyers may not seek fees in cases funded with federal dollars
-- a nonsensical restriction that prevents legal aid clinics from generating more of their own revenue.
The bill also would prohibit legal aid fawyers from using even non-federal funds to represent clients in
abortion- or prison-related matters.

Senate lawmakers have thus far also not been as generous as their House counterparts in setting the
LSC's budget for fiscal 2010. Senators anted up $400 million -- $40 million less than the House and $35
million less than requested by President Obama. The Senate should move closer to the House number,
given the tremendous need for these services and the fact that even the $440 million would essentially
only restore LSC's funding to what it was a decade ago.

View all comments that have been posted about this article.
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Executive summary

“Did you hear the one about the lawyer .. ™ is a familiar beginning to jokes about a profes-

sion often labeled with negati pes such as hical iced, and “ambul.
chasing.” For millions of low-income families, however, J.awytls are |nd1v|dua].s who assist
them in securing basic ities such as shelter, food, education, income, and physical
safety. The talents of this group of service-oriented are sorely needed during the

current recession as the number of people experiencing poverty expands along with their
list of legal troubles.

Families ling with the challenge iated with the forecl crisis as well as
with accessing government benefits, dealing with family strife caused by stress, and con-
sumer They need attorney rep ion to help deal with these concerns, but

representation is not always available to low-income people due to a previously existing
justice gap between the haves and the have-nots that results in a shortage of good lawyers
providing free legal services to the poor.

The recession is only widening this gap as avenues that provide free legal services to the
poor are facing a series of financial challenges:

+ Although Congress increased funding in 2009 for the Legal Services Corpumum—
a federal agency that funds and monitors free civil legal servi th d per-
person investment is only $6.85—the lowest in the program’s more than 30-year history.
= Many states and localities are operating under deficits and are struggling to balance
budgets, which limits their ability to help.
+ Plummeting interest rates and shrinking amounts of available principal are reducing reve-
nues for Interest on Lawyers Trust Account programs that make grants to legal aid providers.
« Declines in the stock market are affecting the ability of foundations and individual
donors to make contributions to legal services

The Center for American Progress suggests the following in order to help manage this crisis:

Ll Cungn:ss should increase fiscal year 2010 appmpnaimns for the Legal Services
They should match the corporation’s request for $485.1 million or at the
veryleast implement the House-passed figure of $440 million. Congress should also lift
current restrictions on legal services organizations when it passes appropriations legisla-
tion because the restrictions waste resources and hinder the pursuit of justice.

1 Center for American Progress | And Justice for All
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+ Congress should pass H.R. 1728 and §. 718, which are pieces of legislation designed to
expand the resources available to legal aid organizations.

- States must avoid making cuts to legal aid programs while seeking creative solutions that
actually increase funding for these vital services.

« The private bar should continue to expand current efforts that are leading to increased
amounts of pro bono service.

In short, closing the justice gap and ensuring low-income families can access needed

will require sub ial new i At this point the federal government
and the private bar may be best suited to contribute to the solution, but state and local
governments, law schools, foundations, and individual donors can also play a role.

2 Center for American Progress | And Justice for All
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Increased need for legal services

Helaine Barnett, the president of the Legal Services Corporation, used the succinct yet
descriptive words "our challenge is large” to describe the current ci facing
hergrantees.' LSC is an entity that uses an annual congressional appropriation to provide
nationwide funding to 137 legal aid programs with 920 offices that employ approximazely
58 percent of attorneys working within such programs.” As a result of the recession, legal

aid organizations—both those that are and aren’t funded by LSC—are seeing an increased
demand for their services. For example, by the end oflast year Neighborhood Legal Services
in Massachusetts experienced a 35-percent increase in requests for assistance while the Legal
Aid Society of Cleveland handled 22 percent more cases between 2006 and 2008,

As ploy and und pl rise, incomes shrink and the number of people

who qualify for free legal assistance grows. LSC currently provides services to individuals

and families living at or below 125 percent of poverty (527,563 for a family of four).' LSC
estimates that their eligible population will increase by 22 percent between 2007 and 2009
based on patterns from previous downturns.®

‘What's more, recessions tend to increase the likelihood that low-income families will have
certain legal needs, including those related to housing, income, and basic necessities.

Housing. Housing has played a central role in the current economic downturn, The
foreclosure crisis resulting from subprime loans, growths in unemployment and underem-

The provision of legal assistance to
jpoor men, women and children is
essentlal to ensuring equal access to
justice in this country. The network
of legal akd programs acress the
United States s the hackbone that
enables people, regardless of Income,
1 be able to obtain high-quality,
respectful, supporthve legal advice
and assistance to ensure basic hu-
man rights to heasing, food, and to
be free from abuse and viokence in
their home. Without these programs,
hometessness will Increase, domestic
violence will not be eradicated, and

o T T

ployment, and other financial hardships has obviously & d low-income h

However, renters have also been affected. At the end of last year the National Low Income
Housing Coalition estimated that 40 percent of those losing their homes due to foreclo-
sures were renters, a group that is disproportionately low-income and racial minorities.”

1 large
of childeen living In poverty in this
country will Increase exponentially.

‘These families have a history of being unaware that their landlords are behind on
payments and they have received little to no notice before having to leave their homes asa
result of the owners' foreclosures.

Prior to the current crisis, laws governing foreclosures, renters’ rights, and predatory lend-
ing practices existed at various levels of government, but the protections were by no means
universal and varied greatly from jurisdiction to jurisdiction.” Since the crisis began, gov-
ernments have responded with new activity—some have instituted new legal provisions
while others are in the process of making even more changes. Notably, Congress recently

3 Center for American Progress | And Justice for All
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passed the Helping Families Save Their Homes Act (Public Law 111-22), which aims to
prevent foreclosures and extend greater protections to renters in foreclosed properties.

Low-income families would greatly benefit from legal assistance given the immense com-
plexity of mortgage agreements, the number of laws affecting owners and renters, and the
fact that these laws are currently evolving. Legal aid attomeys und:mand the law and keep

teack of changes, which allows them to effectively 1} advise low-inc and
renters of their nptmni. 2 assist them in renegotiating loans, 3) help with rental property
tions and navigating g programs that can help with emergency housing

and permanent relocations, and 4) provide representation during any court or alternative
dispute resolution proceedings.

Access to government benefits. With rising unemployment more people are in need of
upports such as il i food stamps, and health care—for
a.amplz, Mzd.lrald the Stal! C].nldl!ns Health lnsunnne ngnm, and COBR.L Legal

for ohnainiuglhm benefits while also he.hpinglo l!soluan]r barriers aﬁming access,

Family law issues. Economic distress can result in family stressors that require legal
assistance. For example, between 2007 and 2008 the National Domestic Violence Hotline
reported a 21-percent increase in calls, with 54 percent of callers reporting a recent change
in their family’s inancial ci * Legal aid organizations help victims with protec-
tion orders and custody issues.

Consumer lssues. The recession has also i
and delinquent utility bills. Legal aid attorneys can h:lp Lhm clients nndc:staud theirlegal
options, negotiate payment 5 orp Against unfair p

Tax credits. Low-income families greatly benefit from the additional income made
available through the Earned Income, Child, and Making Work Pay tax credits in chal-
lenging times, Expansions of these credits were included in the American Recovery and
Reinvestment Act of 2009, so many families may be eligible for elevated tax refunds
through 2010. Some legal services providers belp low-income families understand which
tax laws apply to them and /or assist with filings.

4 Center for American Progress | And Justice for All
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Recession compounds
previous justice gap

Prior to the beginning of the recession there was a shortage of good lawyers providing free
legal services for the poor. This crisis is commonly referred to as the “justice gap,” reflect-
ing the notion that there are disparities in one’s ability to obtain justice that are tied to
income, Justice isn't free and is often denied if an individual can't afford a lawyer and is
unable to secure the assistance of a legal aid attomey,

‘The gap isn't small, either. Organizations funded by the Legal Services Corporation turn
away approximately | million cases per year—representing 50 percent of income-eligible
people seeking legal assistance—simply because they don't have the resources to handle
them.” Untold numbers of additional people don't even make it to the doors of a LSC-
funded organization, perhaps not even realizing that free legal services are available in
their ity or that they have a problem for which a lawyer could provide assistance,
A different line of studies based on random sampling has produced some di g
results—in one state (Vermont) as little as 9 percent of the legal problems of low-income
households were addressed by a lawyer, and in no state studied were more than 20 percent
of legal problems addressed.”

S Center for American Progress | And Justice for All
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Funding and resource crisis

Multiple funding sources help provide free legal services to poor and
low-income houselolds, including go grants, Interest on
Lawyer Trust Accounts, or IOLTA programs, foundation grants, and
charitable giving.

Chart 1 demonstrates the monetary distribution for programs funded
through the Legal Services Corporation. Comprehensive informa-
tion about the funding of other legal aid organizations is not available,
but those groups tend to rely on IOLTA, other types of government
grants, and foundations, Law firms and law schools also add to legal
aid organizations’ efforts.

Unfortunately all of these resources and entities are facing significant
challenges as a result of the recession, limiting their ability to address
increased demands for services. Each is considered below and evalu-
ared according to its current ability to generate new funds or other
resources aimed at reducing the justice gap. Despite current challenges
it is important to note that many dedicated individuals in all of these
areas are finding ways to reduce negative outcomes and secure access to
justice for as many people as possible,

The federal government

CHART 1

Monetary distribution in 2007 for
programs funded through the Legal
Services Corporation

Funding comes from the Legal Services Corporation
biat alse federal, state, local, and foundation grants,
among others

15% Othoer

T Foundation grants

0% State and local grants

\ &% Other federal grants.
12% I0LTA

A% LSC grants

The federal government is one source in a good position to provide new resources
o help address the current crisis. It can do so by providing suitable appropriations
for relevant programs, lifting restrictions on LSC organizations, and instituting new

legislative solutions.

LSC funding. The federal government recently began increasing the Legal Services
Corporation’s funding levels. The fiscal year 2009 allotment is $390 million—an 11-per-
cent increase over the previous year.'' This sum, however, is only a first step toward
reversing a longstanding trend of seriously deflated investments, In nearly 60 parcent

of budget cycles since 1976, LSC has experienced cuts in real dollars (see Chart 2,

6 Center for American Progress | And Justice for 2
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Appendix), Previous funding highs were $750 million and $554 mil-
lion (in inflation-adjusted terms) in 1981 and 1995 respectively. Thus
the value of the program’s budget is almost half of what it was nearly
three decades ago.

In the current era of increasing poverty, it is also important to examine
appropriations levels in relation to the number of people who qualify to
receive legal services. Chart 3 demonstrates that the inflation-adjusted
per person investment was $7.04 in 2007, much lower than the $20
and $21 per person (in real dollars) that were spent in 1981 and 1995
respectively (see Appendix).

Uni by, the eligible population has been growing significantly as a
result of the recession, LSC predicts a 22-percent increase between 2007
and 2009, representing more than 11 million people.” This increase dra-
matically affects the nation’s per person investment. Although Congress.
i d LSC funding in 2009 the estimated per person i is
only $6,85—the lowest in the program’s more than 30-year history:

The House of Representatives has approved $440 million (or a 13-per-
cent increase) for the Legal Services Corporation in FY2010, which is
slightly more than President Barack Obama's request for $435 million."
However, LSC has asked Congress for a little more—$485.1 million."*

All of these sums are modest given the increased demand for services
and the elevated number of people that income-qualify for free legal
services, The size of the poverty population will likely remain a concern
next year since the Federal Reserve has predicted continued elevated
rates of unemployment in 2010, impacting poverty levels.” The LSC’s
budget request would result in an i per person i

of $7.82p g th inuation of curent ofthe eligible
population, while the House'’s number would allow for $7.09 per per-
son, which is slightly more than the nation’s 2007 investment,

LSC restrictions. Current LSC restrictions tied vo federal funding
result in costly and inefficient practices. Lawyers are not allowed

to collect attorneys’ fees from opposing parties,' which is a typical
practice when individuals bring valid cases and are ultimately victori-
ous. Such fees would be beneficial additions to the frequently limited
resources of these nonprofits.

Legal services organizations are also prohibited from pursuing systemic
change because they are unable to bring class-action lawsuits or peti-
tion governments to make legislative or regulatory changes.”” These

7 Center for American Progress | And Justice for All

CHART 2
Congressional appropriations for the Legal
Services Corporation, 1976-2009

The value of the program's budget is almast half of what
it was nearly three decades ago,
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CHART 3

Per-person investment in the Legal
Services Corporation

Congress has increased appropriations but because
of increases in the eligible papulation per-person
irvestments are declining.

5

Feal § (1009}

Nomiral §

CLPFLITIPESS



271

Understanding LSC restrictions

A sample scenario from Anywhere, USA

Aldegal services office in Anywhere, USA, has had multiple homeless
clients enter its doors all complaining about the same problem—local
schoal district policies that do not allow their children to enrall in schoaol,
The school district says that federal law sanctions their policy of requiting
all students to provide proof of residence (a lease agreement or proof of

The legal federal law al-
lows homeless students to enroll without these documents, so there is a
disagreement between the two parties about what the law says and how
it should be applied.

The legal services attorneys could pursue the following approaches to
help the homeless families:

2. Class action lawsuits. They could file one case on behalf of all current
and future homeless students. The Judge would read and interpret the
law to determine once and for all if homebess students are able to en-

Ml with The school district policy would either
be sanctioned or changed based on the judge’s decision. i victorious
the legal ald organization may be able to collect attomeys' fees.

alease

. Petition school board, The attorneys could go to the school board,
explain the problem, and ask it to change the district's policy about
documents that homeless children must provide to enoll in school.

Current LSC restrictions prevent organizations from pursuing the last
two approaches, which also have the benefit of affecting all current and

1. Case-by-case lawsuits. The attomeys could file litigat) behalf
ofeach student who seeks help for this problem, Ths, If 50 chikdren
come through their doars, they file 50 cases in the local court.

fi homeless students. Left with the ability to only utilize the case-by-
case approach, the arganization wastes time and resources and is only
able to help 50 students enroll in school.

avenues could prevent costly and repetitive litigation and may require less staff time, free-
ing up financial and human resources within organizational budgets, Further, pursuing
policy change often leads to better outcomes for low-income people, at times promotes
quicker resal to problems, and ly benefits significant numbers of individu-
als who are not actually clients of the legal services organization.

LSC restrictions further hinder reductions in the justice gap by preventing participating
g ions from rep ing particular dients, including undocumented immigrants,
people in prison, and some individuals being evicted from public housing.**

Finally, an additional restriction prohibits LSC from using non-LSC funds
for any of the above " Those iving LSC dollars are therefore

absolutely prohibited from engaging in these activities even if they were to obtain private
funds for the related expenses,

Other federal programs. Some legal aid organizations benefit from other sources of
federal funding. For example, the Violence Against Women Act provides grants for work
related to domestic violence, the Older Americans Act funds legal assistance for the
elderly, and AmenCorps employs attorneys who work with law students and lawyers to
provide legal services to low-income individuals and families. Thus, the funds for such
hould be appropriately i 4

B Center for American Progress | Justice for All



272

State and local governments

Some legal aid organizations receive funds from state or local governments, many of which
are under severe financial strain. The Center on Budget and Policy Priorities reports that
47 states are facing budget shortfalls this year and/or next year, with projected deficits
amounting to $350 billion to $370 billion between 2009 and 2011.%° As a result at least

36 states have imposed budget cuts that affect public services, including those benefiting
low-income residents.”

Cities are also suffering because the
values are lowering property tax Some are

increased pmp:rrylaxd:ﬁnlti Local sales tax revenues are being u.ud:nmmd by declines
in and purch Local income taxes bring in less money as unem-
ployment rises. In response to these circumstances 83 percent of cities have already cut
expenditures and services and 80 percent expect continued cuts for the next fiscal year.™

is lowering dn:'n “de'u:ghumt

The federal Amesican Recovery and Reinvestment Act will go far in helping to relieve
these budgetary stressors by providing about $144 billion to state and local govern-
ments,* but it will not completely solve the crisis.

Despite current challenges it is not impossible for states and localities to increase their

il to legal services New Jersey has been facing budget con-
straints, but the state provided an additional $9.5 million to state legal services at the end
oflast year when it became apparent that a multimillion dollar shortfall was on the hori-
zon.”* There is also some room for creativity in finding ways to generate new revenue—
Connecticut recently passed legislation that increases certain court filing fees in order to
help prevent cuts to its legal aid programs.®

Interest on Lawyers Trust Accounts

G are i ik

to the budgets of legal aid organizations, but
other supports such urhelnleru: on Lawyers Trust Accounts, or IOLTA programs, are
available. In 2007 IOLTA programs provided $212.2 million in grants to legal services
groups and pro bono programs,’” They account for 12 percent of the 'hudg!ls ofLSC
funded organizations as a whole.™ Hi some and ¢ il
depended on IOLTA to a much greater degree—for example, 60 pescent of the revenues
for New Jersey Legal Aid programs typically came from I0LTA.® Unfortunately, the
recession is severely affecting I0LTAS income.

The program—as its title implies—generates money by collecting interest on accounts
held by lawyers. The accounts are used to temporarily hold money belonging to clients,
including settlement checks, real estate escrows, fees paid in advance for services that have

9 Center for American Progress | And Justice for All

“We first looked at what we could

do Immediately to try to Impact our
situation And the immediate thing
wie could do was to cut backon our
salaries and hours . . Sowe are trying
1o hold on to the staff as best we can.
And 50 the staff incredibly, heroically,
ook a 20-percent cut In hours and
jpay from what weren't terrific salaries
1o begin with. We also restructured
our health care benefits so they are
less expensive while still providing
quality health care. The managers
inour progeam tooka 25 percent

1o 35 percent cut, and so that got

s part way into the deficit that we
were facing. And then we went out
and started trying to rake money
like crazy, and we have been very
active in sending out applications for
maney from various private sources
and government sources.. "

Steve Eppler-Epstein, Executive
Director, Connecticut Legal Services
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yet to be performed, and money for court fees. TOLTA accounts pool the money of many
individual clients whose funds are either too small or held for too short a time to realize
any net income for the clients, Lumping the funds of many people—each with money
moving in and out of the account—generates a sizable amount of interest that is used to
provide grants to legal aid organizations.

Current problems with IOLTA are rooted in the fact that the value of the accounts is

tied to interest rates and principal balances. The Federal Reserve Board lowered interest
rates in response to the economic downturn, which is its typical response to recessions. ™
Further, for some programs principal dellars are lower due to reductions in real estate
transactions and other business activities involving lawyers. So many IOLTA programs.
have been and will be generating far less money than in previous years. For example,
Connecticut’s IOLTA revenue was $21 million in 2007, but it is projected to be $4 million
in 2009."" Similarly, New Jersey's IOLTA funds dropped from $40 million to an estimated
525 million between 2008 and 2009.*

Some IOLTA programs had reserve funds and other structures that bave helped soften the
blow of declining revenues, and this has minimized changes to the amount of funding pro-
vided to legal aid izations. Nevertheless, other are in critical condition and

miy be serving organizations that do not receive LSC funding, so recent federal efforts to
assist by providing increased appropriations for LSC are not reaching these organizations.

Foundation grants

Foundai have also been hit by the economic crisis. According
to the The Clm:rff afPIubm!pry 104 of the largest grant makers lost more than $50
billion in assets in 2008.” This is certainly atfecting grant availability. A full 62 percent

of surveyed grant makers expected their giving to decline in 2009, with nearly half —48
percent—expecting a 10-percent or more dip in grant awards.™ Many others are aiming to
simply maintain previously existing funding levels. Foundations formed by corporations
are facing distinct challenges—with the majority of these being connected to banking and
financing companies, they were among the first to be hit by the economic downturn,™

Despite this grim portrait of the bwrpwm it is evident that foundations are concentrat-

ing their existing resources on low-i ions, human services, and
development, Thqrmu be C“'“"‘s grants mmhu areas, but 76 percent of foundations are
either i g or geting families affected by the down-

turn. Six percent are newly wodung in ﬁ:m areas. The most popular areas to fund are food
assistance, emergency housing, job training or employment, and health care assistance.

Seeking increased private foundation funding may be a possibility for some legal aid
organizations as foundations seek to target their existing resources to low-income popula-
tions. Legal aid offices, however, may need a strong sales pitch to compete with the popular

10 Center for American Progress |
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choices of providing direct assistance to cover basic needs, Further, Eoundat'.ons typically
accounted for only 3.1 percent of the budgets of LSC organizati ek ially
figuring more significantly into the budgets of legal aid organizations not reoeumg LsSC
funding " Dramatically growing this already low percentage would likely prove challenging.

Individual giving

Many Americans’ finances are on the decline due to i d pl reduced
work hours, foreclosed homes, and sagging home and stock values. Hlstrmcaﬂy, individual
giving has decreased by an average 0f 3.9 percent in inflation-adjusted terms during years
marked by long recessions lasting cghl months or more.* In a recent survey of nonprofits
alittle over a third reported d butions in 2008 as compared to the previous
year." Of those experiencing dedlines, 63 percent reported reduced giving by individuals.*

For LSC organizations individual giving already represents a small portion of their
budgets—less than 6.1 percent " Given the strong possibility that donations are on the
decline, it is unlikely that legal services groups will be able to increase personal contribu-
tions to the degree necessary to narrow the justice gap and manage recession-related needs.

Lawr”ms

Law firms make significant contributions toward reducing the justice gap via direct mon-
etary donations to nonprofi il work also known as pro bone service, However,
the economy has weakened these institutions and reduced profits. As a result the list of law
firms engaging in layoffs has grown significantly since the beginning of the year, with over
10,000 legal professionals—including 3,881 lawyers—and counting losing their Law firm
jobs." Additionally, many students who were scheduled 1o begin work this Gl had their
job offers postponed or rescinded.

Importantly, there may be a silver lining within this dark cloud hovering over private
lawe firms. According to the Pro Bono Institute there is a strong likelihood that pro bono

activities are i ing during the economic d * Some firms and nonprofits are
dcveiopmg new initiatives desugned 1o find temporary full-time placements in legal aid
g ions for the following groups of underutilized law firm talent:

» Attorneys who were laid off and perhaps provided with a severance package.

« Attorneys employed at firms but lacking enough paid work to fill their time.

* New associates who were scheduled to begin work in the fall but have had their start
dates postponed for months or even a year or more.

Center for American Progress |
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These programs ensure that workers are engaged in productive activities rather than sitting
on the couch at home or surfing the Internet at their desk. They also provide an opportu-
nity to develop professional skills, with some attorneys continuing to earn income from
their firm—even if it is a bit less than their original salary. Legal aid organizations benefit
from increased human resources at a time when many are reducing their staffing due to
budgets cuts caused by reductions in IOLTA, foundation, and government funding.

Looking back: Lessons learned from the 1980s recession

(Paul Igasaki, deputy chief executive officer, Equal Justice Works)

There are lessons to leam from the crisks that civil legal services for the
poor faced in the early 19803, the legal profession’s response, and the
long-term results of those efforts. | was a Reginald Heber Smith Commu-

nity Law Fellow with Legal Services e California in Sacramento

There was distrust In the beginning. Many ef the dedicated legal services
lawyers, having kost colleagues, doubted that for-profit Lawyers would
hwethe sensitivity or knowledge to serve poor clients or the under-

In 1980, When President Ronald Reagan took office, eliminating the fed-

hat poverty lawyers were speclalists just as they were. Some
private lawyers assumed that legal services lawyers were less skilled or

eral irvelvement in legal services was a priority of the adi He
attempted to eliminate the federal program. The American Bar Assocka-
tion, akong with many state bar associations and prominent lawyers of all
political parties joined in an effort to save the program.

For those of us in legal services, many of our colleagues were laid off

trained i | the low salarles they earned. There were
eﬁomthatd’ld notmrkso weell. But, over time, the number of private
lawyers serving poor clients mush i And as p
with tralning, sup and strategic matching b lawyers and
clients, pmbonowotkuzmsed i quality and iwolume The respect

alsa | o progs e

Hime 4 as part

due to budget reductions and all of us that sizeable
caseloads. As a Reggle Fellow, my project changed radically as we tried to
meet the need. At the same time, restrictions on full legal services were
instituted, limiting who could get services and on the nature of the legal
rights that would be protected.

To help meet the need, the organized bar, led by the ABA, the Legal Ser-
vices Corparation, and the community of legal service providers commit-
ted Ives to t of services provided by private
atterneys. There were a number of contract and other experiments, but
primarily, this meant a dramatic increase in pro bono work by private
lawyers. LSC requuired first a 10-percent pertien of each local pregram
budget to be devated to making this happen. Later it was increased even
further. | went to work at the American Bar Assoclation ﬁmaspm bono

of leg: i "mor local bar assockations, and as part of the
larger law firms. Firms employ public lnwesl of pro beno coordinators on
thelr staffs and compete to show L 1o their com-
munities. The private side of the legal profession understands better than
ever, due In large part to pro bono work, the complexities of the needs
faced by poor clients and the tremendous gap that still remains between
those needs and the resources avallable to meet them.

Just as the profession back then pulled together with lasting results,

| hope that the current crises will also be met with long-term benefits
especially for the poor, those facing discrimination, or other beneficia-
rhes of this increase in private resources. It will require flexibiliy and
cooperation on the part of all entities, but it does the
right diirection, There might ultimately be longer-term changes in legal

coordinator, then as staff director of the ABA private bar

program. We put on conferences in each reglon of the country to bring
together the organized bar and legal services programs.

12 Center for American Progress |
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Tt is too soon to tell how many current and former law firm attorneys will be placed in
legal aid organizations. These shifts will undoubtedly be fraught with many challenges
that are both logistical and cultural as many nonprofits try to absorb attorneys who may
be unaccustomed to working with poverty populations and within offices with limited
resources—available supervisors, office space, equip and training opp ities, for
example—to support their work.

‘There are further questions about how long these attorneys will be available and their
dependability, given the fact that they may be searching for new work opportunities and
are not being directly paid by host organizations. Also there are important concems about
the firness of private practice attorneys being placed in nonprofit jobs at a time when
those who have a history of being dedicated to such work are losing their jobs or are being
denied opp ities due to declining at the nonprofits, Despite these factors,
the opportunity for positive outcomes should not be denied as more hands come on deck
to help reduce the justice gap.

Law schoals

Many law schools throughout the nation provide free legal services via clinical education
programs. Professors teach law students practical skills and supervise their representation
of real world clients. Unfortunately, these programs may also suffer during the recession as
institutions have fewer dollars to grow valuable programs.

Many law schools at public universiti slashing their budgets. Since education is the
largest component of state spending it is an area that is likely to face cuts as states seck to
eliminate deficits. " At least 28 states have made cuts to public colleges and universities and/
orincreased tuition in response to reductions in state funding, " Private law schools are also
being atfected due to their reliance on endowments, The plunging stock market has caused
endowments to lose 20 percent to 40 percent of theirvalue.* For example, the Harvard
University endowment began the year with a $36.9 billion loss since the previous summer.”

Law schools are making hard choices in response to these changed circumstances, laying
off faculty and staff, freezing pay, raising tuition, reducing course offerings, and increas-
ing class sizes."" Thus, it may not be an opportune time for law schools to expand clinical
programs that play a role in reducing the justice gap.

However, on a more positive note, a limited number of law schools are helping unem-

ployed 2009 grad find positive uses for their time. Institutions such as Nortl
Columbia, Boston College, the University of Mi and Geargy are ing
theirstud porary pl in fit organizations, with some schools offer-

ing small stipends to help support the work or their alums. These liw schools are playing a
role in reducing the justice gap in encouraging unemployed graduates to offer their time,

13 Center for American Progress |
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Recommendations

The federal government and the private bar are currently the best equipped to help reduce
the recession-related growth of the justice gap, but states and localities can play a role as
well. Reducing the gap will require much work.

The federal government can aid in reducing the current justice gap via the following:

+ Legal services appropriations. Congress is currently in the process of developing its
il bills for 2010, The provisions applying to LSC should:

— Increase program funds. The US. House of Representatives has approved $440 mil-
lion—or a 13-percent increase—for the Legal Services Corporation, which is slightly
more than President Obama's request of $435 million. The House's figure is a modest
but respectable increase given the recession-related growth in the eligible population
and current record-low per-person investments in the program. However, low-income
populations would be more properly served by the $483.1 million proposed by LSC.

= inate LSC restrictions. Appropriati provides an
eliminate certain LSC restrictions that are not cost effective. Allowing organizations
to utilize time-efficient techniques that also minimize the use of costly litigation will
ultimately produce financial savings for legal services organizations and court systems.
Avrecently passed House appropriations bill eliminates the current restriction on col-
lecting attorneys’ fees, but more should be done, At an absolute minimum Congress
should strike the restriction that prohibits LSC organizations from using non-LSC
funds to engage in otherwise restricted activities,

ity to

« Appropriations for other federal programs. Congress should make increased invest-
ments in other federal programs that provide grants to legal aid organizations. These
include AmeriCorps, the Older Americans Act, and the Violence Against Women Act,
among others,

= Fund housing-related legal assi Much of the i d demand for civil legal
assistance is tied o the foreclosure crisis. Congress should bolster funding for legal aid
organizations to work in this area given the enormity of the problem, the complexity
of the transactions, and the evolving nature of related laws in this area. The Mortgage

14 Center for American Progress | Justice for Al
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Reform and Anti-Predatory Lending Act (H.R. 1728) includes provisions that would
do just that, It was recently passed by the House of Representatives and must still be
considered by the Senate.

Clvil Access to Justice Act (S. 718), Congress should pass 5. 718 to help advance long-
term solutions, This legislation was introduced by Sen. Tom Harkin (D-1A) and would
increase LSC's authorized funding level to $750 million, eliminate the restrictions on
non-LSC funds and certain restrictions on LSC funds, and provide new federal funding
for law school clinical programs,

The private bar should act as follows:

+ Continue and expand pro bone and activities. Law firm Ihave

been contributing their time to pro bono activities, with some recently taking on full-
time legal aid work due to disruptions in the legal employ market. In doing so

they are making valuable contributions. In conjunction with nonprofit organizati

these members of the private bar should continue to explore how they can improve and
expand such services. Further, law firms and attorneys often make direct inancial contri-
butions to legal aid. They should continue to do so to the greatest extent possible.

+ Consider legal aid when steering evolutions in the world of private practice. The pri-
wate bar is experiencing major changes as a result of the recession, Law firms are reconsid-
ering hiring practices, training structures, and salary scales, among other things. As they
proceed they should give thought to how such changes could affect pro bono activity and
how the changes can be used to advance the cause of reducing the fustice gap.

Finally, states and localities can contribute via the following:

Find ways to put more funding for legal ald organizations into their budgets. This
is obviously challenging for most gover at this time, but they should be open to

creative solutions such as those impl d in C: i for example, making
ight increases to ‘mment fees attached to the legal profession.
gove: P

Avoid cutting current grants to legal aid organizations.

All of the above efforts would greatly advance the goal of closing the justice gap, which

is currently widening due to ion-related and preexisting causes. Various levels of
government and private actors all have a part to play and should be called upon to make a
contribution. We must ensure as a nation that justice and pathways out of poverty are not
sacrificed during hard times, because this is when they are most needed.
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Appendix

TABLE 1
History of LSC appropriations in actual and inflation-adjusted dollars
Percen change from

Year  15C {Retual §)  1SC (20095) mﬂ::!wi'gwﬂ
1976, 116,960,000 438,323,000 -
1977 125,000,000 439,851,000 3%
e 205,000,000 670,463,000 5%
1979 270,000,000 793,041,000 18%
1980 BORO00000 TT6,355,000 %
1981 321,300,000 753,730,000 %
982 241,000,000 532,548,000 29%
1983 241,000,000 515,972,000 E
1984 275,000,000 564,368,000 L)
1985 305,000,000 604,444,000 1
1986 292,363,000 568,827,000 5%
1967 305,500,000 573,458,000 1%
1988 305,500,000 550,675,000 %
1989 308,555,000 530,515,000 Y
1990 316,525,000 516418000 3%
1991 128,182,000 513814000 B
1992 350,000,000 531,960,000 Lid
1993 357,000,000 526,828,000 1%
1994 A00,000,000 575,547,000 £
1995 400,000,000 559,685,000 3%
1996 278,000,000 377825000 3%
1997 263,000,000 375,993,000 05%
1998 283000000 370,227,000 2%
1999 300,000,000 383,986,000 -
2000 303,841,000 176,255,000 2%
2001 320,274,000 396,467,000 %
002 329,300,000 390,328,000 2%
2003 336,645,488 390,142,000 o
2004 135282450 378484000 L
2005 330,803,705 361,191,000 5%
2006 126,577,984 345,434,000 A%
2007 348,578,000 358.4%4,000 L
2008 350,490,000 347,132,000 3%
2009 390,000,000 390,000,000 %
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Estimated amount spent per qualifying person in actual and inflation-adjusted dollars

Grantyear @ of people below 125% of poverty 5 perg g I; i} Sperqg g person {2009 §)
1976 35500000 35 51233
w7 35,659,000 5351 $1235
157 4055000 $600 $19.62
97 36,616,000 §137 SNE5
1980 0,658,000 738 1900
1981 A3T4E000 $734 s
1982 46,520,000 5508 51145
1983 47.150,000 BN $1094
1984 A5.2ER000 607 1246
1985 44,166,000 6391 1369
1986 43,486,000 5672 $13.07
5ar 43.032,000 LA 51333
oes 42.551.000 LI L] 51254
Voeg A2.653,000 an 1241
1990 HEI7.000 5106 sns
159 47527000 5691 $1082
1992 50,592,000 692 $1052
1991 51,801,000 5689 £10.07
1994 50401000 1M $1.42
19495 8,761,000 410 147
9% 42,310,000 564 5147
%7 AT ESL000 5591 $7.85
1998 6,036,000 615 SRO5
1999 45,030,000 S6.66 $852
2000 43,612,000 5697 863
200 45320000 127 5875
002 47.084,000 699 819
2003 48657000 5691 §=10)
004 49,693,000 5675 5782
005 327,000 6.7 1.3
2006 49,688,000 56.57 695
a7 50,876,000 85 104
2009 ELOGETI0 5628 5628
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‘ Resolutions http:¢/ccj.ncsc.dni.us/resol 1 1 LegalSves.html

erence of Chief Justices

Policy Statements & Resolutions
About €CJ
L Resolution 11

. In Support of Increased Federal Funding For the Legal Services
mmrs QIY, i Corporation

WHEREAS, the Conference of Chief Justices and the Conference of State Court
Administrators have worked steadfastly to maintain access to justice as a
cornerstone of our legal system; and

WHEREAS, the Legal Services Corporation (LSC) was established in 1974 by
bipartisan vote of the United States Congress to meet the access to justice needs
of thase exduded from the legal system because of the unavailability of legat
resources; and

WHEREAS, the LSC is a critical component of the national access to justice
system through its funding of nonprofit organizations that provide legal services
in every state and territory; and

WHEREAS, the number of individuals in need of legal services has dramatically
risen due, in part, to increased unemployment, foreclosures, debt prablems, and
difficulties accessing medical care as a result of the current financial crisis; and

WHEREAS, Documenting the Justice Gap in America indicates that, In 2005,
even before the current economic crisis, half of those who applied for services
from LSC grantees were turned away due to a lack of resources; and

WHEREAS, the current economic crisis is greatly restricting state and local
capacity to support programs that provide legal services, Including a very
dramatic reduction in funding available from Interest on Lawyer Trust Accounts
due to a substantial decline in interest paid on lawyers’ trust accounts which is
used to fund local {egal services programs; and

WHEREAS, the federal 2009 LSC budget is significantly lower than the inflation-

adjusted 1995 appropriation, and although the President’s 2010 budget proposes
increased LSC funding, LSC funding will remain more than $140 million less than
its inflation-adjusted 1995 appropriation;

NOW, THEREFORE, BE IT RESOLVED that the Conferences support increased
federal funding on a continuing basis for LSC to better meet the demand for lagal
services and to ensure access to justice for all,

Adopted as proposed by the CCJ/COSCA Public Trust and Confidence in the
Judiciary Committee at the CCJ/COS5CA Annual Meeting in August 2009.

Bylaws | m | Policy Statemeats & Resolutiors | Histary
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LETTER IN SUPPORT OF
THE CIVIL ACCESS TO JUSTICE ACT (S.718, H.R. 3764)

February 12, 2010
Dear Senators and Members of Congress:

We wrile o urge vour support [or the Civil Access to Justice Act of 2009 (S.718, H.R. 3764), an Act
that would reauthorize and revitalize the Legal Services Corporation (LSC), the backbone ol our
nation’s civil legal aid system. LSC is a non-profit corporation created by Congress in 1974. Funded
by the federal government, LSC grants money 1o local legal services programs in every state, which,
in turn, assist low-income lamilies with the civil legal issues they may lace — protecting spouses and
children [rom domestic violence, fighting predatory lenders, saving homes [rom foreclosure,
ensuring child support payments, and helping seniors and the disabled obtain necessary benefits.

LSC is in need of revitalization. Severely underfunded, LSC reports that more than half of all
eligible clients who seek legal help from LSC-funded programs are turned away due to insufficient
resources. Additionally, LSC-funded programs’ ability to help their clients is hampered by outdated
restrictions, imposed in the mid-1990s.

The Civil Access to Justice Act would reauthorize LSC for the first time in over 30 years and would
expand access to justice for the poor during this time of extraordinarv need. The bill would: 1)
expand access to justice by authorizing $750 million in annual funding for LSC, the level necessary
to return to the high water mark for funding reached in 1981, the last time a minimum level ol access
to LSC services was achieved; 2) lift anumber of overreaching restrictions that prevent LSC grantees
from most efficiently and elTectively serving their clients; and 3) improve oversight and governance
ol LSC.

As the nation continues to reel from the economic crisis, civil legal aid has never been more
important. More and more of our nation’s families are turning to the courts with pressing civil legal
needs, and both individuals and society suffer when these issues are left unresolved, or resolved
unfavorably. With the courts and legal aid programs now overwhelmed, Congress must act to help
low-income individuals access and navigate the courts, which oftentimes is only possible with the
help of a legal aid lawyer.

The Civil Access to Justice Act goes a long way toward renewing our promise to “equal justice for
all” and ensuring that our neighbors are able to obtain the services they need to meaningfully access
the courts. Please support this legislation to reauthorize and revitalize LSC.!

Sincerely,
National Organizations
AARP American Judicature Society
Alliance for Justice Asian American Legal Defense and Education

Fund
American Civil Liberties Union



Boat People SOS

Brennan Center [or Justice at NYU School of
Law

Campaign for Community Change (CCC)
Center for Law and Social Policy

Center for Lobbying in the Public Interest
Center for Medicare Advocacy, Inc.
Consumers for Auto Reliability and Safety
Disability Rights Education and Defense Fund
Ella Fitzgerald Charitable Foundation
Equal Justice Society

Equal Justice Works

Evangelicals for Social Action

Garvey Schubert Barer

Independent Sector

Insight Center for Community Economic
Development

International Center for Civil Society Law

The Leadership Conlerence on Civil and
Human Rights

Lowenstein Center for the Public Interest
Lowenstein Sandler PC
Medicare Rights Center

Mexican American Legal Defense and
Educational Fund

National Association of Counsel for Children
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National Association of [OLTA Programs
National Center for Law and Economic Justice
National Center for Lesbian Rights

National Committee for Responsive
Philanthropy

National Consumer Law Center

National Employvment Law Project
National Housing Law Project

National Immigration Law Center

National Legal Aid & Defender Association

National Organization ol Social Security
Claimants' Representatives

National Senior Citizens Law Center
National Women's Law Center
OMB Watch

Orrick, Herrington & Sutcliffe LLP

Sargent Shriver National Center on Poverty
Law

Schulte Roth & Zabel LLP

Service Employees International Union
Skadden, Arps, Slate, Meagher & Flom LLP
UAW International and Local 2320, the
National Organization of Legal Services
Workers

Workplace Fairness

Youth Law Center
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State & Local Organizations

Access Now. Inc. ®, Florida

Advocates lor Basic Legal Equality, Inc.
(ABLE), Ohio

AIDS Legal Referral Panel, California
Alabama Civil Justice Foundation
Alameda County Bar Association, California

Alameda County Bar Association, Volunteer
Legal Services Corporation, California

Arizona Foundation [or Legal Services &
Education

Asian Law Alliance, Calilornia
Asian Law Caucus, California

Asian Pacific American Legal Resource
Center, Washington D.C.

The Association of the Bar of the City of New
York

Bet Tzedek Legal Services, Calitfornia
The Bronx Defenders, New York

California Advocaltes for Nursing Home
Relorm

California Reinvestment Coalition
California Women's Law Center
Californians for Disability Rights, Inc.
Californians for Legal Aid

Center for Civic Values IOLTA Program,
New Mexico

Center for Civil Justice, Michigan

Centro Legal de la Raza, Calilornia
Children’s Law Center, Washington D.C.

Civil Justice Clinic, University of California
Hastings College of the Law

Coalition of California Welfare Rights
Organizations, Inc.

Community Foundation of St. Joseph County,
Indiana

Community Legal Services in East Palo Alto,
California

Community Legal Services, Inc.,
Pennsylvania

Connecticut Bar Foundation

DC Consortium of Legal Services Providers®
Democratic Processes Center, Arizona
Disability Rights California

Disability Rights Legal Center, California
Disability Rights Network of Pennsylvania
Don't Wasle Arizona

East Bay Community Law Center, California
Education Law Center of Pennsylvania
Empire Justice Center, New York

Family Violence Law Center, California

The Fund for Modern Courts, New York

Harriett Buhai Center for Family Law,
California

Hawaii Justice Foundation



HIV & AIDS Legal Services Alliance,
California

Homeless Persons Representation Project.
Inc., Maryland

Housing and Economic Rights Advocates,
California

The Impact Fund, California
Indiana Lawyers Committee

Inland Empire Latino Lawyers Association,
California

King County Coalition Against Domestic
Violence, Washington

La Rava Centro Legal, California

Law Foundation of Silicon Valley, California
Lawyers Trust Fund of Tllinois

Legal Aid Association of California

Legal Aid Justice Center, Virginia

Legal Aid Society of San Mateo County,
California

Legal Aid Society of the District ol Columbia

Legal Assistance of Washington County,
Minnesota

Legal Foundation of Washington

Legal Information for Families Today (LIFT),
New York

Legal Services Corporation of Virginia
Legal Services for Children, California

Legal Services ol Southern Piedmont, North
Carolina

Legal Voice, Washington

Los Angeles Cenler (or Law and Justice,
California

Lutheran OfTice of Governmental Ministry in
New Jersey

Maine Bar Foundation

Maine Justice Action Group

Massachusetts Access to Justice Commission
Massachusetts Law Reform Institute

Michigan Designated State Planning Body for
Legal Services

Michigan Disability Rights Coalition
Mid-Minnesota Legal Assistance

Minnesota Legal Services Planning
Committee

Minnesota State Bar Association
Montana Access to Justice Committee
Montana Equal Justice Task Force
Montana Justice Foundation

New Jersey Association on Correction
New York State Bar Association
North Carolina Justice Center

Ohio Legal Assistance Foundation
Oregon Law Center

Oregon Law Foundation

Oregon Stale Bar

Pennsylvania Council of Churches



Peter Edelman, Chair, District of Columbia
Access to Justice Commission

Philadelphia Unemployment Project,
Pennsylvania

Public Advocates, Inc., California
Public Counsel, California
Public Interest Clearinghouse, California

The Public Interest Law Project/ California
Affordable Housing Law Project

Public Justice Center, Maryland

Quality Trust for Individuals with Disabilities,

Washington D.C.

San Diego Volunteer Lawyer Program, Inc.,
California

Senior Citizens Legal Services of Santa Cruz
& San Benito Counties, California

Social Justice Initiatives, Columbia Law
School, New York

Student Advocacy, New York
Texas Access 1o Justlice Foundation

University of the District of Columbia David
A. Clarke School of Law

The Utility Reform Network, California
Vermont Legal Aid
Virginia State Bar

Washington Lawyers” Committee for Civil
Rights and Urban Affairs, Washington D.C.

Washington Legal Clinic for the Homeless,
Washington D.C.

Washinglon State Access 1o Justice Board
The Watsonville Law Center, California

Western Center on Law and Poverty,
California

Wisconsin Trust Account Foundation, Inc.

! For more information about this letter, contact Rebekah Diller, Justice Program Deputy Director, at the Brennan

Cenler for Justice (rebekah.dill .cdu. 212.992.8635).

% T'he following members of the DC Consortium of Legal Services Providers join this letter: The American Civil
LLiberties TInion of the National Capitol Arca; Advocates for Justice and Tiducation; The Archdiocesan T.cgal
Network, Catholic Charities; The Asian Pacific American Legal Resource Center; Ayuda, Inc.; Bread for the City;
Capital Area Immigrants Rights (CAIR) Coalition; Central American Resource Center (CARTECTN); The Children’s
Law Center; The Employment Justice Center: DC Crime Victims Resource Center; DC Law Students in Court; DC
Volunteer Lawyers Projeet; Domestic Violence T.egal Empowerment and Appeals Projeet (DV LEAP); The Legal
Aid Society; Legal Counsel for the Clderly; Our Place, DC; The Public Defender Service of DC; The Quality Trust
[or Individuals with Disabilities; University ol the District of Columbia David A. Clarke School of Law; University
TLegal Services; The Washington [awyers” Committee for Civil Rights and Urban Affairs; The Washington T.epal
Clinic for the ITomeless, Whitman-Walker Clinic Legal Services Program; Women Empowered Against Violence
(WEAVE). Duc o lunding restrictions on advocacy, (wo members of the Consortium have not joined this letter:
Neighborhood Legal Services Program (NLSP) and the DC Bar Pro Bone program.

[
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NATIONAL CONFERENCE OF BAR PRESIDENTS

The organizuiion of the nation’s present, past and future bar leaders
c/o ABA Division for Bar Services @ 321 North Clark Street, 20th Floor » Chicago, [L 60654-7598

312/988-5353 e Fax 312/988-5492 » www.nchp.org
Contact: Julie M. Strandlie, ABA Governmental Affairs Office
istrandlie @staff.abanet.org, 202-662-1764
April 20, 2010
The Honorable Steve Cohen The Honorable Trent Franks
Chairman, Subcomumittee on Ranking Member, Subcommittee on
Commercial and Administrative Law Commercial and Administrative Law
Committee on Judiciary Committee on Judiciary
U.S. House of Representatives U.S. House of Representatives
‘Washington, DC 20515 Washington, DC 20515

Dear Chairman Cohen and Representative Franks:

As Presidents of State and Territorial Bar Associations and national Bars of Color, we urge Congress to
work together to strengthen and improve the Legal Services Corporation (LSC) by providing at least $435
million in funding and by enacting bipartisan legislation to reauthorize the program for the first time since
1981.

Thanks to your efforts and strong bipartisan support, for FY 2010 Congress provided a much-needed $30
million increase bringing the annual appropriation up to $420 million. This increase will help thousands
of the most vulnerable Americans access critical legal assistance in matters where their home, their safety
and their independence are at stake.

This year, we are asking Congress to provide another increase of at least $15 million as the next step
toward closing the justice gap and meeting the critical need that exists today because of the rise in
foreclosures, unemployment and related issues resulting from the economic downturn. The President has
requested $435 million; the House of Representatives last year approved $440 million.

At the beginning of the recession in 2008, 54 million Americans (including 18.5 million children)
qualified for federally funded legal assistance. The 2009 LSC Justice Gap study reaffirms that one in
every two individuals who qualified for and actually sought assistance from LSC-funded programs was
denied help because of a lack of resources; even worse, in foreclosure cases, LSC-funded programs must
turn away two eligible clients for every client served. The justice gap has grown and is likely to continue
to grow this year as our country struggles to emerge from the current economic crisis. At the same time
demand for help has increased, other major sources of funding for legal aid (including state
appropriations, private giving and Interest on Lawyers’ Trust Accounts revenue) are declining or are
under severe stress.

The low-income and disadvantaged Americans who depend on LSC-funded legal aid organizations
include: people facing wrongful foreclosure of their homes due to predatory lending and other consumer
fraud; women and children victimized by domestic violence; veterans denied the benefits our country
promised them; and many other vulnerable members of our communities. Whether these people have
access to the legal help they need could mean the difference between shelter and homelessness; medical
assistance and unnecessary physical suffering; food on a family’s table and hunger; economic stability
and bankruptcy; productive work and unemployment. The failure to resolve their basic legal issues
causes even greater hardship for them and often leads to their reliance on other government programs.
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LSC currently funds 136 local programs serving every county, state and Congressional District in the
United States and its territories. These local programs provide direct services to approximately one
million constituents who struggle to get by on incomes below or near the poverty line.

The bipartisan LSC Board requested $516.5 million for FY 2011 in its attempt to close the justice gap
over the next several years. Without continued incremental increases in federal funding, many more will
be denied assistance in the future. We request your support to increase LSC funding to at least $435
million to help meet this urgent need.

Finally, L.SC has not been reauthorized since 1981. Over those almost 30 years, many things have
changed in the delivery of legal services and in corporate governance. For the first time in almost 20
years, legislation has been introduced in both the House and the Senate to reauthorize the program. We
urge Congress to work together this year to come to an agreement on a reauthorization bill that will not
only improve the efficiency and the delivery of legal services to low-income persons, but strengthen
governance and accountability.

Thank you for your consideration of these requests.

Sincerely,

Thomas J. Methvin
Alabama State Bar

Sidney K. Billingslea
Alaska Bar Association

Carolyn B. Lamm
American Bar Association

Raymond A. Hanna
State Bar of Arizona

Domnna C. Pettus
Arkansas Bar Association

Howard B. Miller
The State Bar of California

David M. Johnson
Colorado Bar Association

Francis J. Brady
Connecticut Bar Association

Mary T. Torres

National Conference of Bar Presidents

Benjamin Strauss
Delaware State Bar
Association

James G. Flood
The Bar Association of the
District of Columbia

Jesse H. Diner
The Florida Bar

Bryan Cavan
State Bar of Georgia

Hugh R. Jones
Hawaii State Bar Association

Roman D. Hernandez
Hispanic National Bar
Association

Douglas L. Mushlitz
Tdaho State Bar

John G. O'Brien
Ilinois State Bar Association

Roderick H. Morgan
Indiana State Bar Association

Jane V. Lorentzen
The Jowa State Bar
Association

Thomas E. Wright
Kansas Bar Association

Charles E. English, Jr
Kentucky Bar Association

Kim M. Boyle
Louisiana State Bar
Association

Geraldine G. Sanchez
Maine State Bar Association
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Thomas C. Cardaro
Maryland State Bar
Association

Valerie A. Yarashus
Massachusetts Bar
Association

Charles R. Toy
State Bar of Michigan

Leo L. Brisbois
Minnesota State Bar
Association

George R. Fair
The Mississippi Bar

H. A. “Skip” Walther
The Missouri Bar

Cynthia K. Smith
State Bar of Montana

Joseph I. Centeno
National Asian Pacific
American Bar Association

Mavis T. Thompson
National Bar Association

Lael R. Echo-Hawk
National Native American
Bar Association

Michael F. Kinney
Nebraska State Bar
Association

Kathleen J. England
State Bar of Nevada

James J. Tenn, Jr.
New Hampshire Bar
Association
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Allen A. Etish
New Jersey State Bar
Association

Stephen S. Shanor
State Bar of New Mexico

Michael E. Getnick
New York State Bar
Association

John R. Wester
North Carolina Bar
Assoclation

Barbara B. Weyher
North Carolina State Bar

Jane L. Dynes
State Bar Association of

North Dakota

Barbara J. Howard
Ohio State Bar Association

Allen M. Smallwood
Oklahoma Bar Association

Kathleen A. Evans
Oregon State Bar

Clifford E. Haines

Pennsylvania Bar Association

Arturo L. Hernindez
Puerto Rico Bar Association

Victoria M. Almeida

Rhode Island Bar Association

Fred W. Suggs, Jr.
South Carolina Bar

Bob L. Morris
State Bar of South Dakota

Gail Vaughn Ashworth
Tennessee Bar Association

Roland K. Johnson
State Bar of Texas

Stephen W. Owens
Utah State Bar

Eileen Morris Blackwood
Vermont Bar Association

Ruth Miller
Virgin Islands Bar
Association

Jon D. Huddleston
Virginia State Bar

Stephen D. Busch
Virginia Bar Association

Salvador A. Mungia
Washington State Bar
Association

Stephen R. Crislip
West Virginia Bar
Association

Sandra M. Chapman
West Virginia State Bar

Douglas W. Kammer
State Bar of Wisconsin

William Hiser
Wyoming State Bar
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The National Association of IOLTA Programs (NAIP)
REMOVING THE LSC RESTRICTION ON IOLTA AND OTHER
NON-LSC FUNDING

Background: The restriction on state, local and private money encumbers non-LSC dollars.
This restriction prevents LSC-recipient programs from using any non-LSC funds, including
individual donations, foundation grants, IOLTA grants and state and local government funds, for
any service or activity that the program is barred from doing with LSC dollars. Under LSC's
“program integrity regulation”, 45 CFR sec. 1610, if a legal services program wishes to spend
private funds on these restricted services or activities, it must set up a separate office and
duplicate overhead, personnel and administrative costs.

NAIP’s Position: NAIP is a national organization whose members include state IOLTA
programs that are major funding partners of legal aid programs, and in a great many states, are the
leading funders of these programs. The NAIP Board of Directors is elected by member programs
to guide and support the goals of the organization, including promoting effective use of IOLTA
funds to support civil legal aid for the poor. Therefore, NAIP’s members have a significant interest
in arguing for the removal of the restriction on the funding it provides to legal aid. The notion that a
small portion of the total funding base for legal aid programs controls how all the other funds are
used, even against the wishes of those other and often larger funders, is confounding at best and
works against the very goals and strategies for providing legal assistance to low-income people
that so many of us have developed in our states and localities. These goals and strategies have
been developed by state and local service providers with the input of their state and locally
appointed boards, local officials, the client community and other service providers. The NAIP
Board of Directors has continuously reaffirmed their position that the restriction on non-LSC
funding should be removed and support the current Civil Access to Justice Act, H.R. 3764,
sponsored by Rep. Scott that would remove this restriction.

Mark Braley, President

National Association of IOLTA Programs
Mark. Isevi@mindspring.com
(804)782-9438
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ABOUT THE BRENNAN CENTER FOR JUSTICE

The Brennan Center for Justice at New York University School of Law is a non-partisan public policy
and law institute that focuses on fundamental issues of democracy and justice. Our work ranges
from voting rights to redistricting reform, from access to the courts to presidential power in the
fight against terrorism. A singular institution — part think tank, part public interest law ficm, part
advocacy group — the Brennan Center combines scholarship, legislative and legal advocacy, and com-
munications to win meaningful, measurable change in the public sector.

ABOUT THE BRENNAN CENTER’S ACCESS TO JUSTICE PROJECT

The Access to Justice Project at the Brennan Center for justice at NYU School of Law is one of the
few national initiatives dedicated to helping ensure that low-income individuals, families and com-
munities are able to secure effective access to the courts and other public institutions. The Centet
advances pub]ic cducation, research, cnunscling and ]irigation initiatives, and partncrs with a broad
range of allies — including civil legal aid lawyers (both in government-funded and privately-funded
programs), criminal defense attorneys (both public defenders and private attorneys), policymakers,
low-income individuals, the media and opinion clites. The Center works to promote policies that
empower those who are vulnerable, whether the problem is eviction; predatory lending; government
bureaucracy (including, in some instances, the courts themselves); employers who deny wages; abu-
sive spouses in custody dispuces ot in domestic violence matters; or other problems chat people seek

w resclve in reliance on the rule of law.
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EXECUTIVE SUMMARY

Created thirty-five years ago under President Nixon, the Legal Services Corporation (*LSC")
helps poor families obtain access to the courts when they face pressing civil legal matters. More
than 900,000 people ate helped each year by the lawyers in LSC-funded programs across the
country. With LSC-funded lawyers at their side, people can obtain protection from abusive
spouscs, retain custody of their children, fight unlawful cmploymenc practices and cven save their
homes from foreclosure. But a sct of federal funding restrictions is severely undercutting this im-
portant work, and doing so in the midst of an unprecedented national financial crisis. The time
has come to eliminate the most severe of the LSC funding restrictions.

A sign of the program’s success in representing poor people, LSC came under astack in the mid-
1990 as part of the extraordinary conservative backlash that, at one poine, led to the shutdown of
the federal government. Not only was the federal government’s funding of LSC cut by ane-third,
but also an anerous set of restrictions was imposed on the independent non-profic organizations
that receive LSC funding. The funding cuts, and the funding restrictions, had devastating effects.
They left LSC seriously underfunded and sharply circumseribed.

The funding restrictions cut especially deep. Unlike anyone able to hire a privare attorney, people
relying on a lawyer in an LSC-funded program cannot claim an award of attorneys fees even
when consumer protection or civil rights laws authorize fee awards for the specific purpose of
encouraging enforcement of the law and penalizing wrongdoers. They cannot participate in class
action Jawsuits even when doing so offers the best and most efficient way to obtain relief from
widespread illegal practices, such as predatory lending or foreclosure rescue scams. They cannot
lobby for policy reform either — a general ban prohibits their lawyers from reaching out to Jegisla-
rors to offer advice on how o fix federal, state, or local laws.

In short-sighted attacks on prisoners and immigrants, the restrictions banned these individuals
from obtaining the representation offered by lawyers in LSC programs. Incarcerated people can-
not obtain the LSC-funded help they need to tackle common legal problems — with housing,
deb, and familial relations — that threaren their successful reentry into society. Certain groups
of lawfully admitted and fully decumented immigrants are barred from obtaining LSC-funded
help even with concerns unrelated to cheir immigration status, such as those related to their work
conditions, wages, and housing.

Tn a virtually unprecedented overreach, Congress appliced this sct of restrictions not just to the
funds it appropriates, but to all of the moncey that an LSC grantce possesses.  This poison pill
restriction on state, local and private funds annually tics up over $490 million in non-LSC fund-
ing, ar 58% of the funds at LSC-recipient organizations. The restriction denies state, local, and
private funders control over how their money is spent, deters non-federal spending on legal ser-
vices, and wastes scarce resources when states are forced to set up duplicative, separate entities to
“unrestrict” at least a portion of their funds.

Tn the thirteen years sinee they were implemented, the restrictions have effectively denied count-
less people equal access to justice.  They have squandered funds on duplicate costs that could
have gone toward serving more in need. They have prevented vietims of predatory lending and
consumer {fraud from obtaining their full measure of justice. And by shutting down legislative
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and administrative advocacy, they have prevented elected representatives and government officials
from learning about the legitimare policy needs of poor communities.

In light of the harms the restrictions have caused and the unprecedented need for legal services
amid the economic ctisis, Congtess should take the following, cost-free steps:

1. Remove the application of the LSC restrictions to stace, local, private and other

non-LSC funds that legal aid organizations re

2. Remove restrictions on LSC funds that interfere with the ability of legal services
artorneys to protect their clients’ rights, that s, climinate the restrictions: on
sccking attorneys’ fec awards; on class actions; on legislative and administrative
advocacy, and on solicitation.

R

Remove restrictions that prohibit representation of documented immigrants and
people in prison who need help with reentry marters.

Such a solution would leave certain federal restrictions in place while ensuring thar legal aid
organizations are able to help their clients most cfficiendy and cffeetively. Tn combination with
increased funding for legal services, the removal of these sclect restrictions would expand access
to justice at a rime of massive need.
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As the economic crisis pushes growing numbers of people into poverty and homelessness,
the need to revitalize our nation’s civil legal aid system is more urgent than cver. For families
trying to save a home from a predatory lender, recover unpaid wages from an cmployer, or
obtain food for a sick child, civil legal aid can be a lifeline. Studics show that access to a
lawyer often provides the critical boest rhat families need to avoid homelessness, and the
key factor that can enable domestic violence survivors to reach safety and obtain financial
security.!

Notwithstanding the clear benefits, the overwhelming majority of people who need legal
aid arc unable to obtain it, duc, in large part, to the limited capacity of the Legal Services

Corparation (*LSC”), the cornerstone of the nation’s institutional commitment to equal

SC-funded offices due to fund-
Study after study finds that 80 percent of the civil legal needs of low-income

B s
justice. Every year, one million cascs are turned away by
ing shortage:

people go unmet.* There are 6.861 low-income people for every legal aid attorney funded
by LSC and other sources.” In contrast, one private actorney exists for every 525 people
in the general population.® This “justice gap” keeps families in poverty and threacens the
stability of our court system.

The justice gap is not solely a praduct of funding

STUDY AFTER

shortages; it is also the result of funding restrictions
NT OF imposed on legal aid programs by Congressin 1996.7
In an atcempt to deprive families of full legal rep-

resentation, Congress restricted the advacacy tools

available to them. For individuals whose lawyers

work at programs that receive LSC funds, the legal
twols relied on by clients of other attorneys are off limits. Options such as participating in
class actions, claiming court-ordered attorneys’ fee awards, and conducting advocacy before
legislacures and administrative bodics are prohibited.®

Additionally, Congress defined seme categories of people to be ineligible for legal services
representation; all undocumented immigrants, certain caregories of lawfully documented
immigrants and people in prison, simply cannot quahfy.”

And, Congress imposed an extraordinarily hassh, poison pill restriction on LSC-funded
programs. This restriction on state, local and private funds, or “non-LSC funds restriction,”
extends the federal funding restrictions to limit all the activities conducted on behalf of cli-
s arc financed with the programs’ non-LSC
funds. ' As a result, justice planners in many states have had to sct up two, inevitably dupli-

ents of LSC programs, even when those activ

cative, legal aid system:
the non-LSC funds restriction.!! The result is that scarce funds must be spent on duplicative
administrative costs — two rents, two copy machines, two computer nerworks, two executive
directots. In some locations with less state funding for legal aid, there are no non-LSC-

Df(‘{‘x‘l' 1o ensure fhﬂf state &Hd OLhC[' ﬁlll\'lS are not C(Jl‘_SUﬂillCd by

funded organizations to perform the restricted work, so chis work simply is not dane.
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Tn the decade and a half that has passed since the restrictions were pushed through the Con-
gress as an outgrowth of the Gingrich-cra Contract with America, the restrictions have denied

countless people equal access to justice. This paper surveys the impace that the LSC reseric-

, particularly in the midst of the

tio.

s are having on the ability of familics to obtain ju

narional financial crisis. And, it explains why now is the time to fix these restrictions in order
to put an end to their worst effects.

LSC embodies the federal government’s most sustained effort to deliver on the oft-touted
American promise of equal justice for all.' President Nixon and the Congress created LSC
in 1974 tw provide high-quality civil legal assistance to people unable to afford to retain pri-

vate attorneys. '? By providing Tegal assistance in the wake of the riots that occurred in major
American citics in the late 1960s and carly 1970s, Congress aimed to promote cqual access to
the justice system, improve economic opportu-
nities for low-income people and reaffirm faith
in the legal system. !4

ORGANTZATIONS

LSC is structured not as a federal agency but FPEOPLE A

rather as a quasi-private, non-profit corpora-
tion, a design that was intended to insulate it
from the political winds of any given moment. It is governed by an 11-person, bipartisan
board of dircctors appointed by the President and confirmed by the Scnate.!® LSC op-
erates by providing grants to independent, lecal non-profic organizations, incorporated
under state law, which in turn provide divect legal services within their communities. ¢
LSC-funded organizations help nearly one million people a year.!” Those local non-
profits determine their own priorities for service provision. taking into account the pat-
ticular needs of the client communities they serve.'® Legal services offices handle cases
concerning basic needs: family matters (38%), housing (23%), income maintenance
19

(13%) and consumer issues (12%)."

LSC is the single greatest source of funding for legal aid in the U.S., but it is just one partici-
pant in a three-pronged partnership thar also includes state and local governmental institu-
tions, and private donors.® In 2007, LSC provided more than $330 million in grants to
138 programs with more than 900 offices.”’ In the same year, more than $490 million was
received by LSC programs from non-LSC sources: state and local governments, Tnterest on
Lawyets' Trust Accounts (“TOLTA”) programs, foundations and private donors and other,
non-LSC federal grant pr()grarr!s.z2 The proportion of non-LSC funds possessed by LSC-
recipient organizations has risen substantially since the federal funding restrictions were put
in place, from 40.33 percent in 1996 to 58.1 percent in 2007;2% however, recent declines in
JOLTA funding and state budger shortfalls due to the national economic crisis may reverse
that trend.

Many federal legislators become familiar with LSC because of the substantial role performed
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by LSC grantees in respoanding to the otherwise unmet needs of their constituents. Legisla-
tive saaff routinely refer familics to the Jegal aid programs in their home districts to obrain
relief for a broad range of civil legal prablems.

TRICTION REGIME

At the inception of LSC, Congress plnccd some restrictions on the activities of LSC-funded

lawyers, but struck a balance that enabled individuals to get essential legal work dene.™ For

LAWYL
BALANC

5

example, while some limits were imposed on tools of
advocacy — class actions, for example, could only be
undertaken with the approval of a program ditector
— they were not completely barred.” Congress also
banned participation in certain types of cases that

reflected particular controversics of the time, includ-
ing litigation related to military registration, desegre-
L gation, and attempts to procure a “non-therapeutic

L5, BUT ¢ -
CE THAT ENAB

INDIVIDUALS TG GET abartion.”® However, LSC-recipient programs could
SENTIAL LEGAL WO

still represent clients in such cases if a state or local

government funder wished to finance the effort.
For the most part, Congress held true to its declaration that “attorneys providing legal as-

sistance must have full freedom to protect the best interests of their clients.”®

1996 Resuictions Sharply Curtail Advaca

o

Clients,

The restrictions impoesed in 1996 marked a clear departure from this balance by sharply cur-
tailing advocacy on behalf of legal services clients. The 1996 restrictions were the culmina-
tion of attacks on legal services for the poor that began socn after LSC's formation. At the
time, the hostility came in large part from agribusiness interests in farm states, which were
angered by the work of legal services lawyers who helped farmworkers pursue owed wages
and improved working conditions.”® President Reagan’s clection in 1980 provided an cager
ally in the White House.  The Heritage Foundation’s conscrvative agenda, published on
the eve of President Rcagan’s first term, /l/fmquteﬁ}r Lmdﬂm/ﬁlp, detailed steps to climinate
LSC o, at least, to reduce irs effectiveness.”” Declaring LSC “so basically flawed thar it
is beyond reform sufficient to justify its continuation,” the plan called for the wholesale
destruction of LSC.*! If complete elimination proved infeasible, the Heritage Founda-
tion urged steep budget cuts and broad restrictions (to be imposed through LSC ap-
propriations tiders) as a second-best alternative.”?

LSC survived the attempts to climinate it under the Reagan Administration, though with
less funding.™ However, the blueprint for hobbling LSC ultimately was put in place
during the 104th Congress, when Republicans took control of both houses for the firse
time in decades and, through the “Contract with America,” renewed the call for elimi-
nation of LSC.** The House of Representatives, led by Newt Gingrich, adopted an ini-
tial budget that would have cut LSC funding by one-third for FY 1996, a second third
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for FY 1997, and then climinated all federal funding in the subscquent ycar.js Through
a compromise brokered by then-Senator Pete Domenici (R-NM) and others, the plan to
entirely de-fund LSC was averted.* [nstead, Congress cut LSC funding by one-third in
the 1996 appropriation and imposed the ser of funding restrictions that severely limit
the work of LSC-funded programs, including the work done with the money received
from non-L8C source

Under the 1996 appropriations rider, which has been carried forward in subsequent years
with only slight modification, non-profit organizations receiving LSC funds are barred from
using the following tools of advocacy for their dlients, even though such tools arc available to
individuals who are represented by privarely funded artorneys:

class action litigation;
claims for court-ordered attorneys’ fee awards, authotized by underlying
Taw;

policy advocacy for legislative and administrative reforms (with certain excep-
tions); and

cducating potential clients about their rights and then offering to repre-
sent them.

The restrictions also effectively prevent certain individuals from qualifying for LSC-funded
services, including:

+ incarcerated people;

» undocumented immigrants, and certain documented immigrants; and

+ individuals facing cviction from public housing projects who are charged
with a drug offensc.

The rider also includes other restrictions, such as a ban on all abortion-related litigation and
g=3
on redistricting cases.”®

dinary, Poison Pill Restriction is Qur of Step with Priv.

blic Parnership Model.

In a somewhat unprecedented power grab, Congress prohibited LSC-funded programs from
cngaging in these restricted activities or representing restricted clients not just with LSC
funds, but with any funds, ne marrer the source.*” Once an organization receives irs first
dollar of LSC funding, all of its funds from state and local governments, other federal pro-
grams, and private foundations and donors ace restricred.®® Not only did this extension of
federal power shift policy dramatically away from the balance struck in the LSC Act, which
permitted recipients to use funds from other government sources for the purposes for which
they were intended, ™ but the 1996 law also marked a stark departure from the usual model
for federal grant-making. Tt is fairly commaon for the federal government to restrict the ac-
tiviries it funds; t

owever, it is extremely rare and raises grave constitutional concerns when
Congress restricts the activities that grantees choose to finance with their own, non-federal
funds.
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The 1996 restrictions prompted almost immediate challenges in court on First Amendment
grounds. A federal district court in Hawaii ruled that the restriction on non-LSC funds
violated the First Amendment because it did not afford a recipient non-profit any avenue
through which to usc its non-LSC funds to

ONCE AN ORGANIZATION

engage in constitutionally protected speech
and advocacy on behalf of its low-income
clients."* A federal district court in New
York was also entertaining a separate First
Amendment challenge to the restriction on

TRAMS non-LSC funds, as part of a comprehensive

First Amendment challenge to the full see of

funding restrictions. *

In the wake of the Hawaii court’s ruling,
and in anticipation of briefing in support of the New York plaintiffs’ morion seeking
to enjoin LSC from enforcing the restriction on non-LSC funds, LSC attempted to
salvage the constitutionality of the non LSC-funds restriction by issuing a so-called
> Acknowledging that the non-LSC funds restriction
intended to provide recipients

“program integrity regulation.
had overreached, LSC claimed that its regulation was
with the oppartunity to use their own non-LSC resources to finance the restricred

activitics.*?

Yet, it is clear from the operarion of the regulation that its real intent is to make it as dif-
ficult as possible for a recipient to use private funds to engage in restricted representation.
To spend their own non-LSC funds on restricted work, grantees must operate a new orga-
nization out of a physically separate office, with separate staff and equipment.*® In practice,
LSC’s pragram integrity regulation imposes conditions so onerous that almost no program
in the country has been able to rely on it successfully ta creace a separate affiliate under its
control through which to conduct privately financed, restricted activities.

TIONS OBSTRUC

Over a decade of experience with the legal services restrictions has shown that they prevent
people with pressing needs from obtaining full access to the justice system.  They deny
low-income people the legal tools available to those who can afford o pay for a lawyer, The
restrictions constrice the choices available to state and local governments, as well as private
foundations and individual donors, who wish to be partners in innovative efforts to expand
access to justice. Finally, they squander precious funds that could go toward representing
more undetserved clients.
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A, Limi

Obseruer Equal Juste

dvo ilable to Low-Income

Notwithstanding the restrictions, legal services offices continue to provide high-quality rep-
resentation and assist client communitics in addressing legal problems. However, clients face
many types of legal problems that could be addressed more effectively and efficiently were
they to have access to the legal tools available to all other litigants. This section describes
the impact of particular advocacy restrictions — those prehibiting attorneys’ fee awards, class
actions, and legislative and administrative advocacy — and includes examples of specific cases
that the Brennan Cenrer has gathered from legal services offices around the country.

Many of the examples involve efforts to combat predatory lending and other consumer scams
that are tied to the mortgage meltdown and foreclosure crisis. In the midst of the national
financial crisis, legal aid providers are being inundated with requests for help by people about
to lose their homes.*” The need is tremendous and the resources available are limited. When
legal aid offices are able to take cases in which consumer fraud was involved,* the restric-
tions — particularly the class action and attorneys’ fee restrictions — limit the abilicy of LSC
recipients to perform their private attorney general role in the consumer protection enforce-
ment scheme and enable wrongdoers to write off individual cases as a mere cost of doing

business.”” Moreover, the restrictions on legislative advocacy have gagged legal aid actorneys
from performing their critical role in alerting legislatures to the problems of low-income

communitics, including thosc that led to the subprime lending crisi 50

1. Astorneys’ Fee Award Restziction Prolongs Litigation and Undercue

Srate and Federal Regnlotor SHIes,
For cases in which legal services organizations represent clients, attorneys’ fee awards serve
three related, and equally important, functions. First, fee awards provide a reason, wichin an
ongoing casc, to cncourage a party w agree to a settlement; second, they act as a deterrent to
discourage people from violating laws that are designed

to protect the public; and third, they enable legal aid
programs to bring in addirional revenue from non-LSC
sources in order to do more work o protect poor clients
and poor communities.>!

Fee awards play an especially critical role in consumer
protection and mortgage fraud cases. Tn all but five states,
consumer protection statutes that prohibit deceptive

6

practices permit prevailing plaintiffs to recover attorneys’
On the federal fevel,
the Fair Housing Amendments Act (“FHAA™). a wol for combaring racially discriminatory
bias in predatory lending, also provides for attorneys fee awards when a plaintiff has pre-
vailed.*> The Real Estate Sectlement Procedures Ace (‘RESPA™, which prohibics kickbacks
to mortgage brokers, authorizes prevailing parties to obrain attorneys fees 3 1n addition,

fees are authorized under the Truch in Lending Act (“TTLA"),”” which mandates certain
56

fees from defendants whoe have been found to have violated the law

disclosures in home cquity lending, and the Home Ownership and Equity Protection Act,
an amendment to TILA that mandates additional disclosures for high cost home loans and
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prohibits certain loan terms such as negative amortization and balloon payments.

The possibility of having to pay attorneys’ fees provides critical leverage to ensure that a
better funded legal adversary does not drag out proceedings in an attempt to exhaust the
poor client’s resources and those of the legal aid lawyer. As the New Yotk Court of Appeals
has stated, the availability of attorneys” fees is “an incentive to resolve disputes quickly and
without undue expense” on the part of the court and litigants®” Tn predatory lending cases,

for example, where the underlying loan to the homeowner may be a product of deceptive
or overreaching strategics on the part of the lender, the unfairness inherent in the original

agreement may be compounded if the lender has
ne incentive to conduce the litigation responsi-
bly. Without the ability to level the litigation
plaving field, low-income families are placed
at a disadvantage, both in the litigation and in
settlement negotiations.

EFAM
SADVAL
LSC-funded  South Broaklyn Legal = Services
(“SBLS”) has onc of the nation’s leading predatory
lending practices. It reports that the inability to
seek fee awards frequently results in predatory

lenders dragging out cases that might otherwise
settle if fees were available to serve as an incentive to resolve the cases before the investment
of substantial atcorney time.”® Tn one cas against Ameriquest Mortgage Co., one of the

nation’s largest subprime mortgage lenders, SBLS represented an elderly African-American

widow who they allege had been conned into an unaffordable mortgage when she needed
to make repairs to her home of over 25 ycars,so After meeting with Ameriquest representa-
tives, this client received a 2/28 mortgage (a 30-ycar mostgage with two years at a fixed rate
and 28 years at an adjustable rate) with inirial monthly payments of $2,300, nearly three
times her monthly income.®” To make it appear as if she could afford the loan, Ameriquest
allegedly created a fake set of financial documents to include in her loan file, including a
401(k) document, employment statement, lease agreement and cax recurns.®’ With SBLS’s
assistance, she brought a case alleging Fair Housing Acc, Truth in Lending Act, Real Estate
Scetlement Procedures Act, New York deceptive practices act and other violations. %

In an attempt to prove that the company cngaged in a pattern of extending unaffordable
leans to borrowers, SBLS sought the lenders loan files for other borrowers around New
York.5% Ameriquest initially refused to turn over the documents and the company was able
to draw out a lengthy court battle due to the severe mismatch in negotiating stances.*
Eventually, Ameriquest produced 50,000 pages of documents, which took two attorneys
hundreds of hours to review and was an enormous drain on SBLS resources.”” The case
eventually sectled. % Had SBLS been permitted to seek attorneys’ fees, Ameriquest mighc
have had an incentive to limit the amount of time the plaintffs’ accorneys had w spend on
the case, thus, speeding up the lirigation pracess. In addition, the possibility of a fee award
conld have given the SBLS client more leverage in sertlement negotiations.

The award of attorneys’ fees also serves a deterrent purpose. For example, it ensures that
wrongdoers suffer some additional financial penalty for violating a consumer protection or
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civil rights statutc and cannot merely write off the costs incurred in the litigation as a cost of
doing business. When low-income victims of such vielations cannot seek fee awards, how-
ever, that purpose is frustrated. As new “foreclosure consultant” scams — in which unsavory
“consultants” make money by falsely promising to help distressed homeowners refinance

or otherwise reduce their mortgage debt — pop up
with alarming regularity around the councry, the WHEN
fee restriction hampers efforts to shut them down. REPEA

LSC-funded Legal Aid Foundation of Los Angeles THE VIOTIM CANN
(“LAFLA”) estimates that as many as 30 to 40 per-
cent of homeowners contacting its office last year

TSk
ATTORNEYS F

for foreclosure-related assistance had cither already
paid a foreclosure consultant or had been contact-

ed by one.’” To protect homeowners and ensure
that they are informed of their rights, California law regulaces the practices of these foreclo-
sure consultants.®® Even with chis law on the books, LAFLA reports that some consultants
illegally provide little or no services and divert the homeowner from seeking legitimate as-
sistance, In many cases against deceitful foreclosure consultants, actual damages would be in
the range of $1,500 to $2,500, but this small amount limits the effectiveness and feasibilicy

ifornia law,
there are inadequate resources available among those entities that could pursue fees, in-
cluding the private bar and criminal prosecutors, to fight these predatory consultants, If

of litigation.”® Despite the statutory provision for attorneys’ fees in the ¢

LAFLA could seck fees in these cases, it could raise the consultants” costs of continuing
these iﬂegal practices, perhaps high cnongh to put them cut of business.

Artorneys’ fees also deter wrongful conduct by individuals who flout court arders. Tn one
aspect of LSC-funded Legal Aid of West Virginia’s practice, staff attorneys and volunteer pri-
vate attorneys represent victims of domestic violence who seck protective orders.” However,

PRICR”

when an abuser repeatedly louts court orders, the
vietim cannot seck attarneys’ fees to deter such
flagrant and dangcrous violation of the law.

Finally, the attorneys’ fee restriction cuts off'a key
mechanism that, while promoting enforcement
of the law, has the added benefit of enabling
programs to bring in additional funds to enable
more clients to protece their rights. The Cali-

fornia Legal Services Commission has observed
that in addition to impeding successful case resolutions, the attorneys’ fee award restriction
creates serious funding problems for LSC grantees.”! Prior to the restriction’s enactment,
LSC-funded organizations in California recovered approximately $1.75 million annually in
attorneys’ fees, a revenue source that is no longer available to them.
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2. Class Actios Restriction Prevents Use of Rave But Necessary De
for Effcctive Representation,

Class actions provide courts and litigants with an efficient mechanism for adjudicating the
similar claims of individuals who comprise a group and to ensure that all similarly situated
persons obtain relief when a defendant violares the law. They also provide access to the
courts for individuals who might not have the resources to bring an individual claim. [n
some cases, the availability of a class action ensures that broad discovery can take place as to

a defendant’s unlawful actions.

For poor people in particular, the availability of the class action option is critical for obtain-

ing relief from widespread, illegal practice Historically, class actions by legal services

pragrams cnsured that paor children obtained medical

coverage,” forced the Social Security Administration sy e e -
8 AL LEMNGENG
M s A AN BT A

NIDESPREAD
PRACTICES WITHOUT A
'S ACTION 1S
IMPOSSIBLE

. - 78 1
to abide by court rulings,”” and challenged consumer
fraud.”® Access to justice and legal services commis-

sions in Georgia, Hawaii, Missouri, New Hampshire, -
and North Carolina have concluded that the inability =
to use the class action mechanism hinders legal services

offices from providing the best possible services to their

clients.”” As the North Carolina Legal Services Planning Council has concluded, challeng-

ing some “lllegal but widespread practices” withour a class action lawsuit is “impossible.”®

As with the attorneys’ fee restriction, the class action limitation has a particularly harmful
effect on efforts to combat consumer fraud that targets low-income communitics. In preda-
tory lending cases, for example, legal services programs must litigate against unscrupulous
players piecemeal, helping one homeowner at a time instead of a broad class of victims. A re-
cent suit by cight first-time homebuyers against United Homes, LLC, a self-titled “onc-stop
shop” of real estate companics, lenders, appraisers, and lawyers, illustrates the inability of the
courts to fully enforce consumer protection laws without the option of a class action.””

Represented by South Broaklyn Legal Scrvices, the cight African-American homchuyers

allege that United Homes conspired wich appraisers, lenders, and attorneys to sell “over-

valued, defective homes financed with predatory loans.™" In seeking to vacace the undetly-
ing mortgage obligations, they allege that United Homes failed to disclose their properties’
histories, inflated the homes’ values with inaccurate appraisals, overstated the buyers’ assets
and incomes on loan applications, concealed informartion about loan terms, sold the homes

81 The homebuyers

in uninhabitable conditions and refused to make agreed-upon repairs.
also allege thar “Unired Homes exploited the racially segregated housing markert to cngage
in ‘reverse redlining,’ the practice of intentionally extending credic to members of minoricy
communities on uafair terms”*? The bulk of the plaintiffs’ claims have survived a motion
to dismiss and the case continues.® Given the alleged nature of this “ene-stop shop,” it is

hard to imaginc that these cight individual plaintiffs arc the only people in Brooklyn who
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fell vietim to the defendant’s practices. However, unable to file a class action against United

Homes, SBLS cannot seek more widespread relief for other homebuyers potentally taken

advantage of by United Homes.

3. Legistative and Administrasive Advocacy Restriction Suips the Poot

of o Powerful Veice,

Low-income people are at a distinct disadvantage in raising their concerns before legislative
and administrative bodies. They lack the lobbyists, trade associations and donation money
that provide corporate and other well-resourced interests access 1o the political process. At
the same time, their daily lives are often inextricably linked with the operations of govern-

ment and law.®

Legal aid attorneys who see the legal problems faced by low-income communities en a daily
basis can potentially play a critical role in alerting legislatures and other government bodics

to gaps in regulation and problems in the implementation of laws. The silencing of legal aid
attorneys has had dire consequences in the current mortgage crisis.®* Attorneys ac Maryland
Legal Aid Bureau (“LAB”), for example, have witnessed many of the lending abuses that
have occurred over the last 10 years, but restrictions on legislative and administrative advo-
cacy have prevented them from actively pursuing reforms.® Under the restrictions, the only
way that a legal aid office can participate in lobbying is in responsc to a written request from

a lawmaker."” Because lawmakers are often
unawarc of this limitation and of the need
to make an extra efforc to invite che parici-
pation of legal services lawyers in legislative
discussions, this highly unusual requirement

e ]y 88
can shut down communication entircly.

Tn contrast, when LAB has been able to ed-
ucate lawmakers about the problems faced
by its clients — at a lawmaker’s invitation,
as required by the restrictions — it has lent a
critical, non-mortgage-industry voice to the
process. In 2008, the I\'iaryland chislamrc
dramatically overhauled state laws regarding

NITIES
BASLS CAN
LY PLAY A
ALERTING
i TRES AND OTHER
GOVERNMENT BODIES

TO GAPS [N REGULATION
AND PROBLEMS INTHE
IMPLEMENTATION WS

. . 39 ° e e »
credit and lending pr()cssses.g' Because of a lawmakers invitation, a LAB attorney was

able to participate in a state Senate Finance Committee workgroup on revising con-
sumer prYCC{‘lUﬂ Safcg\lal’ds that was \Jthcrwisc Cnmpﬂscd (?f I'CPI\‘.'SCU['SY‘U/CS {me The

lending,

in the workgroup posi

mortgage and banking industries”™ The LAB attorney was the only person
. . a1 : .
ioned to represent the interests of borrowers.” [nput from this

attorney cnsured that the proposed cansumer protections were not unduly limited to the
most extreme types of loan products, as the industry representatives had proposed, and re-

sulted in a more wide-ranging consumer protection bill being passed by the L
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the Most Vulnerable

Reflecting the extraordinary political winds of the time, the 1996 restrictions prohibited
legal services attorneys from representing many categories of immigrants and all prisoners.?

These exclusions further marginalize those with the least access to the civil justice sysrem.”

1. Imimigrant Representation Resiiciion Bars Assistance 1o Lawhully
Present Docemented Workers,

For certain categories of immigrants, including many who are lawfully in the United Stares,
the restriction places legal representation out of reach even when the stakes are high. In
many parts of the country, there are no non-LSC-funded legal aid offices that can serve
excluded immigrams.% As a result, they have no place to turn when they face unlawtul evie-
tiUl‘L, consaner fl‘aud or an Cmp]oyi‘f ‘«’Vh” hﬂs Chcatcd YhCm out Uf WagC&

One of the groups hardest hit by the immigrant restriction are those migrant workers here
in the U.S. ar their employer’s invitation on H-2B visas, a visa catcgory for unskilled, non-
agricultural workers performing seasonal or temporary jobs. H-2B visa holders were ex-
cluded from legal aid eligibility in 1996.% Last year, Congress eased the restriction slightly

26

and made those H-2B visa holders working in the forestry industry cligible for legal aid.

However, those H-2B workers employed in other industrics, such as construction, canning

and tourism, remain ineligible.””

H-2B warkers often perform tasks that risk physical harm and frequendy are miscreaced
by employers.”® Many do not speak English and work in geographically isolated areas”
Without access to legal services, they are virtually without recourse when their rights are
violated. Employers often take advantage of this fact by misclassifying agricultural workers,
who should fall under the relatively more stringent protections of the H-2A visa program,
as H-2Bs.}*

H-2B workers in need of assistance have to be turned away by LSC-funded pmgmms.lm
LSC-funded Texas RioGrande Legal Aid describes one case that involved an “illegal guest-
worker importati

n scheme” in which a grower and two farm labor contractors used over
400 H-2B workers to harvest and pack onions and watermelons from 20071 to 2007 in south
and west Texas to circumvent the protections and bencfits of the H-2A program, including
access to LSC-funded representation.’®> TRLA was unable to represent any of the H-2B
visa holders even though there was reason to believe thac they had been abused at the hands
of their employer and should have been issued visas chat would have allowed them LSC
representation, 103
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2. Prisener Representation Restrietion Unnecessarily Delays
Beentry Services,

Legal services organizations are prohibited from representing anyone in prison in litiga-
tion. 1% 'This restriction has hampered efforts to resolve civil legal issucs, such as those
related to debt and child custody, that can help persons in prison prepare for e-cntry into
their communities. In some parts of the country, the restriction has left those in prison with
virtally no aceess to civil legal representation.!%?

Michigan, for example, has a bold and innova-

FHE tive Prisoner Reencry Tnitiative chat aims to help

T TN N LT A C ;

FRICTION HAS incarcerated people as they prepare to reenter
BI smc:icty.l% A teamn of community groups, faith-

based organizations, and legal services provid-

crs stands ready to provide essential services. '

12

An important component of this project is “in-
reach” — going inte prisons and jails to address
the problems confronting these men and women prior to release.'?® But, even though this
Michigan initiative is primarily funded with state and private money, legal services
programs, such as the Reencry Law Project of LSC-funded Legal Aid of Western
Michigan — a key legal player an the team — is barred from providing ics services to
anyonc in a prisnn}m The Reentry Law Project can only assist individuals once re-
leased, even though many of the problems facing prisoncrs would be better addressed
durlng incarceration, so that citizens can move immcdlsrcly introe cmploymsm and
housing upon release.!’” For example, many prisoners face the loss of custody of their
children while incarcerated and would benefit greatly from the help of an attorney as
they struggle to maintain family relacionships.’

Tn states that lack other funding or organizations designed to assist those in prison, the
restriction has meant thac legal representation is effectively cut of reach. For example, in
Hawaii, where the incarcerated population grew 138 percent from 1990 to 2006, the ACLU
of Hawaii is the “only lcgal service agency with the potcnrial o assist the inmate populatinn;
however, due to their limired resources they only accepr cases which would result in a larger
impact on the overall corrections sysremf‘“2

ious Fands

The Regricrion on Non-L3C Funds Wasres P

and Undairly Burdens State and Local Effors 1o Bxpand Ac

v

The most draconian aspect of the LSC funding restrictions is the application of this entire
set of limitations to all of the state, local, private and other non-LSC funds possessed by
LSC recipients. This punitive measure subjects legal services offices to a more stringent
regime than almost any other federal grancee. Tt has interfered with efforts ac the state level
to leverage resources for the cfficient and effective provision of legal aid.  Finally, in a field
notoriously under-resourced, the restriction on non-LSC funds has wasted precious dollars
and driven away private funding opportunities.
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I Noo-LSC Foands Restriction is Ont of Step With the Goveramen(s
Approach to Public-Frivate Pavenerships.

The restriction on non-LSC funds, and the program integriry regulation that implements
the restriction, are out of step with the traditional model for public-private partnerships.
Non-profit arganizations that receive part of their funding from LSC are treated mare strin-
gently than almost all other government-funded non-profits, including faith-based organi-

zations.'" Other non-profits must account strictly for their receipt of government funds,

but are not forced to operate dual systems out of separate offices in order to use their privace

funds to engage in constitutionally protected activities. !4

LSC has sought to defend this “physical separation™ model in court by claiming that such
stringent separation is necessary to ensure that it does not indirectly subsidize or appear to
endorse the disfavored, restricted activitics, such as representation of undocumented im-
migrants or class actions.’’® However, that claim is belied by the fact that faith-based
organizations that receive government funds are subject to a much more relaxed separation

1':gime.“("

More specifically, the First Amendment’s Escablishment Clause bars the federal government
from subsidizing or endorsing a religious grantee’s religious activities,'!7 yet, under che cur-
rent federal Faith-Based Inidative, the government allows religious organizations to rely on
a single set of staff to run federally funded, non-religious programs in a single physical space
in which the organizations conduct privately financed teligious activities such as worship
and pmsclyii:',ation41 15 The government has asserted that such a modest level of separation
is good enough ro avoid subsidization as well as the appearance of endorsing a privatcly

funded religious message.'™

The disparity in treatment with legal services programs is
particularly striking since the Constitution’s Establishment Clause actually forbids govern-
mental endorsement of a religious message, whereas the Constitution docs not require the
government to distance itself from the provision of legal representation and, indeed, in some
cases may even require government to provide representation.!#

The punitive nature of LSC's physical scparation regime is further underscored by contrase-
ing it with the more reasonable rules applied in 2002 to federally funded stem cell research.
Scientists using private funds to conduct research on federally proscribed stem cell lines
wete required, for years, to operate two entirely separace labs, one for their privately funded
research, another for their public]y funded research.'?! 1n 2002, the National Institutes of
Health found this restriction se expensive, inefficient, and contrary to principles of scientific
research that it removed the restriction.'?? NIH permitred government funded scientists to
conduct privately funded stem cell research alongside federally funded rescarch, in a single
lab, so long as they use rigorous bookkeeping methods to ensure that any restricted stem cell
experiments are financed exclusively with private dollars.'*

LSC-funded organizations should, at minimum, be placed on a level playing field with these
& playmng
and other federal grantees. In additien, given LSC’s stringent accounting and auditing



313

requirements, the federal government would have every assurance that its moncy would be
spent tor the purpescs for which it was appropriated. LSC grantecs abide by strict account-
ing rules thar ensure thar costs are properly allocated among LSC and other grants.! *LscC
recipients also must abide by stringenc time-keeping requirements; attorneys keep track of
their time in quarter-hour segments.!?® Additionally, cach LSC-funded program is audiced
annually by the Office of the Inspector General.'%¢ These accounting procedures are more
rigorous than those that exist for many other federal grancees and would continue t ensure
that LSC funds are not misspent if the non-LSC funds rescriction, or any other testrictions,

were removed.

wiction on Non-L3C Fands Interferes With Growing Swte and
Local Effurts to Expand Access io Ju

State and local governmental institutions and private charitable donors are cssential part-
ners in state justice systems designed to expand access to civil justice. For example, money
for civil legal services is contributed by Tnterest on Lawyers” Trust Accounts (TOLTA),'?
state legislative appropriations, civil court filing fees, and a varicty of other state and local

contributions, all intended to enable low-income individuals,
families, and communities to obtain civil legal assistance.'2¥
But, the federal government undercucs this imporeanc function,
by effectively limiting how state and local contributions can be
spent by local legal aid non-profits.

The non-LSC funds restriction currently ties up approxi-
mately $490 million in non-LSC funding annually, much
RNMENT of it from these state and local government sources.’”

2 Real

federal funding levels have declined from the high warter

14

mark achieved in FY 1981. Since that year, annual federal
underfunding of LSC has meant that LSC finances less and less of Jegal services organiza-
tions’ work while the restriction continues to apply federal control over the entirety of those
organizations’ actividies. Nationally, 58.1 percent of the funds that go to LSC grantees came

fram non-LSC sources in 2007, up from 40 percent the year the restriction was cnacted

The proportion is much more skewed in
some states. In New Jersey, for example,
LSC funds amounted to only 13 percent of
legal aid programs’ total funding in 2007,
yet the restriction encumbeted che remain-
ing 87 perccnt.152 Overall, LSC grantees

in 28 states received less than half of their

funds from LSC sources in 2007, 5
restriction limited what these programs could do with all of their funds. Thus the restriction,
coupled with funding trends in recent years, has given the federal government increasi

gly
C‘iiSPIOPOIEiOnﬂTC control over 1Cg&I services organizarions’ activities ﬂlld over rhe 11’10116}' Of

state, local, and private contributors.



314

3. Restictions Waste Precions Resonses that Could Go Toward Serving
More Families in Need,

In some states with significant non-LSC funding, justice planners have established entirely
scparate organizations and law offices, funded by state and local public funders and by private
charitable sources, to carry out the activities that LSC-funded programs are otherwise pro-
hibited from conducting.’* However, because LSC's program integrity regulation requires

physical separation hetween LSC-funded and non-LSC-funded organizations, the costs as-
sociated with averhead, personnel, and administrative expenditures arc dup]icatcd‘ﬂ

Twin systems inevitably cost more to run. And, thus, the restriction creates dramatic inef-
ficiencies in a system that is already under-funded. The money contributed by state and local
governmental funders, and by private charitable donots could be used to finance basic legal
services for families, but instead has te be spent on duplicate offices, equipment, executive
directors, and the time spent coordinating their efforts,

In Oregon, for example, legal aid programs spend approximately $300,000 each year on du-
plicate costs to maintain physically sepacate offices throughout the state.1*¢ If the restriction
on state and local governmental funds and private money were lifted, the redundant costs
could be climinated. The significant savings from ending dual operating systems would en-
3bl¢ lcgﬂl SerViCQS OIgﬂﬂiZﬂriODS 1O cover more CUUVCH[iﬂnﬂl 15%31 services cases — CViC[iOHS.
domestic violence cases. predatory lending disputes — in underserved rural parts of the state

where access to legal assistance is limited.

The restrictions also make LSC-funded organizations ineligibls to receive certain private
funding. Legal Services NYC has been unable to abtain additional funds from a local foun-
Legal Services NYC
partners with 14 community-based organizations in an innovative “Single Stop Program” that
provides legal assistance and social services mgel‘her at outreach sites in communirlhhased
organizations around New York Cityj‘38 This effort, which helps families keep their homes,

dation duc to the restrictions on its representation of immigrancs.

obtain essential medical care, qualify for emergency food benefits, and more, has been fund-
ed by a local anti-poverty foundation.'®  Concerned about the needs of New Yorl's large
immigrant population, the foundation added funding to ensure that legal assistance would
be provided to immigrancs regardless of immigration status. " Because of the restriction on
non-L8C money, however, Legal Services NYC could not seck this added funding from the
foundation to expand this successful community-based outreach program.'4!

Finally, as is described above (in Part TV.A.1), the restrictions prohibit legal aid organizations
from relying on additional revenue through court-ordered artorneys’ fee awards to finance
additional work on bebalf of families in need.

All of these limits arc unjustifiable in a system desperate for funds.

15
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THE SOLUTION

A growing number of national, stare, and local voices have called for reform of the legal ser-
vices restrictions. Tn 21 states, reports authored by planning bodics dedicated to promoting
access to justice and to closing the justice gap have idenrified the federal legal services restric-
tions as substantial batriess to justice.'* Many others institutions and leaders have spoleen
out about the harms of the LSC restrictions, and particularly about their application to non-
LSC funds. Describing a lawsuit filed by Oregon against the “program integrity rule,” Gov-
crnor Ted Kulongoski said: “The important point is that for the first time a state is now party
to a suit that attempts to free Legal Aid from restrictions that serve no purpose other than to

close the courthouse door to plaintiffs who have no ability to hire private attorneys.”"?

The calls for change are coming from across the political spectrum. In 2003, the National
Council of Churches, along with 31 other groups of faith, sent a letter o leaders in the
House of Representatives urging Congress to lift the restriction on non-LSC funds."™ Tn
2006, the National Association of Evangelicals urged Congress to do the same.'* The re-

moval of restrictions is likewise a priotity of the civil rights community. '

Now the national economic crisis has casc a bright

light on the problem, making clearer than ever the

THE PRESIDENT HAS ASKFD

CONGRESS TO REMOVE THE
NON-LSCF 23 yTRICTION
AND THE PHAT

need for immediate correction of the LSC restic-
tions.  With homeowners facing foreclosure at
alarming rates and thousands of people losing jobs

cach month, the need for legal services is urgendy

pressing.“” 1n a time of austerity, correcting the
LSC restrictions would bring in additional funds

USING LT FUND
PARTICIPATE 10N CLASS ACTIONS
AND TO CLAIM

ATTORNEYS FEE AWARDS,

to finance legal representation of the poor.

Given this widespread support and recognition of
the growing need, steps are being caken within the

federal government to fix the problem. The Civil Access to Justice Act of 2009, recently
introduced in the Senate, would ease the most troubling restrictions pus in place in 1996,
More tecently, the Obama Adminiscration, in its FY 2010 budget, recommended that Con-
gress lift three of the major restricdions in this year's federal appropriations process. Specifi-
cally, the President has asked Congress to remove the non-LSC funds restriction and the

restrictions that prohibit programs from using LSC funds to participate in class actions and
143

to claim attorneys’ fee awards. ' This support from the Obama Administration is com-
Pli‘mcﬂtcd b)’ a erﬂd YJﬂgC ﬂf (‘,Iganiza(ions Yll[lr are C[illillg f()[' rCf()IHI: fect‘n[ly, more
than 100 leading groups from the access to justice, non-profic advocacy, faith-based and
civil rights community called on Congress to eliminate the most egregious restrictions

on legal aid, 17°

16
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Congtess should take the following, cost-free steps:

1. Remove the application of the LSC restrictions to state, local, private and other
non-LSC funds that legal aid organizations reccive.

2. Remove restrictions on LSC funds that interfere with the ability of legal services
attorneys to protect their clients’ rights, that is, eliminate the restrictions: on
seeking attorneys’ fee awards; on class actions; on legislative and administrative
advocacy, and on solicitation.

3. Remave restrictions that prohibit representation of documented immigrants and
people in prison who need help with reentry matters.

Across America, families and communities face unprecedented financial pressures and look
to civil legal aid programs for essential help. In combination with necessary funding increas-
es, the removal of these select LSC funding restrictions will help revitalize the nation’s legal
services system at a critical moment.
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Sign-onL.pdf



324

APPENDIX

IDENTIFY FEDEF
AS A BARRIES

The reports cited below were written by state bar associations, court-established Access to
Justice Commissions and state legal services planning bodies to evaluate the provision of
legal services in a particular state and to document the impact of any shortcomings on
unserved and underserved populations.

State commissions havc fnund Eh[{t Tj’lﬁ: restrictions plACCd on organizati(ms I'SCCiVillg fcdcral Ldgﬂl

Services Corporation (*LSC”) funds:

Present “major batriers to justice for low-income persons . . .7 (Arkansas)

Prevent representation “in cases ranging from an illegal tenant lockout to
consumer fraud, to civil rights enforcement.” (New Hampshirc)

» ceg

Have a “negative impact,” “in actual practice {causing great inefficiencies
in the way applicants for service must be processed and referred) and prin-
ciple (denial of essential and tunda tal legal assi to some who
need it).” (New Jersey)

° Are “major obstacles . . . for achieving ‘equal access’ for disfavored clients
and politically nnpopular cases.” (Texas)

Limit programs’ “use of the most approptiate legal strategies to effectively
represent low income clienss with high priotity legal needs.” (Washington)

EXCCFPES ﬁ"()!ﬂ state TGPOTESZ

1.

2.

Alaska

An Alaska stare planning report discusses the problems created by cthe state’s dual program
system. 1 2000, Alaska Pro Bono Progra.m, anew legal services program, was sepamted out
of Alaska’s LSC-funded program, Alaska Legal services Corporation ("ALSC”), “primarily
to fiee its pro bono artorneys from the LSC restrictions, which had impacted on ALSC's

. . - ) - AR
advocacy in particularly unfortunate we " Because of the restriction on non-LSC tunds,

cach component of the stares legal services delivety system has its own accounting, human
a
resources management system, and case management system.”

Arkansas

According to the Center for Arkansas Legal Services, “federal funding cuts and restrictions on

advocacy contihue o present m:xjor l\élTTiCTS o justice for ]O\V—i“CO me PCFSDI]S in AFI\'&IHS‘&S.”j
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California

The attorneys’ fee award restriction is identified as particularly damaging by the California
Legal Services Commission. Prior to the 1996 restrictions, LSC-funded organizations recov-
ered $1.75 million annually in attorneys’ fees, and even having attorneys’ fees as a “leveraged
threat” helped in resolving problems for clients in the past. The Commission reports, “Tf this
restriction were lifted, our state would immediately benefic.”*

Georgia

In addition to mentioning that Georgia’s growing poor population is purting a strain on
the availability of affordable legal services, the state’s Committee on Civil Justice finds that
“[a]nother challenge arises because legal services providers are sometimes restricted in the
types of cases they are authotized to handle,” specifically citing LSC-funded organizations’
inability to “initiate, participate, or engage in’ class action lawsuits.

Hawaii

A report from Hawai'i's Access to Justice Hui comments on the inadequacy of the civil legal
services available to the state’s incarcerated population, which grew 138 percent from 1990
o 2006. “Currently, ACLU of Hawai'i is the only legal service agency with the potential to
assist the inmate population; however, due to their limited resources they only accept cases
which would result in a larger impact on the overall corrections system” and cannot meet the
“increased the need for individual legal assistance.”

Additionally, as one of its recommended “systematic changes,” the report includes “increas-
ing class action lawsuits to reduce illegal conduct against the poer™ While several legal
services providers operate in Hawaii, the Legal Aid Society of Hawai'i (*LASH"), which is
LSC-funded and thus restricted, is by far the largest. LASH employs 39 of the state’s 68.2
legal aid staft atcorneys. The other 29.2 are spread actross 12 fairly specialized organizacions,
leaving few legal aid attorneys to do the work that LASH is prohibited from doing.®

Idaho

Noting sevetal of the groups of people unable to receive assistance from LSC-funded pro-
grams, in one stace planning report, Idaho Legal Aid Services writes, “[tlhere is a need to estab-
lish and/or support an entity or attorneys ava ?

Table to provide services to these populatians.”
However, the reportalso comments that while the Tdaho Justice Center was formed to handle
LSC-prohibited wuork after the restrictions were enacted, “[tlhe Center, although still in exis-

tence, is essentially inactive duc to lack of resources.™¢

IHinois

In discussing gaps in current service and possible remedies, the Equal Justice Illinois Cam-
paign recommends chat privately funded entities be developed in order to utilize the advo-

cacy tools no longer available o LSC-funded organizations, specifically class action lawsuits.

“The three LSC-funded programs

@

Tlinois . . . still engage in policy work and impact Jitiga-
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tion within the limits sct by the 1996 regulations, but they arc barred from using many of the
tools and strategics that bad been most effective in the pssr.”ll

The Campaign also suggests that new methods be developed to address the curtently unmer
legal needs of certain groups thar are ineligible for LSC-funded organizations” help, includ-
ing immigrants. While the state’s three LSC-funded organizations” offices are geographically
well-distributed, covering distinct areas across the state and thus collectively able to serve cli-
cnts statewide, non-LSC-funded legal services providers that direct services at LSC-incligible
cases, like those involving immigrants, are headquartered in urban centers and do not have the
resoutccs to establish regional offices. Because of the specialization of services required by the

12

restrictions, “geography is a major impediment to the efficient delivery of legal services.

The Campaign’s report also stresses the need to diversify funding for legal services programs
because, “[wihile LSC was intended to setve as a stable source of general operating funds for
its grantee organizations, free from the vicissitudes of politics, this has not proven to be the
case”™? As is true with most states, LSC funding as a proportion of total funding for legal
services has been declining in linois, representing only 40 percent of the state’s legal aid

funding in 2007.14
Maryland

Discussing the statewide provision of legal services, the Legal Aid Bureau (“LAB") of Mary-
land reports that “due to LSC restrictions, it is unable to assist prisoners meaningfully and

»135

unable to ass

ist most immigrancs at all. The report explains that immigrant populations
are going underserved in the state because only a few non-LSC funded programs exist that
“facus resources on immigrants/low-English capability persons.” None of these programs,

the report notes, are able to provide the full range of legal services that LAB offers.!®
Michigan
A Michigan state planning report asserts that the restrictions prevent Michigan legal services

programs from ensuring a “full range of services” to all low-income people with legal prob-
s” and details how the

lems. The report urges LSC to “ameliorate these over broad restr

class action, attorneys’ fec award and prisones-related restrictions have prevented programs

from mecting clients” needs complctc]y.17

Dcraﬂing "cxamplcs of restrictions that low income advocates have identified as imcrfcring
with full services to elients,” the report states:'®

Class Actions, There are many relatively routine civil disputes that can only be
handled efficiently rthough the procedural tool of class actions. Under the cur-
rent restrictions, LSC-funded programs cannot efficiently licigate these claims.
The results arc that claims may be litigated in a very ineflicient manner (for the
courts, the clients, and for all the partics) or that the legitimate claims of low
income consumess cannot be raised . . .17

[

N
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Attorneys’ Fees. Under Michigan law, a nominal fee applies to every case
handled in Michigan courts . .. There are other cases (e.g., under Fair Hous-

ing statutes or consumer protection laws) where congressional policy cles

favors fee-shifting and where prohibiting low income clicats from raising a fee
claim significantly undermines an LSC-funded program’s ability to adequatcly
represent the client . . . |Bjecause an LSC program is prohibited from raising
the fee claim, the client is punished—their claim is now worth less than con-
gress intended when it passed the law . . . The fee provision places legal services
attorneys in a terrible ethical bind: it is ethically difficult to accept this type
of case, because the value of the case to the client is significandy diminished

if the client is represented by an LSC-funded program; it is ethically difficult

to reject the case because, as a practical mateer, na other counscl is available to
the client.?”

Claims on Behalf of Prisoners. While this prohibition might appear to be
aimed ar prisoners’ rights cases, the reality is thar rhere has been litrle or no
prisoners’ rights lirigation filed by Michigan programs for many years. Most
claims on behalf of ‘prisoners’ historically handled by Michigan programs are
priotity cases in family law or housing law areas where an eligible client is in-
carcetated for ashore period of time for reasons not directly related o the civil
ents with com-

legal case . .. The cffect of chis restriction is that vulnerable
pelling civil cases that fit directly within traditional legal services” case prioritics

v - .5
arc lefi without counsel as they face a court hcarmg."l

10. Minnesota

11

Prior to the 1996 restrictions, Mid-Minnesota Legal Assistance (*“MMLA”) used to deliver
services for Central Minnesota Legal Services (“CMLS”), an LSC-funded enti
contract arrangement. However, a state planning report details that, “[slince over 83 percent
of MMLA's funds were non-LSC, and since MMLA's ather funders did not share Congress’s
support of the restrictions, MMLA’s board declined to let a minority stakcholder control all
of MMLA's activitics.” The MMLA/CMLS contract was terminated.?

a sub-

Missouri
A stace planning report states:

Restrictions imposed by Congress on legal serviees providers are alsa barrices
that need to be addressed. One of the maost troublesome restrictions is the pro-
hibition on legal services providers requesting or collecting attorney fees from
opposing parties. The restriction on filing class actions suits removes one tool
that all attorneys, other than those working for a legal services program, have
at their disposal to help clients.**
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New Hampshire

A state planning report describes the federal restrictions as “an additional challenge” for legal
services providers. Congressional restrictions on seeking attorneys’ fee awards “prevent legal
services representation in cases ranging from an illegal renant lockout to consumer fraud, to
civil rights enforcement.” The reporrt also notes that prohibitions on class actions, and repre-
sentation in rule making and legislative proceedings “ended services customarily provided to

clients by LSC funded programs in New Hampshire for nearly twenty-five years.”
New Jersey

Despite the “degree of coordination and structured collaboration” among New Jersey's le-
gal services providers that is not macched elsewhere,” a state planning report strongly em-
phasizes the “negative impact” of the “discouraging and constricting” restrictions “in actual
practice (causing great incfhiciencies in the way applicams for service must be proccsscd and
referred) and principle (denial of essential and fundamental Jegal assistance to some who need
it).” The report envisions a system in which “restrictions based upon negative views roward
certain categories of clients, or certain types of legal problems or situations” are not imposed
on legal services work. >

Tn its discussion of the strengths of the current legal services system, the report notes that the
New Jersey State Bar Assaciation has worked against restrictions on legal services, and that
New Jersey Legal Services, “not encumbered by the myriad LSC restrictions,” can lobby on is-
sues concerning low-income peeple’s legal problems. The report finds that “major challenges”
still include “{f linding new, more efficient approaches for addressing on a broader scale recus-
rent, repetitious and costly legal problems and case types, including adequate representational
capacity in alternative forums, such as the legislature and administrative agencies,” forums in

which LSC-funded organizations’ activities curtently are restricred

New Mexico

A report by the New Mexico’s Acces
priorities as irs firs
for the system.
cannot govern the use of all funds, nor can they govern the use of just state-appropriated

to Justice Commission lists funding state legal services

funding goal: “Highest priority should be given to obtaining state goals
However, the federal restriction on non-LSC funds ensures that state goals

funds. The federal government’s application of the restrictions to the entire pool of money
received by LSC grantees ensures chat state goals cannot take precedence.

Along with increased federal LSC funding, the Commission recommends the “removal of
Congressional restrictions on LSC recipients” and states that the Commission “should ac-
tively support any efforts by the National Legal Aid and Defender Association (NLADA) to
remove or modify selected restrictions on LSC funds.”**

North Carolina

A report by the Legal Services Planning Council describes how the restrictions related to rep-
resenting immigrants greatly affect the ability of Legal Aid of North Carolinas “Farmworker
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Unit” to scrve all migrant farmworkers in the state. Specifically, the report identifies the
ban on dlass actions as negatively affecting the representation of H-2A (temporary foreign
agriculraral) workers in North Carolina, as it states that challenging “illegal but widespread
practices” among employers wichout a class action is “impossible.”*

Oklahoma

s, the Oklahoma Bar Association

Tn its assessment of the legal services system’s weaknes,
states that because of “institutional barriers or LSC restrictions,” some client groups are
“especially under-scrved,” identifying nursing home residents, the mentally ill, juveniles, in-

carcerated persons with civil problems. and undocumented aliens as example:
Pennsylvania

A 1998 Pennsylvania state planning report highlights the disparity between LSC funding
* funds thac falls under the federal
restriction. Tn 1998, Pennsylvania legal services organizations received 37 percent of the
funding from LSC; however, 17 LSC-funded organization reccived “substantial amounts of
other funding,” and because of the federal restriction on non-LSC funds, “a total of 75 per-
cent of the legal services funding in Pennsylvania is de facta restricted in this way.” The report
suggests that funding be reallocated to “un-restrict” services so that “residents everywhere in
the state, and/or special client populations that curtently need unrestricted services but are
3 (Today, even with non-LSC

funds going to unrestricted legal services providers, the LSC restrictions encumber the $25.6

amounts and the ultimate pereentage of total legal servie

not covered by an unrestricted program would be covered.”

9

million that LSC-funded Pennsylvania programs reccive from non-LSC sources
Texas
A state plan for the delivery of civil legal services states:

For those who truly believe in the concept of ‘equal justice for all) a state
system for the delivery of legal services to the poor must contain adequate re-
sources for the representation of clients who arc incligible for federally-funded
legal services and for those cligible but whase legal needs cannot be met by the
LSC grantees duc to restrictions. Unfortunately, there are major obstacles in
Texas for achieving ‘Cqual access’ for disfavored clients and polirically unpopu-
lar cases.*?

The delivery plan finds, “Texas needs an unrestricted source of funds that will allow any indi-
gent person full access to the system of justice without limitations or exceptions.”*

Tn a self evaluation report, the Texas Aceess to Justice Commission stresses the need to resolve
the “dual dilemma” of inadequare funding and restrictions on legal services programs.®?
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19. Virginia

A state planning report identifies providing low-income people “access to a full range of ser-
vices” as a primary goal and lists encouraging the removal of restrictions at a national level
as the fisst strategy for accomplishing this goal.™® The report also recommends that each
program monitor the federal restrictions” impact on clients and develop a plan for helping all
clients gain access to an attorney with “an appropriate range of legal options.”?7

20. Washington

In a study of the implementation of regional access to justice plans, the Washingron Access
o Justice Commission identifies, in almost every region of the state, a dearth of services
available for those who are ineligible for state or federally funded legal services due to restric-
tions. The Commission finds the restrictions to be “highly problematic obstacles to access w

justice.™® “Planners also noted that confusion still ex

relate ta cach other”

s regarding how the legal aid entities

The Commission states:

... federal and state legislative restrictions continue to significantly limic the
Alliance [for Equal Justice]’s ability to provide access and a full range of civil
legal services to all low income communities by excluding certain classes of
clients from publicly funded legal assistance, and limiting the Alliance’s use of
the most appropriate legal strategies to effectively represent low income clients
with high priority legal needs. ¥

21. West Virginia

A state planning report states:

No firm, group or organization now provides widely available access to the
legal system, or even information, except the LSC funded programs which
arc limited by the various LSC regulations on client dligibilicy, reporting and
subject restrictions. A large number of needs of low income people remain
unmet because of limited funding for non-LSC programs and resirictions on
LSC programs.*!

W
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SUMMARY:

... Finally, Congress imposed an extraordinarily harsh, "poison pill" restriction on LSC-funded programs that extends
the federal funding restrctions w limil all the activities conducted on behalf of clients of L8C programs, even when
funded by nan-LSC funds. .., They also exclude the politically disfavored - priseners and certain immigrants - from
access to representation and thereby access to the courts. ... This section describes the impact of particular advocacy
restrictions - those prohibiting attorncys' foe awards, class aclions, and legislative and administrative advocacy - and
includes specific case examples that the Brennan Center has gathered from legal services offices around the country, ...
For cases in which legal services organizations represent clients, attorneys' fees serve three related, and equally
important, functions, ... As with the attorneys’ fee restriction, the class action limitation has a particularly harmful effcct
on efforts to combat consumer fraud that fargets low-income communities.

TEXT:
[*688] Introduction

As the burgeoning economic crisis pushes growing numbers of Americans into poverty and homelessness, the need to
revitalize the civil legal aid system is more urgent than ever. For low-income families, a civil legal aid lawyer can be a
lifcline to preserve  home ugainst foreclosure by a predatory lender, revover back wages from a chealing employer, or
secure sufficient food for a sick child. Studies have shown that access t¢ a lawyer can be the critical boost that families
need to avoid homelessness and the key factor that domestic violence survivors need to achieve physical safety and
financial security. nl

Notwithstanding the clear benelits, the overwhelming majority of low-income people who need legal aid cannet
obtain it, in large part due to political aftacks that have compromised the Legal Services Corporation ("LSC"), the
cornerstone of the nation's institutional commitment to equal justice. n2 Every year, one million cases are turned away
by LSC-lunded olfices due 1o funding shortages. n3 Study after study finds that 80% of the civil legal needs of
low-income people go unmet. n4 On average, every legal aid attorney funded by LSC and other sources serves 6861
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people. n5 In contrast, there is one private attorney for every 325 people in the general population. né This “juslice gap”
keeps families in poverty and threatens the stability of our court system.

The justice gap is not seley a product of funding shortages; it is alsa the result of extreme and ill-conceived funding
restrictions imposed on legal aid programs by Congress in 1996. n7 In an effort to deprive the low-income [*689]
clients of LSC-funded programs of full legal representation, Congress restricted the advocacy tools available to LSC
clients. Clients of programs that reccive LSC funds are denied access to the full range of legal tonls available to people
who have private lawyers, such as participating in class actions, claiming court-ordered attorneys' fee awards, and
pursuing legislative and adminisirative advocasy. n8 Sceond, Congress made some catcgorics of individuals incligible
for legal services representation; all undocumented immigrants, certain categories of documented immigrants, and
pecple in prison simply cannot qualify. n9 Finally, Congress imposed an extraordinarily harsh, “poison pill" restriction
on LEC-funded programs that cxicnds the federal funding resirictions to limit all the activities conducted an behalf of
clients of LSC pragrams, even when funded by non-LSC funds. nl0

In the thirtecn years that have passed since the restrictions were pushed through the Congress as part of the
Gingrich-era "Contract with America," the restrictions have denied countless people equal access to justice. They have
prevented victims of predatory lenders from obtaining their full measure of justice. They have contributed fo the
widespread abuse ‘of immigrant laborers, including those legally in the United States, at their employers' invitation.
Further, by shutting down legislative advocacy, they have prevented legislators from learning about the legitimate
concerns of low-income coramunities.

The most draconian aspect of the restrictions - the peison pill restriction on nan-LSC funds - has warped the civil
legal aid delivery system and wasted precious public and private moncy that could go toward serving more clients, In
many states, justice planners have had to set up two, duplicative legal aid systems in order to ensure that state and other
funds are not constrained by the non-LSC tunds restriction. nl1 The result is that scarce funds must be spent on
duplicatc administrative costs - twao rents, two copy machines, and two computer netwarks. In other locations with less
state funding for legal aid, there are no non-LSC-funded organizations [*690] to perform the restricted work. As a
result, whole communities are unserved. Parts I and IT of this Article survey the impact that the L3C restrictions have
had on the ability of low-income clients to obtain justice. Part ITT provides examples of the manifald harms that the
Brennan Center has identified in its multi-year effort to educate the public and lawmakers about the damage caused by
the Testrictions. Finally, it argucs that now is the time for Congress to case the restrictions to climinate their worst
effects.

L LSC: Committed Lo the American Promise of Equal Justice

LSC embodies the federal government's most sustained effort to deliver on the oft-touted American promise of equal
justice for all. n12 Congress created L8C in 1974 ta provide high-quality civil legat assistance to thosc unable to afford
attorneys. n13 By providing legal assistance, Congress aimed to pramote equal access to the justice syster, improve
economic oppottunities for bow-income people, and reatfirm faith in the legal system. nl4 LSC built on the federal
government's initial foray into funding civil legal services under the auspices of the Office of Equal Cpportunity
("OEO"}, which administered the Johnson Administration's War on Poverty programs in the late-1960s.

LSC was structured not as a federal agency, but rather as a quasi-private, non-profit corporation to insulate it from
the political battles that periodically enveloped the QEO legal services program. It is governed by an eleven-person,
bipartisan board of directors appointed by the President and confirmed by the Senate. n15 LSC aperates by providing
grants to independent, local non-profit organizations, incorporated under local state law, that in turn provide direct legal
services within their communities. n16 LSC-funded programs help nearly one million people a year. n17 Those local
non-profit organizations determine their own priorities for service provision, taking into aceount the particular needs of
the client communities they serve. n18 Legal services offices handle cases concerning basic needs: famlly [*691]
matters {38%}, housing (23%), income maintenance (13%) and consumer issues (12%). n19
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LSC is the single greatest source of funding for legal aid in the United States, but it is just one part of a
three-pronged partnership that also includes state and lecal governmental institutions, and private donors. n20 In 2007,
LSC provided more than § 330 million in grants to 138 programs with more than 900 offices. n21 In the same year,
mare than $ 490 million was received by LSC programs from non-LSC sources: state and Jocal governments, Interest
on Lawyers' Trust Accounts ("IOLTA") programs, foundations and other private doners. n22 The proportion of
non-L8C funds possessed by LSC-recipicnt organizations has risen substantially since the restrictions were put in place,
from 40.33% in 1996 to 58.1% in 2007; n23 however, recent declines in IOLTA funding and state budget shortfalls due
to the national economic crisis rmay start to reverse that trend.

11. The LSC Restriction Regime

At the inception of L.SC, Congress placed some restrictions on the activities of LSC-funded lawyers, but struck a
balance that enabled individuals to perform essential legal work. n24 For example, while some limits were imposed on
tools of advacacy - class actions, for example, could only be undertaken with the approval of & program director - they
were not completely barred. n25 Congress alse banned certain participation in certain fypes of cases that reflected
particular controversies of the time, including litigation related to military registration, desegregation, and attempts to
procurc a "non-therapeutic abortion.” n26 Iowever, LSC-recipient programs could [*692] still represent clicnts in
such cases if a state or local government funder wished to finance the effort. n27 For the most part, Congress held true
to its declaration set forth in the LSC Act that "attorneys providing legal assistance must have full freedom to protect the
best interests of their clicnts." n28

A. 1996 Restrictions Sharply Curtail Advocacy Available to Poor Clients

The restrictions imposed in 19%6 marked a clear departure from this balance by sharply curtailing advocacy on behalf
of icgal scrvices clicnts. The 1996 restrictions were the culmination of attacks on indigent fegal services that began soon
after LSC's formation, Hostility came in large part from agribusiness interests in farm states, which were angered by the
representation of farmworkers conducted by legal services effices. n29 Ronald Reagan's 1980 election provided an
eager ally in the White House. The Heritage Foundation's conscrvative agenda, Mandate for Leadership, published on
the eve of President Reagan's first term, detailed steps to take to eliminate LSC o, at least, to reduce its effectiveness.
030 Declaring LSC "so basically flawed that it is beyond reform sufficient to justify its continuation," the plan called for
the wholesale destruction of 1.SC. n31 If compiete elimination proved infcasible, the Heritage Foundation urged, sleep
budget cuts and broad restrictions (to be imposed through LSC appropriations riders) would be the second-best
alternative, n32 .

LSC survived the attempts to eliminate it under the Reagan Administration, though with less funding. n33
However, the blueprint for hobbling LSC was ultimately put in place during the 104th Congress, when Republicans
took control of bath hauses for the first time in decades and, through the "Contract with America," renewed the call for
elimination of LSC. n34 The House of Representatives, led by Newt Gingrich, adopted an initial budget that would
have cut LSC funding by one-third for FY 1996, a second third [*693] for FY 1997, and then, eliminated all foderal
funding in the suhsequent year. n35 Through a conpromise brokered by then-Senator Pete Domenici (R-NM} and
others, the plan to entirely de-fund LSC vwas averted. n36 Instead, Congress cut LSC's appropriation by almost one-third
and imposed a sct of funding restrictions thal severely limil the work that LSC-funded programs could de, including
with the money they received from non-LSC sources. n37

Under the 1996 appropriations rider, which has been carried forward in subsequent years with only slight
maodification, non-profit organizations receiving LSC funds are barred from using the following tools of advocacy for
thetr clients, even though such tools are available to individuals who are represented by privately funded attorneys:

. class actidn litigation;

. claims for attorneys' fee awards;
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. most legisiative and adtinistrative advocacy; and

. educaling potential clients about their rights and then offering to represent them.

The restrictions also prohibit LSC-funded organization from representing categories of clients, including:
. incarcerated people;

. undocumented immigrants, and certain documented immigrants; and

- individuals facing evistion from public hausing projects who are charged with a drug offense.

Other restrictions include a ban on all abortion-related litigation and on redistricting cases. n38

13. Lixtraordinary, Poison Pill Restriction Is out of Step wilh Private-Public Parinership Model.

In a somewhat unprecedented power grab, Congress prohibited recipients from engaging in these restricted activities
not just with LSC funds, but with any funds, no matler the souree. n39 Once an organization receives its first dollar of
LS8C funding, all of its funds from state and local gavernments, other fedsral programs, and private foundations and
donars are resiricted. n40 [*694] Not only did this extension of federal power shift policy dramatically away from the
balance struck in the LSC Act - which permitled recipicnts to use funds from other government sources [or the purposcs
for which they were intended n41 - but the 1996 law also marked a stark departure from the usual model far federal
grant-making. It is fairty common for the federal government to restrict the activities it funds; however, it is extremely
rare and raises-grave constinational concerns when Congress restricts the activities that grantees choose to tinance with
their own, non-federal funds.

The 1996 restrictions faced almost immediate challenges in court on First Amendment grounds, A federal district
court in Hawaii ruled that the restriction on non-LSC funds violated the First Amendment because it did not afford a
reeipient non-profit any avenue through which to use non-LSC funds to cngage in constitutionally protected spesch and
advocacy. n42 In the wake of this ruling, LSC attempted to salvage the constitutionality of Congress's law by issuing a
so-called "program integrity regulation." n43 Acknawledging that the non-LSC funds restriction had overreached, LSC
claimed that its remulation was intended to provide reeipicnts with the opportunity to use their own non-L8C resources
to finance the restricted activities. n44

Yet, it is clcar from the opcration of the regulation that its real intent is to make it as difficult as possible fora
recipient to use private funds to engage in restricted representation. To spend non-LSC finds on restricted work,
grantees must operate a new organization out of a physically separate office, with separate staff and equipment. n45 In
practice, LSC's program integrity regulation imposes conditions so cneraus that almost no program in the country has
been able to successfully rely on it to create a separate affiliate through which to cenduct privately financed, restricted
activitics. nd6 [*695] The regulation continues to be the subjoct of angoing litigation that challenges its unpact ot
protected First Amendment activity. nd7

IIL. The LSC Restrictions Obstruct Justice for Low-Income Individuals and Waste Scarce Funds

Over a decads of experience with the legal services resrictions has shown that they prevent people with pressing needs
from obtaining full access to the justice system. They deny low-income people the legal tools available to those who can
afford to pay for a lawyer. They also exclude the politically disfavored - prisoners and certain immigrants - from access
to represcntation and thereby access ta the courts. The resirictions constrict the choices available to state and local
povernments, as well as private foundations and individual danors, who wish to be partners in innovative efforts to
expand access to justice. Finally, they squander precious funds that could go toward representing more underserved
clients.
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A. Limits on Advocacy Toals Available to Low-Income Clients Obstruct Egual Justice.

Notwithstandiﬁg the restrictions, legal services offices contitme to providc high-quality representation and assist client
communities in addressing widespread legal problems. n48 However, clients face many types of legal problems that
could be addressed more effectively and efficiently were they o have access to the legal tools available to all other
litigants. This section describes the impact of particular advacacy restrietions - thosc prohibiting attorneys' fee awards,
class actions, and legislative and administrative advocaty - and includes specific case examples that the Brennan Center
has gathered from legal services offices around the country.

[*696] Many of the examples involve efforts to combat predatory lending and ather consumer scams that are tied
to the mortgage meltdown and Loreclosure crisis. Legal #id providets have been inundsted with requests for help by '
people about to lose their homes. n49 The need is tremendous and the resources available are limited. When legal aid
offices are able to take cases in which consumer fraud was involved, n50 the restrictions - particularly the class action
and attorneys' fee restrictions - limit the ability of LSC recipicnts to perform their private attorney general role in the
consumer protection enforcement scheme and enable wrongdoers to write off individual cases as a mere cost of doing
business. n51 Moreover, the resfrictions on legislative advocacy have gagged legal aid attorneys in their critical role in
alerting legislatures to the problems of low-income contnunities, in¢luding those that led to the subprime lending crisis.
n52

], Attorneys' Fee Award Restriction

Much has bren wrillen about the role of attomeys' fee award mechanisms in ¢encouraging private attomneys Lo take cases
that vindicate important secial goals such as the elimination of discrimination. n53 For cases in which-legal services
organizations represent clients, attomeys' fees serve three related, and equally important, functiens. First, fees provide
leverage within a litigation and encourage setilement. Scoond, they act as a deterrent sgainst the violation of laws that
are designed to protect the public. Third, they enable legal aid programs to mershal additional revenue from non-LSC
sources. n54 .

[*697] Fees play a critical role in consumer protection and mortgage fraud cases, in particular. In ll but five
states, consumer protection statutes that prohibit deceptive practices permit prevailing plaintiffs to recover attorneys’
fees fram defendants who have been found to have viclated the law. n53 On the federal level, the Fair Housing
Amendments Act ("FHAA"), a tool for combating the racially discriminatory bias in much subprime lending, also
provides for attorneys' fee awards when a plaintiff has provailed. n56 The Real Estate Scttlement Procedures Act
("RESPA"), which prohibits kickbacks to mortgage brokers, authorizes prevailing parties to obtain attorneys' fees. n57
1n addition, fees are authorized under the Truth in Lending Act ("TILA™), n58 which mandates certain disclosures in
home equity lending, and the Home Ownership and Equity Protcction Act, n59 an amendment to TILA that mandates
additional disclosures for high-cost home loans and prohibits certain loan terms such as negative amortization and
balloon payments.

The possibility of having to pay attorneys' fees provides critical leverage to ensure that a better funded legal
adversary does not drag out proceedings in an attempt to exhaust the legal aid lawyer's resources. As the New York
Court of Appeals has stated, the availability of attorneys' fees is "an incentive to resolve disputes quickly and without
undue sxpense" on the part of the court and litigants. n60 Without the ability to level the litigation playing field,
low-income litigants are placed at a disadvantage in the litigation and in sctilerment negotiations.

LSC-funded South Brooklyn Legal Services ("SBLS") has one of the nation's leading predatory lending practices. 1t
rports that the inability to seck foc awards frequently tesults in predatory lenders dragging out cases thal might
otherwise settle if fees were available to serve as an incentive to resolve the case before the investment of substantial
attorney time. n61 In one case against Ameriquest Mortgage Co., one of the nation's largest [*698] subprime lenders,
SBLS represented an slderly African-American widow whe allcged that she had been conned into an unaffordable
mortgage when she needed to make repairs to her home of over twenty years. n62 Afier meeting with Ameriguest
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representatives, tis client received a 2/28 mortgage (a thirty-year rortgage with two years at a fixed rate and
twenty-eight years at an adjustable rate) with initial monthly payments of $ 2,300, nearly tiree times her monthly
income. n63 To make it appear as if she could afford the loan, Ameriquest allegedly created a fake set of financial
documeats to include in ber loan file, including a 401 (k) document, employment statcment, leass agreement, and Lax
returns. n64 With SBLS's assistance, she brought a case alleging Fair Housing Act, Truth in Lending Act, Real Estate
Setlement Procedures Act, New York Deceplive Practices Act and other violations. ng5

In an attempt to prove that the company engaged in a pattern of extending unaffordable loans to borrowers, SBLS
sought the lender's loan files for other borrowets arcund New York, n66 Ameriquest initially relused to turn over the
documents and the company was able to draw out a lengthy court battle due to the severe mismatch in negotiating
stances. n67 Eventually, Ameriquest was ordered to produce 50,000 pages of documents, which took two attorneys
hundreds of bours to review and was &1 enottmous drain on SBLS resources. n68 The case eventually settled. ns9 Had
SBLS been permitted to seek attorneys' fees, Ameriquest might have had an incentive to limit the amount of time the
plaintiffs’ attorneys had to spend on the case, thus, speeding up the litigation process. Fees might have also given the
SBLS client more leverage in selllement negotiations. ‘ :

The award of attomeys' fees also setves a deterrent purposc. For example, it ensures that wrongdoers suffer some
additional financial penalty for violating a consumer pratection or civil rights statute and cannot merely write off the
costs incurred in the litigation as a cost of doing business. When low-income victims of such violations cannot seek fee
awards, however, that purpose is frustrated. As new "foreclosure consultant” scams - in which unsavory "consultants”
make money by falsely promising to help distressed homeovmers refinance ar otherwise reduce their mortgage [*699]
debt - appear with alarming regularity, the fee restriction hampers efforts to shut them down.

LSC-funded Legal Aid Foundation of Los Angeles ["LAFLA"} estimates that as many as 30% ta 40% of
homeowners conlacting its office last year for foreclosure-related assistance had either already paid a foreclosure
consultant or had been contacted by ane. n70 To pratect homenwners and engure that they are informed of their rights,
California law regulates the practices of mortgage foreclosure consultants. n71 Even with this law on the books,
LAFLA reports that some consultants illegally provide little ur no services and divert the homeowner [rorn secking
legitimate assistance. In many cases against deceitful foreclosure consultants, actval damages would be in the range of §
1,500 to $ 2,500, but this small amount limits the effectiveness and feasibility of litigation. n72 Despite the statutory
provision for attorneys' fees in the California law, thete arc inadequate resources available among those entitics that
could pursue fees, including the private bar and criminal prosecutors, to fight these predatory consultants. Ff LAFLA
could seek fees in these cases, they could raise the consultants' costs of continuing these illegal practices, perhaps high
cnough to put them out of husiness.

Atorneys' fees also deter wrongiul conduct by individuals who flout court orders. In one aspect of L8C-funded
Legal Aid of West Virginia's practics, staff attorneys and volunteer private attorneys represent victims of domestic
violence who seck protective orders. n73 However, when an abuser repeatedly flouts court arders, the victim cannot

- seek altorneys' fees to deter such flagrant and dangerous violations of the law.

Finally, the attorneys’ fee restriction cuts off a key fundraising mechanism that would permit programs to bring in
added finds to serve wore clients, The California Legal Services Commission has observed that in adiition to impeding
successful case resolutions, the attorneys' fee award restriction creates serious funding problems for LSC grantees, n74
Prior to the restriction's enactment, LSC-funded organizations in California recovered approximately $ 1.75 miliion
annually in attorneys’ fees, a revenue source no longer available to them, 075

[*700]
2. Class Action Restriction

Class actions provide courts and litigants with an efficient mechanism for adjudicating the similar claims of a group
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and ensure that similarly situated persons obtain relief when a defendant violates the law. They also provide access to
the courts for individuals who might not have the resources to bring an individual claim. In some cases, the availability
of a class ackion ensures that broad discovery can take placs as to & defendant's unlawful actions.

For low-incame people in particular, the availability of class actions is critical for obtaining relief from widespread,
illegal practices. n76 Historically, class actions by tcgal services programs ensured that poor children obtained medical
coverage, n77 forced the Sacial Security Administration to abide by court rulings, n78 and challenged consumer fraud.
n79 Access to justice and legal services commissioms in Georgia, 1Tawaii, Missouri, New Humpshite, and North
Carolina have concluded that the inability to use the class action mechanism hinders legal services offices from
providing the best possible services to their clients. n80 As the North Carolina Legal Services Planning Council has
concluded, challenging some "illegal but widespread practices” without & class action lawsuit is "impossible.” n81

As with the attorneys' fee restriction, the class action limitation has a particularly harmful elfect on efforts to
cotibat consumer fraud that targels low-income communities. In predatory lending cases, for examyple, legal services
programs must litigate against unscrupulous players piecemes], helping one homeowner at a time instead of a broad
class of victims. A recent suit by eight first-time homebuyers against United Hotnes, LLC, a self-titled "one-stop shop"
of real estate companies, lenders, appraiscrs, and lawyers, illustrates the inability of the courts to fully enforce consumer
protection [*701] laws without the option of a class action. n82 Represented by SBLS, the eight African-American
homebuyers allege that United Homes cunspired with apprafsers, lendcrs, and attorneys to sell "over-valued, defeotive
homes financed with predatory loans.” ni3 They allege that United Homes failed to disclose their properties' histortes,
inflated the homes' values with inaccurate appraisals, overstated the buyers' assets and incomes on loan applications,
conccaled information about loan terms, sold the hemes in uninhabitable conditions, and refused to make agreed-upon
repeirs. n84 The homebuyers also allege that "United Homes exploited the racially segregated housing market to engage
in "reverse redlining,' the practice of intentionally extending credit to members of minority communities on unfair
terms." n85 The bulk of the plaintiffs' claims have survived 4 motivn 1o dismiss and the case continues. n86 Given the
alleged nature of this "one-stop shop,” it s hard to imagine that these eight plaintiffs are the only low-income
individuals in Breoklyn who have fallen victim. However, unable to file a class action against United Homes, SBLS
canniot seek more widespread relief for othet homebuyers patentially taken advantage of by United Homes.

3. Legislative and Administrative Advocacy Restriction

Low-income people are at a distinct disadvantage in raising their concerns before legislative and administrative bodies.
They lack the lobbyists, trade associations, and monetary donations that provide corporate and other well-resourced
interests access to the political process. At the same time, their daily lives are often inextricably linked with the
operations of government and law. n87

Legal aid attorneys who see the fegal problems faced by low-income coemmunities on a daily basis can play a
critical role in alerting legislatures and other government bodies Lo gaps in regulation and problems in the
implementation of laws. The silencing of legaf aid sttorneys lias had dire [*702] consequences in the current mortgage
crisis. n88 Attorneys at Maryland Legal Aid Burean ("MDLAB"), for example, have witnessed many of the lending
abuses that have occurred over the last ten years, but restrictions on legislative and administrative advocacy have
prevented them from actively pursuing reforms. n89 Under the restrictions, the enly way that a legal aid office can
participate in lobbying is in response to a written request from a lawmaker. n90 Because few lawmakers are aware of
this limitation and rarely invitc the participation of legal services lawyers in legislative discussions, this highly unusual
requircment most often shuts down communication entirely. n91

In contrast, when MDLAB has been able to educate lawmakers about the problems faced by jts ¢lients - ata
lawmaker's invitation, as required by the restrictions - it has lent a critical, non-mortgage-industry voice to the process.
Tn 2008, the Maryland Legislatre dramatically overhauled state laws regarding credit and lending processes. n92
Because of a lawmaker's invitation, 8 MDLAR atiorney was able to participatc in a stake Senate Finance Committec
warkgroup on revising consumer protection safeguards that was otherwise composed of representatives from the
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lending, mortgage, and banking industries. 193 The MDLAB attorncy was the only person in the workgroup positioned
to represent the interests of borrowers. n%4 Input from this aftorney ensured that the proposed consumer protections
were not unduly limited to the most extreme types of loan products, as the industry representatives had praposed, and
resulted in a more wide-ranging consumer protection bill being passed by the Legislature,

B. Restrictions on Unpopular Clients Render Courts Off-Limits for the Most Vulnerable,

Reflecting the political winds of the time, the 1996 restrictions prohibited legal services attorneys from representing
tnany categorics of innigrants [*703] and all prisoners. n95 These exclusions have further marginatized those with
the least access ta the civil justice system, n96

1. Immigrant Representation Restriction

For cettain categorics of immigrants, including many who arc Tawfully in the United States, the restriction places legal
representation out of reach even when the stakes are high. Tn many pars of the country, there are no non-1.8C-funded
legal aid offices that can serve undc ted and ather excluded immigrants. n97 As a result, they have no place to
turn when they face unlawful eviction, consumer fraud, or an emplayer who has cheated them out of wages.

One of the groups hardest hit by the immigrant restriction ate those migrant workers here in the United States at
their employer's invitation on H-2B visas, a visa category for unskilled, non-agricultural workers performing seasonal or
temporazy jobs. H-2B visa holders were excluded from legal aid eligibility in 1996, n9% Last year, Congress cased the
testriction slightly and made H-2B visa holders working in the forestry industry eligible for legal aid. 199 However,
H-2B warkers employed in other industries, such as construction, canning and tourism, remain incligible. n100

H-2B workers often perforrm tasks that risk physical barm snd frequently are mistreated by employers. n161 Many
do not speak English and work in geographically isolated areas. n162 Without access ta legal services, they are virtually
without recourse when their rights are violated. Employers ofien take advantage of this fact by misclassifying
agricultural workers as H-2B [*704] workers, whet thess workers should fall under the relatively more stringent
profections of the H-2A visa program. n103

T.SC-funded Texas RioGrande Legal Aid has described a number of cases in which it had to turn away exploited
H-2B workers. n104 Cue case involved an "illegal guestworker importation scheme” in which a grower and two farm
labar contractors used aver 400 H-2B workers to harvest and pack onions and watermelons from 2001-2007 in south
and west Texas to circumvent the protections and benefits of the H-2A program, including access to LSC-~funded
representation. n165 TRLA was unable to represent any of the H-2B visa holders, even though there was reason to
believe that they had been abuscd at the hands of their employer. n106

2. Prisoncr Representation Restriction

Legal services organizations are prohibited from representing anyone in prison. n107 This restriction has hampered
effots to resclve civil legal issues, such as thosc related to debt and child custedy, that cart help persons in prisen
prepare for reentry into their communities. Tn some parts of the country, the restriction has left those in prison with
virtually no access to civil legal representation. n103

Michigan, for example, has & bold and innovative Prisoner Reentry Initiative that aims to help incarcerated people
as they prepare to reenter society. n149 A team of community groups, faith-based organizations, and legal services
providers stands ready to provide cssential services. n11% An important component of this project is "in-reach; going
into prisons and jails to address the problems confronting these men and women prior to release. nl11 [*7051 But,
even though this Michigan initiative is primarily funded with state and private money, legal services programs, such as
the Reentry Law Project of LSC-funded Legal Aid of Western Michigan - a key legal player on the team - are barred
from providing services to anyons in a prison. nl12 The Reentry Law Project can only assist individuals once released,
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even though many of the problems facing prisoners would be better addressed during incarceration, so that citizens can
move immediately into employment and housing upon release. n113 For exarple, many prisoners face the loss of
custody of their children while incarcerated and would benefit greatly frem the help of an attorney as they struggle to
maintain family relationships. n114

In states that lack other funding or organizations designed to assist those in prison, the restriction has meant that
legal representation is effectively out of reach. For example, in Hawaii, where the incarcerated population grew 138%
from 1990-2006, the ACLU of Hawaii is the "only legal service agency with the potential to assist the inmate
population; however, due to their limited resources they only accept cases which would result in a larger impact on the
overall corrections system." n1135

C. The Restriction on Non-LSC Funds Wastes Prectous Funds and Unfairly Burdens State and Local Efforts to
Expand Access to Justice.

The mast draconian aspect of the LSC restrictions is the application of this entire set of limits to all of the state, local,
private and other non-LSC funds possessed by LSC recipients. This punitive measure subjects legal services offices to a
miore siringent regime than slmost any other federal grantce. It has interfered with cfforts at the state Jevel to loverage
resources for the efficient and effective provision of legal aid. Finally, in a field notorigusly under-resourced, the
restriction on non-LSC funds has wasted precious dollars and driven away private funding opportunities.

1. Non-LSC Funds Restriction Is out of Step with the Government's Approach to Public-Private Partnerships.

The restriction on non-LSC funds, and program integrity regulation that implements the restriction, are out of step with
the traditional model for public-private partnerships. Nen-profit organizations that receive part of [*706] their funding
from LSC are treated morc stringently than almost all other government-funded non-profits, including faith-bascd
organizations. n116 Other non-profits must account strictly for their receipt of government funds, but are not forced to
operate dual systems out of separate offices in order to use their private funds to engage in constitutionally prutected
activitics. n117

LSC has defendcd this "physical separation” modc! in court by claiming that such stringent separation is nceessary
to ensure that it does not indirectly subsidize or appear to endarse the disfavared, restricted activities, such as
rep: ion of undc d immig; or class actions. nl 18 However, that claim is belied by the fact that
faith-based crganizations that reccive government finds arc subject Lo 8 much mare refaxcd scparation regime. n119
The First Amendment's Establishment Clause bars the federal government fram subsidizing or endorsing a religious
grantee's religious activities, n120 Yet, under the current federal Faith-Based Initiative, the government allows religious
organizations 1o rely on a single staff to mn federally funded, non-rcligious programs in a single physical space in
which the organizations conduct privately financed religious activities such as wership and proselytization. n121 The
government has asserted that such a modest level of separation is good enough to avoid subsidization as well as the
appearance of cndorsing a privately funded rcligious message. n122 The disparity in treatment with legal scrvices
programs is particularly striking since the Constitution's Establishment Clause actually forbids governmental
endorsement of a religious message, whereas the Constitution does not require the government to distance itself from
the provision of legal representation [*707] and, indced, in some cases may even require government to provide
representaticn. n123

The punitive nature of LSC's physical separation regime is further underscored by contrasting it with the more
reasonable rules applied in 2002 to federally funded stem cell research. Scientists using private funds to conduct
tesearch on foderally proscribed stem cell lincs were required, for years, to operate two entirely separate labs, onc for
their privately funded research, another for their publicly funded research. n124 In 2002, the National Institutes of
Health found this restriction so expensive, inefficient, and contrary to principles of scientific research that it removed
the restriction. n125 The NIH permitted government-funded scientists to conduct privately funded stem cell rescarch
alongside federally funded research, in a single lab, so long as they use rigorous bookkeeping methods to ensure that
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any restricted stem cell experiments ave financed exclusively with private dollars. 1126 LSC-funded organizations
should be placed an a level playing field with these and other federal grantees.

2. Restriction on Non-LSC Funds Inteeferes with Growing Statc and Local Ffforts to Expand Access to Justice,

State and local governmental institutions and private charitable donors are essential partners in state justice systems
designed to expand aceess to civil justice. For example, money for civil legal services is contributed by Interest on
Lawyers' Trust Accounts ("IOLTA"), n127 state legislative appropriations, civil court filirig fees, and a variety of other
state and local contributions, all intended to cnable low-income individuals, familics, and [*708] communities to
obtain civil legal assistance. n128 But, the federal government undercuts this important function, by effectively limiting
how state and local contributions can be spent by local legal aid non-profits.

The restriction on state, local, and private money currently ties up approximately $ 490 million in non-LSC funding
annually, tnuch of it from these state and local govemment souzces. n129 Real federal funding levels have declined
from the high-water mark achieved in FY 1981. n130 Since that ycar, annual federal underfunding of LSC has meant
that LSC finances less and less of legal services organizations' work while the restriction continues to apply federal
control over the entirety of those organizations' activities. Nationally, 58.1% of the funds that go to LSC grantees came
from non-1.SC sources in 2007, up fram 40% the year the restriction was enacted, n131

The propartion is much more skewed in some states. Tn New Jersey, lor example, LSC fands amourited to ouly
13% of legal aid programs’ total funding in 2007, yet the restriction encumbered the remaining 87%. n132 Overall, LSC
prantees in twenty-seven states received less than half of their funds from LSC sources in 2006, =133 yet the restriction
limited what these programs could do with all of their finds. Thus the restriction, coupled with fimding trends i recent
years, has given the federal government increasingly dispropartionate control aver legal services organizations'
aclivities and over the money of state, local, and private contributors.

3. Restrictions Waste Precious Resources that Could Go Toward Serving More Clients.

In some states with significant non-LSC funding, justice planmers have established entirely separate organizaticns and
law offices, funded by state and local public funders and by private charitable sources, to carry out the [*709] activities
that L8C-funded programs arc prehibited from conducting. nl34 Because LSC's program integrity regulation requires
physical separation between LSC-funded and non-LSC-funded organizations, the costs associated with overhead,
personnel, and administralive expenditures are duplicated. n135 Twin systems inevitably cost more to run. Thus, the
restriction creates dramatic inefficiencies in & system that is already underfunded. The moncy contributed by state and
local governmental funders and by private charitable donors could be used to finance basic legal services for families,
but instead has to be spent on duplicate offices, equipment, exccutive diréstors, and the time spent coordinating their
efforts.

Tn Gregon, for example, legal aid programs spend approximately $ 300,000 each year on duplicate costs to maintain
physically separate offices throughout the state. n134 If the restriction on state and local governmental funds and private
money were lifted, the redundant costs could be eliminated. The significant savings from ending dual operating systemns
would ensble legal services organizations o cover morc conventional legrl services cases - such as evictions, domestic
violence cases, and predatory lending disputes - in underserved rural parts of the state with limited access to legal
assistance.

The restrictions also make LEC-funded organizations ineligible for certain private funding. Legal Services NYC
" has been unable to obtain additional funds from a local foundation duc to the restrictions on its representation of
immigrants. n137 Legal Services NYC partners with fourteen community-based organizations in an innovative "Single
Stop Program™ that provides legal assistance and social services together at outreach sites in community-based
organizations around New York City. n138 This effort, which helps families keep their homcs, obtain essential medical
care, qualify for emergency food benefits, and more, has heen funded by a local anti-poverty foundation. n139
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Coneerned about the needs of New York's large immigrant popalation, the foundation added funding to ensure that legal
assistance would be provided to immigrants regardless of immigration [*710] status. 1140 Because of the restriction
on non-LSC money, however, Legal Services NYC could not seck this added funding from the foundation to expand
this successfisl community-based outreach program. n141

Finally, as is described supra in Part TTLA. 1., the restrictions prohibit legal aid organizations from bringing in
additional revenue throngh court-ordered attorneys' fee awards when they have proven their case, All of these limits are
unjustifiable in a system desperate for funds. :

Conglusion

A growing number of national, state, and local voices have called for reform of the legal services restrictions. Reports
by Access to fustice and legal services commissions in eighteen states have identified lhe restrictions as substantial
barriers to justice. n142 Others have spoken out about the harms of the restrictions, and particularly their application to
non-LSC funds. Describing a lawsuit filed by Oregon against the "program integrity rule," Governor Ted Kulongoski
said: "The important point is that for the first ime a stute is now party to a suit thai attempts 1o free Legal Aid from
restrictions that serve na purpose other than to elose the courthouse door to plaintifs who have no ability to hire private
attorneys." n143

Calls for change have come from across the pelitical spectrum. In 2005, the National Council of the Churches and
thirty-one other faith groups wrote to House leaders requesting that the restriction on non-LSC funds be lifted. n144 The
next year, the National Association of Evangelicals urged Congress to do the same. n145 The removal of restrictions
has become a priority for the civil rights community as well. n146 The recently introduced [*711] Civil Access to
Justice Act of 2000 would ease the most troubling restrictions put in place in 1996. n147 And the Obama
Aduministration, in its fiscal year 2010 budget, tecommended that Congress Lift three of the major restrictions in the
appropriations processes. Specifically, the President's budget seeks to remove the non-LSC funds restriction and the
restrictions prohibiting programs from using their LSC funds to participate m class actions and receive court-awarded
atlorneys' fees. n148 National groups, slongside allics from the access to justice, faith, and civi} rights communities,
continue to urge Congress to heed the President's recommendations and remove the most cnerous restrictions by fixing
the rider language in the next LSC appropriation. n149

Finally, the national economic crisis makes correction of the LSC restrictions critically important, With
horneowners facing foreclosure at alarming rates and thousands of people losing jobs each month, the need for legal
services is more pressing than ever. n150 Correcting the LSC restrictions would bring in additiona! funds and ensute
that cases could proceed as efficiently as possible. Revitalization of legal services advacacy would protect individuals,
families and communities from ongoing hiarm, and would substantially impreve the delivery of gqual justice in
American courts.

Legal Topies:

For related rescarch and practice matetials, see the folluwing legal topivs:
Banking LawConsumer ProtectionReal Estate Settlement ProceduresKickbacks & Prohibited FeesCivil ProcedureClass
ActionsClass CounselFeesFublic Health & Welfare LawSoctal ServicesLegal Ald

FOOTNOTES:

nl. See Amy Farmer & Jill Tiefenthaler, Explaining the Recent Pecline in Domestic Vialence, 21 Contemp.
Econ. Pol'y 158, 169 (2003); Carroll Seron et al., The Impact of Legal Caunsel on Qutcomes for Poor Tenants in
New York City's Housing Court: Results of a Randomized Experiment, 35 Law & Soc'y Rev. 415, 429 (2001);



346

Page 12
36 Fordham Urb. L.J. 687, *711

see also Rebeca L. Sandefur, Glements of Expertise: Lawyers' Impact on Civil Trial and Hearing Outcornes 3
{Mar. 26, 2008} (unpublished manuscript, on file with the Brennan Center) (concluding that "lawyer-represented
cases are mote than 5-times more likely to prevail in adjudication than cases with self-represented litigants.").

n2. What is LSC?, http://www.Isc.gov/about/lsc.php (last visited April 12,2009) [hereinafier What is L5C?]
(noting that LSC is "the single largest provider of civil lzgal aid for the poor in the ration™).

n3. Legal Servs. Corp., Documenting the Justice Gap in America: The Current Unmet Civil Legal Needs of
Low-Income Americans 5 (2005) fhereinafier Justice Gap].

nd. Id. at 14.
n% Id. at 17,
né. 1d.

n7. See Deborah L. Rhode, Access to Justice 104 {2004) (noting that the "current legal aid structure denies
assistance Lo Lhe politically unpopular groups who are feast able to do without it and blocks the strategies most
likely to address the root ¢auscs of cconamic deprivatisn).

n8. See Omnibus Consolidated Rescissions & Appropriations Act of 1996, Pub. L. No. 104-134, § 504(a),
110 Stat. 1321, 1321-53 to 1321-56. Congress has carried forward these restrictions each year by incorporating
them in the annual appropriations rider for LSC.

nd. See id, at 1321-58,

nld. See id, § 504(a) (prohibiting any "entity" that engages in enumerated restricted activities from
receiving LSC funds].



347

Page 13
36 Fordham Urb. L.J. 687, ¥711

nll. See, e.g., Legal Aid Servs. of Or. v. Legal Sexvs. Corp., 561 F. Supp. 2d 1187 (D. Or. 2008); 33
Sullivan ct al. An End to Redundancy? CLS and PLA Anxiously Await Federat Court Ruling on Working
Together, Phila. Law., Fall 2005, at 18,18 {describing dual system set up in Philadelphia).

12, As Deborah L. Rhode has succinetly phrased it, "equal justice under law is one of America's most
proudly proclaimed and widely violated legal principles.” Rhode, supra nots 7, at 3.

nlS:See 42 U.S.C. § 2995 (1977).

nl4. Id.

nis. See id, § 2996¢c.

nl6. See id. § 2996e.

u17. What is LSC?, supra note 2.

nl8. See 42 U.S.C. § 2996f(a)(2)(C) (2006).
n19. What is LSC?, supra note 2.

n20. Legal Scrvs. Corp., Legal Services Corparation Fact Book 2007, at & (2008) [hercinafter Fact Beok
2007], available at hitp://www.lsc.gov/pdfs/factbook2007.pdf.



348

Page 14
36 Fordham Urb. L.J. 687, *711

n2l. What is LSC?, supra note 2.
n22, Fact Book 2007, supta note 20, at 7.

123. Compare id. at 6, with Legal Servs. Corp., 1996 LSC and Non-LSC Funding [hereinafter 1996 LSC]
(on file with the Brennan Center).

n24, See Alan W. Houseman & Linda E. Perle, Ctr. for Law and Soc. Policy, Securing Equal Justice for All:
A Brief History of Civil Legal Assistance in the United States 21 (2007), available at
http://wwwe.clasp.org/publications/tegal_aid_history _2007.pdf,

u25. 42 US.C. § 2996e(d)(5) (1977}. Congress also prohibiled recipients from using LSC and private funds
ta engage in administrative and legislative labbying, unless such representation was "neccssary to the provisien
of legal advice and representation with respect to such client's legal rights.” Recipients were free to engage in
labbying with ather non-LSC government funds, such as funds from tocal and state governments, if the sources
of those funds parmitted such activities, See id. § 2996k,

n26. Id. § 2996f(b)
027, Id. § 2996h.
n23. Id. § 2496(5).

n29. See, e.g., Rubert Hornstein et al,, The Politics of Bqual Justics, 17 4m. U. J. Gender Soc. Pol’ y& L
1089, 1096 (2003); Editorial, A Brazen Assault on Legal Serviccs, N.Y. Times, June 23, 1990, at 22 available
at hitp://www nytimes.com/1990/06/23/opinion/a-brazen-assault-on-legal-services. html.

n30. Alfred 8. Regnery, Actior, Legal Services Corporation and Community Services Administration, in



349

Page 15
36 Fordham Urh. L.J. 687, *711

Mandate For Leadership, Policy Management in a Canservative Administration 1057, 1061-62, 1068 (Charles
L. Heatherly ed., 1981).

n31. Id. at 1061,

n32. Id.

n33. Fact Book 2007, supra note 20, at 7.

n34. See Houseman, supra nate 24, at 36.

n35.. See id,

n36. See id.

n37. See id. at 36-37.

n38. See Omnibus Consolidated Rescissions & Appropriations Act of 1996, Pub. L. No. 104-134, § 504(a),
110 Stat. 1321, 1321-53-1321-56,

n39. See id.

n40, See id.



350

Page 16
36 Fordham Urb. L.J. 687, ¥711

ndl. 42 US.C. § 2996i(c) (1977).

042, Legal Aid Soc'y of Haw. v. Legal Servs. Corp., 961 F. Supp. 1402 (D. Haw. 1997).

n43. See 62 Fed, Reg. 27,695 {May 21, 1997) (to be codified at 45 C.F.R. § 1610) (describing history of the
program infegrity rufe),

nd4. See id.

nd5, See 43 C.F.R. § 1610.8 (1997,

nd6. Closing the Justice Gap: Providing Civil Legal Assistance to Low-Incame Americans; Hearing Before
the 8. Judiciary Comm., | 10th Cong. (2008) {statement of Rebekah Diller), available at
hitp:/fjudiciary senate. gov/hearingsitestimony.cfm?id=3370&wit_id~7200.

n47. Velazquez. v. Legal Servs. Corp., 97 CV 00182, and Dobbins v. Legal Servs. Corp., 01 CV 8371 arc
two combined cases currently pending in the U.S. District Court for the Eastern District of New York. The
author is on of the attorneys representing the plaintiffs in thesc challenges. The current proceedings follow the
issuance of a preliminary injunction on First Amendment graunds against the application of the physical
separation requirement to three New York-based plaintiff legal aid organizations in 2004. Velazguez v. Legal
Services Corp., 349 F. Supp. 2d 566 (E.D.N.Y. 2004). The U.S. Court of Appeals for the Sccond Circuit
subsequently lifted the preliminary injunction and remanded the case to the district caurt, The Second Circuit
ordered the district court to apply a different legal standard ta determine whether the burdens imposed on the
plaintiff legal services programs by the physical scparation requirement cffectively deny them adequate
alternative channels through which to spend their non-LSC funds on the activities prohibited by the funding
restrictions. See Brooklyn Legal Servs. Corp. v. Legal Servs. Corp., 462 F.3d 219 (2d Cir. 2003).

n43. See, e.g., Raun J. Rassmusscn, Affirmative Litigation Under the Legal Services Corporation
Restrictions, 34 Clearinghouse Rev. 428 (2000).

n49. See Brennan Ctr.. for Tustice, The Econamy and Civil Legal Services (2009),



351

Page 17
36 Fordham Urb. L.J. 687, *711

hitp:/fwww.brennancenter.org/content/resource/the_sconomy _ and_civil_legal_services.

n50. It is increasingly acknowledged that the subprime morigage meltdown was not just the result of
objective economic forces but also the product of fraud in the mortgage bisiness. As Sen. Patrick Leahy reccntly
stated when introducing a bill to help federal agencies crack down ‘on mortgage and other financial fraud, law
enforcement cannot keep pace with the number of complaints: "suspicious activity reports alleging martgage
fraud that have been filed with the Treasury Department have increased more than tenfold, from about 5,400 in
2002 to more than 60,000 in 2008." 155 Cong, Rec. 81679, $1682 (2009) (statement of Sen. Leahy).

n51. See Laura K. Abel, Lawyers for the Poor Muzzled in Subprime Mess, Nation, Jan. 16, 2008,
hitp:/fwww.thenation.com/doc/20080128/abet [hereinafter Abel, Lavyers].

n52. See id.

153, See, e.g., Pamela 8. Karlan, David C. Baum Memorial Lecture: Disarming the Private Attomey
General, 2003 U, Ili. L. Rev. 183 {2003).

n54. See, e.g., Duell v. Condon, 84 N.Y.2d 773, 780 (1995}: Maplewaod Mgmi. v. Best, 533 N.Y.5.2d 812,
613-14 (App. Div. 1988); Cal. Legal Servs. Coordinating Comm., California State Justice Plan 2301: Respunse
to LSC Program Letter 2000-1, at 32 (2001) [hereinafter Cal. Tegal Servs.).

055, See Carolyn L: Carter, Nat'l Consumer Law Cir., Consumer Protection in the States: A 50-State Report
on Unfair and Deceptive Acis and Practices Statutes 21 (2009), avaitable at
http:.n’/www.nclc.org/issucs/udapfcontent/UDAP_'Repnrt_FebOS‘,pdf.

n56. 42 U.S.C. § 3613(c)(2) (200£) ("The court, in its discretion, may allow the prevailing party ... a
reasonable attorney's fee and costs."). .

n57. 24 C.F.R. § 3500.21(D(1)(i53) (2009).



352

: Page 18
36 Fordham Urb. L.J. 587, 5711
n58. 15 US.C. §§1601 et scq. (2006),

n39. 15 US.C. § 1639 (2006).

160. Duell v. Condon, 84 N.Y.2d 773, 780 (1995} (describing New York's Real Property Law § 234, which
permiits tenants to obtain attorneys' fees whet a residential lease term permits landlords to collect fees).

n61. Interview with Jessica Attie, Project Ca-Dir., Foreclosuse Prevention Project, 8. Brooklyn Legal Scivs,
(Tan, 22, 2009). .

1n62. Complaint at 1, Overton v. Ameriquest Mortgage Co., No. 05-CV-4715 (ED.N.Y. Oct. 6, 2005). .
n63. I at 7.

néd, [d. aL 9.

ne3. Id. at 2.

nG6. Intervicw with Jessica Attie, supra note 61,

né7. Id.

nés. Id.



353

Page 19
36 Fordham Urb. L.J. 687, *711

n69. Id.

170. Memorandum from Dorothy Herrera Settlage, Legal Atd Found. of L.A., to Dennis Rockway, Legal
Aid Found. of L.A. {Jan. 26, 2009) (on file with the Brennan Center).

n7l. Cal. Civ. Code § 2945(c)(1) (West 1980).

n72. Memorandum from Dorothy Herrera Settlage, suprav nate 70,

n73. Fnterview with Adrienne Worthy, Executive Dir. of Legal Aid of W. Va. {(Apr. 15, 2009).

074, Cal, Legal Servs. Coordinating Comm., supra note 54, at 32,

u75.1d.

176. See Joshua D. Blank & Eric A. Zacks, Dismissing the Class: A Practical Approach to the Class Action
Resiriction on the Legal Serviccs Corporation, f10 Penn §t. L. Rev. 4, 10-14 (2005).

n77. 8ee id, ar 11 (describing case brought by the Tennessee Justice Center).

w78, See David S. Udell, The Legal Services Restrictions: Lawyers in Florida, New York, Virginia and
Oregon Describe the Costs, 17 Yale L. & Pol'y Rev. 337, 340-41 (1998).

n79. Sec id. af 347.



354

Page 20
36 Fordham Urb. L.J. 687, *711

80, See Brennan Cir. far Justice, Reports from Gighteen States Tlave Identificd Federal Restrictions as a

Barrier to Justice (2009), available at http:/Mbrennan. 3edn. net/fc661 8922cc8c403e_Ohm6bnsdj.pdf.

n81. N.C. Legal Servs. Planning Council, North Carolina Statewide Legal Needs Assessment 2003, at 49
{2003), availahle at hutps://www legalaidnc.org/Public/Participate/Legal_Serv
ices_Community/Planning_Council/NC%20Statewide®20 Needs%20A ssessment%2003 %20:24%2003 pdf.

132, Barkley v. Olympia Mortgage Co., Nos. 04 C¥ 873, 2007 WL 2437810 (EDN.Y. Aug. 22, 2007).

n83. Id. at 1.

né4, Id,

n85. Id. at 2.

n86. Id. at 23.

n&7. See generally Rarbara Gault et al., Prospects far Low-Income Mothers' Economic Survival Under
Welfare Reform, 28 Publius 175 (2008) {describingthe effects of welfare reform laws and policies on
low-income mothers); Christapher Mazzeo ct al., Work-First or Work-Only: Welfare Reflorm, State Policy, and
Access to Postsecondary Education, 586 Annals Am. Acad. Pol. & Soc, Sci, 144 (2003) (describing the effects
aof welfare reform and state implementation on educational attainment of low-income people).

n88. Abel, Lawyers, supra note 51.

p89. Interview with Kathleen Skuliney, Project At'y, Foreclosure Legal Assistance Project, Legal Aid
Bureau (Feb. 23, 2009).



355

Page 21
36 Fordham Utb. L.J. 687, *711

n90. See 45 C.F.R. § 1612.6 (1997}

n91, Abel, Lawyers, supra note 51.

n92. Sce, &.g., Andy Roscn, Foreclosurs Reform Bills Take Stage in Maryland Legislature, Daily Rec., Feb.
6, 2008, http://ﬁndarticles‘com/p/articles/mi_qnf#l83.’55_2 0080206/ai_n2}226608.

n93. Interview with Kathleen Skullney, supra note 89.

n94. 1d.

195. See Omnibus Consolidated Rescissions & Approptiations Act of 1996, Tub. L. No. 104-134, §
504(s)(113, 110 Stat, 1321, 1321-53 ta 1321-55.

1n96. See Rhode, supra note 7, at 115-16.

n97. See, e.g., The Legal Aid Safety Met: A Report on the Legal Needs of Low-Income Tllinoisans 170, 181
(2005), available at http://www.equaljusticcillinnis‘org/docs/ LegalNceds.pdf (describing lack of
non-LSC-funded legal aid organizations outside urban cenkers of the state).

n98. See § 5¢4(a)(11).

1n99. See Press Release, Legal Servs. Corp., Temporary Forestry ‘Warkers Now Eligible for LSC-Funded
Services {(Jan. 10, 2008), available at hitp://wrw.lsc.gov/pressiupdates_ 2008 _detail_T220_RO.php.



356

Page 22
36 Fordham Urb. L.J. 687, *711

0100. See id.

n101. See Hearing Before the Subcomm. On Immigration, Citizenship, Refugees, Border, Security, and
International Law Membetship of the H. Comm. on the Judiciary, 110th Cong. {2008) (statement of George
Miller, Chairman of the Education and Labar Comm.), availgble at ’
hitp:/fjudiciary.house.gov/heatings/pdfiMiller0804 1 6.pdf.

n102. See Mary Bauer, 8. Poverty Law Ctr., Close to Slavery: Guestworker Programs in the United States
31 (2007), available at hitp://www.splcenter.org/pdf/static/ Close_to_Slavery.pdf.

nt03. See No Federal Programs Ensure 1,8, Workers Are Reeruited First Befote Employers 1lited From
Abroad?: Hearing Before the H. Comm. on Education and Labor, 100th Cong. 90 (2008) {(statement of Javier
Riojas, Branch Manager, Tex. RioGrande Legal Aid), available at
hitp://frwebgate.access.gpo.gov/egi-bin‘getdoc.cgi?dbname—11 0_housc _hearings&docid=f41982, wais.

n104, See id.

nl05. See id.

nd6. See id.

nl107. See Ginnibus Consalidated Rescissions & Appropriations Act of 1996, Pub. L. No. 104-134, §
504(a)(15).

nl08. See, e.g., Rhode, supra nate 7, at 116; The 20607 Assessment of Civil Legal Needs and Barriers of
Low-and Moderate-Income Peaple in Hawai'i II-24 (2007) [hereinafter The 2007 Assessment), available at
http:/fwrww.hsba.org/resources?l/ Documents/Acerss%2tho%20]ustice.pdf.



357

Page 23
36 Fordham Urb. L.J. 687, #711

n109. Mich. Prison Reentry Initiative, The Three-Phase, Decision-Point MPRI Model,
hitp:/fwww.michpri.comdindex. php?page=how-it-works (last visited Apr. 12, 2009).

nl110. 1d.

nlll. Id.

nl12. See § 504(;)(15).

n.l 13. Interview with Miriam Aukerman, Reentry Law Projecf Dir., Legal Aid of W. Mich. (Apr. i35, 2009).

nll4. 1d.

nl15. The 2007 Assessment, supra notc 108, at 11-24.

nl16. See Office of Mgmt, & Budget, Circular No. A-122: Cost Principles for Non-Profil Organizations,
available at http://www.whitshouse.gov/omb/circulars/al22/a122 html (setting forth accounting requirements for
recipients of federal grants).

nll7. Seeid.
nl18. Scc Velazquez v, Legal Serv. Covp,, 349 F. Supp, 2d 366, 607 (E.DN.Y. 2004).

n119. Exce. Order Mo, 13279, 67 Fed. Reg. 77,141 (Dee. 12, 200R); White House Office of Faith-Based &
Cmty. Initiatives, Guidance to Faith-Based and Community Organizations on Partnering With the Federal
Govemment (2002) [bereinafter Faith-Based], available at



358
Page 24

36 Fordham Urb. L.J. 687, *711

www.ethiesinstitute.com/pdfFaith%20Based%20Federal %20 Grants.pdf. This Article takes no pasition on
whether the Faith-Based Initiative enables the government to fulfill its constitutional obligations.

ni20. See, ¢.g., Lee v. Weisman, 345 U.S. 577, 609 (1992) ("Our cases have prohibited government
endorsement of religion, its sponsarship, and active involvement in religion, whether or not citizens werc
coerced to conform.").

ni2l. Exec. Order No. 13,279, 67 Fed. Reg. 77,141, Faith-Based, supra note 119.

nl22. Exec. Order No. 13,279, 67 Fed. Reg. 77,14/, Faith-Based, supra note 119,

n123. See, e.g., Gideon v. Walnwright, 372 LIS, 335 (1953).

n124. Laura K. Abel, Drawing Lines for Dotlar, Legal Times, Sept. 30, 2002, at 62, availablc at
hitp:/fwwvw brennancenter.org/page/-/Justice/DrawingLinesforDotlars. pdf.

nl25. Id.

n126. See Federal Policy, [Stem Cell Information], hitp://stemcells.nih.govipolicy/ defaultpage.asp (last
visited Oct. 9, 2008) {on file with authar), The restrictions on federally funded stem cell research have since
been further eased by the Obama Administration. See Exec. Order No. 13,505, 74 Fed. Reg. 1{,667 (Mar. 9,
2009), available at hitp:/www. white
house povithe_press_office/Removing-Barriers-to-Responsible-Soientific-Research-Involving-Human-Stem-
Cells/. :

ni127. When lawyers hold clients' funds that are either nominal in amount, or expected to be held only for a
short term, they must place the funds in an interest-bearing "TOLTA account," Pursuaal to statc law, the intersst
from these accounts are pooled (note: such interest wonld not exist but for such pooling) and used to fund civil
legal aid [or low-incume people and to fund improvements to the justice system, More information ts available
at IOLTA.org Leadership for Greaker Justice, http//www.iolta.org/ (last visited Apr. 12 2009).



359

Page 25
36 Fordham Urb. L.J. 687, *711

n128. See Legal Servs. Corp., Legal Services Corporation Fact Bpok 2006, at 14 (2007) [hereinafter Fact
Book 2006], available at http:/fwww.rin.Isc. gov/Rinboard/2006 FactBuook.pdf,

1n129. Fact Book 2007, supra note 20, at 6,

n130. Justice Gap, supra note 3, at 2.

1131, Tn 2007 dollars, nen-LSC funding increased from § 276 million in 1996 to $ 490 million in 2007,
while LSC funding decreased from § 408 million in 1996 te % 354 million in 2007 {dollar amounts adjusted for
inflation using CPI Inflation Calculator, http://data.bls.gov/egi-bin/cpicale.pl). See Fact Book 2007, supra note

.20, at 6; 1996 LSC, supra note 23.

n132. See Fact Book 2006, supra niote 128, at 9. The "legal aid programs” discussed here include oaly those
programs that received some LSC funding,

nl33. Seeid. a1 13-14.

n134. See, e.&., Legal Aid Servs. of Oregon v. Legal Servs. Corp., 561 F. Supp. 2d 1187 (D. Or. 2008);
Sullivan, supra note 11, at 19 (describing a dual system set up in Philadelphia}.

nl35. See 45 CFR § 1610.5(a} (1597).

n136. See Legal Aid Servs. of Oregon, 561 F. Supp. 2d ar 1201,

1137, E-mail from Andrew Scherer, Executive Dic., Legal Scrvs, NY.C,, to Rebekah Diller (Feb. 14, 2007,
17:57 EST) (on file with author).



360

Page 26
36 Fordham Urb. L.J. 687, *711

n138. Legal Servs. NYC, Single Stop, http:Awwy.legalservicesnyc.org/index.php?option
=con1_contentétask=view&id=37&llemid=66 (last visited Apr. 19, 2009).

nl139.1d.

nl40, E-mail fram Andrew Scherer, supra nate 137,

nl41. Id.

nl42. See Brennan Ctr. for Justice, supra note 80,

nl143. Govemnor Ted Kulongoski, Guardians of Democracy: Public Service and the Rule of Law, Robert
Abrams Public Service Lecture at NYU Law School (Tan. 23, 2008), availablc at
http://www.oregon.gav/Gov/speech/speech_012306.shtml,

ni44. Letter from Nat'l Ass'n of Evangelicals, to U.S. Senators Richard C. Shelby and Barhara A. Mikulski
(July 13, 2006), available at htip://www.brennancenter.arg/page/-'d/download_file_36360.pdf: Letter from
Prison Fellowship, to U.S. Representatives Frank . Wolf and Jose E. Serrano (Tune 7, 2004), available at
htip://www.brennan center.0rg;’dynam1'c.-’subpages.-'lene1%20to%20congress%20reentry%20 legal%20aid.pdf.

nl45. See Letter from Reverend Richard Cizik, Vice President for Governmental Affairs, Nat'l Ass'n of
Evangelicals, to 11.8. Representatives Frank R, Wolf and Alan B. Mollohan July 13, 2006} (on file with the
Brennan Center for Justice).

nl46. See Rebekah Diller, Ctr. for Am. Progress Astion Fund, Restoring Legal Aid for the Poor: Our Nation
Needs 4 Robust Legal Setvices Corporation (2008), available at
http://www americanprogressaction.org/issucs/2008/changeforamer ica/pdfilegal_services.pdf.



361

Page 27
36 Fordham Urb. L.J. 687, *711

ni47. See 8. 718, 111th Cong. (2009) {eliminating, inter alia, the restriction on non-LSC funds and
attorneys' fees and casing limits on class actions, administrative and Icgislative advacacy, and representation of
prisoners and documented immigrants).

n148. See Budget of the U.S. Government, Fiscal Year 2010 Appendix, at 1243 (May 8, 200%), available at
http:waw.whitehousc.guv/nmbfbudgct/fyIZO1().n'ﬂssets."appcndix.pdf

n149. See, e.g., Joint letter to Senators Mikulski and Shelby and Represcntatives Mollohan and Wolf (May
4, 2009), available at htip://www brennancenter.org/page/-/Justice/020508. LegalServicesSign-onLir.pdf.

n150. See Press Release, RealtyTrac, Detroit, Stockton, Las Vegas Post Highest 2007 Metro Foreclosure
Rates (Feb. 13, 2008), available at http://www.realtyteac.com/
ContentManagement/pressrelease.aspx?ChannelID=2&ItemID=4119 &acent=64847 (reporting a 79% increase
in the percent of U.S. households filing for foreclosure between 2006 and 2007). The Bureau of Labor Statistics
reports that, frem March 2007 to March 2009, the unemplayment ratc has risen 4.1% 10 8.5%. See Bureau of
Labor Statistics, T,abor Force Statistics from the Current Population Survey,
http://data,bls.gov/PDQ/serviet/SurveyOutput Servlet?data_tooi=latest_numbers&series_ id=LNS14000000 (last
visited May 15, 2009). The U.8. Census Buresu reports a 0.2% increasc in the number of Americans living at or
below 125% of the federal poverty line in 2007 as compared to 2006 (not statistically significant}. See Bureau of
Labar Statistics & U.S. Census Burean, Annual Social and Economic (ASEC) Supplement,
Ditp://pubdb3.census.gov/macro/032007/pov/new01_I125_ D1.him and
hitp:/fpubdb3.census.gov/macro/032006/pov/new01_125_ 01.htm (last visited May 15, 2009).




		Superintendent of Documents
	2010-09-27T13:48:39-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




