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PROTECTING EMPLOYEES AND RETIREES IN
BUSINESS BANKRUPTCIES ACT OF 2010

TUESDAY, MAY 25, 2010

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:05 a.m., in
Room 2142, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Delahunt, Watt, Lofgren, Scott,
Chu, Franks, Jordan, Coble, and Issa.

Staff Present: (Majority) James Park, Counsel; Andrés Jimenez,
Staff Assistant; and (Minority) Daniel Flores, Counsel.

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law will come to
order. Without objection, I shall be authorized to declare a recess
to the hearing.

I now recognize myself for a brief statement. Congress enacted
Chapter 11 of the Bankruptcy Code to give all interested parties
a say in how a struggling business should be reorganized. In the-
ory, financial returns and sacrifices should be shared in an equi-
table manner.

In the 110th Congress, this Subcommittee conducted three hear-
ings on how American workers and retirees are treated in cases
under Chapter 11. These hearings revealed that Chapter 11 may
not be working as we intended, with some businesses using the
bankruptcy process to bust unions and deprive retirees of hard-won
wages and benefits, while at the same time paying their executives
outrageous amounts of money; millions and millions and millions
of dollars.

Even prior to the country’s recent economy troubles, workers and
retirees had been hit very hard by the growing number of corporate
bankruptcies. Working families have been asked, and in many
cases forced to make substantial sacrifices including cuts in pay
and benefits and wholesale default by their bankrupt employers on
their pension obligations.

To pick just one example, United Airlines successfully convinced
a bankruptcy court to terminate its collective bargaining agree-
ments with new, harsher terms implemented in their place. United
pilots had to take a 30-percent pay cut, less job security, harsher
work rules, and a terminated pension plan. They were also forced
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to call the company’s telephones and be put on hold for a long time,
like customers are too, and be intermittently told which button to
push.

United employees faced the threat of personal bankruptcy, a loss
of retiree medical benefits and other significant financial hardship,
after having devoted years of their lives to their company. Sadly,
this story seems to repeat itself through many cases in many dif-
ferent industries.

The sting of these sacrifices may have been slightly easier for
workers and retirees to stomach were it not for the fact that these
same bankrupt employers would be paying their CEOs and other
senior management executives almost what could conservatively be
called obscene amounts of compensation.

These are the reasons why I am an original cosponsor of the
House dJudiciary Committee Chairman John Conyers’ bill, H.R.
4677, the “Protecting Employees and Retirees in Business Bank-
ruptcies Act” which makes urgently needed changes to the Bank-
ruptcy Code to ensure that the interests of workers and retirees
are protected in corporate bankruptcies and to ensure that execu-
tive compensation is reasonable and fair.

[The bill, H.R. 4677, follows:]



111t CONGRESS
220 H, R, 4677

To amend title 11, United States Code, Lo improve protections [or employees

Mr.

and retirees in business bankrupteics.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 24, 2010
ConyERS (for himself, Mr. ComeN, Mr. NaDLER of New York, Mr.
HARE, Mr. FriNER, Mr. DrLAFUNT, Ms. BarDwWIN, Mr. KENNEDY, Mr.
Trrovwesor of Mississippi, Ms. SvrroN, Mr. Kiper, Ms. Crro, Me
MicHAUD, Mr. JOHNSON of Georgia, Mr. GEORGE MILLER of California,
Mr. ITanL of New York, Mr. Sizes, and Mr. Ryan of Ohio) introduced
the following bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 11, United States Code, to mmprove protec-
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tions for emplovees and retirees in business bankrupteies.

Be it enacted by the Senate and IHouse of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This Act may be cited as the
“Protecting Employees and Retirees in Business Bank-
rupteies Act of 20107,

The table of contents of

(b) TABLE OF CCONTENTS.

this Aet 1s as follows:
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2
. 1. Short title; table of contents.
2. Findings.

TITLE I—IMPROVING RECOVERIES FOR EMPLOYEES AND
RETIREES

. 101. Increased wage priority.

. 102, Claim for stock value losses in defined contribution plans.
. 103. Priority for severance pay.

. 104. Financial returns for employees and retirees.

. 105, Priority for WARN Act damages.

TITLE II—REDUCING EMPLOYELS AND RETIREES LOSSES

201. Rejection ol colleclive bargaining agreements.

202, Payment of insurauce benefils Lo relired employees.
203. Protection of employee benefits in 4 sale of assets.
204. Claim for pension losses.

205. Payments by secured lender.

206. Preservation of jobs and benefits.

207. Termimation of exclusivity.

TITLE II—RESTRICTING EXECUTIVE COMPENSATION PROGRAMS

Sec.
Sec.
See.

Sec.
Sec.

SE

301. Executive compensation upon exit from bankruptey.
302. Limitations on executive compensation enhancements.
303. Assumption of cxecutive benefit plans.

. 304. Reeovery of cxceutive eompensation.

c. 305. Preflerential compensation transler.

TITLE IV—OTIIER PROVISIONS

401. Union proof of claim.
402. Exception from automatic stay.

C. 2, FINDINGS.
The Congress finds the following:

(1) DBusiness bankruptcies have increased
sharply over the past year and remain at high levels.
These bankrupteies include several of the largest
business bankruptey filings in history. As the use of
bankruptey has expanded, job preservation and re-
tirement security are placed at greater risk.

(2) Laws enacted to improve recoveries for em-

«HR 4677 TH
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1 ruptey cases have not kept pace with the inereasing
2 and broader use of bankruptcy by businesses in all
3 sectors of the economy. Ilowever, while protections
4 for emplovees and retirees in bankruptey cases have
5 eroded, management compensation plans devised for
6 those in charge of troubled busiuesses have become
7 more prevalent and are escaping adequate scrutiny.
8 (3) Changes in the law regarding these matters
9 are urgently needed as bankruptey is used to ad-

10 dress increasingly more complex and diverse condi-

11 tions affecting troubled businesses and industries.

12 TITLE I—IMPROVING RECOV-
13 ERIES FOR EMPLOYEES AND
14 RETIREES

15 SEC. 101. INCREASED WAGE PRIORITY.

16 Section 507(a) of title 11, United States Code, is

17 amended—

18 (1) in paragraph (4)—

19 (A) by striking “$10,000” and inserting
20 “$20,0007;

21 (B) by striking “within 180 days”; and

22 (C) by striking “or the date of the ces-
23 sation of the debtor’s business, whichever oc-
24 curs first,”;

25 (2) in paragraph (5)(A), by striking—

«HR 4677 II1
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(A) “within 180 days”; and

(B) “or the date of the cessation of the
debtor’s business, whichever accurs first”; and
(3) in paragraph (5), by striking subparagraph

(B) and inserting the following:

“(B) for each such plan, to the extent of
the number of employees covered by each such
plan, multiplied by $20,000.”.

SEC. 102, CLATM FOR STOCK VALUE LOSSES IN DEFINED
CONTRIBUTION PLANS.
Section 101(5) of title 11, Umnited States Code, is

amended

(1) in subparagraph (A), by striking “or” at
the end;

(2) in subparagraph (B), by inscrting “or”
after the semicolon; and

(3) by adding at thc end the following:

“(C) right or mterest in equity securities
of the debtor, or an affiliate of the debtor, held
in a defined contribution plan (within the mean-
ing of scetion 3(34) of the Hmployee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1002(34))) for the benefit of an individual who
18 not an insider, a senior executive officer, or

any of the 20 next most highly compensated

«HR 4677 TH



Nolie B e N R e S

—_ = = = =
N o N = O

16

-

5
employees of the debtor (if 1 or more are not
insiders), if such securities were attributable to
either employer contributions by the debtor or
an affiliate of the debtor, or elective deferrals
(within the meaning of section 402(g) of the In-
ternal Revenue Code of 1986), and auny earn-
ings thereon, if an employer or plan sponsor
who has commenced a case under this title has
committed fraud with respect to such plan or
has otherwise breached a duty to the partici-
pant that has proximately caused the loss of
value.”.

SEC. 103. PRIORITY FOR SEVERANCE PAY.
Section 503(b) of title 11, United States Code, is
amended—

(1) in paragraph (8), by striking “and” at the
end;

(2) 1 paragraph (9), by striking the pertod and
inserting “; and”’; and

(3) by adding at the end the following:

“(10) severance pay owed to employees of the
debtor (other than to an insider, other senior man-
agement, or a consultant retained to provide scrvices
to the debtor), under a plan, program, or policy gen-

erally applicable to employees of the debtor (but not

«HR 4677 TH
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SEC.

6
under an individual contract of employment), or
owed pursuant to a collective bargaining agreement,
for layoff or termination on or after the date of the
filing of the petition, which pay shall be deemed
earned in full upon such layoff or termination of em-
ployment.”.
104. FINANCIAL RETURNS FOR EMPLOYEES AND RE-
TIREES.

Section 1129(a) of title 11, United States Code is

amended—

(1) by adding at the end the following:

“(17) The plan provides for recovery of dam-
ages payable for the rejection of a colleetive bar-
gaining agreement, or for other financial returns as
negotiated by the debtor and the authorized rep-
resentative under section 1113 (to the extent that
such returns are paid under, rather than outside of,
a plan).”’; and

(2) by striking paragraph (13) and inscrting
the following:

“(13) With respect to retiree benefits, as that
term is defined in section 1114(a}), the plan—

“(A) provides for the continuation after its
effective date of payment of all retiree benefits

at the level established pursuant to subsection

«HR 4677 TH
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7
(e)(1)(B) or (g) of section 1114 at any time be-
fore the date of confirmation of the plan, for
the duration of the period for which the debtor
has obligated itself to provide such benefits, or
if no modifications are made before confirma-
tion of the plan, the continuation of all such re-
tiree benefits mamtained or established in whole
or in part by the debtor before the date of the
filing of the petition; and

“(B) provides for recovery of claims arising
from the modification of retiree benefits or for
other financial returns, as negotiated by the
debtor and the authorized representative (to the
extent that such returns are paid under, rather

than outside of, a plan).”.

SEC. 105. PRIORITY FOR WARN ACT DAMAGES.
Scetion 503(b)(1)(A)(G1) of title 11, United States

Code 1s amended to read as follows:

“(i1) wages and benefits awarded pur-
suant to a judicial proceeding or a pro-
cceding of the National Labor Relations
Board as back pay or damages attributable
to any period of time occurring after the
date of commencement of the case under

this title, as a result of a violation of Fed-

«HR 4677 TH
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3
eral or State law by the debtor, without re-
gard to the time of the occurrence of un-
lawful conduct on which the award is
based or to whether any services were ren-
dered on or after the commencement of the
case, wcluding an award by a court under
section 2901 of title 29, United States
Code, of up to 60 days’ pay and benefits
following a layoff that occurred or com-
menced at a time when such award period
includes a period on or after the com-
mencement of the case, if the court deter-
mines that payment of wages and benefits
by reason of the operation of this clause
will not substantially inercasc the prob-
ability of layoff or termmation of current
cmployees or of nonpayment of domestie
support obligations during the case under

this title.”.



W

e e

NoRE I e

10
11

13
14
15
16
17
18
19
20
21
22
23
24

11

9
TITLE II—REDUCING EMPLOY-

EES’ AND RETIREES’ LOSSES

SEC. 201. REJECTION OF COLLECTIVE BARGAINING AGREE-
MENTS.

Scetion 1113 of title 11, United States Code, is
amended by striking subsections (a) through (f) and in-
serting the following:

“(a) The debtor in possession, or the trustee if one
has been appointed under this chapter, other than a trust-
ee in a case covered by subchapter IV of this chapter and
by title I of the Railway Labor Act, may reject a collective
bargaining agreement only in accordance with this section.
Hereinafter in this section, a reference to the trustee in-
cludes a reference to the debtor in possession.

“(b) No provision of this title shall be construed to
permit the trustee to unilaterally termimate or alter any
provision of a collective bargaining agreement hefore com-
plying with this section. The trustee shall timely pay all
monetary obligations arising under the terms of the collec-
tive bargaining agreement. Any such payment required to
be made before a plan confirmed under section 1129 is
effective has the status of an allowed administrative ex-
pense under section 503,

“(e)(1) If the trustee seeks modification of a collee-

tive bargaining agreement, then the trustee shall provide

*HR 4677 IH
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notice to the labor organization representing the employ-
ees covered by the agreement that modifications are being
proposed under this section, and shall promptly provide
an initial proposal for modifications to the agreement.
Thereafter, the trustee shall confer in good faith with the
labor organization, at reasounable times and for a reason-
able period n light of the complexity of the case, in at-
tempting to reach mutually acceptable modifications of
such agreement.

“(2) The initial proposal and subsequent proposals
by the trustee for modification of a ecollective bargaining
agreement shall be based upon a busiuess plan for the re-
organization of the debtor, and shall refleet the most com-
plete and reliable information available. The trustee shall
provide to the labor organization all information that is
relevant for negotiations. The court may enter a protective
order to prevent the disclosure of information if diselosure
could compromise the debtor’s position with respect to its
competitors in the industry, subject to the needs of the
labor organization to evaluate the trustee’s proposals and
any application for rejection of the agreement or for in-
terim relief pursuant to this section.

“(3) In consideration of Ifederal policy encouraging
the practice and process of collective bargaining and

recognition of the bargained-for expectations of the em-

«HR 4677 TH
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1 ployees covered by the agreement, modifications proposed

2 by the trustee

3

o oo ~ [#) N ESN

10
11
12
13
14
15
16
17
18
19
20
21
22
23

“(A) shall be proposed only as part of a pro-
gram of workforce and nonworkforce cost savings
devised for the reorganization of the debtor, includ-
g savings 1l management persornel costs;

“(B) shall be limited to modifications designed
to achieve a specified aggregate financial contribu-
tion for the employees covered by the agreement
(taking into consideration any labor cost savings ne-
eotiated within the 12-month period before the filing
of the petition), and shall be not more than the min-
imum savings cssential to permit the debtor to exit
bankruptey, such that confirmation of a plan of re-
organization is not likely to be followed by the hg-
uidation, or the need for further financial reorga-
nization, of the debtor (or any successor to the debt-
or) in the short-term; and

“(C) shall not be disproportionate or overly bur-
den the employees covered by the agreement, either
in the amount of the cost savings sought from such
employees or the nature of the modifications.

“(d)(1) If, after a period of negotiations, the trustee

24 and the lahor organization have not reached an agreement

25 over mutually satisfactory modifications, and further ne-

«HR 4677 IH
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gotiations are not likely to produce mutually satisfactory
modifications, the trustee may file a motion seeking rejec-
tion of the collective bargaining agreement after notice
and a hearing. Absent agreement of the parties, no such
hearing shall be held before the expiration of the 21-day
period beginnmng on the date on which notice of the hear-
g 18 provided to the labor organization representing the
employees covered by the agreement. Only the debtor and
the labor organization may appear and be heard at such
hearing. An applieation for rejection shall seek rejection
effective upon the entry of an order granting the relief.

“(2) In consideration of Federal policy encouraging
the practice and process of collective bargaining and in
recognition of the bargained-for expectations of the em-
ployees covered by the agreement, the court may grant a
motion seeking rejection of a collective bargaining agree-
ment only if, based on ¢lear and convineing evidenee—

“(A) the court finds that the trustee has com-
plied with the requirements of subsection (e);

“(B) the court has considered alternative pro-
posals by the labor organization and has coneluded
that such proposals do not meet the requirements of
paragraph (3)(B) of subscction (¢);

“(C) the court finds that further negotiations

regarding the trustee’s proposal or an alternative

*HR 4677 IH
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1 proposal by the labor organization are not likely to
2 produce an agreement;

3 “(D) the court finds that implementation of the
4 trustee’s proposal shall not—

5 “(1) cause a material diminution in the
6 purchasing power of the employees covered by
7 the agreement;

8 “(ii) adversely affect the ability of the
9 debtor to retain an experienced and qualified
10 workforce; or
11 “(i1) impair the debtor’s labor relations
12 such that the ability to achieve a feasible reor-
13 ganization would be compromised; and

14 “(E) the eourt concludes that rejection of the
15 agreement and immediate implementation of the
16 trustee’s proposal is essential to permit the debtor to
17 exit bankruptey, such that confirmation of a plan of
18 reorganization is not likely to be followed by lquida-
19 tion, or the need for further timancial reorganization,
20 of the debtor (or any successor to the debtor) in the
21 short term.
22 “(3) If the trustee has implemented a program of in-

23 centive pay, bonuses, or other financial returns for insid-
24 ers, senior executive officers, or the 20 next most highly

25 compensated employees or consultants providing services

*HR 4677 IH
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to the debtor during the bankruptcy, or such a program
was Implemented within 180 days before the date of the
filing of the petition, the court shall presume that the
trustee has failed to satisfy the requirements of subsection
(@)(3)C).

“(4) In no case shall the court enter an order reject-
ing a collective bargaining agreement that would result in
modifications to a level lower than the level proposed by
the trustee in the proposal found by the court to have com-
plied with the requirements of this section.

“(5) At any time after the date on which an order
rejecting a collective bargaining agreement is entered, or
in the case of an agrcement entered into between the
trustee and the labor organization providing mutually sat-
isfactory modifications, at any time after such agreement
has been entered inte, the labor organization may apply
to the court for an order sccking an inercase in the level
of wages or benefits, or relief from working conditions,
based upon ehanged circumstances. The court shall grant
the request only if the increase or other relief is not incon-
sistent with the standard sct forth in paragraph (2)(K).

“(e) During a period in which a collective bargaining
agreement at issuc under this section continues in cffect,
and if essential to the continuation of the debtor’s busi-

ness or in order to avoid irreparable damage to the estate,

«HR 4677 TH
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the court, after notice and a hearing, may authorize the
trustee to implement interim changes in the terms, condi-
tions, wages, benefits, or work rules provided by the collec-
tive bargaining agreement. Any hearing under this sub-
section shall be scheduled in accordance with the needs
of the trustee. The implementation of such interim
changes shall not render the application for rejection
noot.

“(f) Rejection of a collective bargaiming agreement
coustitutes a breach of the agreement, and shall be effec-
tive no earlier than the entry of an order granting such
relief. Notwithstanding the foregoing, solely for purposes
of determining and allowing a claim arising from the rejee-
tion of a collective bargaining agreement, rejection shall
be treated as rejection of an excceutory contract under see-
tion 365(g) and shall be allowed or disallowed in accord-
ance with scetion 502(g)(1). No claim for rejeetion dam-
ages shall be limited by section 502(b)(7). Economic self-
help by a labor organization shall be permitted wpon a
court order granting a motion to reject a collective bar-
gaining agreement under subscction (d) or pursuant to
subsection (e), and no provision of this title or of any other
provision of Ifederal or State law may be construed to the

contrary.
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“(g) The trustee shall provide for the reasonable fees
and costs incurred by a labor organization under this sec-
tion, upon request and after notice and a hearing.

“(h) A collective bargaining agreement that is as-
sumed shall be assumed in aceordance with section 365.”.
SEC. 202. PAYMENT OF INSURANCE BENEFITS TO RETIRED

EMPLOYEES.

Section 1114 of title 11, United States Code, 1s
amended—

(1) in subsection (a), by iuserting “, whether or
not the debtor asserts a right to unilaterally modify
such payments under such plan, fund, o program”
hefore the period at the end;

(2) in subsection (b)(2), by inserting after “sec-
tion” the following: “, and a labor organization serv-
ing as the authorized representative under sub-
seetion (e¢)(1),”;

(3) in subsection (f), by striking “(f)” and all
that follows throngh paragraph (2) and inserting the
following:

“()(1) If a trustee secks modification of retiree bene-
fits, then the trustee shall provide a notice to the author-
ized representative that modifications are being proposed
pursuant to this seetion, and shall promptly provide an

initial proposal. Thereafter, the trustee shall confer in
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good faith with the authorized representative at reason-
able times and for a reasonable period in Light of the com-
plexity of the case in attempting to reach mutually satis-
factory modifications.

“(2) The imitial proposal and subsequent proposals
by the trustee shall be based upon a business plan for the
reorganization of the debtor and shall reflect the most
complete and reliable information available. The trustee
shall provide to the authorized representative all informa-
tion that is relevant for the negotiations. The court may
enter a protective order to prevent the disclosure of infor-
mation if disclosure could compromise the debtor’s posi-
tion with respeet to its competitors in the industry, subject
to the needs of the authorized representative to evaluate
the trustec’s proposals and an application pursuant to
subsection (g) or (h).

“(3) Modifications proposed by the trustee—

“(A) shall be proposed only as part of a pro-
gram of workforece and nonworkforce cost savings
devised for the reorganization of the debtor, includ-
ing savings in management personnel costs;

“(B) shall be limited to modifications that are
designed to achieve a specified aggregate financial
contribution for the retiree group represented by the

anthorized representative (taking into consideration
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any cost savings implemented within the 12-month

period before the date of filing of the petition with

respect to the retiree group), and shall be no more
than the minimum savings essential to permit the
debtor to exit bankruptey, such that confirmation of

a plan of reorganization is not likely to be followed

by the ligmdation, or the need for further finanecial

reorganization, of the debtor (or any successor to
the debtor) in the short term; and

“(C) shall not be disproportionate or overly bur-
den the retiree group, either in the amount of the
cost savings sought from such group or the nature
of the modifications.”;

(4) in subsection (g)—

(A) by striking “(g)” and all that follows

through the semicolon at the end of paragraph

(3) and inserting the following:

“(g)(1) If, after a period of negotiations, the trustee
and the authorized representative have not reached agree-
ment over mutually satisfactory modifications and further
negotiationg arc not likely to produce mutually satistac-
tory modifications, then the trustee may file a motion
sceking modifications in the payment of retirce benefits
after notice and a hearing. Absent agreement of the par-

ties, no such hearing shall be held before the expiration
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of the 21-day period beginning on the date on which notice
of the hearing is provided to the authorized representative.
Only the debtor and the authorized representative may ap-
pear and be heard at such hearing.

“(2) The court may grant a motion to modify the
payment of retiree benefits only if, based on clear and con-
vineing evidence—

“(A) the court finds that the trustee has com-
plied with the requirements of subsection (f);

“(B) the court has considered alternative pro-
posals by the authorized representative and has de-
termined that such proposals do not meet the re-
quircments of subscection (£)(3)(B);

“(C) the eourt finds that further negotiations
regarding the trustee’s proposal or an alternative
proposal by the authorized representative are not
likely to produce a mutually satisfactory agreement;

“(D) the court finds that implementation of the
proposal shall not ecause irreparable harm to the af-
fected retirees; and

“(18) the court concludes that an order granting
the motion and immediate implementation of the
trustee’s proposal is essential to permit the debtor to
exit bankruptey, such that confirmation of a plan of

reorganization is not likely to be followed by liquida-
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tion, or the need for further financial reorganization,

of the debtor (or a successor to the debtor) in the

short term.

“(3) If a trustee has implemented a program of in-
centive pay, bonuses, or other financial returns for ingid-
ers, senior executive officers, or the 20 next most hughly-
compensated employees or consultants providing services
to the debtor during the bankruptey, or such a program
was implemented within 180 days before the date of the
filing of the petition, the court shall presume that the
trustee has failed to satisfy the requirements of subpara-
graph (£)(3)(C).”; and

(B) by striking “except that in no ecase”
and mserting the following:

“(4) In no case”’; and

(5) by striking subsection (k) and redesignating

subscetions (1) and (m) as subscetions (k) and (1),

respectively.

SEC. 203. PROTECTION OF EMPLOYEE BENEFITS IN A SALE
OF ASSETS.

Scetion 363(b) of title 11, United States Code, is
amended by adding at the end the following:

“(3) In approving a sale under this subscetion, the
court shall consider the extent to which a bidder has of-

fered to maintain existing jobs, preserve terms and condi-
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tions of employment, and assume or match pension and
retiree health benefit obligations in determining whether
an offer constitutes the highest or best offer for such prop-
erty.”.
SEC. 204. CLAIM FOR PENSION LOSSES.

Section 502 of title 11, United States Code, is
amended by adding at the end the following:

“(1) The court shall allow a claim asserted by an ac-
tive or retired participant, or by a labor organization rep-
resenting such participants, in a defined benelit plan ter-
minated under section 4041 or 4042 of the Employvee Re-
tirement Income Security Act of 1974, for any shortfall
in pension benefits acerued as of the effective date of the
ternunation of such peusion plan as a result of the termi-
nation of the plan and limitations upon the payment of
benefits imposed pursuant to section 4022 of such Act,
notwithstanding any claim asserted and collected by the
Pension Benefit Guaranty Corporation with respect to
such termination.

“(m) The court shall allow a claim of a kind desecribed
in seetion 101(5)(C) by an active or retived participant
in a defined contribution plan (within the meaning of sec-
tion 3(34) of the Employee Retirement Income Sceurity
Act of 1974 (29 U.S.C. 1002(34))), or by a labor organi-

zation representing such participants. The amount of sueh

eHR 4677 IH
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claim shall be measured by the market value of the stock
at the time of contribution to, or purchase by, the plan
and the value as of the commencement of the case.”.
SEC. 205. PAYMENTS BY SECURED LENDER.

Section 506(e) of title 11, United States Code, is
amended by adding at the end the following: “If employees
have not received wages, accerued vacation, severance, or
other benefits owed under the policies and practices of the
debtor, or pursunant to the terms of a collective bargaining
agreement, for services rendered on aud after the date of
the commencement of the case, then such unpaid obliga-

tions shall be deemed neces

sary costs and expenses of pre-
scrving, or disposing of, property sccuring an allowed se-
cured claim and shall be recovered even if the trustee has
otherwise waived the provisions of this subscetion under
an agreement with the holder of the allowed secured claim
or a successor or predecessor in interest.”.
SEC. 206. PRESERVATION OF JOBS AND BENEFITS.

Title 11, United States Code, is amended—

(1) by inserting before section 1101 the fol-

Towing:
“SEC. 1100. STATEMENT OF PURPOSE.

“A debtor commencing a ease under this chapter

shall have as its prineipal purpose the reorganization of

its business to preserve going concern value to the max-
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1 imum extent possible through the productive use of its as-
2 sets and the preservation of jobs that will sustain produe-

3 tive economic activity.”’;

4 (2) in section 1129(a), as amended by section
5 104, by adding at the end the following:
6 “(18) The debtor has demonstrated that the re-
7 organization preserves going concern value to the
8 maximum extent possible through the productive use
9 of the debtor’s assets and preserves jobs that sustain
10 productive economic activity.”;
11 (3) in section 1129(¢), by striking the last sen-
12 tence and inserting the following: “If the require-
13 ments of subsections (a) and (b) are met with re-
14 spect to more than 1 plan, the court shall, in deter-
15 mining which plan to confirm—
16 “(1) consider the extent to which each plan
17 would preserve going concern value through the pro-
18 ductive use of the debtor’s assets and the preserva-
19 tion of jobs that sustain productive cconomic activ-
20 ity; and
21 “(2) confirm the plan that better serves such
22 interests.

23 A plan that incorporates the terms of a settlement with

24 a labor organization representing employees of the debtor
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shall presumptively constitute the plan that satisfies this
subsection.”; and

(4) in the table of sections for chapter 11, by

ingerting the following before the item relating to

section 1101:

“1100. Statement of purpose.”.
SEC. 207. TERMINATION OF EXCLUSIVITY.

Scetion 1121(d) of title 11, United States Code, is
amended by adding at the end the following:

“(3) For purposes of this subscetion, cause for redue-
g the 120-day period or the 180-day period includes the
following:

“(A) The filing of a motion pursuant to section
1113 seeking rejection of a collective bargaining
agreement if a plan based upon an alternative pro-
posal by the labor organization is reasonably likely
to be confirmed within a reasonable time.

“(B) The proposed filing of a plan by a pro-
ponent other than the debtor, which incorporates the
terms of a settlement with a labor organization if
such plan is reasonably likely to be confirmed within

a reasonable time.”.
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TITLE III—RESTRICTING EXECU-

TIVE COMPENSATION PRO-
GRAMS

SEC. 301. EXECUTIVE COMPENSATION UPON EXIT FROM

BANKRUPTCY.

Section 1129(a) of title 11, United States Code, is

amended—

(1) in paragraph (4), by adding at the end the
following: “Except for compensation subject to re-
view under paragraph (5), payments or other dis-
tributions under the plan to or for the benefit of in-
siders, senior executive officers, and any of the 20
next most highly compensated employees or consnlt-
ants providing services to the debtor, shall not be
approved except as part of a program of payments
or distributions generally applicable to emplayees of
the debtor, and ounly to the extent that the court de-
termines that such payments are not excessive or
disproportionate compared to distributions to the

debtor’s nonmanagement workforce.””; and

(2) in paragraph (5)
(A) in subparagraph (A)(ii), by striking

“and” at the end; and

«HR 4677 IH
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1 (B) in subparagraph (B), by striking the
2 period at the end and inserting the following: “;
3 and

4 “(C) the compensation disclosed pursuant
5 to subparagraph (IB) has been approved by, or
6 is subject to the approval of, the court as rea-
7 sonable when eompared to individuals holding
8 comparable positions at comparable companies
9 in the same industry and not disproportionate
10 in light of economic concessions by the debtor’s
11 nonmanagement workforce during the case.”.

12 SEC. 302. LIMITATIONS ON EXECUTIVE COMPENSATION EN-

13 HANCEMENTS.
14 Section 503(¢) of title 11, United States Code, is

15 amended—

16 (1) in paragraph (1)—

17 (A) by inserting “, a senior cxceutive offi-
18 cer, or any of the 20 next most highly com-
19 pensated employees or consultants” after “an
20 msider’”;

21 (B) by inscrting “or for the payment of
22 performance or incentive compensation, or a
23 bonus of any kind, or other financial rcturns
24 designed to replace or enhance incentive, stock,
25 or other compensation in effect bhefore the date

«HR 4677 IH
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of the commencement of the case,” after “re-
main with the debtor’s business,”; and
(C) by inserting “clear and convineing” be-
fore “evidence in the record”; and

(2) by amending paragraph (3) to read as fol-
lows:

“(3) ather transfers or obligations, to or for the
benefit of insiders, senior executive officers, man-
agers, or consultants providing services to the debt-
or, in the absence of a finding by the court, based
upon clear and convineing evidence, and without def-
erence to the debtor’s request for such payments,
that such transters or obligations arc essential to the
survival of the debtor’s business or (in the case of
a liquidation of some or all of the debtor’s asscts)
essential to the orderly hquidation and maximization
of valuc of the assets of the debtor, in cither case,
because of the essential nature of the services pro-
vided, and then only to the extent that the court
finds such transfers or obligations are reasonable
compared to individuals holding comparable posi-
tions at comparable companies in the same industry
and not disproportionate in light of ceconomic conces-
sions by the debtor’s nonmanagement workforce dur-

ing the case.”.
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SEC. 303. ASSUMPTION OF EXECUTIVE BENEFIT PLANS.
Section 365 of title 11, United States Code, is

amended

(1) in subsection (a), by striking “and (d)” and
mserting ““(d), (¢), and {r)”; and
(2) by adding at the end the following:

“(q) No deferred compensation arrangement for the
benetit of insiders, senior excentive officers, or any of the
20 next most highly compensated emplovees of the debtor
shall be assumed if a defined benefit plan for employees
of the debtor has been terminated pursuant to section
4041 or 4042 of the Employee Retirement Income Secu-
rity Act of 1974, on or after the date of the commence-
ment of the case or within 180 days before the date of
the commencement of the case.

“(r) No plan, fund, program, or contract to provide
retiree benefits for insiders, senior executive officers, or
any of the 20 next most highly compensated emplovees
of the debtor shall be assumed if the debtor has obtained
relief under subsection (g) or (h) of section 1114 to impose
reductions in retiree benefits or under subsection (d) or
(e) of section 1113 to impose reductions in the health ben-
efits of active employees of the debtor, or reduced or elimi-
nated health benefits for active or retived emplovees within
180 days before the date of the commencement of the
case.”.
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SEC. 304. RECOVERY OF EXECUTIVE COMPENSATION.

Title 11, United States Code, 1s amended by inserting
after section 562 the following:
“SEC. 563. RECOVERY OF EXECUTIVE COMPENSATION.

“(a) If a debtor has obtained relief under subsection
(d) of secetion 1113, or subsecction (g) of scetion 1114, by
which the debtor reduces the cost of its obhigations under
a collective bargaining agreement or a plan, fund, or pro-
gram for retiree benefits as defined in section 1114(a),
the court, in granting rclicf, shall determine the pereent-
age dimninution in the value of the obligations when com-
pared to the debtor’s obligations under the collective har-
gaining agreement, or with respect to retiree benefits, as
of the date of the commencement of the case under this
title before granting such relief. In making its determina-
tion, the court shall include reductions in benefits, if any,
as a result of the termination pursuant to section 4041
or 4042 of the Employee Retirement Income Security Act
of 1974, of a defined benefit plan administered by the
debtor, or for which the debtor is a contributing employer,
effective at any time on or after 180 days before the date
of the commencement of a case under this title. The court
shall not take into account pension benefits paid or pay-
able under of such Act as a result of any such termination.

“(b) If a defined benefit pension plan administered
by the debtor, or for which the debtor is a contributing

«HR 4677 IH
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employer, has been terminated pursuant te section 4041
or 4042 of the Employee Retirement Income Security Act
of 1974, effective at any time on or after 180 days before
the date of the commencement of a case under this title,
but a debtor has not obtained relief under subsection (d)
of section 1113, or subsection (g) of section 1114, then
the court, upon motion of a party in interest, shall deter-
mine the percentage diminution in the value of benefit ob-
ligations when compared to the total benefit liabilities be-
fore such termination. The court shall not take into ac-
count pension benefits paid or payable under title IV of
the Employee Retirement Income Security Act of 1974 as
a result of any such termination.

“(¢) Upon the determination of the percentage dimi-
nution in value under subscetion {a) or (b), the estate shall
have a claim for the return of the same percentage of the
compensation paid, dircetly or indirectly (including any
transfer to a self-settled trust or similar device, or to a
nonqualified deferred compensation plan under scetion
409A(d)(1) of the Internal Revenue Code of 1986) to any
officer of the debtor serving as member of the board of
directors of the debtor within the year before the date of
the commencement of the case, and any individual serving
as chairman or lead director of the board of directors at

the time of the granting of relief under section 1113 or
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1114 or, if no such relief has been granted, the termi-
nation of the defined benefit plan.

“(d} The trustee or a committee appointed pursuant
to section 1102 may commnience an action to recover such
claims, except that if neither the trustee nor such com-
mittee commences an action to recover such claim by the
first date set for the hearing on the confirmation of plan
under section 1129, any party in interest may apply to
the court for authority to recover such claim for the ben-
efit of the estate. The costs of recovery shall be borne by
the estate.

“(e) The court shall not award postpetition com-
pensation under section 503(c¢) or otherwise to any person
subject to subsection (¢) if there i1s a reasonable likelihood
that such compensation is intended to reimburse or re-
place compensation recovered by the estate under this sec-
tion.”,

SEC. 305. PREFERENTIAL COMPENSATION TRANSFER.

Seetion 547 of title 11, United States Code, is
amended by adding at the end the following:

“(j) The trustecc may avoid a transfer to or for the
benefit of an insider (including an obligation mmeurred for
the benefit of an insider under an employment contract)
made in anticipation of bankruptey, or a transfer made

in anticipation of bankruptey to a consultant who is for-
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merly an insider and who is retained to provide services
to an entity that becomes a debtor (including an obligation
under a contract to provide services to such entity or to
a debtor) made or incurred on or within 1 year before the
filing of the petition. No provision of subsection (¢) shall
coustitute a defense against the recovery of such transfer.
The trustee or a committee appointed pursuant to section
1102 may commence an action to recover such transfer,
except that, if neither the trustee nor such committee com-
mences an action to recover such transfer by the time of
the commencement of a hearing on the confirmation of
a plan under section 1129, any party in interest may apply
to the court for authority to recover the claims for the
benefit of the estate. The costs of recovery shall be borne
by the cstate.”.
TITLE IV—-OTHER PROVISIONS

SEC. 401. UNION PROOF OF CLAIM.

Section 501(a) of title 11, Umted States Code, 1is
amended by inserting “, including a labor organization,”
after “A creditor”.

SEC. 402. EXCEPTION FROM AUTOMATIC STAY.
Section 362(b) of title 11, Umnited States Code, is

amended—

¢

(1) in paragraph (27), by striking “and” at the

end;
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(2) in paragraph (28), by striking the period at
the end and inserting ““; and”’; and

(3) by adding at the end the following:

“(29) of the commencement or continuation of
a grievance, arbitration, or similar dispute resolution
proceeding established by a collective bargaining
agreement that was or could have heen commenced
against the debtor before the filing of a case under
thiz title, or the payment or enforcement of an
award or settlemeut under such proceeding.”.

O
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Mr. COHEN. The American public is tired of seeing executives
come away with tremendous moneys and workers lose their jobs
and/or their pension benefits and/or their job security.

I commend Chairman Conyers for his leadership in attempting
to address what is an obscenely unfair treatment of workers and
retirees in business bankruptcies. And I thank our witnesses for
being here today to share their perspectives on this important leg-
islation as well. I think the American public is fed up with bank-
ruptcies being a bonanza for executives and desperation for em-
ployees. Accordingly, I look forward to the testimony of the wit-
nesses.

I now recognize my colleague Mr. Franks, the Ranking Member
of the Subcommittee, for his opening remarks.

And, Mr. Franks, you are recognized.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Mr. Chairman, as the Second Circuit Court of Appeals has noted,
“section 1113 of the Bankruptcy Code requires unions to face those
changed circumstances that occur when a company becomes insol-
vent, and it requires all affected parties to compromise in the face
of financial hardship. At the same time, section 1113 also imposes
requirements on the debtor to prevent it from using bankruptcy as
a judicial hammer to break the union.”

In other words, section 1113 strikes a careful balance between
competing interests in businesses and in their reorganizations.

The legislation we are examining today will destroy that balance,
Mr. Chairman. In fact, Harvey Miller, a bankruptcy expert the ma-
jority has called to testify before this Committee on multiple occa-
sions, wrote that this legislation is comprised of “ill-considered pro-
posed amendments that are antithetical to the policy of rehabilita-
tion and reorganization of distressed businesses. The proposed
amendments may preordain the failure of a reorganization to the
real prejudice and detriment of all employees and all other stake-
holders.”

Mr. Chairman, this bill puts the interests of labor unions above
all others. However, labor issues do not exist in a vacuum. They
are surrounded by many other interests and constituencies, all of
which must be dealt with fairly and equitably in order for reorga-
nization to be successful.

Additionally, this legislation increases substantially the costs of
Chapter 11. It impedes debtors from restructuring labor costs to
market levels. It makes it much more difficult for debtors to attract
and retain the management necessary to turn a company around.
It impairs debtors’ ability to find affordable bankruptcy financing.
It gives unions the right to strike after a court has determined that
they have unreasonably rejected modification of a collective bar-
gaining agreement. And by moving organized labor to the front of
the line, the new priority claims in this legislation may stymie oth-
erwise workable reorganizations.

These changes will make it more difficult for a company to suc-
cessfully reorganize. But Mr. Chairman, reorganization is the goal
of Chapter 11. As Congress observed in enacting Chapter 11, “It is
more economically efficient to reorganize than to liquidate because
it preserves jobs and assets.”
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Simply naming this legislation the “Protecting Employees and
Retirees in Business Bankruptcies Act” does not mean that either
group will be protected. Yes, this bill will allow unions a few Pyr-
rhic victories in court, but at the end of the day all parties will lose
if this legislation is enacted.

We have recently seen unions get handed the keys to Chrysler
and General Motors during their bankruptcies. And we are cur-
rently seeing public employee unions push many cities and towns
to the brink of insolvency. And I have to question whether we
shouldn’t be considering legislation to weaken the inordinate union
influence in bankruptcies rather than legislation aimed at
strengthening it.

So Mr. Chairman, with that, I look forward to the witnesses’ tes-
timony and yield the balance of my time.

Mr. CoHEN. Thank you, Mr. Franks. I appreciate your statement.

Mr. Watt, would you like to make an opening statement or would
you like to yield to the Ranking Member if he would like to make
a statement?

Mr. Watt yields. Mr. Smith, the distinguished gentleman from
Texas, close to Continental Airlines, you are recognized for a state-
ment.

Mr. SmiTH. Thank you Mr. Chairman. Thank you, Mr. Watt, as
well. I will be happy to follow him, too.

Mr. Chairman, American businesses no longer operate in the
same economic climate of the 1950’s and sixties. Today they must
compete in a global marketplace. And in this marketplace, union-
ized businesses that thrived decades ago now face stiff competition
from domestic and international competitors. In labor-intensive in-
dustries from manufacturing to the airlines, unionized businesses
have been burdened by high wages, stringent work rules and crip-
pling pension liabilities. This has allowed competitors not burdened
by similar constraints to overtake their unionized counterparts. As
a result, for many unionized businesses, their only path to survival
is reorganization through Chapter 11 of the Bankruptcy Code.

Unfortunately, H.R. 4677, the “Protecting Employees and Retir-
ees in Business Bankruptcies Act” cuts off that path of survival.
H.R. 4677 makes it nearly impossible for unionized businesses op-
erating in labor-intensive industries to reorganize successfully.
This undermines the purpose of Chapter 11 and threatens our eco-
nomic recovery.

Chapter 11 is designed to enable financially troubled companies
to restructure their operations and obligations so they can remain
in business. If financially troubled companies are forced to lig-
uidate, employees lose jobs, retirees’ pensions are slashed, and
creditors, customers, suppliers and communities suffer. Chapter
11’s labor provisions work, and there is no need for the major over-
haul this bill represents.

Certainly employees and retirees face hardships when jobs, sala-
ries, and benefits are cut in Chapter 11 reorganizations, but these
hardships will be even greater if, as a result of this legislation, re-
organization is no longer a viable option.

American workers, retirees, and their families are living through
difficult times. We do not need to make these times more difficult
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by forcing businesses, which could otherwise be restructured, into
liquidation through misguided legislation like H.R. 4677.

What employees and retirees really need are economic policies
that help American workers and small businesses rebuild our econ-
omy and create jobs. They do not need more pro-union special in-
terest legislation that is aimed at only 7 percent of the private sec-
tor workforce.

Despite its name, this legislation protects neither employees nor
retirees. Instead, it puts companies at greater risk of liquidation,
and employees and retirees in danger of losing not just some of
their income, but all of it.

Mr. Chairman, I look forward to the testimony today and yield
back the balance of my time.

Mr. CoHEN. Thank you Mr. Smith.

[The prepared statement of Mr. Conyers follows:]
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Before the Subcommittee on Commercial and Administrative Law

Tuesday, May 25, 2010, at 11:00 a.m.
2141 Rayburn House Office Building

Today’s hearing continues this Subcommittee’s efforts over the last two
Congresses to shed light on the collateral damage that a corporation’s
reorganization in bankruptcy can inflict on its workers and retirees.

All too often, it is these hardworking Americans who end up bearing the brunt
of their employer’s financial reorganization. Their wages are cut, or they lose
their jobs outright. And if they have already retired, they lose health benefits

they bargained for and worked hard for over the course of a lifetime.

Meanwhile, the top executives are often unjustly rewarded with huge bonuses
and retention pay incentives — the very individuals who drove their businesses
into bankruptcy.

Based on the growing number of businesses filing for bankruptcy, the economic

security of American workers and retirees is steadily worsening.

I think most of my colleagues would agree that the inherent goal of bankruptey
law is to provide a level playing field, so that all those affected are treated fairly

under the circumstances.

But unfortunately, the Bankruptcy Code has been interpreted and applied in
ways that yield unbalanced results — often at the expense of workers and others

who need its protections the most.



40

It has become painfully clear that, over the last quarter-century, the rights of
workers and retirees have been whittled away by corporate-friendly

interpretations of the bankruptcy laws.

That’s what led me to introduce H.R. 4677, the “Protecting Employees and

Retirees in Business Bankruptcies Act of 2010,” earlier this year.

This bill, which currently has 45 cosponsors, is substantially similar to
legislation that Senator Durbin and I introduced in the last Congress.

This legislation takes three important steps toward faimess for workers and

retirees.

First, it gives them stronger procedural safeguards where their employer seeks
to jettison a collective bargaining agreement or alter the retiree health benefits it
agreed to.

The Bankruptcy Code sections that allow corporations to take these steps —
sections 1113 and 1114 — were intended to ensure balanced protections for

workers and retirees.

But some courts have applied these provisions in ways that favor the
corporation to such a degree that the needs of workers and retirees are
disregarded.

As a result, corporations have repeatedly — under cover of bankruptcy law —
been able to reject hard-won collective bargaining agreements and retirement

benefits in the airline, steel, and other industries.

H.R. 4677 would help restore a proper balance to the process under which
collective bargaining agreements and retiree benefits can be altered in corporate

bankruptcy.
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The corporation would have to prove — by clear and convincing evidence — that
any proposed alteration of a collective bargaining agreement or retiree benefits
1s essential to its survival. And that it is the least that will effectively enable the
corporation’s reorganization and survival. And that it will not overly burden

workers or retirees.

Where a collective bargaining agreement has been rejected, the bill would
permit a union representative to apply to the bankruptcey court for an order
increasing wages or benefits based on later changed circumstances.

These changes to the Bankruptcy Code will help ensure that workers and

retirees are treated more fairly in corporate bankruptcy reorganizations.

Second, the bill would make a corporation’s senior management share some of

the economic pain that its workers and retirees suffer in bankruptcy.

Executive compensation would be subject to court approval. Continued
bonuses, and other forms of special performance or incentive compensation,

would be prohibited.

If the corporation was seeking to use bankruptcy reorganization to reduce
wages it committed to under a collective bargaining agreement, or terminate
retiree health benefits, executives would be subject to having their own

compensation reduced by the same percent.

These steps will help protect the rights of workers and retirees against being

cast overboard in a corporate bankruptcy reorganization.
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Third, the bill would improve recoveries for employees and retirees when their

company files for bankruptey.

For example, it increases the amount of unpaid wages, salaries, and
commissions given priority protection from $10,000 to $20,000, and makes

calculation of these amounts more straightforward.

And for workers being laid off, the bill moves their severance pay to the highest

priority level for unsecured claims — the administrative expense priority.

Corporate reorganization plans will also have to preserve for workers and
retirees the right to seek recovery of damages when their collective bargaining

agreement or retiree benefits are altered, a right now denied them.

In the last decade, Congress went out of its way to skew the bankruptcy system

to favor big business interests over ordinary Americans.

It is time that we restore balance to bankruptcy law, to give basic respect to the
mterests of working families. We must add a measure of fairness to a playing

field that is overwhelmingly tilted against workers.

H.R. 4677 restores procedural and substantive balance with respect to how

employees and retirees are treated in Chapter 11.

I thank our witnesses for their testimony today, and I urge my colleagues to
support H.R. 4677.
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[The prepared statement of Mr. Johnson follows:]
PREPARED STATEMENT OF THE HONORABLE HENRY C. “HANK” JOHNSON, JR., A REP-

RESENTATIVE IN CONGRESS FROM THE STATE OF GEORGIA, AND MEMBER, SUB-
COMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Congressman Henry C. “Hank” Johnson, Jr.
Statement for the Hearing on
H.R. 4677, the “Protecting Employees and Retirees in
Business Bankruptcies Act of 2010”

May 25, 2010

Thank you, Mr. Chairman, for holding this very important hearing on the
Protecting Employees and Retirees in Business Bankruptcies Act of 2010.

According to the Air Transport Association, since the beginning of 2008,
airlines have lost at least 27 billion dollars. Roughly one out of every three

jobs in the airline industry has been lost since 2001.

Unfortunately, the airline industry is not alone. According to the Automatic
Access to Court Electronic Records system, a provider of bankruptcy data,

last year an average of 345 businesses filed for bankruptcy each day.

Because of the economic forecast, the need to preserve jobs, benefits, and

protections for workers and retirees must be a top priority.

Chapter 11 of the bankruptcy code was intended to give all participants an
equal say in how a business, struggling to overcome financial difficulties,
should reorganize. Unfortunately, this intent has not always been realized

for hard-working American workers.

Many companies have used Chapter 11 bankruptcy to cut pay and benefits
for workers and retirees. In too many instances, hard working Americans
are losing jobs while the executives walk away with multi-million dollar

bonuses and stock options.
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Workers and retirees have been hit the hardest by the high number of
business bankruptcies. I am deeply concerned about how we can protect the
jobs and livelihood of American workers, while preserving the economic

stability of American companies.

This 1s why I am an original cosponsor of H.R. 4677, which will make
changes to the Bankruptcy Code to ensure that the interests of workers and
retirees are protected in business bankruptcies. It is a bill that works for

American workers and businesses.

Thank you, Mr. Chairman, for scheduling this hearing. Ilook forward to

hearing from our witnesses today, and yield back the balance of my time.

Mr. CoHEN. The other Members’ opening statements, without ob-
jection, they will be included in the record if they are not desirous
of making a statement.

I am now pleased to introduce the witnesses on the panel for to-
day’s hearing. I want to thank each of you for your willingness to
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participate in today’s hearing. Without objection, your written
statements will be placed in the record.

I would ask that you limit your remarks to 5 minutes. We have
a lighting system. Green means you are within the first 4 minutes,
yellow means you are in the last minute, and red means you
should be finished. There is also a little button to push to turn on
the microphone. Make sure you can be heard.

After each witness has presented his or her testimony, the Sub-
committee Members will be asked to ask questions subject to the
same 5-minute rule.

Our first witness is Babette Ceccotti. Ms. Ceccotti is a partner
at Cohen, Weiss and Simon LLP, in New York City, a law firm spe-
cializing in the representation of labor organizations, employee
benefit plans and individual employees. Ms. Ceccotti divides her
time between the firm’s bankruptcy practice and employee benefits
practice. She represents labor organizations, numerous bankruptcy
cases and a wide range of industries, and serves as outside counsel
for the AFL-CIO in bankruptcy matters since 1998.

Ms. Ceccotti, will you proceed with your testimony

TESTIMONY OF BABETTE CECCOTTI,
COHEN, WEISS AND SIMON LLP

Ms. CEccOTTI. Good morning, Mr. Chairman, Ranking Member
Franks, and Members of the Subcommittee.

I would like to thank you and Chairman Conyers for convening
this hearing on H.R. 4677.

I am appearing today on behalf of the AFL-CIO, a labor federa-
tion with affiliates representing 10.5 million workers. H.R. 4677 is
a vitally important bill that would amend the Bankruptcy Code to
provide greater protection to employees and retirees in business
bankruptcy cases.

As envisioned by Congress when the bankruptcy laws were mod-
ernized in 1978, the fundamental purpose of bankruptcy organiza-
tion is to restructure a business’s finances so that it may continue
to operate, provide its employees with jobs, pay its creditors, and
produce a return for its stockholders. But as the bankruptcy sys-
tem has grown over the past 30 years, it has become clear that
bankruptcy has been working well for powerful, moneyed constitu-
encies, but is disastrous for workers and retirees.

Rather than a vehicle for the preservation of jobs, bankruptcy
has come to mean the loss of good jobs, decent wages, pensions and
health care.

And at the same time that workers are seeing their own financial
security deteriorate through their employer’s bankruptcy cases,
they also see company executives being rewarded with bonuses and
other pay schemes that reflect executive compensation practices at
their worst. Corrective action by Congress is long overdue and is
urgently needed.

The bill provides a comprehensive set of reforms to the Bank-
ruptcy Code that would increase workers’ recoveries, reset the rules
when labor costs are addressed in bankruptcy, restore job preserva-
tion as a true principal goal of business reorganization, and halt
the use of bankruptcy as a safe haven for executive pay schemes.
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Bankruptcy is intended to provide a debtor with legal remedies
in aid of restructuring its business. But the law was never intended
to allow a debtor absolute control or unfettered discretion to impair
the interests of other stakeholders. By design, creditors retain im-
portant rights in their dealings with the debtor. The law is, in fact,
designed to develop negotiated solutions, and this can only work
when stakeholders are able to effectively counterbalance the advan-
tages that the law gives to the debtor.

In crafting the bankruptcy laws, Congress has historically pro-
vided special protections for employees and retirees.

Sections 113 and 114 reflect Congress’ recognition that bank-
ruptcy policy must be balanced by important nonbankruptcy poli-
cies, those favoring the resolution of disputes through collective
bargaining, and the protection of retiree health benefits. However,
protections that were built into the law have been severely weak-
ened over time. Some statutory provisions simply have not kept
pace with the growth of the bankruptcy system. Others have been
undermined by court rulings.

Court rulings have restricted the collection of the wage priority,
severance pay, and WARN Act damages. Other rulings have
hollowed out the protections under sections 1113 and 1114 by read-
ing out of those sections the nonbankruptcy policies Congress in-
tended to apply.

Some employees have been left literally defenseless by court rul-
ings prohibiting them from engaging in self-help and suggesting
that they may not even have a damages claim for contract rejec-
tion. As a result, workers are collecting less and losing more in
business bankruptcies. The erosion of protections under section
1313 and 1114 have made workers and retirees particularly vulner-
able because these protections go to the very heart of their finan-
cial security.

The bankruptcy system’s capacity to absorb ever larger and more
complex business situations and the broad advantages given to a
debtor under the law have proved to be a toxic combination for
workers and retirees. Labor costs have become irresistible targets
for the debtors and the restructuring professional that advise them,
to a large degree, because systemic industry and economic condi-
tions that may adversely be affecting the business cannot be con-
trolled, even by a debtor in bankruptcy. In effect, workers and re-
tirees are paying for problems because their wages and benefits can
be controlled by bankruptcy but other forces cannot.

In my written testimony, I have described a recent study that
was conducted of cases filed in two popular venues, the Southern
District of New York, and the District of Delaware, that showed
that in 32 instances in which the courts ruled on motions under
section 1113, the courts granted rejection in all of them. The au-
thor of that study concluded that section 1113 as currently drafted
is defectively ambiguous and provides insufficiently clear direction
to the court regarding the protection of labor agreements.

The bill would amend section 1113, to interject more specific di-
rection to the debtor and to the courts to promote collective bar-
gaining and prevent workers from disproportionately bearing
losses, and adopt similar changes for section 1114.
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In addition, the preservation of jobs would become an express
statutory purpose of Chapter 11. Although this fundamental goal
has been at the heart of the business bankruptcy system, it is often
lost among competing stakeholder concerns, as bankruptcy increas-
ingly becomes the vehicle of choice for significant transactions.

The bill would also improve the application of the wage priority,
clarify that WARN Act damages are entitled to priority, and en-
hance recoveries for lost pension benefits. In addition, the bill
would increase court oversight of executive compensation pro-
grams.

Amendments enacted in 2005 to rein in these programs have led
their proponents to devise strategies to circumvent the new rules,
and with considerable success. Workers continue to lose money, but
executives are doing well. Congress correctly took action to halt
these practices in 2005, and more expansive rules are now needed
to effectively curtail these programs.

Mr. CoHEN. Can you wrap it up?

Ms. CEccOTTI. Yes. Mr. Chairman, I will be happy to answer any
questions any of the Members of the Committee have concerning
the legislation.

I would simply like to close by saying that labor groups worked
very hard under difficult circumstances to achieve pragmatic out-
comes in bankruptcy cases. H.R. 4677 would correct the seriously
imbalanced bankruptcy process that has eroded the financial secu-
rity——

Mr. CoHEN. Thank you ma’am. We need to keep with our times.
We appreciate everybody else doing so as well.

[The prepared statement of Ms. Ceccotti follows:]
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Statement of Babette Ceccotti
Introduction

Good moming, Mr. Chairman, Ranking Member, and members of the Subcommittee. 1
would like to express our appreciation to you, to the members of the Subcommittee and to
Chairman Conyers for convening this hearing on H.R. 4677, the “Protecting Employees and
Retirees in Business Bankruptcies Act of 2010.” 1 am appearing today on behalf of the AFL-
CIO, a labor federation with affiliates representing over 10.5 million workers. H.R. 4677 (like
its predecessor, HR. 3652, introduced in the 110" Congress)' represents the most significant
effort to address the interests of employees and retirees in business bankruptcies in over 20 years
and would provide vital and long-overdue protections for employees and retirees. Thisisa
comprehensive bill that would increase workers’ recoveries in bankruptey, reset the rules for
using bankruptcy to address labor and benefit obligations, restore job preservation as a principal
goal of reorganization, and stop the unseemly growth of executive pay schemes in bankruptcy
cases.

Congress comprehensively revamped the bankruptcy laws in 1978, and designed the
business reorganization system with the goal of preventing the liquidation of viable businesses.
As envisioned by Congress, the fundamental purpose of reorganization is “to restructure a
business’s finances so that it may continue to operate, provide its employees with jobs, pay its
creditors, and produce a return for its stockholders.™ Since that time, business bankruptcy, and
chapter 11 in particular, has grown into a sophisticated arena for addressing financial distress and
bringing about business change. Businesses, the banks that lend to them, and prospective
investors and buyers very often make a strategic choice to use the bankruptcy system to bring

about a transaction or address particular debts through a restructuring. The credit market freeze
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and the current recession have led to sharp increases in business bankruptey filings, a trend
which shows no signs of teversal in the near future.?

As the reach and uses of the bankruptcy system have grown, it has become clear that the
system functions very well for powerful, moneyed constituencies, but has been disastrous for
workers and retirees. Despite Congress’s deliberate emphasis on the preservation of jobs as a
fundamental goal of reorganization, business bankruptcy has become a threat to workers’ living
standards and retirement security. For workers, their employer’s bankruptcy has come to mean
the loss of good jobs, decent wages, pensions and healthcare.” The bankruptcy system has also
embraced a wholly indefensible double-standard: while workers and retirees are sustaining huge
losses, company executives are being rewarded with bonuses and other pay schemes that reflect
executive compensation practices at their worst.

Bankruptcy Law Is Intended to Strike a Balance Between Debtors and Their Stakeholders

While the bankruptcy system offers a debtor enormous advantages in aid of its
restructuring, the law does not allow a debtor unfettered discretion to conduct its affairs, nor are
its stakeholders without significant rights and protections. The bankruptcy process requires a
debtor to deal with many different creditors and stakeholders — its lenders, property lessors, key
suppliers and other vendors, equipment financiers, the Pension Benefit Guaranty Corporation,
state and local governments, as well as labor groups. General unsecured creditors have official
representatives that actively participate in all aspects of the case and negotiate on their behalf.’®
By design, creditors and other stakeholders retain important rights — both under bankruptcy law
and under non-bankruptcy law—to balance the rights of the debtor.

Congress has incorporated a number of provisions intended to protect employees, in
particular, from the effects of an employer’s bankruptcy and to counter-balance the rights given
to the debtor. Early business bankruptcy laws established a payment priority for wages. The

_2-
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wage priority has been increased and expanded over the years to take into account different
forms of payroll and deferred compensation and the employee benefit plans that pay workers’
health, pension and other benefits.® Most recently, in 2005, Congress increased the wage
priority” and added other amendments to safeguard employee payroll deductions for health and
pension plan contributions and improve recovery for back-pay awards where companies violated
federal and state laws.*

Congress has also acted to balance the basic tenets of federal labor policy with
bankruptcy policy. Taking aim at companies that were using bankruptcy as a strategic weapon in
collective bargaining, Congress passed Section 1113 of the Bankruptcy Code in 1984.° Through
Section 1113, Congress sought to protect collective bargaining agreements and the collective
bargaining process by devising a new section of the Bankruptcy Code that set out the rules that
would apply when a debtor sought changes to a labor agreement in bankruptcy. This new
section was intended to recognize, and give effect to both labor policy and bankruptcy policy.
Congress stepped in again in 1986 as a matter of health care policy, when one of the Big Steel
companies filed a bankruptcy case and stopped paying health benefits for 70,000 retired
steelworkers. That action led Congress to pass Section 1114, which protects retiree health and
life insurance benefits."’

In spite of these efforts, protections for employees and retirees have not kept pace with
the growth and reach of the business bankruptcy system and have been severely weakened by
the courts. Court rulings have limited workers’ recoveries under the wage priority.'" Other
rulings have rewritten the rules for severance pay and WARN Act damages in bankruptcy,
depriving workers of pay they are entitled to — and need — when businesses shut down.'? Courts

have approved settlements that have allowed debtors to box up their pension plans and ship them
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off to the Pension Benefit Guaranty Corporation, while other rulings deny employees and retirees
bankruptcy claims when their pension plans have been terminated in bankruptey.” Many court
rulings have hollowed out the safeguards Congress built into Sections 1113 and 1114."* Court
rulings also have gone so far as to prohibit airline workers from exercising their fundamental
right to engage in self-help when their labor contracts were rejected and suggest that, even
though the Bankruptcy Code provides for a damages claim for rejected contracts, workers may
not assert a damages claim for rejection of a labor agreement."

Inadequate provisions in the bankruptey law, compounded by adverse court rulings on
matters of vital concern to employees and a zealous growth in the use of bankruptcy as a
strategic tool brought to bear against workers’ interests have heavily tipped the scales against
employees and retirees and virtually destroyed any semblance of the balance among stakeholders
that bankruptcy law is intended to reflect. Adding insult to injury, debtors opportunistically
continue to promote executive pay schemes — little more than thinly veiled efforts to give
management more money — oblivious to (or simply unconcerned with) the damage these
programs inflict on employee morale, particularly where a debtor expects concessions from its
workforce. In short, the bankruptcy system is at a point where “open season” has been declared
on workers and retirees in ways that can only be effectively corrected through comprehensive
reform.

H.R. 4677 Would Improve Recoveries for Employees and
Retirees. Stem Their Losses, and Rein in Executive Pay Schemes

1. H.R. 4677 Would Increase Workers’ Recoveries

Despite recent improvements, the current wage priority, which imposes a per employee
dollar limit for wages and fringe benefits earned within 180 days prior to the bankruptcy filing,

remains deficient in three ways. First, the per-employee dollar limit, which is $11,725 as of



53

April 1, 2010, remains inadequate. Employee compensation takes many forms: payroll wages
and fringe benefits, many types of deferred compensation, and an increasingly varied array of
benefit programs make up total employee compensation. The constraints of the wage priority
limits are evident in bankruptcy cases where money for ongoing operations is not particularly
scarce, as well as in leaner cases where pitched battles can erupt over payment entitlements.

In larger bankruptcies where debtors expect to conduct the case without operational
disruption, debtors routinely ask to continue their employee-related compensation practices and
programs unaffected by the bankruptcy filing in order to maintain employee morale and allay the
employees’ concerns regarding the continuation of their pay. The restrictions in the current
wage priority can get in the way of these requests. To address the current limits, some debtors
expressly seek authority to exceed them. Others assert that, on average, the requested authority
will not likely exceed the per-employee limits.'®

These ad hoc, but now routine, practices indicate that many practitioners favor the
seamless continuation of employee compensation policies and programs in bankruptcy. Given
the widespread acceptance of “first day” wage motion practice, the statutory wage priority lags
behind current practices and should be updated accordingly. H.R. 4677 would increase the wage
priority amount to $20,000 per employee, an improvement that would permit more forms of
compensation to be treated on a priority basis."”

Second, outdated court decisions have reduced the amount that can be collected under the
wage priority by treating some earned compensation — such as vacation, sick leave and severance
pay — less favorably than payroll wages.'® These rulings have created artificial limits that have
cost employees hard-earned pay, whether in the form of vacation pay a court deemed to be

“earned” too early to qualify for priority treatment, or severance pay, which is recognized in only
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one Circuit Court of Appeals as compensation for termination of employment and eared in full
at termination.” When an employer is in bankruptcy, employees continue to perform their jobs
the same way they did before bankruptcy. The company receives the full benefit of their tenure
and experience every day and they should eam the full complement of their compensation each
day. HR. 4677 would eliminate the 180-day “earning” period and provide greater certainty
regarding the amount that can be paid as a priority.

Third, the wage priority pits payroll compensation against pension, health and other
benefits employees received through employee benefit plans. Unpaid contributions owed to
these plans are entitled to priority only to the extent the per- employee amount hasn’t been
exhausted by payroll compensation.”” As a result, valuable benefits compete with straight
payroll compensation for priority dollars that are already inadequate. The current system
relegates benefit plans to the wage priority leftovers, even though employee benefits are integral
to overall employee compensation and often reflect trade offs from straight pay. H.R. 4677
would remedy this inequity by establishing a separate $20,000 per-employee priority for unpaid
contributions to employee benefit plans, de-linked from the priority for wages and fringe
benefits.

Improving recoveries and eliminating wage priority disputes bolster the key purposes of
establishing a priority, which is to pay a meaningful sum certain to employees on a priority basis.
H.R. 4677 would increase employees’ recoveries and greatly simplify the application of the
priority by providing certainty and by eliminating disputes that cost employees valuable
compensation, create delay and waste resources expended on disputes over priority claims.

H.R. 4677 also rectifies an ongoing problem regarding the payment of severance pay in

bankruptcy. Most courts erroneously classify severance benefits that are calculated with
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reference to an employee’s length of service as pay that is earned over time, and assign only a
small portion to a priority “earning” period.*' But as the Court of Appeals for the Second Circuit
has recognized, severance pay is a form of compensation for the termination of employment. It
is triggered upon employment termination and should be paid in full so that workers can pay
their bills and living expenses if they should lose their jobs.”* H.R. 4677 provides that the full
amount of severance pay owed to employees who are terminated during the bankruptcy (other
than insiders or senior management) qualifies as an administrative expense of the estate.” H.R.
4677 also clarifies the treatment of WARN Act damages where a layoff occurs on the eve of
bankruptey. In 2005, Congress amended Section 503(b) to add a provision protecting back pay
awards resulting from violations of state or federal law.* Even though WARN Act damages fit
well within the letter of the new section, four courts have now rejected administrative expense
status for any portion of the damages awarded under the WARN Act.®> Under H.R. 4677, where
a WARN Act event occurs just prior to a bankruptey filing, the damages will be treated as back

pay in violation of federal law, in the same way as other back pay violations.2

2. H.R. 4677 Would Limit Workers’ and Retirees’ Losses

As bankruptcy has become a well-established mechanism for business change, the issues
that are addressed in bankruptcy have become more diverse and often implicate significant non-
bankruptcy policies. The protections enacted by Congress for labor agreements in Section 1113
and for retiree health benefits in Section 1114 reflect two instances in which Congress
recognized that bankruptcy policy must be balanced with important, non-bankruptey policies.?’
The balance struck by Congress between bankruptcy and non-bankruptcy policy in these

provisions is now all but gone, and protections intended to reflect important non-bankruptcy
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concerns have been written out of the application of these statutes.®® To restore a true balance,
these provisions must be rewritten to more explicitly reflect non-bankruptcy policy.

Through Section 1113, rules were established to protect the collective bargaining process
and impose a more stringent legal standard for rejection of labor agreements than the standard
applied to other contracts. The events leading to the enactment of Section 1113 have been well-
documented by commentators.” A review of those accounts should leave no serious doubt that
Section 1113 was crafted to reflect both bankruptcy policy and non-bankruptey policies favoring
collective bargaining. But the courts’ reaction to Section 1113 was deeply divided from the
outset. Notably, the few court opinions that took the statutory history and context into
consideration recognized the dual policies reflected in the statute and interpreted the statutory
requirements strictly.™® Over time, however, a legal standard informed by both labor policies and
bankruptcy policies has been rejected by most courts in favor of a bankruptcy-centered standard
that has disregarded the labor policies Congress undertook to protect.” As a result, debtors face
few effective limits in seeking to reject a labor agreement. ** Stripping out labor policies that
recognize the process and product of collective bargaining leaves the Section 1113 process
completely dominated by bankruptcy goals and the debtor’s perspective of its problems. Asa
result, business bankruptcies have been “disastrous for labor.”*

A recently published study of large publicly held chapter 11 cases filed in the Southern
District of New York and in the District of Delaware between 2001 and 2007 has confirmed
what the labor organizations appearing at today’s hearing all know from their own experiences:
debtors have been virtually assured of favorable court rulings when they bring motions to reject

labor contracts under Section 1113 because the current legal standard does not adequately protect

collective bargaining interests. In the bankruptcy cases that were studied, thirty debtors brought
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a total of 103 motions under Section 1113. In the thirty- two motions that resulted in court
rulings, the debtor prevailed in all cases. The study’s author concluded that Section 1113 as
currently drafted does not serve its intended purpose-- to protect labor agreements--because the
current standards do not provide sufficient guidance to the courts. In the absence of clearer
statutory guidance regarding the protection of labor agreements, the courts have ruled on these
motions simply on the basis of whether rejecting the agreement facilitates the reorganization,
applying a standard virtually no different than the courts apply to other administrative matters
under the Bankruptcy Code.™*

Qutside of the bankruptcy cases reviewed in this particular study, there have been cases
where debtors have not prevailed in rejection motions under Section 1113, although such
decisions tend to involve more technical requirements of the statute which the courts find have
not been followed.™ But these decisions have not changed the overwhelmingly bankruptcy-

centered approach to the statute.*®

The courts long ago stopped debating whether the statute
should be read solely with bankruptcy policy in mind or as a balance between labor policies and
bankruptcy policies. Bankruptcy policy has clearly overtaken countervailing concerns.””
Without a true balance between labor policies and bankruptcy policy, Section 1113 becomes a
potent negotiating weapon in the debtor’s arsenal — precisely the result Congress sought to avoid
— rather than a process guiding both parties to a fair solution that provides relief for a financially
strapped debtor without destroying workers’ standards of living in the process.

In addition to thwarting Congressional intent, the debtor-centered practices that have
gained ground under Section 1113 and Section 1114 are bad policy. First, bankruptey is meant

to function — and can only realistically function — as a “breathing spell” which recognizes that

bankruptcy may offer temporary solutions to financial distress but is not a substitute for a long-
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term viable business plan, a rational industry model or an economic policy. And it was never
meant to define a new framework for labor relations. The complete disregard for labor policies
in applying Section 1113 has left labor groups with no effective means to halt the onslaught by
debtors who see bankruptcy as a means of “transforming” their businesses through the
eliminations of jobs, deep cuts in labor costs, pension funding and retiree health obligations.**
These obligations become attractive targets to a large degree because systemic industry and
economic forces adversely affecting the business are beyond the company’s control.

Bankruptey cannot lower commodities prices or impose a more rational airfare structure.
Bankruptey cannot reverse trade policies that disadvantage American manufacturers, restore
newspaper circulation or boost media ad revenues. But because bankruptcy offers a powerful
arsenal of remedies that allows a debtor to shed its obligations, companies have aimed these tools
at their employees and retirees to compensate for forces that are battering their business models
but are outside their control. As a result, workers and retirees have paid dearly in lost jobs, lower
pay and benefits, harsher working conditions and weakened retirement security, but these
sacrifices cannot solve systemic problems that continue to confront a particular industry and
cannot prevent the adverse effects of a massive economic slowdown.*

Recent economic conditions point to another significant consequence of harsh labor cost
cutting: employees taking home less pay and losing benefits and retirement security cannot
productively participate in the economy. The current recession has exposed the dangers of
relying on cheap credit and ignoring the implications of a low wage economy.** Bankruptcy
should not further aggravate trends which are detrimental to the economy as a whole.

Permitting companies a largely unchecked means of eliminating pension funding and

retiree health benefits obligations in bankruptcy also interferes with the development of

-10-
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comprehensive pension and health care policy. After a spate of bankruptcy-induced pension plan
terminations that dramatically increased projected deficits in the government’s pension insurance
system, Congress took steps to discourage plan terminations in bankruptcy through several
provisions of its most recent pension funding legislation, the Pension Protection Act of
2006."' As a deterrent to plan terminations in bankruptcy, companies that terminate defined
benefit pension plans while in bankruptcy must pay a post-reorganization Termination Premium
to the Pension Benefit Guaranty Corporation.”? However, workers pay a steep price as well,
through a provision of the PPA that ties critical pension guarantee calculations to the bankruptcy
petition date rather than the plan termination date that would occur later in time, a difference that
can significantly affect the benefits employees recover as a result of plan termination,
Employer-provided retiree health care coverage has also eroded steadily as companies, motivated
by accounting disclosure requirements and cyclical cost spikes have curtailed these benefits or
eliminated them altogether.™ Now that comprehensive healthcare reform has become law, the
bankruptey system should not be the place to conduct health care policy choices one company at
atime®

Pension funding, the availability of affordable health care and industry transformations
that drastically reduce U.S-based jobs implicate major policy questions that are more
appropriately addressed through legislative choices that take into consideration the range of

policy and legislative options.*

But labor groups have had to contend with these difficult
problems in the context of bankruptcy cases, where time and resources are limited and other
creditor interests must be accommodated as well. Not surprisingly, the same “solutions” are

repeated in case after case: job loss, lower pay and benefits, termination of pension funding

obligations, and cuts in retiree health benefits. Bankruptcy cannot function —and should not be
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administered — as a substitute for a pension funding system, a national health care policy, or an
economic policy.

H.R. 4677 would correct the severe imbalance in the system through amendments that
would make clear that bankruptcy policy must be effectively balanced with other policies that

protect workers, labor agreements, and retirees.

A Amendments to Section 1113

H.R. 4677 proposes a number of changes in the operation and application of Sections
1113 intended to reset the balance between bankruptcy and non-bankruptey policy.” Changes
proposed for Section 1113 are designed to restore the collective bargaining process as the
principal means of addressing an employer’s demand for concessions in bankruptcy. The
amendments are also designed to insure that workers and retirees do not bear disproportionate
burden of a company’s — or an industry’s — restructurings. In response to recent court decisions,
HR. 4677 clarifies the remedies available upon rejection of a labor contract, including the right
to engage in economic self help. Hearing and scheduling rules that have become unduly
burdensome for the parties — and for the courts — would also be modified.* Other changes
would equalize the provisions of Section 1113 and Section 1114, which were intended to operate
in a similar manner.*

Changes that would stop overbroad cost cutting aimed at workers” pay and benefits

Because courts that have addressed Section 1113 have favored a bankruptcy-centered
legal standard that permits a debtor wide latitude in proposing concessions and ignores labor
policies, Section 1113 does not provide effective protection against broad cost cutting aimed at
jobs, pay and benefits. H.R. 4677 would correct this imbalance in several ways. The bill makes
explicit that a debtor proposing modifications, and a court reviewing a request to reject a labor
agreement, must take into consideration federal policy encouraging the practice and process of
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collective bargaining. Proposals by the debtor for labor cost concessions must be part of a
general program of cost cuts that is not limited labor groups, or even to labor costs. 1n addition,
the proposal must define the amount of labor savings sought for each labor group so that labor
groups can address and evaluate a specific share of the necessary sacrifice, rather than open-
ended “labor transformation” demands.™

H.R. 4677 would also prohibit modifications that disproportionately affect the
employees, either in the amount or the nature of the modifications and would shift the focus from
unrealistic, long-term concessionary agreements to contributions that can be made to aid the
reorganization in the short term. These limits recognize that bankruptey is not a “silver bullet”
that can solve all of a business’s problems. The amendments would also insure that employees
and retirees are not singled out for sacrifices, nor expected to “make up for” the adverse effects
of a bad economy or poor industry conditions by sacrificing their jobs and benefits.

In reviewing a motion for rejection, the court must consider the financial implications of
the debtor’s proposal on the employees, whether the proposal adversely affects the debtor’s
ability to retain an experienced and qualified workforce and whether it would impair the debtor’s
labor relations such that the company’s ability to achieve a feasible reorganization would be
compromised.”’ In this way, a debtor would be prevented from making short-term decisions to
slash costs that could work against the restructuring in the long run.

Changes to promote the bargaining process

H.R. 4677 proposes changes to restore Congressional intent to promote good faith
collective bargaining, rather than litigation, where a debtor seeks labor contract modifications.
Debtors now routinely embark upon litigation before exhausting the statutory bargaining
requirement.” A so-called “two-track” system where parties are bargaining at the same time
they are engaged in litigation seriously detracts from, and undermines, the bargaining process.
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In addition, a process where negotiations and litigation intersect improperly draws the court into
the give and take of the parties’ bargaining over proposals.™ H.R. 4677 would require that a
debtor demonstrate that further negotiations are not likely to produce an agreement in order to
obtain court-authorized rejection. In addition, to ensure that both parties’ proposed solutions are
given due consideration as part of a process of good faith bargaining, the court would be required
to consider whether an alternative proposal by the labor group would meet the statutory
requirements, something courts do not have to do now.

Contract rejection remedies

H.R. 4677 would correct the ruling of the Court of Appeals for the Second Circuit
Court’s in the Norwest Airlines case that airline workers could be denied their most basic right —
to withhold their services — when their contracts were rejected in bankruptcy, an unprecedented
and deeply flawed court decision that broke with well-settled labor law and bankruptcy
principles never before questioned in bankruptcy cases.” The bill would restate what was well
understood before Northwest, that economic self-help by a labor organization is permitted upon a
court order rejecting a labor agreement. The bill also clarifies that a labor union — like all other
contract counter-parties — is entitled to assert a bankruptcy claim for contract rejection damages,

following the majority view of the courts prior to the Northwest Airfines ruling >

B. Amendments to Protect Emplovee Benefits

H.R. 4677 would amend Section 1114, which Congress adopted to protect retiree health
benefits,™ to add new rules similar to those proposed for Section 1113.> Strengthened standards
would apply to limit a debtor’s ability to modify or terminate retiree health benefits and better
protect retirees. In addition, H.R. 4677 would halt efforts by debtors to avoid Section 1114

altogether by using “reservation of rights” clauses to claim that unilateral changes can be made
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to retiree health benefits under non-bankruptcy law that varies widely by jurisdiction.™ In
addition, the bill would give employees and retirees a general unsecured contract damages claim
for benefits lost as a result of the termination of a defined benefit pension plan, in addition to the
termination liability claim collected by the Pension Benefit Guaranty Corporation.> In
recognition of the increasing reliance upon defined contribution plans for employees’ retirement

60

security” H.R. 4677 would amend the Bankruptcy Code to recognize a claim for losses in the

value of employer stock held in individual account plans, where value is lost due to fraud or

other breaches of fiduciary duty *'

This provision addresses the lessons learned by the
bankruptcies of companies such as Enron and Worldcom, which focused attention on the
devastating losses in retirement savings that can occur when employees must rely on defined

contribution plans holding large amounts of the stock of an employer in bankruptcy.

C. Amendments to Restore the Principal Goal of Job Preservation

While the preservation of jobs is at the heart of the business bankruptcy system,* the
absence of express statutory guidance has left this fundamental goal without a clear role in key
bankruptcy transactions. Under HR. 4677, the preservation of jobs would be an express purpose
of chapter 11 and a finding regarding the debtor’s efforts to preserve jobs and the productive use
of its assets would be required for approval of a reorganization plan."® Where competing plans
are presented, the court must take into consideration the extent to which each plan would
maintain existing jobs and benefits. In addition, in asset sales, the court would be required to
consider the extent to which a bidder will maintain existing jobs, preserve retiree health benefits

and assume pension obligations in determining whether an offer constitutes the successful bid 5
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3. H.R. 4677 Would Strengthen Restrictions on Executive Pay Schemes

In 20085, Congress cracked down on “pay to stay” executive compensation plans and
oversized severance packages through a new Bankruptcy Code Section 503(c), which was
intended to strictly limit the instances in which these programs could be approved.®® Since that
time, debtors have become quite adept in designing pay schemes to bypass the restrictions® and
courts are generally approving them. Now routinely labeled “incentive plans” of one kind or
another, they are often tailored to bankruptcy milestones and reflect little more than court-
authorized opportunities to make extra payments to management.®” These pay schemes
unfailingly serve to inflame already difficult circumstances where debtors seek to implement
them at the same time they are attempting to cut labor costs and benefit obligations owed to rank
and file workers.®® Notwithstanding the distraction and ill will caused by these programs,
restructuring professionals stubbornly insist upon promoting them in case atter case.%

HR. 4677 would bolster Congress’s initial effort to halt these practices by expanding
executive pay restrictions to programs proposed in anticipation of, or during a bankruptcy case.
The bill would expand the strict criteria that now apply to so-called retention payments to other
forms of payment that would replace or enhance compensation set prior to bankmptcy.7(J Pay
schemes would no longer be reviewed under the lenient, deferential business judgment standard
that courts have continued to apply, notwithstanding the rigorous scrutiny required under the
2005 amendment. In addition, the bill would halt the use of inappropriate comparison data and
other questionable criteria employed by for- hire compensation consultants.”

The bill would also increase court oversight of executive compensation disclosed as part
of a plan of reorganization, where debtors have used reorganization plans as opportunities to

» 72 3
To avoid

propose generous grants of stock in the reorganized entity, cash and other “perks
eve of bankruptcy awards that might otherwise escape the scrutiny of the court or creditors, the
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bill also provides that a compensation arrangement made in anticipation of bankruptcy can be
recovered as a preferential transfer.”

Other provisions of the bill address the lack of shared sacrifice these pay schemes
represent. A debtor seeking labor cost relief would have to overcome a presumption that its
proposal would overly burden the employees if the debtor had implemented an executive pay
scheme.” In addition, a debtor would be required to treat pension and retiree health benefit
plans for rank and file employees the same as those for senior management in the bankruptey. If
workers’ pension plans have been terminated, or retiree health benefits have been modified, then
senior management pension plans and retiree health programs cannot ride through the
bankruptey unaffected.”

Other technical changes

HR. 4677 also contains amendments of a more technical nature, which would codify two
widely accepted practices, the filing of a proof of claim by a labor organization on behalf of its
members and an exception to the automatic stay for ordinary course grievances and labor

arbitrations pending at the time of the bankruptey case.”

Concluding Remarks

Unique among stakeholders in a bankruptcy case, workers experience the bankruptcy
process in ways that are very different and far more consequential than financial and commercial
stakeholders. Workers cannot limit their exposure to the risk of their employer’s bankruptey by
diversifying portfolios. They do not get collateral for providing their services. Among the least
able to absorb deep cuts in pay and benefits, workers have become the most vulnerable
stakeholders in a bankruptcy process, with much to lose and with far more long-lasting

consequences.
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You will likely hear that this bill would hamper a debtor’s ability to reorganize, and
perhaps worse. Unsupportable critiques of this nature are little more than arguments against any
change in the status quo — fear-mongering in an effort to ward off perceived threats to vigorously
guarded bankruptcy prerogatives. Charges of that nature are not at all surprising given the
enormous advantages debtors have been able to wield over employees. It is simply unrealistic to
suggest that companies would forego the potent remedies afforded by the bankruptey system
rather than adapt to rules that better protect employees and retirees.

Labor groups and the employees who show up to work every day for a company in
bankruptey know that their company’s future depends on the success of the reorganization. No
group works harder to achieve pragmatic outcomes under the extraordinarily difficult conditions
of a bankruptcy case, yet workers are sacrificing too much to too many other interests in
bankruptcy. H.R. 4677 is desperately needed to correct a serious imbalance in the bankruptey
process that has taken away the financial security of far too many workers, and will continue to
strip away good, middle class jobs and decent standards of living unless Congress acts to put a
stop to these practices. We urge Congress to take prompt action on this bill. Thank you once

again for the opportunity to appear today in support of this important legislation.
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LH.R. 3652, 110" Cong, (2007).

2HR. Rep No. 95-595 at 220 (1977) (“The purpose of a business reorganization case, unlike
a liquidation case, is to restructure a business’s finances so that it may continue to operate,
provide its employees with jobs, pay its creditors, and produce a return for its stockholders. The
premise of a business reorganization is that assets that are used for production in the industry for
which they were designed are more valuable than those same assets sold for scrap .... It is more
economically efficient to reorganize than to liquidate because it preserves jobs and assets.”).

? For the 12-month period ending December 31, 2009, business bankruptey filings increased
40% compared to filings in calendar year 2008. Chapter 11 filings for the 12-month period
ending December 31, 2009 were up 50% compared to chapter 11 filings in calendar year 2008.
See www.uscourts.gov/Press_Releases/2010/BankruptcyFilingsDec2009.cfim (visited March 21,
2010). See also Nelson D. Schwartz, “Tight Credit Seen as Corporate Debts Come Due,” The
New York Times (March 16, 2010) A1 (potential overload in debt markets as many high yield
debt issues come due could increase bankruptey filings as companies seek credit renewals).

1 See Association of Flight Attendanis-CWA v. Mesaba Aviation, Inc. (In re Mesaba Aviation,
Inc.), 350 B.R. 435, 443 (D. Minn. 2006) (describing the impact of airline bankruptcies on
employees).

S See 11 U.S.C. §§ 1102, 1103 (describing official creditors committees and their duties and
powers).

¢ See Howard Delivery Service, Inc. v. Zurich American Insurance Co., 547 U.S. 651 (2006)
(reviewing the expansion of the wage priority to include contributions to employee benefit
plans).

7 The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-
8, § 212 (2005), codified at 11 U.S.C. §§ 507(a)(4),(5).

# The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-
8, §§ 323, 329 (2005), codified at 11 U.S.C. § 541(b)(7) and § S03(b)(1)(A).

? The Bankruptcy Amendments and Federal Judgeships Act of 1984, Pub. L. No. 98-353, §
541 (1984) codified at 11 U.S.C. § 1113.

10 The Retiree Benefits Bankruptcy Protection Act of 1988, Pub. L. No. 100-334, §2, (1988),
codified at 11 U.S.C. § 1114.

" See note 18 infra.
12 See notes 21, 25 infra.

B Inre UAL Corp., 428 F.3d 677 (7" Cir. 2005); in re Kaiser Aluminum Corp., 456 F 3d 328
(3d Cir. 2006)affirming decisions authorizing multiple pension plan terminations);, see United
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Steelworkers of Am. v. United kng’g, Inc., 52 F.3d 1386 (6th Cir. 1995) (rejecting plan
termination contract claim by employees).

YE.g., NY. Typographical Union No. 6 v. Roval Composing Room, Inc. (In re Roval
Composing Room, Inc.), 848 F.2d 345 (2d Cir. 1988); Truck Drivers Local 807 v. Carey
Tramsportation, Inc. (Inre Carey Transportation, Inc.), 816 F.2d 82 (2d Cir. 1987).

" Northwest Airlines Corp. v. Association of I'light Attendants, 483 F.3d 160 (2d Cir. 2007).

1 For a recent representative example of a comprehensive “first day” wage motion, see
Debtors” Motion for Entry of Interim and Final Orders (A) Authorizing, but not Directing,
Debtors (I) to Pay Certain Prepetition Wages and Reimbursable Employee Expenses, (IT) to Pay
and Honor Employee Medical and Other Benefits and (III) to Continue Employee Benefits
Programs and (B) Authorizing Financial Institutions to Honor all Related Checks and Electronic
Payment Requests [Docket No. 6, Mar. 18, 2009], /n re Chemtura Corp, el al., Case No. 09-
11233 (REG) (Bankr. SD.N.Y.). Obtaining authority to maintain pay and benefit programs
uninterrupted by the bankruptcy case allows debtor companies to stabilize the business, maintain
employee morale, and mitigate economic hardships. See Eisenberg and Gecker, “The Doctrine
of Necessity and Its Parameters,” 73 Marq. Law Rev. 1 (Fall, 1989).

""HR. 4677, 111" Cong. § 101 (2010).

'8 Vacation pay is typically allocated by the court to eamings periods, even where fully
earned as of a specified date. See, e.g., In the Matter of Northwest Engineering Co., 863 F.2d
1313 (7th Cir. 1988); In re Roth American, Inc., 975 F.2d 949 (3d Cir. 1992). Court decisions
that allow priority payment only for an allocated portion of the total amount of earned
compensation, limit the collection of the wage priority to less than the full per-employee amount.

Y See Sraus-Duparquet, Inc. v. Local Union No. 3, int’l Brotherhood of Electrical Workers,
386 F.2d 649 (2d Cir. 1967).

211 U.S.C. § 507(a)(5)(B) (describing calculation of priority for unpaid benefit plan
contributions, which subtracts “the aggregate amount paid to such employees under paragraph 4
of this subsection....”).

2 Most courts distinguish between “length of service” severance pay and “pay in lieu of
notice” severance See /n re Public Ledger, 161 F.2d 762 (3d Cir. 1947). Where courts make this
distinction, severance pay in which the amount is based on length of service is allocated between
“earned” periods. Under Roth-type cases, employees are left with a small fraction of their
contractual severance pay if they lose their jobs during a bankruptcy.

2 See Straus-Duparquet, Inc. v. Local Union No. 3, Int’l Brotherhood of Electrical Workers,
386 F.2d at 650-51. See also Supplee v. Beihlehem Sieel Corp., 479 F.3d 167 (2d Cir.
2007)(supplemental retirement plan payment was not severance pay entitled to be paid as an
administrative expense).

2 HR. 4677, 111" Cong. § 103 (2010).
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M 11 US.C. § 503} IA)iD).

5 See In re First Magnus Fin. Corp., 390 BR. 667 (Bankr. D. Ariz. June 20, 2008); /1 re
Powermate Holding Corp., 394 B.R. 765 (Bankr. D. Del. Oct. 10, 2008); In re Continental AI’A
Dispensing Company, 403 B.R. 653 (Bankr. E.D. Mo. 2009); See also in re Circuit City Stores,
Inc., 2010 WL 120014 (Bankr. ED. Va. 2010).

¥ H.R. 4677, 111" Cong. § 105 (2010).

27 See Adventure Res., Inc. v. Holland, 137 F.3d 786, 797-98 (4th Cir. 1998) (Congress acted
to halt use of “bankruptcy law as an offensive weapon in labor relations™) (gwoting in re Roth
American, Inc., 975 F.2d 949, 956 (3d Cir. 1992)), see also Century Brass Prods., Inc. v. Int'l
Union (In re Century Brass Prods. Inc.), 795 F 2d 265, 272 (2d Cir. 1986) (noting that statute
imposed “several safeguards” on a debtor seeking rejection “to insure that employers did not use
Chapter 11 as medicine to rid themselves of corporate indigestion™), see also, Shugrue v. Air
Line Pilots Association, Int’l (In re lonosphere Clubs, Inc.), 922 F.2d 984, 990 (2d Cir. 1990); In
re Tower Automolive, Inc., No. 06-CV4996(VM), 2006 WL 3751360, at *4 (S.D.N.Y. 20006)
(describing Congress’s intent in enacting Section 1114 to “ensure that the debtors did not seek to
effect reorganization ‘on the backs of retirees’ for the benefit of other parties in interest’”).

% Babette A. Ceccotti, “Lost in Transformation: The Disappearance of Labor Policies in
Applying Section 1113 of the Bankruptcy Code,” 15 ABI Law Rev. 415 (Winter 2007) (“Lost in
Transformation”). A copy is submitted with this hearing statement. See also Andrew B.
Dawson, “Collective Bargaining Agreements in Corporate Reorganizations,” 84 Am. Bankr. L.I.
103, 119 (Winter 2010) (concluding that consistently pro-debtor rulings under Section 1113
demonstrate that the statute has provided “very little protection at all” for labor agreements, and
recommending statutory modifications to cure the statute’s defective ambiguity).

¥ See, e.g., Rosalind Rosenberg, Bankruptcy and the Collective Bargaining Agreement A
Brief Lesson in the Use of the Constitutional System of Checks and Balances, 58 AMBANKR. L.
J. 293, 306, 316 (1984); Bruce Charnov, The Uses and Misuses of Legislative History of Section
1113 of the Bankruptcy Code, 40 SYRACUSE L. REvV. 925, 948-50 (1989).

* See Wheeling-Pittsburgh Steel Corp. v. United Steelworkers Of Am. (in re Wheeling-
Pittsburgh Steel Corp.), 791 F.2d 1074 (3d Cir. 1986)(overruling rejection of labor agreement);
N.Y. Iypographical Union No. 6 v. Royal Composing Room, Inc. (In re Royal Composing Room,
Inc.), 848 F.2d 345, 351-8 (2d Cir. 1988) (Feinberg, J., dissenting from majority decision
atfirming rejection of labor agreement).

31 «Lost in Transformation,” 15 ABI Law Rev. at 432; see . g. Truck Drivers Local 807 v.
Carey Transportation, Inc. (In rve Carey Transportation, Inc.), 816 F.2d 82, 89 (2d Cir. 1987);,
Association of Flight Attendants-CWA v. Mesaba Aviation, Inc. (In re Mesaba Aviation, Inc.),
350 B.R. 449 (D. Minn. 2006) (approving less stringent interpretation of Section 1113).

%> See Dawson, “Collective Bargaining Agreements in Corporate Reorganizations,” 84 Am.
Bankr. L.J. at 104.
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3 See Association of Flight Attendants-CWA v. Mesaba Aviation, Inc. (In re Mesaba
Aviation, Inc.), 350 B.R. 435, 443 (D. Minn. 2006) (noting “disastrous” results of airline
bankruptcies for labor).

** Dawson, “Collective Bargaining Agreements,” 84 Am. Bank. L.J. at 104, 119. see afso
Id. at 116 (relating that in one decision in which the debtor did not prevail, the debtor ultimately
prevailed in a subsequently filed motion).

¥E, g., Teamsters Airline Division v. Frontier Airlines, Inc., 2009 WL 2168851 (S.D.N.Y.
2009)(overturning the bankruptcy court’s rejection order where the court considered proposals
made by the debtor after the commencement of the Section 1113 hearing).

35 See Teamsters Airline Division v. Frontier Airfines, inc., 2009 WL 2168851 (SDNY.
2009); Association of Flight Attendants-CWA v. Mesaba Aviation, Inc. (In re Mesaba Aviation,
Inc.)), 350 B.R. 435 (D. Minn. 2006).

7 See, e.g., Inre Delta Air Lines, Inc., 359 BR. 468, 475 (Bankr. S DN.Y. 20006) (“Tt is
important to bear in mind the context in which this statute operates. Section 1113 is not a labor
law, it is a bankruptcy law.”).

% See U.S. Gov’'t Accountability Office, GAO 07-1101, “Many Factors Affect the Treatment
of Pension and Health Benefits in Chapter 11 Bankruptcy” (2007) (identifying companies that
rejected labor agreements and terminated pension and/or non-pension benefits obligations in
bankruptcy); Lost in Transformation,” 15 ABI Law Rev. at 417 and note 10.

¥ “Lost in Transformation,” 15 ABI Law Rev. at 417-18 and notes 11, 12, 13 (collecting
cases filed to achieve “transformational” goals in light of fundamental industry change).

4 See Damon A. Silvers, “How We Got Into This Mess,” The America Prospect (April 21,
2008), available at: www.prospect.org/cs/articles?article=how_we_got_into_this_mess (visited
May 19, 2010).

! The Pension Protection Act of 2006, Pub. L. No. 109-280 120 Stat. 780 (August 17, 2006)
(“PPA”). See Testimony of Ron Gebhardtsbauer, Pensions in Peril — Helping Workers Preserve
Retirement Security Through a Recession, Hearing before the Senate Committee on Health,
Education, Labor and Pensions, Oct. 29, 2009 (describing plan terminations in the Bethlehem
Steel and AL Corp. bankruptcies), Testimony of Richard Jones, Chief Retirement Actuary,
Hewitt Associates LLC, Pensions in Peril — Helping Workers Preserve Retirement Security
Through a Recession, Hearing before the Senate Committee on Health, Education, Labor and
Pensions, Oct. 29, 2009 (noting that the defined benefit plan “is a common area to look for cost
cutting” when companies are in financial distress and describing how pension values are lost by
employer bankruptcies).

2 See Pension Benefit Guaranty Corporation v. Oneida, Lid., 562 F.3d 154 (2d Cir. 2009)
(ruling that the obligation to pay the Termination Premium is not discharged in bankruptey).
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3 PPA section 404(a), adding Section 4022(g) to the Employee Retirement Income Security.
Act. See Testimony of David R. Jury, USW, Pensions in Peril — Helping Workers Preserve
Retirement Securily 1hrough a Recession, Hearing before the Senate Committee on Health,
Education, Labor and Pensions, Oct. 29, 2009 (calling for repeal of Section 404).

* Paul Fronstin, “The Future of Employment-Based Health Benefits: Have Employers
Reached a Tipping Point?” Employee Benefit Research Institute Issue Brief No. 312 (December
2007) (describing trends in employer-provided retiree health benefits).

* Among other provisions intended to address the cost of retiree health benefits, Section
1102(a)(1) of the Patient Protection and Affordable Care Act, P.L. 111-148 (March 23, 2010)
establishes a temporary reinsurance program designed to reimburse a portion of the claims cost
for eligible employment-based plans that provide coverage to early retirees.

1 See PBGC v. LIV Corp., 496 U.S. 633, 646-47 (1990) (“Deciding what competing values
will or will not be sacrificed to the achievement of a particular objective is the very essence of
legislative choice”) (quoting Rodriguez v. United Siates, 480 U.S. 522, 525-26 (1987)).

“THR. 4677, 111" Cong. § 201 (2010).

8 See “Lost in Transformation,” 15 ABI Law Rev. at 426-7 (describing legislators’ concerns
that led to the inclusion of the time limits in the statute). In addition, adopting a ruling from the
Seventh Circuit Court of Appeal in the United Airlines case, the bill also clarifies that only the
debtor and the affected labor organization may appear and be heard at a Section 1113 hearing.
See In re UAL Corp. (Appeals of Independent Fiduciary Services, Inc.), 408 F.3d 847 (7th Cir.
2005)(ruling that the parties to a Section 1113 hearing are those legally capable of modifying the
agreement).

» See, e.g., Inre lonosphere Clubs, Inc., 22 F.3d 403 (2d Cir. 1994); In re Roth American,
Inc., 975 F.2d 949 (3d Cir. 1992); In re Northwest Airlines Corp., 366 BR. 270 (Bankr.
S.D.N.Y. 2007) (noting differences in text between Section 1113 and Section 1114).

¥ HR. 4677, 111" Cong. § 201.
*THR. 4677, 111" Cong. § 201 (2010).

*2 Delphi Corporation, for example, requested a litigation schedule for its section 1113
proceedings against five unions on the very first day of its bankruptcy case. See Delphi’s Motion
for Scheduling Order to Establish Notice Procedures, Briefing Schedule, and Hearing Date
Regarding Debtors’ Conditional Applications for Relief Under 11 U.S.C. § 1113 if Voluntary
Modifications to Collective Bargaining Agreements Cannot Be Reached [Docket # 14, Oct. 11,
2005], In re Delphi Corporation, No. 05-44481 (RDD) (Bankr. SD.N.Y.).

Dana Corporation, another automotive supplier, established a litigation schedule for its
Section 1113 and Section 1114 motions having tendered its proposals only days earlier. See
Motion of Debtors and Debtors in Possession, Pursuant to 11 U.S.C. Section 105(a) for Entry of
a Scheduling Order in Connection with Debtors™ Section 1113/1114 Process [Docket No. 4278,
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Dec. 6, 2006] and Joint Objection to Motion on behalf of International Union, United
Automobile, Aerospace and Agricultural Implement Workers of America (UAW), United
Steelworkers [Docket No. 4341, Dec. 14, 2006), in re Dana Corp., No. 06-10354 (BRL) (Bankr.
SDNY)).

3 See Teamsters Airline Division v. Frontier Airlines, Ine., 2009 WL 2168851 (SD.N.Y.
2009) (describing course of negotiations and information disclosure that continued through a
Section 1113 hearing and vacating bankruptcy court’s order authorizing rejection of labor
agreement because the court considered proposals made after the commencement of the hearing).

See also In re Mesaba Aviation, Inc., 350 B.R. 435 (D. Minn. 2006) and Motion to Approve
Compromise and For Relief Under 1113(c) Approving Amended Agreements with ALPA, AFA
and AMFA, at 5-7, In re Mesaba Aviation, Inc., No. 05-39258 (GFK) (Bankr. D. Minn. Nov. 7,
2006). Mesaba sought a six-year concessionary agreement and a fixed level of savings in its
Section 1113 court case and in a later settlement agreed to a lower percentage of cuts, a shorter
duration and a form of wage increase snapback it rejected in its court case.

Y Northwest Airlines Corp. v. Association of Flight Atiendants, 483 F.3d 160 (2d Cir. 2007).
See Richard M. Seltzer and Thomas N. Ciantra, “The Return of Government by Injunction in
Airline Bankruptcies,” 15 ABI Law Rev. 499 (Winter 2007). A copy is submitted with this
hearing statement.

33 See generally, Michael St. Patrick Baxter, “Is There a Claim for Damages From the
Rejection of a Collective Bargaining Agreement Under Section 1113 of the Bankruptcy Code?”
15 Bankr. Dev. I. 703 (1996).

%6 See In re Tower Automotive, Fuc., No. 06-CV4996(VM), 2006 WL 3751360, at *4
(S.D.N.Y. 2006) (describing Congress’s intent in enacting Section 1114 to “ensure that the
debtors did not seek to effect reorganization ‘on the backs of retirees’ for the benefit of other
parties in interest’”).

THR. 4677, 111" Cong. § 202 (2010).

& Compare In re Delphi Corporation. 2009 WL 637315 (Bankr. S.D.N.Y. March 9, 2009)
and In re Doskocil Cos., 130 BR. 810 (Bankr. D. Kansas 1991)(debtor need not follow Section
1114 procedures) with In re Farmland Industries, 294 B.R. 903 (Bankr. W.D. Mo. 2003)
(Section 1114 procedures apply even where debtor asserted the right to make unilateral changes
in retiree health benefits).

* H.R. 4677, 111" Cong, § 204 (2010).

 See Testimony of Richard Jones, Chief Retirement Actuary, Hewitt Associates LLC,
Pensions in Peril — Helping Workers Preserve Retirement Security Through a Recession,
Hearing before the Senate Committee on Health, Education, Labor and Pensions, Oct. 29, 2009

(describing increase in defined contribution plans).

STHR. 4677, 111" Cong. § 204 (2010).
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®2 See HR. Rep No. 95-595 at 220 (1977).
 HR. 4677, 111" Cong. § 206 (2010).
% H.R. 4677, 111" Cong. § 203 (2010).

® The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-
8, § 1501 (2005), codified at 11 U.S.C. § 503(c).

% See Maryjo Bellow and Edith K. Altice, “Tackle §503(c) by Structuring a “MIP’ — And
Other Strategies to Have in Your Playbook,” 27 APR Am. Bankr. Inst. J. 34 (offering strategies
for devising compensation packages in light of the Section 503(c) restrictions).

% E.g., In re Global Home Products, LLC, No. 06-10340, 2007 WL689747 (Bankr. D. Del.
March 6, 2007) (approving program as incentive plan and excusing review by an independent
consultant); In re Nellson Neutraceulical Inc., 369 B.R. 787 (Bankr. D. Del. 2007).

88 See In re Dana Corporation, No. 06-10354, 2006 WL 3479406 * note 30 (Bankr.
S.D.N.Y. 2006) (approving, as modified, revised executive contracts and noting that the CEO,
“with curious timing, issued a letter to employees and former employees in the days after the
Executive Compensation Motion was filed” indicating that the debtors, in aid of their
reorganization “would have to close plants, terminate employees, modity collective bargaining
agreements and potentially terminate retiree [health] benefits.”).

% See Peg Brickley, “Banks and Bonuses Still Rule in Delaware Bankruptcy Court,” The
Daily Bankruptcy Review, October 27, 2008.

" H.R. 4677, 111" Cong. § 302 (2010).

7! See “Executive Pay: Conflicts of Interest Among Compensation Consultants,” U.S. House

of Representatives, Committee on Oversight and Governmental Reform (Majority Staff)
(December, 2007).

HR. 4677, 111" Cong, § 301 (2010). See In re Journal Register Co., 407 BR. 520 (Bankr.
S.D.N.Y. 2009)(approving incentive pay program in reorganization plan where bonuses were
tied to certain objectives, including a publication “shutdown” objective and emergence from
bankruptcy).

" H.R. 4677, 111" Cong. § 305 (2010).

" HR. 4677, 111™ Cong. § 201 (2010).

" H.R. 4677, 111" Cong,. § 303 (2010).

" HR. 4677, 111" Cong. §§ 401, 402 (2010). See, e.g., In re lonosphere Chibs, Inc., 922

F.2d 984 (2d Cir. 1990); In re Fulton Bellows & Components, Inc., 307 B R. 896 (Bankr. ED.
Tenn. 2004) (automatic stay does not bar contractual arbitration proceedings).
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(Winter 2007)

LOST IN TRANSFORMATION: THE DISAPPEARANCE OF LABOR
POLICIES IN APPLYING SECTION 1113 OF THE BANKRUPTCY CODE

BABETTE A. CECCOTTI"
INTRODUCTION

A resurgence in corporate bankruptcies targeting labor costs, pension funding
and retiree health benefits obligations recalls an earlier time when companies saw
bankruptcy as a potent instrument in labor-management relations. In the early
1980's, the strategic use of bankruptey in several high profile labor disputes, fueled
by the Supreme Court's 1984 decision in NLRB v. Bildisco & Bildisco,' unleashed a
storm of protest that companies were abusing the bankruptcy process to target
collective bargaining agreements.” Soon after the Bildisco decision, Congress
enacted section 1113 of the Bankruptcy Code’ to impose restrictions on the ability
of a company in bankruptcy to reject a labor agreement.* Two years later, LTV

" Babette Ceccotti is a partner at Cohen, Weiss and Simon LLP and has represented labor unions in
bankruptey cases in the airline, steel, auto supply and other industries. The author gratefully acknowledges
the valuable assistance of Jacqlyn R. Rovine in the preparation of this article.

146518 513 (1984).

* A number of widely publicized cases brought attention to the issue. In 1983, Continental Airlines filed a
chapter 11 petition, immediately laid-ott its employees, and resumed operations with a reduced workforce at
half of their regular pay. Wilson Foods also filed a chapter 11 petition in 1983 and unilaterally slashed wage
rates under its collective bargaining agreements. See /n re Wilson Foods Corp., 31 B.R. 269 (Bankr. Okl.
1983); Laurel Sorenson, Chapier 11 Filing By Wilson Foods Roils Workers' Lives, Tests Law, WALL ST. I.,
May 23, 1983, at 37 (leading union to file "charges of unfair labor practice [for] misuse of the bankruptey
law with the National Labor Relations Board"). Lastern Air Lines openly threatened its workers with
bankruptcy to gain leverage in collective bargaining negotiations. See Katherine Van Wezel Stone. Labor
Relations on the Airlines: The Railway Labor Act in the Fra of Deregulation, 42 STAN. .. REV. 1485, 1491—
92 (1990) (indicaling mid-1980s airline management "used the threal of bankrupley, merger or sale in
negotiations to procure concessions"); Agis Salpukas, A Wrenching Week at Airline, N.Y. TIMES, Oct. 8,
1983, at 1.37 (reporting that "leaders of the pilot, flight attendant and machinist unions . . . charge that l'rank
A. Lorenzo, the airline chairman, was using bankruptcy laws to repudiate union contracts and break the
power of the union"). Congressional hearings were held in which lahor organizations reported growing
instances of these tactics, including testimony by the president of the Teamsters union that numerous
companies were "taking total advantage of the Bildisco decision.” See Rosalind Rosenberg, Bankrupicy and
the Colleciive Bargaining Agreement—A Brief Lesson in the Use of the Constitutional System of Checks and
Balances, 58 AM BANKR. 1.. 1. 293, 306, 316 (1984) (describing two subcommitiees of House of Education
and Labor Committee holding "a joint hearing on the subject of the growing use ol lederal bankrupley law as
a 'new collective bargaining weapon™).

? References to the Bankruptey Cods are to 11 U.S.C. §§101 1532 (2006)

1 8ee 11 US.C. § 1113 (2006). Under section 1113, a collective bargaining agreement remains in effect
upon a bankrupley filing and a deblor may not unilaierally alter any term of a labor agreement without
meeting the requirements of the statute. See 11 U.S.C. § 1113(f); see also Shugrue v. Air Line Pilots Ass'n,
Int'l (In re lonosphere Clubs, Inc.), 922 F.2d 984, 992 (2d Cir. 1990) (holding "that § 1113(f) precludes
application of the automatic stay to disputes involving a collective bargaining agreement only when its
application allows a debtor unilaterally to terminate or alter any provision of a collective bargaining
agreement"); United Steelworkers of Am. v. Unimet Corp. (Zr re Unimel Corp.), 842 F.2d 879, 8384 (6th Cir.
1988) ("[P]rohibiting modification of amy provision of the collective bargaining agreement without prior
court approval."). Before seeking court-approved rejection of a labor agreement, a debtor must engage in

413
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Corporation, then the second largest domestic steel company, filed a chapter 11
bankruptcy case and immediately announced that it was ceasing the payment of
retiree health benefits covering some 70,000 retirces.” Congress acted again, this
time to forestall the elimination of retiree health, life insurance and disability
benefits upon a bankruptey filing through lcgislation that ultimatcly became scction
1114 of the Bankruptcy Codc.’

By adding thesc provisions to the Bankruptcy Code, Congress intended to
restrict the use of bankruptey to alter obligations that implicate two vital interests—
national labor policy and retiree insurance obligations. The statutes incorporate
features designed to protect these interests and /imir the circumstances under which
a debtor may alter its obligations under a labor agreement or retiree health
program.” Sections 1113 and 1114 represent deliberate policy choices by Congress
to restrain a debtor's discretion under federal bankruptcy policy by prescribing
special treatment for collective bargaining agreements and retiree insurance
obligations not applicable to executory contracts generally or to other types of
monetary obligations.® Balancing these non-bankruptcy interests against federal

collective bargaining over proposals that meet prescribed standards. See 11 U.S.C. § 1113(b); see also
Century Brass Prods., Inc. v. Intl Union (/n re Century Brass Prods. Inc.), 795 F.2d 265, 272 (2d Cir. 1986)
(discussing reversal of Bildisco by section 1113 which created of "an expedited form of collective bargaining
wilh several salcguards").

° See In re Chateaugay Corp., 64 B.R. 990, 992-93 (S.D.N.Y. 1986) (describing events surrounding LTV's
bankruptey tiling); Susan J. Stabile, Protecting Retiree Medical Benefits in Bankruptcy: The Scope of
Section 1114 of the Bankruptcy Code, 14 CarDOzO L. REV. 1911, 1912 (1993) (indicating "heated public
response” to I.TV's actions and "a union strike at several T.TV steel mills"). T.TV contended that the health
benelits obligations were pre-pelilion claims based on the pre-bankrupley service of former employees.
Chateaugay, 64 B.R. at 993 ("LTV concluded that the Retirees held pre-petition unsecured claims which
could not be paid absent court order or under a confirmed plan of reorganization.").

“11 U.S.C. § 1114 (2006). Temporary legislation was passed in 1986 to halt the suspension of retiree
medical, life and disability coverage in pending bankruptey cases. See I.TV Steel Co. v. United Mine
Workers of Am. (Ir re Chalcaugay), 922 F.2d 86, 88 (2d Cir. 1990) ("Congress c¢nacted lemporary
legislation requiring restoration of the benefits, and giving retiree benefit payments the status of
administrative expenses, thereby permitting the payments during the reorganization."). see also Daniel
Keating, Good Intentions, Bad Economics: Retiree Insurance Benefits in Bankruptcy, 43 VAND. L. REV
161, 174 (1990) (noting temporary stopgap legislation providing that debtor filing for chapter 11 must
continue retirees benefits payments). In 1988, Congress passed the Retiree Benefits Bankruptey Protection
Act of 1988, Pub. L. No. 100-334. 102 Stat 610 (1988), which added section 1114 to the Bankruptcy Code.
See Stabile, supra note 3, at 1926-27. Section 1114 requires the continuation of retiree benefits upon a
bankrupiey [iling and prohibils the modification of retiree benefits excepl as permiticd under the statule. See
11 U.S.C. § 1114(e). The procedures and slandards governing modification of reliree benefits are similar o
those under section 1113, See In re Tower Automotive, Inc., 241 F.R.D. 162, 166 68 (S.D.N.Y. 20006); In re
Farmland Industries, Inc., 294 B.R. 903, 915 16 (Bankr. W.D. Mo. 2003); /z2 re lonosphere Clubs, Inc., 134
BR. 515 (Bankr. SD.N.Y. 1991) ("When Congress enacted § 1114, it used the same procedures and
standards as existed for modification or rejection of colleetive bargaining agreements under § 1113.").

7 See, e.g., Peters v. Pikes Peak Musicians Ass'n, 462 F.3d 1265 (10th Cir. 2006) (noting section 1113
prohibits debtors from unilaterally changing "terms and conditions of a collective bargaining agreement");
Teamsters Indus. Sec. Fund v. World Sales, Inc. (I re World Sales, Inc.), 183 B.R. 872, 878 (9th Cir. 1995)
("Saction 1113 was enacted to protect employees during the interim between the filing of the bankruptcy
petition and court-supervised modification or ultimate rejection of the [collective bargaining agreement].").

® See Tower Automotive, 241 FR.D. at 167 (stating that "§ 1114 . . . provides retirees with rights not
afforded general unsecured creditors”); Donald R. Korobkin, Value and Rationafity in Bankruptcy
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bankruptcy policy, Congress determined that labor agreements and retiree health
imsurance should be afforded special protections notwithstanding the prerogatives
otherwise available to a debtor in a chapter 11 bankruptcy.”

How, then, to explain the wave of bankruptcy cases targeting significant
reductions in labor costs, pension funding, and retirce health obligations that has
surged through the airlinc industry, the stecl industry, auto supply and other heavily
unionized industrics in rocent yoars?'®  Restructuring profossionals  have
denominated these cases "labor transformation" bankruptcies."! They have in
common the strategic use of bankruptcy to bring about broad changes to a business,
largely through substantial cost-cutting, to address conditions that are ascribed to
fundamental industry change. In these cases, the debtor believes that the
bankruptey process will allow it to achieve long-term solutions through the tools
available under the Bankruptcy Code, including the rejection of collective
bargaining agreements, the reduction or elimination of retiree health obligations and
transactions to downsize the business to "core" operations or facilitate other
operational changes to lower labor costs." In these cases, debtors have been able to

Decisionmaking, 33 WM. & MARY L. REV. 333, 362-63 (1992) (stating section 1113 "embodies normative
constraints to promote certain strongly held values associated with the integrity of collective bargaining
agreements").

? See PBGC v. I.TV Corp., 496 U.S. 633, 646-47 (1990) ("Deciding what competing values will or will
not be sacrificed to the achievement of a particular objective is the very essence of legislative choice . .. .")
(quoting Rodriguez v. United States, 480 U.S. 522, 525 26 (1987)).

' Among the bankruptey cases in which companies principally targeted labor, pension and retiree health
costs are: /n re UAI Corp., No. 02-48191 (Bankr. N.D. TI.) (United Airlines, Inc.); 7n re USAirways. nc..
No. 02-83984 (Bankr. E.D. Va.) ("USAirways 1"); In re US4irways, Inc., No. 04-13819 (Bankr. E.D. Va.)
("USAirways 1I"), In re Delta Air Lines, Inc., No. 053-17923 (Bankr. SD.N.Y.), In re Northwest Airlines
Corp., No. 05-17930 (ALG) (Bankr. 8.D.N.Y.); in re Mesaba Aviation, No. 03-39258; (Bankr. D. Minn.). /n
re ATA {Iolding Corp.. No. 04-19866; (Bankr. S.D. Ind.): In re Kaiser Aluminum Corp., 456 T .3d 328 (3d
Cir. 2006): In re Bethiehem Steel, No. 01-15288 (Bankr. SD.N.Y ), /n re Tower Automoiive, Inc., No. 05-
10578 (Bankr. S.D.N.Y.), In re Delphi Corporation, No. 05-44481 (Bankr. S.D.N.Y.); In re Dana Corp.,
No. 06-10354 (Bankr. SD.N.Y.). See, e.g., U.S. Gov't Accountability Oftice, Emplovee-Sponsored Benefits:
Many I'actors Affect the 1reatment of Pension and Ilealth Benefits in Chapier 11 Bankruptcy, GAO 07—
1101 (2007) (identifying companies that rejected labor agreements and/or terminated pension or non-pension
benefits obligations in bankruptey).

! See, e.g., Disclosure Statement with Respect to Joint Plan of Reorganization of Delphi Corp. and Certain
Affiliates, Debtors and Debtors-in-Possession at DS 40 41, /n re Delphi Corp., No. 03-44481(RDD) (Bankr.
SDNY. Sept. 6, 2006) |hereinatter, Delphi Disclosure Statement] (describing Delphi's "labor
transformation” plan to address ils "legacy labor costs as part of its restructuring” through, infer alia,
molions under section 1113 and seclion 1114).

"2 See, e.g., Delphi Disclosure Statement at DS 30, 34 35 (describing Delphi's decision to seek relief under
chapter 11 to address, infer alia, "U.S. legacy liabilities" and its bankruptcy transformation plan, including
"labor transformation"), see alse Declaration of NDouglas M. Steenland, at 9§ 9, /n re Northwest Airlines
Corporation, No. 05-17930 (Bankr. SD.N.Y. Sept. 14, 2005) (describing airling's intent 1o "usce the salutary
provisions of chapter 11" to "realize three major goals essential to the transformation of Northwest,"
including achieving a "competitive labor cost structure"), id at 9 10, 12 13 (identifying "labor cost
disadvantages vis-a-vis the [low cost carriers]'as "one of the fundamental causes of its difficulties");
Informational Brief in Support of First Day Motions. /z re Delta Air Lines, Inc., No. 05-17923 (Bankr.
S.D.N.Y. Sepl. 14, 2005) (describing its "Transformation Plan" initiatives and plans to use bankrupley to
obtaining additional cost savings, including pension funding, labor cost and retiree health cost savings);
Supplemental Brief in Support of I'irst Day Motions at 9-11, /n re USAirways, Inc., No. 04-13819 (Bankr.
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extract substantial labor and benefit costs cuts, either through, or under the threat of,
court-ordered relief under sections 1113 and 1114."° Many have involved the
termination of defined benefit pension plans as well.'*

But the proliferation of bankruptcy cases taking aim at costs attributed to
collective bargaining agrcements and pension and retiree health obligations is not
casily squarcd with the special status accorded labor agreements and retirce health
obligations by thc addition of scetions 1113 and 1114 to the Bankruptcy Code.
Section 1113, in particular, was enacted to prevent companies from using
bankruptcy as a strategic tool in its dealings with labor."”> A principal purpose of
both statutes is to protect employees and retirees from bearing a disproportionate
burden of their emplover's bankruptcy.'® Yet the premise of the transformation
bankruptcy is that bankruptcy law will enable restructuring changes that will be

E.D. Va. Scpl. 12, 2004) (describing Transformation Plan to be achieved in US Airways II, including cuts in
pay and benefits, "whether by consent or through judicial resolution"); Informational Briet of United Air
Lines, Inc. at 2-3, /n re UAL Corporation, No. 02-48191 (Bankr. N.D. Ill. Dec. 9, 2002) (describing United's
intention to use bankruptey to transform its business and asserting that "the only conceivable way for United
to reorganize will be to reduce its lahor and other costs dramatically™).

2 See, e.g., Association of Flight Attendants-CWA v. P.B.G.C., No. Civ A 05-1036ESH, 2006 WL 89829,
at *2 (D.D.C. Jan. 13, 2006) (describing United Air Lines' section 1113 and pension plan termination
proceedings). n re Nw. Airlines Corp., 346 B.R. 307, 332 (Bankr. S D.N.Y. 2006) (approving rejection of
deblor's seetion 1113 motion against one union and noling scction 1114 proceedings against relirees and
settlements reached with other unions); /n re Delta Air Lines, 359 B.R. 468, 473 (Bankr. S.D.N.Y. 2006)
(delineating labor costs saved by section 1113 proceedings at Delta's Comair subsidiary). see also Delphi
Disclosure Statement at DS-49-35 (describing labor settlements, including attrition programs, modified
wage, benefit and worksite agreements, elimination of retiree health obligations and pension plan freeze);
First Amended Disclosure Statement With Respeel to First Amended Joint Plan of Reorganization of
Debtors and Debtors in Possession at 29-32, In re Dana Corp., No. 06-10354(BRL) at 30-32 (Bankr.
S.D.N.Y. Oct. 18, 2007) (describing "targeted” labor-related savings and estimating annual savings at $220-
245 million per year); Second Amended Disclosure Statement with Respect to Joint Plan of Reorganization
of USAirways, Inc. at 63-65, /n re UUSAirways, Inc., No. 04-13819 (Bankr. ED. Va. Aug. 9, 2005)
(describing labor cost savings of over $1 billion per year achicved during USAirways II).

1 See Kaiser Aluminum Corp., 456 F.3d at 332 (describing Kaiser's proceedings to terminate six pension
plans in bankruptey). see aiso In re UAL Corporation, 428 1'3d 677, 684 (7th Cir. 2005) (approving
settlement between debtor and Pension Benefit Guaranty Corporation involving termination of four pension
plans), /n re Aloha Airgroup, Inc., No. 04-3063, 2005 WI. 3487724, at *2 (Bankr. I). Hawaii Dcc. 13, 2005)
(describing Aloha's proceedings to terminate four pension plans); /n re US Airways, Inc., 296 B.R. 734, 745
(Bankr. E.D. Va. 2003) (approving termination of debtor's pension plan).

" See Adventure Res., Inc. v. llolland, 137 I'.3d 786, 797-98 (4th Cir. 1998) (Congress acted to halt use
ol "bankrupley law as an oflensive weapon in labor relations") (quoting 7z #¢ Roth American, Inc., 975 F.2d
949, 956 (3d Cir. 1992)). see also Century Brass Prods., Iuc. v. Int'l Uuion (/n re Century Brass Prods. Inc.),
795 F.2d 265, 272 (2d Cir. 1980) (noting that statute imposed "several sateguards" on a debtor seeking
rejection "to insure that emplovers did not use Chapter 11 as medicine to rid themselves of corporate
indigestion"); /n re Maxwell Newspapers, Inc., 981 F.2d 85, 89-90 (2d Cir. 1992) (describing section 1113
requirements which prevent debtor "from using bankruptey as a judicial hammer Lo break the union®)

1 See Wheeling-Pittsburgh Steel Corp. v. United Steelworkers of Am., 791 F.2d 1074, 1091 (3d Cir.
1986) (citing Congressional intent in enacting section 1113 that employees "not bear either the entire
financial burden of making the reorganization work or a disproportionate share of that burden"); see also In
re Tower Automotive, Inc.. 241 FR.D. 162, 166 (S.DN.Y. 2006) (describing Congress's intent in enacting
seetion 1114 to "ensure that the deblors did not seek to ¢lleel reorganizatiou 'on the backs of retirees' for the
benetit of other parties in interest” (quoting Ir re Ionosphere Clubs, Inc., 134 B.R. 515, 523 (Bankr.
S.D.NY. 1991)).
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brought about in large part by cuts in collectively-bargained labor, pension and
retiree health obligations."”

As a cost-cutting strategy, labor-targeted bankruptcies appear to have achieved
their goals, despite the enactment of sections 1113 and section 1114, As a result,
labor groups have had to absorb cumulative losscs in these cascs: climination of
jobs, cuts in wagcs and bencfits, termination or freczing of pension plans and
reductions in, or climination of, rctirce health benefits.'® The long-tcrm cffects of
these changes on individual workers and their families, and in turn, on the
companies, have yet to fully unfold. At airlines that have emerged from
bankruptcy, labor groups have already signaled their discontent over long-term
concessionary contracts negotiated in section 1113 proceedings conducted in those
bankruptcies.'”

The heavy focus on labor and benefit cost cuts in the "transformation"
bankruptcies offers strong proof that the substantive labor policies incorporated into
the Bankruptcy Code through section 1113 are not operating as Congress intended.
Despite the legislative choice made by Congress to restrain bankruptcy prerogatives
where labor agreements are concerned, debtors have been free to use section 1113
and section 1114 to take broad aim at collective bargaining agreements, pension
plans and retiree benefits.

In somc ways this devclopment was forcshadowed by an carly split between
two influcntial courts rcgarding kecy provisions of the statutory standard for
rejection under scetion 1113.%° But the recent transformation cases have highlighted
the extent to which bankruptcy policy, rather than labor policy, prominently
influences the application of section 1113.*! In these cases, seeking relief from labor
and benefit costs becomes closely identified with the principal aim of the
restructuring case™ and sections 1113 and 1114 become special-purpose provisions
brought to bear on these obligations rather than (as they were intended) instruments
of restraint.

This article reviews the background of section 1113, the early split between the
Second Circuit and Third Circuit Courts of Appeals in interpreting the rejection

77 See supra notes 11, 12.

'8 See Ass'n of Flight Attendants-CWA v. Mesaba Aviation, Inc., 350 B.R. 435, 443 (D. Minn. 2006)
(describing "draconian" effects of airline bankruptcies on labor unions and employees), see also supra notes
13, 14.

» Corey Dade, After Delta's Recovery, New Turbulence Stirs, WALL ST. J., Oct. 4, 2007; Liz Fedor, Pilvis
to NWA Chair: Shows Us More Money, MDNNEAPOLIS STAR TRIB., September 7, 2007, United Workers Join
For Fight, CHL. 'TRIB., March 28, 2007; James Miller, Union Chief W ants United to Start T'alks, CHL TRIB..
May 31, 2007 (reporting post-bankruptcy disputes at Northwest Airlines and United Air Tines arising from
contracls negotiated during the airlines' bankrupley cases)

* See infra pp. 427-430.

! See Sheet Metal Workers' Int'l Ass'n v. Mile Hi Metal Sys., Inc. (In re Mile Hi Metal Sys., Inc.), 899
I.2d 887, 894 (10th Cir. 1990) (Seymour, I. concurring) (noting majority ignored strong labor policy); /n re
Delta Air Lines, Inc., 359 B.R. 468, 475 (Bankr. S.D.N.Y. 2006) (holding section 1113 is not labor law but
is bankruptey law); ¢/ In re Horschead Indus., 300 B.R. 573, 585 (Bankr. SD.N.Y. 2003) (¢mphasizing
ultimate goal of section 1113 should be reorganization of debtor).

* See supranotes 11, 12.
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standard, and the application of section 1113 in recent cases. The article concludes
with the proposition that the erosion of labor policies in the application of section
1113 has made bankruptcy, once again the "new collective bargaining weapon. "

1. Tim CODITICATION OF LABOR POLICITS IN SECTION 1113

Enactcd in 1984 as part of thc Bankruptcy Amendments and Federal Judgeships
Act* section 1113 was intended to overturn the Supreme Court's decision in NLRB
v. Bildisco™ with respect to the treatment of collective bargaining agreements in
bankruptcy.*® In Bildisco, the Court confirmed that collective bargaining
agreements could be rejected under bankruptey law.*” In addition, the Supreme
Court settled a dispute among the lower courts regarding the standard to be applied
to rejection of collective bargaining agreements.” The decision also addressed the
consequences of unilateral modification by a debtor in the absence of court-
approved rejection.”

In its ruling, the Supreme Court accepted lower court rulings that a "somewhat
stricter standard" should apply to rejection of labor agreements in light of "the
special nature of a collective-bargaining contract, and the consequent 'law of the

* Wheeling-Pittsburgh Steel Corp. v. United Steelworkers of Ami., 791 F.2d 1074, 1081 (3d Cir. 1986).

* The Bankruptcy Amendments and Federal Judgeships Act of 1984, Pub. L. No. 98-353, 98 Stat. 333
(1984).

465 U.8. 513 (1984).

* FBI Distribution Corp. v. Official Comm. of Unsceured Creditors (fn re FBI Distribution Corp.), 330
F.3d 36, 44 (1st Cir. 2003) ("Congress amended the Code by adding 11 U.S.C. § 1113, which provides
special treatment for collective bargaining agreements."); see Adventure Res., Inc. v. llolland, 137 I'3d 786,
797-98 (4th Cir. 1998) (emphasizing Congress enacted section 1113 to prevent employers from using
bankruptey filings to modify or reject collective bargaining agreements); Carpenters Health & Welfare Trust
Funds v. Robertson (/n re Rulener Conslr.), 33 F.3d 1064, 1066 (9th Cir. 1995) (noting scclion 1113
"imposes several procedural requirements that trustees and debtors must follow in order to reject a collective
bargaining agreement"); see also, Shugrue v. Air Line Pilots Association, Int'l (n e lonosphere Clubs, Inc.),
922 F.2d 984, 990 (2d Cir. 1990); United Steelworkers of Am. v. Unimet Corp. (/n re Unimet Corp.), 842
F.2d 879, 882 (6th Cir. 1988). Wheeling-Pitishurgh, 791 F.2d at 1076; In re Carcy Transp., Inc.. 50 B.R.
203, 206 (Bankr. S.D.N.Y. 1985).

7 Bildisco, 465 U 8. at 521 23.

* See, e.g.. In re Brada-Miller I'reight System, Inc.. 702 I'.2d 890, 899 (11th Cir. 1983) ("We find . .
balancing of the cquitics test provides a more satislaclory accommodation of the conllicting interesls at slake
in a rejeclion proceeding."), Shopmen's Local Union No. 455 v. Kevin Steel Prod., Inc., 519 F.2d 698, 707
(2d Cir. 1975) (finding rejection standard should not be based solely on debtor's financial status but should
consider balance of equities). See generally Bhd. of Ry., Airline and 8.S. Clerks v. REA Express, Inc., 523
F.2d 164, 172 (2d Cir. 1975) ("[T]n view of the serious effects which rejection has on the carrier's employees
it should be authorized only where it clearly appears o be the lesser of two cvils and thal, unless the
agreement is rejected, the carrier will collapse and the employees will no longer have their jobs.").

* Bildisco, 465 U.S. at 534 ("But while a debtor-in-possession remains obligated to bargain in good faith
under NLRA § 8(a)(5) over the terms and conditions of a possible new contract, it is not guilty of an unfair
labor practice by unilaterally breaching a collective-bargaining agreement before formal Bankruptcy Court
action."), see 29 U.S.C. § 158 (d) (2006) ("[T]hat where there is in efleet a collective-bargaining contract
covering employees in an industry affecting commerce, the duty to bargain collectively shall also mean that
no party to such contract shall terminate or modify such contract . . . .").
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shop' which it creates [citations omitted]."” The Court rejected a strict standard
favored by the National Labor Relations Board (NLRB) and articulated by the
Second Circuit Court of Appeals in Brotherhood of Railway. Airline and Steamship
Clerks v. REA Express, Inc.’! In that case, the court ruled that, "[i]n view of the
scrious cffects which rejection has on the carrier's cmployecs,” rejection should be
authorized "only where it clearly appcears to be the lesser of two cvils and that,
unless the agreement is rejected, the carricr will collapsc and the employces will no
longer have their jobs."** The Court found this standard unacceptably narrow in its
focus on whether rejection of a collective-bargaining agreement was needed to
avoid liquidation, a limitation the Court saw as "fundamentally at odds with the
policies of flexibility and equity" of chapter 11.%

Instead. the Court settled on a standard for rejection that it termed "higher than
that of the 'business-judgment' rule, but a lesser one than the RFA Fxpress"
standard.** The standard announced by the Court required a debtor to show that "the
collective bargaining agreement burdens the estate and that after careful scrutiny,
the equities balance in favor of rejecting the labor contract."* In addition, before
acting on a motion to reject the agreement, a bankruptcy court "should be persuaded
that reasonable efforts to negotiate a voluntary modification have been made and
are not likely to produce a prompt and satisfactory solution."*®

The Court's nod to federal labor policy in articulating the rejection standard was
overshadowed (if not undonc) by its controversial ruling that a debtor docs not
commit an unfair labor practicc by unilatcrally modifying a labor agrecment upon a
bankruptcy filing.”” The Court's rationale was that a labor agreement, like other
executory contracts, is not an enforceable agreement upon the filing of a bankruptey
case.”® The Court's majority did not consider its ruling to be inconsistent with
federal labor policies because a debtor would still be required to bargain "over the

* Bildisco, 465 U.S. al 524. See Brada Miller Freight, 702 F.3d at 899 (accepling Bildisco balancing of
equities test as better tool to evaluate rejection of collective bargaining agreements). See generally John
Wiley & Sons, Inc., v. Livingston, 376 U.S. 543, 548 (1964) ("|A] collective bargaining agreement is not an
ordinary contract. It is a generalized code to govern a myriad of cases which the draftsman cannot wholly
anticipatc. The collective agreement covers the whole ecmployment relationship.").

! REA Express, 523 F.2d at 172.

= 1d

* Bildisco. 465 U.S. at 525

*1d

N

36 ]d

7 Section 8(d) of the National Labor Relations Act (NLRA), 29 U.S.C. § 158(d)(4) (2006), sets forth the
"mntual obligation of the emplover and the representative of the employees to meet at reasonable times and
confer in good faith with respect Lo wages, hours, and other terms and conditions of employment, or the
negotiation of an agreement, or any question arising thereunder . . . ." 29 U.S.C. § 158(d) (2006). Where
there is an agreement in etfect, the duty to bargain collectively shall also mean that no party to such contract
shall terminate or modify such contract, except as set forth in the statute. The party desiring modification
shall, inter alia, continue "in full force and effect” “all the terms and conditions of the existing contract for a
period of sixly days afller such notice is given or unlil the expiration date of such contract, whichever oceurs
later." Id.

* Bildisco. 465 U.S. at 521-23, 532.
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terms and conditions of a new possible contract" even though "it is not guilty of an
unfair labor practice by unilaterally breaching a collective-bargaining agreement
before formal Bankruptcy Court action."*

In a dissent that drew heavily on federal labor policies, four justices strongly
disagrced with the majority's ruling that a debtor docs not commit an unfair labor
practicc by unilaterally modifying a collective bargaining agreement.™ The dissent
charged that the majority's ruling ignored the Court's long-standing recognition of
the role of labor agreements in federal labor policy and would operate to "deprive] ]
the parties to the agreement of their ‘system of industrial government,"*'

Lobbying efforts by labor organizations intensified after the Bildisco decision.*
At the same time. Congress' attention was focused on another serious bankruptcy
issue, this one arising from the Supreme Court's decision in Northern Pipeline
Construction Co. v. Marathon Pipe Line,* in which the Court ruled that the grant of
authority to bankruptcy judges lacking the attributes of Article TIT judges was
unconstitutional ** The Marathon decision was staved to allow Congress to take
corrective action.* The legislative solution to the Marathon issue thus became the
vehicle for enacting Congress' response to Bildisco *®

As described in detailed accounts of the passage of the 1984 amendments,
section 1113 was the product of compromises resulting from at least three separate
bills introduccd in thc Housc and thc Scnatc to address the Bildisco decision.”

* 1d, at 534.

1 Jd at 535-54 (Brennan, J. dissenting).

1 Id at 553-54 (Brennan, J. dissenting) (cilation omitted). See id. al 548 (noting central role of collective
bargaining in conflict resolution).

“* Rosenberg, supra note 2, at 312 (noting shift in congressional interest regarding Court's Bildisco
decision after six airline unions testified before ITouse subcommittee and labor leaders called on Congress to
adopt stricter standard under which bankrupt employer could reject collective bargaining agreement),
Michael D. Sousa, Reconciling the Otherwise Irreconcilable: The Rejection of Collective Bargaining
Agreements Under Section 1113 of the Bankruptcy Code, 18 Las. Law. 453, 468 69 (2003) (noting labor
leaders' lobbying efforts in response to Bildisco). see Wheeling-Pittsburgh Steel Corp. v. United
Steelworkers of Am., 791 F.2d 1074, 1082 (3d Cir. 1986) (reviewing legislative history of section 1113 that
began with unions' "immediate and intense lobbying effort in Congress to change the law").

* N. Pipeline Constr. Co. v. Marathon Pipe Line, 458 U.S. 50 (1982) (holding Bankruptey Reform Act of
1978 unconstitutional because it "impermissibly removed most, if not all, of 'the essential attributes of the
judicial power" from district court and vested those powers in adjunct bankruptcy court not found in Article
Tm).

*1d w87

*Id. at88.

* See Bruce Charnov, The Uses and Misuses of Legislative History of Section 1113 of the Bankruptcy
Code, 40 SYRACUSE .. REV. 925, 948-50 (1989) (observing deadline imposed by Supreme Court after
Marathon influenced the passage of section 1113); see also Elizabeth P. Gilson, Statutory Proiection For
Union Contracts in Chapter 11 Reorganization Proceedings: Wheeling-Pittsburgh Steel Corp. v. United
Steelwarkers, 19 COXK. L. REV. 401, 409 10, n.38 (1987) (noting pressure on Congress to pass bill
restructuring “entire system of bankruptey courts" in light of Marathon), Stabile, supra note 5, at 1922 n.65
(stating Congress passed section 1113 as part of legislation to resolve jurisdictional issue raised by
Marathon).

¥ See Michasl St. Patrick Baxter, Is There a Claim For Damages From the Rejection of a Collective
Bargaining Agreement Under Section 1113 of the Bankruptcy Code?, 12 BANKR. DV, J. 703, 722 (1996)
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Congressman Rodino introduced HR. 4908 when the Bildisco decision was
announced. Congressman Rodino's bill proposed the stringent RFA Express test as
the standard to be applied to rejection of a labor agreement and included a
prohibition on unilateral modification of a collective bargaining agreement.” The
Rodino proposal was incorporated into HR. 5174, thc omnibus bankruptey bill
passcd by thc Housc.™ In thc Scnatc, Scnator Thurmond rcjected the Housc
proposal and introduccd a bill incorporating the Bildisco rcjcction standard, adding
a requirement that a debtor provide 30 days notice before unilateral modification.”
This proposal was "'reluctantly' accepted by the business community but rejected by
labor."*" Senator Packwood then introduced a separate bill with the backing of
organized labor. Among other provisions, the Packwood amendment would have
permitted rejection upon a showing of "minimum modifications to emplovees
benefits and protections that would permit the reorganization, taking into account
the best estimate of the sacrifices expected to be made by all classes of creditors and
other affected parties . . . """

When fears of a deadlock led to withdrawal of both the Packwood and
Thurmond amendments, the Senate passed a bankruptcy bill containing no labor
provision”* The conference then took up H.R. 5174, which contained the Rodino
REA Express formulation, and the Senate bill, which contained no labor provision.
The conference agreement emerged overnight on Junc 28, 1984 and was passed on
Junc 29, 1984 as the intcrim jurisdictional rule was cxpiring **

(noting difference between new bill and original Rodino proposal), Charnov, supra note 46, at 946-47, 950—
54 (discussing history of three different bills during legislative process). Rosenberg, supra note 2, 313-318.

¥ See, e.g., Baxler, supra note 47, at 721; Chamov, supra nole 46, at 946; Roscnberg, supra nole 2, at 313.

* See, e.g., Christopher D. Cameron, How 'Necessary' Became the Mother of Rejection: An Empirical
Look at the I'ate of Collective Bargaining Agreements on the 1'enth Anniversary of Bankrupicy Code Section
1113,34 SANTA CLARA L. REV. 841, 844 n.21 (1994), Chamov, supra note 46, at 946-47.

3 See Charnov, supra note 46, at 95051 (describing introduction of Thurmond amendment), Daniel §
Ehrenberg, Rejeciing Collective Bargaining Agreements Under Section 1113 of Chapier 11 of the 1984
Banlvuptcy Code: Resolving the Tension Between Labor Law and Bankruptcy Law, 2 J.L. & PoL'y 55, 68
(1994) (describing Thurmond's proposal incorporating balancing of equities test and thirty day waiting
period); Anne J. McClain, Bankiuptcy Code Section 1113 and the Simple Rejection of Collective Bargaining
Agreements: Labor Loses Again, 80 GRO.T..1. 191, 196 (1991) (discussing Scn. Thurmond amendment).

! See N.Y. Typographical Union No. 6 v. Royal Composing Room, Inc. (f# re Royal Composing Roon,
Inc.), 848 ¥'.2d 345, 353 (2d Cir. 1988) (Feinberg, J., dissenting) (describing reaction to Sen. Thurmond bill);
130 Coxa. REC. 10, 13061 (1984) (statement by Sen. Thurmond) ("|T']he business community does not
preler this but they reluctantly went along. Thus, while business has made significant and concilialory shifl
in its posilion, labor has given little or nothing in its demands."); Rosenberg, supra note 2, at 318 (explaining
business interests opposed Packwood amendment, while labor rejected Thurmond's proposal).

* 130 CoNG. REC. 10, 13185 (1984). See Charnov, supra note 46, at 952 53 (describing Packwood
amendment).

* See Baxter, supra nole 47, al 721 (stating botb Packwood and Thurmond withdrew their amendments in
order to resolve Marathon issue), Charnov, supra note 46, at 953-54 (describing withdrawal of amendments
to prevent filibuster); Gilson, supra note 46, at 409 10, n.38 (noting withdrawal of amendments to avoid
filibuster and that, at Sen. Dole's urging, a bill was passed with no labor provisions)

* Charov, supra note 47, at 954; Rosenberg, supra note 2, at 318-19, 321, n.155; see Bill D. Bensinger.
Modification of Collective Bargaining Agreements: Does a Breach Bar Rejection?, 13 AM. BANKR. INST. L.
Rev. 809, 816 (2005) ("Ultimately a compromise was reached on June 28, to include section 1113 in the
1984 legislation that was passed by both the Llouse and the Senate on June 29."),
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As reflected in the principal bills under consideration and in the floor
statements on final passage, the extent to which labor policies would apply to limit
the application of bankruptcy policy was central to the legislative debate. The
Rodino and Packwood proposals favored strict rejection standards and a prohibition
against unilatcral rcjection.  The Thurmond amcendment would have codificd
Bildisco with a modcst limit on unilatcral modification. Accounts of the lcgislative
cvents show that the toxt of scetion 1113 was considered by most of thosc who
made statements about the bill to be, in substance, the labor-backed Packwood
amendment, even if the language was not identical to Packwood's proposal.™

The compromise was reflected in specific provisions that made explicit the
application of labor policies, while opponents of the pro-labor provisions were
successful in incorporatmg limited circumstances in which unilateral action to
implement changes could be taken.™ On the pro-labor side, section 1113(f)
prohibits unilateral modification of a collective bargaining agreement and
establishes that a labor agreement remains in effect upon a bankruptey filing.”” Tn
addition, a debtor seeking rejection is required to first engage in collective
bargaining over proposals that must meet a standard limiting the scope of the
modifications that can be sought.”® Specifically, the statute requires the submission

* See, e.g. In re Royal Composing Room, 848 T 2d at 353 (Feinberg, J. dissenting) (describing current
version as "lak[ing] most ol its provisions [rom the Rodino and Packwood bills"); Wheeling-Pittsburgh Steel
Corp. v. United Steelworkers of Am., 791 F.2d 1074, 1087 (3d Cir. 1986) ("[Clontemporaneous remarks of
the conferees made it clear that the provision was based on the substance of Senator Packwood's proposal.”);
Charnov supra note 46, at 962 (noting both conferees viewed committee proposal to be same as Packwood's
original amendment), id at 966 (quoting Sen. Thurmond's floor statement that "the procedures and standards
arc cssenlially the same as those of the Packwood Amendment"); id. al 968 (quoling Sen. Packwood's floor
statement that "approach contained in the ammendment that [he] offered was, for the most part, adopted by the
conferees.”), see also Gilson, supra note 46, at 412 (stating Sen. lhurmond agreed that section 1113 was
"essentially same as the Packwood amendment").

* See In re Roval Composing Room, 848 F.2d at 353 (Feinberg, I., dissenting) (describing legislative
proposals and bill reported out of conference commiltee, "which takes most of its provisions from the
Rodino and Packwood bills but contains a provision for interim relief pending a ruling on rejection
application, see § 1113(e), that is inspired by the Thurmond bill"); see also Rosenberg, supra note 2, at 321
(describing new law as "a nearly perfect compromise" requiring an emplover to bargain over "necessary
modifications in the employces' benefits and protections” yet allowing debtor to take unilateral action if
court tails to timely rule and to seek interim reliet).

11 US.C. § 1113(f) (2006) ("No provision of this title shall be construed to permit a trustee to
unilaterally terminate or alter any provisions of a collective bargaining agreement prior to compliance with
the provisions of this title."); see United Food and Commercial Workers Union v. Almac's Inc., 90 F3d 1,7
(1st Cir. 1996) ("In Section 1113, Congress provided that colleclive bargaining agreements are enforceable
against the debtor after the filing of a petition for reorganization.”); Shugrue v. Air Line Pilots Ass’n, Int'l
(/n re lonosphere Clubs, Inc.), 922 F.2d 984, 990 (2d Cir. 1990) (construing section 1113(f) and citing
statement of Sen. Packwood that "'[t]he amendments also prohibit the trustee from unilaterally altering or
terminating the labor agreement prior o compliance with the provisions of the section. The provision
encourages the collective bargaining process, so basic to federal labor policy." (quoting 130 CoNG. REc.
S$8898 (daily ed. June 29, 1984)).

S11LUSC. § LLI3(b)(1), (2) (denoting proposal standards and bargaining requirement): see 130 CONG.
REC. §8988 (daily ed. June 29, 1984) (statement of Sen. Packwood) (explaining that proposals must be
limited to "necessary” proposals so that "the debtor will nol be able o exploit the bankrupley procedure to
rid itself of unwanted features of the labor agreement" not bearing on its financial condition, that word
"necessary" appears twice "to emphasize|| this required aspect of the proposal" and "guarantee| | the
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of a proposal that "is based on the most complete and reliable information available
at the time" and "which provides for those necessary modifications in the
employees benefits and protections that are necessary to permit the reorganization
of the debtor and assures that all creditors, the debtor and all of the affected parties
arc treated fairly and cquitably[.]"*? The statute also rcquires good faith bargaining
following thc submission of the proposal, providing that, "thc trustce shall mect, at
rcasonable times, with the authorized representative to confer in good faith in
attempting to reach mutually satisfactory modifications of such agreement."® These
requirements were incorporated to "place| | the primary focus on the private
collective-bargaining process and not in the courts."'

sincerity of the debtor's good faith in seeking contract changes™): 130 CoNG. REC. H7490 (statement of Rep.
Morrison) (“[L]anguage makes plain that the trustee must limit his proposal . . . o only those modifications
that must be accomplished [if] the reorganization is to succeed.”); see Wheeling-Pittsburgh Steel Corp. v.
United Steelworkers of Am., 791 I'.2d 1074, 1087 (3d Cir. 1986) (citing Sen. Thurmond's concession that
"the Senate conferees had been required to accept a bankruptey bill, if there was to be one at all, that
contained 'a labor provision acceeptable to organized labor. and that the provision was onc whose ‘proccdures
and standards are essentially the same as those of the Packwood amendment.™).
11 US.C.§ 1113(b)Y1)A)

Subsequent to filing a petition and prior to (iling an application sceking rejection of a

collective bargaining agreement, the debtor in possession or trustee (hereinafter in this

section 'trustee' shall include a debtor in possession) shall
(A) make a proposal to the authorized representative of the employees
covered by such agreement, based on the most complete and reliable
information available at the time of such proposal, which provides for those
necessary modifications in the employees benefits and protections that are
necessary to permit the reorganization of the debtor and assures that all
creditors, the debtor and all of the affected parties are treated fairly and
equitably .

1d.

11 US.C. § 1113(b)2) ("During the period beginning on the date of the making of a proposal provided
for in paragraph (1) and ending on the date of the hearing provided for in subsection (d¥ 1), the trustee shall
meet, at reasonable times, with the authorized representative to confer in good faith in attempting to reach
mutually satistactory moditications of such agreement.").

130 CoNG. REC. 88898 (daily ed. June 29, 1984) (statement of Sen. Packwood). See NY.
‘T'ypographical Union v. Maxwell Newspapers (/r re Maxwell Newspapers) 981 1.2d 85, 90 (2d Cir. 1992)
(slalute's "entire thrust” is to "cnsure thal well-informed and good laith negoliations oceur in the markel
place. not as part of the judicial process."); see also Century Brass Prod. Inc. v. Int. Union, Uniled
Automobile, Aerospace and Agricultural Implement Workers of Am. (/n re Century Brass Prods., Inc.), 793
F.2d 263, 273 (2d Cir. 1986) (reaffirming section 1113 "encourages the collective bargaining process as a
means of solving a debtor's financial problems insofar as they affect its union employees"); 130 CoNG. REC.
S8988 (daily cd. Junc 29, 1984) (statement of Sen. Kennedy) (stating intent "to overlurn the Bildisco
decision which had given the trustee all but unlimited discretionary power to repudiate labor contracts and to
substitute a rule of law that encourages the parties to solve their mutual problems through the collective
bargaining process"), Richard I1. Gibson, The New Law on Rejection of Collective Bargaining Agreements
in Chapter 11: An Analysis of 11 US.C. § 1113, 58 AM BANKR. 1.. I. 325, 327 (1984) (analvzing law and
legislalive history and deseribing principal purpose 1o "discourage both unilaleral action by the debtor and
recourse to the bankruptey court. Instead, the law seeks to encourage solution of the problem through
collective bargaining").

a0
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In addition, the standard expresses Congress's intent that an employer's
restructuring not disproportionately burden the employees. As expressed by
Senator Packwood, the language "guarantees that the focus for cost cutting must not
be directed exclusively at unionized workers. Rather the burden of sacrifices will
be spread among all affocted partics."® In ruling on a motion to reject a labor
agrcement, the court must find that the debtor has complicd with the procedural and
substantive requircments, that the union rejeeted the proposal "without good causc,”
and that the balance of the equities "clearly favors rejection” of the agreement.”

Opponents of the labor provisions pressed for the inclusion of terms that would
accommodate time-sensitive contingencies in a bankruptcy case. Thus, a provision
permitting emergency. interim relief without requiring the pre-rejection procedures
was incorporated as section 1113(e).** Another provision permits the debtor to
implement modifications unilaterally if the court fails to issue a decision in a

130 CoNG. RRC. $8988 (daily cd. Tune 29, 1984) (statement of Sen. Packwood)

I'his language |fair and equitable contained in 11 U.S.C. § 1113(b)1)A)|
guarantees that the focus for cost cutting must not be directed exclusively at unionized
workers. Rather the burden of sacrifices in the reorganization process will be spread
among all affected parties. This consideration is desirable since experience shows that
when workers know that they alone are not bearing the sole brunt of the sacritices, they
will shoulder their fare share and in some instances without the necessity for a formal
contract rejection.

Id. See Century Brass Prods., Inc. v. Int'l Union (n re Century Brass Prods. Inc.), 795 F.2d 265, 273
(2d Cir. 1986) (ruling purpose is "to spread the burden of savings the company to every constituency while
ensuring that all sacrifice to a similar degree"), 130 CoNG. REC. S8988 (dailv ed. June 29, 1984) (statement
of Senator Moynihan) (noting provision “ensures that a company's workers will not have to bear an undue
burden to keep the company solvent. The union would have to make the necessary concessions. Nothing
more. Nothing less.").

P11 US.C. § 1113(c). See fn re Mesaba Aviation, Inc., 341 BR. 693, 755-60 (Bankr. 1. Minn. 2006),
aff'd in part, rev'd in part, Ass'n of Flight Attendants-CWA v. Mesaba Aviation, Inc., 350 B.R. 435 (D
Minn. 2006) (quoting 7n #e American Provision Co., 44 B.R. 907, 909-10 (Bankr. D. Minn. 1984) and
recognizing that section 1113(c¢) introduces principles of equity into the court's consideration of the facts by
requiring the debtor to satisfy a burden of production and persuasion regarding the consequences of its
profosals on all parties involved)

11 USC. § 1113(c) (authorizing infcrim changes in lerms of collective bargaining agreement il
essenlial o the conlinuation of the deblor's business, or in order W avoid irreparable damage Lo the estate");
see United Food and Commercial Workers Union v. Almac's Inc, 90 F.3d 1, 4 (1st Cir. 1995) ("Congress
recognized in enacting section 1113(e) that on occasion a debtor may require emergency relief from the
collective bargaining agreement prior to rejection, assumption, or agreed-upon modification of the
agreement."), Gibson, supra note 61, at 333 (describing statement of Sen. Hatch regarding interim reliel
provision as being critical to preserving business).
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rejection proceeding within the time specified.”” Opponents of the labor provisions
also opposed the application of the new law to pending cases.™

Statements on final passage confirm that proponents of the labor policies
deemed the resulting version of section 1113 acceptable. For example, Senator
Kennedy expressed rescrvations about the subscctions permitting unilateral action
where the court fails to timely rulc, as well as the interim relicf provision, but was
"convinced that both of thesc defects arc sufficiently limited by appropriate
safeguards that they do not detract from the overall product."®” Senator Packwood
also expressed concern about these provisions but felt they would have only limited
application.® Those who opposed the labor provisions reluctantly accepted the
labor-backed Packwood-based provisions and focused their comments on the
addition of sections 1113(e) and section 1113(d)(2).*

11. BANKRUPTCY POLICY HAS ECLIPSED LABOR POLICIES TN APPLYING SECTION
1113

Interpretive disagreements erupted almost immediately following enactment as
the courts tackled language the drafters may have understood more as markers for
the respective policy interests than as precise instructions for implementing those
policics.” The most promincnt division in the application of the rcjection standard
occurrcd when the Sccond and Third Circuit Courts of Appeals issucd conflicting
rulings conccrning the scopc of proposcd modifications permitted under scction
1113—the "necessary" and "fair and equitable” standard.”" This statutory test

© 11 U.8.C. § 1113(d)(2); see Charnov, supra note 46, at 966 (describing statement of Sen. Thurmond
regarding provisions [or emergency relicl and unilaleral aclion pending court ruling added "at the insistence
of the Senate conferees" to "insure the flexibility and finality of the labor language"), Rosenberg, supra note
2, at 305-08, 317 (1984) (recounting Thurmond amendment, which included emergency relief provision);
Gibson, supra note 61, at 331 (describing statement of Sen. Hatch that conference agreement "emphasizes
the need for expedition" in process through addition of 30-day ruling deadlinc).

co Rosenberg, supra note 2, at 317, 130 ConG. Rre. S8988 (daily ed. June 29, 1984) (statement of Sen.
Dole) ("|1]mportantly, Mr. President. the labor provision is prospective only in application to ensure that it
will not be applied to cases pending in the courts today, such as the Continental [case| . . ..")

7130 CoNG. RRC. $8988 (daily cd. Tunc 29, 1984) (statement of Scn. Kennedy).

“ Id. (stalement of Sen. Packwood) (adding, "on balance" the bill "should stimulate colleclive bargaining
and limit the number of cases when a judge will have to authorize the rejection of a labor contract").

@ See supra notes 50, 51; 130 ConG. REC. 88988 (daily ed. June 29, 1984) (statement of Sen. Thurmond)
(stating, absent need to take corrective action in light of AMarathon Pipe Iine decision, he "could not have
agreed to [the labor provisions]" but "the compromise that was reached was, in my opinion, the [airest and
most equitable one that could have been reached under the circumstances").

™ See In re American Provision Co., 44 B.R. 907, 909 (Bankr. D. Minn. 1984) (observing section 1113 "is
not a masterpiece of drafting").

M See 11 USC. § 1113(b)1XA) (2006). Compare Wheeling-Pittshurgh Steel Corp. v. United
Steelworkers of Am., 791 F.2d 1074, 1088-89 (3d Cir. 1986). with Truck Drivers Local 807 v. Carcy Trasp.,
Inc., 816 F.2d 82, 89 (2d Cir. 1987).
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reflects the incorporation of labor policies’™” and has been a key determinant in the
outcome of a rejection motion.”

The Wheeling-Pittsburgh court examined the legislative history in detail in
order to resolve the disputed interpretations of the statute's "necessary” and "fair
and cquitablc" requircments.” The court's opinion drew "significant guidance" from
the legislative history, cxamining "the scquence of cvents lcading to adoption of the
final version of the bill, and the statcments on the Housc and Scnatc floor of the
legislators most involved in its drafting."” While the court defined "necessary” to
mean "essential” and limited the focus of the standard to "the somewhat shorter
term goal of preventing the debtor's liquidation,"™ the significance of the court's
ruling was its conclusion that the "necessary" requirement was "conjunctive with
the requirement that the proposal treat 'all of the affected parties . . . fairly and
equitably.™”” The court interpreted both the language of the statute and the
legislative history to prohibit the rejection of a contract "merely because [the court]
deems such a course to be equitable to the other affected parties, particularly
creditors."” Such a construction, the court wamed, "would nullify the insistent
congressional effort to replace the Bildisco standard with one that was more
sensitive to the national policy favoring collective bargaining agreements, which
was accomplished by inserting the ‘necessary' clause as one of the two prongs of the
standard that the trustec's proposal for modifications must mect."” The court drew
its conclusion from lcgislative cvents that pointed to a "congressional conscnsus
that the 'ncccssary' language was substantially the same as the phrasing in Scnator
Packwood's |labor-backed| amendment."™

The Third Circuit's conclusion led it to reject the company's proposal for a wage
cut under a five-vear contract predicated on "worst-case scenario" projections by
the company.®' Based upon its "conjunctive" reading of the "necessary" and "fair
and equitable" standard, the court faulted the proposal for failing to incorporate a
"snap-back" provision to compensate the workers if the business fared better than

72 See supra, notes 61, 62.

7 Christopher D. Cameron, How 'Necessity’ Became the Mother of Rejection: An Empirical Look at the
Fate of Collective Bargaining Agreements on the 1enth Anniversary of Bankruptcy Code Section 1113, 34
SANTA CLARA L. REV. 841, 920 (1994) (analysis of section 1113 opinions revealed that "necessity"
requirement was “the single most important [actor” in court's evaluation of rejection).

™ Wheeling-Pinsburgh Steel Corp., 791 F.2d al 1082-84.

7 Id. at 1086.

7 1d. at 1089.

" Jd.. See N.Y. Typographical Union No. 6 v. Royal Composing Room, Inc. (Ju re Roval Composing
Room, Inc.), 78 B.R. 671, 673-74 (S.D.N.Y. 1987) (discussing interpretation of word nccessily as requiring
both "necessity" and "fairly and equitable” requirements).

® Wheeling-Pinsburgh Steel Corp., 791 F.2d at 1081.

7 Id. at 1089.

5 Jd. at 1088. See id at 1087 (commenting on Sen. Packwood's amendment "supported by labor" and
concluding that "[t]he contemporancous remarks of the conferees made it clear that the provision was based
on the substance of the Senator Packwood's proposal”).

' 1d. at 1093.
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the debtor's pessimistic projections.” The court ruled that the proposal could not be
considered "necessary" because it consisted of "an unusually long five-year term at
markedly reduced labor costs based on a pessimistic five-vear projection without at
least also providing for some 'snap-back' to compensate for workers' concessions."*
The Court of Appcals was also critical of the bankruptcy court's application of a
rejection standard "closcr to, if not taken dircct from, Bildisco, rather than a
standard informed by the legislative history "
The Second Circuit Court of Appeals took up the "necessary” and "fair and
equitable" standards in Zruck Drivers Local 807 v. Carey Iransporiation.® In
‘arey the court announced that it "declined to adopt" the Wheeling-Pittsburgh view
that "necessary” should be construed as "‘essential' or bare minimum." or that
"necessary” referred to a debtor's short-term survival.* Unlike the Third Circuit's
deference to the legislative history, the Second Circuit gave it short shrift. Instead,
the court based its interpretation principally on the text of the statute itself®” The
court did not address the Wheeling-Pittshurgh court's ruling that the "necessary”
standard in section 1113(b)(1)(A) should be read in conjunction with the "fair and
equitable" language. Instead, the Carey court addressed the "necessary" standard
and the "fair and equitable” standards separately.*® Focusing on the Third Circuit's
"necessary means essential" formulation, the Carey court concluded that a debtor
could not bc limited to proposing "truly minimal changes" becausc it would be
constraincd from further bargaining, whilc a dcbtor that agreed to change its
proposal in bargaining "would be unablc to prove that its initial proposals were
minimal."® In addition, the court compared the requirements of section 1113(b)(1)
to the interim relief provision of section 1113(¢) and concluded that the language
difference suggested that the standard in section 1113(b)(1) was aimed at longer-
term relief, again contrary to the Third Circuit's reading of the language.” The court
summarized that "the necessity requirement places on the debtor the burden of
proving that its proposal is made in good faith, and that it contains necessary, but

52 1d. at 1090 ("In failing to focus on the Union's contention about the 'snap back' provision when deciding
whether the modifications were 'necessary,’ the bankruptey court erroneously treated the two prongs of the
su?}dard as disjunctive rather than conjunctive.").

S d.

¥ Jd at 1090-91 (critiquing district court’s Tailure "to appreciale Congress’ subslantial modification of the
standard for rejection”).

¥ 816 F.2d 82 (2d Cir. 1987).

% 1d at 89 ("|'I|he Wheeling-Pittsburgh court did not adequately consider the significant differonces
between interim relief requests and post-petition modification proposals.”).

¥ Jd. (rejeeting contention based on legislative cvents by noting that while legislative language might be
based on Packwood proposal, precise language chosen was not same as Packwood amendment).

® Id. at 88 90 (addressing "necessary” and "fair and equitable” language as separate elements of section
1113(b)(1)(A) standard).

% 1d. at 89.

* Id. The court also cited the feasibility standard for confirmation of a reorganization plan, scc 11 U.S.C. §
1129(a)(11), as grounds for its view that the "necessary” standard required the court to look to the debtor's
"ultimate future” and estimate its longer term financial needs. /d.
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not absolutely minimal, changes that will enable debtor to complete the
reorganization process successfully."”'

A vear later in Royal Composing Room,” a case in which a printing company
sought to modify its labor agreement as a result of changing technologies in the
industry, the Sccond Circuit held that where the debtor's proposal as a whole was
dctermined to be "necessary" under the Carey standard, the union could not attack a
particular clement of the proposal under that standard if the union refuscd to bargain
over it.”> The majority opinion cited tactical considerations for this ruling.** The
court feared that if' a debtor were required to test individual components of its
proposal against the standard, the union could tactically refuse to bargain and then
claim that the proposal tailed the statutory test.

In a strongly worded dissent, Chief Judge Feinberg criticized the majority's
ruling in Royal Composing as contrary to the purposes underlying section 1113:
"This appeal raises the question of whether a statute designed to make it more
difficult for employers in bankruptcy proceedings to reject labor contracts can be
used in a way that Congress obviously sought to avoid."” Like the opinion in
Wheeling-Pitisburgh, the dissent's analysis was founded on a detailed review of the
legislative history: "[the legislative history] reinforces what is implied by the
statutory language itself: Congress intended Section 1113 to make rejection of
signed labor contracts difficult (but not impossiblc) and was cspecially concemed
that bankruptcy not become a union-busting tool."” The dissent concluded that by
disrcgarding the backdrop of the statute, the majority had disrupted the workings of
the statute in its focus only on aggregate savings and by supporting its "necessity”
determination with a critique of the union's negotiating record.”’

The Third Circuit's Wheeling-Pitisburgh decision and the Feinberg dissent in
Royal Composing, each guided by a detailed review of legislative history, similarly

! Id. a1 90. The courl did not subslantively address arguments regarding the proposed contract duration or
the absence of a snap-back because the union had not raised these objections in the courts below. Jd.

> N.Y. Typographical Union No. 6 v. Royal Composing Room, Inc. (47 re Royal Composing Room, Inc.),
848 F.2d 345 (2d Cir. 1988)

* See id at 348 (holding "at least in these circumstances, the focus should be at the proposal as a whole™),
see also id. at 349 ("[S]o long as the total quantum savings is necessary under the Carey Transportation
standard, the union may not prevent rejection by belatedly attacking a specific element."), /r2 re Delta Air
Lines, 342 B.R. 685, 694 (Bankr. $.D.N.Y. 2006) (applying majority test of necessity "focus|ing] . . . on the
proposal as a whole").

* In re Royal Composing Room, $48 F.2d al 348 (acknowledging logic of union argument that any
unnecessary moditication amounts to non-compliance with section 1113, but that literal construction of
statute would allow union "to play 'hit and run": refusing to negotiate toward a compromise, safe in the
knowledge that it will almost certainly be able to defeat a rejection application by attacking some vital
modification [as not] 'necessary™).

* Id. at 351 (Feinberg, J., dissenting).

* Id. at 352. See id. at 354 ("1 believe [the legislative history] shows that a political battle was fought over
section 1113, and that . . . those who wished to make rejecting a labor contract more difficult were
successful.").

¥ Id. at 351-52, 354 (Feinberg, J., dissenting); see id. al 356-57 (crilicizing majorily's acquicscence (o
debtor's proposal in order to give debtor "flexibility," while union is forced to sacrifice contract "seniority"
which is often most crucial element of collective bargaining agreements for unions in general).
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concluded that the interpretation of the rejection standard must be informed by labor
policies.*® By contrast, neither the Second Circuit's formulation of the "necessary"
standard in Carey nor the majority opinion in Royal, incorporated labor policies or
credited the statute's legislative history.” But it is the Carey decision that has
gaincd ground as courts that have addrcssed the statute have framed their analysis
by sclecting only from thc Wheeling-Pittsburgh intcrpretation or the Carey
intcrpretation.'®

Because the more widely followed Carey decision was not informed by labor
policy and did not follow the Wheeling-Pittsburgh court's "conjunctive" reading of
the "necessary” and "fair and equitable" standards,”” the split in the case law over
these critical requirements has greatly weakened the application of labor policies.
In the Carey formulation, whether a proposal is "necessary” is reviewed without
regard to whether it is "fair and equitable" to the union. Viewed under Carey, the
rejection standard tilts decidedly towards a bankruptcy-centered consideration about
the prospects for a long-term reorganization and away from a labor policy frame of
reference (for example, the degree to which proposed cuts invade the expectations
reflected in the collective bargaining agreement or are modulated by snap-backs or
other compensatory features of interest to the union)."”” Labor policies were further
weakened by the Royal Composing decision, where the court added a limitation on
the union's bargaining options to an analysis of thc "ncccssity" standard.'”

* See Wheeling-Pittsburgh Steel Corp. v. United Steelworkers of Am., 791 F.2d 1074, 1089 (3d Cir.
1986) (“The language as well as the legislative history makes plain that a bankrupley courl may not
authorize rejection of a labor contract merely because it deems such a course to be equitable to the other
affected parties, particularly creditors." The construction must be "more sensitive to the national policy
favoring collective bargaining agreements."), /n re Royal Composing Room. 848 T’ 2d at 353 (Feinberg, J.
dissenting) ("[S]ection 1113 in its final form is a pro-labor law."). see also Sheet Metal Workers' Tntl Ass'n
v. Mile Hi Metal Sys., Inc. (Zr re Mile Hi Mclal Sys., Inc.), 899 F.2d 887, 894 (10th Cir. 1990) (Scymour, I.,
concurring) (criticizing majority opinion for construing "necessary" standard in lenient manner based on
"conclusory statements, not arguments” while "ignoring strong labor policy favoring collective bargaining
agreements”)

¥ But see Shograe v. Air Line Pilots Ass'n, Int'l (/a re Tonosphere Clubs, Inc.). 922 F.2d 984. 989-90 (2d
Cir. 1990) (looking to language of statute, legislative history and "the context in which § 1113 was enacted"
to determine Congressional intent in interpreting section 1113(f)). See United States v. Dauray, 215 F.3d
257, 264 (2d Cir. 2000) ("When the plain language and canons of statutory interpretation fail to resolve
statulory ambiguily, we will resort lo legislative history.").

1% See In re Mile Hi Metal Sys., 899 F.2d a1 892-93 (noling "majorily of cases decided since Wheeling-
Pittsburgh have declined to interpret section 1113(b)(1XA) as requiring that a proposal be absolutely
necessary" ), Ass'n of Flight Attendants-CWA v. Mesaba Aviation, Inc., 350 B.R. 435, 449 (1. Minn. 2006)
(contrasting Third Circuit and Second Circuit standards and concluding "the bankruptcy court correctly
adopled the more (Iexible standard set (orth in Carey").

1% See Gilson, supra note 46, at 428-29 (observing that court's interpretation is based on plain language of
statute).

12 See id at 89 ("[I]n virtually everv case, it becomes impossible to weigh necessity as to reorganization
without looking into the debtor's ultimate future and estimating what the debtor needs to attain financial
health.").

' In re Royal Composing Room, 848 F.2d at 348 49 (describing unions' options to argue employer bad
faith or negotiate moderation of offensive proposal and wamning of risks of adopting hard-line position)
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That the Wheeling-Pittshurgh interpretation has not gained favor may reflect
too narrow a view of that court's ruling. While courts have focused on the semantic
question whether "necessary" is svnonymous with "essential," and whether the
phrase "necessary to permit the reorganization” reflects a shorter time horizon, a
court nced not accept cither interpretation in order to follow the morc labor-
sensitive Wheeling-Pittsburgh ruling. Instcad, a court following Wheeling-
Piftsburgh would addrcss the "nccessary” and "fair and cquitable" standards
together in a manner that tempers the debtor's case for its reorganization needs with
a heightened regard for the effect of the proposal on the workers' labor
agreement.'™

Recent cases clearly reflect the influence of Carey and Roval and show that
bankruptcy policies heavily predominate in applying section 1113. In the Delta Air
Lines bankruptcy, Delta's affiliated regional carrier, Comair, initiated section 1113
proceedings against its unionized workforce, leading to decisions rejecting the
pilots' collective bargaining agreement and the flight attendants' collective
bargaining agreement."” In granting the motion to reject the pilots' labor agreement,
the court explicitly declared that bankruptcy policy govems the application of the
statute: "[t]he fact that section 1113 is a bankruptcy law and therefore instinct with
the fundamental objectives of chapter 11 has consequences for the implementation
of the statutc . . . """ The test applicd by the court looked to "the long-term
cconomic viability of the rcorganized debtor . . . "7 Analogizing Comair's
circumstances to the debtor in Royal, the court centered on the debtor's "long-term
ability to compete in the marketplace” in its review of the statutory standards.'®®
The court's focus on Comair's reorganization prospects led it to overrule the union's
contention that its rejection of Comair's proposals had been justified because
Comair failed to moderate its demands through a commitment to job security.'”
The court ruled that Comair could not be expected to make commitments to job
security that could "further erode the airline's ability to compete."'’

Similarly, in Mesaba Aviation, Inc., the district court upheld the bankruptcy
court's application of the "necessary" standard as interpreted in Carey and
concluded that the "Carey interpretation provides the more accurate reading of
section 1113 in its context as part of the larger bankruptcy statute aimed at

s Wheeling-Pittsburgh Steel, 791 1'.2d at 1085 (rejecting bankruptey court's analysis regarding effects of

proposal on workers).

1% See generally In re Delta Air Lines, 351 B.R. 67 (Bankr. S.D.N.Y. 2006), [z #¢ Della Air Lines, Inc.,
359 BR. 468 (Bankr. S.D.N.Y. 2006). The court initially denied Comair's motion with respect to the tlight
attendants' labor agreement without prejudice to renewal. The denial was not based on the "necessary™
standard. but on the debtor's intransigence regarding a flawed savings proposal which allocated too much of
the savings to the flight atiendant group. See In re Delta Air Lines, 342 B.R. 685, 697-99 (Bankr. SDN.Y.
2000).

1% I re Delta Air Lines, Inc., 359 B.R. at 476. See id at 475 ("It is important to bear in mind the context
in which this statute operates. Section 1113 is not a labor law, it is a bankruptey law.")

Y 1d a1 477,

S Id at 478.

1 Id, at 488.

10,4
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‘providing for the long-term rehabilitation of distressed businesses™'"' Mesaba, a
regional carrier providing services for Northwest Airlines, sought a 19.4% reduction
in its labor costs through pay and other cuts, reductions that would have
dramatically reduced pay and dropped less senior, lower-wage emplovees to rates
comparablc to poverty level.''? The carricr sought fixed six-ycar agreements with
its unions and refused to ncgotiate a snap-back or rcopener provision.'> Mcsaba's
casc was premiscd on attaining an 8% profit margin as a mcans of attracting cxit
financing.'*

In applying the statutory standard, the court defined "the real issue" as "what, in
the complex and dynamic world of the current market, will best promote the longer-
term viability of the Debtor. Clearly, the Debtor must be able to project a future
attractive enough to a lender or investor that it can have its emergence from
bankruptcy underwritten."'"” The harsh effects of the wage cuts on the labor groups
were found not to constitute "good cause" for the unions' rejection of Mesaba's
proposal."'® The bankruptcy court concluded that, while the effect on the employees
was "an utter horror," on "the macro-economics of this case, the [poverty-level
wage] outcome is unavoidable. And that has to drive the whole analvsis, under the
statute."''” While the district court reversed the bankruptcy court on appeal, in part,
for its failure to "even consider" a snap-back given the proposed six-year duration
of the contract, the basic clements of the debtor's casc, i.e., the "nccessity" casc
premised on attaining an 8% profit margin and thc unwavering demand for labor
cost cuts of 19.4%, werc upheld.'*

Notwithstanding the courts' rulings regarding the necessity of the proposed
savings rate and the six-year contract term, Mesaba reached negotiated resolutions
with its labor groups that vielded an agreement less draconian that the proposals on
which the debtor based its litigation case. The aggregate savings was estimated by
the debtor at less than 16%.""® In addition, the agreements were for four-year, rather
than six-year terms and ameliorated the wage cuts with future increases tied to the
number of aircraft in Mesaba's fleet.'” Tn defending the setflement, the debtor
asserted that the resulting agreements were "consistent with the assumptions in the

M Assn of Flight Attendants-CWA. v. Mesaba Aviation, Inc., 350 B.R. 435, 449 (D. Minn. 2006)

"2 1d, at 445.

3y

4y

5 I re Mesaba Aviation, Inc., 341 B.R. 693, 740 (Bankr. D. Minn. 20006), aff'd in part, rev'd in part,
Ass'n of Flight Attendants-CW A, v. Mesaba Aviation, Inc., 350 B.R. 435 (D. Minn. 2006)

1% See 11 U.S.C. § 1113(c)2) (2006) (providing court shall approve rejection motion only where court
finds, among other things, that "the authorized representative of the employees has refused Lo aceept [the
debtor's] proposal without good cause”).

" Mesaba Aviation, 341 B.R. at 759, n.100. The district court upheld the ba