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H.R. 5663, MINER SAFETY AND
HEALTH ACT OF 2010

Tuesday, July 13, 2010
U.S. House of Representatives
Committee on Education and Labor
Washington, DC

The committee met, pursuant to call, at 3:00 p.m., in room 2175,
Rayburn House Office Building, Hon. George Miller [chairman of
the committee] presiding.

Present: Representatives Miller, Kildee, Payne, Woolsey, Tierney,
Kucinich, Holt, Loebsack, Altmire, Courtney, Shea-Porter, Chu,
Kline, McMorris Rodgers, Price and Guthrie.

Also Present: Representatives Rahall and Capito.

Staff Present: Aaron Albright, Press Secretary; Andra Belknap,
Press Assistant; Jody Calemine, General Counsel; Lynn Dondis,
Labor Counsel, Subcommittee on Workforce Protections; Patrick
Findlay, Investigative Counsel; Jose Garza, Deputy General Coun-
sel; Gordon Lafer, Senior Labor Policy Advisor; Livia Lam, Senior
Labor Policy Advisor; Sadie Marshall, Chief Clerk; Richard Miller,
Senior Labor Policy Advisor; Revae Moran, Detailee, Labor; Alex
Nock, Deputy Staff Director; Megan O’Reilly, Labor Counsel; Rob-
ert Presutti, Staff Assistant, Labor, James Schroll, Junior Legisla-
tive Associate, Labor; Michele Varnhagen, Labor Policy Director;
Mark Zuckerman, Staff Director; Kirk Boyle, Minority General
Counsel; Casey Buboltz, Minority Coalitions and Member Services
Coordinator; Ed Gilroy, Minority Director of Workforce Policy; An-
gela Jones, Minority Executive Assistant; Barrett Karr, Minority
Staff Director; Ryan Kearney, Minority Legislative Assistant, Molly
McLaughlin Salmi, Minority Deputy Director of Workforce Policy;
Ken Serafin, Minority Workforce Policy Counsel; Linda Stevens,
Minority Chief Clerk/Assistant to the General Counsel; and Loren
Sweatt, Minority Professional Staff Member.

Chairman MILLER. A quorum being present, the committee will
come to order for the purposes of receiving testimony on legislation
that has been introduced dealing with serious flaws in our Nation’s
mine safety laws. That would be H.R. 5663.

These flaws became devastatingly obvious on April 5th, when a
massive explosion ripped through the Upper Big Branch Mine in
West Virginia, killing 29 miners. It is simply unacceptable for mine
workers to die or be injured in preventable accidents. And it is un-
acceptable for some mine companies to game the mine laws to
avoid protecting their employees. And it is unacceptable that mine
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workers across the Nation live in fear of their jobs if they raise
safety issues at work. And it is unacceptable that mine workers are
not given the most updated safety technology and training to pro-
tect their health and safety.

While it will take much to determine the precise cause of the
Upper Big Branch explosion, we already understand the disastrous
results when mine owners operate on the margins of safety in
order to put more coal on the belt. Further study and investigation
isn’t needed to understand the results when workers’ voices are si-
lenced by fear of retaliation for speaking out on safety problems.
And we know the consequences of safety when a miner operator re-
peatedly disregards safety to do everything to avoid tougher over-
sight. The consequences are that miners die.

These messages were clear when we traveled to Beckley, West
Virginia, to hear from miners and family members who lost loved
ones on April 5th. The testimony was chilling. What we heard was
how an outlaw mine company valued production over the lives of
human beings. We heard how miners would get sick because there
wasn’t enough oxygen. We heard how widespread fear and intimi-
dation had paralyzed miners from demanding management fix seri-
ous problems. And we learned how a Federal agency lacked the re-
sources and the legal authority to fix those chronic problems.

In 2009 Massey’s Upper Big Branch Mine was cited 515 times for
serious violations, including 54 orders to evacuate the mine due to
urgent safety concerns. While the mine corrected unsafe conditions
when it was confronted by MSHA inspectors, it repeatedly slipped
back to a pattern of noncompliance. In the weeks before the explo-
sion, MSHA closed the mine seven times; six times for failures re-
lated to improper mine ventilation.

Despite this pattern of serious violation there was little MSHA
could do to get Massey to turn this operation around. The millions
of dollars in proposed fines over the years didn’t work. Dozens of
temporary closure orders didn’t work. And it seems complaints that
miners not even getting enough air below didn’t work.

The Upper Big Branch Mine is a perfect example of how current
law is inadequate, especially for those operations that do every-
thing to flaunt the law.

H.R. 5663, the Miner Safety and Health Act, will fix these prob-
lems that have allowed some mine owners to operate on the mar-
gins of safety without being held accountable. Among other provi-
sions, the legislation will revamp the broken pattern of violation
sanctions so that our Nation’s most dangerous mine operators im-
prove safety quickly.

Furthermore, responding to serious concerns raised in Beckley,
the Miner Safety and Health Act will empower workers to speak
up about safety concerns, strengthening the whistleblower protec-
tions.

The bill will eliminate incentives for owners to appeal violations
regardless of the merits and ensure that overdue penalties are paid
promptly.

The bill will give MSHA additional powers to shut down the
mine when there is a continuing threat to the health and safety of
miners.
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Also, recognizing that some mine operations bide their time to re-
taliate against whistleblowers, the bill will ensure that the under-
ground coal miners are dismissed only if the employer has just
cause.

Finally, the bill will guarantee that basic protections are avail-
able in all workplaces. Workers should have basic work place pro-
tection no matter if they work in a mine, extracting coal, or in an
oil refinery handling explosive chemicals.

In two dozen hearings over the last 3 and a half years, this com-
mittee has not only examined gaps in mine safety but also the sig-
nificant shortcomings of the Occupational Safety and Health Act.

I want to thank Congresswoman Woolsey for leading the effort
to reform the Occupational Safety and Health Act.

Your legislative work on the Workforce Protection Subcommittee
has made a clear case for strong action. That is why under the leg-
islation, all workers will have strong whistleblower protections, not
just miners. For the second time in four decades, for the second
time in four decades, criminal and civil penalties will be increased,
and those penalties will be indexed for inflation.

Lastly, employers will have to fix safety problems more quickly,
even pending appeal. Unlike mine safety laws, other workplaces
are allowed to put off fixing many hazards found while the viola-
tion is appealed.

And I would like to thank all the Members of the House, Senate
and the administration who have worked for weeks putting the leg-
islation together.

And particularly, I want to recognize the leadership of the
United States Senator Robert C. Byrd, who was one of the coal
miners’ best allies in Washington. Senator Byrd was personally in-
volved in making these decisions on this bill up to the last weeks
of his life. Recognizing the importance of Senator Byrd’s legacy to
our Nation’s miners and workers, my manager’s amendment will
change the name of the legislation to the Robert C. Byrd Miner
Safety and Health Act of 2010.

After the 2006 Sago and Aracoma tragedies, Senator Byrd said,
and I quote, “If we are truly a moral Nation, then those moral val-
ues must be reflected in government agencies that are charged
with protecting the lives of our citizens.”

And I agree.

Finally, this bill responds to the promise I made to families pay-
ing the ultimate price for a job our Nation depends on. The promise
was to do everything in my power to prevent similar tragedies. I
believe that this bill is our best chance to fulfill the promise made
to the families of Aracoma, Sago, Darby, Crandall Canyon and now
Upper Big Branch.

I thank all the witnesses for joining us today and I look forward
to your testimony and your expertise.

And I now recognize Congressman Kline, the senior Republican
on the committee.

[The statement of Mr. Miller follows:]

Prepared Statement of Hon. George Miller, Chairman,
Committee on Education and Labor

We meet today to consider urgent legislation to address serious flaws in our na-
tion’s mine safety laws.
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These flaws became devastatingly obvious on April 5th when a massive explosion
ripped through Upper Big Branch Mine in West Virginia, killing 29 miners.

It is simply unacceptable for mine workers to die or be injured in preventable ac-
cidents.

It is unacceptable for mine companies to game the mine laws to avoid protecting
their employees.

It is unacceptable that mine workers across the nation live in fear of their jobs
if they raise safety issues at work.

And it is unacceptable that that mine workers are not given the most updated
safety technology and training to protect their health and safety.

While it will take months to determine the precise cause of the Upper Big Branch
explosion, we already understand the disastrous results when a mine owner oper-
ates on the margins of safety in order to put more coal on the belt.

Further study and investigation isn’t needed to understand the result when work-
ers’ voices are silenced by fear of retaliation for speaking out on safety problems.

And, we know the consequences for safety when an operator repeatedly dis-
regarded safety and do everything to avoid tougher oversight.

Miners die.

This message was clear when we travelled to Beckley, West Virginia to hear from
miners and family of miners who lost loved ones on April 5th. The testimony was
chilling. What we heard was how an outlaw mine company that valued production
over the lives of human beings.

We heard how miners would get sick because there wasn’t enough oxygen.

We heard how widespread fear and intimidation has paralyzed miners from de-
manding management fix serious problems. And, we learned how a federal agency
lacked the resources and legal authority to fix these chronic problems.

In 2009, Massey’s Upper Big Branch mine was cited 515 times for serious viola-
tions, including 54 orders to evacuate the mine due to urgent safety concerns. While
the mine corrected unsafe conditions when confronted by MSHA inspectors, it re-
peatedly slipped back into a pattern of non-compliance.

In the weeks before the explosion, MSHA closed the mine seven times, six times
for failures related to improper mine ventilation. Despite this pattern of serious vio-
lations, there was little MSHA could do to get Massey to turn this operation around.
The millions of dollars in proposed fines over the years didn’t work. Dozens of tem-
porary closure orders didn’t work. And, it seems, complaints that miners were not
getting enough air below didn’t work either. The Upper Big Branch mine is the per-
fect example of how current law is inadequate, especially for those operations that
do everything to flout the law.

H.R. 5663, the Miner Safety and Health Act, will fix these problems that have
allowed some mine owners to operate on the margins of safety without being held
accountable.

Among other provisions, the legislation will revamp the broken ‘pattern of viola-
tions’ sanctions so that our nation’s most dangerous mine operations are able to im-
prove safety quickly.

Furthermore, responding to serious concerns raised in Beckley, the Miner Safety
and Health Act will empower workers to speak up about safety concerns strength-
ening whistleblower protections.

The bill will eliminate incentives for owners to appeal violations regardless of
merit and ensure overdue penalties are paid promptly.

The bill will give MSHA additional powers to shut down a mine when there is
a continuing threat to the health and safety of miners.

Also, recognizing that some mine operators may bide their time to retaliate
against whistleblowers, the bill will ensure that underground coal miners are dis-
missed if the employer has just cause.

1Finally, the bill will guarantee that basic protections are available in all work-
places.

Workers should have basic workplace protections no matter if they work in a mine
extracting coal or at an oil refinery handling explosive chemicals.

In two dozen hearings over three-and-a-half years, this committee has not only
examined gaps in mine safety, but also the significant shortcomings with the Occu-
pational Safety and Health Act.

I want to thank Congresswoman Woolsey for leading the effort to reform the OSH
Act. Your legislative work in the Workforce Protections Subcommittee has made a
clear case for strong action. That is why, under the legislation, all workers will have
to strong whistleblower protections. Not just miners.

For the second time in four decades, criminal and civil penalties will be increased
and those penalties will be indexed to inflation.
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Lastly, employers will have to fix safety problems more quickly, even pending ap-
peal. Unlike mine safety laws, other workplaces are allowed to put off fixing many
hazards found while the violation is appealed.

I would like to thank all those members of the House, Senate and the administra-
tion who have worked for weeks putting this legislation together.

In particular, I want to recognize the leadership of a United States Senator Rob-
ert Byrd who has been one of the coal miner’s best allies in Washington. Senator
Byrd was personally involved making decisions on this bill up to the last week of
his life.

Recognizing the importance of Senator Byrd’s legacy to our nation’s miners and
workers, I intend to change the name of the legislation to the Robert C. Byrd Miner
Safety and Health Act of 2010.

After the 2006 Sago and Aracoma tragedies, Senator Byrd said that “if we are
truly a moral nation * * * [then those] moral values must be reflected in govern-
ment agencies that are charged with protecting the lives of our citizens.”

I agree.

Finally, this bill responds to the promise I made to families paying the ultimate
price for a job our nation depends on. That promise was to do everything in my
power to prevent similar tragedies.

I believe that this bill is our best chance to fulfill the promise made to the families
of Aracoma, Sago, Darby, Crandall Canyon and Upper Big Branch.

I thank all the witnesses for joining us today and I look forward to your testi-
mony.

Mr. KLINE. Thank you, Mr. Chairman.

And good afternoon to all our distinguished witnesses from inside
and outside the Federal Government. This is a far-reaching piece
of legislation, and we value the multiple perspectives that you all
bring.

The April 5th Massey Mine explosion that took the lives of 29
West Virginians was a mining tragedy, the likes of which our Na-
tion had not seen in four decades. We all share a goal of preventing
such a tragedy from ever happening again.

Over the years, Congress has taken repeated steps to improve
mine safety. Yet, as this loss reminds us, more work must be done
to modernize our laws, toughen penalties on bad actors, and ensure
Federal agencies are fulfilling their oversight and enforcement re-
sponsibilities.

I mention my appreciation for the viewpoints represented here
today, but I would be remiss if I did not acknowledge the notable
absence of the Labor Department’s Inspector General. As the agen-
cy’s independent watchdog, the IG is in a unique position to offer
unbiased analysis of MSHA’s strengths and weaknesses in enforc-
ing our mine safety laws.

I am disappointed Chairman Miller declined my request to call
the IG to testify and share his perspective on issues clearly rel-
evant to any serious discussion about mine safety.

In recent months, the IG’s office has identified weaknesses in
mine inspector training and retraining, leaving MSHA personnel
without the up-to-date knowledge of health and safety standards or
mining technology needed to perform their inspection duties. The
IG’s office also identified a disturbing failure by MSHA to enforce
its “pattern of violation” authority under current law, which sub-
jects mines with repeated safety violations to stricter scrutiny and
tougher enforcement. As outlined in a June 23, 2010, alert memo-
randum, the IG’s office described an internal MSHA policy that re-
sulted in at least ten mines being removed from potential POV sta-
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tus for reasons “other than appropriate consideration of the health
and safety conditions at those mines.”

I have corresponded with Assistant Secretary Main about this
unacceptable breakdown in enforcement, and I look forward to con-
tinuing that dialogue today as we seek answers about the agency’s
enforcement practices and capabilities.

This is a vital discussion that cannot wait, particularly because
this committee appears to be moving quickly toward a vote. In fact,
today we are examining legislation introduced by the majority as
Members left Washington for the Independence Day work period.

I do appreciate Chairman Miller’s apparent urgency. I would
simply urge us to act as quickly as is prudent to make the nec-
essary changes to the law and its enforcement to protect miners.

Unfortunately, we do not yet have all the information we need
to identify how best to keep miners safe and crack down on bad ac-
tors. Three investigations in the Upper Big Branch explosion by
MSHA, an independent Federal review commission, and the State
of West Virginia are currently under way.

At Congress’s request, the Inspector General is conducting a re-
view of MSHA policies that led to lax enforcement. The results,
which will include recommendations for reform, are not expected
until September.

This committee requested and was granted extraordinary author-
ity from the House of Representatives to investigate underground
mine safety in May. An investigation is still ongoing.

Instead of rushing to legislate without all the facts, I hope we lis-
ten to the experts who are here today and use their expertise,
along with the eventual findings of the investigations I just men-
tioned, to enact a bill with a clear focus on making mines safer, pe-
riod.

One important way to do that would be to set aside H.R. 5663’s
misplaced inclusion of OSHA reforms in a bill that ought to be
squarely focused on the safety of miners underground. The pro-
posed changes to the OSHA act would dramatically reshape work-
place safety policies for virtually every private-sector employer in
America. These provisions will drive up costs and litigation for em-
ployers, all of which—all of which—would make it more difficult to
create jobs at a time when our economy needs them the most.

And for all these changes proposed under the banner of work-
place safety, the legislation does nothing to help employers make
their workplaces safer. Once again, it is a punishment-only ap-
proach that ignores the importance of proactive prevention.

Members on both sides of the aisle are anxious to make mines
and miners safer. The bill before us today is a missed opportunity
to learn the lessons from Upper Big Branch and a clumsy attempt
to drive up workplace litigation in the name of safety. I hope to rec-
tify both of these flaws before the bill receives a vote in this com-
mittee.

Thank you, Mr. Chairman. I yield back.

[The statement of Mr. Kline follows:]
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Prepared Statement of Hon. John Kline, Senior Republican Member,
Committee on Education and Labor

Thank you Chairman Miller, and good afternoon to our distinguished witnesses
from inside and outside the federal government. This is a far-reaching piece of legis-
lation, and we value the multiple perspectives you bring.

The April 5th Massey mine explosion that took the lives of 29 West Virginians
was a mining tragedy the likes of which our nation had not seen in four decades.
We all share a goal of preventing such a tragedy from ever happening again.

Over the years, Congress has taken repeated steps to improve mine safety. Yet
as this loss reminds us, more work must be done to modernize our laws, toughen
penalties on bad actors, and ensure federal agencies are fulfilling their oversight
and enforcement responsibilities.

I mentioned my appreciation for the viewpoints represented here today, but I
would be remiss if I did not acknowledge the notable absence of the Labor Depart-
ment’s Inspector General. As the agency’s independent watchdog, the IG is in a
unique position to offer unbiased analysis of MSHA’s strengths and weaknesses in
enforcing our mine safety laws. I am disappointed Chairman Miller declined my re-
quest to call the IG to testify and share his perspective on issues clearly relevant
to any serious discussion about mine safety.

In recent months, the IG’s office has identified weaknesses in mine inspector
training and re-training, leaving MSHA personnel without the up-to-date knowledge
of health and safety standards or mining technology needed to perform their inspec-
tion duties.

The IG’s office also identified a disturbing failure by MSHA to enforce its “pattern
of violation” authority under current law, which subjects mines with repeated safety
violations to stricter scrutiny and tougher enforcement.

As outlined in a June 23, 2010 Alert Memorandum, the IG’s office described an
internal MSHA policy that resulted in at least 10 mines being removed from poten-
tial POV status for reasons—and I'm quoting—“other than appropriate consider-
ation of the health and safety conditions at those mines.”

I have corresponded with Assistant Secretary Main about this unacceptable
breakdown in enforcement, and I look forward to continuing that dialogue today as
we seek answers about the agency’s enforcement practices and capabilities.

This is a vital discussion that cannot wait, particularly because this committee
appears to be moving quickly toward a vote. In fact, today we are examining legisla-
tion introduced by the majority as Members left Washington for the Independence
Day work period. My staff advises me that a committee vote on this legislation could
come as early as this week.

I do appreciate Chairman Miller’s apparent urgency—I would simply urge us to
act as quickly as is prudent to make the necessary changes to the law and its en-
forcement to protect miners.

Unfortunately, we do not yet have all the information we need to identify how
best to keep miners safe and crack down on bad actors.

e Three investigations into the Upper Big Branch explosion—by MSHA, an inde-
pendent federal review commission, and the state of West Virginia—are currently
underway.

o At Congress’s request, the Inspector General is conducting a review of MSHA
policies that led to lax enforcement. The results, which will include recommenda-
tions for reform, are not expected until September.

e This Committee requested and was granted extraordinary authority from the
House of Representatives to investigate underground mine safety in May. Our in-
vestigation is ongoing.

Instead of rushing to legislate without all the facts, I hope we listen to the experts
who are here today and use their expertise along with the eventual findings of the
investigations I just mentioned to enact a bill with a clear focus on making mines
safer, period.

One important way to do that would be to set aside H.R. 5663’s misplaced inclu-
sion of OSHA reforms in a bill that ought to be squarely focused on the safety of
miners underground.

The proposed changes to the OSH Act would dramatically reshape workplace safe-
ty policies for virtually every private-sector employer in America. These provisions
will drive up costs and litigation for employers—all of which would make it more
difficult to create jobs at a time when our economy needs them most.

And for all these changes proposed under the banner of workplace safety, the leg-
islation does nothing to help employers make their workplaces safer. Once again,
it is a punishment-only approach that ignores the importance of proactive preven-
tion.
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Members on both sides of the aisle are anxious to make mines and miners safer.
The bill before us today is a missed opportunity to learn the lessons from Upper
Big Branch, and a clumsy attempt to drive up workplace litigation in the name of
safety. I hope we rectify both of these flaws before any bill receives a vote in this
committee. Thank you, and I yield back.

Chairman MILLER. Thank you.

Without objection, we will hear opening statements from the
chair and the ranking member of the subcommittee of jurisdiction,
the Subcommittee on Workforce Protections.

And T will now recognize Congresswoman Woolsey and then rec-
ognize Congresswoman McMorris Rodgers.

Congresswoman Woolsey.

Ms. WoOLSEY. Thank you, Mr. Chairman, and thank you for your
leadership on miner and worker health and safety. You mentioned
Senator Byrd’s support, and I have been made aware that Senator
Byrd, who was involved in the drafting of this bill, had words said
at his funeral, because his family at the funeral asked that in lieu
of flowers, contributions be made to help the families of the UBB
disaster.

So following in Senator Byrd’s huge footsteps, H.R. 5663 is a
truly comprehensive bill. It will make lifesaving improvements to
benefit the hardworking men and women, who often perform the
most dangerous work in our Nation. The Subcommittee on Work-
force Protections has made bringing worker health and safety into
the 21st century our very top priority. So, along with the full com-
mittee, we have held several hearings on health and safety, includ-
ing two legislative hearings this year, on H.R. 2067, the Protecting
America’s Workers Act, PAWA, which now has about 113 co-spon-
sors.

And just about three weeks ago, the subcommittee traveled to
Middletown, Connecticut, to explore the causes and solutions of a
February explosion at the Kleen Energy Plant, which killed six
workers and injured at least 50 others. This recent accident in Mid-
dletown, as well as the tragic blast at Upper Big Branch Mine in
West Virginia, and explosions in Washington State and in the Gulf
involving multiple fatalities and injuries underscores how our Fed-
eral health and safety laws must be strengthened.

This year has been a particularly tragic one for the American
worker. And the sad truth is that these explosions probably, abso-
lutely could have been prevented had employers put miners and
workers above profits.

Among other important provisions in H.R. 5663, it strengthens
whistleblower laws to protect those workers and to protect those
miners who speak out about unsafe conditions. Since inspectors
cannot be at every single workplace every minute, we depend on
miners and other workers to be vigilant. Yet when they are, they
often lose their jobs or are otherwise retaliated against. So, Mr.
Chairman, I commend you for inserting these protections in H.R.
5663, which also includes the provision to provide that miners can-
not be fired except for good cause.

H.R. 5663 also contains other important provisions, including
complete overhaul of the pattern of violation section in the Miner
Act—the Mine Act, to effectively reign in serial violators. And H.R.
5663 adopts from PAWA updated criminal and civil penalties, a
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family involvement provision and abatement during contest, some
of this which is already in the Mine Act, fortunately.

So, again, Mr. Chairman, thank you for your leadership. I look
forward to hearing from our distinguished panel and these wonder-
ful witnesses you brought before us today, and to work with you
to pass this very, very important legislation.

I yield back.

Chairman MILLER. The gentlelady yields back.

With that, the chair would recognize the ranking member of the
subcommittee, Congresswoman McMorris Rodgers.

Mrs. MCMORRIS RODGERS. Thank you, Mr. Chairman, and thank
you for holding this important hearing today.

I don’t think any of us will ever forget the April 5th explosion
at the Upper Big Branch Mine or the attempted recovery efforts
that followed the weeks after. The explosion left our Nation deeply
saddened and with many questions about the cause and the overall
safety of the Upper Big Branch Mine and mines around the coun-
try.

Since then, several investigations have ensued, including within
this committee, looking at the underlying causes of the explosion
and the need for changes to our mine safety regulations and laws.

I am concerned that the bill we are considering today may be
premature. We have yet to see the findings of any of these inves-
tigations, including by this committee.

Let me be clear, we need to ensure that our mines are safe. No
bad actor should go unpunished, especially when lives are at stake.
But we need to better understand what laws are working within
the current safety structure and which ones are not, including ex-
amining whether the Mine and Safety Health Administration was
fully enforcing the current safety laws to the best their ability.

I fear that the bill that we are considering today may not even
make our mines safer, but it will negatively impact every employer
in this Nation, making numerous unrelated changes to OSHA, in
fact raising the cost of doing business for every employer in Amer-
ica. At a time when jobs are scarce and the economy is struggling,
we need to do all we can to encourage policies that expand on eco-
nomic recovery and that encourage a better working relationship
between the safety inspectors and our employers, not one that is
going to take scarce resources away from safety and put it towards
litigation.

I would like to thank our witnesses for being here, and look for-
ward to hearing more from them on what we can do to ensure that
our workplaces are safe, including those that are underground. And
I yield back the balance of my time.

Chairman MILLER. I thank the gentlewoman. The gentlewoman
yields back the balance of her time.

Without objection, the committee is joined on the dais today by
two Members of the West Virginia delegation who will be recog-
nized to ask questions after the Members who are currently in the
room, the sitting members of the committee who are currently in
the room, have an opportunity to ask questions. And that is Con-
gressman Nick Rahall and Congresswoman Shelley Moore Capito.
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Welcome to the committee, and thank you for your involvement
in this unfortunate event, but we appreciate all of the help you and
your staffs have given this committee.

And with that, I would like to introduce our first panel of wit-
nesses at this hearing.

Our first will be Mr. Joseph Main, who is the Assistant Secretary
of Labor for the Mine Safety and Health Administration. He began
working in coal mines in 1967 and has more than 40 years of expe-
rience in mine health and safety. He served as Administrator of the
Occupational Health and Safety Department of the United Mine
Workers for 22 years.

Ms. Patricia Smith is the Solicitor of Labor for the Department
of Labor. Previously, Ms. Smith served as the New York State
Commissioner of Labor since March 6, 2007. Prior to that, Ms.
Smith served as Chief of the Labor Bureau of the New York State
Attorney General’s Office.

Mr. David Michaels is the Assistant Secretary of Occupational
Safety and Health. And before coming to OSHA in 2009, he was
a professor at George Washington University School of Public
Health from 1998 to 2001. Mr. Michaels served as the Department
%f fEnergy’s Assistant Secretary for Environmental Health and

afety.

Welcome to the committee. We look forward to your testimony.
As you know, your written statements will be placed in the record
in their entirety, and you proceed in the manner in which you are
most comfortable.

Most of you all have experience before the committee, but you
know, we have a lighting system here. The green light will go on
when you begin, and a yellow light will give you a warning when
to wrap up, and then a red light when it should come to an end.
But we want you to convey your comments and important thoughts
on this matter that you are most comfortable. Thank you.

Mr. Main—Secretary Main, excuse me.

STATEMENT OF HON. JOSEPH MAIN, ASSISTANT SECRETARY,
MINE SAFETY AND HEALTH ADMINISTRATION, U.S. DEPART-
MENT OF LABOR

Mr. MAIN. Mr. Chairman, thank you, ranking member, members
of the committee. I appreciate the invitation to testify on behalf of
the U.S. Department of Labor Mine Safety and Health Administra-
tion today about the Miner Safety and Health Act of 2010.

Secretary Solis and I are dedicated to safeguarding the health
and safety of our Nation’s miners, and this bill helps reform, will
help realize that goal, and I hope the administration’s—excuse me,
and I offer the administration’s thank you.

Thank you, Mr. Chairman, Congresswoman Woolsey, Congress-
man Rahall and your House and Senate colleagues, especially Sen-
ator Harkin, Senator Rockefeller and the late Senator Byrd, for
your work on the bill with critical provisions we have sought.

We are all mindful of the urgency of our efforts. We have heard
the pleas for change from the family members of miners lost in the
Upper Big Branch Mine. I want Eddie Cook, Gary Quarles, Alice
Peters, Steve Morgan, Clay Mullins and Goose Stewart and the
family and friends of all the coal miners to know that their govern-
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ment is listening. We will make good on President Obama’s prom-
ise to act before another horrific mine accident.

The administration fully endorses the committee’s effort to pass
this bill this session. Simply put, this bill will save lives. The bill
is true to the Mine Act principles that mine operators are respon-
sible for the health and safety of our most precious resource, the
miner. It promotes a culture of safety and will give MSHA effective
new tools to hold to account mine operators who fail or refuse to
meet their obligations.

The most important of these new tools is the revamped pattern
of violation system. As I have said repeatedly, the current system
is broken. As I have said on many occasions, we need to fix the pat-
tern of violation system. No mine has been placed on the pattern
since Congress enacted the law in 1977. This legislation eliminates
the rule that MSHA base a POV finding on final orders of the Fed-
eral Mine Safety and Review Commission orders that are issued
years after the fact.

This bill requires MSHA to act on current conditions of the mine
and takes a remedial approach, unlike the current punitive system,
for changing conduct of mines where noncompliance elevates the
risk to miners.

The bill also establishes strong protections for miners to take an
active role in their own health and safety. Unlike miners MSHA is
not at a mine on every shift every day. As the committee learned
at the Beckley field hearing, many miners won’t speak up about
safety problems for fear of losing their jobs. Armed with the bill’s
new training requirements and stiff penalties for discrimination,
we are resolved to changing that culture of fear.

The bill also fixes the serious problems of advance notice of in-
spections. Inspectors cannot make effective inspections where un-
scrupulous operators break the law by getting advance notice of an
inspection. They hide dangerous practices with temporary fixes
until the inspectors leave.

The bill increases criminal penalties, requires posting of the
criminal provisions on mine property and gives MSHA subpoena
power to uncover this illegal conduct. MSHA will work with the
Justice Department to stamp out this unconscionable practice.

The bill’s preshift examination provision for underground coal
mines advances the principle that operators take responsibility for
preventing violations and not wait on MSHA to find the problems.
Diligent preshift inspections and a communication plan to protect
miners will lead to fewer citations and safer mines. The bill ad-
vances better technology for atmospheric monitoring of methane
and other dangerous gases. That will help prevent deadly explo-
sions and will provide critical information about mine conditions
during mine rescue operations when timely information is a matter
of life and death.

Other important provisions expedited power to revoke mine
plans that do not adequately protect miners and improvements to
our certification process for safety personnel providing regular re-
certification and a revocation process for those who shirk their re-
sponsibilities. Solicitor Smith will discuss the bill’s important clari-
fication of what violations are significant and substantial and its
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improvements to the Secretary’s investigation and injunctive pow-
ers.

Finally, I would like to express the administration’s support for
the Protecting America’s Workers Act provisions included in this
bill. All workers deserve a safe and healthful work place.

Again, I would like to thank the committee for moving this bill
forward. I can think of no better way to honor the memory of Sen-
ator Byrd and the 29 miners who perished at the Upper Big
Branch Mine than to enact safeguards to protect miners from an-
other disaster. This bill is our best chance to accomplish this goal.

I will be happy to answer any questions that you may have.
Thank you.

[The statement of Mr. Main follows:]

Prepared Statement of Hon. Joseph A. Main, Assistant Secretary of Labor,
Mine Safety and Health Administration, U.S. Department of Labor

MR. CHAIRMAN, MR. RANKING MEMBER, AND MEMBERS OF THE COMMITTEE: I ap-
preciate the opportunity to appear here today on behalf of the U.S. Department of
Labor, Mine Safety and Health Administration (MSHA), and on behalf of Secretary
of Labor Hilda Solis, to discuss the Miner Safety and Health Act of 2010. Secretary
Solis has been a great supporter of MSHA’s mission and a champion of greater pro-
tections for all workers. I am also pleased to join the Solicitor of Labor, Patricia
Smith, and Assistant Secretary David Michaels, who I have worked with closely
these past months. Both are powerful advocates for stronger safeguards to protect
the health and safety of all workers and for holding employers accountable.

When I took on the mission of leading MSHA as the Assistant Secretary I did so
with a clear purpose in mind—to implement and enforce the nation’s mine safety
laws in order to improve health and safety conditions in the nation’s mines and en-
able miners to go to work, do their job, and return home to their families each and
every day free of injury, illness or death. That is what my administration is about.

I must acknowledge why we are here. We would not be discussing sweeping im-
provements to the Mine Act if it were not for the 29 miners who lost their lives
at the Upper Big Branch (UBB) Mine. Since the disaster, I have met with the fami-
lies of the victims of that tragedy on several occasions. My prayers go out to the
families and their loved ones. I believe I speak for everyone here when I express
my hope that we will all remember their profound loss as we move forward in mak-
ing reforms that will save other mining families, other mining communities, from
experiencing their grief.

We saw in living detail how committed these families are to protecting their
brethren from going through this kind of tragedy again when they testified at this
Committee’s field hearing in Beckley. They bravely told me and this Committee how
the mining industry and our mine safety system had failed them. I want Eddie
Cook, Gary Quarles, Alice Peters, Steve Morgan, Clay Mullins, and Goose Stewart
to know that their pleas for change did not fall on deaf ears.

When the Secretary and I met with the President shortly after the Upper Big
Branch explosion, he made clear his personal commitment and that of the Adminis-
tration to honor the victims of this disaster by ensuring justice is served on their
behalf and that an accident of this magnitude never happens again. He told the na-
tion “we owe [those who perished in the UBB disaster] more than prayers. We owe
them action. We owe them accountability. We owe them an assurance that when
they go to work every day, when they enter that dark mine, they are not alone.
They ought to know that behind them there is a company that’s doing what it takes
to protect them, and a government that is looking out for their safety.”

To ensure that justice is done on their behalf, I have directed MSHA to conduct
a thorough and comprehensive investigation into what caused the explosion on April
5th. I am pleased to report that this investigation is well underway. MSHA inves-
tigators have conducted more than 100 interviews with Massey employees and
MSHA personnel. In addition, our investigative team has finally been able to reen-
ter the mine safely and our physical investigation of the mine is ongoing.

This investigation will be the most open and transparent in MSHA’s history. We
will be holding a number of public hearings, enabling unprecedented public partici-
pation in the investigation. Moreover, MSHA is conducting its investigation in a
manner designed to avoid any interference in the Justice Department’s criminal in-
vestigation.
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Today’s hearing is a critical step forward in making good on the President’s prom-
ise that this Administration would take action to prevent future mine accidents. The
Secretary and I applaud the work of Congressman Miller, Chairwoman Woolsey,
Congressman Rahall and their Senate colleagues in drafting this bill, as well as the
hard work of their staffs. I personally appreciate the opportunity that all of you
gave me to have worked so closely with you on this legislation. It closes some critical
gaps in the Mine Act and establishes strong new protections for miners. I am proud
to tell you that this Administration fully endorses the Committee’s efforts to move
this legislation this year and we look forward to working with you on this legislation
as it moves through the legislative process.

This bill rests on a solid foundation of principles. Those principles are:

h.f that every worker is entitled to come home from work safely at the end of a
shift;

o that fatalities, injuries and illnesses can be prevented when employers institute
and follow safety plans, prevent hazards, and protect workers, even in dangerous
industries like mining; and,

e that the best role MSHA can play is to enforce mine operators’ obligation to
take responsibility for the safety and health of their workers.

The tragic explosion at the Upper Big Branch mine revealed that the nation’s
mine safety laws are not serving these principles the way they should. The Miner
Safety and Health Act of 2010 will bring those principles back to the forefront, and
put the health and safety of miners first.

I believe this bill really will change the culture of safety in the mining industry.
It does not simply fix a particular hazard or practice that caused the last disaster,
as has often been the pattern in mine safety reform. Instead, it gives MSHA the
tools it needs either to make mine operators live up to their legal and moral respon-
sibility to provide a safe and healthful workplace for all miners, or to step in with
effective enforcement when operators refuse to live up to this responsibility and en-
danger miners.

While Solicitor Smith and I look forward to discussing many aspects of the bill,
I would like to discuss a few particular provisions I believe will, if enacted, save
lives, help prevent mine explosions, help ensure that miners have a meaningful and
protected voice about their own health and safety at work, and bring problem mine
operators into compliance with the law.

Among the most important provisions of this bill is its replacement of the Mine
Act’s pattern of violations (POV) provision. The bill would make the POV system
a meaningful tool in MSHA’s arsenal. When I first appeared before this Committee
in February to testify about the backlog of contested cases pending before the Fed-
eral Mine Safety and Health Review Commission, one of the areas I identified for
needed reform was MSHA’s current pattern of violations process. The Mine Act’s
POV provision was intended to provide MSHA a powerful tool to deal with mine op-
erators who demonstrated, through continued significant and substantial health or
safety violations, a disregard for the health and safety of miners. Instead, the POV
provision is an empty vessel—it has never been successfully implemented against
a mine operator in the history of the Mine Act—and is broken by all accounts, in-
cluding MSHA’s.

I have been working on POV reform since shortly after my confirmation. Last
winter, and well before the explosion at Upper Big Branch, MSHA put its planned
reform of pattern of violations regulations on its Spring Regulatory Agenda. This
legislation will expedite that needed reform.

Under current regulations, establishing an operator’s pattern of violations simply
takes too long and exposes miners to risk when MSHA should be acting. MSHA can
only act after an operator has a number of violations that have become final orders
of the Commission. Given the current backlog of Commission cases, MSHA is pur-
suing pattern violators years after the violations occurred. The Miner Safety and
Health Act of 2010 fixes this problem by eliminating the final order requirement
and directing MSHA to identify mines with a pattern of recurring accidents, inju-
ries, illnesses or citations or orders for safety or health violations that indicate an
elevated risk to miners. This change will allow MSHA to use this enhanced enforce-
ment tool looking at more recent violations and events rather than ones that are
years old. The bill still provides that operators can seek an expedited review of with-
drawal orders issued under the pattern process, but it does not require cases to
work their way through the system before MSHA can act. I believe this bill will
save lives and prevent injuries by enabling MSHA to act quickly to enforce compli-
ance with the Mine Act at operations with high levels of violations.

The bill also makes the Mine Act’s pattern provisions more remedial than current
law and more focused on forcing a change in the safety culture of mines that fail
to establish a commitment to miner safety and health. Under this bill, if MSHA de-
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termines that a mine has a pattern of recurring citations, MSHA is authorized to
require the operator to take particular actions tailored to the risks to which miners
have been exposed, including additional training for miners, establishing a health
and safety management program, and designating certified safety personnel at the
mine to address the mine’s health and safety problems. The bill also increases the
number of workplace inspections for mines in pattern status and authorizes MSHA
to directly communicate with a POV mine’s workforce about conditions at the mine
and the rights of miners under the Act.

Under the new POV program, MSHA will have an open and transparent system
for choosing mines that need to be put into POV status. The data that MSHA uses
to evaluate the appropriateness of putting a mine on POV status will be available
for the public to review and the criteria will be direct and comprehensible. I believe
many mine operators will take advantage of this openness and transparency to mon-
itor their own performance and change their ways before they put their miners into
danger. Those mine operators should know whether their lack of compliance will ne-
cessitate putting them on POV status, before that happens, and they will be able
to improve conditions at their mines before MSHA must step in to assist in remedi-
ating the conditions at the mine.

I strongly believe that a safe mine requires the active involvement of miners who
are informed about safety and health issues as well as their rights under the Act
to demand a safe workplace. I have met with many mine operators, and those opera-
tors with the strongest safety and health cultures would agree that the participation
and involvement of miners in safety and health is a key component of their safety
records. However, the powerful testimony at the Committee’s Beckley field hearing
underscored that there are operators who fail or refuse to embrace this view.

Miners that testified at the hearing made clear that that some miners are often
afraid to speak up about conditions at their mines. Even when miners know of
threats to their own safety and the safety of their fellow miners, they face a signifi-
cant risk of losing their jobs, sacrificing pay, or suffering other negative con-
sequences if they come forward.

No one knows the conditions in the mines better than the miners themselves. Just
as a traffic cop cannot be on every street corner catching every speeding car, MSHA
inspectors cannot be in every mine, finding every hazard every day of the week. It
is absolutely crucial that miners bring dangerous conditions to mine operators’ and
MSHA’s attention before those conditions cause injuries, illnesses, or even fatalities.

This bill establishes important protections for miners when they exercise their
rights under the Mine Act. The Mine Act has long protected from retaliation miners
who come forward to report safety hazards. We have heard loud and clear, however,
that those protections are simply inadequate and that miners lack faith and belief
in the current system. The Miner Safety and Health Act of 2010 makes dramatic
changes in this area and gives MSHA the tools it needs to protect miners who come
forward. The bill:

e Makes explicit the right of all miners to refuse to perform work they reasonably
believe to be unsafe;

o Creates a fairer and faster process to get miners their jobs back if they are dis-
criminated against for coming forward to complain about safety or health issues;

e Eliminates the financial disincentive for miners to report safety hazards that
might result in the mine being shut down so the hazards can be fixed by guaran-
teeing miners pay during all safety-related shut downs. No one should have to
choose between a paycheck and protecting him or herself; and,

e Substantially increases penalties for mine operators who retaliate against min-
ers who report safety hazards.

MSHA will work hard to vigorously enforce these new protections. Part of this re-
form is to ensure that miners are aware of their rights. This bill makes strides in
that direction. It requires that miners receive annual refresher training on their
rights, including the right to report hazardous conditions, receive training, partici-
pate in mine inspections through a representative of miners, and refuse to work in
hazardous conditions.

The bill also includes several important provisions to require mine operators to
find dangerous conditions in their mines before they hurt or kill miners and to take
action to fix them. The Labor Department’s Spring 2010 Regulatory Agenda an-
nounced our intention to use new tools to detect and prevent hazards to workers.
Generally, DOL announced its intent to move towards a broad strategy that re-
quires employers to understand that the burden is on them to obey the law before
they are visited by DOL. We call this compliance strategy “Plan/Prevent/Protect.”
The provision on the pre-shift review of mine conditions advances this strategy.

The Mine Act mandates operator pre-shift examinations for such hazards or viola-
tions of mandatory health or safety standards as the Secretary requires. These ex-
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aminations are a critical component of an effective safety and health program for
underground mines. In the ever-changing mine environment, it is critical that haz-
ardous conditions and violations be recognized and abated quickly. The provision in
the bill is designed to ensure that all hazards and violations are communicated ef-
fectively so that they can be abated before anyone is hurt or killed by them. The
result should be a reduced risk of injury, illness and death and should lead to fewer
citations for safety and health violations during MSHA inspections of underground
mines.

The legislation will also help MSHA and SOL enforce the law successfully after
inspectors cite a serious violation by clarifying the meaning of a significant and sub-
stantial (S&S) violation. My colleague, the Solicitor, will talk about this important
provision in more detail. Let me just say that since the early 1980’s, the meaning
of an S&S violation under the Mine Act has been unreasonably restricted by a Com-
mission interpretation of the law that is not consistent with Congressional intent
or with protecting the safety and health of miners. The bill corrects this problem
by expressly defining an S&S violation as one with a reasonable possibility of result-
ing in a miner’s injury, illness or death.

I will share an example of how the Commission’s interpretation of the law re-
stricts MSHA from doing its job. In the recent hearing to put Massey’s Tiller Mine
on a pattern of violations, the Secretary needed to establish that a certain number
of Massey’s violations were S&S in order to prevail. Although the Commission judge
has not yet issued a written decision, he announced from the bench that the Sec-
retary did not prevail. The judge ruled that it is not a “significant and substantial”
violation of mine safety regulations to operate a piece of equipment with an imper-
missible opening into an enclosed electrical component in a gassy mine where com-
bustible coal dust could be present. The judge interpreted the governing caselaw to
require MSHA to show that the equipment have an existing source of electrical
sparks within the enclosed electrical component before the violation could be consid-
ered “significant and substantial.” This is clearly wrong, imposing an inappropriate
standard that puts miners at risk and defies common sense. The Mine Act is in-
tended to protect miners, not expose them to needless risk before MSHA is allowed
to effectively act. It does no good to penalize an operator with an S&S violation after
miners have died in an explosion. This is an example of why the law needs to be
changed and why Congress needs to ensure that when a mine operator allows min-
ers to be exposed to serious hazards the law treats it as a serious violation.

Now I would like to mention a preventive measure the bill adds that modernizes
existing standards. The provision in the bill to expedite the process of improving at-
mospheric monitoring in mines will make operators, MSHA, state agencies and
mine emergency teams better prepared for mine emergencies. Specifically, the provi-
sion requires the National Institute for Occupational Safety and Health to advance
the research in how to better monitor the atmosphere in mines for the deadly
threats of methane and other dangerous gases. The Secretary then plans to engage
in rulemaking in response to NIOSH recommendations. We anticipate that ulti-
mately we will be able to have real-time monitoring of a mine’s atmosphere during
a mine emergency.

In addition, in day-to-day operations, mine operators would know when their min-
ers are being put in peril as a result of a build up of dangerous gases. It will then
be incumbent upon operators to determine the cause of the build up and to plan
how to effectively fix the problem. The bottom line is that better atmospheric moni-
toring will prevent deadly explosions, fires, injuries, and fatalities and speed the
rescue of miners in the event of emergency.

The bill will also prevent disastrous explosions by updating the rock dust stand-
ards. The bill not only mandates that operators increase the amount of incombus-
tible dust present in airways—the established method of suppressing the threat of
combustible coal dust—but it also establishes a framework for operators to better
monitor the explosibility of the dust present in their mines. Just as better atmos-
pheric monitoring mandated by this bill will give operators the information they
need to plan how to prevent methane and gas explosions, better monitoring of explo-
sive coal dust will give operators the information they need to plan how to prevent
a build up of coal dust that results in devastating propagation of explosions.

As I mentioned at the outset, this bill includes important new tools to allow
MSHA to step in and act quickly to protect miners at risk. The Solicitor will talk
about the most important of these—enhanced power for MSHA to seek an injunc-
tion. I would like to highlight several other provisions. First, the bill gives MSHA
the authority to revoke mine safety plans based on material changes in the mine
conditions or if the original plan was based on inaccurate information. This means
that MSHA does not have to sit on the sidelines when it sees that conditions in the
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mine do not match the conditions described in the mine plans for roof control, ven-
tilation and emergency response.

In addition, under this bill, MSHA will play an increased role in ensuring the
competence of those personnel in mines whose jobs are so critical to maintaining a
safe workplace that the law requires them to be certified as qualified. The bill’s cer-
tification provisions will allow MSHA and the states to reinstate accountability in
mine safety and health. The bill requires recertification of certified personnel to en-
sure their skills are up to date, as well as a means to revoke a certification if some-
one in a certified safety position fails to carry out his or her responsibilities. MSHA
will work with states to assure those who have positions of responsibility that are
certified or qualified are doing their job, and that they lose their certification if they
fail to carry out their responsibilities. MSHA will step in where gaps exist in state
laws and certifications to ensure that those who perform certified or qualified safety
jobs are qualified safety professionals. I pledge to work closely with my counterparts
in the states to create a seamless certification system.

Another important means of protecting miners at risk is through adequate and
appropriate training. Too often the rush to produce as much coal as possible means
cutting corners when it comes to training miners properly. If there is a serious acci-
dent or fatality, MSHA’s ability to cite violations does not necessarily address the
root problem. The ability to ensure miners have the training they need will improve
working conditions and save lives.

Finally, I would like to comment on a new tool given to the Justice Department
in this bill. The bill will increase criminal penalties for giving advance notice of an
MSHA inspection. I am sure many were shocked to hear the testimony at the Beck-
ley field hearing about how common it is for mine operators to have advance notice
of MSHA’s inspections. This is a serious problem. MSHA recently took enforcement
action against two Ben Bennett mines in Kentucky, Manalapan Mining Company’s
RB #5 Mine and Left Fork Mining Company’s Mine #1, when agency inspectors
caught the company tipping off the mine as the inspectors arrived. At other mines
MSHA has attempted to prevent the advance notice by capturing mine phones to
keep mining personnel from tipping off the underground mining operations. Another
example is the Tiller Mine, a Massey operation in Virginia that MSHA recently
tried, unsuccessfully, to make the first mine ever placed on a pattern of violations.
According to a report in the Washington Post, miners at the surface routinely alert
underground miners that a federal inspector is headed underground. Clearly, my in-
spectors cannot conduct effective inspections if unscrupulous mine operators know
that the inspector is on the way and make quick and short-lived fixes to hazards
that put miners at risk just to avoid enforcement actions. This bill attacks the prob-
lem by making it a serious crime to give advance notice of an MSHA inspection.
Our whole enforcement system relies upon fair and accurate inspections—this provi-
sion will enhance the integrity of that system. This is also another reason why
MSHA needs the power to use subpoenas provided under this bill. Some mine own-
ers who operate their mines in violation of health and safety laws when MSHA in-
spectors are not present, and use unlawful tactics to get tipped off about pending
inspections, should know that under this bill, we will be able to more effectively in-
vestigate and expose these unsafe and illegal practices which endanger miners.

My colleague, Assistant Secretary Michaels, will discuss this significant aspect of
the legislation in more detail, but I would like to express the Administration’s
strong support for including provisions from the Protecting America’s Workers Act
in this bill. All workers, regardless of where they work—underground in a mine, out
in the ocean on an oil rig, or in a factory on the land—deserve a safe and healthful
workplace.

I had the privilege of working with Senator Robert C. Byrd throughout my career.
Without a doubt, coal miners never had a better friend than Senator Byrd. He
fought with his legendary tenacity to keep them safe and protect them from black
lung disease. I can think of no better way to honor his memory and the memory
of the 29 miners who perished at the Upper Big Branch mine than to prevent an-
other disaster. This bill is our best chance to accomplish this goal. I look forward
to working with the Committee as the bill moves forward. I am happy to answer
your questions.

Chairman MILLER. Thank you.
Solicitor Smith.
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STATEMENT OF HON. M. PATRICIA SMITH, SOLICITOR OF
LABOR, U.S. DEPARTMENT OF LABOR

Ms. SMmITH. Chairman Miller, Ranking Member Kline and the
members of the committee, for more than three decades the en-
forcement tools of the Mine Act and the Occupational Safety Act
have played a pivotal role in cutting the number of work-related
deaths, injuries and illnesses.

But as recent tragic events have demonstrated, all tools need to
be periodically sharpened. The tools in the Mine Act and the
OSHAct are no exception.

I would like to focus today on several provisions in H.R. 5633
that will, if enacted, sharpen our enforcement tools and help make
our mines and other workplaces healthier and safer places to work.

Under the Mine Act, an operator with significant and substantial
violations can be subject to increasingly severe enforcement ac-
tions, including withdrawal orders. Although Congress did not de-
fine significant and substantial in 1977 when it passed the Mine
Act, MSHA and the Solicitor’s Office believe the phrase applies to
all violations that have a reasonable possibility of resulting in in-
jury, illness or death, and excludes only violations that either
present no hazard or violations in which the hazard is speculative
or remote. We believe this interpretation is consistent with the leg-
islative history of the Mine Act.

Unfortunately, the Federal Mine Health and Safety Review Com-
mission does not agree and has established a four-part test for
S&S, which in our view has hampered enforcement for many years.
Violations under the commission-imposed standard must rise near-
ly to a level of imminent danger before they are considered S&S.
I have given several examples of these cases in my written testi-
mony. Section 201 of the bill would more closely reflect what we
believe was Congress’s original intent by defining an S&S violation
as one in which there is a reasonable possibility that such a viola-
tion could result in injury, illness or death. We support this
streamlined definition, which we think will provide a clearer stand-
ard for operators, enhance mine health and safety, and reduce
counterproductive litigation over whether a particular violation is
indeed S&S.

Mine safety and effective enforcement will also be enhanced by
the bill’s amendment to the Mine Act injunction relief provision.
Section 108(a)(2) of the act authorizes the Secretary to ask a Fed-
eral District Court for appropriate relief, including a temporary or
permanent injunction, if she believes that the operator of a mine
is engaged in, quote, “a pattern of violations of mandatory health
or safety standards that constituents a continuing hazard to the
health and safety of miners.”

This provision has provided two difficulties. First, it requires the
Secretary to establish a pattern, a term that closely echoes the
term “pattern” in Section 104(e)’s pattern of violations provision,
which as Assistant Secretary Main has described has proved dif-
ficult to apply and to enforce.

Second, it limits the basis for the pattern to violations of manda-
tory health and safety standards. Section 203 of the bill addresses
these issues. It replaces the term “pattern” with the phrase “course
of conduct,” and it specifies that the behavior that would support
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injunctive relief is not limited merely to violations of mandatory
health and safety standards, but it includes other things, like viola-
tions of orders.

A third welcome provision in the bill is the provision expanding
the Secretary’s authority to issue subpoenas for the purpose of tak-
ing testimony and other evidence. Currently, that power is only
given in conjunction with public hearings. Section 102 of the bill
would authorize the Secretary to issue subpoenas in conjunction
with the performance of any of her functions. It would also author-
ize MSHA representatives and attorneys to question individuals
privately, to take an individual’s confidential statement outside the
presence of the operators or attorney if the individual so desires,
and to maintain the confidentiality of that statement to the extent
permitted by law.

The bill also adds two new criminal provisions to the Mine Act
and strengthens both the Mine Act’s and OSHAct’s current sanc-
tions for criminal conduct. The bill would amend the Mine Act so
that giving advance notice of MSHA inspections would be treated
with the severity it deserves. Advance notice prevents MSHA in-
spectors from being able to observe the mining as it is actually oc-
curring. The bill would make such conduct, which is currently
treated as a misdemeanor, a felony.

The bill would also provide a brand new criminal provision mak-
ing it a felony to retaliate against any person, miner or nonminer,
who reports unsafe conditions to MSHA. Such conduct would be
subject to the fines set forth in the code and would carry a max-
imum prison term of ten years. This provision would encourage
miners, their relatives and others to notify the government of mine
safety violations by ensuring them that retaliation for acting would
be met with effective punishment.

Both the Mine Act and the OSHAct already contain some crimi-
nal provisions. However, most of these violations are treated as
misdemeanors. Building on that foundation the bill would analyze
all such violations by individuals, operators, and employers under
a knowing standard and would raise the maximum penalties for
knowing violations fourfold and make first-time convictions felonies
rather than misdemeanors, which is currently the case.

These charges, especially the prospect of a significant period of
incarceration, we believe would focus management personnel on
their responsibility to keep their mines safe. The bill would also
make other important improvements to the OSHAct. And I will
mention just two of them.

First, it grants rights to accident victims and their families and
other representatives. They must be notified. Second, the bill would
allow OSHA to require prompt abatement of all serious hazards,
even if the employer files a notice of contents. And Assistant Sec-
retary Michaels’ testimony will explain the importance of that.

So I appreciate the opportunity to testify on this important legis-
lation. As Secretary Solis said when the bill was introduced, there
is a tremendous need for this legislation in order to save the lives
and health of American workers in mines and throughout the Na-
tion, and I look forward to your questions.

[The statement of Ms. Smith follows:]
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Prepared Statement of Hon. M. Patricia Smith, Solicitor of Labor,
U.S. Department of Labor

For more than three decades, the enforcement tools in the Mine Act and the Occu-
pational Safety and Health (OSH) Act have played a pivotal role in helping cut the
number of work-related injuries, illnesses, and deaths to historic lows. But, as re-
cent tragic events have demonstrated, all tools need to be recalibrated and sharp-
ened from time to time if they are to remain useful. The tools in the Mine Act and
the OSH Act are no exception. I would like to focus my comments today on several
provisions in H.R. 5663, the “Miner Safety and Health Act of 2010,” that will, if en-
acted, sharpen our existing enforcement tools and help make our mines and other
workplaces safer and healthier places to work.

Under the Mine Act (the Act), an operator with “significant and substantial”
(S&S) violations can be subject to increasingly severe enforcement actions, including
withdrawal orders. Although Congress did not define the phrase “significant and
substantial” in 1977 when it passed the Mine Act, the Mine Safety and Health Ad-
ministration (MSHA) and the Solicitor’s Office believe that the phrase applies to all
violations that have a reasonable possibility of resulting in injury, illness or death,
and excludes only those violations that present no hazard or violations in which the
hazard is speculative or remote. We believe that our interpretation is consistent
with the legislative history of the Act, which makes it clear that the “S&S” standard
was designed to cover all but purely technical violations of the Act. Unfortunately,
the Federal Mine Safety and Health Review Commission does not agree, having es-
tablished a four-part definition of “S&S” that, in our view, has hampered enforce-
ment for many years. In essence, violations under the Commission-imposed stand-
ard must arise nearly to the level of an imminent danger before they are considered
significant and substantial.

I'd like to give you a few examples. In a 2009 case, an underground coal mine
operator with a gassy mine had coal and coal dust accumulations up to four inches
deep across nearly the entire width of the belt entry in several locations. The mine
also had random piles of coal dust from six to eight inches deep. However, a Com-
mission administrative law judge held that the accumulations violation was not
S&S because, at the time of the violation, there were only “potential” ignition
sources in the area and those potential ignition sources were no different from igni-
tion sources present in all belt entries. He also noted that methane levels were low
at that time. Cumberland Coal Resources, LP, 31 FMSHRC 137 (Jan. 2009) (ALJ),
reversed in part on other grounds, 2010 WL 2149801 (May 2010).

In another 2009 case involving an underground coal mine, an operator failed to
hang ventilation curtains, which are used to control coal mine dust. This was a vio-
lation of the operator’s ventilation plan. A Commission administrative law judge ac-
knowledged that coal was being cut without any ventilation controls in place, that
there was no air movement, and that the air was thick with suspended coal dust.
Yet the judge found that the violation was not S&S because, at the time of the viola-
tion, there were no potential ignition sources and methane levels were low. The
judge also noted that the mine had not experienced other coal dust ignitions. Sidney
Coal Co., 31 FMSHRC 1197 (Oct. 2009) (ALJ).

And we face the same challenges with other types of violations. For example, in
a 2006 case, the Review Commission found that a violation of certain “hands-on”
firefighting training requirements was not S&S because it was not reasonably likely
that the lack of that type of training would lead to serious injury. The Commission
ruled in this manner even though miners in that mine actually had died fighting
a fire improperly. Jim Walter Resources, Inc., 28 FMSHRC 579 (Aug. 2006).

Section 201 of the bill would more closely reflect what we believe was Congress’
original intent by defining an “S&S” violation as one in which there is a “reasonable
possibility that such violation could result in injury, illness, or death.” We support
this streamlined definition, which will provide a clearer standard for operators, in-
spectors, and the Commission. This new definition not only will enhance mine safety
and health, it will help reduce counterproductive litigation over whether a violation
is “significant and substantial.”

Mine safety and health, as well as swift and effective enforcement, will also be
enhanced by the bill’s amendment to the Mine Act’s injunctive relief provision. Sec-
tion 108(a)(2) of the Act [30 U.S.C. § 818(a)(2)] authorizes the Secretary to ask a
federal district court for appropriate relief, including a temporary or permanent in-
junction, if she believes that the operator of a mine is engaged in “a pattern of viola-
tion of * * * mandatory health or safety standards” which, in the Secretary’s judg-
ment, constitutes a continuing hazard to the health or safety of miners. This provi-
sion has presented two difficulties. First, it requires the Secretary to establish “a
pattern”—a term that echoes the term “pattern” in Section 104(e)’s “pattern of viola-
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tions” provision—which has proved difficult to apply and enforce. Second, it limits
the bases for “a pattern” to violations of mandatory health or safety standards.

Section 203 of the bill addresses both of these difficulties. First, it replaces the
term “pattern” with the phrase “course of conduct,” which is clearer, simpler, and
more reflective of the kind of operator behavior that the Secretary’s injunction au-
thority is intended to correct. Second, it specifies that the kind of behavior that will
support injunctive relief includes, but is not limited to, violations of mandatory
health or safety standards. We believe that because the bill broadens the bases on
which the Secretary can seek injunctive relief, it will enhance her ability to obtain
such relief when necessary to protect miners.

A third welcome provision in the bill is the provision expanding the Secretary’s
authority to issue subpoenas for the purpose of obtaining testimony and other evi-
dence. Currently, the Mine Act only authorizes the Secretary to issue subpoenas in
connection with a public hearing. Section 102 of the bill would authorize the Sec-
retary to issue subpoenas in connection with the performance of any of her functions
under the Act. Section 102 would give MSHA subpoena power similar to OSHA’s
and would greatly enhance MSHA’s ability to conduct effective inspections and in-
vestigations. Section 102 also would authorize MSHA representatives and attorneys
to question individuals privately, to take an individual’s confidential statement out-
side the presence of operator attorneys if the individual so desires, and to maintain
the confidentiality of a statement to the extent permitted by law.

The bill also adds two new criminal provisions to the Mine Act, and strengthens
both the Mine Act’s and the OSH Act’s current sanctions for criminal conduct. The
bill would amend the Mine Act so that, for the first time, giving advance notice of
MSHA inspections would be treated with the severity it deserves. Advance notice
prevents MSHA inspectors from being able to observe mining as it is actually being
done. The bill would make such conduct—currently treated as a misdemeanor—a
felony punishable by fines set forth in title 18, U.S. Code (the criminal code), and
a maximum prison term of five years.

The bill also contains a brand new criminal provision making it a felony to retali-
ate against any person—miner or non-miner—who reports unsafe conditions to
MSHA. Such conduct would be subject to the fines set forth in title 18, U.S. Code,
and would carry a maximum prison term of ten years. This provision goes well be-
yond traditional civil whistleblower sanctions that allow the Secretary to penalize
those who discriminate against miners making safety complaints to their employers.
It encourages miners, their relatives, and others to notify the government of mine
safety violations by providing the assurance that retaliation for such activity will
be met with truly effective punishment.

Both the Mine Act and the OSH Act already contain some criminal provisions.
The Mine Act’s current structure sets criminal penalties for agents who “knowingly”
violate the Mine Act or mandatory standards and for operators who willfully violate
the Mine Act or mandatory standards. The OSH Act also allows criminal sanctions
for employers who willfully violate OSHA standards, if those violations cause a
worker’s death, but they are treated as misdemeanors. Building on that foundation,
the bill would analyze all such violations by individuals, operators, and employers
under the “knowing” standard, would raise the maximum penalties for such know-
ing violations fourfold, and would make even first-time convictions felonies rather
than misdemeanors, as is currently the case. The bill would also allow criminal
sanctions for employers whose knowing violation of an OSHA standard causes or
contributes to serious bodily harm to an employee. Maximum prison terms would
be increased from one year to five years for first-time convictions of this new OSHA
provision, and of the Mine Act criminal provisions, and increased from five years
to ten years for second and subsequent convictions. For knowing violations of the
OSH Act that cause or contribute to a worker’s death, a first conviction is punish-
able by up to ten years in prison and subsequent convictions are punishable by up
to twenty years in prison. These changes—especially the prospect of a significant
period of incarceration and a lifetime felony criminal record—will, in our view, focus
those in management positions on their personal responsibility for ensuring safety
in the mines and other workplaces they control in a way the former penalty struc-
ture did not.

The bill also makes several other important improvements to the OSH Act. First,
it modernizes the Act’s whistleblower provisions, bringing them in line with those
of the Mine Act and other safety laws. For the first time, workers filing OSH Act
whistleblower complaints would be entitled to an administrative hearing and re-
view, instead of having to wait years to have their cases heard in District Court.
And, like whistleblower complainants under the 18 other statutes administered by
the Department, including the Mine Act, OSH Act whistleblowers would have the
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right to pursue their cases on their own behalf if the Department declines to take
them.

The bill also increases OSH Act civil penalties to bring their value back to their
approximate value the last time penalties were raised in 1990. It also allows future
inflation adjustments, correcting an oversight that has led to OSH Act penalties, un-
like virtually all other Federal civil penalties, continually declining in value. We be-
lieve this provision will go a long way toward restoring the OSH Act’s deterrent ef-
fect, and will make it harder for employers to treat OSHA penalties as simply a cost
of doing business. In addition, the criminal penalties in this bill are based on similar
provisions in the Clean Water Act and the Resource Conservation and Recovery Act,
meaning that killing a person will be treated just as seriously as killing a lake.

In addition, the bill, for the first time, grants rights to accident victims and their
families or other representatives. It requires that victims be kept informed of the
status of accident investigations, and any resultant enforcement actions and settle-
ment negotiations. They will have the right to meet with OSHA before any citation
is issued, to receive a copy of any citation, and to be notified of any notice of contest.
They must also be notified of any legal proceedings, and will have the right to par-
ticipate in those proceedings. They will also have the right to make a statement to
the parties conducting any settlement negotiations, and a similar right to make a
statement to the Commission, which the Commission must consider in rendering its
decision. To assist in exercising these rights, the Secretary will have to designate
a family liaison in each OSHA area office. We understand that none of these provi-
sions will restore a lost worker to a grieving family, or restore full use of faculties
to an injured worker. But we believe they are the least we owe these workers and
their families.

Finally, subject to an expedited hearing before the Commission, this bill will allow
OSHA to require prompt abatement of all serious hazards, even if the employer files
a notice of contest. As Assistant Secretary Michaels’ testimony explains in greater
detail, this provision is crucial. Currently, if an employer contests a citation for any
reason, abatement is not required until the Commission fully resolves the contest,
so a dangerous condition can be allowed to exist through years of legal delays. This
bill will prevent this travesty from recurring.

I appreciate the opportunity to testify on this important legislation. As Secretary
Solis said when this bill was introduced, there is a tremendous need for this legisla-
tion in order to save the lives and health of American workers, in mines and
throughout the nation. I look forward to working with the Committee on this legis-
lation as it moves forward and to responding to any questions you may have.

Chairman MILLER. Thank you.
Secretary Michaels.

STATEMENT OF HON. DAVID MICHAELS, ASSISTANT SEC-
RETARY, OCCUPATIONAL SAFETY AND HEALTH ADMINIS-
TRATION, U.S. DEPARTMENT OF LABOR

Mr. MicHAELS. Thank you, Chairman Miller, Ranking Member
Kline, members of the committee.

Every day in this country 14 workers are killed on the job. Every
day we encounter employers who cut corners on the safety and
health of their workers, children who lost parents or parents who
have lost children from workplace injuries. Workers are fired for
voicing health and safety concerns. Companies subject workers to
known hazards while the courts spend years deciding contested ci-
tations, and our Nation’s workplace protection agencies are plagued
with outdated laws, tools and penalties that make it difficult to
deter safety and health violations.

During the time that I have been assistant secretary for OSHA,
54 workers have been killed in explosions at the Kleen Energy
Power Plant in Connecticut, the Tesoro Refinery in Washington
State, the Upper Big Branch Mine in West Virginia and on the
Deepwater Horizon oil rig. We add their names to the long list of
recent disasters, like the explosion at the BP refinery in Texas, the
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Sago and Darby mines in West Virginia and Kentucky, and the Im-
perial Sugar Plant in Georgia, where dozens of works were killed
and hundreds more injured.

But only disasters make national headlines. What is not widely
publicized are the more than 5,000 other workers killed on the job
in America each year. These tragedies happen in every corner of
the country, usually one at a time, far from the evening news and
the morning headlines.

Secretary of Labor Hilda Solis’s vision for the Department of
Labor is good jobs for everyone. Good jobs are safe jobs, and we
want to do more than make our Nation’s workplaces safe.

I, therefore, want to congratulate you, Mr. Chairman, and all the
co-sponsors of the Miner Safety and Health Act for recognizing not
only that the Nation’s 350,000 miners desperately need better pro-
tection, but that this Nation’s 135 million workers who are covered
by OSHA also need better more up-to-date protection. The Miner
Safety and Health Act makes critical amendments to the Occupa-
tional Safety and Health Act, which has not been significantly up-
dated in 40 years.

This legislation would increase OSHA’s civil and criminal pen-
alties, enhance whistleblower protections and victims rights and
give OSHA the authority to require abatement of serious hazards,
even if and while the employer contests citations issued for them.

These provisions are strongly supported by the Obama adminis-
tration. Safe jobs exist only when employers have adequate incen-
tives to comply with OSHA’s requirements. When the employer’s
voluntary efforts are not enough. Swift, certain and meaningful
penalties provide an important incentive to do the right thing.

However, OSHA’s current penalties are not large enough to pro-
vide adequate incentives, especially for large employers. As a re-
sult, unscrupulous employers often consider OSHA penalties the
cost of doing business. It is more effective—more cost effective to
pay the minimal OSHA penalty than to correct the underlying
health and safety problem.

The Miner Safety and Health Act makes much needed increases
in OSHA’s civil and criminal penalties. Nothing focuses attention
like the possibility of going to prison. This bill would make it a fel-
ony with up to 10 years in prison when an employer knowingly vio-
lates an OSHA standard which causes or contributes to the death
of any employee.

Good jobs are also jobs where workers’ voices are an essential
part of the conversation about creating safe workplaces. Since
OSHA cannot be at every workplace all the time, we rely heavily
on workers to act as our eyes and ears in identifying hazards. If
employees fear that they will lose their jobs or otherwise be retali-
ated against for participating in safety and health activities, they
are not likely to do so.

The OSHAct states the worker may not be retaliated against for
reporting injuries, illnesses or unsafe conditions. Unfortunately,
there are serious deficiencies in this law. The Miner Safety and
Health Act doesn’t protect workers who refuse to perform tasks
they reasonably believe could result in serious injury or illness to
themselves or to other employees. The Miner Safety and Health
Act would also expand the rights of workers and victims’ families,
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and establish a family liaison in each OSHA area office to keep vic-
tims informed of the status of investigations and enforcement ac-
tions, and to assist victims in asserting their rights. This will help
our investigations, since victims and their families are often the
source of useful information.

One of the most significant changes that this legislation makes
to the OSHACct is the provision that requires abatement of serious,
willful, and repeat hazards during the contest period. Currently, if
an employer contests an OSHA citation, that employer is not obli-
gated to correct the hazard during the administrative contest pe-
riod, leaving workers exposed to serious or deadly hazards for
months or even years.

The Miner Safety and Health Act would enable OSHA to issue
failure to abate notices to a workplace with a citation under con-
test. It is important to note that this legislation also safeguards the
rights of employers by allowing an accelerated appeal to the Occu-
pational Safety and Health Review Commission.

Mr. Chairman, in the months that I have been at OSHA, I have
spoken with children, spouses and parents of workers who have
been killed on the job. The one thing they ask for is for our laws
to have the best possible protections to prevent more workers from
leaving their loved ones behind.

We applaud the important work this committee has done in
drafting the Miner Safety and Health Act, and we look forward to
working with you on it. Thank you for inviting me to testify. I am
happy to answer your questions.

[The statement of Mr. Michaels follows:]

Prepared Statement of Hon. David Michaels, Ph.D., MPH, Assistant Sec-
retary, Occupational Safety and Health Administration, U.S. Department
of Labor

Chairman Miller, Ranking Member Kline, and Members of the Committee, thank
you for the opportunity today to discuss the Miner Safety and Health Act of 2010,
which would bring needed reforms to our nation’s workplace health and safety laws.
Every day in this country, 14 workers are killed on the job. Every day we encounter
employers who put profits above the safety of their workers, children who have lost
parents, or parents who have lost children from workplace injuries. Workers are
fired for voicing safety and health concerns, companies subject workers to known
hazards while the courts spend years deciding contested citations, and our nation’s
workforce protection agencies are plagued with outdated laws, tools, and penalties
that make it difficult to deter safety and health violations.

Until 1970, there was no national guarantee that workers throughout America
would be protected from workplace hazards. In that year the Congress enacted a
powerful and far-reaching law—the Occupational Safety and Health Act of 1970
(OSH Act), which created the Occupational Safety and Health Administration
(OSHA) and provided workers with the rights they needed to protect their safety
and health on the job.

But today, 40 years after the Act was passed, American workers continue to face
unacceptable hazards on the job. And while these hazards and working conditions
have changed significantly, the law has not been substantially modified in those 40
years.

During the seven months I have been the Assistant Secretary of OSHA, explo-
sions at the Kleen Energy power plant in Connecticut, the Tesoro refinery in Wash-
ington State, the Upper Big Branch mine in West Virginia, and on the Deepwater
Horizon offshore oil drilling platform in the Gulf of Mexico have killed 54 workers.
We add their names to a long list of recent disasters, like the explosions at the BP
refinery in Texas, Sago and Darby mines in West Virginia and Kentucky, and the
Imperial Sugar plant in Georgia that killed dozens of workers and injured hundreds
more. But these are only the tragedies that make national headlines. What is not
publicized are the more than 5,000 other workers killed on the job in America each
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year, the more than 4 million who are injured, and the thousands more who will
become ill or die in later years from present day occupational exposures. Every day
in this country we have a Sago mine disaster, every two days an Upper Big Branch,
and every month the loss of a fully loaded Boeing 747. These tragedies happen in
every corner of the country, usually one at a time, far from the evening news and
the morning headlines.

Secretary Solis’ vision for the Department of Labor is “Good Jobs for Everyone.”
Good jobs are safe jobs and we must do more to make our nation’s workplaces safer.
OSHA has already taken significant steps toward this goal. In April, the Labor De-
partment released its Spring regulatory agenda which includes a new enforcement
strategy—Plan/Prevent/Protect—an effort designed to expand and strengthen work-
er protections through a new OSHA standard that would require not just the best
employers, but every employer to implement an Injury and Illness Prevention Pro-
gram tailored to the actual hazards in that employer’s workplace. Instead of waiting
for an OSHA inspection or a workplace accident to address workplace hazards, em-
ployers would be required to create a plan for identifying and remediating hazards,
and then to implement this plan.

Essentially, through this common sense rule, also known as “Find and Fix,” we
will be asking employers to find the safety and health hazards present in their fa-
cilities that might injure or kill workers and then fix those hazards. Workers, those
who are most directly at risk, would participate in developing and implementing
these workplace safety plans and evaluating their effectiveness in achieving compli-
ance.

While we believe this enforcement strategy will go a long way toward eliminating
the “catch me if you can” mindset prevalent in corporate America, the workplaces
of 2010 are not those of 1970 and the OSH Act, which has remained stagnant for
40 years, must be brought into the 21st century to ensure OSHA has the tools and
authority to prevent safety and health violations.

I therefore greatly appreciate the work of this Committee in proposing legislation
that would significantly increase OSHA’s ability to help protect American workers.
I want to congratulate you, Mr. Chairman, Congresswoman Woolsey and other co-
sponsors of the Miner Safety and Health Act for recognizing not only that the na-
tion’s 350,000 miners desperately need better protections to prevent any more Sago
or Upper Big Branch disasters, but that this nation’s 135 million workers in general
industry who are covered by OSHA also need better, more up-to-date protections.
Clearly, whether a worker leaves home in the morning on his way to a mine or on
her way to a refinery or construction site, every worker needs and deserves equally
effective protections.

Title VII of the Miner Safety and Health Act provides critical amendments to the
OSH Act that would increase OSHA’s civil and criminal penalties, enhance whistle-
blower protections and victims’ rights, and give OSHA the authority to require
abatement of serious hazards even if and while the employer contests citations
issued for them. These provisions, strongly supported by the Labor Department and
endorsed by the Obama Administration, would enable OSHA to more effectively ac-
complish its mission to “assure safe and healthful working conditions for working
men and women.”

Because OSHA can visit only a limited number of workplaces each year, we need
a stronger OSH Act to leverage our resources to encourage compliance by employers.
We need to make employers who ignore real hazards to their workers’ safety and
health think again. Federal OSHA and state plans combined have just over 2,200
inspectors, which translates to about one compliance officer for every 60,000 work-
ers. OSHA needs more modern tools to ensure that employers are safeguarding the
safety and health in our country’s almost 9 million workplaces.

Today, my testimony will focus on the Title VII provisions of the Miner Safety
and Health Act, which address significant weaknesses in current OSHA law, and
how this legislation would address those problems by bringing OSHA into the 21st
century.

Safe jobs exist only when employers have adequate incentives to comply with
OSHA’s requirements. Those incentives are affected, in turn, by both the magnitude
and the likelihood of penalties. Swift, certain and meaningful penalties provide an
important incentive to “do the right thing.” However, OSHA’s current penalties are
not large enough to provide adequate incentives, especially for large employers. Cur-
rently, serious violations—those that pose a substantial probability of death or seri-
ous physical harm to workers—are subject to a maximum civil penalty of only
$7,000. Let me emphasize that—a violation that causes a “substantial probability
of death—or serious physical harm” brings a maximum penalty of only $7,000. Will-
ful and repeated violations carry a maximum penalty of only $70,000.
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Congress has increased the OSH Act’s monetary penalties only once in 40 years
despite inflation during that period. Unscrupulous employers often consider it more
cost effective to pay the minimal OSHA penalty and continue to operate an unsafe
workplace than to correct the underlying health and safety problem. The current
penalties do not provide an adequate deterrent. This is apparent when OSHA pen-
alties are compared with penalties that other agencies are allowed to assess.

For example, in 2001 a tank full of sulfuric acid exploded at an oil refinery in
Delaware, killing Jeff Davis, a worker at the refinery. His body literally dissolved
in the acid. The OSHA penalty was only $175,000. Yet, in the same incident, thou-
sands of dead fish and crabs were discovered, allowing EPA to assess a $10 million
penalty for violating the Clean Water Act. How do we explain to Jeff Davis’ wife
Mary, and their five children, that the penalty for killing fish and crabs is so much
higher than the penalty for killing their husband and father?

Other examples abound. The Department of Agriculture is authorized to impose
a fine of up to $140,000 on milk processors for willful violations of the Fluid Milk
Promotion Act, which include refusal to pay fees and assessments to help advertise
and research fluid milk products. The Federal Communications Commission can fine
a TV or radio station up to $325,000 when a performer curses on air. The Environ-
mental Protection Agency can impose a penalty of $270,000 for violations of the
Clean Air Act and a penalty of $1 million for attempting to tamper with a public
water system. Yet, the maximum civil penalty OSHA may impose when a hard-
working man or woman is killed on the job—even when the death is caused by a
willful violation of an OSHA requirement—is $70,000.

The Miner Safety and Health Act makes much needed increases in both civil and
criminal penalties for every type of violation of the OSH Act and would increase

enalties for willful or repeat violations that involve a fatality to as much as
5250,000. These increases are necessary to create at least the same deterrent that
Congress originally intended when it passed the OSH Act. Simply put, OSHA pen-
alties must be increased to provide a real disincentive for employers not to accept
worker injuries and deaths as a cost of doing business.

Unlike most other Federal enforcement laws, the OSH Act has been exempt from
the Federal Civil Penalties Inflation Adjustment Act, so there have not even been
increases in OSHA penalties for inflation. This has reduced the real dollar value of
OSHA penalties by close to 40%. In order to ensure that the effect of the newly in-
creased penalties does not degrade in the same way, the Miner Safety and Health
Act also provides for inflation adjustments for civil penalties based on increases or
decreases in the Consumer Price Index (CPI).

Criminal penalties in the OSH Act are also inadequate for deterring criminal
wrongdoing. Under the OSH Act, criminal penalties are limited to those cases where
a willful violation of an OSHA standard results in the death of a worker and to
cases of false statements or misrepresentations. The maximum period of incarcer-
ation upon conviction for a violation that costs a worker’s life is six months in jail,
making these willful crimes a misdemeanor.

The criminal penalty provisions of the OSH Act have not been updated since the
law was enacted and are weaker than virtually every other safety and health or en-
vironmental law. The Clean Air Act, the Clean Water Act, and the Resource Con-
servation and Recovery Act all provide for criminal prosecution for knowing viola-
tions of the law, and for knowing endangerment that places a person in imminent
danger of death or serious bodily harm, with penalties of up to 15 years in jail.
There is no prerequisite in these laws for a death or serious injury to occur. Other
federal laws provide for a 20-year maximum jail sentence for dealing with counter-
feit obligations or money, or mail fraud; and for a life sentence for operating certain
types of criminal financial enterprises. It defies logic that serious violations of the
OSH Act that result in death or serious bodily injury are treated as lesser crimes
than insider trading, tax crimes, customs violations and anti-trust violations.

It is clear that nothing focuses attention like the possibility of going to prison. Un-
scrupulous employers who knowingly refuse to comply with safety and health stand-
ards as an economic calculus, and cause the death or serious injury of a worker,
will think again if there is a chance that they will be incarcerated for ignoring their
responsibilities.

The Miner Safety and Health Act would amend the criminal provisions of the
OSH Act, as it would also amend the Federal Mine Safety and Health Act, to
change the burden of proof from “willfully” to “knowingly.” Specifically, Section 706
states that any employer who “knowingly” violates any standard, rule, or order and
that violation caused or contributed to the death of any employee is subject to a fine
and not more than 10 years in prison. Most federal environmental crimes and most
federal regulatory crime use “knowingly,” rather than “willfully.” This would ease
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the burden on prosecutors by harmonizing these worker safety provisions with simi-
lar (or comparable or analogous) crimes.

In the 1980s, we saw in Texas and California that aggressive criminal law en-
forcement procedures improved occupational safety and health. In Texas, the num-
ber of trenching fatalities dropped dramatically when one county adopted a well-
publicized criminal prosecution effort. Los Angeles County California also mounted
an effective criminal prosecution program during those years. In addition, OSHA
continues to work with New York State’s prosecutors on similar prosecutions, even
as recently as the Deutsche Bank case. The Committee has wisely included a provi-
sion stating that nothing in the Act shall preclude a state or local law enforcement
agency from conducting criminal prosecutions in accordance with its own laws.

Good jobs are also jobs where workers’ voices are an essential part of the con-
versation about creating safe workplaces. As my colleague Assistant Secretary Joe
Main has testified, this Committee heard powerful testimony from the mining com-
munity at its field hearing in Beckley, West Virginia about how important it is for
miners to be able to come forward and report dangerous conditions in the mine be-
fore tragedy strikes. It is equally important that workers in other dangerous indus-
tries, like oil refineries, chemical plants, and construction, feel that same security
in coming forward.

The OSH Act was one of the first safety and health laws to contain a provision—
11(c)—for protecting employees from discrimination and retaliation when they re-
port safety and health hazards or exercise other rights under the OSH Act. Since
OSHA cannot be at every workplace at all times, we rely heavily on workers to act
as OSHA’s “eyes and ears” in identifying hazards at their workplaces. This protec-
tion is fundamental to OSHA’s ability to safeguard the workforce. If employees fear
that they will lose their jobs or otherwise be retaliated against for actively partici-
pating in safety and health activities, they are not likely to do so.

OSHA’s 11(c) provision is now 40 years old and is one of the weakest whistle-
blower provisions in any federal law. Last April you heard from a worker whose dis-
crimination claim was upheld by OSHA, but because of weaknesses in the law, the
case was never carried forward to litigation. At that hearing, Deputy Assistant Sec-
retary Jordan Barab testified that he was outraged that in the year 2010, workers
in this country still fear being fired or disciplined for exercising their rights.

The Miner Safety and Health Act strengthens whistleblower protections for work-
ers in both mining and general industries. It makes explicit that a worker may not
be retaliated against for reporting injuries, illnesses or unsafe conditions to employ-
ers or to a safety and health committee, or for refusing to perform a task that the
worker reasonably believes could result in serious injury or illness to the worker or
to other employees.

Additionally, the Act increases the existing 30-day deadline for filing an 11(c)
complaint to 180 days, bringing 11(c) more in line with most of the other whistle-
blower statutes enforced by OSHA. Over the years many complainants who might
otherwise have had a strong case of retaliation have been denied protection simply
because they did not file within the 30-day deadline.

The Miner Safety and Health Act’s adoption of the “contributing factor” test for
determining when illegal retaliation has occurred is also a significant improvement
in 11(c). The Act would employ this same test for whistleblower complaints in the
mining industry as well, making both 11(c) and the Federal Mine Safety and Health
Act consistent with other whistleblower statutes enacted since 1989, when the “con-
tributing factor” scheme was introduced. This would enhance the protections af-
forded to America’s workers and improve workplace safety and health.

The private right to enforce an order is another key element of whistleblower pro-
tections in the Miner Safety and Health Act, and has been included in most other
whistleblower statutes enforced by OSHA. It is critically important that if an em-
ployer fails to comply with an order providing relief, either DOL or the complainant
be able to file a civil action for enforcement in a U.S. District Court.

The Miner Safety and Health Act also allows complainants or employers to move
their cases to the next stage in the administrative or judicial process if the review-
ing entities do not make prompt decisions or rulings. For example, the Act would
allow complainants to “kick out” to a hearing before an Administrative Law Judge
(ALJ) if the Secretary has not issued a decision within 120 days from the case filing,
and to district court if an ALJ or the ARB has not issued a decision within their
90-day time limits.

These legislative changes in the whistleblower provisions are a long-overdue re-
sponse to deficiencies that have become apparent over the past four decades. In ad-
dition, the Miner Safety and Health Act amends section 17(j) of the OSH Act to in-
clude an employer’s history of violations of section 11(c) as a consideration in assess-



27

ing civil penalties. This is also a long overdue change that underscores the impor-
tance of preventing the chilling effect of retaliation on workers.

The Miner Safety and Health Act also includes a section that would expand the
rights of workers and victims’ families. No one is affected more by a workplace trag-
edy than workers and their families, so we fully recognize and embrace their desire
to be involved in the remedial process. Family members also provide useful informa-
tion to OSHA inspectors about the culture and environment of a workplace and the
events leading up to an incident that results in serious injury or death. The moving
testimony of the families of the Upper Big Branch miners before this Committee in
May and Jodi Thomas’s testimony on the Kleen Energy explosion last month dem-
onstrate how much family members have to offer MSHA and OSHA.

Although it is OSHA’s policy to talk to families during the investigation process
and inform them about our citation procedures and settlements, we have found that
some of these policies are not always applied consistently. The Miner Safety and
Health Act would help us in this area by placing into law, for the first time, the
right of a victim (injured employee or family member) to meet with OSHA, to re-
ceive copies of the citation at no cost, to be informed of any notice of contest, and
to appear and make a statement during settlement negotiations before an agree-
ment is made to withdraw or modify a citation.

The Act also requires the Secretary to designate at least one employee at each
OSHA area office to serve as a family liaison, similar to the program already in ex-
istence at MSHA. The OSHA family liaisons would keep victims informed of the sta-
tus of investigations, enforcement actions, and settlement negotiations, and assist
victims in asserting their rights. As we have seen at MSHA, the family liaisons have
effectively enhanced victims’ rights and involvement in the enforcement process. The
last thing we want is to repeat situations when family members, like Miss Tonya
Ford who testified before this Committee in April, find out about the tragic cir-
cumstances of their loved one’s death from the media and not from OSHA. In addi-
tion to the helpful fixes in the Act, OSHA is also working administratively to incor-
porate suggestions we have received from victims on how to improve our enforce-
ment process and better involve victims and their families.

One of the most significant changes that the Miner Safety and Health Act makes
to the OSH Act is the provision that requires abatement of serious, willful, and re-
peat hazards during the contest period. Currently, if an employer contests an OSHA
citation, that employer is not obligated to correct the hazard during the administra-
tive contest period leaving workers exposed to serious or deadly hazards for months
or years after the hazards have been identified.

The lack of any requirement for employers to abate hazards during the contest
period also seriously undermines the effectiveness of OSHA’s already low penalties.
Largely because OSHA is pressured to negotiate away penalties in order to avoid
employer contests and ensure that hazards are quickly fixed, the average current
OSHA penalty is only around $1,000. The median initial penalty proposed for all
investigations conducted in FY2007 of cases where a worker was killed was just
$5,900. Clearly, OSHA can never put a price on a worker’s life and that is not the
purpose of penalties—even in fatality cases. OSHA must, however, be empowered
to send a stronger message in cases where a life is needlessly lost than the message
that a $5,900 penalty sends. By giving OSHA the authority to require abatement
during contest, we not only ensure that workers are protected immediately but also
can hold employers accountable for keeping a safe and healthful workplace. We
must not forget that the stronger the message OSHA sends, the better the deter-
rence and more lives are saved.

The Miner Safety and Health Act would enable OSHA to issue failure to abate
notices to a workplace with a citation under contest, which would carry a penalty
of up to $7,000 for each day the hazard goes uncorrected. This provision would
greatly strengthen the right of workers in general industry to be protected from the
most egregious workplace hazards.

OSHA believes this protection is critical. Too often hazards remain uncorrected
because of lengthy contest proceedings—periods that can last a decade or more. A
recent OSHA analysis found that between FY 1999 and FY 2009, there were 33 con-
tested cases that had a subsequent fatality at the same site prior to the issuance
of a final order.

This is not the first time that this issue has been before Congress. During hear-
ings on comprehensive OSHA reform in the 102nd and 103rd Congresses, numerous
examples were presented of employees being hurt or killed while an inspection was
under contest. While those opposing this provision argued that employers would
needlessly spend large sums on abatement for a citation that is later overturned,
business representatives testified that even when there is a contest most employers
abate hazards during the review process.
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Additionally, the State of Oregon, which operates its own safety and health pro-
gram, requires abatement during contest for serious violations. This provision was
included in Oregon’s original statute and has not been revised since 1977. Although
attorneys have objected in State legislative hearings on due process grounds, there
have been no court challenges of this provision

It is also important to note that the Miner Safety and Health Act guards the
rights of employers by allowing an appeal to the Occupational Safety and Health
Review Commission (OSHRC) regarding the requirement to abate during contest.

MSHA has long had a similar provision under its current law. It is now time that
we protect general industry workers from known hazards during contest, that are
just as deadly, as we do for miners.

Based on the long experience with this provision under the Mine Act, the GAO
recommended that Congress require protection of workers during contests. Simi-
larly, various environmental statutes also require that violations be corrected when
they are identified. In weighing the balance between employee protection and em-
ployer contest rights, it seems clear that employee safety should take precedence.

Mr. Chairman, an essential element of achieving Secretary Solis’s goal of good
jobs for everyone is to change the culture of safety in the American workplace.
Under both the OSH Act and the Mine Act, employers are legally and morally re-
sponsible for the safety and health of their workers. The important reforms in the
Miner Safety and Health Act go far in encouraging employers to accept this respon-
sibility and giving OSHA and MSHA the tools we need to deal with employers who
refuse.

In the months I have been at OSHA, I have spoken with children, spouses and
parents of workers who have been killed on the job. They do not care about the spe-
cifics of the legislative process or the details of how one law compares with another.
The only thing they want; the only thing they ask you to do is pass laws that con-
tain the best possible protections, that prevent any other workers—whether mine
workers, refinery workers, construction workers, or hospital workers—from losing
their lives, from leaving their loved ones behind. We know we can provide these
workers with better protections. We know we can prevent many of these deaths, in-
juries and illnesses. In a civilized society, this level of death and injury on the job
1s simply too high a price to pay, especially when we have it within our means to
prevent them.

We applaud the important work this Committee has done in drafting the Miner
Safety and Health Act, and we look forward to working with you on this legislation
as it advances through the legislative process. Thank you again for the opportunity
to testify today. I am happy to answer your questions.

Chairman MILLER. Thank you very much.

Thank you, again, all of you, for your testimony.

When 1 first came to Congress, we had the Scotia Coal Mine dis-
aster back in March of 1976.

Joe, you and I have been at this about as long as anybody around
here.

And I was taken back this weekend looking at the report on the
Scotia mine. The report said that, from 1970 to 1976, the Scotia
mine had been ordered closed 110 separate times; 39 times for im-
minent danger conditions. During this same period, some 855 no-
tices for Federal health and safety violations were issued against
the company. In the period of January 1974 to February 1976, the
mine had been cited for 63 separate violations of Federal ventila-
tion and methane standards. It was that explosion that killed 26
miners. And mine inspectors, I think, were included in that tragedy
with the loss of life.

[The House Committee on Education and Labor, Subcommittee
on Labor Standards staff report, “Scotia Coal Mine Disaster,” Octo-
ber 15, 1976, is excerpted on the following pages. To see the origi-
nal report in its entirety, please access the following Internet ad-
dress:]
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http:| | www.access.gpo.gov | congress [ house | houseO6cp111.html
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INTRODUCTION AND SUMMARY

On March 9, 1976, at 11:35 A.M., dangerous concentrations of
methane gas accumulated in a poorly ventilated section of the Sco-
tia Coal Mine and was ignited by an unknown source. The coal
mine explosion that resulted killed 15 miners. Again, on March 11,
1976, at about 11:20 P.M., the same conditions combined in the
same section of the Scotia mine to cause a second explosion in
which another 11 men died. Thus, within a 60-hour period, 26 men
lost their lives in the bowels of the Scotia coal mine, located near
Oven Fork, in Eastern Kentucky. As of this date, the bodies of the
11 men Kkilled in the second explosion remain entombed in the
mine.

Why did Scotia happen? This same question was asked of the
Farmington disaster in 1968 which claimed the lives of 78 coal
miners; the Hyden disaster of 1970 which killed 38 miners; and the
Itmann and Blackville disasters of 1972 in which 14 died.

In 1969, the U.S. Congress responded to the Farmington disaster
by enacting the Federal Coal Mine Health and Safety Act, which
is, perhaps, the strongest such law in the world. Since the passage
of the Federal Coal Mine Health and Safety Act of 1969, over 1,000
coal miners have died in mine explosions, roof falls, and other coal
mine accidents.

Why did Scotia happen? Since the disaster, the House Education
and Labor Committee, under the direction of Chairman Carl Per-
kins and Labor Standards Subcommittee Chairman John H. Dent,
has been searching for answers and insights into the Scotia trag-
edy. In conjunction with the Senate Committee on Labor and Pub-
lic Welfare, the Committee held three days of public hearings in
Washington, D.C. and Whitesburg, Kentucky. The Committee
heard from Scotia widows, miners, company officials, outside pro-
fessionals, and Federal Government officials. The Committee and
its staff reviewed thousands of pages of testimony, conducted indi-
vidual interviews, and analyzed mine inspection reports and other
related documents.

In order to inform the full Committee, and the public at-large,
as to what has been learned thus far about the Scotia disaster, Mr.
Perkins and Mr. Dent instructed the staff to prepare this report.
The views contained herein are those of the majority staff, and do
not necessarily represent those of the Committee.

Why did Scotia happen? While all the causal factors related to
the disaster have yet to be conclusively determined, the available
evidence strongly supports the following conclusions:

1. The Scotia Coal Company, in effect, ignored the require-
ments of the Federal Coal Mine Health and Safety Act, its
standards and administrative regulations;

(1)
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2. The Mining Enforcement and Safety Administration
(MESA) failed to effectively enforce the Federal Coal Mine
Health and Safety Act at the mine;

3. Ultimate responsibility for the first explosion of March 9,
1976, rests with the Scotia Coal Company, but responsibility
for the second explosion of March 11, 1976, must, in the staff’s
opinion, rest with MESA.

The Scotia Coal Mine, near Oven Fork, Kentucky, was known as
one of the most dangerous mines in the United States and the most
gassy mine in Eastern Kentucky. In addition, the Scotia mine had
a long and chronic history of Federal coal mine health and safety
violations. From 1970 to 1976, the Scotia mine had been ordered
closed 110 separate times—39 times for imminent danger condi-
tions. During this same period, some 855 notices for Federal health
and safety violations had been issued against the company. In the
period January 1974 to February 1976, the mine had been cited for
63 separate violations of Federal ventilation and methane stand-
ards.

In addition, the record contains evidence that:

e The Scotia mine’s ventilation plan was regularly violated
and, at the time of the first explosion, Scotia was in violation
of its ventilation plan;

e At various times, methane readings taken by the company
officials had registered as high as 9 percent;

e The required 20 minute methane monitoring regulation was
repeatedly violated and seldom adhered to at the Scotia mine;
e Required preshift mine inspections for hazardous ventilation,
methane and other conditions were not regularly conducted at
the Scotia mine: preshift inspection reports were routinely fal-
sified; and the section of the mine which exploded had not been
inspected prior to the shift in which the first explosion oc-
curred;

¢ A methane gas feeder which measured at least 5 percent had
existed in that section of the mine which exploded;

e The company’s safety education and training program was a
sham, and no one, including the company’s safety inspector,
could remember the last time a fire or mine evacuation drill
had been conducted at the Scotia mine. Six of the 15 miners
killed in the first explosion suffocated to death.

From the record, it is clear that the Scotia mine was a bad mine,
a dangerous mine, a mine with a long and chronic history of health
and safety violations. It was a mine which in our opinion placed
production and profit before the safety and health of its miners. It
was a mine which essentially ignored the law.

* * & & *k
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CHART A

SCOTIA COAL MINE—SUMMARY OF VIOLATION NOTICES AND CLOSURE ORDERS, MAY 13, 1970 TO
MAR. 9, 1976

1970 1971 1972 1973 1974 1975 1976

79 94 156 116 103 214 92
6 23 13 24 18 23 3

Total number of violation notices issued ...
Total number of closure orders issued ......
Total number of 104(a) closure orders issued (imminent dan-

ger) 5 7 4 9 5 9 0
Total number of violation notices and closure orders ............. 85 117 169 140 121 237 95

Source: Mine Safety Enforcement Administration, U.S. Department of the Interior.

CHART B

SCOTIA COAL MINE—SUMMARY OF SAFETY AND HEALTH VIOLATIONS, JANUARY 1974 to
FEBRUARY 1976

Total number of—
Category of violation

- Closure

Violations orders
Ventilation—30 CFR, pt. 75, subpt. D 63 10
Electrical equipment general—30 CFR, pt. 75, subpt. F 41 1
Combustible materials and rock dusting—30 CFR, pt. 75, subpt. F 86 8
Fire protection—30 CFR, pt. 75, subpt. L 53 3
Dust standards—30 CFR, pt. 70, subpt. B 28 0
Trailing cables and grounding—30 CFR, pt. 75, subpts. G and H 10 3
Miscellaneous—30 CFR, pt. 75, subpt. R 71 4
Roof support—30 CFR, pt. 75, subpt. C 23 7

Mandatory safety standards, surface coal mines and surface work areas of underground coal

mines—30 CFR, pt. 77 28 2
Maps, hoisting and mantrips—30 CFR, pt. 75, subpts. M and 0 17 1
Total 420 39

Source of data: Senate Subcommittee on Labor—Staff Study.
CHART C

Scotia Coal Mine—Summary of ventilation violations, January 1974-February 1976

Total number of times
violation was cited
Description of violation

Not enough air reaching the working face ..........cccceeevvveeeiiiiiniiiiniiiceeeeeiee e 26
High methane concentration .........c.ccccecccieeeciieeciiececee e e 7
Approved ventilation plan not being followed ..........cceccieriiieiiiiiiienieiiieieeieene 18
Line brattice out of POSITION ......cooviiiiiiiiiiiiiiiiiecieeecceeeee e 6
Methane monitor INOPETAtIVE .........ccccvieeeiiieiiiieeiieeeciee et e eereeeereeeeeveeeeeveeenes 3
Permanent stopping was installed with incombustible material ....................... 1
Water sprays not provided for the head drive ........ccccceevvviiiniiiiiiiiiiiiiiieeeieen, 1
1
1
2
1

Fans at new returns section not equipped with a pressure gage and an auto-

matic signal device to give alarm ..........cccooeieiiiiiiiinienieeee e
Tests for methane were not being taken at 20-minute intervals ...........cc..........
Permanent brattices had not been constructed .........c..cocceeniiiiiiniiiiiiniinine
Lost coal and coal dust

Source: Mining Enforcement and Safety Administration, U.S. Department of Interior.

* * * & *

Chairman MILLER. And the report goes on, and obviously, one of
the responses was the idea of changing the OSHA laws, or the
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MSHA laws, and going to a pattern of violation. And now 33 years
later, we see essentially the same problem of violations after viola-
tions, citations after citations, dangerous and hazardous working
conditions repeatedly created through the operation of mines and
now culminating with the loss of 29 miners.

I think that makes a rather compelling case. It will make it for
different reasons from different sides of the aisle. I think that the
fact of the matter is, the current law isn’t working, and the pattern
of violations that existed then were exceeded even by the Massey
mine here and the closures. I mean, it was closed—54 times this
mine was closed. At what point does the benefit of the doubt go to
the miner?

And I think when we look at the changes that we are seeking
to make, it is about not only empowering the miner, but also giving
the miner, if you will, the edge on a safe workplace. Right now, the
edge is against the miner. The edge clearly works against the
miner because the process is so cumbersome or so threatening to
the miner that the miner never gets a level playing field to discuss
what might be wrong.

As we heard when we were in Beckley, you can lose your job.
You can lose your shift work. You can lose your overtime. You can
lose all sorts of events within the mine. And so we go from 1976
to today, and we are in the same predicament that we were in
1976. Now, clearly, as we documented last year, there has been a
gaming of the existing system. I don’t know if it had been allowed
to operate on the level, whether it would have been better, but it
hasn’t, and now the same people who have been gaming it are sug-
gesting that we shouldn’t make any changes so they can continue
to game it, and they will do something better in lieu of it.

Joe, I would just like your comments. You have watched this ex-
panding of disasters and violations and closures. I mean, this is not
a record to be proud of as a country.

Mr. MAIN. I began representing miners when I was about 19
years old and spent a lifetime doing that to improve mine safety
in this country. And I have looked pretty hard where we are today
and where we came over the years. And there are a number of
things that I think are just so compelling that we have to fix here.

I think that the folks who were in Congress when it passed the
1977 law would be more than highly disappointed to find out that
33 years later, not one mine had ever been placed on the enforce-
ment action of pattern of violations that they sought.

The recent problems we have identified with the pattern of viola-
tion I think pales compared to the bigger problem here in the com-
puter glitch that occurred in the policy of how mines are selected
for the pattern in terms of a policy by district. I think those are
just small parts of a larger problem.

And I am starting off with the fact that I think the pattern of
violations is one thing that we have to fix in this legislation, and
we have to do it in a way that a Federal agency will actually imple-
ment it, unlike the Federal agencies over the past 33 years. As a
starting point, I think that is something we have to fix.

Chairman MILLER. Thank you.

Secretary Michaels, you in your testimony endorse the provision
that requires employers to correct hazards which would cause seri-
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ous bodily injury or death while employers are contesting the
claims from the OSHA review commission. Would you provide some
examples and why this is necessary?

Mr. MicHAELS. Yes. The way the OSHA law works currently is
that if an employer decides to contest the violation, they don’t have
to abate the problem until the contest is over. Now, most—it is
worth noting that most contests are about the penalty. Employers
don’t like the penalty; they would like to contest it.

The second most about the classification, is it willful or not?

But the third most important is they don’t want to abate the haz-
ard or they don’t agree with the abatement. So, in the period
that—in between the end of the contest period, essentially the ad-
judication, nothing is done. We had a situation, for example, in
2007 where OSHA cited a company in Ohio, Republic Engineered
Products, for not providing fall hazards ranging from 7 feet to 31
feet. And there was a contest. The employer contested this. Less
than a year later, in February 2008, while this contest was still
going on, a supervisor broke his pelvis when he fell from 13 feet
from an unguarded location.

OSHA felt—you know, we went in and issued new citations
about not protecting people from fall hazards. But the first viola-
tions hadn’t been abated yet. And that is the sort of problem we
are trying to deal with here. When we see a problem, we think it
should be fixed immediately.

Now, this bill provides, as I said, protection for employers. They
can ask for an immediate hearing, an accelerated hearing, in front
of the review commission. If they really don’t believe the problem
exists, then we can adjudicate it quickly. But we can’t let workers
wait for months or even years unprotected until that contest is
over.

Chairman MILLER. Thank you.

Mr. Kline.

Mr. KLINE. Thank you, Mr. Chairman.

Again, thanks to the witnesses for being here and for their testi-
mony.

Secretary Main, I wanted to thank you for your prompt response
to my letter. I sent you a letter with some questions dated July 1st.
You responded with a letter dated July 9th. It is not always that
we get that sort of responsiveness from members of this adminis-
tration or any other. So thank you very much.

In your response, picking up on the issue of the pattern of viola-
tion, you expressed a frustration in the letter that I think I just
heard here. You said, plans, I am quoting, “plans for a new POV
process have been under way for many months prior to the IG’s
alert memorandum. I have identified the POV program as requir-
ing evaluation and modification shortly after taking office,” and so
forth. And it seems to me that on both sides of the aisle here there
is agreement that the pattern of violation issue needs to be ad-
dressed.

So, again, I just want to thank you for getting back. We will be
staying in touch with you as we go forward.

Solicitor Smith, and in fact, all of you talked about felonies, the
fact that this law now has a lot of felonies. In virtually every sec-
tion, there is a new felony. And perhaps increased penalties should



36

be part of this. But I am a little bit concerned that we may be over-
reaching in a couple of places and get some unintended con-
sequences.

Secretary Main, one of the new felonies is associated with the ad-
vance notice of a mine inspection, as I read it, and certainly, I
think the Chairman’s language and our discussions would recog-
nize that we don’t want somebody to send out the alert and have
people cover up before the inspectors get there.

On the other hand, it seems to me the way the language is now
that you might have somebody just arranging for a union rep-
resentative to accompany the inspector, arranging for transpor-
tation or something of that nature. I wouldn’t think we would want
that to be a felony. Do you see any problem with that language or
just hang them high?

Mr. MAIN. Well, I think the intent here is to hold accountable
those who give advance notice of an inspection that would have its
purpose to be to provide some ability for the enforcement action.

Mr. KLINE. Exactly. So let me interrupt because I am running
out of time. So we want to be careful in language if we are going
to make a law here and put it in statute that we be careful that
we are going after the person who is doing this for the purpose of
impeding the investigation and not for some other purpose. We
don’t want to make everybody a felon.

Mr. MAIN. I think it is in our interest to make sure that we have
a provision in place that changes the culture that exists today of
advance notice being provided to a mine that undercuts the ability
of the law to be enforced and miners to be protected.

Mr. KLINE. Moving to another subject before I run out of time,
it was mentioned that, for the first time, we are going to provide
a statutory definition of significant and substantial. And I think
Solicitor Smith, in fact, mentioned that. Eliminate the current four-
prong test and so forth.

My question is, have we—and I guess this will probably be in
your domain, again Secretary Main. Have you looked at what sort
of percentage of violations would be S&S under this? I mean, cur-
rently now, according to the number I have here in front of me, it
is about 36 percent of the citations are designated significant and
substantial. And I have heard some, you know, sort of back-of-the-
envelope calculations here that say we might go upwards of 90 per-
cent. Have you looked at that? Do you have any idea? And if—if—
this number jumps to that sort of percentage, wouldn’t that cause
you to lose focus with your resources and conditions that are sup-
posed to be focused at these really egregious violations that threat-
en miner safety and health? Have you looked at that yet?

Solicitor Smith, do you have the answer to that?

Ms. SMIiTH. We have looked at it and thought about it. I can’t
give you any statistics because we are not able to do an advance.
But one of the things that we have been thinking about quite seri-
ously is an increase in the contest rate. And we think that there
are many provisions in this bill that will actually decrease the con-
test rate. I think this definition is a simpler definition. And one of
the reasons we have a high contest rate now is because we do have
a four-part definition which is complicated and difficult to prove.
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The second thing that we believe is that, though we do believe
that probably the number of S&Ss will go up, that we believe that
is actually consistent with the legislative history of the Mine Act,
that they wanted different types of violations to be S&S. And I can
give you one example if you would like of a type of a case where
we think it should be S&S and it is not S&S right now. And that
is a situation in a coal mine where there are high concentrations
of coal dust, where the ventilation controls, the curtains are not
being put in place. It is a gassy mine with a high concentration of
coal dust. And we believe that that should be an S&S situation.
The commission—ALJ found that because there wasn’t any poten-
tial ignition at that moment when the inspector was there and
cited it, that it was not S&S. Yet 5 minutes after that inspector left
or an hour after that inspector left or a month after that inspector
left, there could have easily been an ignition site. So that is why
we believe that that type of a violation should be S&S.

Mr. KLINE. Thank you. I see my time has run out. I just think
that we ought to be careful when we are putting things in statutes
that we don’t have an unintended consequence of making every-
thing but paperwork an S&S violation, and therefore if everything
is bad, then sort of nothing is bad.

I yield back, Mr. Chairman.

Chairman MILLER. The gentleman yields back.

Mr. Kildee.

Mr. KiLDEE. Thank you, Mr. Chairman.

Dr. Michaels, is it true that OSHA can only inspect the average
workplace about once every 137 years?

Mr. MICHAELS. There are different ways to calculate it, but
OSHA has a relatively small number of inspectors. With our State
partners, a little over 2,000 inspectors for 7 million or 8 million
workplaces. So, yes, it takes a long time. If we tried to go to every
workplace, it would take us a very long time.

Mr. KiLDEE. That is incredible. But I read it, and I checked with
every one of the staff people up here, and they said that is the
number. Given the lack of inspectors relative to the number of
workplaces, what elements in this legislation would most help le-
verage your limited resources?

Mr. MicHAELS. I think that is a very good question. There are
a couple of them. The first, obviously, is whistleblower protection.
Workers are the eyes and ears of OSHA. They have more on the
line in terms of safety than any of us. They are the ones whose
arms and whose lungs are in danger, so they have to feel free to
raise issues of safety. And if they don’t have adequate whistle-
blower protection, and frankly, under the current OSHA law, then
they can’t raise problems with their employers without the fear of
losing their jobs, and they can’t call OSHA without fear of losing
their jobs. So that alone will have a great impact.

I think increased penalties will also have a important impact, be-
cause the reason we have penalties more than anything else is de-
terrence. We obviously want to get the word out to employers that
if you don’t fix your problems before OSHA gets there, you will
have to pay a penalty. And the larger—right now—I don’t believe
that the fines that we can impose are adequately large in terms of
a deterrence effect. And so both of those will help us tremendously.
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Mr. KiLDEE. In many instances, OSHA hands over or contracts
with State government to carry on the inspection. How does that
affect your ability to do your job?

Mr. MicHAELS. Well, we work in cooperation with States; 21
States have programs where they essentially do the OSHA—they
are the OSHA program for those States. And four additional ones
do that only for public-sector workers. We work closely with them.

The law says that they have to be at least as effective as Federal
OSHA, and it is our job to oversee them. And there are some prob-
lems I know this committee has looked into with our ability to en-
sure that they do their job well, and we appreciate the help you
have given us on this so far. But in those States, they are OSHA,
so we have got to help them and support them and push them into
doing as good a job as they can do.

Mr. KiLDEE. Doesn’t that create a greater burden on you? You
have to trust a bit further away from where these laws are passed,
that they be enforced.

Mr. MicHAELS. The OSHA law essentially says, if States want to
take on the responsibility, they should do that, and we will support
them in doing that, and that is what we do.

Mr. KiLDEE. You know, I can recall, just I will very quickly, I can
recall a few years ago near my district, Owosso, Michigan, a young
woman reached into the press. And when you reach into the press,
you are supposed to hit two buttons, and then you put your hands
in and remove. And she had done that, and both of her hands were
totally mashed. And I can recall that probably changed my 13-year
old daughter at that time, her attitude towards many things in life,
how that could be permitted. That machine had been cited several
times, and they never did anything to repair it. So I lost a little
trust at that time in my OSHA.

And I think that you have to really watch them to make sure
that—this is a Federal law, and if we do give some of the responsi-
bility to the State, to really watch them very carefully.

Mr. MiCHAELS. Yes, we agree. In fact, this committee held hear-
ings on this very question following what was pretty clearly poor
performance of OSHA in Nevada. A number of workers were killed,
construction workers. Nevada didn’t—the Nevada OSHA program
did not follow up well. There were hearings held here. We started
an investigation of the Nevada OSHA, which found some very seri-
ous problems which we issued a report about. We are opening up
a lot—we have opened up an office in Las Vegas to monitor their
work much more carefully.

But out of that also came a new program where we are doing es-
sentially in-depth audits of every State OSHA program, including
Michigan, and we have just gotten the reports back. We are now
reviewing them and will be releasing them soon. And hopefully
that will be effective in helping to make sure that those State pro-
grams are effective as the Federal program.

Mr. KiLDEE. Thank you very much, Dr. Michaels.

Chairman MILLER. Mr. Guthrie.

Mr. GUTHRIE. Thank you, Mr. Chairman.

Thank you for holding this meeting, and we appreciate it, on
very serious issues that we need to address, and I appreciate the
opportunity to be here.
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I want to look at the OSHA, in section 705 and 706. The bill
makes significant changes to the penalty provisions of OSHAct: 706
would impose Federal criminal sanctions, as we discussed, on any
company officer or director for knowing violations. And do you be-
lieve that this would lead to businesses to decide to litigate instead
of settle, because if they settle a future action of knowing could be
used and therefore give a backlog of cases to establish the knowing
part?

Mr. MicHAELS. I am going to defer to the Solicitor of Labor on
this.

Ms. SMITH. When it comes to the criminal penalties, those cases
are not litigated in front of OSHA. So what will happen in those
situations is that if OSHA and the Solicitor’s Office find that there
are very significant cases, very significant violations, they will refer
them to the U.S. Attorney’s Office. And the U.S. Attorney’s Office
will then examine them and make a determination about whether
or not there should be a criminal prosecution in those situations.

Mr. GUTHRIE. It is serious, I understand. But also any just settle-
ment for any other violation before it gets to the U.S. Attorney, the
employer may not want to settle and choose to litigate because set-
tling would prove a knowing and therefore could be used against
them later if somebody decides that they get this to a criminal
court.

Ms. SMmITH. Whatever finding is made in the civil court is not
binding in the criminal court. So the knowing standard that the
U.S. Attorney will make will be different than a knowing standard
that will happen at the OSHAct at the OSH level.

Mr. GUTHRIE. You know, companies that have really good safety
programs and safety records, the ones that are really serious about
safety, have safety audit teams. They go in—and internal audits
within their own workers and their own workforce.

And do you think just the knowing—because maybe make a list
of things we need to improve on and fix and do better, in terms
of their overall program to make it robust and safer. Most major
corporations have these kind of teams that do that.

Does that affect this at all? Would it be less likely to have these
kind of teams because of the establishment of the “knowing” stand-
ard?

Ms. SMITH. I think you need to put that in perspective. Both the
criminal penalties and the “knowing” standard actually come out of
the environmental safety standards—the Clean Air Act, the Clean
Water Act, the Resource Recovery Act. They have those exact same
provisions. And, yet, I haven’t seen any press reports that major
companies, you know, have cut back on their environmental pro-
grams because of those provisions.

What we are really trying to do with these provisions is make
violations under these safety laws—we will call them the human
safety laws—just as serious as violations under the environmental
safety laws.

And so, again, I think we have to look at those laws that we have
taken them out of. And I, personally, haven’t seen any reports that
there are fewer environmental corporate plans because of these
provisions.
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Mr. GUTHRIE. Okay. Thanks. Yeah, we are just trying to clarify,
so thank you for that.

And then, in section 703, it would allow OSHA inspectors to im-
mediately enact changes to the workplace without OSHA showing
an imminent threat or providing employers with a hearing or a ju-
dicial review of the inspector’s allegation.

I understand we discussed trying to show a pattern, but it does
allow them, without showing an imminent threat, it puts the judg-
ment on the OSHA inspector, who could be unfamiliar with the
workplace and have authority to disrupt business operations before
the objections of the validity of the citation could be heard.

I understand your concern about the one who continues to object
in order to prevent that from going forward. What about the good
players in this? We are focused on the bad players. What about the
good players who get caught in this?

Mr. MIcHAELS. Well, you know, it is interesting. Oregon has this
alreacﬁl, and we never hear any complaints. And MSHA has this,
as well.

Most employers actually abate immediately. And, as I said be-
fore, most contests are around the level of the fine and, secondarily,
around the classification. Many companies don’t want to be given
a willful citation, because that affects their ability to get, for exam-
ple, municipal contracts.

The third thing is that—and so we are not talking about a large
number of cases, but we are talking about important ones, where
people really are in danger. And so I am not worried about the
companies that have good programs, because they are they ones
who are going to want to abate immediately. This is really aimed
at those recalcitrant employers, those employers who don’t want to
do the right thing and where people could get hurt.

Mr. GUTHRIE. Well, I absolutely agree with you on that.

The question is, how do you capture those without putting the
net over people who are trying to do the right thing? I mean, that
is the concern. I understand that. And I agree with you completely
that the recalcitrant employers should be—as, obviously, we have
seen in the mine before.

Well, thank you. And I am about out of time, so I yield back.

Chairman MILLER. The gentleman yields back.

Congresswoman Woolsey?

Ms. WooLsEY. Thank you, Mr. Chairman.

Solicitor Smith, you won’t be here, I don’t believe—at least you
won’t be able to respond to panel two. So I am going to ask you
to respond to some of the written testimony that we will be hearing
on the next panel.

Mr. Snare, in his written testimony, when he is talking about—
he claims that the abatement-during-contest provision in Title VII
of the Miner Safety and Health Act will, and I will quote him,
“eliminate OSHA and the Solicitor’s Office’s prosecutorial discre-
tion in handling these contested cases and eliminate one source of
potential leverage they can use to resolve cases with the require-
ment to impose immediate abatement.”

You are the Solicitor’s Office. How would you respond to that?

Ms. SMITH. Well, I mean, that may be true in the current system.
What happens is that, if you haven’t abated, you could say, “Okay,
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now you will abate now. We will do whatever.” But, frankly, I
think that worker health and safety and having immediate abate-
ment is far more important than the ability of the Solicitor’s Office
to wheel and deal cases.

Ms. WooLSEY. He also argues that changes in Title VII will
strain the resources of the Solicitor’s Office. How do you see that
fv“vorging:{'? How will you handle the increased demands of your of-
ice?

Ms. SMITH. Well, I have to say, as the Solicitor, I am very con-
cerned about the resources of my office. And there are a number
of provisions in this bill that I think will counteract some of those
concerns.

First of all, there is a provision that says—for prejudgment inter-
est. One of the reasons that employers contest is because they con-
test the level of the penalties, and they are hoping that they will
get penalties reduced, because there is time value to money. But
by requiring prejudgment interest, I think you are going to elimi-
nate a certain number of those cases. To the extent that you have
individuals who don’t want to abate, we are going to eliminate, if
this bill is passed, a certain number of those cases.

The interesting thing is, unlike MSHA, where when they in-
crease the penalties—and there was, as we know, a great increase,
and there is a great backlog. The last time they increased the pen-
alties in OSHA, there was only a 4 percent increase in the contest
rate.

And my office has already gotten together a work group to, sort
of, deal with the fact that there may be an increase in the contest
rate and how we are going to deal with it prospectively, as opposed
to what unfortunately happened in the MSHA situation, which was
that we didn’t plan ahead for those possibilities and then we, sort
of, got caught up with a big backlog.

So I am not really concerned about the resource level, if this bill
passes, in my office.

Ms. WooLsEY. Okay. Thank you very much.

Secretary Michaels, you probably would like to respond to both
of those questions, but I would like to ask you about the workers’
ability to blow the whistle. Why is that important? I mean, how
di)es t‘l;lat make things safer and improve the health of our work-
places?

Mr. MicHAELS. Well, let me give you an example. There have
been press reports that workers on the Deepwater Horizon said—
you know, they saw what was going on there, they said it wasn’t
safe. But they said they were scared for their jobs; they didn’t want
to say anything.

Just think what would have happened if one of those workers
had, you know, called a government agency and said, “Look, there
are some decisions being made here that are simply wrong. Can we
stop it now?”

You know, workers are the eyes and ears of every public health
and environmental regulatory agency on the ground where the haz-
ards are worst. And their voices are necessary to protect them-
selves and to protect the rest of us.

OSHA has the weakest anti-retaliatory whistleblower protection
law of any agency. OSHA actually enforces the whistleblower pro-
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tection laws for all of the new legislation—the patient protection
bill that has just been passed by Congress; the financial reform bill
that is going to be passed soon will be given to OSHA to protect
workers. And all of those laws have much stronger provisions than
the OSHA Act, because we were the first one, and it was written
very badly 40 years ago. It was written in a weak way.

And so, we and MSHA need stronger whistleblower protection
laws because workers have to be able to protect themselves. They
have to call us in. They have to be able to tell their employers,
“Here is a hazard,” without fear of being fired.

Ms. WOOLSEY. So, Secretary Main, let’s follow up on this whistle-
blower issue. At our hearing in Beckley, it was very clear to me
that the workers knew they were working in very unsafe condi-
tions. So did their families.

How are we going to be able to—we have to pass this, but what
do we need to do then? What are our next steps so that they know
they can count on this protection?

Mr. MAIN. I think the most important thing we can do is pass
the legislation that puts in place protections and vehicles to make
these improvements.

I was at the hearing in Beckley, West Virginia, as well, and any-
one that walked away from there that didn’t understand the real
need to enhance protections for miners, to give them a voice, prob-
ably was on another planet, as the saying goes. There is a compel-
ling case here to be made, and I just want to touch on that for a
second, in terms of the need.

When you have miners that go to work that leave notes for their
families that they may not come back home from work, I think that
is a very dire situation we have in workplaces in this country. And
we really need to examine how we fix a problem like that to make
sure that the message that the worker leaves is, “I will see you
when I get home tonight.”

Ms. WOOLSEY. Yeah.

Mr. MAIN. In terms of the legislation, there are a number of
pieces that are going to be very helpful to answer the questions you
have raised.

One is making it clear that miners have the right to refuse un-
safe work. I think that is a critical provision that is going to be in
the law; giving miners the right to let their boss know, let MSHA
know that there is an unsafe problem and put the obligation on the
employer—which it is their employer’s responsibility in the first
place to make sure that the workplace is safe for those miners. But
it puts an obligation on the employer to fix it.

It sets protections for miners that if they are retaliated against
for exercising that right with telling the government, telling their
employer, that they have protections that are far more meaningful
than today. I think the message we heard is that miners do not
have faith that the protections that are contained in the current
law really protect them.

Giving miners a fair shot of having a paycheck if they do com-
plain about a condition and MSHA comes in, does observe it, does
take the enforcement action, does issue an order, instead of waiting
months or years to get a paycheck in those cases.
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Having a provision that requires miners to, every year, be
trained on their rights, which is contained in this new legislation.

I think all of those pieces will help make the world a better place
for miners.

Ms. WooOLSEY. Okay.

Thank you, Mr. Chairman.

Chairman MILLER. The gentlewoman yields back.

Congresswoman McMorris Rodgers?

Mrs. McMORRIS RODGERS. Thank you, Mr. Chairman.

And thank you all for being here.

We are all committed to making sure that we are taking steps
to have a safe workplace, and especially as it relates to mine safety
and the example of the Upper Big Branch Mine. I believe that it
is important, before we just move ahead with legislation, that we
better understand if anything in this bill would have actually pre-
vented the mine disaster and what those complaints were and why
MSHA hadn’t taken action.

But what concerns me—you know, I think we could get to an
agreement on mine safety and the appropriate response. But also
attached to this bill is a very broad reform of OSHA that is only
going to increase litigation, discourage settlements, and create dis-
incentives for cooperation between business owners and OSHA.

And we hear from the proponents that we need swift, meaning-
ful, serious penalties. And we certainly get those in this bill, the
many new felony offenses, the increased penalties—first offense,
from 6 months to 10 years. It is increased from 6 months to 10
years. Second offense is increased from 1 year to 20 years.

And T really believe that a more cooperative approach, better
communication between OSHA and employers will go a long way
towards making our workplace safer. And I believe that we have
seen that in recent years.

So I want to ask the question, what evidence is there to suggest
that this more adversarial approach is actually going to create a
safer workplace? And how is litigation going to help make the
workplace safer? And how are these changes going to impact small
businesses and their ability to succeed, especially during a very dif-
ficult economic environment?

Ms. SMITH. Well, I am not sure I can answer all of that, but let
me start out by trying.

When it comes to the OSHA provisions, I think one of the things
that this bill does is it puts the OSHA provisions basically on par
with the MSHA provisions, in the provisions that it deals with, so
that workers in oil refineries can have the same safety standards
as workers in mines have.

And I think that is one of the reasons, for instance, we had the
immediate abatement provision. The immediate abatement provi-
sion has already been in MSHA. It has been in the Mine Act for
many years. We don’t, you know, hear a lot of complaints about im-
mediate abatement, and we think that workers in oil refineries and
other workplaces should have that, sort of, same safety rights.

When it comes to the increase in penalties, I think Dr. Michaels
talked about OSHA. Penalties haven’t been increased in 40 years.
And for a serious violation that a worker dies in—not a willful, but
a serious violation—the maximum penalty is $7,000. And to the ex-
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tent that you believe that penalties are a deterrent—and I believe
that employers do pay attention, that most employers want to do
the right thing, but sometimes, I mean, they need a little nudging.
And a $7,000 penalty is not a big nudge.

So I think that what we have seen is that most employers want
to do the right thing, but it is very difficult to get to the recal-
citrﬁnt employers. And that is what this bill is basically dealing
with.

Mr. MicHAELS. And if I could follow up briefly, you know, we
have various provisions in our laws and our policies to protect
small-business people. We reduce our penalties automatically for
small-business people, so, in fact, that $7,000 penalty becomes
quite a bit lower for a small business.

But it is also important to think about fairness beyond even the
question of deterrence. There are so many small businesses that do
the right thing, that make the capital investment even during
rough times to make sure their workers are safe. We are putting
them at a competitive disadvantage if we are saying to the other
employers, the recalcitrant employers, “Don’t worry, we are not
going to do anything unt11 someone is hurt, and then we will just
give you a small fine.” That is really not fair. We have to level the
playing field, and this bill is a small attempt to do that.

Mrs. MCMORRIS RODGERS. One thing about our current system
is that it protects due process by allowing the employers to chal-
lenge the assessments made by OSHA before requiring the correc-
tive action. And it is not uncommon for those cited violations to be
overturned or found not valid.

If this legislation were to become law, what would happen if an
employer is required to take a corrective action that is found to be
warrantless? Would they have the ability to recoup any losses that
had been incurred for errors in the determinations made by the
OSHA inspectors?

Mr. MICHAELS. You know, I don’t know the figure of the percent-
age of violations that are actually overturned. It is a very small
one. But this system builds in, essentially, an immediate acceler-
ated review process. So, if the employer has good reason to think
that the abatement requirements that OSHA is putting forward
are not accurate or fair, they can go to the review commission im-
mediately and essentially stay that. I think it is quite fair, and I
think that does provide the protection that small employers need.

Ms. SMITH. And if I could add to that, even though an employer
has to abate the unsafe condition immediately, that doesn’t mean
that they can’t appeal the penalty and that they can’t get the pen-
alty reduced. Just because you abate doesn’t mean that you, sort
of, have to give up and you can’t contest anything that OSHA has
done.

In the MSHA context, where you do have to abate immediately,
you find that employers contest the penalties all the time. They can
also contest the underlying citation, which would mean, if they win
that, that they shouldn’t have abated. In MSHA, it is less than a
2 percent rate where the actual citation is overturned, so I don’t
think that that is really a big problem.

Mrs. MCMORRIS RODGERS. Okay. Time is up. Thank you.

Chairman MILLER. Mr. Courtney?
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Mr. CourTNEY. Thank you, Mr. Chairman.

As Congresswoman Woolsey mentioned in her opening com-
ments, a couple of weeks ago this committee held a hearing in Mid-
dletown, Connecticut, which looked at the natural gas power plant
explosion, the Kleen Energy plant explosion, where, again, we had
testimony from a brother of one of the victims who described the
misgivings that his brother had the day that they did a natural gas
blow through the pipes, which manufacturers of these turbine en-
gines are now, actually, on record recommending not be used. They
recommend much safer alternatives.

Yet it was pretty clear that the workers did not feel empowered
to step out and say, you know, “Why don’t we evacuate the area
when this procedure is going on?” Again, there were a lot of unre-
lated extraneous workers who were in the area, and some of them
were killed as a result of that blast.

And it is clear—because, obviously, this isn’t an MSHA context;
it is an OSHA context—that the law contains many gaps in terms
of protecting workers who clearly were experienced in the work
that they were doing but weren’t being given the legal standing to
actually step out and challenge whether or not it was a safe work-
place for them to be in. And, obviously, events proved that these
misgivings were, unfortunately, well-founded.

So, again, I think this committee should respond to what we are
hearing at these field hearings as well as today’s testimony about
the fact that we need to strengthen these laws, not to hinder the
economy but to just get us to a point where the mission of OSHA
is actually achieved.

I would like to ask the Solicitor about two provisions that you
mentioned in your testimony. Number one is the modification of
the subpoena powers, where, again, your testimony indicated that
what we are trying to do for MSHA is really to put it on par with
the subpoena powers in OSHA.

I was wondering if you could actually just, kind of, maybe be
more specific in terms of how that would actually help the enforce-
ment of mine safety?

Ms. SMITH. First of all, let me tell you that giving the Secretary
subpoena power is very common. Not only does she have it in
OSHA, she has it under the Fair Labor Standards Act, she has it
under the Family Medical Leave Act.

And what that means is that, in an investigation—well, take the
investigation right now. In the investigation, there are people that
you want to talk to who don’t necessarily want to talk to you volun-
tarily. There are papers that you need. There are records that you
need. And without subpoena power, the only way that you can do
it now in an investigation is in a public hearing.

If you are not doing an accident investigation, if what is hap-
pening is you are looking into a particular citation or in the litiga-
tion context, you are trying to prove that a citation was actually
substantial and significant, very often you can’t rely upon the kind-
ness of strangers to get your evidence. You basically need subpoena
power.

And so, that is what we are asking for. Again, it is very common
to give the Secretary the subpoena power. She has it under OSHA,
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she has it under the Fair Labor Standards Act. And there is noth-
ing improper with giving the Secretary subpoena power.

If there is a dispute, if somehow the employer feels that the Sec-
retary has subpoenaed something that they are not entitled to, ei-
ther they do nothing and the Secretary is forced to go into court
and get an order or they go into court and get an order to quash.
So there are plenty of places where any disputes can be resolved.

Mr. COURTNEY. And the notion that this provision is somehow
jumping the gun in terms of, you know, not waiting until there has
been, you know, a full set of findings regarding this mine disaster,
I mean, in fact, what we are talking about is really just creating
parity in the law

Ms. SMITH. Creating parity, exactly.

Mr. COURTNEY [continuing]. And just following existing prece-
dent that, again, as you point out, extends to wide areas of admin-
istrative law.

The other area that you mentioned in your testimony was on in-
junctive relief, in terms of trying to get the standards clarified.
Again, I was wondering if you could help us, sort of, understand
what the problem is right now and how that change will help,
again, the goals here.

Ms. SmiTH. Well, right now, the injunctive relief provision, which
has never been used, requires that there be a pattern of violations.
And Assistant Secretary Main discussed the broken pattern of vio-
lations provision. And right now, what we want to do is to clarify
it to make sure that we are not required to get someone on an ad-
ministrative pattern of violations before we can get an injunction.
That is why we are asking Congress to change the language to
“course of conduct,” which makes clear that we don’t have to have
an administrative pattern of violations, something which has never
happened in 30 years.

The second thing is that, right now, it limits the injunction
power to mandatory health and safety standards, but think of the
situation where an operator has a course of conduct of refusing to
abate. That could be an order—or they have a course of conduct of
refusing to withdraw miners when they are ordered to be with-
drawn from the mines. That type of thing would not fit under the
injunction provision right now. So we are asking that also to be
clarified, such that not just mandatory health and safety, but other
things would be subject to injunctions.

Mr. CourRTNEY. Thank you, Mr. Chairman.

Chairman MILLER. The gentleman’s time has expired.

Mr. Price?

Mr. PriCE. Thank you, Mr. Chairman.

Certainly, we all believe that any workplace death is a tragedy
and any injury is unwanted by all of us.

Secretary Michaels, you have talked a number of times about,
quote, “unscrupulous employers,” unquote. Do you want to name
any?

Mr. MicHAELS. We have certainly had our problems with an oil
company with two initials, “BP.” We have gone in there and we
have said——

Mr. PRICE. Anybody else?
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Mr. MicHAELS. No, I don’t think we need to go into the specifics
here of any one. But if you would like, I could certainly get you a
list.

Mr. PrICE. I would love to have that list.

Mr. MicHAELS. Okay.

Mr. PRICE. Secretary Main, after the tragedy at the Upper Big
Branch, MSHA took action to shut down a number of mines. Did
you have that authority to shut down the mines before the tragedy?

Mr. MAIN. The tools that we used are tools that were used, actu-
ally, at Upper Big Branch, in terms of the issuing of orders under
section 104(d) of the Mine Act, in particular. And those shutdowns
actually involved a short period of time and targeted areas of the
mine where the conditions, we felt, merited that action.

The problem is none of those shut down a mine to hold the mine
down in terms of what we are talking about with this legislation.
That is what we are hoping to be able to do with section 108, as
the Solicitor of Labor has pointed out.

Mr. PrRICE. But could you have shut those mines down before the
tragedy?

Mr. MaIN. We did at Upper Big Branch. I mean, there was—at
times, I know there was a 3-day shutdown at Upper Big Branch.
There was one that was a day and a half at Upper Big Branch.

Mr. PRICE. So, when you see an imminent threat, you are able
to shut a mine down?

Mr. MAIN. Well, here is the problem, and here is a problem we
run in to. You know, section 104(d) of the act was probably the
most effective tool in bringing to bear the enforcement provisions
of the Mine Act on the mine operator

Mr. PRICE. But when you see an imminent danger, you are able
to shut a mine down, correct?

Mr. MAIN. If you see an imminent danger over an issue, until
that issue is corrected.

Mr. Price. Okay.

Mr. MAIN. But what we don’t have is the

Mr. PriIcCE. I got you. I got you.

Mr. MAIN. Okay.

Mr. PrICE. Solicitor Smith, you gave an example to Ranking
Member Kline about this awful problem that was an imminent
danger. If that was indeed the case and you all recognized that,
MSHA recognized that, then you could shut the mine down right
then, couldn’t you?

Ms. SMmITH. No, that wouldn’t be considered an imminent danger.

Mr. PRICE. And the reason for that is?

Ms. SMITH. Because there was no ignition spark.

What we are saying is that, even though it is not an imminent
danger, we think it should be a significant and substantial viola-
tion. An imminent danger is a more substantial, more serious vio-
lation than a substantial and serious violation under the Mine Act.

Mr. PrICE. I wanted to talk a little bit about the “knowing” re-
quirement, that knowing that something is happening exposes one
to significant liability. I don’t know if you saw the Politico this
morning, this article——

Ms. SMrITH. I have not.
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Mr. PRICE [continuing]. “Danger on the Hill: Safety Hazards
Abound Across Capitol Complex.” There is a quote here, “Work-
place safety experts say that if Congress were a private-sector busi-
?ess it would be at risk for massive fines from government regu-
ators.”

Solicitor Smith, I am just interested in asking you, who in the
House of Representatives would you deem to be an officer with li-
ability for knowing the 6,300 violations?

Ms. SMITH. Now you are asking me a corporate question. I am
not exactly—I am not well-attuned enough to the corporate laws of
a corporation. I couldn’t answer that, let alone could I answer it
about Congress. But I am sure that there is an appropriate expert
out there who would know the answer to who is a corporate offi-
cer

Mr. PRICE. Somebody who ran the House maybe? Somebody who
ran the House?

Ms. SMmITH. Well, maybe one of the lawyers who works for the
House.

Mr. PriCE. There you go.

But let me get back to MSHA. MSHA has inspectors in under-
ground mines virtually every day, correct?

Mr. MAIN. Depending on the mines. We have mines that are very
gassy mines that call for more frequent inspections.

Mr. PRICE. And they are down there all the time, right?

Mr. MAIN. Not every mine, no. There are 14,500 mines——

Mr. PricE. Right, but they are down in the mines all the time.
If they know that something is a challenge and they don’t do any-
thing about it, are they exposed to the “knowing” level of liability—
MSHA, itself?

Ms. SmiTH. They would not be. They would probably be exposed
to other Federal laws but not that one.

Mr. PrICE. Well, why not?

Ms. SMITH. Because they are not——

Mr. PrICE. They are the same as anybody else down there, right?

Ms. SMITH. Well, they could be, but they are not an operator or
an agent.

Mr. PrICE. So they don’t have the criminal penalties that one is
exposing the officers and directors of the company to; is that right?

Ms. SMITH. Not under this statute. I am not saying that they
don’t have it under other statutes.

Mr. PrICE. Do they have criminal penalties under other statutes?

Ms. SMITH. I don’t know the answer to that. But I don’t know
the answer “yes,” and I don’t know the answer “no.”

Mr. PrICE. Okay. Thank you.

I yield back.

Chairman MILLER. Ms. Chu?

Ms. CHU. I understand that it can take an inspector an hour
from the time that they arrive to reach the critical areas in the
mines for inspection. Testimony from one of the mine workers, Jeff
Harris, said that once workers knew there was an inspector
around, they would start prepping the area so that it was up to
code.

And in the non-union Massey Mines, when an inspector came,
the code words would go out, “We have a man on the property,”
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and those words would be radioed from the guard gates and re-
layed to all working operations in the mine, and word would spread
pretty quickly.

How does the mine safety bill deal with this? I know that there
are severe penalties if there is advance notice, but is there a way
of detecting such advance notice while it is happening rather than
after the fact?

Mr. MAIN. You know, one of the views of this legislation is that,
for those who were bad actors in the mining industry, it makes
them a better corporate citizen when it comes to mine health and
safety. And I think that was intended in the 1969 Mine Act, the
1977 act, and I think it is the hope of this act that, when individ-
uals who would contemplate making those kinds of decisions real-
ize the consequences, they will be less apt to do that.

And giving advance notice to interfere with the inspection of a
mine that places miners in danger is one of those things that we
fully expect the Mine Act to send that kind of a message to.

Mine operators who comply with the law every day, that take
care of business—you know, this law was aimed at getting at the
worst of the worst out there that are failing to comply with the
law. But we would hope that the provisions that are contained in
this act will change the thinking of those who would desire to en-
gage in actions like that.

Ms. CHU. And would there be a way of detecting this advance no-
tice as it is happening?

Mr. MAIN. Yes. I think the tools that are in—there are a lot of
these pieces that actually fit together to help support the overall
application of this law. And one of them is giving miners the oppor-
tunity to report unsafe conditions, violations of the law.

One is the subpoena powers that are contained in the law, as
well, that gives an opportunity for that information to be gained
from those folks that would be engaging in that. And, you know,
just a multitude of other provisions that will help, hopefully,
change the attitude toward folks that would engage in those prac-
tices.

Ms. CHU. Then let me ask about another issue, which is, once an
inspector was known to be in the area, certain actions would try
to cover up the situation. For instance, this same Jeff Harris, a
West Virginia miner, testified that they would put up ventilation
curtains, and then once the inspector left, they would take them
down, and that some workers would point this out, but the inspec-
tors would reply, “We need to catch it.”

It is good to have whistleblower protections, but would it be
worth it to report such things, for miners to report such things, if
it is necessary to catch it in order for some action to take place?

Mr. MAIN. Yes, this is a practice that was not only reported from
the Upper Big Branch Mine, but around the same time of the
Upper Big Branch disaster, we made special inspections at mines
in response to complaints about conditions at these particular
mines.

In three of these mines, we actually went to the mine, captured
the phone to prevent a call from being made underground, to try
to determine what the conditions were in real time. And the agency
inspectors were able to do that. And they found cases, as you had
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described here, that was described at the Upper Big Branch Mine
where ventilation controls were not in place, where mine officials
were actually on-site, overseeing the work activities, without these
kind of ventilation controls. Apparently, miners were working in
dust, and the lack of controls to dilute methane from exploding.

We are hopeful that the combination of changes that are put in
this legislation will help curb those, giving a miner a voice to re-
port them; not having a fear that something could happen if an op-
erator decides that they are going to try to engage this these kinds
of activities, such as, you know, the subpoena authority would have
to rout out that kind of information; having greater penalties in
terms of criminal application law for those who engage in knowing
conduct like that.

So I think collectively there are a number of pieces in this legis-
lation that will help to deter that kind of conduct.

Ms. CHU. And if the worker points this out as the inspector is
there, is that worker protected under the whistleblower provisions
of this law?

Mr. MAIN. From everything I have read, I think absolutely, yes.

Ms. CHU. Thank you. I yield back.

Chairman MILLER. Mr. Holt?

Mr. HoLT. I would be happy to yield my time to Mr. Rahall.

Chairman MILLER. Well, under the agreement we had—you were
in the room at the time——

Mr. HoLT. Oh, okay.

Chairman MILLER [continuing]. You can ask, and then I am
going to Mr. Rahall and Mrs. Capito at that point.

Mr. HoLT. Fine. Fine. Okay. Thank you, Mr. Chairman.

Chairman MILLER. So you can use your time now or you can give
it to Mr. Rahall or you can do something else.

Mr. HoLT. Thank you.

What I would like to address, then, is the safety technology and
whether we are—I mean, enforcement is one thing. And, I mean,
I think the points that have been raised, perhaps partly while I
was out of the room, are important. But I would like to find out
whether we are putting enough emphasis on the development of
the safety technologies.

Communication, for example, is something that we have been
working on in New Jersey—not a mining State, but good in tele-
communications. And we have been working on non-interruptible
communications that can work in cases of coal mine collapse and
a dirty environment and so forth.

And I am wondering if we need to be building into the legislation
more support for this sort of thing.

Mr. MAIN. I don’t think there is any question that we could al-
ways use more support on technology development. And the mining
industry has, I think, identified whenever the—the MINER Act
was enacted in 2006. And looking at ways that can prod that, I
think, is very beneficial for miners in this country.

One of the provisions that is in the bill deals with beefing up the
atmospheric monitoring of the conditions of the mines that would
enable information to come very swiftly to the operational folks at
the mine on increases of methane that could cause explosion; on in-
creases of carbon monoxide—it is an indication that there may be
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a fire burning in a mine; on changes of airflow indicate that ven-
tilation controls are damaged somewhere—to be able to get miners
more quickly out of the mine.

And I think, by the same token, looking at beefing up the tech-
nologies that are available for use during mine emergencies. I have
been doing mine emergencies for 20-some years, and one of the
things that inhibits our ability to quickly enter a mine is a lack of
knowledge about the mine environment—the decision to send in
mine rescue teams into an environment that could be explosive and
cost them their lives. And one of the provisions in the legislation
calls for more research to develop technologies that could be in use
doing the post-accident circumstances, where you could more quick-
ly understand that mine environment and more quickly get into
the mine to rescue miners.

So, yes, I think things like that we need to be looking at more
proactively.

Mr. HoLT. Thank you.

Would the other witnesses care to comment on that? No.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Rahall?

Mr. RAHALL. Thank you, Mr. Chairman. And I appreciate you
and Ranking Member Kline for allowing me to sit with the com-
mittee this afternoon. And, certainly, I am happy that you chose
to name the pending legislation after our late senior Senator, Rob-
ert Byrd.

Joe, let me preface my questions by saying I understand, and I
am sure we all do, the situation that you inherited upon taking
over as Assistant Secretary and head of MSHA. There was quite
a strain on budgets, as there still are. Perhaps training was not up
to par, and safety was not stressed to the degree that it is today.
And there was a different ideological bent from above, which is
very important, as we all know, whether it is MSHA or OSHA or
MMS, in the case of the oil rig disaster. And so you have been mak-
ing quite a few changes, and we all appreciate that, a different em-
phasis, et cetera.

You have also commented on Chairman Miller’s bill and the
manner in which you feel it will help correct a lot of the current
deficiencies.

The critics of the pending legislation will say that it unduly pe-
nalizes the good actors or that current law is sufficient; why not
enforce current law? That is what the critics will say of the pend-
ing legislation. I believe you have answered that in a number of
different responses already.

But one of the previous questioners on the minority side asked
you if you currently had the power to shut down a mine, and ref-
erence was made specifically to UBB. We all know there have been
various lawsuits filed by the owners of that mine against you. We
know what their strategy is. If it were not a serious issue, it would
really be laughable, but it is a serious issue.

And the question was asked if you had the power to shut down
UBB specifically. We know that one of the lawsuits is challenging
you on ventilation plans. We know there had been controversy over
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the algloption of the ventilation plan just days before this tragedy
struck.

My question is, if the owner knew there were problems with the
ventilation plan and had serious disagreements with MSHA over
the ventilation plan that you adopted or that you approved, could
the owner of the mine, himself, shut the mine down if he felt it was
unsafe due to that ventilation plan?

Mr. MAIN. I think that, without question, if the operators of
Upper Big Branch thought in their mind that the mine was dan-
gerous, they could shut that mine down any time they desired.

Mr. ?RAHALL. They don’t need your approval to shut down their
mines?

Al\gr. MAIN. They don’t need our approval to shut down a mine.

n [

Mr. RAHALL. Thank you.

Let me ask you about—well, I believe you have commented on
the whistleblower protection. I will skip all that.

As you know, there have been a lot of questions by the current
families of UBB miners as to who had access to the mine post-dis-
aster, post-April 5th. They want to know names. They want to
know the full list of who has been in that mine during the inves-
tigative process. And I commend you in the manner in which you
have responded to the families. And you and Kevin Strickland have
had these meetings, along with our State office of mine inspection
and Davitt McAteer.

But my question, and I guess I will get right to the bottom line:
Why can’t we make a disaster scene a crime scene, like we do if
there is an accident on the highway or something? We rope it off.
Nobody is allowed to come onto those premises except the law en-
forcement personnel, except those who are investigating the dis-
aster.

That question has been asked a number of times by the families.
Could you comment on that? I know perhaps there are legal rami-
fications to it, as well as knowledge of the mine. But just comment
on why we just cannot rope it off like a normal crime scene.

Mr. MAIN. I think we are transitioning closer to that, Congress-
man, as we move forward. And I think the outgrowth, if you look
back at this investigation, may push us closer to that kind of a
model than we have now.

There has been a historical model where, upon an accident, an
investigation is conducted that usually involves at least three to
four parties, depending on the representation of mine—the Federal
agency, MSHA; the State agency; the mine operator; and if there
is miner representatives, representatives of the miners. So you al-
ways have that group that is going to be involved in those kind of
traditional investigations.

Upper Big Branch is a bit hybrid from that, given the involve-
ment of a Justice Department investigation, whatever they are
doing with regard to their dealings with the disaster.

The other thing that I think we all realize is that there is a lot
to maintaining a mine. As we went back in, we had to have a lot
of work done to repair damages, to make examinations, resources
that the mine operator has that is necessary in the actual inves-
tigation of a mine. It is a little difficult to get around.
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I think the concept of the government taking over total control
and not letting anybody in that mine is a challenging one since the
mine operator controls the power center, the power cables, the ven-
tilation of the mine, the whole nine yards it takes to keep a mine
safely operating.

Mr. RAHALL. So MSHA would have to legally just take over the
whole mine in order to prevent a company or any other non-perti-
nent players from coming into that mine after the investigation—
I mean, after a tragedy?

Mr. MAIN. Yeah, I think you are right, but I think there are
some real complications in trying to do that, given the mainte-
nance, the inspection, the resources it takes to keep a mine open
and that you have to be in the mine correcting and fixing things.

Mr. RAHALL. Thank you, Mr. Chairman.

Chairman MILLER. The gentleman’s time has expired.

Congresswoman Capito?

Mrs. CapiTo. Thank you, Mr. Chairman. I would like to thank
you and the ranking member for having the hearing and also for
allowing me to participate.

As all of you know, West Virginia is still mourning the loss of
our 29 miners killed at the Upper Big Branch Mine, and we are
still mourning the passing of our senior Senator, and wish to thank
everybody here who are non-West Virginians, thank you for your
good thoughts and prayers during these difficult times for us.

I actually represent Sago, and during the Sago Mine disaster,
shortly after that, we did do a mine safety act. And I think we
found, in the process of this unfortunate accident, that several of
the measures that we moved forward in that bill actually helped
us in the inspections or in the rescue efforts and the timeliness of
those. So I was very pleased to see that some of those measures
helped. Unfortunately, we didn’t get a good outcome, but it did
help.

I would also like to say, Secretary Main, when you were here in
February, you mentioned several changes that needed to be made,
a lot of which are in the chairman’s bill. I would just like to go over
four points that you mentioned: improve implementation of the
Mine Act and mine safety and health; simplify the contested case
process; improve consistency by MSHA inspectors and supervisors;
and create an environment where fewer cases enter the contest
process.

I would like to ask about that because I am concerned—and this
has already been asked before, but I am concerned that, recently,
since that MINER Act, we have had, gosh, 30 percent more num-
bers of citations by MSHA, we have many more penalties, but also
the contested case has taken 587 days when, before, it took 374
days. I know you are familiar with these statistics.

My concern is—I mean, that concerns me. And we have heard
this about a lot of mines, that it is prolong, prolong, prolong. Is the
process that this bill puts forward going to perpetuate that and
make it worse?

And what provisions do you think are being made—I heard the
Solicitor say that she thinks that the standard will be clearer and
it could actually pull down the number of cases. But I think most
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people looking at it think it is going to increase the number of
cases. What is your reaction to that?

Mr. MaIN. I want to take the first part, and I will let Solicitor
of Labor Smith take the second part.

If you look at the pattern of violations—which, a lot of folks
think that a reason that there is a contesting of the violations is
to forestall the application of a potential pattern of violations, is
one of the issues. The legislation really changes that, to the extent
that we will not be looking at the final orders of the commission
to make that determination. So that is one piece that I think gets,
sort of, removed fairly quickly.

Mrs. CAPITO. So you don’t have to wait until the end to make the
determination; is that correct?

Mr. MAIN. Pardon?

Mrs. CApITO. You don’t have to wait until the end to make the
determination?

Mr(.iMAIN. That is correct, based on the orders, citations that are
issued.

I think some of the provisions built in that stiffens the resolution
of these cases for the commission, also helps disincentivize those
who would be taking a shot at having a—or to contest the violation
to get a better deal, which is one of the concerns I have.

If you look at the comments that I made back in February—and
I think this is pretty close to it—that basically all it took was mail-
ing a letter, costing you 44 cents, to appeal a penalty that has been
assessed to a violation and wait a couple of years and get maybe
a 47 percent break. There are a lot of provisions, I think, that are
d}(:signed to undercut that—or to change that, to disincentivize
that.

Mrs. CaprTo. Okay. Thank you.
hMr. MAIN. And Solicitor Smith may have some other additions to
that.

Ms. SMmITH. Well, basically, what this bill did was look at the in-
centives for why the contest rate went up so much, the reasons the
contest rate went up so much. It wasn’t just because there were
more inspectors and more citations, but the actual contest rate
went up dramatically.

Mrs. CapPITO. Right.

Ms. SMITH. And so, as the Assistant Secretary said, one of the
things was that individuals would contest so that there wouldn’t be
a final order for a pattern. And that is one thing that has been
eliminated.

Secondly, to the extent that there was a great delay, there is the
time value of money. So prejudgment interest reduces that incen-
tive to contest.

Then, as the Assistant Secretary said, you know, there was a
GAO report in 2007 that said the commission would often dramati-
cally reduce the penalties even when they upheld the citation.

Mrs. CapiTo. Right.

Ms. SMITH. So that has been eliminated in this bill.

So we think that the, sort of, non-necessary reasons to contest
have been really dealt with and that that will help the contest rate
in the future.

Mrs. CaprTo. Well, thank you.
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I see my time is up, but I would like to ask the chairman and
the ranking member: I have worked on a solitary bill on my own
that incorporates a lot of what you have but then some other sug-
gestions based off of what Secretary Main suggested in March. So
I would hope maybe we could work through some of these as you
are marking up the bill. I would appreciate that.

Chairman MILLER. I would be glad to take look at it. Thank you.

Mr. Altmire?

Mr. ALTMIRE. Secretary Main, I wanted to focus on the regions
within MSHA. I come from western Pennsylvania. And,
anecdotally, I hear from mining operators and miners alike
throughout western Pennsylvania that there is a difference in en-
forcement, which results in a difference in outcomes, safety records
within the different regions of MSHA, western Pennsylvania com-
paratively having a pretty good record. Anecdotally, that is what
I hear.

And I wondered, is there truth to that statement that there is
a substantial difference in the safety records within regions? In
your experience, which regions of the country have the best records
of safety? Which ones need improvement? And is this due to a dif-
ference in enforcement within the regional administrators of
MSHA?

Mr. MAIN. I grew up in southwestern Pennsylvania, and I prob-
ably know a lot of the folks that you have conferred with in that
area.

I think, you know, as a starting point, there are some mine oper-
ators who take a different view about how they run mines than
other mine operators do. And I think, as we all have looked at sta-
tistics and saw a number of mine operators who seem to chug
along every day and comply with the law and have a good safety
management program in place that is unaffected by the law, and
that others seem to have difficulty complying with the law. And,
to me, a lot of that is the management style.

I would have to take a look at the different geographics of the
country to answer your question. It is my hope that the mine oper-
ators in that region are some of the best in the country, you know,
gnd do operate their mines as safe as they have the capability of

oing.

Mr. ALTMIRE. It is not just the mine operators, because many
mine operators, of course, operate mines within multiple jurisdic-
tions, multiple regions. But it seems as though there are certain re-
gions—even though mine operators operate in more than one re-
gion, there are certain regions that have better safety records than
others. What is the reason for that?

Mr. MAIN. Well, when we announced our plans to do the follow-
up public hearings on the Upper Big Branch disaster, one of the
things that we are going to be doing is holding a public forum to
address one of the issues I think that you have raised, and that is
the concerns that we have heard from the miners and from mining
families about the culture of safety in that region and to try to do
something that changes that culture to a more positive one.

I think that, you know, there is an expression from miners and
mining families in the area of the Upper Big Branch Mine that has
raised serious concerns about the way that mine safety in those
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mines are managed and the fear that miners have and families
have that you may not hear as much or any from some other re-
gions of the country. That is something that we are taking a look
at, with regard to the Upper Big Branch Mine.

Mr. ALTMIRE. And have you found, Secretary Main, that there is
a correlation, either direct or indirect, between the number of cita-
tions for safety violations that are given out to a mine operator and
the number of incidents that occur?

Mr. MAIN. In cases, there is some correlation to that.

I think, as a starting point, there are two factors that we would
probably look at the most. That is the number of orders that a
mine gets or receives. That is a sign that things are more out of
control, as the saying goes, than one that would not be receiving
a lot of orders. The second one would be a mine that has a large
number of S&S violations.

And we are trying to provide some parity with that analysis, in
that a mine with 35 miners running an underground coal mine,
let’s say, with 35 miners having one or two mining units, compared
to a mine employing 900 miners and 15 mining units. I mean, we
have to be able to look at those comparisons to make those judg-
ments.

But, all things considered, S&S violations, orders, and high acci-
dent rates would be amongst things that we would look at to make
those determinations.

Mr. ALTMIRE. Thank you.

Secretary Michaels, very quickly, do you think it is appropriate,
as we consider this bill moving forward this week, to have a dis-
tinction between coal mines, underground coal mines, which
present very different challenges to surface metal mines and non-
metal mines?

Mr. MicHAELS. You know, I am not familiar with the mining in-
dustry because both surface mines and underground mines are cov-
ered by MSHA. I would defer to my colleagues on the panel here.

Mr. ALTMIRE. Secretary Main?

Mr. MAIN. Yes. We have jurisdiction over all of the mines in the
country. And I think it is very wise that Congress made that deci-
sion in 1977 to give all miners equal protection under the law.

There are differences from one coal mine to another. There are
differences from a coal mine to preparation plants. There are dif-
ferences from a sand and gravel facility. There are differences from
a cement facility. But all things considered, the way the law is con-
structed, there are different standards that apply to the coal side
and the non-coal side to provide the kind of protections that, you
know, we would like to have in place.

And I think it is important to understand that miners that work
at a sand and gravel facility have a right to as much protection as
a miner does at an underground coal mine. Not to say that they
face the same kind of consequences or conditions, but all those
work sites, on their own, have various hazards that need to be
dealt with. And, you know, some hazards you are going to find at
a sand and gravel facility or at a cement facility is some of the
same ones you are going to find at a coal mine.

Mr. ALTMIRE. Thank you.

Chairman MILLER. Thank you.
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Mr. Tierney? No questions?

Well, thank you very much for your time and your expertise and
your testimony. And, obviously, as we digest everything we are
hearing today, we will get back to you. But thank you so much for
all of your cooperation and help in drafting the legislation and
bringing your experience to that. Thank you.

The committee will hear from a second panel, at this point. We
are going to swap out.

Welcome to the committee, and thank you very much for agree-
ing to join us this afternoon.

Mr. Stewart and Mr. Grayson, thank you. I know you have trav-
eled some distance to get here, and we appreciate that very much.

Let me go through the introductions of this panel for the audi-
ence and members of the committee.

Mr. Stanley “Goose” Stewart worked as a coal miner for 34 years
and was an employee of the Upper Big Branch Mine in West Vir-
ginia for 15 years. He was close friends with many of those killed
in the explosion at the mine in April. Mr. Stewart was on his way
into the mine when the explosion occurred.

Dr. R. Larry Grayson is a professor of energy and mineral engi-
neering at Pennsylvania State University. He was the first asso-
ciate director of the Office of Mine Safety and Health Research at
the National Institute of Occupational Safety and Health. He
chaired the Mine Safety Technology and Training Commission, es-
tablished by the mining industry in 2006.

Mr. Bruce Watzman is the senior vice president of regulatory af-
fairs of the National Mining Association. He monitors Federal
health and safety policy for the U.S. mining industry.

Mr. Cecil Roberts, Jr., is the president of the United Mine Work-
ers of America and has served in this capacity since 1995. He is
a sixth-generation coal miner and serves on the Safety and Occupa-
tional Health Committee of the AFL-CIO.

Mr. Jonathan Snare is a partner in the Morgan Lewis labor and
employment practice. Mr. Snare’s practice focuses on labor-related
issues, including occupational safety and health, mine safety and
health, and whistleblower cases. During the Bush administration,
he served as Deputy Solicitor of Labor and Acting Solicitor of Labor
under Secretary Chao.

Ms. Lynn Rhinehart is the general counsel to the AFL-CIO. She
is a former aide to Senator Howard Metzenbaum of the Senate
Labor Committee and a member of the Obama transition team for
the National Labor Relations Board. From 2007 to 2009, she served
as cloilchair of the ABA Committee on Occupational Safety and
Health.

Thank you all for joining us. We look forward to your testimony.
Again, your written statements will be included in the record in
their entirety, and you should proceed in the manner in which you
are most comfortable.

Also, if you want to comment on something that you heard back
and forth between the members of the committee and the wit-
nesses, feel free to do so. That would, obviously, be helpful to the
Members, I think, as we sort through the record as we go forward
with this legislation.

But welcome. And, again, thank you.
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Mr. Stewart, we going to begin with you. And welcome back to
the committee.

STATEMENT OF STANLEY STEWART, COAL MINER,
UPPER BIG BRANCH MINE

Mr. STEWART. Thank you, Chairman Miller, for allowing me to
speak here today.

My name is Stanley Stewart. Most people know me as “Goose.”
I have been a coal miner for 34 years, the last 15 with Performance
Coal at the Upper Big Branch Mine in Montcoal, West Virginia,
and I am a Massey employee.

I was underground April 5th when UBB exploded. Luckily for me
and my crew, we were able to escape. I am here to speak for my
29 brothers who did not make it out.

This tragedy should never have happened in America today. The
April 5th explosion was a 1920s-style explosion, and we should be
beyond that. The only reason 400 men didn’t die is because of the
mechanization used in coal mining today.

Something needs to be done to stop outlaw coal companies who
blatantly disregard the laws. Many things were wrong at the UBB
mine. Management regularly violated the law. Some examples:
Concerning advance warning on inspector arrivals, a section boss
would be called from outside and he would be told, “It’s cloudy out-
side,” or, “There’s a man on the property,” meaning there is an in-
spector outside, get things right to pass the inspection.

In 2009 we were made, by Chris Blanchard, the President of Per-
formance Coal, to cut coal going into our air supply. We mined this
way for over 2,000 feet, and several months later we were allowed
to mine the legal way. On January 4, 1997, an illegal air change
was made during our shift. An overcast was knocked out, short-
circuiting our air, and it caused an explosion. It wasn’t as big as
Ap1;1il 5th, but I thought I was a dead man, and I know it was cov-
ered up.

Around 2003 or 2004, there was a bleeder that spewed methane
in the mine. The methane readings were 5 percent at the power
center, and at least 20 percent further back in the mine. We were
made to sit underground for nearly an hour before management let
us leave the mine. When we would move the longwall to a new
face, we were always made to load coal before all the shields and
ventilation were in place, so someone could call Mr. Blakenship
and say we were “in the coal.”

In the months before the explosion, I worked on Headgate 22. My
section foreman consistently got low air readings. He would com-
plain to upper management. He would be berated, told to go back
to work or he would lose his job, and the air was never fixed, so
he quit. The longwall worried me because of the constant ventila-
tion problems, and with so much methane being liberated and no
air moving, I knew that area was a ticking time bomb.

There were at least two fireballs on the drum of the shearer on
the longwall, according to separate reports of miners working those
shifts. That meant methane was building in the area, proving ven-
tilation problems and possible methane monitor problems. I have
worked the longwall in dust so thick I couldn’t see my hand in
front of my face and couldn’t breathe because of improper ventila-
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tion. I once asked the assistant coordinator why we didn’t have
proper air on the longwall. I was told, “It’s funny, you are the only
one to say anything about it: My response was, “That’s because ev-
eryone is too afraid to lose their jobs if they say anything.”

In my years of working for Massey, I feel they have taken coal
mining back to the early 1900s using three principles: fear, intimi-
dation, and propaganda. I know personally that Massey sends a
safety director to the hospital to pressure miners hurt on the job
back to work and have them sit in the office so their accident
doesn’t get listed as a “lost time accident.” This bill needs to re-
quire truthful reporting because with a fabricated safety record,
MSHA can’t target the right mines for a Pattern of Violation.

In my first few years at Massey I saw more men maimed and
killed than in my 20 years in the union. This is why the UMWA
was formed in 1890, to protect and give miners rights. A coal mine
is the worst place in the world to work without rights, and at
Massey you have very little rights. You knew if you stood up to
them you would be out of a job.

This bill must be passed to give all miners rights. If this bill is
passed, hopefully miners will feel they can stand up to the Massey
empire or other rogue companies and protect themselves without
retaliation. With the current system, a Pattern of Violations must
be fixed so the outlaw companies must be made to understand that
they can’t continue to put miners’ lives at risk to turn a profit. It
puts teeth in the law. It makes retaliating against miners that re-
port violations to MSHA or refuse to work in unsafe conditions sub-
jelct to a fine, and by making retaliations subject to a criminal pen-
alty.

Outfits like Massey will always find a way to fire you regardless
of the laws. That is why it is important to have rights to challenge
any unfair firing in an underground coal mine. With a union you
have that right. Without a union, this bill gives miners protection
to fight firings.

This bill must pass to keep companies honest or to make them
pay the price. Partisanship needs to be set aside on this legislation
because human lives are at stake. Twenty-nine families are suf-
fering from this needless explosion, their communities are suffering
from their deaths, and I myself am suffering.

In closing, I simply ask you to remember what the Constitution
says: of the people, by the people, and for the people. People’s lives
are at stake. It is very serious down in those mines, and those peo-
ple need protection. All I ask is that you do the right thing and
help them. Thank you.

Chairman MILLER. Thank you very much.

[The statement of Mr. Stewart follows:]

Prepared Statement of Stanley Stewart, Coal Miner,
Upper Big Branch Mine

My name is Stanley Stewart. Most people know me as “Goose”. I've been a coal
miner for 34 years the last 15 years with performance coal at the Upper Big Branch
(UBB) mine in Montcoal, West Virginia, and am a Massey employee.

I was underground April 5th when UBB exploded. Luckily for me and my crew,
we were able to escape. I'm here to speak for my 29 brothers who did not make
it out. This tradedy should never have happened in America today. The April 5th
explosion was a 1920s style explosion and we should be beyond that. The only rea-
son 400 men weren’t killed, is the mechinazation used in coal mining today.
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Something needs to be done to stop outlaw coal companies who blatently dis-
regarld the laws. Many things were wrong at Upper Big Branch such as low air con-
stantly.

Management regulary violated the law concerning advance warning on inspector
arrivals. A section boss underground would be called from outside and be told, “it’s
cloudy outside” or “there’s a man on the property” meaning there is an inspector
outside, get things right to pass inspection.

e In 2009, we were made by Chris Blanchard, the president of performance coal,
to cut coal going into our air supply. We mined this way for 2,000 feet and several
months later we were allowed to mine the legal way.

e On January 4, 1997, an illegal air change was made during our shift. An over-
cast was knocked out and as a result there was an explosion. It wasn’t as big as
April 5th, but I thought I was a dead man and I know it was covered up.

e On July 26, 2009 our crew on the second shift was told by upper management
to change from sweep to split air in headgate 21, where the long wall is now. We
knocked stoppings while crews were still working, which can short circuit their air
supply. This violated MSHA requirements to evacuate miners when changing the
ventilation system, but upper management made it clear we had to do this job. I'm
not sure if MSHA was aware of the whole situation. But it scared me and when
I got home I wrote it down.

e On headgate 22 the tracks were never laid within %2 mile from the mantrip to
our section. We had a buggy for emergency transport that we used to travel from
the mantrip to our section but it got a flat tire. It was not fixed until the inspectors
wrote them up for it. After that we weren’t allowed to ride it from the mantrip to
the section so it wouldn’t breakdown again.

e Around 2003 or 2004 there was a bleeder that spewed methane in the mine.
The methane readings were 5% at the power center so it was at least 20% further
back in the mine. We were made to sit underground for nearly an hour before man-
agement let us leave the mine.

e A young man I personally know was working at a Massey mine as a fireboss
and was told by upper management to fix the books to proper air readings when
the section had virtually no air. He was so angry he quit Massey. I would provide
his name privately.

e When moving the long wall to a new face we were made to load coal before all
the shields and ventilation were in place so someone could call Mr. Blakenship to
say we were “in the coal”.

e In the months before the explosion on headgate 22, my section foreman got con-
sistently low air readings and complained to upper management. He would be be-
rated and told to go back to work or he would lose his job, and the air was never
fixed. He was afraid something would happen so he quit.

e The long wall worried me because of the constant ventilation problems and with
so much methane being liberated and no air moving I felt that area was a ticking
time bomb.

e There were at least 2 fireballs on the drum of the shearer on the long wall ac-
cording to separate reports of miners working those shifts. That meant methane was
building in that area proving ventilation problems. The questions I have are how
could methane build to that point where a fireball could start? How could this hap-
pen if the methane dectectors had been working?

e I've worked the long wall in dust so thick I couldn’t see my hand in front of
my face and I couldn’t breathe because of improper ventilation. I once went to the
assistant coordinator and asked why we didn’t have proper air on the long wall face.
I was told “it’s funny you’re the only one to say anything about it.” My response
was “that’s because they are too afraid of to lose their jobs to say anything.”

e I've worked on the continuous miner section as a miner operator and more often
than not the dust would be so thick I'd shut off the machine to let the air clear
to see if the job was being done properly.

In my years of working for massey I feel they have taken coal mining back to the
early 1900s using 3 principles; fear, intimidation and propaganda. I know personally
that Massey sends a safety director to the hospital to pressure miners hurt on the
job 1(:10 return and sit in the office so their accident doesn’t get listed as a “lost time
accident”.

I notice that one criteria for the new pattern of violation in HR 5663 is a mine’s
accident and injury rates. This bill needs to do something to require truthful report-
ing because with a fabricated safety record, MSHA will fail to target the right mines
for a pattern of violation.

In my first few years at Massey I saw more men maimed and killed than in my
20 years in the union. This is why the UMWA was formed in 1890; to protect and
give miners rights. A coal mine i1s the worst place in the world to work with no
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rights and at Massey you have very little rights. You knew if you stood up to them
you’d be out of a job.

I wonder what will happen to me for speaking out now.

New legislation needs to be passed to give all miners some kind of rights. If this
bill is passed, hopefully enough miners will feel they can stand up to the Massey
empire or any other rogue company and protect themselves without retaliation.
There’s nothing wrong with mining coal the right way. I did it for 20 years for Pea-
body Coal, a UMWA mine, so I know it can be done.

e The current system of pattern of violations (POV) must be fixed so the outlaw
companies must be made to understand they can’t continue to put miner’s lives at
risk to turn a profit. One big thing this bill fixes is keeping unsafe mines from con-
testing violations as a way to avoid being put on the POV.

e It puts teeth in the law by making it a felony and not a misdemeanor where
there is advance notice of an inspection. It makes retaliating against miners who
report violations to msha or refuse to work in unsafe conditions subject to a fine
and it sends a strong message by making retaliation subject to criminal penalty.

e Big outfits like Massey will always find a way to fire you regardless of the laws.
That is why it is important to have rights to challenge any unfair firing in an un-
derground coal mine. With a union you have that right. Without a union, this bill
gives miners protection to fight firings that are not based on “good cause”.

e If a miner reports violations and msha shuts down a mine until its safe, miners
get full pay. Today they only get 4 hours pay and the company doesn’t always pay
that. In my case I've not been paid at all when the mine was shut down or we were
sent home early for unsafe conditions.

This bill must pass to keep coal companies honest or to make them pay the price
for their unscrupulous behavior. Partisanship needs to be set aside on this legisla-
tion because human lives are at stake.

29 familes are suffering right now from this needless explosion, the communities
are suffering from their deaths and I myself am suffering.

In closing, I simply ask all of you to remember what the constitution says, “of the
people, by the people and for the people.” People’s lives are at stake. It’s very seri-
ous down in those mines and those people need protection. All I ask is that you do
the right thing and help them.

Thank you.

Chairman MILLER. Mr. Grayson.

STATEMENT OF DR. R. LARRY GRAYSON, PROFESSOR OF EN-
ERGY AND MINERAL ENGINEERING, PENNSYLVANIA STATE
UNIVERSITY

Mr. GRAYSON. Good afternoon, Mr. Chairman and distinguished
members of the committee.

As a former UMWA coal miner myself, mine superintendent, and
manager of mine safety and health research at NIOSH, I really
thank you for the opportunity to discuss provisions in H.R. 5663.

It is agonizing that we are again at a point where a major under-
ground coal disaster has shattered the lives of so many people, and
that industry and MSHA just seem to be powerless from stopping
these disasters. We had only one such event during the period of
1991 through 2000; thus, it appears it can be done.

The tripartite Mine Safety Technology and Training Commission,
which I chaired in 2006, indicated the key to achieving this goal
includes processes that, number one, require major hazard-related
risk management which must now involve the screening of mines
with high risk for disasters and serious injuries; second, facilitate
the creation of a safety culture of prevention of hazardous condi-
tions that can lead to major hazardous events, and, I will add, seri-
ous injuries as well.

It is imperative that these processes must drive adoption of best
practices in building a culture of prevention. The objective is to en-
sure that everyone in the organization involved with the mine, top
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to bottom, performs the critical task of their jobs, aimed at remov-
ing threatening conditions with painstaking thoroughness. The
same approach must be used in MSHA.

The Commission noted that industry has to fundamentally
change the management approaches and the work practices taken
to fulfill basic safety requirements. We recognize that simple regu-
latory compliance alone is not sufficient to mitigate significant risk.

Now since 2007, my graduate student and I worked on devel-
oping an effective and straightforward tool to analyze the risk of
underground coal mines. The Safe Performance Index model con-
tains essentially the same elements discussed in the new Pattern
of Recurring Non Compliance or Accidents provisions for screening
high-risk mines. The accident-related elements that we used in-
clude the no days-lost incidence rate, the non-fatal days lost inci-
dence rate and adjusted severity measure, where statutory charged
days are added in there.

The citation-related elements we used included the number of ci-
tations for 100 inspection hours, the number of S&S citations per
100 inspection hours, and the number of unwarrantable failure and
imminent danger withdrawal orders per 1,000 inspection hours. I
will give some detailed results on the SPI modeling of an 82-mine
sample in my more extensive written comments.

The more salient points related to H.R. 5663 are summarized as
follows:

Our sample represents about 18 percent of the producing mines,
and I am convinced that the SPI works very well at objectively de-
termining high-risk mines. Similar discriminatory power could be
achieved with an appropriate application of the new Pattern of Re-
curring Non Compliance or Accidents provisions of H.R. 5663. I be-
lieve the key to success depends on a judicious weighting of the
components delineated in the subsection on rulemaking, as speci-
fied in paragraph (8)(B), to determine the threshold criteria.

The worst-performing 10 percent of mines in our study were
characterized by different measures. Some had a high injury rate
and a high elevated citation rate, while others had either a very
high injury rate or a very high elevated citation rate. Four MSHA
potential Pattern of Violation mines were on the list, and one was
the longwall mine.

Three of the worst-performing eight mines got there because of
a terrible severity measure. Two of them had good S&S and order
rates. Thus, I reemphasize that the injury experience must be inte-
grated with the citation experience in considering mines for pattern
status.

Regarding benchmark criteria for the 90-day evaluations, I sug-
gest that the major hazard-related S&S citations and orders should
immediately have a higher benchmark of the 25th percentile of the
top-performing mines. A pattern mine should alternatively be per-
mitted to pass the benchmark for citations if the S&S rate is re-
duced by 70 percent, provided that reduction of 70 percent takes
the mine’s S&S rate to one that is below the mean for the grouped
mines. The target of having mines in the top 25th percentile set
forth in the bill for reducing the injury rate appears appropriate.

Regarding termination of pattern status, both the S&S rate and
the order rate need to be considered. And the 80 percent reduction
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of the rates needs to be coupled with the caveat that the improved
S&S and order rates should both be less than the mean for group
mines. For injuries, the performance benchmark of the 25th per-
centile of top-performing mines is a reasonable challenge for trying
to build a culture of prevention.

The goal in this legislation should be to ensure that a low-per-
forming mine that deserves to be placed on pattern status should
be compelled to build a new safety culture that focuses day to day
on preventing major hazard-related conditions and lost-time inju-
ries.

I commend the committee for inclusion of several important pro-
visions: First is the independent investigation of mining disasters.
Second is ensuring that MSHA inspects mines during normal oper-
ations on all shifts. I do recommend that MSHA inspectors should
also perform a major hazard sweep at a mine at the beginning of
a quarterly inspection. Third is allowing MSHA to invoke justifi-
able mitigating circumstances for an identified pattern mine.

In closing, I do believe that the new Pattern of Recurring Non
Compliance or Accidents provisions will be a much-needed improve-
ment over the current Pattern of Violations process. The 1-year re-
mediation process, coupled with quarterly monitoring of perform-
ance, should inculcate in pattern mines adoption of practices and
processes aimed at building a safety culture of prevention which is
necessary to eliminate mine disasters and ultimately all fatalities
and serious injuries.

This concludes my oral comments. I would be happy to take
questions.

Chairman MILLER. Thank you.

[The statement of Mr. Grayson follows:]

Prepared Statement of R. Larry Grayson, George H. Jr. & Anne B. Deike
Chair in Mining Engineering; Professor, Energy & Mineral Engineering,
Pennsylvania State University

Good afternoon Mr. Chairman and other distinguished members of the Com-
mittee. As a former UMWA coal miner, mine superintendent and manager of mine
safety and health research at NIOSH, I very much thank you for the opportunity
to discuss certain provisions in Miner Safety and Health Act 2010, H.R. 5663.

It is agonizing that we are again at a point where a major underground coal mine
disaster has shattered the lives of so many people, and that industry and MSHA
seem powerless from stopping these disasters. In pursuing this legislation, our first
priority must be to try to effectively prevent underground coal mine disasters from
ever occurring again. We had only one such event during the period 1991-2000, thus
it appears that it can be done. At the same time, we need to focus on the goal of
preventing all fatalities and all serious injuries, especially those giving full and par-
tial disabilities. Eventually we want to reduce lost-time accidents at the vast major-
ity of mines to zero as well.

In my opinion, and the opinion of the tripartite Mine Safety Technology & Train-
ing Commission, which I chaired in 2006, the key to achieving these goals are set-
ting up processes that will:

1. Require major hazard-related risk management as the first priority, which now
must involve the screening of mines with high risk for disasters and serious inju-
ries; and

2. Facilitate the creation of a safety culture founded on prevention of hazardous
conditions that can lead to major-hazard events, fatalities or serious injuries.

In my opinion, it is imperative that any initiative that focuses on these processes
must also focus on driving adoption of best practices in building and maintaining
a culture of prevention. The objective is to ensure that everyone in the organization
involved with the mine, top to bottom, performs the critical tasks of their jobs,
aimed at removing threatening conditions, with painstaking thoroughness. The
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same approach must be used in MSHA regarding its supervisors and inspectors,
who are the last line of defense in preventing disasters.

In its report, the Mine Safety Technology & Training Commission stated that
“The commission strongly believes that companies which do not pursue the outlined
approaches aimed at fulfilling fundamental safety requirements should not be per-
mitted to operate underground coal mines.” In our collective minds, and in complete
tri-partite consensus, we urged the underground coal industry to adopt the ap-
proaches we outlined. Our most succinct, relevant closing paragraph noted the fol-
lowing:

In particular in order to move forward safely and productively, the commission
believes that a number of broad issues framed by our recommendations deserve seri-
ous attention, and should be used to fundamentally change the management ap-
proaches and work practices taken to fulfill basic safety requirements. First and
foremost, risk-based decision-making must be emphasized, employed, and improved
in all aspects of design, assessment, and management. It is imperative that a risk-
assessment-based approach be used, founded on the establishment of a value-based
culture of prevention that focuses all employees on the prevention of all accidents
and injuries. Importantly, every mine should employ a sound risk-analysis process,
should conduct a risk analysis, and should develop a management plan to address
the hazards and related contingencies identified by the analysis; simple regulatory
compliance alone is not sufficient to mitigate significant risks.

Next I will focus on a methodology to screen for high-risk mines that my graduate
student and I worked on beginning in 2007, and which contains essentially the same
elements discussed in the new Pattern of Recurring Non Compliance or Accidents
provisions (Section 202, paragraph (e)(8)) of H.R. 5663. The accident-related ele-
ments we used included:

e The no days-lost incidence rate,

o The non-fatal days lost incidence rate, and

e The severity measure, calculated as the total statutory! days charged plus re-
stricted work days plus lost work days multiplied by 200,000 and the result divided
by the employee hours worked.

The citation-related elements we used included:

e The number of citations per 100 inspection hours,

e The number of S&S citations per 100 inspection hours, and

e The number of withdrawal orders per 1000 inspection hours.

One of three methods we pursued for safety risk analysis, which was follow-up
work on the risk assessment recommendation made by the Mine Safety Technology
& Training Commission, was to develop an effective and straight-forward tool that
any company could use to analyze the risk levels of its underground coal mines.

As does paragraph (e)(8) of Section 202 relating to the new Pattern of Recurring
Non Compliance or Accidents provisions, the Safe Performance Index (SPI) em-
braces all of the significant inputs for screening mines for high risk, from both the
citation and injury perspectives. It similarly uses normalized measures. Fatalities
and disabilities were brought into the risk calculation through use of the Severity
Measure, because their serious nature is highlighted better and has more influence
in determining the total risk level of a mine. In my opinion, we used the SPI meth-
odology to analyze several groups of mines with robust results in targeting high-risk
mines.

In a recent analysis of a sample of 82 underground coal mines, the top-performing
10% of mines with the highest SPIs were characterized by low injury rates and low
elevated citation rates (see Table 1). The following points characterize these best or
safest-performing mines:

e All of them had an non-fatal days lost incidence rate (NFDL IR) and severity
measure (SM/100) much less than the averages for all mines.

e All of them had a significant and substantial citation rate per 100 inspection
hours (SS/100 IH) and withdrawal orders rate per 1,000 inspection hours (0/1000
IH) much less than the averages for all mines.

e Seven of the eight mines had no orders, including three longwall mines.

e Four pilot mines and four longwall mines were in the list.

e Significantly, no mines on the MSHA list of potential pattern of violations made
the list.

1Some injuries or illnesses are of such a degree of severity that a standard time charge of
lost workdays has been adopted by MSHA, called statutory days charged. For a single incident,
the charge can range from 6000 for a fatality or full disability to a lower amount for a partial
disability or loss of a body part.
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TABLE 1.—TOP 10% SPI BEST-PERFORMING MINES

Mine 1D SPI NDL IR NFDL IR SM/100 C/100 H $S/100 H 0/1000 IH
Pilot Mine 3 99.8 0.00 0.00 0.00 0.57 0.00 0.00
Pilot Mine 4 98.0 0.00 0.00 0.00 1.04 1.66 0.00
LW-19 97.5 5.74 0.00 0.00 0.45 0.49 0.00
LW-25 96.4 0.32 0.30 0.12 2.09 1.44 0.43
Pilot Ming 12 oo 96.3 3.19 0.00 0.00 2.29 1.87 0.00
LW-26 96.1 0.26 0.47 1.02 1.60 0.77 0.00
Pilot Mine 14 oo 96.0 9.39 0.00 0.00 0.60 0.72 0.00
LW-14 95.4 2.10 1.02 0.22 2.23 1.66 0.00
Scaled Averages 3.67 3.67 3.67 3.67 3.67 3.67

On the other hand, the worst-performing 10% of mines with the lowest SPIs were
characterized by variable and different measures (see Table 2). The following points
characterize these worst-performing or high-risk mines:

e For three of the mines, a very high rate for withdrawal orders per 1,000 inspec-
tion hours (0/1000 IH) got them on the list.

. }117‘011" three of the mines, a very high rate for severity measure (SM/100) got them
on the list

e The remaining two mines had four or five metrics that significantly exceeded
the means for the metrics.

e Importantly, four MSHA potential pattern of violation mines were on the list,
one being a longwall mine.

TABLE 2.—BOTTOM 10% SPI POOREST—PERFORMING MINES

Mine 1D SPI NDL IR NFDL IR SM/100 C/100 1 SS/100 H 071000 IH
MSHA List-20 59.3 3.70 6.77 0.20 8.69 10.00 9.77
MSHA List-6 .. 52.1 14.65 7.06 2.28 6.61 10.42 9.46
MSHA List-18 427 1.53 1.40 0.45 5.96 5.42 23.60
LW-22 412 3.74 6.84 5.15 5.42 3.35 17.71
Pilot Mine 29 also LW-3 40.1 2.93 2.54 21.14 1.27 1.03 0.40
MSHA List-11 also LW-31 .. 339 3.89 4.27 1.98 5.92 7.46 23.67
LW-2 323 2.92 4.23 29.20 2.14 1.97 0.79
MSHA List-3 0.0 3.46 4.65 37.29 6.57 6.75 5.46
Scaled Averages 3.67 3.67 3.67 3.67 3.67 3.67

The sample of 82 underground coal mines represents approximately 18% of such
active producing mines. In our SPI calculations we used all citation and injury data
extracted from the MSHA Data Retrieval System, not just final orders. The ration-
ale was to look at a one-year snapshot of the risk variations in underground coal
mines, and to identify those with excess risk. I am convinced that the SPI works
very well in objectively determining low-risk mines from high-risk mines. I believe
ultimately that similar discriminatory power could be achieved with an appropriate
application of the provisions of the new Pattern of Recurring Non Compliance or Ac-
cidents provisions (Section 202 paragraph (e)(8)) of H.R. 5663. In my opinion, the
key for success depends on a judicious weighting of the components delineated in
paragraph (8)(B) to determine the threshold criteria, which will lead to an appro-
priate screening of high-risk mines that are dangerous because of a very high level
of serious injuries or a very high level of elevated citations, or high levels of both.
Realizing that weighting factors will likely be determined through rulemaking, I
emphasize, however, that the weighting factor applied to the Severity Measure, in-
cluding statutory days charged for fatalities and disabilities should not be
downplayed. Disabilities and serious injuries to miners have an overwhelming and
inestimable impact on them and their families.

Other very important features of H.R. 5663 concern the remediation of conditions
and/or the injury experience of a mine placed on pattern status, the benchmark cri-
teria for continuation of the remediation effort, and the one-year benchmark criteria
for termination of pattern status. Related to these aspects, the Mine Safety Tech-
nology & Training Commission stressed the need for all underground coal mines to
build a culture of prevention that involves all mine personnel from top to bottom.
Our goal in this legislation is to ensure that a mine that deserves to be placed on
pattern status should truly be involved in building a new safety culture that focuses
day-to-day on preventing major hazard-related conditions and lost-time injuries. It
is difficult to say how long this process could take for a specific mine, but most ex-
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cellent-performing mining companies who have built such a culture will tell you that
it is more than a year. However, these companies generally were not pressed as se-
verely as they would be in pattern status, and were very deliberative in selecting
the tools and practices they thought would be most effective. A one-year period in
pattern status, in my opinion, would enhance the probability that any mine in such
status would systematically focus its remedial efforts to ensure that the 90-day
benchmarks would be achieved, and another withdrawal order would not be issued.
The cumulative effect of the successive 90-day evaluations would likely be to incul-
cate the processes and practices employed into daily work routines.

Regarding the benchmark criteria for the 90-day evaluations, a pattern mine
should be challenged to have high goals, but I believe that the first-quarter evalua-
tion is somewhat steep for a mine that has a ‘bad’ S&S citation record and which
was likely chaotic in its approach to safety. I suggest that the challenge for the ini-
tial 90-day period would be to move the pattern mine to the top-performing 50th
percentile of rates for all S&S citations but to the top-performing 25th percentile
of rates for all major hazard-related S&S citations. I believe that the target for re-
ducing the injury rate is appropriate, primarily to significantly reduce a high Sever-
ity Measure, which would include statutory charges. Based on the historical evi-
dence of the potential pattern of violations process, I agree that the pattern mine
should alternatively be permitted to ‘pass’ the benchmark for citations if the S&S
rate is reduced by 70 percent with the caveat that the 70-percent reduction takes
the mine’s S&S rate to one that is below the mean for mines of similar size and
type. The following 90-day evaluations could then seek the 35th percentile for the
S&S citation rate and injury rate, and a 70-percent reduction for the S&S citation
rate, provided the rate is below the mean value for mines of similar size and type.
I again suggest that major hazard-related S&S citations should have the higher
benchmark of the 25th percentile. In the end, application of these benchmark cri-
teria would logically reflect the intent that a culture of prevention is being built and
that a pattern mine pursues the types of safety performances achieved by the low-
risk mines.

Regarding termination of pattern status for a mine, as related to the mine’s ele-
vated-citation performance, I examined the eight mines of the 82 in my database
which fell in the bottom 10% of the SPIs. The worst-performing S&S rate among
the eight mines was 10.41 per 100 inspector hours, and an 80% reduction of that
would yield a rate of 2.08, which is 57% of the mean rate for all 82 mines. On the
other hand when looking at orders, the worst-performing order rate was 23.67, and
an 80% reduction would yield a rate of 4.73, which would exceed the mean rate for
all mines by 29%. Thus I suggest that both the S&S rate and the order rate needs
to be considered in evaluating the citation performance, and that the 80% reduction
in the S&S and order rates needs to be coupled with the caveat that the improved
S&S rate and order rate should both be less than the mean of all mines in the mine
size and type category.

One other important issue must be noted here, that three of eight mines in the
bottom 10% of mines in my SPI ranking got there because of a terrible Severity
Measure. Two of them had good S&S and order rates. In these three cases, the Se-
verity Measure reflected one fatality and several full and partial disabilities. One
mine had a total of 16,098 total lost days, including statutory days plus restricted
day and lost work days. In the other two mines, each of which had total lost days
above 6,000, full disabilities were involved. Thus, I re-emphasize that the injury ex-
perience at mines must be integrated with the citation experience in considering
mines for pattern status.

The 25th percentile mine’s O/100 IH rate was 0.37; however, very significantly 20
of the 21 mines in the upper quartile had zero orders. In our database, 60 mines
of the 82, or 71% of them, had a mean performance or better. Thus getting zero or-
ders in our database mines was frequent, at nearly 25%; and doing better than the
mean order rate was highly probable, at approximately 70%.

Switching to the accident experience, my comments will focus on both the number
of lost-time accidents and the Severity Measure as the 25th percentile benchmark
is examined. A total of 16 mines among 82, nearly 20% of them, had no lost-time
accidents. Further 24 of 82, over 29%, had one or no lost-time accidents. Among
them were 5 of 18 small mines, 1 of 6 medium-size mines, and 5 of 40 longwall
(large) mines. Specific to the Severity Measure, 22 mines, or nearly 27%, had less
than 10 lost work days, and similar performances were achieved for the Severity
Measure. Thus it appears that the 25th percentile is a reasonable challenge, par-
ticularly since our goal is zero lost-time accidents as well as zero fatalities and seri-
ous injuries. This is a major point the Mine Safety Technology & Training Commis-
sion also emphasized in its report. Further, with progressive improvement occurring
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responsive to the 90-day reviews, achieving the benchmark level apparently would
be facilitated by the monitoring.

I would like to commend the Committee for its inclusion of several important pro-
visions. First, the Mine Safety Technology & Training Commission also rec-
ommended that an independent investigation of mining disasters should be con-
ducted. Second, it was important to ensure that MSHA inspects mines during nor-
mal operations on shifts other than day shift; I personally recommend that MSHA
inspectors also perform a major-hazard ‘sweep’ of a mine at the beginning of a quar-
terly inspection. Third, the Committee was insightful about allowing MSHA to in-
voke justifiable mitigating circumstances for an identified pattern mine, because
sometimes statistics may be deceptive and also because some accidents occur from
fast-changing conditions.

In closing, I do believe that the new Pattern of Recurring Non Compliance or Acci-
dents provisions will be a much needed improvement over the current Pattern of
Violations process. The one-year remediation process coupled with quarterly moni-
toring of performance should inculcate in pattern mines adoption of practices and
processes aimed at building a safety culture of prevention, which is necessary to
eliminate mine disasters and ultimately all fatalities and serious injuries.

This concludes my written comments.

Chairman MILLER. Mr. Watzman.

STATEMENT OF BRUCE WATZMAN, SENIOR VICE PRESIDENT,
OFFICE OF REGULATORY AFFAIRS, NATIONAL MINING ASSO-
CIATION

Mr. WATZMAN. Thank you, Mr. Chairman. We appreciate the op-
portunity to share our views on H.R. 5663.

As backdrop to today’s discussion, it is helpful to note that U.S.
mining operations have decreased fatal and nonfatal injuries by 72
percent and 64 percent, respectively, over the last two decades.
Eighty-seven percent of all U.S. mines worked last year without a
single lost-time injury. Those trends sustained our dedication to in-
jury-free mining, and we expect 2010 will close with more than 85
percent of all U.S. mines operating without a single injury.

The tragedy at the Upper Big Branch mine in April, however,
was an abrupt interruption to the positive trend, and has, appro-
priately, caused all of us to reexamine the adequacy of the indus-
try’s current safety and health practices and the existing statutory
and regulatory authorities to achieve that goal.

While there are many voluntary initiatives, technology advances,
and innovations in miner training and safety awareness underway
in U.S. mines today, today’s hearing focuses on legislation to ad-
dress the role and the enforcement authorities of the Mine Safety
and Health Administration and the relevant rules that govern their
actions, the actions of mining operations, and the workforce.

In support of our shared safety and health goals, we have looked
at the proposed legislation within the framework of the following
principles:

Will it improve miner safety and health, our number one pri-
ority?

Does it ensure greater transparency in the regulatory, investiga-
tive, and enforcement process?

Will it build upon, rather than dismantle, the positive features
of the existing law and regulations that have contributed to im-
provements?
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Does it avoid additional layers of enforcement, penalties, and
other actions that are already provided for under the law but not
fully utilized?

Does it provide penalties that are commensurate with the sever-
ity of the violation?

Will it protect due process rights, and will it maintain a robust
domestic mining industry that meets the needs of the American
people while maximizing the safety and health of its workforce?

We have used this framework to identify omissions in the pro-
posal that merit attention, provisions that basically align with
these principles and that the industry could support with some
modification, and provisions that are counter to these principles.
And all of these are discussed in our written submittal.

Consistent with our principles, NMA supports improvements in
the Nation’s mine safety and health laws that target recalcitrant
operators, create fair and uniform procedures for enforcement, pro-
vide transparency in the development and administration of regu-
latory requirements, focus resources on problem areas, and encour-
age the development and implementation of performance-improving
processes that are outside the bounds of the current regulatory
structure.

We believe that before embarking upon a comprehensive over-
haul of the Miner Act, there should be a clear-eyed assessment of
whether fundamental components of the existing law are being
properly and fully executed.

As Representative Capito touched on, there are many areas that
have been identified by the Assistant Secretary that are in need of
attention. However, we believe that H.R. 5663 fails to address
these fundamentals, raising real-world questions about its effec-
tiveness. For example, when half the inspectors are new and the
other half are not properly trained, as documented in the IG’s re-
cent report, won’t adding more punitive and complex requirements
aimed at mine operators only put more weight on an unstable foun-
dation? If there is no strong correlation between S&S violation
rates and injury rates, as documented in several analyses, what
does this tell us about the effective implementation of the existing
law? If injuries, incidents, or near misses arise more from at-risk
behavior than from at-risk conditions, are we properly focusing the
program at effectively allocating safety resources? If inconsistency
in the application of the law is, as the Assistant Secretary has sug-
gested, an impediment to regulatory certainty and compliance,
won’t we be better served by improving implementation rather
than imposing more changes on inspectors and operators who are
currently struggling to attain clarity, consistency, and credibility in
the application of the safety law and regulations?

Finally, are our shared safety objectives well served by a full-
scale insinuation of MSHA into the complexities of mine manage-
ment? We understand the call by members to address perceived
shortcomings in MSHA’s statutory and regulatory structure; in-
deed, we share many of these concerns with certain elements of
MSHA’s authority. However, we do not believe that sufficient at-
tention has been given to the weaknesses in the execution of that
existing authority. Absent such an evaluation, we believe the legis-
lation layers harshly punitive and restrictive provisions over a
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flawed framework to the detriment of successful safety and health
programs.

Mr. Chairman, we remain ready to work with members of this
committee on actions we should be taking, some of which I have
outlined, just as we did before Congress enacted the Miner Act of
2006.

Thank you. I would be happy to answer any of your questions.

Chairman MILLER. Thank you.

[The statement of Mr. Watzman follows:]

Prepared Statement of Bruce Watzman, Senior Vice President,
National Mining Association

The National Mining Association (NMA) appreciates the opportunity to share our
views on the Miner Safety and Health Act of 2010 (H.R. 5663), legislation that has
been introduced to amend the nation’s mine safety laws.

As backdrop to today’s discussion, it is helpful to note that U.S. mining operations
have decreased fatal and non-fatal injuries by 72 percent and 64 percent respec-
tively over the last two decades. Eighty-seven percent of all U.S. mines operated
without a single lost time injury in 2009. Those trends have sustained our dedica-
tion to injury-free mining, and we expect 2010 to close with more than 85 percent
of all U.S. mines operating without a single injury.

The tragedy at the Upper Big Branch Mine in April was an abrupt interruption
to that positive trend and has appropriately caused all of us to re-examine the ade-
quacy of the industry’s current safety and health practices and the existing statu-
tory and regulatory authorities to achieve our goal. While there are many voluntary
initiatives, technology advances and innovations in miner training and safety
awareness underway in U.S. mines, today’s hearing focuses on legislation to address
the role and enforcement authorities of the Mine Safety and Health Administration
(MSHA) and the relevant rules that govern their actions, the actions of mining oper-
ations and the workforce.

In support of our shared health and safety goals, we have looked at the proposed
legislation within the framework of the following principles:

e Will it improve mine safety and health—our number one priority;

e Does it ensure greater transparency in the regulatory, investigative and en-
forcement process;

e Will it build upon, rather than dismantle, the positive features of existing laws
and regulations that have contributed to mine safety and health;

e Does it avoid additional layers of enforcement, penalties and other actions that
are already provided for under the law, but not fully utilized;

e Does it provide penalties that are commensurate with the severity of the viola-
tion;

o Will it protect due process rights; and

e Will it maintain a robust domestic mining industry that meets the needs of the
American people while maximizing the health and safety of its workforce?

We have used this framework to identify omissions in the proposal that merit at-
tention; provisions that basically align with these principles and ones the industry
coulld support with some modification; and provisions that are counter to these prin-
ciples.

I would like, first, to turn to the omissions, which we believe could make signifi-
cant contributions to miner safety and health:

I. Items of Omission

A. Inspection and Enforcement Resources and Allocation

The Committee has received testimony at earlier hearings that established that:
(1) the Mine Safety and Health Administration’s (MSHA) authority under existing
law was adequate but often unexercised; and (2) improvement in the allocation and
use of resources would enable the agency to direct attention to the places where
they are most needed. For the most part, HR. 5663 bypasses these fundamental
issues and instead adds more punitive and complicated measures on top of an exist-
ing law the agency has not utilized to the fullest extent.

Much attention was been devoted in prior hearings to the backlog of appeals of
enforcement actions and penalties before the Federal Mine Safety and Health Re-
view Commission (Commission). Yet, as this Committee has been advised in prior
testimony, appeals of enforcement actions do not compromise the safety of miners
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because under the Mine Act, unlike most other laws, mine operators must abate vio-
lations before any hearing is provided or suffer closure of the mine.

The backlog of existing appeals is symptomatic of more fundamental issues re-
lated to implementation of the existing law rather than a cause for changing the
law. Testimony from the Committee’s Feb. 23, 2010, hearing identified a conver-
gence of circumstances that have not only produced an increase in the number of
appeals of citations and penalties, but also point to fundamental weaknesses in the
existing law’s implementation. There were substantial areas of agreement among all
who testified at the February hearing on ways to address these circumstances.

1. Lack of Consistency in the Enforcement of the Law

The Assistant Secretary testified that consistency in the application of the laws
is critical to an effective mine safety program and requires ongoing training and re-
view. He reported that a substantial number of highly experienced mine inspectors
have retired, and almost 50 percent of the current inspectors have been hired in the
past four years. Moreover, the Inspector General recently found that 56 percent of
the “journeymen” (those that have completed entry level training) inspectors have
not completed mandated retraining, and 27 percent do not believe the training pro-
vided is adequate for them to effectively perform their duties. Office of Inspector
General, USDOL, Journeyman Mine Inspectors Do Not Receive Required Periodic
Retraining (March 30, 2010). Specifically, the IG report found that, “MSHA did not
assure that its journeyman inspectors received required periodic retraining * * * in-
spectors may not possess the up-to-date knowledge of health and safety standards
or mining technology needed to perform their inspection duties.”

Fully trained and experienced inspectors are fundamental to a credible program.
Again, as the Assistant Secretary advised the Committee, consistency requires effec-
tive and ongoing training at all levels—inspectors, District Managers and conference
officers—to ensure inspectors “are not issuing citations for conditions where there
is no violation or where there is a lack of evidence to support the inspector’s find-
ings.” Effective training of inspectors and managers is also important to assure con-
sistency in the application of the law, including the characterization of any violation,
because the criteria (e.g., likelihood and severity of possible injury, number of per-
sons possibly affected, and negligence) are inherently subjective.

Failure to address this critical component of the enforcement program is a short-
coming of the pending legislation. Inspector training programs must be improved
and the delivery of training must be more frequent than the current requirement
for two weeks training every two years. An effective understanding of the statutory
requirements, as well an effective understanding of applicable interpretative case
law are essential if the agency’s enforcement is to achieve the objectives miners and
mine operators expect. Moreover, this will reduce the number of citations challenged
before the Commission as inspector actions conform to applicable case law rather
than alleging statutory language needs to be included to justify unwarranted ac-
tions.

2. Changes in the Law & Regulations

The significant turnover in MSHA’s inspectors also coincided with substantial
changes 1n the law under the MINER Act. At a time when new inspectors were com-
ing on board and more than half of the experienced inspectors were not receiving
retraining, they were all faced with an array of new standards they were expected
to enforce. Moreover, the MINER Act and MSHA regulatory actions changed the
civil penalty assessment system in terms of both the manner and amount of pen-
alties for different types of citations. As the Assistant Secretary testified forth-
rightl;& “[t]lhese changes can create a potential for inconsistent application of the
Mine Act.”

3. Suspension and Revision of the Conference Process

MSHA historically held safety and health conferences, when requested by mine
operators, to discuss and resolve disputes over violations related to inspector find-
ings. These conferences covered whether a violation existed or the seriousness and
potential consequences of such violations—all factors that impact the level of the
penalty for the violation as well as the consequences for future citations. The resolu-
tion of these matters often would result in no formal appeal being filed by the oper-
ator before the Commission. In February 2008, MSHA suspended the conference
process for most violations. This had the perverse effect of pushing to the Commis-
sion the resolution of most of the violations and penalties that had been routinely
resolved without any formal appeal. The process reinstated by MSHA a year later
did little to relieve the Commission backlog because a conference is only provided
after a penalty was assessed and after an operator appeals both the citation and
the penalty to the Commission. As the chair of the Commission testified on Feb. 23,
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“[t]he vast majority of our cases result in settlements.” Indeed, many of these settle-
ments involve the very citations and penalties that were previously resolved in a
MSHA conference.

The absence of a timely and meaningful conference process has not only contrib-
uted to and aggravated the backlog of appeals; it also has robbed the program of
a time-proven tool that provided some assurance against the risk that inherently
subjective factors would lead to arbitrary outcomes. As MSHA found in its rule-
making for the former conference process, “the safety and health of miners is im-
proved when, after an inspection, operators and miners or their representatives are
afforded an ample opportunity to discuss safety and health issues with the MSHA
District Manager or designee.” 72 Fed. Reg. 13,624 (March 22, 2007).

We were not alone in recognizing the need to reinstate a transparent, independent
conference process to address, prospectively, the case backlog before the Federal
Mine Safety and Health Review Commission. The Assistant Secretary for MSHA
has testified that, “The option to hold conferences prior to the operator’s contesting
the penalty seems to be the best approach to resolve disputes over violations early
in the process and keep those citations out of the backlog.”

Some believe this matter can be addressed by MSHA initiating administrative ac-
tion to reinstate the conference process. We disagree. While it is correct that MSHA
can reverse this administratively, the same actions that gave rise to this situation
can be repeated in the absence of statutory conference authority. We believe that
the pending bill should be amended to provide this authority.

B. Inspection Activity and Resource Allocation Decisions

The preceding discussion leads us to raise another fundamental question. Are we
focusing our resources where they are most needed? Under current law, MSHA
must inspect every underground mine four times a year and every surface mine
twice per year. But this mandate does not translate into four days or two days of
inspections annually. Rather, these inspections often last for weeks, months or year-
round for some mines. Some underground mines, because of their size, not based
on compliance history, experience 3,000-4,000 on-site inspection hours each year.
There must be a better way to deploy the resources to where they are needed most.

NMA believes it is time to consider a different way of deploying resources based
upon safety performance. Under existing law, mine operators must immediately re-
port all accidents and report quarterly all lost time injuries and reportable illnesses
directly to MSHA. This has produced an extraordinary database that can be used
to guide inspection activity and allocate inspection resources based on documented
need and analysis related to safety performance and risks. It is far more likely that
effective inspection activity will be based on documented need and analysis than on
entirely subjective or ambiguous criteria, let alone on rote compliance with man-
dates of the Act.

Some believe that MSHA lacks adequate resources to implement an effective en-
forcement program to focus on recalcitrant operators while still meeting the statu-
tory mandates to inspect each underground mine four times a year and each surface
mine twice yearly. We disagree. MSHA must be authorized and directed to utilize
the information available to identify problem areas and allocate its inspectorate ac-
cordingly. Just as MSHA was able to identify 57 mines for targeted enforcement in
the days immediately following the Upper Big Branch tragedy, so too must they uti-
lize this same information to target mines that pose an immediate hazard to miner
safety and health.

Working together we believe a system can and must be developed that would
refocus the number and scope of inspections based on performance and the adoption
of verified and objectively administered performance goals. H.R. 5633 should be
amended to provide MSHA with the authority to implement such a program.

C. Plan Review

Central to the functioning of an effective safety management program is the de-
velopment and administration of a transparent process that provides for timely con-
sideration of plans necessary to ensure the safety and health of miners. Unfortu-
nately, MSHA’s plan review process does not meet these goals.

Today, MSHA’s technical resources are challenged as operators face more difficult
geologic conditions. As a result, plan consideration has become more difficult and
less timely. MSHA, industry, academia and others are competing for the small pool
of technical expertise required to assist in the development of mining processes and
plans necessary to maximize resource recovery AND ensure the safety and health
of the workforce. Imposing new punitive measures without addressing this funda-
mental need will do little to advance miner safety and health.
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At its core, the submission of plans culminates in a quasi-risk assessment process,
the goal of which is multi-faceted. While plans are structured to comply with regu-
latory requirements, they are, in the broader sense, intended to foster a culture of
prevention at the mine. Unfortunately, the lack of a defined process for the consider-
ation of plans frustrates this objective and jeopardizes miner safety and health.

H.R. 5663 will exacerbate this problem by expanding MSHA’s authority without
addressing the true underlying problem. Despite characterizations to the contrary,
MSHA has the authority to revoke plans and has not been hesitant to do so. While
this authority is cast in terms of plan revisions resulting from the violation of un-
derlying standards or the identification of a potentially hazardous condition, the end
result remains the same. The legislation’s punitive plan revocation approach will
worsen the plan process to the detriment of miner safety.

Before we embark upon comprehensive overhaul of the Mine Act, there should be
a clear-eyed assessment of whether fundamental components of the existing law are
being properly and fully executed. The Assistant Secretary has set forth several
areas that need attention: (1) improved implementation of the Mine Act; (2) sim-
plification of the contested case process; (3) improved consistency by MSHA inspec-
tors and supervisors; and (4) creation of an environment where fewer cases enter
the contest process. None of these fundamental needs related to the implementation
of the existing law are advanced by H.R. 5663.

If half the inspectors are new and the other half are not properly trained, adding
more punitive and complex requirements aimed at mine operators will only put
more weight on a unstable foundation. In light of the information gathered at recent
hearings regarding the substantial turnover in inspectors and the significant short-
comings in inspector training, maybe it is time to step back and perform an objec-
tive evaluation of: (1) the relationship (or correlation) between violation rates and
injury rates at mines; (2) the source of injuries in terms of “at risk” conditions or
“at risk behaviors”; and (3) consistency and clarity in the application of the law.

If there is not a strong correlation between significant and substantial violation
rates and injury rates, what does that tell us in terms of the implementation of the
existing law? This question was examined in 2003 where ICF Incorporated, in a re-
port to the Department of Labor, entitled Mine Inspection Program Evaluation, stat-
ed that, “[t]he data indicate that the numbers and types of days lost injuries occur-
ring over the past 5 to 10 years are not well correlated either quantitatively or
qualitatively with the citations issued through inspection enforcement activities.

If injuries, incidents or near misses are arising more from “at risk” behavior
than”—at risk” conditions, what does that tell us about the focus of the program
and allocation of safety resources? And, if inconsistency in the application of the law
is, as the Assistant Secretary has suggested, an impediment to regulatory certainty
and compliance, wouldn’t we be better served by focusing on improving implementa-
tion than foisting more changes on inspectors and operators struggling to attain
clarity and consistency in the application of existing law and regulations?

These are areas that should be examined and included as part of a broad effort
to improve mine safety but unfortunately the pending bill is silent on these aspects.

II. Areas of Conceptual Agreement

The National Mining Industry supports improvements in our nation’s mine safety
and health laws that would (1) create fair and uniform procedures for enforcement;
(2) target recalcitrant operators; (3) provide for transparency in the development
and administration of regulatory requirements; (4) provide flexibility to the govern-
ment and mine operators to focus resources on problem areas; and (5) encourage the
development and implementation of processes for improving performance that are
outside the bounds of the current regulatory structure. While H.R. 5633 does not
address all of these components and, in fact, moves in several areas in a direction
that we feel will be detrimental to miner safety and health, there are selected as-
pec(tisfof1 the bill that move in this direction and are ones NMA could support, if
modified.

A. Independent Investigation Authority

The establishment of an independent authority to investigate mine disasters has
been debated for many years. Some have advocated the creation of a full-time au-
thority along the lines of the Chemical Safety Board or the National Transportation
Safety Board to investigate, report on and make recommendations for the preven-
tion of future mining disasters. H.R. 5663 takes a more tailored approach by vesting
this authority with the National Institute for Occupational Safety and Health, Office
of Mine Safety and Health Research. Should such authority be granted, we support
vesting this authority in NIOSH.
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We are concerned; however, that the language of the bill goes beyond what is nec-
essary and will complicate an already difficult environment. Mine disaster investiga-
tions are tedious endeavors. The work of the investigative teams must be exhaustive
and without reproach. MSHA has proven capable of undertaking such investiga-
tions, and their authority to do so must not be undermined. What has been called
into question is the ability of the agency to examine its own actions during the pe-
ﬁ(l)% Spﬁeceding and following the event. We believe this is the appropriate role for

Rather than duplicating the investigatory activities already instituted by MSHA,
applicable state authorities and other entities, NIOSH’s role should focus solely on
MSHA activities.

B. Pattern of Violations

NMA supports reform of the Pattern of Violation system. The current system is
dysfunctional and has not served its intended purpose. Neither mine operators nor
miners are able to navigate the current system. It lacks transparency, does not pro-
vide timely information, and is not structured to rehabilitate problem mines.

H.R. 5663 represents a step in the right direction to correct the problems with
the current system by looking at the mine’s overall safety performance and not ren-
dering POV determinations solely on the basis of subjective compliance determina-
tions. We are concerned, however, that the provision is overly punitive and will not
accomplish the sponsor’s goal to rehabilitate problem mines. In his July 6 response
to the Inspector General’s, June 23, Alert Memorandum, MSHA Sets Limits on the
Number of Potential Pattern of Violation Mines to be Monitored, the Assistant Sec-
retary stated the need for the, “* * * creation of a screening system that will iden-
tify mines that chronically fail to implement proper health and safety controls.” He
went on to stress the need for the agency to, “[flocus its POV enhanced inspection
resources on those mine operators that have chronically failed to protect the safety
and health of the miners and that continue to put miners at risk.”

We support the Secretary’s goal. We are, however, extremely concerned that
under the pending legislation many of the decisions regarding implementation of a
new POV program are vested with MSHA rather than proscribed in the legislation.
MSHA created the dysfunctional system that exists today. We cannot afford to re-
peat that situation.

We believe a workable system can be developed to properly identify and rehabili-
tate problem mines, and we look forward to working with this committee to develop
to correct metrics to accomplish this goal.

C. Modernizing Health and Safety Standards

Title V of H.R. 5663 contains provisions that are, for the most part, applicable
to underground coal mining. These provisions would update and expand existing re-
quirements related to: (1) communicating information regarding dangerous condi-
tions throughout the workforce; (2) updating rock dust standards; (3) examining the
application of new technologies to protect miners; and (4) enhancing miner training.

These subjects are conceptually ones the industry has long supported to improve
miner safety and health, and NMA could support with slight modification.

II1. Areas Where the Pending Legislation Will Not Advance Miner Safety

As noted earlier, NMA supports improvements in our nation’s mine safety and
health laws that would (1) create fair and uniform procedures for enforcement; (2)
target recalcitrant operators; (3) provide for transparency in the development and
administration of regulatory requirements; (4) provide flexibility to the government
and mine operators to focus resources on problem areas; and (5) encourage the de-
velopment and implementation of processes for improving performance that are out-
side the bounds of the current regulatory structure. Unfortunately, the majority of
the pending legislation is not “rehabilitative” as some have contended. Rather, the
bill is harshly punitive and restrictive, creates new disciplinary authorities that
have little to do with miner safety, and intrudes on management prerogatives and
labor/management practices to the detriment of overall management of effective
safety and health programs.

Turning to those areas that NMA believes do not align with the principles we
have articulated, we note the following:

A. Mine safety progress is threatened by overly punitive provisions
Rather than affording mine operators the flexibility needed to structure safety
programs to meet individual mine site needs, the bill will thwart progressive pro-
grams that have led to dramatic safety improvements across U.S. mining. The ex-
pansion of potential liability will have the unintended consequence of causing com-
panies to pare back their safety programs to the bare regulatory requirements rath-
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er than adopting new techniques, processes and practices that have led to health
and safety improvements in the U.S. and elsewhere.

B. Mine safety would not be advanced by additional MSHA workforce author-
ity

The bill would inject MSHA, for the first time, into matters that are reserved for
management decision-making and/or the subject of labor/management negotiation.
The expansion of MSHA authority into hiring and termination decisions, mine site
staffing and operational decisions will not advance mine safety and may expose the
agency to liability considerations, as these actions extend beyond enforcement of

regulatory standards into mine design and operational considerations.

C. Mine safety and health will not be improved by penalty provisions that are
not commensurate with the severity of the violations

H.R. 5663 would increase financial penalties, establish new criminal penalties and
restrict the ability of mine operators to contest inappropriate enforcement actions.
These stricter enforcement provisions, which would apply to all mines, will not con-
tribute to improved health and safety. The MINER Act and the 2006 revisions to
the Part 100 civil penalty regulations exceeded the agency’s estimated impact many
times over. Yet the legislation proposes further increases in penalties, limits opera-
tor’s ability to contest frivolous enforcement actions and places undue limitations on
operators and on the Federal Mine Safety and Health Review Commission’s author-
ity to reduce unwarranted enforcement actions.

Further, the dramatic expansion of offenses that are now deemed “criminal” and
the application of civil and criminal liability to officers, directors and agents will dis-
courage the implementation of new ideas and discourage miners from accepting
management positions, quell innovation and create a lack of experienced miner lead-
ership over time.

Finally the dramatic expansion of pay protection to include operator decisions that
might have resulted in a closure order may discourage operators from closing down
areas of a mine for safety reasons—to the detriment of miner safety.

D. Misallocation of safety resources will weaken safety efforts and results

H.R. 5633 will greatly expand the definition of “significant and substantial” viola-
tions. The current process for indentifying a violation as S&S was developed more
than 20 years ago by the Federal Mine Safety and Health Administration under the
Carter administration. The Commission recognized that no differentiation in the se-
verity of violations led to unfocused safety efforts and set in place today’s defini-
tions. Returning to those old days, when roughly 90 percent of all citations were
deemed “significant and substantial,” is a step in the wrong direction that will de-
stabilize safety efforts and demoralize much of our work force.

Miners and operators understand the current definition and process for desig-
nating a violation as S&S. Unfortunately, many MSHA-determined violations are
routinely modified by AJL’s. Rather than redefining S&S to validate incorrect des-
ignations, the focus should be on ensuring that inspectors receive the training nec-
essary to correctly identify violative conditions and their attendant severity. Treat-
ing virtually every citation as S&S will shift attention away from those conditions
and practices that have the highest potential to cause injury or illness and focus
eff(l){rts on mere rote conformity with the regulations, absent any consideration of
risk.

E. Transparency is undermined by proposed rulemaking process

Notice and comment rulemaking is fundamental to the MINER Act and its prede-
cessor statutes. It serves a dual purpose: 1) It affords stakeholders the due process
required by law by providing a reasoned forum that allows all interested parties to
comment on proposed regulations; and 2) It helps governmental agencies such as
MSHA collect the best available information so that final regulations are effective
and fair. H.R. 5663 would circumvent this crucial rulemaking process in key areas—
and forgo the advantages it confers—by requiring the Secretary to issue “interim
final rules” that are effective upon issuance, in the absence of stakeholder input.

Conclusion

Today’s mine safety and health professionals face challenges far different from
those anticipated when our nation’s mine safety laws were first enacted. More dif-
ficult geological conditions, faster mining cycles and changes in the workforce intro-
duce potential complications requiring new and innovative responses. Today’s chal-
lenge is to analyze why accidents are occurring in this environment, and use that
analysis as a basis for designing programs or techniques to manage the accident-
promoting condition or cause.
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Regrettably, the bill before the committee does not respond to many of these chal-
lenges and will not, in our view, accomplish our shared goal. Trying to force safety
improvements through punitive measures fails to acknowledge the complexities of
today’s mining environment, and is not the answer we all seek. Acting on false per-
ceptions of what is needed now will only create false perceptions of progress, not
safer mines.

We understand the call by members to address perceived shortcoming in MSHA’s
statutory and regulatory structure. Indeed, we share the concerns of others with cer-
tain elements of MSHA’s authority. We do not believe, however, that sufficient at-
tention has been given to the weak foundation upon which MSHA’s regulatory au-
thlority is built and to the execution of that authority to warrant such sweeping leg-
islation.

We stand ready to work with the members of the committee on actions we should
be taking—some of which I have outlined—just as we did before Congress enacted
the MINER Act.

Chairman MILLER. Mr. Roberts.

STATEMENT OF CECIL ROBERTS, PRESIDENT,
UNITED MINE WORKERS OF AMERICA

Mr. ROBERTS. Mr. Chairman, thank you for this opportunity to
appear again before this committee. I appreciate the opportunity
we have had to work together. Unfortunately, we have been work-
ing on a problem that is at this moment unsolved, and that is the
fatalities we are seeing in the coal fields and the grief that has
come to the families of the coal miners throughout this country.

Ranking Member Kline, we appreciate this opportunity, and
members of the committee, my fellow West Virginians, Congress-
man Rahall and Congresswoman Capito, I applaud your leadership
that you have shown throughout the time of the Upper Big Branch
tragedy, trying to comfort the families of who have lost loved ones.

I want to thank this committee for naming this legislation after
my dear friend, Senator Byrd. The last appearance he made in the
United States Senate was on Upper Big Branch, and I had the op-
portunity and I believe I was the last witness to ever testify before
Senator Byrd, and had the opportunity to go up and thank him for
what he had done for coal miners. And I said at the time of his
death, he was the best friend a coal miner ever had.

I want to mention one other person here today. I want to ap-
plaud the courage of a coal miner who is testifying here today, and
that is Stanley Stewart. I hope everybody on this committee under-
stands the courage it takes for someone like Stanley to come here
and testify and tell you what has gone on in this coal mine and
what a difficult position that places him in. I admire him for what
he has done and I have told him that personally.

I want to say that these miners who lost their lives at Upper Big
Branch, they were employees of Massey Energy, but they were also
our friends. I knew a number of these miners, played ball with
some of them. I knew their parents, and in some instances I knew
their grandparents.

I would just like you to think for a moment. There was a young
man—and it has been mentioned here, but not dwelled upon very
much—named Josh Snapper. You have to work 6 months in a coal
mine to get a miner’s certificate in the State of West Virginia. He
had not yet earned a miner’s certificate, but he knew he was work-
ing in a dangerous place. And if a 25-year-old miner who had not
yet obtained a miner’s certificate knew he was working in a dan-
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gerous place, didn’t everybody else know that? Didn’t the CEO of
this company know that? Didn’t the mine foreman know that?
Didn’t everyone know this?

He wrote a letter to his mother. And he had a one-year-old baby
that I had the opportunity to meet at the memorial service in Beck-
ley. And he said, “Tell my fiance, tell my baby that I love them.
I love you, Mom.” Those are the kind of letters we used to write
when we were going to Vietnam and World War I and World War
IT and Korea, people going off to the Middle East to fight. You un-
derstand a young man writing those kind of letters. That is the
kind of letters we are supposed to write going to work? This young
man knew that he was in a seriously dangerous place, and he lost
his life there. He knew he might, and he left a letter behind.

Mr. Chairman, I would just say to you that some think we are
moving too fast here. I have had to revise my testimony several
times as I have appeared in the Senate and in the House because
of the fatalities that continue to occur here. On Friday, we had the
41st fatality that happened in Illinois. That is just this past Friday.

So as we ask ourselves, “Are we moving too fast?” maybe we
should ask ourselves, “Are we moving too slowly here?” because
miners are continuing to die in this Nation’s coal mines and we
have got to find out why.

I want to point out something if I might; 41 miners have died
this year in the Nation’s coal mines, 31 of them in one place, one
company. Now, we can say, “Gee, that is just unfortunate that oc-
curred.” That is not unfortunate. There is something wrong here
when 31 out of 41 fatalities occur at one company. It is not just
31 out of 41 this year; 54 fatalities at this one company in 10 years.
And this same company comes to Congress and testifies that they
have the safest mines in the country—God help us if that is true.

We know, and there is no one up on this dais today and no one
sitting here today knows that this is an abnormal occurrence.
There is something drastically wrong at this company. Forty-one
miners have lost their lives this year. We have failed these miners
in this country when that happens, and we have to do something
about that.

I want to tell you what works, and I am going to simplify this.
We have to have good laws. We have to have those laws obeyed.
And we have to have those laws enforced by our government,
whether it is Federal or State. And we have got to punish those
who fail to abide by the law.

I am going to tell you why good laws work. There is a perfect
example of that. We just recently celebrated the 40th anniversary
of the Mine Act. In those 40 years prior to the passage of the 1969
act, 32,000 coal miners died. How many: 32,000. Forty years after
the passage of the act: 3,200. So those who say laws don’t work,
the statistics say otherwise.

Now, every time we have ever passed a law or considered a law,
there are those who come here and say this is going to put us out
of business. I invite you to go back and get the legislative history
of the 1969 act, when people came in here and said if we have to
comply with this law there won’t be a coal mine to operate in the
United States of America. I suggest to you that the coal industry
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has continued to operate, it has continued to prosper. Good laws,
obey those laws.

Now I am going to make a bold statement here. Most of this in-
dustry—and I have said as high as 95 percent—do the right thing.
So we are not writing laws here to destroy an industry; we are
writing laws to try to make those who will not obey the law com-
ply. That is what we are trying to do. And we have to give MSHA
the tools that they need to enforce the laws, and we have got to
punish those who absolutely refuse, Mr. Chair, just refuse to com-
ply with these laws. They turn their backs on them, they ignore
them, they say, These laws really don’t pertain to me. And I don’t
care what Congress writes, I don’t care what Congress says, I am
not complying.

Now, you have got to come to grips with that. That is the truth.
Now I know I am getting a little emotional here, but just do the
research on it and see if I am telling you the truth. You have got
to stop the lawbreakers if you want to save miners’ lives.

And with that, I thank you, Mr. Chairman.

Chairman MILLER. Thank you.

[The statement of Mr. Robert follows:]

Prepared Statement of Cecil E. Roberts, President,
United Mine Workers of America

Thank you for inviting me to address the Education and Labor Committee about
this important legislation. As President of the United Mine Workers of America
(“UMWA?”), I represent the union that has been an unwavering advocate for miners’
health and safety for 120 years. I am pleased to have this opportunity to speak in
support of H.R. 5663. It addresses some very serious problems that have been high-
lighted this year in the coal industry as well as other industries.

This Committee plays a significant role in advancing miners’ health and safety.
We are deeply appreciative of the leadership you have shown in trying to protect
and enhance the health and safety of all miners. Your continued oversight is essen-
tial. We share with you the common goal of wanting to ensure that all miners will
go home safely and in good health after the workers’ shifts each and every day.

This Committee knows all too well that the status quo is inadequate; this year
40 coal miners have died at work—and we are barely half way through the year!
The horrific Upper Big Branch disaster claimed 29 underground coal miners. But
eleven other coal miners also died—one or two at a time. We can and must do a
better job of protecting our nation’s miners.

I have testified before this Committee as well as before Senate Committees about
some of the shortcomings in the existing laws and about problems MSHA confronts
in enforcing the law. H.R. 5663 addresses many of the issues we have been dis-
cussing. I will review some of the current problems that demand attention, then
speak about how the proposed legislation will address those problems; and I will
make a few suggestions to further improve the proposed legislation.

A fundamental problem MSHA confronts is how to deal with operators that habit-
ually violate the law. Voicing her apparent frustration on this very point after yet
another miner died, on July 1 Secretary of Labor Hilda Solis issued a press release
in which she stated:

# % * 31 of the 40 coal mine fatalities that have occurred in 2010 have occurred
at Massey mines. We have issued citations, closure orders, stop orders, and fines
to get Massey to take its safety responsibility seriously. Earlier today, the U.S. At-
torney in the Southern District of West Virginia announced four Massey supervisors
will be charged criminally stemming from a MSHA and FBI investigation into the
deaths of two miners at a Massey mine in 2006. But yet again, today we mourn
the tragic loss of another miner whose safety was entrusted to Massey Energy (em-
phasis added.)

Clearly, the status quo isn’t good enough. MSHA’s efforts have failed to motivate
at least some mine operators, like Massey, to do what is necessary to operate their
mines safely each and every day. We know many operators are performing much
better. In fact, of the 40 coal fatalities in 2010, not one was at a union operation.
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Even before the Upper Big Branch disaster in April, we met here to discuss how
the huge and growing backlog at the Federal Mine Safety and Review Commission
(“FMSHRC”) was undermining miners’ health and safety. While more Administra-
tive Law Judges have been hired to deal with FMSHRC cases since I testified in
February, there remains the problem of operators routinely challenging MSHA cita-
tions in an effort to delay resolution of their outstanding citations and orders—
whether to delay paying the penalties or to avoid the enhanced fines that attach
to repeat violations, or to escape the challenging Pattern of Violation enforcement
tool MSHA has threatened to use. And though Congress increased fines when it
passed the MINER Act of 2006, because citations and orders are being regularly
challenged, that new fine structure has not served to induce better compliance.

After a citation is fully litigated and there remains no further issue about an oper-
ator’s obligation to pay a particular penalty, as it stands today a mine with unpaid
fines can continue its production notwithstanding a lengthy delinquency. We under-
stand that there is more than $27 million in unpaid fines resulting from MSHA
final orders! One way to avoid any such delinquencies would be to require all as-
sessed fines to be placed into an escrow account, as we have previously suggested.

Consistent with the expectation that all fines shall be paid close in time to the
violation, the proposed legislation provides that when due process procedures have
been exhausted, the operator must promptly pay its fines. And while MSHA has
claimed uncertainty about its authority to take action against an operator with de-
linquent fines, the legislation will give MSHA the ability to temporarily close a mine
if fines are not paid within 180 days. We think that’s fair: operators that work with-
in the legal framework shouldn’t have to compete against those who flaunt the sys-
tem.

MSHA also has been uncertain about its authority to take immediate action to
shut down a mine when it observes violations the Agency believes place miners’
health and safety at immediate risk. The proposed legislation addresses this by
granting MSHA the authority to seek injunctive relief when it believes the operation
is pursuing a course of conduct that jeopardizes miners’ safety or health. This is
sorely needed.

Another shortcoming with the existing framework concerns the criminal penalties
in the Mine Act. They have been insufficient to coerce the compliance we need.
First, the criminal sanctions only amount to misdemeanors—a virtual slap on the
wrist—even though the consequences for Mine Act violations can be deadly. We
know it can be difficult for a government agency to convince a prosecutor to pursue
a case for Mine Act misdemeanors. This means that some who could have been pros-
ecuted under the applicable legal standards likely escaped criminal prosecution sim-
ply because the criminal sanctions now available to prosecutors are too mild.

More importantly, the top-level people who create and maintain the corporate
policies that put company profits ahead of workers’ safety have been permitted to
remain in power and to continue their misguided practices while their subordinates
have to take the blame, including any criminal liability. We believe that CEOs and
corporate Boards of Directors should be held accountable; they should have to take
responsibility when systemic health and safety problems are evident within a com-
pany. H.R. 5663 would provide these changes: it imposes criminal penalties for
“knowingly” taking actions that directly or indirectly hurt workers, and makes a fel-
ony any such conduct, with jail time increased from a one year maximum to five
year maximum for a first offense and ten years for a second offense, and the fines
increased from a maximum of $250,000 to $1 million, or $2 million for a second of-
fense. It also makes it easier to prosecute corporate representatives who knowingly
authorize, order, or carry out policies or practices that contribute to safety and
health violations. We fully support these improvements to the criminal penalties.

Even though the existing law requires MSHA inspections to occur unannounced,
we have all heard stories about the many ways operators game the system so in-
spectors will not discover unsafe work practices or conditions. When this Committee
visited Beckley for its hearing with Upper Big Branch families, you heard reports
about the various signals and codes that were relayed underground (such as, “we’ve
got a man on the property” from Gary Quarles testimony on 5.24.10) before the in-
spectors could arrive on a section, allowing managers to direct make-shift changes
to avoid getting cited. And when MSHA took over the communication stations upon
arrival at a couple of operations in Kentucky during recent blitz inspections, MSHA
inspectors discovered many more violations than had previously been discovered—
violations that likely would have been covered- up and gone undetected if the spe-
cial warning codes were allowed to continue. To deal with these issues, the proposed
legislation increases the criminal penalties for those who give notice, and requires
information about the criminal penalties to be posted at mines so all miners will



79

be on notice that giving any kind of notice about an MSHA inspection is improper
and constitutes a very serious violation of the Act.

There has been a lot of discussion about the Pattern of Violation (“POV”) tool that
MSHA has long had a right to use, but which has not been effectively utilized.
MSHA has alerted some operators about their being vulnerable to being put into
a Pattern and this has generally been successful in accomplishing some short-term
improvements. This happens because being put onto a POV is properly perceived
as being a dramatic event that would be hard to ever escape. However, MSHA has
been both too hard and too easy in its prior use of the POV. It is too hard insofar
as if any mine would actually be placed into a POV (as opposed to just getting a
warning notice about the possibility), under the current scheme it would be nearly
impossible for the mine to ever again operate; once the POV attaches miners must
be withdrawn if MSHA finds any S&S violation. But even the most-attentive oper-
ator may not be able to avoid all violations all the time. For example, barometric
pressure changes can quickly give rise to an S&S violation.

MSHA’s current POV protocol is also too easy insofar as after MSHA issues a
POV warning notice the Agency only requires a 30% reduction in the short run for
an operator to be relieved of the extra scrutiny. It is too easy for an operator to dem-
onstrate short-term improvements without making the wholesale changes needed to
render the mine safe on a long-term basis. The focus of a POV program should be
to capture the attention of management and miners alike to affect a wholesale cul-
tural change—to make everyone at the unusually hazardous operation aware of
what may be comprehensive problems, and to make sure they learn and practice
different and safer work practices. The improvements should be fully integrated so
the mine operates more safely going forward on a long-term basis, not just long
enough to get the mine off MSHA’s watch list.

Rather than the punitive POV model now in place, the legislation seeks to turn
the POV into a rehabilitation program. It provides for MSHA to tailor any remedi-
ation to the particular operation: if MSHA determines that more training would be
helpful, it could require that; if the mine would benefit from a comprehensive health
and safety program, the Agency could mandate that one be designed and imple-
mented. The legislation also mandates a doubling of the inspections while the oper-
ation remains in POV status, as well as a doubling of the fines after 180 days if
adequate improvements are not accomplished. An operation would remain in POV
status for at least one year, which should be long enough to ensure that the new
practices are actually working. Finally, MSHA plans to measure a mine’s success
against objective benchmarks, properly comparing any operation to other mines of
similar kind and size.

The proposal also would provide more immediacy in MSHA’s assessment of an op-
eration: MSHA would evaluate a mine’s safety record for POV purposes based on
contemporaneous citations and orders MSHA inspectors would be writing, rather
than measuring a mine’s safety record based on final orders that now can take years
to process. Because contested citations are now caught up in a very long backlog
at the FMSHRC, by using only final orders for POV purposes (as MSHA now does)
the Agency could be placing a mine on a POV in 2010 based on its unsafe conduct
from 2008, because it could take that long for the underlying orders to become final.
From a safety management point of view this doesn’t make sense. A mine with poor
safety practices in 2008 should be placed in the POV status in 2008—when the
added scrutiny is most needed, not years later when the various legal challenges
get resolved. Likewise, if management at an operation with numerous S&S citations
and withdrawal orders in 2008 recognized it had serious problems with its safety
practices and initiated changes that yielded significant improvements, under the
current scheme that mine might be vulnerable to a POV in 2010, after its safety
practices had improved.

The POV tool is an extreme one and should be available for MSHA to help put
an immediate end to unsafe work practices before miners get hurt. It is precisely
when MSHA inspectors are writing an unusually large number of citations and or-
ders that a mine should receive the extra attention POV anticipates, not years later
when those citations—if contested—finally become final orders. And because the
overwhelming percentage of citations and orders that MSHA inspectors write are
upheld even when contested, there is no serious issue about due process based on
a POV process that is prompted by written citations as opposed to final orders. In
FY 2009, only 4-11% of litigated penalties related to unwarrantable failure and S&S
citations ended up being withdrawn or dismissed. With a POV program re-focused
on rehabilitation rather than punishment, and given the small withdrawal and dis-
missal rate, it is fully consistent with the protective purposes of the Mine Act to
err on the side of safety and accept this modest margin of error. The proposed legis-
lation would make the POV program more remedial and less punitive, which we



80

support. The goal must be to turn operations with the worst health and safety
records into much safer operations, and to teach the miners and managers about
what is required to operate safely so they will do so on a long-term basis.

A related issue that also affects the POV program arises from the current system
for accident and injury reporting. Operators are required to report on all accidents
and injuries and to file quarterly reports with MSHA. However, the reporting proc-
ess is now badly flawed. Operators go to extraordinary lengths to dissuade their em-
ployees from ever filing accident reports even when an injury is serious. Some would
rather pay an employee with a broken back to perform light duty than have him
report the injury. While we have heard stories about these practices for years,
former Massey employee Jeff Harris testified about his personal knowledge of this
practice when he addressed the Senate HELP Committee on April 27, 2010.

To the extent that accident and injury reports constitute a factor used in meas-
uring an operator’s relative safety record for POV status, all operations should be
obligated to report accidents and injuries pursuant to the same objective standard.
This is an area where changes may be required for H.R. 5663. Only if accident and
injury reports are regularly and reliably filed can we learn about dangerous mining
practices, and about problems with equipment. If reports are not provided when all
accidents occur, the same problems are more likely to recur. There is no place for
subjectivity; rather, all accidents and injuries should be reported so the mining com-
munity can learn from our collective experiences. Top level mine management
should also be required to sign off on the reports—both to ensure that the personnel
with the power to make changes (when needed) actually know about the accidents
at an operation, and to provide much-needed accountability.

A strength of the proposed legislation concerns the entities from which MSHA
would receive and maintain accident and injury data. As it stands today, MSHA re-
ports do not relate the health and safety records of an operator’s contractors to the
operator itself. Yet, if an operator would be required to take more responsibility for
those working on its property, that operator would be more attentive to its contrac-
tors’ safety records and start demanding better health and safety performance. A
disproportionately high rate of accidents is attributable to contractors, so this
change is warranted. And while any operator could be demanding better compliance
with mine safety laws and regulations, operators generally have made no effort to
exercise this power. Imposing the legal requirement is appropriate and should effect
better contractor compliance with Mine Act requirements.

Miners continue to be intimidated into working in an unsafe manner, and this has
got to change. As you heard at the Beckley, WV hearing in May 2010, and as Jeff
Harris testified before the Senate HELP Committee in April 2010, miners have pro-
vided testimony about how difficult it is for them to raise safety concerns at a non-
union mine. Even when they know that their work environment is dangerous, min-
ers are reluctant to voice safety issues because jobs are scarce—and coal-mining jobs
pay well. The testimony confirmed that a miner working at a non-union operation
has good reason to fear losing his job for complaining about unsafe conditions. But
no miner should have to choose between earning a good paycheck (while praying he
will survive) and working safely. No worker should feel he is jeopardizing his fam-
ily’s economic security by raising bona fide work concerns on the job. And no miner
should be told he needs to find another job when he tries to exercise the statutory
right to refuse unsafe work, as coal miner Steve Morgan reported his 21-year old
son Adam Morgan was told by his boss at the Upper Big Branch mine before per-
ishing in the April 5 disaster. In short, the anti-discrimination protections in the
existing law are terribly important, but they don’t go far enough to protect miners.
H.R. 5663 addresses this continuing problem by making sure that miners are spe-
cifically trained each year about their safety rights, and authorizing punitive dam-
ages and criminal penalties for retaliation against miners who blow the whistle on
unsafe conditions.

As for accident investigations, the Act requires MSHA to investigate all serious
accidents. However, it now does so with one arm essentially tied behind its back.
This results from the fact that MSHA investigative interviews are conducted on a
volunteer basis. That is, MSHA identifies who might have helpful information and
invites them to meet with the Agency. Any individual may decline MSHA’s invita-
tion. Likewise any witness can leave the interview at any time. The only exception
lies with the public hearing option, for which MSHA has the power to subpoena wit-
nesses and documents, but which has rarely been used. We think MSHA should
have the subpoena power for all accident investigations, not just for a public hearing
component of an accident investigation as is expected to occur as part of the Upper
Big Branch investigation. By providing MSHA with the subpoena power MSHA
could speak with anyone it thinks has relevant information to contribute and it
would give MSHA broader authority to review records. We also think that granting
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the Agency subpoena power for inspections would better protect miners who may
wish to speak with MSHA inspectors. The legislation would make these changes.

In the aftermath of the Upper Big Branch tragedy, we urged MSHA to conduct
a public hearing for its primary investigation for multiple reasons: only by doing so
could it utilize its subpoena power; and we believe that allowing an open hearing
would permit more issues to be more fully explored, reducing the possibility that
some less popular but still any feasible theories about root causes would be over-
looked. Yet, MSHA chose to conduct this investigation largely behind closed doors.
We think that procedure creates needless problems. And while MSHA plans to con-
duct a separate investigation into its own conduct as it relates to the Upper Big
Branch mine, such an internal investigation could produce issues that bear on the
primary investigation. It would be best if all such issues would be raised, consid-
ered, and resolved at the same time, not sequentially. We also believe that MSHA
should not be the one investigating its own conduct, but an independent investiga-
tion team should perform this analysis. The proposed legislation addresses this by
requiring a parallel and coordinated investigation to be performed under the direc-
tion of NIOSH for all accidents involving three or more fatalities. The independent
team would include knowledgeable participants from other interested entities, in-
cluding employer and worker representatives. We think this procedure will help as-
sure the mining community, Congress, and the public at large that the investigation
is thorough.

However, the proposed legislation should be adjusted to incorporate a role for the
miners’ representative to participate fully in all accident investigations. For some
of the more recent multi-fatal accident investigations, even though the UMWA was
designated as a miners’ representative, the UMWA was excluded from the accident
interviews. The miners’ representatives are permitted to join in the underground in-
vestigation, but little more. Without being allowed to join the interviews, the miners’
representative cannot fully represent the miners at the operation who have selected
such a representative.

The Upper Big Branch investigation is another current MSHA accident investiga-
tion in which the UMWA has been excluded from the interviews even though the
Union has been designated as the miners’ representative for miners at that oper-
ation. The government has claimed that the on-going criminal investigation justifies
MSHA’s closed-door investigation and the exclusion of the miners’ representative.
Yet, for another investigation now taking place—that following the BP explosion in
late April—there is also a parallel criminal investigation. If simultaneous civil and
criminal investigations are feasible in that context we believe it should also be via-
ble for accident investigations within MSHA’s jurisdiction. We thus urge a change
in the legislation to specifically provide for miners’ representatives to fully partici-
pate in all accident investigations. After all, miners who made their designation
have a significant interest in learning what happened, and they may be returning
to work at the same operation. They should have a seat at the table in the form
of their designated representative.

There has also been a recurring problem with the process of designating a Section
103(f) miners’ representative after a disaster occurs at a non-union operation. The
Act does not presently provide for a family member to designate a miners’ rep-
resentative on behalf of a miner who is trapped or dies in a mine accident. The pro-
posed legislation would change this, so that the family member may exercise the
right to designate a miners’ representative if the miner is unable to exercise his
right due to a mine accident.

Though we don’t yet have official information from the accident investigation, it
is generally believed that inadequate rock dusting exacerbated the Upper Big
Branch explosion. This legislation would require more protective rock dust stand-
ards. To reduce the likelihood of dangerous coal dust explosions, the Bill also re-
quires the use of technology to better monitor rock dust compliance.

To the extent the proposed legislation anticipates MSHA rulemaking and author-
izes the Agency to exercise new and expanded responsibilities, we wish to note that
it will require full funding for these new mandates. I think we can all agree that
it would be far better to support a pro-active MSHA than to fund yet more large-
accident investigations.

Finally, the UMWA is in support of those provisions of the proposed legislation
that would fall within OSHA’s jurisdiction.

Thank you for allowing me to speak about H.R. 5663; we look forward to working
with you to pass it into law.

Chairman MILLER. Mr. Snare.
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STATEMENT OF JONATHAN SNARE, PARTNER, MORGAN
LEWIS, TESTIFYING ON BEHALF OF THE COALITION FOR
WORKPLACE SAFETY

Mr. SNARE. Good afternoon, Chairman Miller, Ranking Member
Kline, and members of the committee. I appreciate the the oppor-
tunity to appear before you at this hearing to address a number of
important issues raised by the proposed H.R. 5663. And specifi-
cally, I am going to be focusing on Title VII, the amendment to the
Occupational Safety and Health Act.

I am testifying today on behalf of the Coalition for Workplace
Safety, which is comprised of associations and employers who be-
lieve in improving workplace safety through cooperation, assist-
ance, transparency, clarity, and accountability. My testimony and
comments are not intended to represent the views of my law firm,
Morgan Lewis, or any of our clients.

By way of background, Chairman Miller, as you have indicated,
my legal practice is focused on labor and employment matters, in-
cluding workplace safety and health issues. I also served for a
number of years in several positions at the Labor Department, in-
cluding the Acting Assistant Secretary for OSHA, and as the Dep-
uty Solicitor from 2006 to 2009, and the Acting Solicitor.

The coalition’s concern with this proposed legislation is the dra-
matic changes to the OSH Act that are focused exclusively on pun-
ishing employers, which at the end of the day will not result in any
actual real-world impact that improves workplace safety and
health. The coalition further believes that this approach has unin-
tended consequences which may undermine the underlying intent
and goals of this bill.

Penalties alone will not improve workplace safety. Remember, in
many cases, penalties are imposed after the fact of an injury or fa-
tality. The critical mission of OSHA is to assist employers to make
sure that injuries and fatalities never occur in the first place. As
such, the current focus should be on efforts to prevent workplace
injuries and fatalities before they occur, not creating new methods
of punishment after the fact.

The coalition is further convinced that this proposed legislation
will create greater cost, litigation, and hamper job creation. Espe-
cially during these challenging economic circumstances, the ad-
verse impact on the ability of employers to create jobs is a critical
factor and should be of concern to this committee and Congress.
These proposed changes will impose substantial costs on busi-
nesses, particularly small businesses, which are struggling to cre-
ate and maintain jobs.

Let me briefly summarize our concerns with this legislation. The
abatement of hazards in section 703 creates a burdensome new re-
quirement on employers to abate any hazard subject of a serious
willful or repeat violation. The only way for an employer to sus-
pend abatement while contesting the citation is to file a legal ac-
tion with essentially a very high burden of proof, similar to a tem-
porary injunction. This is essentially a mini-trial on the merits of
the underlying citation.

The other punitive provisions include the failure to abate, and a
pre-final order interest imposed on employers, again, before the ad-
judication of the citation on the merits.
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Abatement is more than protecting against a hazard; it is part
of accepting responsibility for the violation. Mandating abatement
before allowing the employer to exhaust their due process, adju-
dicative rights, is similar to asking a criminal or civil defendant to
pay a fine or serve a sentence before a trial is held.

As to the civil penalties in section 705, the increases in this legis-
lation focus again on a punishment-focused approach, which in and
of itself will not result in any improvement of workplace safety and
health. From the employer’s perspective, how can we not say that
this bill is about punishment? Broadening the scope of a repeat vio-
lation in this legislation and the other new proposed penalties will
not result, in our judgment, in any prevention of workplace injuries
or fatalities. Remember, there is no evidence that higher penalties,
civil or criminal, have any bearing or result on improved workplace
safety and health.

As to the criminal penalties in section 706, the expansion of
these penalties, both by reducing the intent level to knowing, and
creating personal culpability will yield greater levels of challenges.

First, as to reducing the level of intent from the current “willful”
to “knowing” would upend decades of OSHA law going back to
1970, introduce tremendous uncertainty, and further guaranteeing
substantial increases in contested cases.

As to the criminal liability on an officer or director is also equally
troublesome. We believe it will impose a witch hunt to hold cor-
porate officers and directors liable. Expanding the criminal liability
for an officer or director will make any employer’s personnel un-
duly subject to prosecution and it will create a great deal of confu-
sion. You saw that confusion in response to a question by Congress-
man Price to the Solicitor as to what it means and who is a cor-
porate officer or director.

The coalition is also concerned about the whistleblower require-
ments in section 701. I will refer and incorporate my comments in
the written statement.

To conclude, Mr. Chairman, the proposals in Title VII of H.R.
5663 would result in significant and dramatic changes to the OSH
Act with the imposition of a more punitive civil and criminal pen-
alty structure and make it harder for employers to exercise due
process rights. We believe this legislation is only about the punish-
ment of employers, the vast majority of whom want to do the right
thing with regard to workplace safety and health. And this bill will
do nothing to prevent workplace and safety injuries and fatalities.

And as recent data made clear, with the lowest level of recorded
injuries and fatalities, the best way to achieve a continued im-
provement on workplace safety and health is a proactive approach,
with balance of enforcement and compliance assistance.

Mr. Chairman, thank you for the opportunity to present these re-
marks, and I look forward to answering any questions.

Chairman MILLER. Thank you.

[The statement of Mr. Snare follows:]

Prepared Statement of Jonathan L. Snare, on behalf of the
Coalition of Workplace Safety

Good afternoon Chairman Miller, Ranking Member Kline and Members of the
Committee. My name is Jonathan Snare. I am an attorney and I am currently a
partner with the DC office of Morgan Lewis & Bockius LLP law firm. I appreciate
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the opportunity to appear before you at this hearing to address a number of the im-
portant issues raised by the Miner Safety and Health Act (H.R. 5663), and specifi-
cally to focus on Title VII “Amendments to the Occupational Safety and Health Act.”
I am testifying today on behalf of the Coalition of Workplace Safety (CWS) which
is comprised of associations and employers who believe in improving workplace safe-
ty through cooperation, assistance, transparency, clarity and accountability. Mem-
bers of the CWS include associations comprising a wide range of employers from
small businesses to large corporations, such as U.S. Chamber of Commerce, Na-
tional Association of Manufacturers, Associated Builders and Contractors, National
Association of Home Builders, NFIB, American Foundry Society to name a few. By
way of further background, I am also a member of the Labor Relations Committee
of the U.S. Chamber of Commerce and serve on its OSHA Subcommittee. My testi-
mony and comments are not intended to represent the views of Morgan Lewis &
Bockius LLP or any of our clients.

Background

As you may recall, I testified before the Subcommittee on Workforce Protection
on March 16, 2010 on behalf of the U.S. Chamber of Commerce on many of these
same issues. I would like to incorporate my statement from the hearing into the
record here, and I will not repeat in detail my prior testimony. Instead, I will offer
comment on several of the OSHA provisions in H.R. 5663 of concern to the CWS
and its members.

As I mentioned, I am a partner with Morgan Lewis & Bockius LLP, in the Labor
& Employment Practice Group. My practice is focused on advising clients in the
labor and employment field, largely in areas of workplace safety and health, as well
as whistleblower matters, regulatory issues, wage and hour/FLSA, and other related
matters.

Before joining Morgan Lewis in February 2009, I served for over five years in sev-
eral positions at the U.S. Department of Labor. Among those positions, I served as
the Deputy Assistant Secretary for the Occupational Safety and Health Administra-
tion (OSHA) from December 2004 through July 2006, as well as serving as the Act-
ing Assistant Secretary for OSHA for most of that period, from January 2005
through April 2006. I then served as the Deputy Solicitor of Labor from July 2006
through January 2009 and I served as the Acting Solicitor of Labor for most of 2007.

Having had the privilege of running two of the Department of Labor’s largest
agencies, OSHA and the Solicitor’s Office, I once had the responsibility of overseeing
OSHA’s critically important mission of assuring a safe and healthy workplace for
every working American, and of the Solicitor’s Office crucial role of providing legal
support to OSHA to assist the agency in implementing the goals of its mission. In
so doing, I believe I developed an understanding and insight on the many different
straltegies and tools that OSHA already has available to implement these important
goals.

The concern that the CWS has with this proposed legislation is that its dramatic
changes to the OSH Act are focused exclusively on punishing employers which, at
the end of the day, will not result in an actual “real world” impact that improves
workplace safety and health. The CWS further believes that this approach has unin-
tended consequences that may undermine the intent of the bill. Penalties alone will
not improve workplace safety—remember, in most cases, penalties are imposed after
the fact of an injury or fatality. The critical mission of OSHA is to assist employers
to make sure these injuries and fatalities never occur in the first place. As such,
our current focus should be on efforts to prevent workplace injuries and fatalities
before they occur, not on creating new methods of the punishment after the fact.

The CWS is convinced that Title VII of H.R. 5663 will create greater cost, litiga-
tion and hamper job creation. Especially during these challenging economic condi-
tions, the adverse impact on the ability of employers to create jobs is a critical factor
and should be of concern to this Committee and Congress. These proposed changes
will impose substantial costs on businesses, particularly small businesses, which are
struggling to create and retain jobs in this difficult time.

OSHA'’s wide-ranging mission and structure and why this proposed legislation will
not improve workplace safety and health

The OSH Act tasked OSHA with the difficult mission “to assure so far as possible
* * * gafe and healthful working conditions” but it has always been the responsi-
bility of the employers, not OSHA itself, to ensure safety and health on the jobsite.
OSHA has never had the resources, even when the agency had its largest number
of employees, to inspect the 7 million worksites now within its jurisdiction. When
you take into account that federal OSHA conducts approximately 38,000 inspections
it would take the agency over 90 to 100 years to inspect every worksite (and this
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timeframe is only slightly changed with the announced goal of 42,500 inspections
in the OSHA FY 2011 budget). Clearly, enforcement alone will never be able to
reach every workplace or serve as an effective deterrent. OSHA does not have the
funds, and will never have the funds, to hire the staff large enough to reach each
worksite on a regular basis through enforcement.

The only way to leverage OSHA’s resources to reach the greatest number of work-
sites and have the most positive impact on workplace safety and health is to assist
employers in their efforts to make workplaces safer. This approach can be achieved
by using existing programs that offer compliance assistance, outreach, and training.
Congress recognized this when it enacted the OSH Act. The Act’s first section, “the
Congressional statement of findings and declaration of purpose and policy,” has sev-
eral paragraphs dedicated to the importance of OSHA’s role in compliance assist-
ance, outreach and training. This point also was made by the Clinton Administra-
tion’s OSHA Assistant Secretary Joe Dear when he launched an aggressive compli-
ance assistance program.

Since the inception of the OSH Act, America’s workplaces are becoming increas-
ingly safer. Over the last several years the agency has taken an approach to utilize
existing programs to assist employers. Partially in part to these efforts data from
the Bureau of Labor Statistics from 1994 to 2008 shows the total recordable case
rates for workplaces injuries and illnesses have been cut in half (improved by 53.6
percent), and workplace fatalities are now at their lowest level ever. Congress
should look to ways to continue these improvements rather than enact changes that
would hinder these efforts.

Simply put, while enforcement plays a role, the best approach to further improv-
ing workplace safety and health under this existing system and structure is a
proactive approach that reaches employers before there is a problem and provides
them with the support and guidance they need to protect their employees. As part
of this approach, workplace safety and health standards and regulations need to be
clear and understandable so employers will be able to understand their obligations
and to implement the necessary steps to be in compliance. OSHA would be better
served if it would focus more of its existing resources or additional resources it re-
ceives from Congress on providing the type of training, education and compliance
assistance materials to ensure that employers clearly understand what they are re-
quired to do while also maintaining appropriate enforcement.

Additionally, OSHA should also make sure its inspectors (Compliance Safety and
Health Officers, or CSHOs) are properly trained to apply the OSHA standards and
regulations to the actual worksite. Remember, that unlike MSHA which only has
jurisdiction over one industry, OSHA has a wide ranging jurisdiction over 7 million
workplaces in a vast array of settings in general industry, maritime and construc-
tion, and OSHA area offices often have the close to impossible task of enforcing
against many different types of jobsites in their area with many different applicable
standards and requirements. Often times, misunderstandings between OSHA and
an employer occur because one side or the other has a different understanding of
what exactly is required to be in compliance with OSHA requirements. That is usu-
ally why employers will contest OSHA citations and this legislation fails to take this
factor into account. Instead, this bill focuses solely imposing more punitive require-
ments on employers and making it harder for employers to exercise their due proc-
ess rights. It is important to mention in this discussion that most OSHA citations
are either accepted by the employer or settled

My experience in government service, as well as in private law practice, is that
most employers want to do the right thing in terms of workplace safety and health,
as most employers care about their most valuable resource, their employees. For the
vast majority of employers, workplace safety and health makes sense for business
and economic reasons, as those with safe worksites are often the most productive
and efficient, with the lowest overhead and workers’ compensation rates, and it
makes sense because it is the right thing to do.

OSHA already has sufficient available enforcement tools and penalties to impose
sanctions against employers where the circumstances warrant

The CWS is of the opinion that there are already sufficient penalties and enforce-
ment tools to take action against those employers. Under the OSH Act, there are
currently five general categories of civil penalties available to OSHA to impose on
employers: Willful; Repeat; Failure to Abate; Serious; and Other than Serious.
Under the current structure, penalties for willful violations can be imposed up to
$70,000 for each willful violation of an OSHA standard or the General Duty Clause.
While not defined in the statute, a willful violation has come to mean one where
the employer is established to have been aware of and intentionally violated these
requirements or acted with reckless disregard or plain indifference to workplace
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safety. OSHA also may impose a civil penalty of up to $70,000 for each repeat viola-
tion, which is a violation of the same or substantially similar requirement by the
same employer at the same or different facility. For serious violations, OSHA may
impose a civil penalty up to $7000. Additionally, OSHA has the ability to impose
instance by instance penalties (the egregious policy) under certain circumstances so
that the agency could impose willful violations for each instance of conduct, for ex-
ample it could impose a willful penalty for each employee affected. In other words,
the agency already has the prosecutorial authority to impose penalties in large
amounts (sometimes in the multiple of millions of dollars) in these cases, as we have
seen.

The agency also may impose a civil penalty of $7000 per day for a failure to abate
a violation for each day beyond the required abatement date that the particular con-
dition or hazard remains unabated. Further, OSHA currently has the authority to
shut down an employer’s operation if OSHA believes that there is a serious hazard,
which poses an imminent danger to employees.

As to potential and available criminal sanctions, the OSH Act provides that an
employer may be subject to a criminal fine of up to $10,000 and six months in jail
for the first willful violation resulting in the death of an employee, and a criminal
fine of up to $500,000 and twelve months in jail for the second willful violation re-
sulting in an employee fatality. And as I already noted in my testimony, OSHA did
not hesitate during the previous administration to refer cases that met this criteria
to the Department of Justice for review and consideration for criminal prosecution.

I also want to make clear on behalf of the CWS that it understands that its mem-
bers need to fully comply with their workplace safety and health obligations. As I
previously noted, the CWS believes that all parties have a respective responsibility
and that employers should be held accountable including providing the necessary
training, equipment, resources, and management emphasis on workplace safety. The
CWS does not condone those employers who have intentionally flouted their obliga-
tions to protect their employees and fail to comply with their workplace safety and
health obligations. Those employers—a small minority of employers—deserve the
full range of enforcement sanctions by OSHA depending on the particular facts of
the violation in question.

CWS’s specific concerns with the provisions in Title VII of the Miner Safety and
Health Act of 2010 (H.R. 5663)

As I previously mentioned, these proposed changes will simply not achieve the de-
sired results in terms of improving workplace safety and health. Further, many pro-
visions of this legislation and these revisions will result in adverse consequences to
OSHA in terms of the administration of its enforcement, and to the Solicitor’s Office,
which is charged with the responsibility of litigating contested cases.

At its core, let me repeat a point I noted at the March 16 hearing—these proposed
changes in H.R. 5663 can be best described under the old adage “bad facts make
bad law.” This effort to change the OSH Act with enforcement-only sanctions ap-
pears to be driven by the conduct of the few outlier employers who fail in their
workplace safety and health obligations. These proposed penalty increases and other
sanctions will do nothing to assist employers to understand their obligations for
workplace safety and health, such as the small business owner who is trying to un-
derstand how to comply with applicable requirements. For example, how will in-
creasing penalties help her design a more effective workplace safety program when
she knows she is unlikely to see an inspection unless there is an accident or fatal-
ity? Increased penalties and new criminal liabilities will promote an adversarial re-
lationship between employers and OSHA. As a result, employers will be more hesi-
tant in proactively engaging OSHA. This employer is obviously better served with
more outreach and compliance assistance materials than increased penalties. Again,
the goal here is compliance and prevention, not sanction. This approach benefits em-
ployers but more importantly it benefits employees.

Specifically, the CWS has the following concerns with these provisions of Title VII
of H.R. 5663:

Abatement of hazards pending contests of citations (Section 703): This section cre-
ates a new burdensome requirement on employers to abate any hazard that is the
subject of a serious, willful or repeat violation (exempting only other-than-serious
violations). The clear result of this new requirement will be to reduce or eliminate
the ability of an employer to challenge a citation through the Occupational Safety
and Health Review Commission (OSHRC) administrative process by requiring this
immediate abatement to all of these citations. Importantly, immediate abatement is
already available through the emergency shutdown mechanism when OSHA identi-
fies an imminent hazard to employees (Section 13 of the OSH Act) in certain situa-
tions.
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This proposed mandatory abatement provision would substitute an employer’s
ability to suspend abatement while contesting the citation with a higher burden of
proof akin to what is required for securing a temporary injunction: (1) the employer
has to demonstrate a substantial likelihood of success of its underlying contest of
the citation; (ii) the employer will suffer irreparable harm absent a stay of this re-
quirement; and (iii) the stay of this requirement will adversely affect the health and
safety of workers. Even more troubling, this proposal gives OSHA the authority to
impose a civil penalty on employers of $7000 per day if they have not corrected the
hazard after the citation or obtained such a stay through the OSHRC. This punitive
new set of penalties is simply unjustified and an outrageous trampling of due proc-
ess rights. Abatement is more than just protecting against a hazard; it is part of
accepting responsibility for the violation. Mandating abatement before allowing the
employer to exhaust their adjudicative process would be like asking a criminal or
civil defendant to pay a fine or serve a sentence before the trial is held.

I should also point out the potential adverse impact on the workload of the
OSHRC with this proposal, in that employers may be faced with no choice but to
file legal action to stay this requirement, which is required to have a hearing in 15
days in this legislation, followed by a decision in 15 days. There is also a process
by which a party objected to the initial decision to appeal to the Commission itself.
The implications to the Commission workload are staggering to imagine.

There is another provision in this proposed legislation which will add another bur-
den to employers who chose to exercise their due process rights of contesting OSHA
citations. Section 707 imposes what is termed “pre-final order interest” (essentially
prejudgment interest), compounded daily, which begins to accrue on the date an em-
ployer contests any OSHA citation. This additional penalty on employers for OSHA
citations which have not yet been adjudicated by the OSHA Review Commission ap-
pears to be unduly punitive, and will not result in any improvement of workplace
safety and health; the supposed goal of H.R. 5663. The only result of this provision
will be to increase the difficulties for employers who choose to exercise their due
process rights and to contest any citations they believe were incorrectly or wrongly
imposed to the particular situation.

In addition, this provision will eliminate OSHA and the Solicitor’s Office prosecu-
torial discretion in handling these contested cases and eliminate one source of po-
tential leverage that OSHA and the Solicitor’s Office can use to resolve cases with
the requirement to impose immediate abatement.

The combined effect of mandatory abatement and the greater difficulty in getting
a stay will be that the OSHA inspector who issues the citation will have the roles
of judge and jury. This is grossly unjust as many OSHA inspectors are unfamiliar
with the industries and workplaces they are inspecting. They very well may not
know the best workplace procedures and which are actually the safest. Enhancing
their authority as this section is a prescription for overzealous and improper cita-
tions.

In sum, this provision is unduly punitive and makes it much more difficult for
employers, particularly smaller employers who lack resources, to challenge certain
citations, which they may believe in good faith are incorrect or improperly imposed
by the agency in the first place. The end result of this requirement will not be an
improvement in workplace safety and health. Instead, the only result of this onerous
set of requirements will be to impose more costs and more burdens on employers
at precisely the wrong time in this challenging economic environment when employ-
ers everywhere are struggling to stay afloat.

Civil Penalties (Section 705): The increases in civil penalties in Section 705 raise
the issues already mentioned about a punishment-focused approach, which will in
and of itself, not result in any improvement of workplace safety and health. From
the employers’ perspective, how can we not say that this bill is about punishment?
If you have any doubt that this new legislation is about punishment of employers,
let me cite the new provision in Section 705 that will give OSHA the authority to
consider an employer’s history of OSHA citations from state plan states as part of
the process to determine whether a federal OSHA violation is a repeat violation or
not. This is another example of a dramatic change to 40 years of OSHA practice
for the sole purpose of punishing employers. When combined with the recent steps
taken by OSHA to increase civil penalties and more aggressive enforcement, such
as through the new SVEP program as well as the new higher penalty calculations
in the OSHA Field Operations Manual, employers may have no choice but to con-
sider contesting every citation to avoid these further punitive sanctions.

Even now, employers have difficulty understanding what OSHA requires in its
standards, as well as understanding its potential liability; these new proposed pen-
alties and other new requirements (such as the immediate abatement requirement
and new criminal sanctions) will only add to the difficulty for employers to not only



88

understand what is required of them but to face a dramatic increase in costs, pre-
cisely at a time in our economic life, when employers can ill afford such sanctions.

Criminal Penalties Section 706): These proposed changes to increase the criminal
sanctions will do nothing positive for workplace safety and health. Again, these ex-
pansions of criminal sanctions—both by reducing the necessary intent level to
“knowing” and creating personal culpability—will yield much greater levels of chal-
lenges instead of improvements in workplace safety.

First, the CWS is concerned by the proposal to change the level of intent (mental
state) necessary for criminal penalties from the current “willful” to “knowing.” Such
a change would upend decades of OSHA law—dating to the passage of the OSH Act
in 1970 and introduce tremendous uncertainty, further guaranteeing substantial in-
creases in contested cases. While the “knowing” standard is used in environmental
statutes, it has not been the standard for OSHA criminal culpability. In environ-
mental law, the term “knowing” has come to be associated with a low level of intent,
almost akin to a strict liability standard where the party in question has to know
only that a given activity was taking place, not that there was a violation occurring
or that environmental laws were being broken. As there is no further definition in
the bill of this standard, employers (and OSHA inspectors) will be left to guess what
this means and when it should apply. This is a prescription for utter confusion and
legal challenges that will be costly to both the employer and the agency.

Further, imposing criminal liability on any “an officer or director” is equally trou-
blesome. The CWS believes this proposal will result in a witch hunt to hold officers
or directors responsible. Expanding criminal liability to any officer or director will
make corporate personnel unduly subject to prosecution even if they generally have
no involvement in day to day operations. All of these terms are vague and ambig-
uous as to who would fall within these categories. These terms are also vague as
to how they would be applied in the legal process; do they apply only to the cor-
porate entity or other legal entities such as partnerships? Does this mean that any
limited partner or director would now be subject to potential criminal prosecution?
How would responsibility be determined? None of these changes will improve work-
place safety and health, and actually, this new requirement, if adopted, could result
in adverse impacts as corporate employees would now fear that any decision they
could make on the jobsite could subject them to prosecution; a safety director or E,
H & S employee could be faced with the reality that every one of their decisions
would be micromanaged, potentially by employees who have little or no expertise
in safety and health. This will create a chilling effect on these employees trying to
simply do their job, or even taking these jobs. Furthermore, these are the people
that should get those jobs—the ones that care enough and know what should be
done, but do not want to be exposed to criminal liability because of the actions of
an employee they could not control. This could create uncertainty on the jobsite with
a net reduction of workplace safety and health.

New whistleblower requirements (Section 701): This section will add new require-
ments and create additional complicated and costly procedures for adjudicating
whistleblower cases, without any evidence or justification that the existing protec-
tions available to employees under Section 11(c) of the OSH Act are somehow defi-
cient. The CWS is also concerned with other proposals in Section 701 which are
overly punitive on employers and will benefit no one, aside from trial lawyers.

For example, this section completely eliminates any flexibility for an employer
and employees to negotiate employment contracts or agreements which include an
arbitration clause applicable to whistleblower rights. Arbitration clauses are often
used as a mechanism for resolving disputes which is quicker and less costly than
litigation. This section also includes broad and vague language prohibiting settle-
ment of any whistleblower claims that contain “conditions conflicting with the
rights” protected in Section 701 including the restriction on the complainant’s right
“to future employment with employers other than the specific employers named in
a complaint.” This blanket prohibition on the ability of employers and whistleblower
complainants to enter into settlements that make sense to them in the context of
the particular case at hand will make it more difficult, at the end of the day, for
the parties to settle these cases. The end result: more litigation and more costs on
employers.

Furthermore, this section grants employees a right to bring an action against
their employer in federal court for no reason greater than the Administrative Law
Judge or the review board missing a 90 day deadline to issue their decisions—dead-
lines that were predicted to be routinely missed by whistleblower law expert Lloyd
Chin in his testimony to the Subcommittee on Workforce Protections on April 28.

We also note that the new whistleblower provisions being discussed today allow
employees to recover, against the employer, their attorneys’ fees and costs if they
are successful in getting an order for relief from either the Secretary or a court.
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Similarly, allowing small businesses that successfully defend themselves against an
OSHA citation to recover their attorneys’ fees has long been one of our key goals.
Bills to permit this have passed the House with bipartisan support in previous Con-
gresses. While inclusion of this idea would not cure the problems we see with these
whistleblower provisions, we believe allowing small businesses the same opportunity
as employees to recover attorney’s fees is only fair.

The adverse impact of Title VII of H.R. 5663 on the OSHA contested caseloads and
the administration of OSHA litigation

I would also like to reiterate an issue and concern I mentioned in my testimony
on March 16, 2010—the potential impact of these proposed changes to the OSH Act
on the OSHA adjudicatory process. The net result of these proposals to increase civil
and criminal penalties; dramatically revise the whistleblower structure under the
OSH Act; and require immediate abatement will cause not only employers to contest
citations at higher rates, but will result in delays in the ultimate resolution of con-
tested enforcement cases, and unduly strain the resources of OSHA and the Solici-
tor’s Office.

We do not need to look any further than the recent example of MSHA enforce-
ment of the mine industry after changes to increase the penalties and other sanc-
tions to get a picture of the potential difficulties and challenges. Indeed, this Com-
mittee held a hearing on this subject on February 23, 2010 and heard testimony
raising these same concerns. As I mentioned in my testimony at the March 16, 2010
hearing, the increased penalties under the Miner Act, combined with the aggressive
use of existing tools, such as the Pattern of Violation mechanism, resulted in a dra-
matic increase in contest cases. For example, the percentage of contested MSHA vio-
lations went from just over 5 percent in 2005 (the year prior to the Miner Act),
jumping to over 20 percent by 2007, and over 25 percent in 2008 and 2009.

From personal experience I can attest to the challenges these increases posed for
the Solicitor’s Office and MSHA. During this same period, I was the Acting Solicitor
and Deputy Solicitor and we devoted significant time and effort to manage the im-
pact of these higher contest rates. We had to shift resources within the Solicitor’s
Office, and take other often difficult steps, to assist with this dramatic increase in
the workload. Due to the risk of the Pattern of Violations and the significantly high-
er penalties, it was much more difficult to settle cases, further adding to the prob-
lem. The MSHRC also faced problems in that they simply did not have enough ALJs
to hear all of the cases. Funding increases partially solved this problem but it still
remains a huge problem and the resolution of many cases has been delayed for
months, if not years. The current backlog of cases is 16,000 and the caseload docket
increased from 2,700 cases in FY 2006 to more than 14,000 cases in FY 2009.

I think it is important for this Committee to carefully consider the practical real
world impact of any of these proposed changes to the penalty structure which will
have a significant impact on the administration of the OSHA contested caseload.
While the budget situation at DOL is different now from the time I served, these
proposed changes will still have what I believe to be a significant impact on the
OSHA adjudicatory process, and I believe this Committee should be aware of the
impact of this legislation and should take these concerns into account when consid-
ering this legislation.

Conclusion

The OSHA proposals included in Title VII of the Miner Safety and Health Act
(H.R. 5663) would result in significant and dramatic changes to the OSH Act, with
the imposition of a more punitive civil and criminal penalty structure, and make
it harder for employers to exercise due process rights to contest citations or defend
against whistleblower complaints, without any beneficial impact on workplace safety
and health. The CWS believes that this legislation is only about the punishment of
employers, the vast majority of whom want to do the right thing in terms of work-
place safety and health, and this bill will not prevent workplace safety and health
injuries and fatalities. There is nothing in this proposed legislation that will provide
any assistance to employers, and most importantly small businesses, to improve
safety in their workplaces. Rather, this proposed legislation will result in higher
costs and added liabilities on employers, including small businesses, who are strug-
gling in this challenging economic time to maintain operations, expand, and trying
t(%f retain jobs. These increased costs will have only a detrimental impact on these
efforts.

The goal here, as I previously noted, is to prevent workplace fatalities and injuries
from occurring, not merely punishing the employer after they occur. As recent data
makes clear, with the lowest ever recorded level of workplace injuries and fatalities,
the best way to achieve continuous improvements in workplace safety and health
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is to utilize a proactive approach with enforcement when appropriate, and offer out-
reach, training, and compliance assistance to that vast majority of employers who
want to do the right thing and comply with their workplace safety and health obli-
gations.

Mr. Chairman, thank you for this opportunity to speak to you on these important
issues, and I would now be happy to respond to any questions that you and the
Committee may have.

Chairman MILLER. Ms. Rhinehart.

STATEMENT OF LYNN RHINEHART, GENERAL COUNSEL,
AMERICAN FEDERATION OF LABOR, CONGRESS OF INDUS-
TRIAL ORGANIZATIONS

Ms. RHINEHART. Thank you, Mr. Chairman, Ranking Member
Kline, and members of the committee, both for holding this hearing
and for inviting me to testify here today. We really appreciate the
committee’s continued efforts to promote worker safety and health,
including the introduction of the Miner Safety and Health Act last
week.

Clearly, we still have major problems in the mines with getting
mine operators to pay attention to worker safety problems that
need to be addressed. President Roberts and Mr. Stewart have elo-
quently spoken to these issues. We fully support the mine workers
on these points. But the problem isn’t limited to mines, and that
is the fundamental point that I want to speak to here today.

Just as the Mine Act needs to be strengthened to get mine opera-
tors to pay attention to safety and put safety before profits, so does
the main law protecting worker safety and health, the Occupa-
tional Safety and Health Act of 1970. The OSH Act is a good law,
it has saved lives, it has prevented injuries, but it has serious
shortcomings and it is woefully out of date. Other than a civil pen-
alty increase in 1990, the law has never been updated or strength-
ened in 40 years since its passage. It has fallen behind the Mine
Act, and it has fallen behind environmental laws designed to pro-
tect us from harm from contaminated air, from contaminated
water, from unsafe mines. But the OSH Act has fallen far behind.

Now, some would say the law is actually fine and that the prob-
lem that we face is just with a few bad actors out there. We dis-
agree. This is a systemic problem that needs to be fixed. We still
have more than 5,200 workers dying on the job each year, an aver-
age of 14 workers each and every day. Millions of workers are in-
jured each year. OSHA has issued thousands of citations for viola-
tions of the OSH Act in connection with those fatalities that I just
referenced. This is not a matter of just happenstance, things hap-
pen; these are violations of the law that lead to worker fatalities
and injuries, and it is a systemic problem that needs to be ad-
dressed.

The average penalty for violating the OSHA law, a serious viola-
tion of the law that carries a substantial risk of death or serious
injury is $965. Even in cases where workers are killed, the average
penalty is about $5,000. This is not enough to get employers to pay
attention to safety and make investments in safety on the front
end. It is too easy to write penalties like this off as just a cost of
doing business.
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The criminal penalty provisions in the OSH Act are even weaker.
As you know, the maximum penalty under the law for willful viola-
tions of the law that result in a worker fatality is just six months
in jail, which is a misdemeanor. And it also carries a $250,000 fine.

The penalties for polluting the environment or harassing pro-
tected wildlife on public lands are higher than the penalties for vio-
lating the OSHA law and killing workers. Because the penalties
are so weak, the Department of Justice rarely prosecutes cases
under the OSH Act. One telling statistic, the Department of Justice
brought four times more criminal cases last year for violations of
the environmental laws than have been brought in the entire 40-
year history of the OSH Act; four times more cases in 1 year than
in 40 years under the OSH Act because the criminal penalty provi-
sions are just so weak.

Now we have heard today that the bill is too punitive and what
we need is more compliance assistance and cooperation; that pen-
alties have nothing to do with promoting safety. But when OSHA
only has enough inspectors to inspect workplaces once over 137
years, on average—which is the case now—you have to have strong
penalties when violations are found if the system is to work. Other-
wise, the law just does not provide an adequate incentive for em-
ployers to comply with the law and protect workers. The penalties,
in our view, have everything to do with bringing about greater
compliance and prevention of problems before tragedies occur, and
they are just too weak right now to make that happen.

We have heard today about the importance of strong whistle-
blower protections and about making sure that workers are pro-
tected when they speak out about job hazards. The whistleblower
protections in the OSH Act are the weakest of any of the 17 whis-
tleblower laws enforced by OSHA. They are out of the mainstream
of whistleblower protections passed by Congress over the past num-
ber of years, signed into law by both Republican and Democratic
Presidents.

The details of these weaknesses are contained in my written
statement which is submitted for the record. Suffice it to say, the
whistleblower protections in the OSH Act are woefully out of date
and really do not provide workers with recourse when they suffer
discrimination for raising job hazards or exercising their rights
under the law. They have 30 days to bring their case forward. They
are dependent on the Secretary of Labor bringing their case. If the
Secretary doesn’t act, workers are out of luck; they have no private
right of action. This is completely out of the mainstream of whistle-
blower protection laws.

So if we are serious about our commitment to worker safety and
health, and this committee clearly is, and if we are serious about
wanting to prevent deaths and injuries on the job, we need to
strengthen the OSHA law and provide meaningful penalties that
will bring about greater compliance before fatalities and injuries
occur. We need to strengthen protections against retaliation for
workers who raise job hazards. We need to get employers to correct
hazards more quickly, and not use the litigation process before the
OSHA Review Commission to stall abatement and leave workers at
risk. And that is what the Miner Safety and Health Act would do.
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If I may take just 20 seconds to make one more comment about
the concerns that have been expressed here today about this bill
costing employers money, and that not being a good idea at a time
when the economy is really struggling. We are for jobs, we are all
for jobs, we are all for safe jobs. When you think about the costs
here, you need to think about the costs of workplace fatalities, inju-
ries and illnesses. They are enormously expensive, not just in
human terms—which those costs are incalculable, you cannot bring
a loved one back—but the financial costs of injuries and illnesses
are $50 billion a year. So we submit that preventing those injuries,
preventing those fatalities and eliminating those costs is actually
good for the bottom line and good for the economy.

So we strongly support this legislation and the OSH Act provi-
sions in it and urge its prompt adoption. Thank you.

Chairman MILLER. Thank you very much. Thank you to all of
you for your testimony.

[The statement of Ms. Rhinehart follows:]

Prepared Statement of Lynn Rhinehart, General Counsel, AFL-CIO

Thank you for the opportunity to testify today in support of H.R. 5663, the Miner
Safety and Health Act of 2010. On behalf of the AFL-CIO, a federation of 56 na-
tional and international unions representing more than 11.5 million working women
and men across the United States, I want to convey our strong support for this leg-
islation and to urge that it be enacted into law without delay. We appreciate the
Committee holding this hearing, and its steadfast efforts to strengthen the job safe-
ty laws and protect worker safety and health.

Stronger safety and health protections for America’s workers—its miners and
other working men and women—are urgently needed. Forty years after the passage
of the Occupational Safety and Health Act and the Coal Mine Health and Safety
Act, the sad fact is that too many workers are still being killed, injured, and dis-
eased on the job. Tragedies like the recent blast at Massey’s Upper Big Branch
mine, where 29 workers died, the explosions at the Tesoro Refinery in Washington
State and the Kleen Energy plant in Connecticut, which claimed 13 more lives, and
the recent explosion on the BP/Transocean Deepwater Horizon oil rig in April, which
killed 11 workers, are vivid and painful illustrations of the need for stronger meas-
ures to protect workers’ lives. But these fatalities are just the tip of the iceberg. In
2008, more than 5,200 workers were killed on the job by job hazards—an average
of 14 workers each and every day. Millions of workers suffered injuries. The devas-
tation and hardship these fatalities and injuries cause to workers and their families
are incalculable. The direct cost of these injuries to employers in terms of medical
and lost wage payments is more than $52 billion each year. When indirect costs
such as lost productivity are added in, the annual costs skyrocket to $156-312 bil-
lion.! Clearly, more needs to be done to reduce this toll and bring about greater at-
tention to worker safety and health.

In his testimony, United Mine Workers of America President Cecil Roberts has
described why the improvements in H.R. 5663 are needed to bring about stronger
safety and health protections for our nation’s miners. The AFL-CIO strongly sup-
ports these measures and the reforms sought by the Mine Workers. My testimony
will focus on the provisions of H.R. 5663 that amend the Occupational Safety and
Health Act of 1970 (OSH Act), our nation’s primary worker safety law.

There is no question that the OSH Act has made a tremendous difference in
bringing greater attention to workplace safety and in preventing countless fatalities,
injuries, and illnesses. But since its passage 40 years ago, the law has never been
significantly updated or strengthened, and as a result, the law is woefully out of
date. The OSH Act’s penalties are weak compared to other laws, the government’s
enforcement tools are limited, and protections for workers who raise job safety con-
cerns are inadequate and far weaker than the anti-retaliation provisions of numer-
ous other laws. The law simply does not provide a sufficient deterrent against em-
ployers who would cut corners on safety and put workers in harm’s way.

1 AFL-CIO, Death on the Job: The Toll of Neglect (April 2010) (citing data from Liberty Mu-
tual Insurance).
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H.R. 5663 would address several major shortcomings in the OSH Act by (1)
strengthening both the civil and criminal penalty provisions in the law, (2) improv-
ing anti-discrimination protections for workers who raise job safety concerns or oth-
erwise exercise their rights under the OSH Act, (3) requiring employers to fix haz-
ards to ensure that workers are protected while litigation over citations is pending,
and (4) giving victims and family members more rights to participate in the enforce-
ment process. These provisions, which are drawn from the Protecting America’s
Workers Act (PAWA), H.R. 2067—Ilegislation that has been introduced in the last
several Congresses and has already been the subject of numerous Congressional
hearings—will greatly improve worker protections by updating and strengthening
key provisions of the law. PAWA contains other important measures to address
shortcomings in the OSH Act and improve worker safety and health, such as ex-
tending OSHA coverage to millions of state and local public employees who are not
(and have never been) covered by the law, and enhancing worker and union rights
in the enforcement process. We continue to support the additional measures con-
tained in PAWA, and we urge their adoption.

I will now address each of the four major OSH Act provisions in H.R. 5663.

1. Stronger Civil and Criminal Penalties for Violations of the Law

The OSH Act gives employers the responsibility to comply with health and safety
standards and protect workers from harm. Because OSHA’s inspection and enforce-
ment resources are so limited, the system largely relies on employers taking their
responsibilities seriously and complying on their own. Unlike the Mine Act, there
are no mandatory inspections under the OSH Act, even for the most dangerous in-
dustries or workplaces. At current funding levels, federal OSHA only has enough
inspectors to inspect each of the nation’s 8 million workplaces once every 137 years.

Given how infrequently inspections occur, in order to provide a strong incentive
for employers to comply with the law and deter violations, it is essential that there
be strong enforcement when workplaces are inspected and violations are found. But
that is simply not the case. Current OSHA penalties are too low to deter violations.
The average penalty for a serious violation of the law—defined as a violation that
poses a substantial probability of death or serious physical harm to workers—was
just $965 in FY 2009. The statute authorizes up to $7,000 for these violations.

Even in cases of worker fatalities, the median initial total penalty in FY 2009 was
a paltry $6,750, with the median penalty after settlement just $5,000. Many of these
are fatalities caused by well-recognized hazards: trench cave-ins, failure to lock-out
dangerous equipment, and lack of machine guarding. To cite just a few examples:

e In January 2009, Andrew Keller was killed in a trench cave-in in Freyburg,
Ohio. Keller was 22 years old. The company, Tumbusch Construction, was cited for
three serious violations and penalized $6,300. The penalties were later reduced to
$4,500. Six months later, in June 2009, OSHA found similar violations at another
jobsite of Tumbusch Construction. This time the company was cited for both serious
and willful violations with a total of $53,800 in penalties proposed. The company
has contested the violations.

e A July 2009 fatality case in Batesville, Texas, where one worker was killed and
two workers injured when natural gas was ignited during oxygen/acetylene cutting
on a natural gas pipeline. The employer—L&dJ Roustabout, Inc.—was cited for three
serious violations with $3,000 in penalties. The case was settled for $1,500.

e In August 2009, Andrea Taylor, age 28, was killed on the job at Affordable Elec-
tric in Lamar, South Carolina. South Carolina OSHA cited the company for five se-
rious violations of electrical and lock-out standards with a proposed penalty of
$6,600. In an October 2009 settlement, three of the violations were dropped and the
penalties were reduced to $1,400.

e In August 2009, at SMC, Inc. in Odessa, Texas, a worker was caught in the
shaft of a milling machine and killed. The company was cited for one serious viola-
tion. The $2,500 proposed penalty was reduced at settlement to $2,000.

These are not meaningful penalties—they are a slap on the wrist. Penalties of this
sort are clearly not sufficient to change employer behavior, improve workplace con-
ditions, or deter future violations.

The OSH Act’s civil penalties were last increased by Congress in 1990 (the only
time they have ever been raised). Unlike all other federal enforcement agencies (ex-
cept the IRS), the OSH Act is exempt from the Federal Civil Penalties Inflation Ad-
justment Act, so there have not even been increases in OSHA penalties for inflation,
which has reduced the real dollar value of OSHA penalties by about 40 percent. For
OSHA penalties to have the same value as they did in 1990, they would have to
bfg i}rllmieased to $11,600 for a serious violation and to $116,000 for a willful violation
of the law.
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H.R. 5663 would strengthen the civil penalty provisions in the OSH Act in several
ways. First, the bill would increase civil penalties to account for inflation since the
last increase, and would index penalties to inflation in the future. Second, the legis-
lation would add a mandatory minimum penalty of $20,000 ($10,000 for employers
of 25 or fewer employees) for violations that involve a fatality, and authorize pen-
alties of up to $50,000 for these violations. These provisions would merely update
the OSH Act’s civil penalty provisions for inflation and ensure that at least a min-
imum penalty is assessed when the violation leads to a worker fatality. Third, the
legislation would make clear that an employer’s history of violations in states with
state OSHA plans would be considered by the Secretary of Labor in deciding wheth-
er to issue a citation for a “repeat” violation, which carries higher penalties. These
are modest measures, but they are much needed and long overdue.

Criminal Penalties

The criminal penalty provisions of the OSH Act are exceedingly narrow and weak.
Under the OSH Act, criminal penalties for violations of the law are limited to cases
where a willful violation results in a worker’s death, and even then, the maximum
jail term is six months—a misdemeanor. (The Act also authorizes prosecutions for
false statements and for giving advance notice of an OSHA inspection, with a max-
imum six month jail term for each).

By contrast, both the Coal Mine Health and Safety Act and environmental laws
authorize prosecutions with more significant penalties for knowing violations of the
law, and they do not require that a fatality or other harm occur as a precondition
of prosecution. The environmental laws also authorize prosecutions for “knowing
endangerment”—knowing violations of the law that put others at imminent danger
of death or serious harm—which carry far greater penalties (15 years) than does the
OSH Act (6 months for willful violations that cause a fatality). Compare, e.g., 42
U.S.C. 6928(e) and (f) (knowing endangerment under the Clean Air Act) and 33
U.S.C. 1319(c)(3) and (6) (knowing endangerment under the Clean Water Act) with
29 U.S.C. 666(e) (OSH Act). The six month maximum penalty under the OSH Act
for willful violations that result in a worker fatality are even weaker than the one-
year maximum penalty under the Wild Free-Roaming Horses and Burros Act for
maliciously harassing a wild horse or burro on public lands. 16 U.S.C. 1338. My
point here is not in any way to denigrate strong criminal enforcement provisions for
violations of wildlife and environmental protection laws, but rather to say that the
weakness of the OSH Act’s penalties when compared to these laws sends a terrible
message about the value the law places on workers’ lives, and undermines strong
and credible enforcement of the job safety law.

Because the OSH Act’s criminal penalty provisions are so weak, very few cases
are prosecuted by the Department of Justice. Given its limited resources, DOJ un-
derstandably focuses on prosecuting felonies with meaningful sanctions, not mis-
demeanors. As best as we can tell from available records, in the 40 years since the
passage of the OSH Act, only 79 cases have been prosecuted under the OSH Act,
with defendants serving a total of 89 months in jail. By comparison, in FY 2009
alone, there were 387 criminal enforcement cases initiated under federal environ-
mental laws and 200 defendants charged, resulting in 76 years of jail time and $96
million in penalties. In other words, there were more prosecutions, penalties, and
jail time in one year for violations of environmental laws than have occurred for vio-
lations of the OSH Act in OSHA’s entire 40-year history.

To illustrate this disparity between the criminal provisions of the OSH Act and
environmental laws, take the prosecution of BP after an explosion at its Texas City,
Texas oil refinery in 2005. That explosion killed 15 workers and injured 170 others.
OSHA issued citations and civil penalties against BP, and settled for $21 million.
(OSHA recently announced the largest fine in OSHA’s history against BP for the
company’s failure to abate hazards as promised in the earlier settlement).2 The Jus-
tice Department prosecuted BP, and BP pleaded guilty and agreed to a $50 million
fine, not to violations of the OSH Act but for violations of the Clean Air Act. The
OSH Act and its misdemeanor penalty was simply not part of the equation.

H.R. 5663 would begin to correct this disparity and bring the OSH Act’s criminal
provisions more in line with other laws. It is important to point out that even as
amended by H.R. 5663, the OSH Act’s provisions would still be narrower and weak-
er than the Mine Act and environmental laws. Under H.R. 5663, criminal violations
of the OSH Act would be made a felony, instead of a misdemeanor, and maximum
jail terms would be increased to 10 years. Criminal prosecution would be authorized
for knowing violations that lead to serious bodily harm, in addition to those that

2Steven Greenhouse, “BP to Challenge Fine for Refinery Blast”, N.Y. Times, (October 31,
2009)
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lead to deaths. Corporate officers and directors could be held personally criminally
liable for violations, as is the case under the Mine Act and the environmental laws.
These provisions would begin to make the criminal provisions of the OSH Act a
more meaningful deterrent to violations that cause death or serious harm. These re-
forms are sorely needed and are long overdue.

2. Improved Anti-Retaliation Protections

There is universal agreement about the importance of workers being involved in
addressing safety and health hazards at the workplace. Workers see first-hand the
hazards posed by their jobs and their workplaces, and they are an important source
of ideas for addressing these hazards. But in order for workers to feel secure in
bringing hazards to their employer’s attention, they must have confidence that they
will not lose their jobs or face other types of retaliation for doing so. All too often,
fear of retaliation for “rocking the boat” leads workers to stay quiet about job haz-
Zrdsi gometimes with tragic results, as we saw with the Massey mine explosion in

pril.

Unfortunately, the anti-retaliation protections under the OSH Act for workers
who raise job safety concerns or exercise their other rights under the law are woe-
fully inadequate and fall far short of the protections offered under many other anti-
retaliation laws—including, ironically enough, laws enforced by OSHA. The U.S.
Government Accountability Office (GAO) surveyed seventeen whistleblower statutes
enforced by OSHA and found that the OSH Act contains much weaker whistle-
blower provisions than these other federal laws.4

Four weaknesses are particularly problematic: (1) the OSH Act’s short statute of
limitations for filing whistleblower complaints (30 days); (2) the absence of prelimi-
nary reinstatement while cases are proceeding through the system; (3) the lack of
an administrative process for hearing cases; and (4) the absence of a private right
of action for workers to pursue their own cases before the agency or in federal court
in situations where the Secretary of Labor fails or chooses not to act, which all too
often is the case.> These statutory shortcomings leave workers with little or no re-
course when they face retaliation for reporting hazards or injuries or exercising
their other rights under the law. This undermines the OSH Act’s encouragement of
full and active worker involvement in workplace safety and health.

H.R. 5663 would correct these shortcomings and bring the OSH Act’s anti-retalia-
tion provisions into the mainstream of other whistleblower laws. The bill extends
the statute of limitations for filing complaints from 30 days to 180 days, putting the
OSH Act on par with the Surface Transportation Act and other major anti-retalia-
tion laws. The bill establishes an administrative process for handling retaliation
cases, similar to other whistleblower laws, so that the Secretary of Labor is not re-
quired to go to court to pursue these cases but can handle them administratively.
The bill establishes timeframes for processing cases, and gives workers the right to
pursue their cases before an administrative law judge or court if the Secretary of
Labor delays action or chooses not to pursue the case. The bill makes clear that the
anti-retaliation protections apply to the reporting of an injury or illness, which is
important given the chronic underreporting problem and the prevalence of employer
practices and policies to discourage reporting.® And, H.R. 5663 codifies workers’
right to refuse hazardous work, a long-established right that was upheld by the U.S.
Supreme Court decades ago. Whirlpool Corp. v. Marshall, 445 U.S. 1 (1980).

Workers who raise safety and health concerns or report injuries should be pro-
tected against retaliation for doing so. H.R. 5663 will update and strengthen the
anti-retaliation provisions in the OSH Act and bring these protections up to par
withdother anti-retaliation laws. Again, this is a much-needed change that is long
overdue.

3Dan Barry, et al., “2 Mines Show How Safety Practices Vary Widely”, N.Y. Times (April 22,
2010). See also Peter Kilborn, “In Aftermath of Deadly Fire, a Poor Town Struggles Back,” N.Y.
Times (Nov. 25, 1991) (workers at the Imperial Food chicken processing plant, where 25 workers
died in a fire, did not raise safety complaints because they feared losing their jobs).

4 Government Accountability Office, Whistleblower Protection Program: Better Data and Im-
proved Oversight Would Help Ensure Program Quality and Consistency 50-65 (Jan. 2009).

5 According to data provided by OSHA, in FY 2009, federal OSHA received 1,280 section 11(c)
discrimination complaints, and completed action on 1,173 cases. Only 15 of these cases were rec-
ommended for litigation and another 246 settled. Eight hundred thirty-four of these cases were
dismissed by the agency, of which 104 were appealed by complainants to the OSHA National
Office. Of these 10 were remanded back to the regions for rehearing. Of the cases that are found
meritorious by investigators, few are actually litigated by the Solicitor of Labor (SOL). In FY
2009, four of the 15 case recommended for litigation went to court. Since FY 1996, only 32 law-
suits were filed out of 467 cases referred by OSHA to SOL for litigation.

6See GAO, Workplace Safety and Health: Enhancing OSHA’s Records Audit Process Could
Improve the Accuracy of Worker Injury and Illness Data (Oct. 2009).
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3. Abatement of Hazards During Litigation

Under the OSH Act, when OSHA issues a citation to an employer, OSHA sets a
date by which the employer must correct the violation, i.e., correct the problem that
led to the citation. The vast majority of employers fix the problem and do not chal-
lenge OSHA’s citation. But if the employer does challenge the citation, the abate-
ment period is tolled while the case is pending, which can take years. In the mean-
time, unless the employer decides to correct the problem on its own, workers con-
tinue to be exposed to the hazard, putting them at risk of harm.

Under the Mine Act, mine operators are required to abate violations even if they
challenge the citation itself. The same is true under the state OSHA program in the
state of Oregon. To our knowledge, these provisions have worked smoothly, and em-
p}llqyers have been able to comply with these requirements without significant hard-
ship.

H.R. 5663 would incorporate this abatement requirement into the OSH Act. Ex-
cept for violations that are designated “other than serious,” the period for abating
the hazard would begin to run upon issuance of the citation, and would not be tolled
in situations where an employer decided to challenge the citation before the Occupa-
tional Safety and Health Review Commission. This provision will better assure that
workers are protected from hazards while litigation is ongoing.

The legislation provides a safety valve for those situations where employers be-
lieve the abatement requirement would cause great hardship. H.R. 5663 establishes
an expedited procedure through which employers may seek a stay of the abatement
requirement before the Review Commission. The Commission is authorized to stay
the abatement requirement in those instances where employers are able to dem-
onstrate a substantial likelihood that they will succeed in challenging the citation,
that worker health and safety will not suffer in the interim, and that the employer
will suffer irreparable harm absent a stay. These factors are comparable to the fac-
tors for obtaining a stay under the Federal Rules of Civil Procedure. They provide
a fair and expedited process for employers to have their day in court, while ensuring
that workers are protected from possible harm.

Amending the OSH Act to require employers to abate hazards during litigation
is a significant improvement over the current law. This provision will enhance work-
er protections while providing employers due process to seek a stay in appropriate
circumstances. We strongly support this provision and urge its adoption.

4. Victims and Family Members Rights

H.R. 5663 enhances the right of victims and family members to participate in the
OSHA enforcement process. Victims and family members would have the right to
meet with OSHA investigators, receive copies of any citations, and to be heard be-
fore any settlement is reached. We believe these measures are important and appro-
priate. Victims and family members have a keen interest in the OSHA proceedings
surrounding workplace injuries and fatalities, and they deserve information and the
right to be heard.

Conclusion

The improvements to the OSH Act in H.R. 5663 are urgently needed to strength-
en the job safety law and protect workers from harm. The bill will help deter viola-
tions of the law, bring about greater compliance, and better protect workers who ex-
pose job hazards and exercise their rights. We urge the Committee and the Congress
to approve the legislation without delay. Again, thank you for the opportunity to tes-
tify today. I would be happy to respond to any questions.

FEDERAL OSHA AND STATE OSHA PLAN INSPECTION/ENFORCEMENT ACTIVITY, FY 2009

Federal OSHA State plan OSHA
Inspections 39,057 61,310
Safety 33,256 48,221
Health 5,801 13,089
Complaints 6,675 8,612
Programmed 24,336 39,676
Construction 23,952 26,245
Maritime 338 47
Manufacturing 7,312 9,998
Other 7,455 25,020
Employees Covered by Inspections 1,332,583 3,011,179

Average Case Hours/Inspection:
Safety 18.5 16.1
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FEDERAL OSHA AND STATE OSHA PLAN INSPECTION/ENFORCEMENT ACTIVITY, FY 2009—Continued

Federal OSHA State plan OSHA

Health 348 27.0
Violations—Total 87,491 129,289
Willful 395 171
Repeat 2,750 2,046
Serious 67,439 55,090
Unclassified 10 14
Other 16,697 71,456
FTA 200 512
Penalties—Total ($) 94,981,842 59,778,046
Willful 13,537,230 3,466,130
Repeat 10,644,022 3,594,205
Serious 65,072,944 43,018,854
Unclassified 128,000 131,500
Other 3,907,648 7,390,658
FTA 1,691,998 2,176,699
Average Penalty/Violation (§) 1,086 462
Willful 34,271 20,270
Repeat 3,871 1,757
Serious 965 781
Unclassified 12,800 9,393
Other 234 103
FTA 8,460 4,251
Percent Inspections with Citations Contested 7.1% 13.1%
Source: OSHA IMIS Inspection Reports, FY 2009
OSih Fatl A
: atal- verage Median Ini- ~ Median Cur- ~ State or Fed-
State ity Investiga-  Total fen- Total Penalty ) Penalty?  rent Penalty? eral Pro-
e e T TG S
2009!
Alabama 20 298,010 14,901 12,250 6,900 Federal
Alaska 5 21,900 4,380 4,200 2,975 State
Arizona 17 164,995 9,706 16,500 10,500 State
Arkansas 15 166,675 11,112 5,500 5,500 Federal
California 160 1,640,385 10,253 11,655 9,260 State
Colorado 11 278,400 25,309 15,000 12,000 Federal
Connecticut 8 42,475 5,309 10,000 6,300 Federal
Delaware 3 42,040 14,013 4,000 2,520 Federal
Florida 81 643,166 7,940 7,500 6,400 Federal
Georgia 43 376,205 8,749 11,300 7,000 Federal
Hawaii 6 28,625 4771 2,938 2,938 State
Idaho 5 54,350 10,870 7,500 7,500 Federal
lllinois 52 129,315 2,487 4,625 4,500 Federal
Indiana 42 172,913 4,117 6,000 5,250 State
lowa 21 246,900 11,757 5,175 3,000 State
Kansas 12 178,550 14,879 7,400 7,000 Federal
Kentucky 31 125,275 4,041 3,250 2,000 State
Louisiana 48 99,215 2,067 3,625 2,750 Federal
Maine 6 14,160 2,360 3,750 2,500 Federal
Maryland 20 90,676 4,534 6,763 4,073 State
Massachusetts 23 148,200 6,444 11,750 7,000 Federal
Michigan 28 142,090 5,075 6,300 5,400 State
Minnesota 14 260,600 18,614 26,600 26,200 State
Mississippi 14 106,360 7,597 10,150 6,780 Federal
Missouri 20 117,125 5,856 8,838 5,250 Federal
Montana 5 13,000 2,600 2,500 2,500 Federal
Nebraska 16 312,737 19,546 12,550 1,875 Federal
Nevada 11 93,100 8,464 9,100 5,950 State
New Hampshire ..o 3 3,500 1,167 17,000 17,000 Federal
New Jersey 39 201,567 5,168 3,000 3,000 Federal
New Mexico 6 23,200 3,867 7,800 7,800 State
New York 53 625,632 11,804 5,400 4,800 Federal
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OSih Fatl A
: atal- verage Median Ini- ~ Median Cur-  State or Fed-
State ity Investiga-  Total fen- Total Penalty ) Penalty?  rent Penalty? eral Pro-
oA B i
2009!
North Carolina .. 54 171,245 3,171 4,650 4,063 State
North Dakota ... 4 27,962 6,991 5,825 5,063 Federal
Ohio 39 134,895 3,459 7,000 5,175 Federal
Oklahoma 25 281,150 11,246 10,000 6,000 Federal
Oregon 25 79,250 3,170 5,000 5,000 State
Pennsylvania 43 262,315 6,100 5,850 4,388 Federal
Rhode Island 4 7,900 1,975 11,025 10,075 Federal
South Carolina .. 17 13,745 809 3,000 2,375 State
South Dakota ... 3 7,605 2,535 4,200 2,730 Federal
Tennessee 42 195,920 4,665 5,400 5,400 State
Texas 167 1,562,851 9,358 6,000 5,000 Federal
Utah 14 21,600 1,543 2,750 1,250 State
Vermont 2 5,250 2,625 5,250 5,250 State
Virginia 36 678,652 18,851 14,000 10,000 State
Washington 32 77,625 2,426 1,600 1,600 State
West Virginia .....cooocooeeveevereereneiisesiieenns 10 242,880 24,288 5,400 4,450 Federal
Wisconsin 23 110,045 4,785 5,550 3,820 Federal
Wyoming 8 33,156 4,145 4,625 4,250 State
National Median State Plan States ..... 6,338
National Median Federal States .......... 6,750
Total or National Average? ... 1,450 11,118,267 7,668

LOSHA IMIS Fatality Inspection Reports, FY 2009. Report was issued on January 7, 2010.

2Median initial and median current penalties on FY 2009 fatality investigations provided by OSHA on April 14, 2010.

3Under the OSHAct, states may operate their own OSHA programs. Connecticut, lllinois, New Jersey and New York have state programs cov-
erinkg state and local employees only. Twenty-one states and one territory have state OSHA programs covering both public-and private-sector
workers.

4National average is per fatality investigation for all federal OSHA and state OSHA plan states combined. Federal OSHA average is $8,152
per fatality investigation; state plan OSHA states average is $7,032 per fatality investigation.

COMPARISON OF ANTI-RETALIATION PROVISIONS

Statute of limi- Preliminary rein- Right to get

Statute tations statemwent hZﬂ'%‘% ggé?tre
Federal Railroad Safety Act (amended 2007) 180 days Yes Yes
Consumer Product Safety Improvement Act (2008) .. 180 days Yes Yes
Surface Transportation Assistance Act (1982, amended 2007) 180 days Yes Yes
Aviation Investment And Reform Act (2000) 90 days Yes Yes
Sarbanes-Oxley (2002) 90 days Yes Yes
Patient Protection and Affordable Care Act (2010) .....cccoovvvvevererrerirniennne 180 days Yes Yes
Clean Air Act (1977) 30 days Yes Yes
Mine Safety and Health Act (1977) 60 days Yes Yes
OSH Act (1970) 30 days No No

Chairman MILLER. Mr. Stewart, again, thank you. Mr. Roberts
referred to your courage.

I made the statement at the end of the hearing in Beckley that
this is an official oversight hearing, this is a continuation of our in-
vestigation, and that people ought to understand that any actions
of intimidation are an action against obstructing the official duties
of this congressional committee. But thank you very much for being
here.

I was always mystified when I first started working in my home
town. I grew up in a refinery town, and there used to be a big clock
out in front, or a big calendar, and there were always accident-free
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days. When I got inside the refinery over a number of years, work-
ing there in the summer and after school and different times, I was
always amazed when you would see people get just crushed, and
the next day I would look at the clock to see if it was up there that
we lost a day here. And I would say, “What happened to that guy?”
And they would say, “He is here, he is on site.” They had him show
up. They got him to the county hospital, and he is back on site, but
he isn’t on our team anymore because he can’t walk or whatever.

So I always thought that was a little bit misleading, but I always
look at it when I visit the different refineries, and they are still
doing it. But thank you for being here.

It just amazes me, there is nothing corporations fear more than
shareholders with power or workers with power. They just can’t get
over the idea that maybe—they keep talking about their obligation
to the shareholders and their care for their workers, and yet they
just don’t want them to have any power, not even to be able to stop
an unsafe workplace.

Mr. Grayson, let me ask you a question here. As I look through
your data and your Safe Performance Index, when I look at the
longwall mines, and I think there were 40 longwall mines, is this
the universe of longwall mines? Are there more?

Mr. GRAYSON. Yes, sir, that is correct. There were 40 longwall
mines that were active. There are two others in—and one that was
not yet active.

Chairman MILLER. So of the active ones in 2009, a quarter of
them essentially had no withdrawal orders at all during that cal-
endar year.

Mr. GrRAYSON. That is approximately correct, yes, about a quar-
ter.

Chairman MILLER. And when you get down to number 22, before
you get to six withdrawal orders.

Mr. GRAYSON. Number 22.

Chairman MILLER. I think it is 23. Shoal Creek, is it? You get
down to Shoal Creek, which I think had five, and the next one has
six. And then you get down to the bottom of this 40, and you get
56 withdrawal orders in one calendar year, and that is the Massey
mine. So one thing, apparently it is possible to operate a mine
without a withdrawal order.

Mr. GRAYSON. Oh, yeah.

Chairman MILLER. A quarter of them are doing that, and we are
dealing with a substantially small number.

Mr. GRAYSON. Of all the 82 mines, 20 of 21 did not have an order
of the top 25 percent. Of the top 25 percent mines, 21 of them out
of 84 is what it was because there were two duplicate mines, but
20 out of 21 had no orders.

Chairman MILLER. And your Safe Performance Index is designed
to provide intensity levels as to the seriousness of these various in-
cidents; is that correct? I am oversimplifying, I am sorry.

Mr. GRAYSON. Yes. The two highest weighting factors are on se-
verity measure, which includes the statutory charges for fatalities
and disabilities. But the highest weight also goes to the orders.

Chairman MILLER. And you think that would help us, as opposed
to the current Patterns of Violation, exactly how?

[The information follows:]
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t is a very seri-

is, i

Mr. GRAYSON. Well, on there, we are getting to the root of the

problem that everyone has alluded to. And that
focusing on a mine that has high injury rates and/or high days that
are lost is imperative to take care of that part of the safety culture.

And then the other part of it is, of course—is the orders, which are
the most severe, if you will, of the conditions that are being found

ous thing to take away the opportunities for fatalities as well. So
and cited. And then S&S would follow after that.
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Chairman MILLER. And so you think that would give a more ac-
curate picture of what is going on in the mines overall.

Mr. GRAYSON. Yes, sir. I think we need both of those.

Chairman MILLER. Thank you.

Mr. Watzman, you said that you are concerned about this, or you
oppose the provisions in this mine where operators pay miners
their full wages if an operator closes an unsafe mine area in antici-
pation of a forthcoming MSHA closure order.

Mr. WATZMAN. Our concern there, Mr. Chairman, is that it will
detract from operators taking preemptive action to address safety
conditions in the mine.

Chairman MILLER. You have a list of operators that would not
close an unsafe area if they had to pay the workers in that area?

Mr. WaTzZMAN. No. I think operators would close an unsafe area
of the mine. In fact, they do that today.

Chairman MILLER. So then which is it? This is a problem or it
isn’t?

Mr. WATZMAN. It is a problem, Mr. Chairman.

Chairman MILLER. For what operators?

Mr. WATZMAN. You have to look at the totality of the legislation.
I don’t think the current staff——

Chairman MILLER. Well, let’s look at this provision for a second.
Is it a problem or isn’t it a problem.

Mr. WATZMAN. I am going to speak to this provision if I could.

The current law sets limits on the period of time under which a
miner must be paid when there is a safety violation when there is
an order issued. It is defined in the statute. The legislation that
you have introduced and is before the committee creates an open-
ended situation where the operator doesn’t always control the out-
come of that situation. The operator has to work with the Federal
Mine Safety and Health Administration to have that order lifted,
and there are no controls we have over the actions of the Mine
Safety and Health Administration. So during the pendency of our
discussions with the agency, we have to continue to pay miners in
perpetuity, and that is a problem for us.

Chairman MILLER. And the operator has the ability in a large
mine to continue to mine coal, because that area may be closed, but
not prevent the operation of the mine; but the worker who has
been exposed to an unsafe work area, he just subsidizes that with
his loss of wages.

Mr. WaTZMAN. Well, that is not always the case, Mr. Chairman.
It depends on how the order is written. The order may apply to a
particular area of a mine or it may apply to its entirety.

Chairman MILLER. I understand that. I am making the point
that the operator may not necessarily—the damage to the miner
may be more severe than the damage to the operator here, but the
miner may not have created the unsafe working condition.

Mr. WATZMAN. Well, I agree with you, but what we want to do
is prevent the damage from either one

Chairman MILLER. I would still like a list where that is a prob-
lem, where they might not close an unsafe area because they might
haife to pay workers. I would like to see the names of the individ-
uals.

Mr. Kline.
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Mr. KLINE. Thank you, Mr. Chairman. Thanks again to our wit-
nesses.

Mr. Stewart, I thank you. You gave very compelling testimony in
West Virginia and you are here again today. You certainly outlined
an unacceptable and untenable situation.

That brings me to Mr. Roberts’ quote when he was talking about
the 41 fatalities. I believe you said, sir, that “we have got to find
out why,” and I couldn’t agree with you more. We have at least
three investigations going on, and we do have to find out why.

Now, Professor Grayson, I want to thank you for your research
in the development of the Safe Performance Index. I think that is
very, very helpful to us. And I hope anything that goes forward as
we continue to work with this legislation will include that. It really
is very, very impressive work.

Mr. Watzman, I am going to sort of turn to you and Mr. Snare
here for just a minute about section 403—I know I have to kind
of dig around in here—403, the Underground Coal Miner Employ-
ment Standard. It says, “In general, an operator of an underground
coal mine may not discharge or constructively discharge a miner
who is paid on an hourly basis and employed in an underground
coal mine without reasonable job-related grounds based on a failure
to satisfactorily”—and so forth, that section of the bill.

This does appear to create a brand new employment standard,
not for all mine workers, but just for underground coal operations.
And that sort of raises the obvious question of why this provision
singles out underground coal miners from protection while exclud-
ing all other workers in the mine industry.

But it really bothers me a little bit that this provision nullifies
the at-will employment doctrine that is an important component of
all of our Federal labor laws.

Do you have any comments about these provisions and what this
may mean for mine operators?

Mr. WATZMAN. Mr. Kline, we share your concern as to the impact
this has on the at-will employment doctrine. Quite honestly, we
don’t know why this is here. We don’t see the necessity for creating
a special category of protection for underground coal miners as op-
posed to the rest of the workforce. This is one that we hope over
time to be able to have further discussion with the authors of the
bill to understand the necessity, the need for this, and hopefully
work with them to try to come to a resolution once we better un-
derstand the need.

Mr. KLINE. Okay. Thank you.

I had a follow-on question for Mr. Snare, but instead I am going
to pick up on the Politico article that ran this morning, “Danger on
the Hill,” the one Dr. Price referred to. And the article says, “Work-
place safety experts say that if Congress were a private sector busi-
?ess it would be at risk for a massive fine from government regu-

ators.”

My question is, under 5663, the language that we are looking at
here, does it appear to you that OSHA would have the ability to
shut down the entire congressional complex in order to achieve
abatement if it were to apply to Congress?

Mr. SNARE. Well, Congressman Kline, I think your question real-
ly illustrates the problems and concerns generally that we have
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raised with this particular bill. I mean, what is the way that is
going to force Congress to address these particular issues? There
were 6,300 hazards—I saw the same article—a quarter of which
were involving life-threatening or potential fatalities. What is the
best way at the end of the day to resolve those hazards and make
the job site safer? It is to work in a cooperative spirit in some kind
of way to set up a mechanism by which to resolve it cooperatively,
or to come in with litigation, issue an immediate abatement order
and essentially then put the onus to somehow try to shut down
Congress.

You heard the questions from Congressman Price to Solicitor
Smith as to who they are going to go after in terms of an officer
or director. There are all sorts of problems with this. And again,
it is a recipe for confusion in my judgment.

Mr. KLINE. Thank you. I am sure that there are probably mil-
lions of Americans who would applaud shutting down the entire
complex, and maybe some of us on some given days. But it does
raise sort of an interesting question if you look at this in the con-
t}elxt of other businesses, you can shut down an entire complex over
this.

Mr. Chairman, I know we are running out of time and we have
some members who would still like to ask questions, so I will yield
back the balance of my time.

I am sorry, did you have a comment.

Ms. RHINEHART. I was just hoping that I could just make a com-
ment in response to both of your points.

Mr. KLINE. Absolutely.

Ms. RHINEHART. The first, in regard to the just cause provision
that the legislation puts in place for underground coal miners and
the fact that that changes the at-will employment situation, that
is right. And Congress does that all the time when Congress de-
cides that there is an important public policy reason behind that,
when it decides that workers need be to protected in a different
way than the at-will standard. So that is not unusual that Con-
gress makes a determination——

Mr. KLINE. That doesn’t necessarily mean it is right for this.
That was my question to Mr. Snare.

Ms. RHINEHART. I wouldn’t say it is right, but it is certainly not
unprecedented. Congress does that all the time.

And in terms of OSHA shutting down Congress, the point in the
legislation is to require employers to fix hazards, not to have OSHA
shut down businesses. The point is on fixing the hazards. So the
legislation applies

Mr. KLINE. Well, thank you. If I can just interrupt for a minute.
There is a provision, though, for shutting them down. So I realize
that it is somewhat of an absurd example that was brought forth
in Politico, but it does underscore the point that you can shut down
a complex, and shutting down Congress is kind of another issue.
I yield back.

Chairman MILLER. Ms. Woolsey.

Ms. WOOLSEY. So some of you will be pleased to know that the
enlarged PAWA bill actually covers all public employees, so that
would be the step before including congressional offices. While con-
gressional offices are covered by national labor relations and all
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other wage and hour laws now, so we can go the next step, and we
will one of these days.

Mr. Snare, tell me, who is the coalition? What is it made of? Who
are these people, by name, who actually believe—believe—that dur-
ing bad economic times that our workers are expendable, that we
don’t need to protect them from hazards and death and poor work-
ing conditions? And also, part of it is that these workers, the coali-
tion, do they believe that a 1900s-type of operation of mines is the
way to take care of workers? I mean, who are these people? Can
you give us a list of them?

Mr. SNARE. I am happy to, Congresswoman Woolsey, and also
raise an issue with the premise of your question.

The Coalition for Workplace Safety—you can go to our Web
site—is not mysterious. There is a wide variety of trade associa-
tions representing small businesses, large businesses. Examples
would include the Chamber of Commerce, Associated Builders and
Contractors, the Retail Industry Leaders Association. I could name
you—there are probably 30 or 40, and I would be happy to supple-
ment the list representing almost every business in America, both
large and small. It is not just large corporations; it would probably
be single proprietorships. And again, to the premise of your ques-
tSiO? as to how they regard workers, the Coalition for Workplace

afety——

Ms. WoOOLSEY. Okay, fine. But do they know that you come here
in front of us and say that during tough economic challenges, that
you don’t have to take care of your workers?

Mr. SNARE. That is not what I said, Congresswoman, either in
my oral statement or in my written statement.

Ms. WoOLSEY. Well, you did. You said that if we do it right, that
workers are going to lose their jobs.

Mr. SNARE. We are merely raising the issue of the costs for im-
pact, Congresswoman.

Ms. WOOLSEY. Mr. Roberts, I have a question for you. For all of
my understanding of things, why isn’t every single miner a mem-
ber of your union?

Mr. ROBERTS. I would be glad to support that legislation.

Ms. WoOLSEY. What are the operators doing that keep them from
having—is something happening that keeps them from being able
to unionize?

Mr. ROBERTS. I would, just by way of example, use the Upper Big
Branch mine, if I might. Those miners had three attempts to join
a union there. The first vote that was held there was a tied vote,
and unions lose on all ties. But not only is the CEO of this com-
pany a violator of every health and safety law imaginable—and
every environmental law, by the way, he has had some of the worst
environmental situations in the history of mining—he is also a very
willful violator of the labor laws in this country.

At the first vote at Upper Big Branch that ended up in a tie, he
made it clear to those workers, your choice here is not whether you
are union or not, your choice here is if you vote for the union, I
am shutting this mine down. So he gave the workers a choice of
having a job or not having a job. And we see that frequently, but
very much so with this particular company that has had such a ter-
rible health and safety record.
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Ms. WOOLSEY. So, Mr. Stewart, “Goose,” I would like you to
speak to this question of mine.

Mr. STEWART. Okay. I was there during those organizing drives.
And Mr. Roberts is correct. The CEO, Mr. Blankenship—he prac-
tically lived at that mine—had closed-door meetings with the em-
ployers—the union does not have that right. He would have dia-
grams and he would explain, here you get all these things from
Massey, over here you get nothing from the union. He would make
it look like they were going to starve if they voted a union in.

Plus they would give out extraordinary bonuses. They would take
his men on trips to Dollywood, Busch Gardens, other places. I
never participated, I want to make that clear. And he would threat-
en to shut the mine down. I would try to tell those guys, “He can’t
shut this mine down, that is not up to him,” but they believed
these things. And he would hammer into them day after day. And
he would get enough of them convinced—because they would look
up to him like a father figure is what I thought—and they would
say, “Oh, he is right, he wouldn’t lie to me.” So he would sway
enough votes to stop them from voting in the UMWA. So that is
part of how an organizing drive works in the world of Massey.

Ms. WOOLSEY. I have used all my time. May I ask one more
question?

Chairman MILLER. Finish your question.

Ms. WooLsey. All right, just quickly. So following the accident,
do the workers still believe Mr. Blakenship is the good father?

Mr. STEWART. No, ma’am, I personally don’t think so; at least a
lot of them that did before don’t. But I know for a fact, since the
accident, they still blatantly flaunt the laws.

I know of one boy personally, he has already quit a Massey mine
and went to a UMWA mine—there happens to be jobs available
now. That hasn’t always been the case. You either worked for them
if you had a job or you didn’t work. And so they abused that fear
part. Yet this boy was getting low air ratings on the section in
which he was working—same thing we got at UBB all the time—
and he was told to put it in the fire boss book as correct, and he
refused to do it. So he quit. He was able to secure another job.

But things like that, that is just another example of how they
just blatantly flaunt the law.

Ms. WooLSEY. Thank you so much for your honesty with us.

Chairman MILLER. Mr. Guthrie.

Mr. GUTHRIE. Thank you, Mr. Chairman. I will be real brief, and
then I am going to yield real quick.

I think Ms. Rhinehart said $965 is the top fine for a fatality. And
I agree, I think we need to look at that. But I also don’t think that
it was implied that businesses calculate $965 versus the life of
somebody working when you put them in unsafe positions based on
a low fine. I don’t think businesses go out every day and try to put
people into bad positions.

The other one is, Mr. Roberts, you said if you want to stop the
lawbreakers—which is true, you just listed a whole set of laws that
Massey, you said, has violated—which I am taking your word for
it—and there are also 31 or 41 fatalities. So the questions we are
really asking and we are trying to sort out here is, we have this
incident that happened, it is a tragedy, where laws are on the
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books not enforced; and if not, let’s enforce those, because not only
d01é1 Htkis law look at this mine, it also expands other things at

But I am going to yield to my friend from West Virginia because
we are almost out of time.

Mrs. CaprTO. Thank you.

I would like to ask Mr. Grayson, in your testimony, you talked
about we need to facilitate the creation of a safety culture of pre-
vention of hazardous conditions. A safety culture being across the
board, not just the operator, but the miners themselves, the en-
forcement, MSHA and others that enforce the laws.

From what you have heard today, we have had a lot of emphasis
on Patterns of Violations and addressing how to create this culture
of safety. In your opinion, does this bill adequately address the
other issues; for instance, individual miner training of MSHA in-
spectors, and all the things that there have been some questions
about that you probably use as your risk assessment as well?

Mr. GRAYSON. Honestly, I can’t address that one, especially about
the training MSHA inspectors. That is an internal problem, obvi-
ously, that they have to solve, and I think they probably will solve
it, but that is kind of a distinct issue. And the culture it is looking
at is building a culture of safety, but it is a preventive-type culture.
And I do see this process of remediation, once you have been identi-
fied as a high-risk mine, building that kind of a culture over a pe-
riod of four quarters, those valuation points.

Mrs. CApITO. Thank you.

Mr. Roberts, Mr. Rahall asked an interesting question in the last
panel about the inspection site of an explosion turning into like a
police scene and excluding anybody except the inspectors who are
on the team to actually do the investigations.

Now, you actually went into the Upper Big Branch mine. I would
like to know, A, what you learned and your impression of what he
posited out there? But the other thing, it has been kind of the topic
of conversation in West Virginia, who should be participating in
these inspections, who should be allowed in? What is your opinion
on that?

Mr. ROBERTS. Well, I think you have two possibilities to look at
there, Congresswoman Capito. One is what the

current law says, and whether or not we would want to go to
something similar to what Congressman Rahall is suggesting.

The current law allows for the miners themselves to determine
a representative. And it is over and above whether it is a union
mine or non-union mine. The miners at Upper Big Branch after
this explosion designated the UMWA to be their representative.
The law allows us as their representative to be a full participant
in this investigation, or at least we think the law says that, which
clearly allows us to go underground with the Federal and State in-
spectors and do everything and anything that they are doing.

I was listed, by the way—it is one of the things that Mr.
Blakenship failed to mention in his attack on allowing me to go un-
derground. I would mention that I have had 39 years’ experience
in this business, been in probably as many coal mines as just about
anybody has. So to suggest that Cecil Roberts shouldn’t go in this
mine, I was listed as one of the representatives when that was
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given to MSHA, so I could be up there every day if I wanted to and
go into this mine every day with the Federal and State inspectors.

And by the way, it was his idea to allow, as he called—I forget
how he termed it—for others to go in this mine, he wanted to go.
And then at the last minute his public relations people decided it
was better to say we shouldn’t allow anybody in the mine. He
didn’t go. Even his own people thought he was coming the day I
was there.

So the law currently says that representative miners clearly can
be a full participant in the investigation, which I took advantage
of that. Whether or not we could ever get to the point where we
could make this MSHA making the mine over, I think they actually
have, I believe, the authority to do that if they elected to do it. But
the problem they have is obvious, that they would have to bring
people in there to run the ventilation, they would have to bring
people in there to make sure the electricity was on—I am talking
about the government would. That inhibits going to a police state.
And that is the problem with that approach.

Mrs. Capito. Well, I think the bottom line for you and for me
and everybody in this room is we want the answers, we want accu-
rate answers to address this problem. So thank you very much.

Mr. GUTHRIE. Thank you, I yield back.

Chairman MILLER. Mr. Holt.

Mr. HoLT. Thank you, Mr. Chairman. And thank you again for
holding these hearings.

Professor Grayson and Counsel Rhinehart, you have presented a
very effective use of statistics. And Mr. Roberts, you bring the his-
tory of mining and mine regulation alive.

Thank you for excellent testimony. And your powerful story
about the young yet not yet certified miner is a story everyone in
this country should hear.

As someone who grew up in West Virginia and was raised with,
from my earliest memory, admiration for the courage and the work
ethic of miners, I have to tell you, Mr. Stewart, Goose, you are an
embodiment of courage. Thank you for what you do, but especially
thank you for what you have done today. Not easy, I am sure.

With that, let me yield any remaining time to my colleague from
West Virginia, Mr. Rahall.

Mr. RAHALL. I thank the gentleman for yielding.

Let me just follow up and commend Mr. Stewart, as well, for
your courage and taking the time, being with us today.

In your testimony, you said it so well. You said, “This bill must
pass to keep coal companies honest or to make them pay the price
for their unscrupulous behavior.” Here is the most important line:
“Partisanship needs to be set aside on this legislation because
human lives are at stake.”

You said that, Goose. Thank you for saying that. Because it is
often a fear in this contentious election year that these efforts may
morph into a political exercise, those harshly against it, knowing
that they have the party of “no” in the other body to stop whatever
may pass this body. And I hope that is not the case. We owe more
to the miners who perished at UBB than to use this issue as any
political talking point.
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So I hope, Mr. Watzman, Mr. Roberts, UMWA and NMA will re-
main engaged with this committee, remain engaged with the staff
of this committee who worked so long and hard on this bill, who
have been on the scene, who were on the scene the morning after
UBB happened, who have the knowledge, the expertise, have been
around in the agencies and been around this Hill for decades. Let’s
put it that way.

I hope you will remain engaged with them, resist the inertia that
too often comes in election years to retreat into partisan corners,
or each Member offer their own proposal, pitting one Member’s pro-
posal against another. I hope we don’t get into that. And I hope you
will agree that you will help us do that work together.

I am not saying every point in this bill, every part of this bill is
perfect. I am not saying that at all. But I do think it is the vehicle
that we need to be engaged with. And I would hope all parties
would allow us that opportunity.

Let me ask a specific question and allow both of you, since I
mentioned your names, to comment on my initial point. But any-
way, I appreciate the concern, especially you, Mr. Watzman, have
about the good actor operates and not being penalized by the provi-
sions of this particular bill.

But my question is, what about the good actors who are penal-
ized when bad actors break the law, cut corners, and are allowed
to get away with it?

I heard it this past weekend. I was at a mine site in my district
this past weekend where safety violations are few and far between,
and they are inspected by the same inspectors as the other guy
where the disaster occurred, just down the road from the UBB.

So should we just be turning a blind eye to those bad actors who
allow miners to die for the sake of their own competitive advantage
in the market?

Mr. WATZMAN. Thank you, Congressman. And I think the short
answer is absolutely not. We should not be turning a blind eye to
that. The law should be enforced, and it should be enforced to its
fullest extent. We shouldn’t condone the actions of anybody who is
intentionally violating the law.

It is a very strong law. The agency has the tools, and we encour-
age them to use those tools. Mine safety should not create a com-
petitive advantage for one operator as opposed to another. That is
something that we have never talked and argued for, nor will we
ever. Mine safety should come first and foremost.

And to your earlier point, let me assure you that we will be en-
gaged. We have met with your staff, we have met with the com-
mittee staff. I think we have had good, open, honest discussions
about the legislation. My statement identifies areas where we
think there are areas of agreement with some wordsmithing
around the edges.

I mean, the pattern-of-violation system, as it currently exists,
does not work for anybody. It doesn’t work for the miners, it
doesn’t work for the mine operators, it doesn’t work for the agency.
It is not transparent. No one understands it. No one knows how
you work your way through it, how you get off it.
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So there are areas where we think that there can be agreement.
And we pledge to work with you and the other members of this
committee to reach that agreement.

Mr. RAHALL. Thank you.

Cecil?

Mr. ROBERTS. Well, you have our commitment, Congressman, to
Kork to find acceptable resolution to any problems that might exist

ere.

But to answer your question about these operators who are cut-
ting corners and putting their miners at risk, selling their coal
cheaper into the marketplace, one of two things will happen here:
Either the operators who are investing heavily in health and safety
and protecting their workers and spending money on mine rescue
and safety programs are going to have to quit spending that money
to compete with these people over here, or we are going to raise
these people up.

That is the choice that Congress faces here today, in my opinion:
We are either going to have to bring these people up to this stand-
ard here, or everybody is going to fall right here. Because you can’t
ask people to try to stay in business, they won’t be able to, so as
long as more and more people are allowed to compete on this basis.

Mr. RAHALL. Mr. Snare, let me ask you one quick last question.
Should any worker in the United States of America today have to
put their life in jeopardy to earn a livelihood?

Mr. SNARE. No, Congressman.

Mr. RAHALL. Thank you.

Chairman MILLER. Mr. Altmire?

Mr. ALT™MIRE. Thank you, Mr. Chairman.

Mr. Watzman, I talked during the first panel, you may have
heard, about the regional enforcement with regard to MSHA. And
I was wondering, in your experience, do you see a difference in the
strength of enforcement among different regions?

Mr. WATZMAN. I don’t think it is so much a question of the
strength of enforcement. It is a difference in terms of application
of the standards and how a particular inspector within a region or
a field office supervisor or a district manager interprets the regu-
latory requirements, as opposed to those same individuals in a dif-
ferent region. I mean, you see variability across the MSHA dis-
tricts, where one will have a very high S&S rate for the operations
under their purview, and another one will have an S&S rate that
is significantly lower.

So I think it is more an interpretive question. Many of these reg-
ulations are subjective. I mean, we don’t work in a black-and-white
environment; much of it is gradients of gray. And it is the interpre-
tation of the individual as to whether or not a violative condition
exists.

Mr. ALTMIRE. Thank you.

Professor Grayson, in your work with the commission that you
chaired, what were your findings on that?

Mr. GRAYSON. We had 72 recommendations altogether, but the
heart of entire document was that we need to build a culture of
prevention and do everything right from top to bottom. Everybody
in critical tasks must perform them well. Just like Mr. Stewart is
saying. I mean, it has to be done.
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Once you do that, your S&S citations, your order rates, your inju-
ries all go down, and the productivity can be maintained.

Mr. ALTMIRE. Did you find—you talked earlier about the top per-
forming mines.

Mr. GRAYSON. That was not part of that commission. All we did
is look at the

Mr. ALTMIRE. Well, I understand that. But in your experience, is
there a regional cluster of top-performing mines? Is there a dis-
parity that exists?

Mr. GRAYSON. I did not try to regionalize that. But, from the
analysis I did do, it looked like—without doing the statistics on it,
it looked like the western mines tended to be performing better in
general, I mean, the top level.

Mr. ALTMIRE. Uh-huh. And was the reverse true anywhere in the
country, where there was a region that had more work to do than
others?

Mr. GRAYSON. As I recall, it probably was southern West Vir-
ginia, eastern Kentucky.

Mr. ALTMIRE. And I would ask Professor Grayson and then Mr.
Watzman and any other panel members who may want to com-
ment, do you believe that there is a relationship between profits
and safety, so that if you are more or less safe as a mine, that that
is going to inversely affect your profits?

Mr. GRAYSON. I have done a research study in the past and did
not use profits but rather productivity, so tons per employee hour.
And what we found in that study—and it was a pretty good-sized
study—there was a direct negative correlation for higher produc-
tivity and lower severity measure in the large mines and very large
mines. It wouldn’t wash out statistically in medium-sized mines, 50
to 100. And in the small mines, as the productivity went up, the
se\errity measure also went up. So, the more production, the less
safe.

Mr. ALTMIRE. Mr. Watzman?

Mr. WatzmAN. Well, I think the age-old saying goes that a safe
mine is a productive mine, and that is shown time and time again.
Safety violations unfortunately have the potential to lead to acci-
dents, which leads to shutdowns of the operation, whether it is the
operation in its entirety or a particular portion of the mine. So I
think that there is a general understanding that a productive mine
is a safe mine.

Mr. ALTMIRE. Mr. Roberts, did you want to comment?

Mr. ROBERTS. I would tend to agree—well, in fact, I wouldn’t
tend to agree—I absolutely agree that you can look at some of the
most profitable companies in this country, like CONSOL, for exam-
ple, in your area. They have some of the most profitable coal mines
in the United States of America. They invest heavily in health and
safety. They have invested heavily in mine rescue teams. They
have invested heavily in making their mines safe. And they are one
of the most profitable companies in the country.

Mr. ALTMIRE. All right.

Anyone else on the panel? Ms. Rhinehart?

Ms. RHINEHART. I would just add that, in terms of the work-
places that are covered by the Occupational Safety and Health Act,
that the same is true, that the good companies that invest in safety
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have lower injury, illness, and fatality records and lower costs re-
lated to those injuries and fatalities relative to other workplaces.
And so it is a good investment.

Mr. SNARE. Congressman, I can also, just again, just echo Ms.
Rhinehart’s comments. And during my tenure at the Labor Depart-
ment, it was our understanding at the sites that I would visit, em-
ployers that I would visit, those who made the necessary invest-
ments in safety and health were also more productive.

The key is, how do you get to that point, and what are the best
methodologies? Is it providing the necessary assistance so an em-
ployer understands their obligation? That is part of the debate we
are having today.

But, again, I think the bottom-line premise to your question is,
you know, a safe workplace is going to be a productive workplace,
generally.

Mr. ALTMIRE. Professor Grayson?

Mr. GRAYSON. Yeah, one last comment, and that is relating to
the study I described to you. The small mines, so 50 or fewer em-
ployees, tend not to have a resident safety person. They have some-
one who travels around. Whereas large mines have maybe multiple
safety people. They tend to have inferior equipment rather than
new equipment. They can’t afford that, as well, either. And they
tend to work in tougher conditions, and there is a general cultural
difference, too, in those small mines from the large mines. Not all
of them, but——

Mr. ALTMIRE. Thank you.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Kline?

Mr. KLINE. No questions. I just want to thank the witnesses.

Chairman MILLER. Thank you.

I want to thank you very much for coming here, but I would like
to make a couple of—oh, excuse me. Mr. Holt?

Mr. HoLT. Thank you, Mr. Chairman.

I would like to ask Mr. Roberts, considering the importance—I
mean, it is statistically clear that organized union mines are dif-
ferent in the numbers. I am wondering whether you think the
whistleblower provisions of this legislation are good enough, consid-
ering that some mines, many miners are working in nonunionized
conditions.

Mr. ROBERTS. Well, I am reminded of what Eleanor Roosevelt
said in the 1930s after visiting a coal mine—she was in Wheeling,
West Virginia, and went across the river to Ohio and went in a coal
mine in the 1930s. She came out, and she said, “There are only two
ways to protect miners in this country, and that is legislation or
unionization. It is one of the two or both in combination.”

I think that the whistleblower protections in this is a bold step
forward by this Congress if they pass this legislation, and I think
it goes a long ways. But there is still—there is a culture that exists
also in certain parts, particularly southern West Virginia and in
eastern Kentucky, that no one can protect you from Don
Blankenship, the CEO of Massey.

Now, that is their fear. You may keep your job at a protector
mine, but mines have finite lives, some 2 years, some 10 years,
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some 20 years. But once that mine works out, even if you keep
your job there, are you going to be hired by Massey at the next
mine? The fear is you won’t be, and that is the end of your career.

Mr. HoLT. Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Just on that point, Cecil, I think people say, well, why isn’t this
in this law? I mean, I appreciate the doctrine “at will.” I don’t know
where the doctrine came from, but the fact of the matter is, if the
doctrine “at will” puts you in danger, you may want to think about
changing that doctrine.

And, Mr. Stewart, in your testimony, you said, “I worked along
wall in dust so thick I couldn’t see my hand in front of my face.
I couldn’t breathe because of the improper ventilation. I once went
to the assistant coordinator and asked him why we didn’t have
proper air on the long wall face. I was told, ‘It is funny, you are
the only one to say anything about it.’” My response was, ‘That is
because they are too afraid to lose their jobs to say anything.’”

Later in your testimony, you tell us that, “big outfits like Massey
will always find way to fire you, regardless of the laws. That is why
it is important to have the rights to challenge an unfair firing in
an underground coal mine. With the union, you have that right.
Without a union, the bills give the miners protection to fight firings
that are not based on good cause.”

So if the employers have it their way, you couldn’t be fired in
their mine for raising safety issues, but you could be fired for no
reason. It is just a question of the time lag here. Nobody fires you
on the spot.

Mr. STEWART. Right.

Chairman MILLER. They just catch up with you later. Another
day, another week, another circumstance, a different part of the
mine, you are gone. And everybody knows why you are gone.

Mr. STEWART. Exactly. And they use what they call “writing a
man up,” for little or nothing or things they normally wouldn’t
write. They write you up a couple times, they got their paperwork,
and then the next time he is gone. And if he tries to fight it, they
say, “Look, this man has been written up, he has not been per-
forming properly, poor work performance,” and he is gone, you
know, regardless.

I mean, I seen them fire a guy—they went to the section, Chris
Blanchard, in fact, and asked him questions. One question was how
many buggies he had loaded. He was a miner operator, and a good
one. The boy said he didn’t know how many. I ran a miner; I never
knew how many buggies I loaded. I don’t try to count them. You
are concentrating on your job. Anyway, he fired him, said “lack of
interest in his job.”

Chairman MILLER. That is quite possible.

But let me just say this. And I don’t want Members to get too
far away from what took place in Beckley. When you testified, you
stunned not only the members of this committee and people who
are pretty darn familiar with coal mining as to the discussions
about retaliation and intimidation and about warning that the in-
spectors were coming on to the property.

But I just wanted for the record, again, recall for the members
of the committee that your testimony was corroborated by Eddie
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Cook, who was the uncle of Adam Morgan; by Gary Quarles, who
was the father of Gary Wayne Quarles; of Alice Peters, who was
the mother-in-law of Edward Dean dJones; of Steve Morgan, who
was the father of Adam Morgan; and Clay Mullins, who was the
brother of Rex Mullins—all who died in this accident, all who testi-
fied about the problems of intimidation and the fear in their rel-
atives that died here about raising these safety issues with an out-
fit like Massey.

And so we ought not to forget that. The idea that somehow it is
sacrosanct that Massey can fire anybody for no reason at all, that
somehow that protects these miners, their families, is just blown
away by this testimony. And I think it is important that we under-
stand that.

And, Mr. Grayson, I want to thank you for your index. We looked
at it very carefully. And we hope to some extent this legislation
mirrors what you are trying to do and trying to point out.

Because with all due respect to the culture—I have been involved
with British Petroleum for many, many years. When I was chair
of the Resources Committee, my service on the Resources Com-
mittee—Mr. Rahall knows about this—I have had more executives
come into my office over the many years telling me how they are
going to change the culture, and then something blows up, some-
body gets killed, a spill happens, all over the United States of
America.

They can’t change the culture because they really don’t have any
benchmarks. They don’t know what is going on in that place. And
plus, they have a problem: All they want to do is cut costs. Three
independent commissions.

And so this idea that good actors—you know, it wasn’t very, very
long, not long at all, before the CEO of a major oil company, who
is out there in deepwater, said, “We don’t operate that way.” I said,
“Well, you had better differentiate yourself, because you are about
to pay the price.” And sure as hell, that is going on.

And so, with what this country saw unfold, they now want to
know what is the safety factor, what is the culture, if you will.

Now, those operators are all telling us how BP operates, and it
is not consistent, it is not consistent on costs, it is not consistent
on reporting, it is not consistent on worker protection. They have
brought me their posters and said, “Well, anybody can pull the
switch at any time to shut this place down.” Well, apparently they
couldn’t right before the BP accident, because they were afraid of
losing their job, and jobs are hard to come by.

And so, it is easy to talk about, “Well, we are just going to im-
prove the culture.” These laws on the books, they didn’t improve
the culture of Mr. Massey’s operation, Mr. Blankenship’s operation
at Massey. But yet we know when you change the laws, you can
change behavior. Look at driving under the influence, look at seat-
belts. Education, combined with rational penalties, penalties that
people are fearful of, behavior changes.

So I think we have a good beginning with this draft of this legis-
lation. And I want to thank you for your testimony. But these are
critical issues, and these are critical issues that reflect a very com-
plex and an inherently dangerous place. There is a reason why we
address coal mines in this area.



114

But we look forward to continuing to work with you as we craft
this legislation. We would like to move it soon. But we are certainly
open—I have read all of your testimony before coming to this hear-
ing, and I have a lot of underlines and a lot of questions. So we
will pour through that.

Without objection, Members will have 14 days to submit addi-
tional material and questions for the hearing record, which I think
I have another one on intimidation.

Thank you. The committee stands adjourned.

[Additional submissions of Mr. Miller follow:]

July 9, 2010.
Hon. GEORGE MILLER, Chairman,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC.

DEAR CHAIRMAN MILLER: The American Industrial Hygiene Association (ATHA)
would like to take this opportunity to provide comments on your legislation, HR
5663, known as the “Miner Safety and Health Act of 2010. ATHA commends you and
the cosponsors of this legislation for your continued interest in the health and safety
of miners and workers in other workplaces, an issue that impacts every family in
America. We are aware that any legislation amending the Mine Safety and Health
Act and the Occupational Safety and Health Act will undergo considerable discus-
sion. It is our hope that our comments will assist in these efforts.

ATHA is the premier association serving the needs of professionals involved in oc-
cupational and environmental health and safety. We represent members practicing
industrial hygiene in industry, government, labor, academic institutions, and inde-
pendent organizations. AIHA and our members are committed to protecting and im-
proving worker health and safety, and the health, safety and well-being of everyone
in our communities. One of ATHA’s goals is to bring “sound science” and the benefit
of our collective professional experience as practicing industrial hygienists to the
public policy process directed at improving regulatory protections for worker health
and safety.

It is unfortunate that one of the reasons for introduction of this legislation is the
tragedy that occurred at the Upper Big Branch coal mine where 29 workers lost
their lives. It is just as tragic that 11 workers were lost in the Deepwater Horizon
oil rig explosion in the Gulf of Mexico and that just over 5,000 worker deaths are
reported each year in the United States. The number of worker fatalities shows us
the need to put our full attention and resources behind efforts to protect each and
every worker.

ATHA is aware that the major focus of HR 5663 is to amend the Mine Safety and
Health Act and provide major reform in response to serious health and safety con-
cerns raised by miners and their families. As you stated “these reforms would pro-
vide stronger oversight to ensure that employers comply with the law, empower
workers to speak up about safety concerns and give the Department of Labor the
tools it needs to ensure that all workers go home safely at the end of the day”.

While ATHA is supportive of your efforts to reform the Mine Safety and Health
(MSH) Act, we are also pleased you have included within HR 5663 some of the
major reform measures proposed for the Occupational Safety and Health (OSH) Act.
Many of these reforms were found in HR 2067, the Protecting America’s Worker
Act. Introduction of HR 5663 is another in a long line of legislative measures that
attempts to provide the Mine Safety and Health Administration (MSHA) and the
Occupational Safety and Health Administration (OSHA) with a fresh look at various
issues.

With this in mind, ATHA would like to provide the following comments:

Reforms to the Mine Safety and Health Act

The responsibilities of ATHA members fall predominately under the rules and reg-
ulations of the Occupational Safety and Health Act, yet we have numerous members
who work within the context of mine worker safety and health. In addition, ATHA
members work to protect the safety and health of all workers, so our interest in pro-
posals to reform the Mine Safety and Health Act is of importance.

In reviewing the mine reform provisions of HR 5663, AIHA offers our support for
the following reforms to miner health and safety:
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e Making Mines with Serious and Repeated Violations Safe—Criteria for ‘pattern
of violations’ sanctions should be revamped to ensure that the nation’s most dan-
gerous mine operations improve safety dramatically.

e Ensuring Irresponsible Operators are Held Accountable—Maximum criminal
and civil penalties should be increased and operators should be required to pay pen-
alties in a timely manner.

e Giving MSHA Better Enforcement Tools—MSHA should be given the authority
to subpoena documents and solicit testimony. The agency should be allowed to seek
a court order to close a mine when there is a continuing threat to the health and
safety of miners. MSHA should require more training of miners in unsafe mines.

e Protecting Miners Who Speak out on Unsafe Conditions—Protections for work-
ers who speak out about unsafe conditions should be strengthened and should guar-
antee that miners wouldn’t lose pay for safety-related closures. Miners should be
provided protection from dismissal unless the employer has just cause. Miners
should also receive protections allowing them to speak freely during investigations.

e Updating Mine Safety Standards to Prevent Explosions: Outdated standards
need to be updated and new standards on issues such as combustible dust need to
be considered. New monitoring technology needs to be promoted.

e Increasing MSHA’s Accountability—MSHA must assure independent investiga-
tion of the most serious accidents, require that mine personnel are well qualified,
and ensure that inspections are comprehensive and well targeted.

Title VII—HR 5663 Amendments to the Occupational Safety and Health Act

Over the course of the last fifteen years there have been numerous attempts to
amend the Occupational Safety and Health Act. Other than a very few minor
amendments, nearly every attempt ended in failure because of the inability of labor,
industry and other stakeholders to reach an agreement on the kind of changes nec-
essary and how best to make those changes. The result has been the continuation
of an agency agenda that has become nearly impossible to complete. A lack of ade-
quate funding, a shortage of personnel and a standard-setting process that many
believe is “broken” has resulted in a view by most employees and employers, as well
as occupational safety and health professionals, of an agency that was losing its
focus in an attempt to protect workers. It is our hope that the proposed changes
in HR 5663 will alter this view.

Inclusion of several reform proposals in HR 5663 is another in a long line of legis-
lative measures that attempts to provide the agency with a fresh look at various
issues. With this in mind, ATHA would like to provide several comments on the pro-
visions of HR 5663 that would amend the Occupational Safety and Health Act.

SECTION 701. ENHANCED PROTECTION FROM RETALIATION

ATHA supports efforts to provide whistleblower protections to employees reporting
any injury, illness, or unsafe condition to the employer. For those employees who
report such conditions, employees should not face retaliation nor should an em-
ployee be required to perform any employer work if the employee has a reasonable
apprehension that performing such duties would result in serious injury to, or seri-
ous impairment of the health of the employee or other employees.

SECTION 703. CORRECTION OF SERIOUS, WILLFUL, OR REPEATED VIOLATIONS PENDING
CONTEST AND PROCEDURES FOR A STAY

ATHA supports efforts to protect workers by requiring correction of a hazard dur-
ing such time that a citation for a serious, willful, or repeated violation has been
filed yet is being contested by the employer.

However, for those employers who file a notice of contest of the citation and re-
quest a stay of correction of the hazard, ATHA supports language that would provide
the employer with the means to demonstrate likelihood of success on its contest to
the citation, the employer will suffer irreparable harm absent a stay, or a stay will
adversely affect the health and safety of workers.

SECTION 705. CIVIL PENALTIES
SECTION 706. CRIMINAL PENALTIES

There continues to be much debate on whether or not civil and criminal penalties
are adequate to deter health and safety violations. While most employers are “doing
the right thing” with investment in healthy and safe workplaces, there are still too
many who avoid this investment in their workers because they feel the investment
is not worth the cost. It is these employers who must be educated about the benefits
of providing a safe and healthy workplace, and if education does not affect their de-
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cision-making behavior, they must be held accountable for making decisions that in-
jure, kill, or sicken workers.

For many, the minimal penalties for health and safety violations are a small price
to pay and do not affect their decision making. It’s just a small cost of doing busi-
ness.

Over the course of the last ten years, there have been numerous bipartisan legis-
lative proposals to amend the OSH Act to increase the penalty provisions, both civil
and criminal, for those who violate OSHA rules and regulations that result in seri-
ous injury or a workplace fatality. While these proposals have not made their way
into law, it goes without saying that the sponsors of these measures all had the
same goal—to assure the health and safety of every worker.

In a position statement and white paper first adopted by AIHA more than ten
years ago, ATHA stated that “OSHA penalties, including criminal penalties, are woe-
fully inadequate and should be at least as stringent as penalties for violations of
environmental laws.” ATHA’s position on this issue has not changed over the years.

Amending the OSH Act to address the issue of civil and criminal penalties is long
oYerdue. ATHA supports increasing the penalties for both civil and criminal pen-
alties.

Civil Penalties. ATHA supports the increase in civil penalties as outlined in HR
5663.

In addition, ATHA supports language in HR 5663 that considers the employer’s
history of violations and would provide for additional monetary increases in civil
penalties if a willful or repeated violation caused or contributed to the death of an
employee.

Criminal Penalties. Under the “Protecting America’s Worker Act” (PAWA, HR
2067), an employer could not be convicted under the criminal law unless that em-
ployer has acted “willfully” and such willful act caused the death or serious injury
to a worker. This would require proof that an employer knew not only that its ac-
tions were wrong, but that they were unlawful as well. This “willful” standard is
not a familiar one in the criminal law context and the norm is to require a “know-
ing” standard of proof in which an actor knows that his or her conduct was wrong.
Under this standard, employers cannot escape liability by claiming that they did not
know what the law required. Note: under either standard a prosecutor would still
have to prove that an actor is guilty beyond a reasonable doubt.

ATHA is pleased that proposed language in HR 5663 would change a “willful” act
to “any employer who knowingly violates”. ATHA supports this change.

Another proposed change in HR 5663 as compared to PAWA would alter the defi-
nition of an employer who would be subject to criminal penalties from “any respon-
sible corporate officer” to new language stating “any officer or director”. Under cur-
rent law, only a corporation or sole proprietor can be liable for criminal penalties.
The language in HR 5663 broadens this definition so high-level officials (individuals)
who act criminally can be prosecuted. This change clarifies that the criminal pen-
alties can reach up to the higher levels of a company, providing that an officer or
director who has engaged in criminal conduct that causes the death or serious in-
jury to a worker can be prosecuted.

Finally, ATHA supports language that would increase a criminal penalty violation
from a misdemeanor, resulting in minimal penalties, to a felony.

Consistent and substantial penalties are one of society’s primary means to deliver
some measure of justice and improve conditions that affect public health and worker
health and safety. However, criminalizing willful violations through changes in the
regulations must be carefully considered and applied. The standard of evidence for
willful violations will have to be higher than it is today and OSHA and MSHA in-
spectors will need increased training and skill development to meet the level of evi-
dence required.

ATHA supports OSHA’s efforts to ensure compliance officers achieve professional
certification as CIHs and CSPs. A similar effort is needed of MSHA inspectors. Es-
tablishing criminal violations needs to be based on the weight of evidence collected
and evaluated by health and safety professionals using a variety of information
sources, both quantitative and qualitative. It is essential that the regulatory process
provide for carefully considering the complex conditions affecting risks in the work-
place and the determination of risk at a given point in time.

Conclusion

ATHA applauds your efforts and sincerely hopes you will be successful in your en-
deavor to advance the cause of worker health and safety. We hope the input we
have provided will be of benefit to you during the upcoming discussions and debate
on MSHA and OSHA and the efforts to protect workers.
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ATHA offers our full assistance to Congress, OSHA, MSHA, and others to deliver
the standards, regulations, compliance assistance and enforcement necessary to help
achieve our mutual goal to provide workers and communities a healthy and safe en-
vironment and the prevention of occupational disease and injury.

Should you require additional information about ATHA or if we can be of any fur-
ther assistance to you, please contact me.

Sincerely,
MicHAEL T. BRANDT, DRPH, CIH, PMP,
AIHA President

APPALACHIAN CITIZENS’ LAW CENTER, INC.,
Whitesburg, KY.

Hon. GEORGE MILLER, Chairman,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC.

DEAR CHAIRMAN MILLER: We are writing regarding the Miner Safety and Health
Act of 2010. As attorneys at the Appalachian Citizens’ Law Center we regularly ad-
vise and represent miners in the eastern Kentucky area on safety and health mat-
ters, including complaints of discrimination in retaliation for making safety com-
plaints. We also represent miners on claims for black lung benefits. The proposed
bill contains many substantial improvements to the present law. We overwhelm-
ingly support the bill. However, there are a few areas where we would like to see
improvements. In this letter we will specifically explain our support for certain pro-
visions of the bill and ask for a few additional changes.

Independent Accident Investigations

Section 101(b)(2) of the bill requires an independent investigation of all mine acci-
dents involving the death of three or more miners, conducted by team appointed by
the Secretary of Health and Human Services and chaired by a NIOSH representa-
tive. The provision does not require public hearings; it leaves that decision to the
hearing panel. For many years MSHA has had the authority to hold public hearings
but it has not used that authority. We support this section and would like to see
the panel directed to hold a hearing unless there is a compelling reason not to hold
a public hearing.

Subpoena Authority

Section 102 explicitly grants to the Secretary power to issue subpoenas for the at-
tendance and testimony of witnesses and the production of information. This provi-
sion is overdue as subpoena power is currently only available if a public hearing
is called. For far too long accident investigations have been seriously hindered be-
cause investigators must rely upon voluntary interviews.

Designation of Miner Representative

We support extending the right to designate a miners’ representative to relatives
of trapped miners and to miners unable to work due to a mine accident. This is a
sensible provision that protects the right to designate a miners’ representative for
miners that are trapped or injured. Miners in the most vulnerable situations
shouldn’t have to relinquish any of their rights under the Act because they are in-
volved in a mine accident.

We also believe that Section 103 should require each mine to have non-manage-
ment representatives of miners and that a miners’ representative must travel with
MSHA inspectors during each inspection. Upon being designated as the miners’ rep-
resentative, the individual miner should receive one hour additional training in min-
er’s rights from MSHA.

Conflict of Interest in the Representation of Miners

We support amending current Section 103(a) to prohibit an attorney from rep-
resenting or purporting to represent both an operator and any other individual dur-
ing an inspection, investigation or litigation, unless the individual knowingly and
voluntarily waives all actual conflicts of interest resulting from the representation.
Too often an attorney will purport to represent both the operator and hourly miners
without clear indication that the hourly miners have waived any conflict of interest
that may exist. The result is miners can be advised and directed based upon the
best interest of the operator rather than upon their own individual interest. Allow-
ing this scenario to continue only invites miner intimidation during inspections, in-
vestigations and litigation under the Act.
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Pattern of Recurring Noncompliance or Accidents

We support the overhaul of the Pattern of Violations provision in the Mine Act.
In response to the Scotia Mine Disaster in Letcher County, Kentucky, which killed
23 miners and 3 mine inspectors in 1976, Congress sought to address chronic and
repeat violators and prevent operators from continually piling up citations for dan-
gerous conditions. The result was section 104(e) of the Mine Act which substantially
increased the penalties for any operator that has a “pattern of violations.” ! The Leg-
islative history reveals that Congress believed the “pattern of violations” provision
would be a strong enforcement tool to go after the worst violators:

Section [104(e)] provides a new sanction which requires the issuance of a with-
drawal order to an operator who has an established pattern of health and safety
violations which are of such a nature as could significantly and substantially con-
tribute to the cause and effect of mine health and safety hazards. The need for such
a provision was forcefully demonstrated during the investigation by the Sub-
committee on Labor of the Scotia mine disaster. * * * That investigation showed
that the Scotia mine, as well as other mines, had an inspection history of recurrent
violations, some of which were tragically related to the disasters, which the existing
enforcement scheme was unable to address. The Committee’s intention is to provide
an effective enforcement tool to protect miners when the operator demonstrates his
iiisregagd for the health and safety of miners through an established pattern of vio-
ations.

They also believed it would send a strong signal:

The Committee believes that this additional sequence and closure sanction is nec-
essary to deal with continuing violations of the Act’s standards. The Committee
views the [104(e)(1)] notice as indicating to both the mine operator and the Sec-
retary that there exists at that mine a serious safety and health management prob-
lem, one which permits continued violations of safety and health standards. The ex-
istence of such a pattern, should signal to both the operator and the Secretary that
there is a need to restore the mine to effective safe and healthful conditions and
t}(llz(ilt (‘;he mere abatement of violations as they are cited is insufficient.? (emphasis
added).

Finally, they felt the provision provided flexibility, so a rigid standard wouldn’t
constrain the agency’s use of the provision:

It is the Committee’s intention to grant the Secretary in Section [104(e)(4)] broad
discretion in establishing criteria for determining when a pattern of violations ex-
ists. * * * The Committee intends that the criteria make clear that a pattern may
be established by violations of different standards, as well as by violations of a par-
ticular standards. Moreover * * * pattern does not necessarily mean a prescribed
number of violations of predetermined standards. * * * As experience with this pro-
vision increases, the Secretary may find it necessary to modify the criteria, and the
Committee intends that the Secretary continually evaluate the criteria, for this pur-
pose.

Yet, thirty-three (33) years and more than a dozen mine disasters later, MSHA
apparently has never issued a “pattern of violations” under the Mine Act. Thus, we
support the proposed changes to the “Pattern” provision. We believe that requiring
a remediation plan, quarterly benchmarks, added inspections, training, and report-
ing is a logical and fair framework for both holding chronic violators accountable
and significantly improving health and safety conditions in these problem mines.

Injunctive Authority

We support allowing the Secretary to seek injunctive relief for “a course of con-
duct that in the judgment of the Secretary constitutes a continuing hazard to the
health or safety of miners, including violations of this Act or of mandatory health
and safety standards or regulations under this Act.” This provision can be used to
stop an operator from allowing conditions to continuously deteriorate and close a
mine before a mine disaster occurs. For example, the proposed provision might pre-
vent a mine disaster like the one at Scotia, where the mine operated with con-
tinuing hazards that eventually led to two explosions and 26 deaths. Under the pro-
posed provision, an injunction could be sought and granted in such a case, and min-
ers could be withdrawn from the mine.

Civil Penalties

We support the increased civil penalties, including increased penalties for “Pat-
tern” violators and for retaliation. These increases will help discourage repeated vio-
lations and discourage retaliation against miners that engage in protected activity.
As the Senate Committee noted in 1977, “the civil penalty is one of the most effec-
tive mechanisms for insuring lasting and meaningful compliance with the law.
* % * To be successful in the objective of including effective and meaningful compli-
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ance, a penalty should be of an amount which is sufficient to make it more economi-
cal for an operator to comply with the Act’s requirements than it is to pay the pen-
alties assessed and continue to operate while not in compliance.” 4

Criminal Penalties

We support the increases in current criminal penalties in Section 303. For far too
long, no genuine deterrent was available for those that knowingly engage in conduct
that results in serious safety or health violations and endangers miners. Addition-
ally, we welcome the new criminal penalty in 303(b) for those who retaliate against
informants as a significant deterrent against such actions. In turn, this will em-
power miners to raise safety and health issues at their mines with a decreased fear
of reprisal.

However, we implore that in addition to representatives of the Secretary and law
enforcement officers, it should also be illegal in 303(b) to retaliate against a person
for providing information to a State agency charged with administering State laws
relating to coal mine health and safety. This prevents, for example, the inconsist-
ency of criminalizing retaliation against a miner for providing information to a fed-
eral mining inspector but not to a state mining inspector. Finally, we fully support
the criminal penalties in Section 303 (c)(1) for giving an advance notice of an inspec-
tion. Our office often hears from miners about companies that avoid citations on the
working section because they receive advance notice that an inspector is on the
mine property and are then able to stop production and/or rectify illegal conditions
before the inspector arrives.

Withdrawal Orders Following Failure to Pay

We emphatically support proposed Section 110(1)(2), which allows the Secretary
to issue a withdrawal order to mines that do not pay their civil penalties within
180 days. As the Senate Committee noted in 1977, “to be effective and to induce
compliance, civil penalties, once proposed, must be assessed and collected with rea-
sonable promptness and efficiency.” ®

Our office produced a study in 2006 detailing the staggering number of unpaid
fines in Kentucky.¢ We found:

In a review of underground coal mines in Kentucky, MSHA has allowed mines
to operate unimpeded for years while accumulating millions of dollars in unpaid
fines. Of Kentucky’s 297 underground coal mines that MSHA lists in some stage of
activity, or not “abandoned,” ninety-seven, or approximately one-third, have years
in which they paid little to none of the fines MSHA imposed. In the years reviewed
since 1995, these mines have over 18,000 unpaid citations (over 8,000 of which were
“significant and substantial”) totaling over $4.1 million in unpaid fines. Fourteen
mines have paid only 10 to 35 percent of MSHA’s penalties. Thirty mines have paid
lessh than 10 percent of the fines due and the remaining fifty-three mines have paid
nothing.

Proposed Section 110(1)(2) would put an end to what has been essentially a vol-
untary system of fine payment and collection. No longer would undercapitalized op-
erations be allowed to operate for years and eventually close without ever paying
any of their delinquent fines. These operations have boldly ignored the law and ren-
dered meaningless one of the most important enforcement tools for ensuring the
safety of America’s miners.

Protection from Retaliation

Section 401 amends Section 105(c), adding to current protections for miners from
retaliation. We enthusiastically support many of the additional protections including
more time in which to file a complaint, a more sensible burden of proof for the
miner, and logically allowing a miner to recoup his costs and expenses if he prevails
in his claim. Too often, miners are unaware of the current statutory filing period
and it expires before they file their claim.” A 180-day filing period is reasonable and
would prevent the dismissal of otherwise valid discrimination claims.

However, we are concerned that the proposed Section 105(c) as written would not
protect miners from retaliation in cases where an operator mistakenly believes that
the miner filed a complaint or engaged in protected activity. The Federal Mine Safe-
ty and Health Review Commission (“Commission”) has long held that adverse action
taken against a miner because of the mistaken suspicion or belief that the miner
had engaged in protected activity nonetheless violates §105(c). Moses v. Whitley De-
velopment Corporation, 4 FMSHRC 1475 (1982). This protection should continue in
any new mine safety legislation.

We support the proposed Section 105(c)(B), which would codify long-standing
Commission precedent that protects a miner from discharge or other forms of dis-
crimination for refusing to perform a job assignment that the miner reasonably and
in good faith believes to be unsafe. Gilbert v. Federal Mine Safety & Health Review
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Commission, 866 F.2d 1433 (D.C. Cir. 1989); Simpson v. Federal Mine Safety &
Health Review Commission, 842 F.2d 453 (D.C. Cir. 1988); Secretary of Labor on
behalf of Robinette v. United Castle Coal Co., supra; Secretary of Labor on behalf
of Dunmire & Estle v. Northern Coal Co., 4 FMSHRC 126 (1982).

The Commission has previously explained the meaning and purpose of the good
faith requirement as follows:

“Good faith belief simply means honest belief that a hazard exists. The basic pur-
pose of this requirement is to remove from the Act’s protection work refusals involv-
ing fraud or other forms of deception [such as] lying about the existence of an al-
leged hazard, deliberately causing one, or otherwise acting in bad fath * * *”
Robinette at 810.

The burden of proving good faith rests with the complaining miner. However, the
miner need not demonstrate an absence of bad faith. Gilbert v. Federal Mine Safety
& Health Review Commission, supra; Secretary of Labor on behalf of Bush v. Union
Carbide Corp., 5 FMSHRC 993 (1983). In considering whether a miner’s fear was
reasonable, the perception of a safety hazard must be viewed from the miner’s per-
spective at the time of the work refusal. Secretary of Labor on behalf of Pratt v.
River Hurricane Coal Co., 5 FMSHRC 1529 (1983); Haro v. Magma Copper Co., 4
FMSHRC 1935 (1982).

To be accorded the protection of the Act, the miner need not objectively prove that
an actual hazard existed. Secretary of Labor on behalf of Hogan & Ventura v. Emer-
ald Mines Corp., 8 FMSHRC 1066 (1986); Secretary of Labor on behalf of Cooley
v. Ottawa Silica Co., 6 FMSHRC 516 (1984); Liggett Industries, Inc. v. Federal Mine
Safety & Health Review Commission, 923 F.2d 150 (10th Cir. 1991). Nor must the
miner prove a violation of a mandatory safety standard. Secretary of Labor on be-
half of Robinette v. United Castle Coal Co., supra. In fact, the Commission has
stressed that the miner’s perception of a safety hazard need only be a reasonable
one:

“[Tlhe ‘reasonable person’ standard * * * lends itself to the interpretation that
there is only one reasonable perception of any given hazard -that of the ‘reasonable
person’. But the reasonable person is never there. Clearly reasonable minds can dif-
fer, particularly in a mine setting where conditions for observation and reaction will
not be clinically aseptic.” Robinette at 812, n.15.

When reasonably possible, a miner refusing unsafe work should ordinarily com-
municate, or at least attempt to communicate, to some representative of the oper-
ator, his belief in the safety or health hazard at issue. Simpson v. Federal Mine
Safety & Health Review Commission, supra; Gilbert v. Federal Mine Safety &
Health Review Commission, supra; Secretary of Labor on behalf of Dunmire & Estle
v. Northern Coal Co., supra.®

The Commission has emphasized that it’s “purpose is promoting safety, and [it]
will evaluate communication issues in a common sense, not legalistic, manner. Sim-
ple, brief communication will suffice * * *” Secretary of Labor on behalf of Dunmire
& Estle at 134. According to the Commission, the key to evaluating communication
issues isdvsghat the “plain meaning of [the words] would convey to any reasonable
miner”. Id.

Pre-Shift Review of Mine Conditions

We support amending Section 303(d) of the Act to direct implementation of a pro-
gram to ensure that every miner entering the mine is made aware of the current
conditions of the mine, including hazardous conditions, health or safety violations,
and the general conditions of the miner’s assigned working area. Our office hears
complaints from miners that hazardous conditions are too frequently not commu-
nicated to the oncoming shift of miners entering the mine. We also support the
verbal communication requirement to the oncoming agent (e.g. mine foremen or
mine examiners) of the mine’s condition, including hazardous conditions or viola-
tions of the Act. Although this should be standard practice at every mine, miners
still lose their lives due to a lack of communication, between shifts, of hazardous
conditions in the mine.

Technology Related to Respirable Dust

Section 504 of the bill requires the Secretary to promulgate regulations within two
years, requiring operators “to provide coal miners with the maximum feasible pro-
tection from respirable dust, including coal and silica dust, through environmental
controls.” We are concerned that this section is vague and unenforceable. The words
“maximum feasible” are subject to a fact-intensive determination. We prefer an ob-
jective standard.

Black lung is not a disease of the past; it continues to be a serious problem for
miners. It causes disability and death. The disease is also latent and progressive.
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The harmful dust is minute and may be invisible. Consequently younger miners
may not believe that are endangering their health when they work in excessive
dust. Black lung is also preventable—if the excessive respirable dust is eliminated
the disease will be eliminated. X-ray surveillance is showing an increase in simple
coal workers’ pneumoconiosis and in progressive massive fibrosis. In 1995 NIOSH
issued a Recommended Standard advising the respirable dust limits in coal mines
be reduced to 1 mg/cubic meter. This bill should require nothing less than the 1995
Recommended Standard. We suggest that the language be changed and that within
one year after enactment the Secretary be required to promulgate final regulations
that require operators to reduce respirable dust to no more than 1 mg/cubic meter
and to further require that operators provide coal miners with the maximum fea-
sible protection from respirable dust.

Refresher Training on Miner Rights and Responsibilities

Section 505 adds an hour of miners’ rights training to the yearly refresher train-
ing already required. This is certainly welcomed and long overdue. Congress envi-
sioned a robust program to train the nation’s miners in the duties of their occupa-
tions, which includes thorough training of miners as to their statutory rights. But,
the present program has systemic shortcomings.1? The result is that a large number
of miners do not have a thorough understanding of their statutory rights and as a
consequence they are unable to exercise such rights.

Training miners as to their statutory rights is an integral part of the Mine Act’s
requirements for health and safety training. For example, for new underground
miners:

Such training shall include instruction in the statutory rights of miners and their
representatives under this Act, use of the self-rescue device and use of respiratory
devices, hazard recognition, escapeways, walk around training, emergency proce-
dures, basic ventilation, basic roof control, electrical hazards, first aid, and the
hgglt(}ll and safety aspects of the task to which he will be assigned.!! (emphasis
added).

Similarly, for new surface miners, Such training shall include instruction in the
statutory rights of miners and their representatives under this Act, use of the self-
rescue device where appropriate and use of respiratory devices where appropriate,
hazard recognition, emergency procedures, electrical hazards, first aid, walk around
training and the health and safety aspects of the task to which he will be as-
signed.12 (emphasis added).

However, the Mine Act did not require miners’ rights training during miners’ an-
nual refresher training. Thus, MSHA requires statutory rights training primarily
only for new miners. This obviously presents a problem, because even if new miners
received the most dynamic statutory rights training, such knowledge fades over
time. A miner may not need to exercise his or her statutory rights until several
years into a mining career. At that juncture, if such miners have had relevant train-
ing only at the outset of their careers, they often do not know their statutory rights
well and cannot protect themselves. An obvious solution to this dilemma is to re-
quire statutory rights training in annual refresher training. Thankfully, the pro-
posed amendment to Section 115(a)(3) cures this significant failure to require any
follow-up miners’ rights training by requiring it during annual refresher training.

In passing the Mine Act, Congress realized that miners must play a crucial role
in maintaining a safe and healthy workplace:

If our national mine safety and health program is to be truly effective, miners will
have to play an active part in the enforcement of the Act. The Committee is cog-
nizant that if miners are to be encouraged to be active in matters of safety and
health, they must be protected against any possible discrimination which they might
suffer as a result of their participation.13

Because miners know the day-to-day work conditions as well as or better than
anyone, obviously they should be encouraged to insist on maintaining a safe and
healthy workplace. They are in a unique position to monitor workplace conditions
when inspectors are absent. However, in our experience many miners do not know
that they can, under the law, voice concerns about workplace health and safety,
refuse to perform unsafe work, review and give input to many aspects of an opera-
tor’s plans for mining, or speak with MSHA inspectors and investigators without re-
taliation. Many miners do not realize that they may designate a representative to
perform numerous functions under the Mine Act, and that such a representative
need not necessarily be affiliated with a labor union.

We also applaud the proposed change in the methods by which miners receive
statutory rights training. Operators and management personnel should not be per-
mitted to provide any of the required statutory rights training to miners. There is
simply too great a conflict of interest to permit mine operators to conduct statutory
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rights training. Operators have incentive to downplay the expansiveness and impor-
tance of these rights, the key role which Congress envisioned miners playing in reg-
ulation of the workplace, and the particulars of how miners can most effectively and
fairly exercise such rights in the face of operator obstinacy and wrongdoing. Instead,
miners should receive statutory rights training only from trainers who are inde-
pendent of mine operators and Section 505 provides this necessary independence.

The additional training is necessary to inform miners of their statutory rights
under the Act, which include, but are not limited to:

Protection against discrimination for exercising any rights under the Mine Act
How-to’s of naming a miners’ representative for the various functions a representa-
tive can serve under the Mine Act and its implementing regulations

Participation in inspections Reporting and notifying inspectors of violations and
imminent dangers, and requesting inspections

Pay for being idled by withdrawal order Contesting enforcement actions Participa-
tion in investigations where dangerous conditions cannot be corrected with existing
technology

Review of imminent danger orders Participation in cases before Federal Mine
Safety Health Review Commission that affect the miner

Part 48 training rights, including:

e Training during working hours

e Pay while receiving training

e Receiving training records from operator

e Protection from discrimination and loss of pay for lack of training

o Review of all types of Part 48 training plans

Free examinations to ascertain exposure to toxic materials or harmful agents Re-
quest of Department of Health and Human Services to study/research substance in
mine environment for toxicity, or whether physical agents/equipment within mine
are dangerous

Availability of chest x-rays free of charge, including explanation of intervals when
such x-rays are to be made available

Transfer to less dusty atmosphere upon black lung diagnosis Review and comment
upé)nfobjection to proposed standards, including legal challenges to proposed stand-
ards

Request to modify application of a certain safety standard at a mine, and partici-
pation in MSHA'’s decision when operator requests such a modification

Right to access information (recordings, findings, reports, citations, notices, or-
ders, etc.) within MSHA and Department of Health and Human Resources

Observation of operator’s monitoring of miner’s exposure to toxics and other harm-
ful agents, and access to records of exposure and information about operator abate-
ment in cases of overexposure

Access to operator’s accident records and reports Notice of MSHA proposed civil
penalty levied against operator Operator posting of MSHA orders, citations, notices,
etc., as well as receipt of same by miners’ representative

Review of roof control plan and instruction in revision to such plan Review of
mine map illustrating roof falls Notification of and instruction on escape from area
where ground failure prevents travel out of the section through the tailgate side of
a longwall section

Review of records of examinations and reports (pre-shift examinations, weekly ex-
aminations for hazardous conditions, weekly ventilation examinations, daily reports
of mine foremen and assistant mine foremen)

Review of records of electrical examinations and maps showing stationary elec-
trical installations

Review of underground mine maps

Operator’s notification of submission of new ventilation plan or revision to exist-
ing ventilation plan, review of existing ventilation plan, comment upon proposed
ventilation plan and any proposed revisions, and instruction from operator on ven-
tilation plan’s provisions

Review of records of examination of main mine fan Review of records of examina-
tion of methane monitors Review of records of torque/tension tests for roof bolts Re-
view of records of tests of ATRS roof support/structural capacity Special instruction
when rehabilitating areas with unsupported roof Operator posting of escapeway
maps and notification of changes to escapeways Participation in escapeway drills
Posting and explanation of procedures to follow when mining into inaccessible areas
Review of records of diesel equipment fire suppression systems, fuel transportation
units, and underground fuel storage facilities, as well as records of maintenance of
diesel equipment and training records of those operating diesel equipment

Review and comment upon emergency response plans Any other rights set forth
in either statute or regulation
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This additional training will highlight to miners that they are expected to exercise
their statutory rights. A more informed and empowered miner workforce would de-
crease the odds that conditions in a mine could deteriorate to the point that a mine
disaster could occur.

Authority to Mandate Additional Training

We support amending Section 115 of the Act to allow the Secretary to order addi-
tional training if a serious or fatal accident has occurred at the mine, the mine’s
accident and injury rates, citations or withdrawal orders are above average and if
it would benefit the health and safety of miners at the mine. This is a common
sense provision that allows training to be mandated when safety or health defi-
ciencies have been proven at the mine.

Black Lung Medical Reports

Section 603 is a needed addition to the black lung benefits claims practice. Coal
mine operators who are named as the responsible operator on a black lung claim
(and the operator’s insurance carrier) by law are allowed to require the miner to
submit to two pulmonary evaluations performed by doctors of the operator’s choos-
ing. Such evaluations typically consist of obtaining a patient history, conducting a
physical examination, and obtaining a pulmonary function test, an x-ray and an ar-
terial blood gas test. In some cases operators defending against a claim have sent
miners to be evaluated and have either not obtained a written report from the ex-
amining physician (after no doubt being informed verbally and deciding for litigation
reasons not to have the report submitted in writing) or have obtained a report but
not provided the complete report to the miner. The miner should be informed as to
the complete results of the evaluation and the diagnoses and conclusions of the ex-
amining physician.

Thank you for your consideration of our comments. If we can answer any ques-
tions or provide further information please contact us. We truly appreciate your ef-
forts on behalf of working and disabled miners and their families.

Sincerely,
STEPHEN A. SANDERS, Deputy Director,
Appalachian Citizens’ Law Center.
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130 U.S.C. § 814(e).

2S. Rep. No. 95-181, 95th Cong. 1st Sess. 36 (1977).

3S. Rep. No. 95-181, 95th Cong. 1st Sess. 36 (1977).

48S. Rep. No. 95-181, 95th Cong. 1st Sess. 36 (1977).

5S. Rep. No. 95-181, 95th Cong. 1st Sess. 36 (1977).

6We have attached a copy of the study to this letter. See “U.S. is Reducing Safety Penalties
for Mine Flaws,” The New York Times, March 2, 2006, pg. Al.

7For example, a 180 day filing period would avoid a situation like in Fulmer v. Mettiki Coal
Corp, where the miner’s claim was dismissed although he asserted that he visited MSHA within
60 days, but was not informed of the time limit for filing. Disturbingly in this case, further ap-
pointments with MSHA were rescheduled until Fulmer was finally asked if his discrimination
investigation could be “put off until after hunting season and the holidays.” See htip://
www.fmshre.gov | decisions [ alj | yk2007-52.pdf.

8The Commission has stated that “[ilf possible, the communication should ordinarily be made
before the work refusal, but depending on circumstances, may also be made reasonably soon
after the refusal”. Northern Coal Co. at 133.

9Even where it is reasonably possible for the miner to communicate his safety concerns to
the operator, unusual circumstances -such as futility -may excuse a failure to communicate.
Northern Coal Co. at 133; Simpson at 459-460.

10The portion of our letter regarding miners’ rights training was a part of a Petition for Rule-
making submitted to MSHA in 2008. We asked MSHA to increase the frequency and quality
of miners’ rights training as they are able under their rulemaking authority. MSHA denied the
Petition in full. For example, in response to a request that all miners be provided with a copy
of MSHA’s “A Guide To Miners’ Rights and Responsibilities Under the Federal Mine Safety and
Health Act of 1977,” the agency stated that the handbook “is available to miners on MSHA’s
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13S. Rep. No. 95-181, 95Cong. 1st Sess. 36 (1977)



124

FOR IMMEDIATE RELEASE: January 26, 2006.

MSHA Fails to Collect Millions in Fines
SCORES OF KENTUCKY UNDERGROUND COAL MINES IGNORE CIVIL PENALTIES
By WES ADDINGTON

David G. Dye, the acting administrator of the Mine Safety and Health Adminis-
tration (MSHA), testified before the U.S. Senate Subcommittee on Labor, Health
and Human Services, and Education on Monday, January 23, 2005. Dye subse-
quently walked out of the hearing despite Sen. Arlen Specter’s request for him to
stay to listen to additional testimony and answer follow-up questions.

During the hearing, Dye noted that from 2000 to 2005, total citations and orders
at coal mines increased by 18 percent and “significant and substantial” citations and
orders increased by 11 percent. A “significant and substantial” violation is one that
is reasonably likely to result in a serious injury. MSHA issued a press release fol-
lowing the hearing trumpeting Dye’s comments about “MSHA’s aggressive enforce-
ment record.”

However, issuing citations is only half of the enforcement procedure under federal
law. The system of penalty assessment and collection is the other half. Federal regu-
lations instruct that any mine that violates a mandatory health or safety regulation
“shall be assessed a civil penalty.” The regulations further explain that the purpose
of these fines is not as punishment, but “to maximize the incentives for mine opera-
tors to prevent and correct hazardous conditions.” Additionally, a purpose of the
civil penalty regulations is “to assure the prompt and efficient processing and collec-
tion of penalties.”

In a review of underground coal mines in Kentucky, MSHA has allowed mines
to operate unimpeded for years while accumulating millions of dollars in unpaid
fines. Of Kentucky’s 297 underground coal mines that MSHA lists in some stage of
activity, or not “abandoned,” ninety-seven, or approximately one-third, have years
in which they paid little to none of the fines MSHA imposed.* In the years reviewed
since 1995, these mines have over 18,000 unpaid citations (over 8,000 of which were
“significant and substantial”) totaling over $4.1 million in unpaid fines. Fourteen
mines have paid only 10 to 35 percent of MSHA’s penalties. Thirty mines have paid
lessh than 10 percent of the fines due and the remaining fifty-three mines have paid
nothing.

[A1] In order to tout an “aggressive enforcement record,” MSHA must collect fines
on unpaid citations. Congress has long agreed. In their 1977 report leading to the
passage of the current Federal Mine Safety and Health Act, the United States Sen-
ate “firmly believe[d] that the civil penalty is one of the most effective mechanisms
for insuring lasting and meaningful compliance [A2][A3][A4][A5] with the law.” The
Senate was “disturbed” by the lax enforcement of the civil penalty system and con-
cluded that “the assessment and [collection of] civil penalties * * * have resulted
in penalties which are much too low, and paid much too long after the underlying
violation to effectively induce meaningful operator compliance.”

Unfortunately, nearly thirty years after the Senate’s report and the 1977 Act, the
payment of fines assessed by MSHA is still essentially voluntary. Otherwise, Ken-
tucky coal mines would not be allowed to operate year after year, accumulating hun-
dreds of unpaid “significant and substantial” citations. This problem is compounded
because Kentucky mine safety regulators do not currently levy fines in conjunction
with citations issued at the state level.

The Senate was correct. In order “to effectively induce compliance, the penalty
must be paid by the operator in reasonably close time proximity to the occurrence
of the underlying violation.” Allowing penalty assessments to remain unpaid for
over a decade is not reasonable. It’s unacceptable.

MSHA'’s failure to enforce their penalties for safety violations not only endangers
coal miners, but their own personnel. MSHA inspectors not only have to inspect the
nation’s safest mines, but also the nation’s most dangerous ones. It’s a thankless
job. Every day, inspectors travel underground to spot unsafe conditions and issue
citations and orders, and in turn, save miners’ lives. Yet, after all of the work and
risk from inspectors in each district office, MSHA Headquarters in Arlington, Va.,
allows thousands of citations to go unpaid. It’s a slap in the face to coal miners and
coal mine inspectors, not an “aggressive enforcement record.”

e Because of the sheer volume of unpaid citations I encountered, only Kentucky
underground coal mines that are currently listed as “active,” “temporarily idled,”
“intermittent,” currently “non-producing,” or “new mine” were reviewed. There are

Wes Addington is an attorney at the Appalachian Citizens Law Center’s Mine Safety Project
in Prestonsburg, Kentucky, and an Equal Justice Works Fellow.
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also over 300 surface or “strip” mines and 150 coal facilities in Kentucky currently
in these five stages that were not reviewed.

Over 12,000 Kentucky mines are currently listed as abandoned and were not re-
viewed. Some of these mines are truly abandoned but others could reopen at any-
time. For example, an underground mine that has never paid any civil penalties,
was operating in 2005, changed ownership, and is currently listed as abandoned.

This review did not take into account other states’ coal mines, nor any of the non-
coal mines that MSHA regulates in their metal/non-metal division. Currently there
are 141 non-coal mines operating in Kentucky.

The review’s sample only included mines that had a year or years in which they
paid little or none of MSHA’s fines. Thus, this is not an exhaustive review of unpaid
citations in Kentucky’s underground mines. Finally, MSHA’s online Data Retrieval
System only lists citations since 1995.
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July 13, 2010

The Honorable George Miller, Chairman
Committee on Education & Labor

2181 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Miller:

On behalf of the Building and Construction Trades Department AFL-CIO, its 13 affiliated
unions and their 2.5 million members, we urge you to support the Miner Safety and
Health Act HR 5663 and seek its immediate consideration by the Congress.

The recent tragedies at the Big Branch Mine in West Virginia and the Deepwater
Horizon oil rig in the Gulf serve to underscore the need for stronger and more rigorous
enforcement of safety and health laws governing both the mining and general industry
sectors of the economy. Unsafe workplaces whether in mining, construction,
manufacturing, transportation, agrculture or service industries are taking an
unacceptable toll on the lives of American workers.

Despite improvements in workplace safety and health, some 15 American workers die
each day from injuries sustained at work, and 134 die from work-related diseases. Of
those killed every day, nearly 4 work in the construction industry. Indeed, construction
has the dubious distinction of being the single most hazardous industry in the United
States accounting for some 1,200-construction workers killed on the job each year.

H.R. 5663 not only provides for a wide range of necessary enforcement and worker
rights improvements in the Mine Safety & Health Act of 1977, butalso includes
important provisions to strengthen enforcement and worker rights under the
Occupational Safety and Health Act.

Specifically, the OSHA provisions stréngthen whistleblower protections, increases
criminal penalties where workers are killed due to a safety violation, updates civil
penalties that have riot been increased sirce 1990, prevents litigation from delaying the
correction of safety & health hazards, and provides greater rights for victims of
accidents and their family members to participate in proceedings under the OSHA Act.

i
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Given the shortened legislative calendar for this Congress, we believe that a single bill
addressing both MSHA and OSHA enforcement issues is an appropriate legislative
response to the on going safety & health crisis in the American workplace. We
therefore, urge you to support HR 5663 and its expeditious consideration.

Sincerely,

A %—
Mark Ay,

President

cc: United States House of Representatives
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International Brotherhood of
Boilermakers - Iron Ship Builders
Blacksmiths - Forgers & Helpers
Local Lodge # 38
540 N Commercial St. Suite #101
Harrisburg, IL 62946
Phone: (618)252-8500 Fax (618)252.8544

President: Greg Fort
Vice Presldent: Rodney Shires
Secretary Treasurer: Keith Clayton
Recording Secretary: Dan Bradley

July 11, 2010

Richard D. Miller

Commitree on Education and Labor
U.S. House of Representatives
2181 Rayburn Building
Washington, DC 20515

Dear Mr, Miller,

I apologize about not getting this letter to you earlier unfortunately we had & fatality at the Willow
Lake Mine on July 16, 2010 and I have been involved with the investigation. The Officers of the International
Brotherhood of Boilermakers Local S-8 which represents approximately four hundred and fifty coal miners at
Peabody's Willow Lake Mine in Saline County Ilinois wants to thank everyone for their hard work on the
“Miners Safety and Health Act of 2010” we support this bill very strongly. We do have some comments and
concerns however. The section on page 4 line 7 * Independent Accident Investigations” is very good but we feel
that there needs to be language to insure that the member of a laber organization or other representative of
miners has strong protection against management retaliation and language insuring that management has no
persuasion on who represents the miners in this investigation,
Section 103. Designation of Miners Representative is very good language and is badly needed. If workers had a
level playing field on choosing representation before an accident happened we would not see the type of mining
disasters we seen in the last few years.
Section 104, Hours of Inspections we feel that this needs to be insured that inspections shall be conducted
equally during the various and days of the week during which miners are normally present in the mine this
would help insure the safety of all miners on all shifts all week.
Section 202. [s very good especially the Expedited Review. Companies have to be stopped playing games with
the court system 1o tie up citations and orders.
Assessment and Collection in the pattern is very good we feel this is another way of genmg companies to do a
better job in compliance to stay away from this point.
Section 204. “(d) Revocation of Approval of Plans this is a good section a lot of times the conditions change in
mining and for the health and safety of the miners the plans need to change. Also the plans need to be kept
updated en a regular basis companies should not be allowed to let outdated plans hang out there because they do
agree with things MSHA suggest to put in them,
Title IV- Workers Rights and Protections, this is a very good and much needed part, especially (B) Retaliation
for Refusel to Perform Duties. We support this very strongly.
Section 111. Emtitlement of Miners (a) Protection from Loss of Pay is another good part that should make
companies work harder to keep from getting to this point.
Section 403. Underground Coal Mine Employment Standard. This is another very good section that is fully
supported by the officers of Local S-8.
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Section 501. Pre-Shift Review of Mine Conditions This is very good but could be better if the communication
program was made a (verbal communication program to ensure that each miner before entering the mine is
verbally made aware at the start of such miners shift of the current conditions of the mine, including any
conditions that are hazardous or that viclatz a mandatory health or safety standard or a plan approved under this
act and the general conditions of that miners assigned working section or area.

Also there needs to be language to insure the enforcement of examiners reporting hazardous conditions of
mandatory health and safety standards or approved plans to be in the examiners books at the end of each shift.
At our mine third shift is idle and unbolted ereas at the face of the working sections are not even recorded in the
examiners books at the end of second shift for oncoming employees.

Also all miners at the start of their shifts need to have access to the examiners books and have adequate time to
inspect these books to see the condition of the mine in the area they will be traveling and working. )
Section 505. Refresher Training on Miners Rights and Responsibilities. Another very good section, just insure it
is enforced, that the company’s have no influence on who does this training and the full hour is spent on this
training. There should be requirements that the trainer shounld have experience of being a miner’s representative
or training equivalent to it.

Annual refresher training needs to be addressed also, at the Willow Lake Mine the underground employees are
foreed to attend the eight hour underground training and to stay afterwards for two hour surface retraining, The
miners use to moving around and working during their shift and then put into a class room for a total of ten
hours of retraining, loose interest in the training very quick this making the intent of the training insufficient.
There needs to be a limit set on the hours in & twenty four period you have to spend training, we feel it should
be no more than eight hours in a twenty four hour period.

Section 117. Certification of Personnel. This is long overdue Mine Managers, Examiners and etc. should have
1o be recertified. This is the only way you can insure that you are getting qualified employees to ensure the
health and safety of the miners. As the times and technologies change and we move forward the methods of
mining changes, the conditions change, the equipment changes and the laws change. The only way to insure
these people stay in touch with the changes is training and recertification.

The idea of the funds set up under this act is very good and we feel will help insure the requirements are carried
out,

‘We fee] that Management employees: General Managers, Superintendents, Safety Directors, Mine Managers,
Supervisors and Agents of the company like shift leaders and examiners should be held more responsible for
making sure these mines are safe for our workers and seeing that violations of the Federal Mining Laws are
reported, recorded and addressed before they lead to more accidents and fatalities. These laws were made for
the health and safety of the miners and the only way they can work is to be enforced very strictly.

We are disappointed how ever to not see something limiting the exposure of the miners underground. We
understand that switching the miners out at the face is more productien for the companies but is the gained
production worth the rigk if something happens like it did at Upper Big Branch mine? We don’t feel like the
extra production that is gained is worth the risk. The miner’s health and safety have to be put ahead of
production and profits, that’s the only way to stop these senseless accidents and fatalities.

Again we want to thank you for your hard work in protecting these nations' miners and for giving us the
opportunity to voice our concerns and opinjon. If you have any questions or there is anything I can do to help
please feel free to call or e-mail.

Sincerely,

()—-ou'f
Greg Fort

President Local §-8
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Interstate Mining Compact Commission
445-A Carlisle Drive. Herndon, VA 20170
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July 12, 2010

The Honorable George Miller
Chairman

House Education and Labor Committee
Room 2181 RHOB

Washington, DC 20515

Dear Mr. Chairman:

We are writing with regard to H.R. 5663, the “Miner Safety and Health Act
of 20107, which you introduced on July 1. The member states of the Interstate
Mining Compact Commission (IMCC) commend you for your efforts to protect our
Nation’s miners by addressing some of the key issues and concerns in the mine
safety and health arena. We especially appreciate the Committee’s efforts to bring
the states into the process of reviewing and providing input on portions of the
legislation as it was being drafted.

‘While there are many different amendments to the Mine Safety and Health
Act of 1977 on the table, there is one in particular with which we are particularly
concerned as it goes to the heart of the state/federal relationship under the Act. This
amendment (Section 507) involves the “certification of personnel” and requires the
establishment of various requirements and procedures for certification, registration,
qualification or other similar approvals, as well as renewals and revocations. These
programs are currently implemented by the states for various competencies in the
mine safety and health arena.

Our overarching concern with respect to any amendment addressing
certification programs is the impacts that it could have on the existing role of state
governments pursuant to our respective regulatory programs. While states do not
technically have primary regulatory control in the area of mine safety and health,
unlike under some national environmental programs like the Surface Mining Control
and Reclamation Act (SMCRA), numerous states have robust mine safety and health
programs which enforce state mining laws, sponsor quality certification programs,
provide technical assistance, and conduct effective training programs. Many of these
state programs pre-date federal mine safety laws and in some cases are more
stringent than their federal counterpart.

In the area of certification of various competencies that attend the operation
of coal and metal/nonmetal mines, the states have always taken the lead, pursuant to
their own programs. And while there are differences among the states in how they
address certification, recertification, decertification and reciprocity, this particular
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aspect of the overall mine safety and health statutory and regulatory scheme has consistently
worked well. We are aware of no instances in the recent past where the states’ implementation
of their certification programs has been criticized or taken to task for ineffectiveness or
inadequacy.

Given the significant role that the states have played in the past in this area, we
particularly appreciate the inclusion in new Section 118 of a provision that requires the
Secretary, in developing standards and requirements for certification, to consult with the states to
ensure effective coordination with existing state standards and requirements. This section goes
on to state that these standards may provide that state certification programs will satisfy the
Secretary’s certification requirements if the state’s program is no less stringent than the standards
established by the Secretary. In order to give full force and effect to state certification programs,
we request that the word “may” be changed to “shall”. Otherwise, the recognition of and
deference to state certification programs is a hollow promise and could go unrealized.

In developing federal standards for a national certification process or program, it should
be made clear that states will continue to take the lead in this area as long as their programs are
no less stringent than the federal standards, as provided in new Section 118 (b)(2). Given the
differences between the states, a degree of discretion and flexibility should be incorporated into
the process. And it should be provided that if a state is unable or unwilling to take on the full
certification program for some reason, this will not preclude the state from continuing to operate
those portions of the program that comply with the federal standards.

The importance of coordination with the states in the certification program is critical. For
instance, to the extent that there is a belief that certain gaps exist in our programs that need to be
filled, they should be specifically enumerated. Again, while we are well aware that differences
exist among how the states handle certifications, this has not been identified as a particular
problem in the past. We are willing to engage in a coordinated effort with MSHA to identify and
agree upon these gaps but this will obviously take some time. Following the conclusion of that
effort, decisions will need to be made about the states” willingness and ability to take on
additional responsibilities, especially from a resource perspective.

1t is for this reason that we believe it is essential that the states be brought into any
rulemaking or policy development process as soon as possible to identify potential adjustments
to the certification process and programs. We do not see ourselves as just another stakeholder in
this process, but rather as co-regulators and full partners with MSHA in addressing this
component of the mine safety and health program. And to the extent that changes or
enhancements are justified and agreed upon, depending upon their nature and extent, additional
funding under Section 503 of the Mine Safety and Health Act may be necessary to allow the
states to expand their existing programs. Given this reality, we strongly support the proposed
amendment to Section 503(h) that would adjust the authorized level of funding for state grants
from $10 million to $20 million per annum so that adequate grant funding is available for the
states to take on any expanded responsibilities. This would include not only certification, but
also new training requirements, mine mapping and mine rescue responsibilities.

2-
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Another concern involves MSHA's greater involvement in the certification process. To
date, this process has rested solely with the states. To the extent that Section 507 requires a
larger role for MSHA in terms of developing federal standards for a national certification
program, we believe the states must be directly involved in that process, as is provided for in
new Section 188 (b)(2). This involvement should occur early and often, prior to the release of
any proposed rules. In order to insure that all affected states are identified and brought into the
process, we believe that the Interstate Mining Compact Commission should serve as the
designated convener for state action and input. In this regard, we believe it would be useful for
IMCC and MSHA to develop Memoranda of Understanding that delineate our respective roles
and responsibilities. These MOUs could also address other areas of intergovernmental
cooperation and coordination beyond certification. It may also be useful to consider the
development of MOUs between MSHA and individual states on key issues of concern.

We also believe that any involvement by MSHA beyond the development of the national
certification standards should be limited. We are opposed to an aggressive federal oversight
authority where state decisions are second-guessed and potentially undermined. Once a state
receives approval of its certification program from MSHA, this should be the end of the matter,
other than monitoring any grant funding that may be received by the states. We believe that a
heavy hand by MSHA in overseeing state certification programs will simply erode their
effectiveness, waste resources and cause undue friction between governments.

In this regard, we are concerned about the meaning of language in new section
118(b)(1)(C) that refers to the Secretary responding to requests for revocation. If a state is
implementing an approved certification program and the Secretary receives a request for
revocation, the Secretary should pass this request on to the states for resolution. This appears to
be the appropriate route given the state’s primary role. A different result could undermine the
state’s authority and credibility with respect to revocations specifically and certification in
general.

With regard to reciprocity, we believe that this should primarily be left to the states to
arrange, with general input from MSHA. We see value in a national database that tracks state
certifications, de-certifications and those certifications that are revoked. We would welcome the
opportunity to work with MSHA in designing such a system. It will also be necessary to provide
the necessary resources to develop and implement such a system. From our experience with the
Applicant/Violator System under SMCRA, we know first-hand that startup costs for such a
system can be significant.

With regard to the new fee structure established in Section 118 (c), we assume that this
structure applies only to a certification program developed and implemented by MSHA. To the
extent that states continue to implement their own certification programs (pursuant to the
approval mechanism discussed above), we understand that our current fee structures will remain
in place and operational.

Thank you for the opportunity to present our views and concerns on this important issue.
‘We hope to continue working with you as the bill progresses and as you develop accompany
report language.

Sincerely,

géry E. Conrad
Executive Director
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Prepared Statement of ORC Worldwide

ORC Worldwide is a global human resources consulting firm whose Washington,
DC office has for nearly 40 years provided a broad array of specialized occupational
safety and health services to businesses and other organizations. Currently, approxi-
mately 120 leading global corporations in more than 20 industry sectors are mem-
bers of ORC’s Occupational Safety and Health (OSH) networks. The focus of these
networks is to help ORC members achieve safety and health excellence by pro-
moting effective occupational safety and health programs, benchmarking and shar-
ing best practices, and creating new strategies and tools to improve safety and
health performance. ORC is also an industry voice on national and global safety and
health policy issues. The activities of ORC’s OSH networks are based on the premise
that providing safe and healthful working conditions is the mutual concern of em-
ployers, workers and government agencies and that cooperation and collaboration
among these key stakeholders is essential to finding solutions to safety and health
issues.

It should be noted that companies that are members of ORC’s OSH networks have
provided information, opinion and advice to ORC in the development of its positions
contained herein; however, these comments are solely those of ORC and may differ
from the views and comments of individual member companies. ORC’s comments
below are exclusively focused on the provisions of Title VII of HR 5663 and do not
extend to the other provisions of the legislation.

General Comments on Title VII of HR 5663

ORC has closely followed the content and progress of the various OSHA reform
efforts that have been introduced in Congress over the past few decades, culmi-
nating in this most recent bill in the House of Representatives, HR 5663. ORC is
mindful that with the exception of a one-time increase in the civil penalty maxi-
mums in 1991, the Occupational Safety and Health (OSH) Act of 1970 has not been
significantly amended in the nearly 40 years since its original enactment. As ORC
observed in its White Paper issued in November 2008, entitled Breaking the Cycle:
New Approaches to Establishing National Workplace Safety and Health Policy, “the
almost 40 year old Act has been remarkably durable in its breadth, adaptability and
overall effectiveness as a framework for protecting workers.”

On the other hand, ORC also noted in its White Paper that “for the 21st Century
workplace, [the Act] has become in several significant ways an outdated model for
protecting today’s workers from occupational safety and health hazards.” HR 5663,
like its predecessors, would do little to modernize the basic framework of the OSH
Act to meet the safety and health challenges of the 21st Century workplace and
workforce. In addition, ideally, ORC would have liked to have seen Congress go be-
yond focusing primarily on the enforcement-related provisions of the Act and also
seek to provide OSHA with additional incentives, tools and resources to assist the
vast majority of employers that are earnestly interested in protecting their workers
but that may lack the capacity and competencies to do so effectively.

However, despite the limited focus and scope of HR 5663, ORC has concluded that
with a few modifications suggested below, the proposed amendments to the OSH Act
have the potential to afford improved protections to at least those workers facing
the most challenging workplace conditions in situations where their employers may
be resistant to providing the most essential protections and meeting even the most
basic compliance obligations. There are, unfortunately, still too many employers that
do not sufficiently appreciate the legal necessity, the moral obligation or the busi-
ness benefits of assuring a safe and healthful workplace—for those businesses,
strong enforcement and assurances of worker rights may be necessary to incentivize
compliance.

Comments on Selected Provisions of Title VII

ORC’s has the following comments on specific provisions of Title VII:

1. Section 701. Enhanced Protections From Retaliation. The current employee pro-
tections from retaliation contained in the OSH Act have not been updated since the
passage of the OSH Act in 1970 and contain administrative impediments that limit
their effective application. ORC understands the need to update these provisions to
be consistent with improvements contained in more recent “whistleblower” statutes.

The new provision, which would protect an employee from retaliation for, among
other things, “refusing to perform the employee’s duties if the employee has a rea-
sonable apprehension that performing such duties would result in serious injury to,
or serious impairment of the health of, the employee or other employees,” is a sig-
nificant change from the current state of the law, which allows employees to refuse
work when faced with an imminent danger of death or serious injury. While the new
provision may certainly be appropriate in most instances, ORC notes that the provi-
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sion’s broader scope may also present the opportunity for potentially unwarranted
claims. It is our hope that, as this section is implemented, oversight will be provided
to ensure the suitable use of this protection.

2. Section 702. Victims’ Rights. In recent years, OSHA has gradually provided,
through its administrative procedures, injured workers and family members of in-
jured and deceased workers increasing access to compliance activities associated
with the injury or fatality. This section of the bill would provide victims enhanced
rights of participation in OSHA inspection and citation modification activities as
well as proceedings before the Occupational Safety and Health Review Commission
(Review Commission). ORC respects the appropriateness of a role for victims in
these forums and for the most part, the bill appears to balance the desirability of
involvement and input by the victims both with the legal and procedural rights of
the actual parties to the proceedings and with the importance of not unduly delay-
ing or otherwise interfering with the resolution of the matter. However, one new
provision in the current bill—proposed section 9A(e)(2)—does cause some concern,
namely that it may be construed to require the Review Commission to afford evi-
dentiary status (“due consideration”) to “information” provided by a victim to the
Review Commission, without the parties to the proceeding having the opportunity
to provide appropriate rebuttal. It should be made clear that such a construction
is ‘I:iOt intended and that information provided by a victim may not be relied on as
evidence.

3. Section 703. Correction of Serious, Willful, or Repeated Violations Pending Con-
test and Procedures for a Stay. This provision raises the most concerns for ORC and
its members. It would require the period set in a citation for the abatement of any
violation alleged to be serious, willful or repeated to commence upon the receipt of
the citation by the employer and would disallow the suspension of the time set for
abatement, triggered under the current OSH Act by the filing of a notice of contest,
until the final resolution of the contested violation. The bill would follow procedures
similar to those applied under the Federal Mine Safety and Health Act and allow
an employer cited for a serious, willful or repeated violation to file a motion for a
stay of the abatement period with the Review Commission, which would review the
stay motion on an expedited basis, applying criteria similar to those necessary to
obtain preliminary injunctive relief in other legal proceedings. Specifically, the Re-
view Commission would consider whether the employer has a substantial likelihood
of success on the merits of the contested citation; whether the employer will suffer
irreparable harm absent a stay; and whether a stay will adversely affect the health
and safety of workers.

ORC believes that at a bare minimum where an employer is contesting the appro-
priateness of the proposed date set for abatement or is denying the existence of any
violation at all, the burden of getting a stay pending contest should be eased. Spe-
cifically, there is no reason to require a showing of “irreparable harm” to the em-
ployer, especially if employees are not being exposed to the alleged hazard through
some alternative or interim action pending the resolution of the citation. Obtaining
a stay in these circumstances should not entail the kind of high burden necessary
to obtain preliminary injunctive relief.

4. Section 705. Civil Penalties. ORC supports the proposed increases in civil pen-
alty maximums, the civil penalty “enhancements” (except as discussed below) for
willful and repeat violations resulting in the death of an employee, and the periodic
inflation adjustment of the statutory penalty amounts. The proposed new civil pen-
alty maximums, in effect, amount to a one-time cost of living “catch-up” over the
19 years since the penalty amounts were last increased by Congress. It is important
that civil penalties assessed for violations be a credible partial deterrent (although
penalties alone are far from a sufficient incentive for compliance) to future viola-
tions.

The reservation ORC has about the enhanced penalties for fatalities is the use
of the phrase “caused or contributed to” the death of an employee in section
705(a)(1)(C). In the absence of a definition or clarification of the term “contributed
to,” the agency may rely on meanings of the same term in other contexts, e.g., injury
and illness recordkeeping, where even a slight contribution to an injury or illness
by factors related to work would be deemed a sufficient basis to record the case.
In order to justify an enhanced civil penalty of this magnitude, the violation should
be required to have “caused or directly and substantially contributed to” the death
of an employee.

5. Section 706. Criminal Penalties. The existing limited criminal sanctions con-
tained in the OSH Act have been seldom invoked and are nearly universally recog-
nized as inadequate in more than one respect. It is entirely reasonable to regard
a willful violation that causes the death of an employee as a felony with appropriate
associated penalties. However, with respect to addition of the phrase “contributed
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to” as a basis for criminal prosecution, ORC has even greater concerns than those
expressed above in the context of civil penalties. Once again, a direct and substan-
tial “contribution” by the violation to the death (or serious bodily harm) of an em-
ployee should be required in order to justify criminal liability. We also believe that
a clarification of the intention behind substituting the word “knowingly” in HR 5663
for “willfully” in HR 2067, the Protecting America’s Workers Act as originally intro-
duced, is necessary. In the absence of an explanation of this proposed change, there
is a great deal of uncertainty around whether the use of the word “knowingly” effec-
tively lowers the standard of proof for the prosecutor or whether the two words are
legally equivalent.

Similarly, the explicit addition of “any officer and director” to the definition of
“employer” for purposes of identifying potential targets for criminal prosecution, ab-
sent a clarification of intent, raises significant fears among business managers that
they could be subject to prosecution for merely being somewhere in the “chain of
command” or having some kind of safety and health role in the company but having
no knowledge of, or responsibility for, an event that causes an employee death.
Based primarily on case law developed under federal environmental statutes that
have applied similar terms, ORC urges, at a minimum, report language that would
make clear that the Committee intends to limit potential liability to corporate offi-
cials who had knowledge of the existence of the condition that caused the injury or
fatality and knew or had reason to know that the condition could result in serious
injury or death, had the authority and ability to correct, or cause the correction, of
the condition, and knowingly failed to exercise his or her authority to take appro-
priate action to correct the condition.

Finally, the proposed expansion of criminal liability to cases of knowing violations
that cause or contribute to “serious bodily harm” to an employee raises important
policy questions about the most effective use of already scarce OSHA resources—
criminal investigations require substantial time and effort on the part of specially-
trained OSHA compliance staff. However, ORC is pleased to see that the committee
has reverted to a more limited definition of “serious bodily harm” than that con-
tained in the first “discussion draft” released following the introduction of HR 2067.
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and citation of unpublished opinions.)

United States Court of Appeals, District of Columbia Circuit.
PEABODY COAL COMPANY, Petitioner,

V.
FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION and Secretary of Labor, Respondents.

No. 96-1205.
March 3, 1997.

On Petition for Review of Orders of the Federal Mine Safety and Health Review Commission.
FMSHRC

REVIEW DENIED.
Before: SILBERMAN, WILLIAMS and GINSBURG, Circuit Judges.

JUDGMENT
*1 This appeal was considered on the record from the Federal Mine Safety and Health Review
Commission and on the briefs and arguments of counsel. The court is satisfied that appropriate
disposition of this case does not call for a published opinion. See D.C.Cir.Rule 36(b).

For the reasons in the attached memorandum, it is
ORDERED and ADJUDGED that the petition for review should be DENIED.

The Clerk is directed to withhold issuance of the mandate herein until seven days after disposition
of any timely petition for rehearing. See D.C.Cir.Rule 41(a){2). This instruction to the clerk is without
prejudice to the right of any part at any time to move for expedited issuance of the mandate for good
cause shown.

ATTACHMENT
MEMORANDUM
Petitioner Peabody Coal Company seeks review of the decision of the Federal Mine Safety and

Health Review Commission accepting the Mine Safety and Health Administration's decision not to
approve any ventilation plan for the Martwick mine in Greenville, Kentucky that did not provide for
ventilation during roof bolting. Under the plan suggested by the MSHA Peabody must install line
curtain sufficient to provide 3,000 cubic feet of airflow per minute at the face in a cross-cut while roof
supports are being bolted into place. Peabody alleges that the MSHA imposed this requirement
without affording adequate consideration to whether the requirement is “suitable” to the particular
conditions in the mine. See 30 U.S.C. § 863(0) (“A ventilation system and methane and dust control
plan and revisions thereof suitable to the conditions ... of the coal mine ... shall be adopted by the
operator”). Peabody contends that the agency instead based its decision upon conditions and
considerations that are common to all mines and should therefore have initiated a rulemaking.

On the contrary, the MSHA is free to regulate in an adjudicatory proceeding a risk that may be
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commen to a large number of mines provided that an identifiable attribute of the particular mine
being regulated is shown to give rise to that risk. Cf. NLRB v. Bell Aerospace Co., 416 U.S. 267, 294
(1974) ("[T]he choice between rulemaking and adjudication lies in the first instance within the
Board's discretion”). We review the ultimate decision regarding how to regulate that risk under the
arbitrary and capricious standard of the Administrative Procedure Act. See 5 U.S.C, § 706(2)(A).

In the present case, the MSHA found, based upon evidence in the record, that methane emissions
from the Martwick mine are in the aggregate very high. Considering the tendency of methane to
accumulate in the stagnant air of a cross-cut, the MSHA concluded that the cross-cuts in the Martwick
mine should be ventilated during roof bolting in order to lower the risk of a methane pocket forming
and being ignited by a spark from the roof-bolter. We cannot say that it was arbitrary and capricious
for the MSHA to have so concluded. The Petition is, therefore,

*2 Denied.

C.A.D.C.,1997.
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[Additional submissions of Mr. Kline follow:]

AMERICAN SOCIETY OF SAFETY ENGINEERS,
1800 EAST OAKTON STREET,
Des Plaines, IL, July 12, 2010.

Hon. GEORGE MILLER, Chairman,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC.

DEAR CHAIRMAN MILLER: The American Society of Safety Engineers (ASSE) ap-
preciates this opportunity to comment on your legislation, the Miner Safety and
Health Act of 2010 (HR 5663). While we understand and support much of your in-
tent to strengthen occupational safety and health protections for this nation’s work-
ers in very workplace, ASSE cannot support HR 5663 in its entirety or support the
quick rush to a bill at this time. The bill is so wide-sweeping in attempting to move
forward reforms to both the Federal Mine Safety and Health Act (Mine Act) and
the Occupational Safety and Health Act (OSH Act) that we fear a careful analysis
of the mining provisions in particular in the short time from its July 1 introduction
to the scheduled July 13 hearing and possible markup of the bill does not serve the



138

purp(l))sle of advancing occupational safety and health in the most thoughtful way
possible.

ASSE is particularly concerned that this rush to markup does not address a glar-
ing failure of the OSH Act to provide more than 8 million public sector workers with
the same minimal federal occupational safety and health protections that all other
workers enjoy. To propose toughening the safety and health protections most work-
ers already have while so many other Americans—all public servants, many of who
serve to protect our welfare, ironically—are not protected at even current levels of
protection is unfair to those public servants. Over the last several years, ASSE’s
members in Florida have worked with labor and business groups to advance protec-
tions for state, county and municipal workers with still more work needed to achieve
that goal. So we know first-hand how difficult it would be to go from state to state
to address this problem. However difficult a federal measure might be, the only rea-
sonably workable fix is through an amendment to the OSH Act. The OSH Act will
not be truly reformed until public sector workers receive the workplace protections
they deserve.

If this bill moves quickly forward as written, ASSE also fears that some very posi-
tive contributions it makes in OSH Act reform will be lost under the weight of oppo-
sition to Mine Act reforms that, in the view of our members, will make it difficult
to achieve your goal of strengthening oversight of this nation’s mines. While we urge
you to consider more carefully the strategy of placing so much in one bill to be con-
sidered in such short a time, we do respect the commitment you have to occupa-
tional safety and health. In response to your bill, ASSE has developed the following
comments based on the expertise and experience of our more than 32,000 member
safety, health and environmental (SH&E) professionals who work with employers in
every industry across the country and provide the leading expertise and experience
employers rely on to protect their workers from workplace hazards. However these
provisions move forward, we hope to work with you to make sure they can achieve
the common goal we share in making sure that this nation’s oversight of workplace
safety and health is effective.

The following section-by-section comments, beginning with the OSH Act reform
provisions in HR 5663, also reflect our members’ passion for the idea that whatever
Congress or the Administration does to impact workplace safety and health must
reflect their hard-won understanding from the job floor of how best to protect work-
ers. We urge you to listen to them and work with them to make sure that your laud-
able goal of reforming the Mine Act and the OSH Act will succeed where it counts,
in more workers returning home each day safe and healthy.

OSH ACT REFORMS
Section 701—Enhanced Protections from Retaliation

ASSE supports expanding federal OSH Act whistleblower protections to employ-
ees who report injuries, illnesses or unsafe working conditions on the job. Shielding
workers from recrimination and retaliation for reporting injuries, illness or unsafe
conditions, testifying before Congress or other bodies, refusing to violate the OSH
Act or otherwise exercising their rights are necessary elements to ensuring worker
participation and ownership of workplace safety and health. While we recognize that
this system unfortunately can be abused for personal and workplace political issues,
still, 1f a worker’s job security and compensation are not adequately protected, those
with legitimate concerns that an employer ignores will rarely be able or willing to
risk taking needed steps to help correct risks to workplace safety.

Section 701(b) Prohibition of Retaliation

ASSE supports protecting employees from workplace discrimination for refusing
to perform a duty if the employee has a reasonable apprehension that performing
the duty would result in serious injury or health impairment. A tenet of effective
workplace safety and health is that every person in a workplace, from management
to worker, must be committed to safety and health. Permitting workers who have
a meaningful sense of a dangerous workplace risk to protect themselves or other
workers is consistent with the training that our members provide workers and as-
sistance they provide employers in workplaces every day.

Section 701(c) Prohibition of Retaliation Procedures

Similarly, workplace safety and health is best served if federal whistleblower pro-
tections adequately shield those who in good faith are forced to address workplace
hazards by reporting dangerous conditions or practices to outside authorities. For
that reason, ASSE supports HR 5663’s proposed expansion of the statute of limita-
tions from 30 to 180 days for reporting discrimination resulting from protected ac-
tivities concerning reporting injuries, illnesses or unsafe working conditions. This
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provision is comparable to the statutory period for safety whistleblower protection
provided to commercial drivers under the Surface Transportation Assistance Act,
which OSHA also enforces.

ASSE also supports the provision that, if findings are not issued within 90 days
of a complaint, the complainant may request a hearing. This private right of action
is currently available under the Mine Act in whistleblower protection cases. Because
complainants may have lost their jobs due to their protected activity, lengthy delays
in concluding investigations and holding hearings can exemplify the saying, “Justice
delayed is justice denied.” Our members fully understand the importance of these
provisions. SH&E professionals themselves can face the kind of discrimination these
provisions guard against for simply doing what they have a professional and ethical
responsibility for doing

Finally, ASSE appreciates the effort in this bill to establish a more reasonable
process for determining the appropriateness of claims through the regulatory proc-
ess by establishing an administrative appeals process. An appeals process should
help limit the use of the federal judicial system, a concern we raised with previous
versions of these provisions. In the end, however, ASSE cannot support provisions
allowing complainants to seek review of an OSHA order with the U.S. Court of Ap-
peals, which amounts to a private right of action for what Congress has determined
should be a regulatory enforcement matter. The current system was established to
avoid protracted and expensive litigation, which this provision would undermine. As
we have said before, the whistleblower function at OSHA has suffered from a lack
of adequate resources. Instead of opening the process to further litigation and re-
quiring the Department of Labor to apply scarce resources to litigation, Congress
should ensure that OSHA has the funding necessary to carry out this important
function so claims can receive their due attention in a timely manner.

Section 702—Victims’ rights

The entire process of investigating and determining appropriate actions under the
OSH Act needs to be sensitive to the impact and loss that a victim and victim’s fam-
ily has experienced, especially when there has been a fatality. Workers deserve to
feel a level of common compassion from government and employers that the OSH
Act should encourage. Not only is such an attitude the right thing to do, it is also
the prudent thing when the process has the potential of becoming irrationally adver-
sarial even when all parties are well-intended. This is particularly true for the pro-
visions proposed here to facilitate more and better communications with victims and
their families.

Therefore, ASSE supports provisions that would permit a victim to meet with
OSHA about the inspection or investigation before the decision whether or not to
issue a citation is made; to receive at no cost copies of citations or related reports;
and to be provided an explanation of rights of employees or their representative to
participate in enforcement proceedings. We also support the inclusion in HR 5663
of a provision requiring each OSHA area office to have a family liaison. Having
someone especially capable and, we suggest, trained in dealing with victims’ families
is a positive step forward.

ASSE is concerned, however, that overlooked in this well meaning effort to in-
crease victims’ ability to state grievances in the process is the capability of the proc-
ess to move ahead with proper attention to the facts of each case and the ability
of all those involved to do their work in helping determine the appropriate outcome
of investigations without inappropriate disruption. A victim’s voice must be heard
in this process, but a victim’s personal perceptions at a difficult time, however legiti-
mate, are not always consistent with the process of negotiating often highly tech-
nical legal issues by the parties involved. That is why ASSE continues to urge that
an amendment is needed to limit the definition of “victim” to “an immediate family
member” in subsection (g). The common definition of family could mean many peo-
ple who do not have a close interest in the proceeding.

ASSE also is concerned that, while well meaning, the provisions aimed at giving
a victim a voice in the legal process as written in this bill have gone too far. We
do support giving a victim the opportunity to appear and make a statement before
the Occupational Safety and Health Review Commission (OSHRC), which is an envi-
ronment structured enough to enable all parties to voice their interests in a produc-
tive way. Commission members, too, are the most appropriate audience for victims.
It is with commissioners that victims’ positions can have the most impact on the
ultimate outcome in a matter. But we cannot support requiring that the victim, on
request, be given an opportunity to appear and make a statement before the parties
conducting settlement negotiations. As we have said in the past, the unintended
consequence of this provision could be OSHA’s entanglement in more drawn-out ac-
tions and a significant increase in OSHRC’s case load. Since HR 5663 better serves
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the victim by providing an opportunity to appear before OSHRC directly, we urge
you to delete subsection (c).

Section 703—Correction of Serious, Willful, or Repeated Violations Pending Context
and Procedures for a Stay

ASSE greatly appreciates the effort to address concerns we had with similar pro-
visions in the PAW Act that employers were not being given an opportunity to pro-
tect their interests in the proposed process, especially when a serious citation is
often open to the subjective opinion of an inspector. That concern has been met with
provisions in this bill to allow an employer to file with OSHRC a motion to stay
a period for the correction of a violation designated as serious, willful, or repeated.
That change should provide a fair balance of the interests while still meeting the
goal of not allowing employers to avoid their responsibility to correct violations
through legal process. We are pleased to support this provision.

Sections 705-706 Civil and Criminal Penalties

ASSE has always supported appropriate and fair enforcement OSH Act violations
and does not oppose the increased levels of civil and criminal penalties proposed in
this legislation if, as we state below, certain language further explaining provisions,
is included in report language to the bill. For most of our members’ employers, their
commitment to workplace safety and health is driven by both moral and business
commitments that these increased penalties will not change. For too many other
employers not similarly committed, the current penalties under the OSH Act are not
high enough to affect their behavior, in our members’ experience. ASSE has become
increasingly concerned that, because of the much higher penalties the Environ-
mental Protection Agency is able to impose, the commitment of some employers to
worker safety and health may be taking a back seat to concern over avoiding envi-
ronmental penalties. Arguably, this focus on environmental issues may be partially
responsible for the current rush to voluntary sustainability among industry leaders.
Appropriate levels of penalties, we believe, can similarly bring increased attention
to worker safety and health issues and help lead to greater voluntary attention to
the sustainability of this nation’s workforce. Workers deserve no less.

ASSE remains concerned, however, that this effort to increase enforcement capa-
bility comes at the same time the current Administration is moving away from what
our members see as the most successful cooperative effort to work with employers
in the Voluntary Protection Program. While stronger enforcement tools are needed,
so too is an OSHA fully capable of working with employers to help ensure that em-
ployers are fully committed to safe and healthy workplaces and not simply trying
to avoid penalties for meeting minimal OSHA standards. We should be able to ex-
pect better than minimal adherence from most of this nation’s employers. We urge
you to join us in not only supporting appropriate OSHA penalties but in also helping
ensure that VPP can continue even as this effort moves forward.

We note that ASSE’s conditional support for the increased penalties proposed here
is based on the fact that HR 5663 addresses key concerns we raised with similar
provisions contained in the Protecting America’s Workers Act (HR 2067). ASSE ap-
preciates the effort to meet its concerns. As we more specifically say below, our goal
was to better define how increased penalties are to be applied and to help ensure
that the target of higher penalties are employers who do not take responsibility for
a consistent culture of safety in their organizations. Our members can find them-
selves the lone voice in an organization arguing to upper management for greater
resources or commitment to safety and health. If failures occur before they succeed,
they should not have to answer for the failure of others to address known risks.
ASSE does not seek protections for an SH&E professional’s failure to fulfill profes-
sional responsibilities, but worker safety and health is best served by putting those
responsible for an organization’s commitment to safety and health on notice of pen-
alties that can result from shirking that responsibility. While the bill does not go
as far as we had wanted in encouraging responsibility for an organization’s safety
culture, ASSE is pleased that HR 5663 will help see that most SH&E professionals
are not unfairly left to take responsibility for others in an organization who fail to
make needed decisions to protect workers.

“Any officer or director’—More specifically, for purposes of finding a responsible
party under the criminal provisions, provisions in HR 5663 defining an “employer”
as “any officer or director” is a significant step forward in the right direction in en-
couraging responsibility for an organization’s safety culture. However, it does not go
far enough in making sure those responsible for an organization’s commitment to
safety and health cannot escape that responsibility. Better language to assign the
kind of responsibility that can make a difference in a workplace culture requires the
phrase to be “any responsible officer or director.” Our members who work in organi-
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zations report a vast difference between officers and directors who have the power
to make a difference in an organization and those who do not. Aiming these pen-
alties at those who do not have such authority does not serve the purpose of making
significant change in employers’ perception of OSHA penalties. For this reason, we
urge you to change this language to “any responsible officer or director.”

Knowing—A long-standing concern of ASSE’s members is the lack of specific defi-
nition for “willful” in determining criminal responsibility under the OSH Act. In
practice, “willful” is inconsistently applied. Without a firm definition, OSHA enforce-
ment personnel in the field and the regional offices are left to determine subjectively
the level of a violation, leaving employers open to what can seem like selective en-
forcement of violations. Our members are concerned that too many resources, too
many arguments, too much confusion results from what is, in practice, a term incon-
sistently applied to violations. Most importantly, “willful” is far too vague a term
to be used as an appropriate benchmark for criminal prosecution.

As we have said before, ASSE would like to be able to support the suggested
change of “willful” to “knowing” in the OSH Act. The use of “knowing” is consistent
with criminal prosecutions in general and, more specifically, with various environ-
mental statutes [for example, the Clean Water Act, 33 USC 1319(c)(3)(B)], and its
use infers the “mens rea” needed to show criminal intent, which a judge or jury will
ultimately determine whether that has been proven beyond a reasonable doubt.
However, we still are unable to support the use of “knowing” without legislative or
report language clarifying that, for the purpose of the OSH Act’s criminal provi-
sions, “knowing” reflects both a knowledge and awareness that the hazard, actions
or conditions are likely to place another person in imminent danger of death or seri-
ous bodily injury, knowledge and awareness that the hazard, actions, or conditions
constitute a violation of a mandatory safety or health standard, and that the person
had the ability to take action to address the hazard or condition and did not. With
that explanation on the record, we could support this provision. Without it, the use
of “knowing” remains too vague a term to help drive a significant change in the way
o§giniz§tiilons view worker safety and health, which should be the unwavering goal
of this bill.

MINING PROVISIONS

Among ASSE’s members are hundreds of safety and health professionals who
work at mines and are members of the Society’s Mining Practice Specialty. The fol-
lowing comments on some key provisions of this bill are based on their leading expe-
rience and expertise in protecting workers in this nation’s mines.

Section 101—NIOSH | Panel Accident Investigations

ASSE supports the provision that would create independent panels, headed by
NIOSH, to investigate accidents involving the deaths of three or more individuals,
or other critical accidents as warranted. This is consistent with the role Congress
intended for NIOSH and may lead to better investigations that are not enforcement-
driven but are conducted solely to determine what occurred and what needs to be
done in the future from a mine safety and health perspective to prevent a recur-
rence. Because it is unclear how often NIOSH would be called upon to engage in
such activities, as they are now doing in the Massey Big Branch investigation, it
is imperative that sufficient resources be allocated for NIOSH so that assisting
MSHA in investigating key incidents will not detract from the already underfunded
responsibilities that NIOSH laudably fulfills.

Section 102—Subpoena Power

This legislation would expand MSHA’s existing subpoena power beyond its cur-
rent capabilities, where MSHA must convene a public hearing to compel testimony
and the production of documents prior to the issuance of any citations or commence-
ment of litigation. Although OSHA has similar broad subpoena power, OSHA is not
a strict liability statute and does not have warrantless search authority. OSHA also
does not have the power already set forth in Section 108(a)(1) (E) of the Mine Act
that permits MSHA to obtain injunctions to compel production of documents nec-
essary to carry out its activities under the Act.

From a safety and health management perspective, ASSE is concerned that these
provisions could lead to MSHA’s misuse of such broad subpoena power during rou-
tine inspections by engaging in “fishing expeditions” for the purpose of obtaining
documents such as safety/health audits, root cause analytical documents, and “near
miss” accident reports. Any of these self-evaluative documents may record the exist-
ence of past hazardous conditions that have subsequently been addressed. However,
because there is no statute of limitations for the issuance of MSHA citations, and
in light of strict liability prosecution, such audit documents or incident reports could
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trigger citations regardless of whether a condition had already been adequately ad-
dressed and abated prior to its discovery by MSHA.

Such prosecutions would definitely have a chilling effect on companies’ practices
of self-auditing or using independent safety and health professionals to proactively
audit the facilities. Also impeded would be the current practice of documenting
“near miss” incidents so that procedures can be reevaluated as needed and addi-
tional training on work practices provided to avoid future occurrences. This result
would discourage these common means our members use to help mines improve
safety and health.

If MSHA is able to compel production of such documents through this expanded
subpoena power, HR 5663 should also require MSHA to adopt a “safe harbor” pol-
icy—as OSHA has done—wherein the results of audits and other self-evaluative doc-
uments will not be used to prosecute the company or its management as long as
identified hazards that reflect non-compliant conditions were corrected in a timely
manner prior to the agency’s inspection of the facility.

Section 201—Significant and Substantial Violations

ASSE cannot support making all violations presumptively significant and sub-
stantial as HR 5663 would require. This provision would shift improperly the bur-
den of proof away from MSHA to forcing the mine operator to prove the non-exist-
ence of any degree of hazard, which is an almost insurmountable burden. It also
detracts attention from truly serious hazards and, by doing so, makes it difficult for
companies to learn from inspections about what are the significant issues that must
receive priority during their daily workplace examinations. Just as OSHA distin-
guishes between “serious” (reasonable probability that a reasonable serious injury
could occur) and “other than serious” violations (both recordkeeping infractions and
less serious hazards that are unlikely to cause injury, or where there is lack of
worker exposure), so too should MSHA retain such distinctions.

Moreover, given the use of significant and substantial citations in the expanded
Pattern of Violations (POV) criteria proposed in Section 202 of the bill, making vir-
tually every citation a trigger for POV will certainly encourage even more citation
contests and diffuse the importance of a significant and substantial classification if
even minor hazards are encompassed within this classification.

Sections 301-305—Civil and Criminal Penalties

ASSE’s comments concerning increased criminal penalties for “knowing” viola-
tions of the OSH Act’s standards equally apply to similar violations under the Mine
Act, as amended. We support increasing criminal penalties from misdemeanors to
felonies. However, we have observed that while the OSHA-related provisions are
limited to prosecuting knowing violations that are related to fatal or serious bodily
injuries, there are no such limitations under the Mine Act provisions. We urge Con-
gress to apply parity and make it clear that criminal prosecution for knowing viola-
tions of MSHA standards should only occur if serious injuries or worse are involved,
or individuals have issued false statements or falsified documents in the course of
an inspection or investigation.

As noted elsewhere, we also encourage Congress to make it clearer what con-
stitutes “knowing” violations. Further, this should be more precise than simply
being aware of a condition that MSHA believes to be a violation since reasonable
persons can differ as to what constitutes a hazard or risk when dealing with the
agency’s subjective standards.

Finally, this legislation would criminalize retaliation against “whistleblowers” and
would make such actions punishable by up to 10 years imprisonment, which is a
harsher penalty than for knowing violations of mandatory standards. This seems to
be a punitive rather than a deterrent measure and is the only example we know
where human resources-related actions such as termination, demotion, or transfer
could result in incarceration of management if the individual suffering the adverse
action had also engaged in protected activity under Section 105(c) of the Mine Act.
This provision should be reconsidered, in terms of its proportionality to the offense.

With respect to increasing civil penalties, Congress increased MSHA maximum
penalties to $220,000 for “flagrant” violations in the 2006 MINER Act. MSHA also
implemented an across-the-board increase in 2007, in part to implement the “fla-
grant” penalties and also the mandatory minimum penalties for Section 104(d) vio-
lations that were set in the 2006 legislation. The result of the 2007 increases was
an explosion of contested cases, resulting in the current 17,000-case backlog at the
Federal Mine Safety & Health Review Commission (FMSHRC). We are concerned
that a new increase, effectively doubling the maximum penalty (from $70,000 to
$150,000) for non-flagrant significant and substantial citations, will have the effect
of raising all penalties proportionately. This will increase the contest rate yet again,
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threatening the viability of the FMSHRC system and depriving both the mining
community and MSHA of timely due process in resolving disputes. It needs to be
noted that immediate abatement is already required for contested citations, unless
deadlines are briefly extended to allow for expedited proceedings at the discretion
of the FMSHRC and MSHA. So, contests do not, in our view, directly impact safety
or health conditions at the mine. But dramatically increasing the delays that al-
ready exist may be detrimental to both sides’ ability to litigate cases as witnesses’
memories fade, individuals retire, and evidence becomes lost over time.

Although Congress has included a “pre-judgment interest” provision in this legis-
lation as a deterrent to contesting citations, we doubt that this will be effective in
reducing contests. The stakes will be too high for mine operators to accept citations
they dispute when penalties are doubled and in light of the expanded exposure to
Pattern of Violations findings resulting from increased serious and significant cita-
tions, which would occur if this bill becomes law contemporaneously with changing
the definition of S&S to make all violations presumptively fall into this category.

Congress must also clarify how the pre-judgment interest will be applied in cases
that settle before trial. Unclear is whether interest can be waived in the interest
of settlement. Also unclear is the situation where citations are modified in terms
of negligence or gravity, which would change the basic penalty under the criteria
in 30 CFR 100.3, but are not vacated entirely. Would interest be waived where the
operator’s contest had merit in terms of how a citation was classified, even if a viola-
tion is upheld in some form? These issues must be addressed before pre-judgment
interest is implemented legislatively. ASSE also believes that the FMSHRC’s de
novo penalty powers should remain intact, and the FMSHRC should not be bound
by the Part 100.3 criteria but should be able to increase or decrease penalties appro-
priate to the evidence presented and the FMSHRC’s findings on a case-by-case
basis.

Section 501-507—Rulemaking Provisions

This legislation directs MSHA to engage in rulemaking on a number of critical
issues to mine safety in underground coal, and ASSE supports in general these ini-
tiatives. However, we note that MSHA already has an ambitious rulemaking agenda
that includes such things as strengthening of the crystalline silica standard for all
mines and the development of an injury and illness prevention program (I2P2)
standard. In our members’ view, an I2P2 standard should be a priority because it
will have the most significant and positive impact on improving a company’s safety
culture and ensuring adequate risk assessment, hazard control, employee training
and empowerment, and evaluation of the effectiveness of safety programs and proce-
dures. The I2P2 initiative should not be put on the back burner as a result of re-
source choices that would be necessary if the new rulemaking required by HR 5663
are put on a fast-track for MSHA’s standards office. Therefore, if Congress believes
that it is necessary to mandate the new rulemaking initiatives, adequate resources
should be provided to MSHA’s standards office so that the I2P2 rulemaking can also
proceed in a timely manner.

ASSE is somewhat baffled by the intention of Section 507, concerning “certifi-
cation” of personnel. If personnel are already required to be certified, what is the
benefit to charging fees for this certification in terms of safety and health? More-
over, we hesitate to support making activities conducted by one whose certification
may have lapsed automatically “flagrant” [Section 104(d)] violations, as this could
occur through oversight rather than through intentional misconduct. Congress
should also more clearly delineate which certifications are within the scope of this
provision, what the fees would be, and how often recertification would be required,
as there are currently no such specifications to our knowledge in the standards
under the Mine Act.

Conclusion

Again, while ASSE believes a better approach would be to give adequate separate
attention to Mine Act and OSH Act safety and health reforms, we respect your in-
tention to bring about greater commitment among employers to worker safety and
health and look forward to an opportunity to work with you and the Committee to
make sure any reforms that are pursued are able to accomplish their intended goal.

Sincerely,
DARRYL C. HiLL, PH.D., CSP,
President.
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July 13, 2010.

Hon. GEORGE MILLER, Chairman; Hon. JOHN KLINE, Ranking Member,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC.

DEAR CHAIRMAN MILLER AND RANKING MEMBER KLINE: On behalf of Associated
Builders and Contractors (ABC), a national association with 77 chapters rep-
resenting 25,000 merit shop construction and construction—related firms with 2
million employees, we appreciate the opportunity to submit this statement as part
of today’s Full Committee hearing on H.R. 5663, Miner Safety and Health Act of
2010. ABC and its members are ardent advocates of workplace safety, which is dem-
onstrated through our proven record of cooperation and collaboration with the Occu-
pational Safety and Health Administration (OSHA) and dedication to workplace
safety education and training. ABC, however, strongly opposes the provisions (Title
VII) that would amend the Occupational Safety and Health Act (OSH Act) that are
included within H.R. 5663.

Over the years, ABC and its 77 chapters nationwide have had the privilege of
building excellent working relationships with OSHA’s national, regional and area of-
fices. OSHA staff members have addressed ABC members at our annual Construc-
tion Education Conference and worked with our chapters to conduct safety training
courses throughout the country. Communication between both OSHA and ABC
members has increased understanding of workplace safety, which has contributed
to the decrease in the number of fatalities and injuries in the construction industry
since 1994.

The approach taken in H.R. 5663 would strain communications and relations be-
tween ABC, its members and OSHA, however, by unnecessarily increasing the ad-
versarial nature of the relationship between OSHA and employers. Specifically, H.R.
5663 changes the OSH Act’s penalty scheme by altering the mens rea requirements
for criminal liability from “willful” to “knowing” and the broadening the definition
of employers to “any company officer or director.” The bill provides no definition of
“knowing,” nor does it provide any limitation or guidance on which “officers or direc-
tors” could face criminal charges. At the same time, H.R. 5663 would dramatically
increases civil and criminal monetary penalties.

These proposed changes will increase litigation, discourage settlements, and cre-
ate disincentives for cooperation between employers, associations and OSHA. This
will stretch and misdirect the resources of OSHA and other federal agencies and im-
pose substantial costs on businesses at a time they can afford it least, all while
doing nothing to prevent workplace accidents and injuries.

ABC also opposes the provision requiring immediate abatement and the limits the
provision imposes on an employer’s ability to challenge a citation. This denies em-
ployers due process rights, and OSHA already has the authority to seek an injunc-
tion if a hazard poses an imminent threat.

Lastly, H.R. 5663 contains neither support nor assistance for employers to help
them implement better safety programs or understand their obligations. Such com-
pliance assistance is particularly necessary to help small businesses, who often can-
not afford to maintain safety personnel or hire consultants to guide them through
complicated OSHA regulations.

The construction industry is already strained with job loss, with unemployment
over 20 percent, and adding more bureaucratic layers to an already burdened indus-
try is not conducive to expedient economic recovery. Jobsite safety and health is a
top priority for ABC, whose objective is to have “zero accident” worksites.

In order to work towards our shared goals of healthy and safe workplaces, OSHA
must be a resource for employers as well as an enforcement agency. However, we
strongly believe that H.R. 5663 as introduced, will not improve safety but will in-
stead create greater cost, litigation and hamper job creation.

Sincerely,
BREWSTER B. BEVIS, Senior Director,
Legislative Affairs, Associated Builders and Contractors.

July 13, 2010.
Hon. GEORGE MILLER, Chairman; Hon. JOHN KLINE, Ranking Member,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC.
DEAR CHAIRMAN MILLER AND RANKING MEMBER KLINE: I am writing on behalf of
the 2,700 contractor members of the Independent Electrical Contractors (IEC),
whose concern for the safety of their employees is second to none. It is unfortunate
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that I have to write in opposition to H.R. 5663, The Miner Safety and Health Act
of 2010, which will not improve workplace safety but serve merely as a punitive tool
that closes the proverbial barn door after the horse has already left. This legislation
will serve to bring increased business costs and litigation to an industry that is al-
ready facing more than 20% unemployment, while providing no benefits to the hard
working men and women in the electrical field.

Prior to addressing IEC’s concerns with H.R. 5663, I feel compelled to make clear
to the Committee that IEC members are committed to the health and safety of their
employees and the well-being of their electrical contracting businesses and cus-
tomers. For that reason, IEC has been, and continues to be, an active participant
with the Occupational Safety and Health Administration (OSHA) and other organi-
zations in a continuing effort to promote the safe products, procedures, and work
practices that govern our industry.

OSHA'’s cooperative programs, such as the IEC/OSHA Alliance, serve as a valu-
able conduit for ensuring that the busy contractor is kept up to speed on the latest
regulations and workplace practices. As part of IEC’s agreement with OSHA, IEC
commits to educating its members about OSHA regulations, as well as, relaying the
best industry practices promoted by OSHA. An excellent example of this partnership
is IEC’s Jobsite Safety Handbook, which was produced in cooperation with OSHA,
and provides contractors with a pocket-sized, jobsite safety guide, written in English
and Spanish, for their supervisors and employees.

Cooperative efforts between the government and the private sector, including the
IEC/OSHA Alliance, are key reasons why the injury rate in our industry has been
in a consistent and steady decline. IEC members believe that one injury is too
many, but remain confident in consistent improvements in this field, and committed
to ensuring that jobsite injuries and fatalities continue their downward trend.

Specifically regarding Title VII of H.R. 5663, IEC is concerned that the legislation
increases penalties and gives OSHA inspectors more authority over the jobsite with-
out doing anything to actually prevent accidents from taking place.

The increased criminal penalties are vague, as there is no clear definition of a
“knowing” violation, nor is there any guidance or limitation on the “officers and di-
rectors” who could face criminal charges. The lack of clarity that accompanies this
significant expansion of criminal liability will undoubtedly discourage settlements
and instead increase litigation.

Further, H.R. 5663 will give OSHA inspectors, who may not be experts in the con-
struction industry generally or the electrical field specifically, the ability to shut
down a jobsite until an employer makes their recommended changes. Along with de-
nying the contractor their right to appeal for a review of the inspectors’ decision,
this new authority could have a substantially negative impact on a small business
owner’s ability to be competitive. When an inspector, who has no training or back-
ground in the construction industry, mistakenly orders the abatement of a jobsite,
even for a few hours, they will be threatening the economic livelihood of that con-
tractor and every employee on that site, including those who work for other employ-
ers on related jobs.

Again, I would like to express our opposition to H.R. 5663 with the clear state-
ment that IEC and its contractor members strongly support improvements to work-
place safety, and we remain hopeful that cooperative relationships, such as the IEC/
OSHA Alliance, can continue to contribute to a reduction in workplace injury rates.

Thank you for your time and consideration.
BRIAN WORTH, Vice President,
Government and Public Affairs.

Prepared Statement of the National Stone, Sand and Gravel Association

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: This testimony for the hearing
on “H.R. 5663, Miner Safety and Health Act of 2010 is offered on behalf of the Na-
tional Stone, Sand and Gravel Association (NSSGA).

By way of background, the U.S. Geological Survey reports that NSSGA is the
largest mining association by product volume in the world and represents the
crushed stone, sand and gravel—or construction aggregates—industries that con-
stitute by far the largest segment of the mining industry in the United States. Our
member companies produce more than 90% of the crushed stone and 75% of the
sand and gravel consumed annually in the United States. Almost every congres-
sional district is home to a crushed stone, sand or gravel operation. Proximity to
market is critical due to high transportation costs thus 70% of our nation’s counties
include an aggregates operation.
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Aggregates are ubiquitous and essential to the built environment. Currently, the
construction industry is suffering the highest unemployment level of any industry
sector—21.1%—more than double the national average. According to the U.S. Geo-
logical Survey, an estimated 317 million metric tons (Mt) of total construction aggre-
gates were produced and sold in the United States in the first quarter of 2010, a
decrease of 11% compared with that of the same period of 2009. The estimated an-
nual output of aggregates in 2009 was 1.92 billion metric tons (Gt), a 23% decrease
compared with that of 2008. Companies in our industry have had layoffs for the first
time in their history. Although the Reinvestment and Recovery Act has helped to
keep the aggregates industry from falling into a deeper recession, if the stimulus
funding runs out without an extension of the surface transportation law (the current
extension of transportation law expires Dec. 31, 2010), more job losses unfortunately
cannot be prevented unless home, office building and commercial construction soar
by that time.

We believe that introduction of H.R. 5663, “Miner Safety and Health Act of 2010”
misses an opportunity for meaningful, bipartisan mine safety reform. Instead, H.R.
5663 proposes overly broad statutory changes that will adversely affect all mining,
and particularly the aggregates production industry. We would submit that the bill’s
focus should be on requiring recalcitrant mine operators to bring their operations
into compliance with current safety and health laws and practices.

This bill includes new increases in penalties just four years after passage of the
MINER Act in 2006. Since 2006, penalty assessments for aggregates operators have
more than doubled to $17.4 million in 2009. Also, the bill establishes two new funds.
The dollars required for these funds are dollars that will not be spent on hiring
workers, and making needed investments in safety and health. In addition, the bill
lacks provisions for compliance assistance, calls for several rulemakings and in-
cludes an unprecedented increase in the authority of the Secretary of Labor. We be-
lieve it is premature to grant more authority to a regulatory regime that President
Obama recently said is deserving of more review before conclusion of the studies
into the cause of the West Virginia coal mine disaster.

NSSGA and its members continue to be committed to providing the safest and
healthiest work environments possible. This commitment is demonstrated by
NSSGA’s work with the U.S. Mine Safety and Health Administration (MSHA), pri-
marily through the MSHA-NSSGA Alliance for education and training. The agree-
ment, into which MSHA entered, is said to be the most productive such relationship
MSHA has with industry. Through the alliance, NSSGA has worked collaboratively
to perform analysis on safety data, develop “best practices” materials, and commu-
nicate to members the importance of safety and health.

This commitment has paid off. In 2009, aggregates operators achieved the lowest
total injury incidence rate on record: just 2.46 injuries per 200,000 hours worked.
It is the ninth consecutive year in which aggregates operators reduced their injury
rate from the previous year. Also, through sustained management’s emphasis on
safety and health, employee training and education, and other programs, we have
reduced the number of aggregates operator fatalities to seven, the lowest number
ever. While we are proud of this improvement, we will not rest until we have re-
duced the number of fatalities to zero.

NSSGA and its members have long recognized the critical importance of worker
safety and health and historically have devoted an enormous amount of effort and
resources to ensuring the wellbeing of our employees. This unequivocal dedication
to safety and MSHA compliance was demonstrated when the NSSGA board of direc-
tors authorized a company-by-company Safety Pledge campaign to cut the aggre-
gates industry’s national incidence rate in half. There are more than 10,400 pits and
quarries in this industry, both small and large. They have achieved unprecedented
levels of safety, and under no circumstances do they pose the hazards of under-
ground coal mines.

While not intending to be in any way pejorative towards coal an essential element
of the nation’s energy mix, we believe that it is critical to point out distinct dif-
ferences in the risks posed by aggregates operations from those posed in coal min-
ing. For instance, while more than 40% of all coal mines are underground, under-
ground aggregates (stone) mines constitute slightly less than one percent of all ag-
gregate mines. Underground stone mines are cavernous and contain no methane or
other flammable gases. Nor is stone dust combustible. Full-sized off-road equipment
from dump trucks to front-end loaders is able to drive into underground stone
mines; ventilation issues are not comparable to underground coal or other tunneled
mines. Also, accidents involving the death of more than one aggregates worker at
a time are not characteristic of our industry. They are so rare the last time there
was a double fatality accident in the aggregates industry was more than a dozen
years ago. According to MSHA’s online records, the last time there was an aggre-
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gates disaster—classified by MSHA as an accident causing five or more fatalities—
was almost 70 years ago, in 1942. To help illustrate these and other substantial dis-
tinctions in mine structure, mined materials and operational methodologies, we in-
vite you and your staff to tour an underground stone mine.

We applaud the Committee’s exploration of issues tied to safety in the nation’s
mines; however, we are concerned with a number of provisions of H.R. 5663. Fun-
damentally, we believe the bill misses the opportunity to improve the regulation and
enforcement of mine safety. This bill seems to have been spawned exclusively by the
coal disaster at Upper Big Branch. Yet, the safety issues confronting the aggregates
sector are fundamentally different from those of the coal sector.

For instance, expansion of the “significant and substantial,” or “S&S” category, to
apply in cases in which there is a reasonable possibility that such violation could
result in any injury or illness, no matter how minor, is inappropriate. It unneces-
sarily broadens this important classification and eliminates the current requirement
that an S&S violation be of a “reasonably serious nature.” If this were to be enacted,
most violations would satisfy the heightened designation of “S&S.” An on-going con-
cern of ours has been that we believe that S&S is very inconsistently applied, and
we fear a broadening of this powerful provision.

Further, we think there would be an incentive to ever safer behavior and atten-
tiveness as we get to lower and lower incidence rates if a provision could be added
to the law for a “de minims” violation. An alternate solution would be to provide
inspectors the discretion to issue a “warning” so that something can be abated at
a timeframe appropriate without resulting in a citation. We believe the law has
been lacking in this discretion and the ability to downgrade a violation is a must
to encourage and focus inspectors, as well as workforces and management to con-
centrate on compliance, prevention and elimination of issues based on level of risk.

The process of making violation of any requirement of the Act or regulations—
no matter how minor—a felony, and reducing the threshold for criminal liability
from “willful” to “knowing,” would be counter-productive. This provision would crim-
inalize the management of a mine, especially mine personnel who first encounter
and assess particular conditions or practices. It would make even minor house-
keeping and paperwork violations criminal felonies. We contend that, at the least,
a felony should require that the defendant have knowledge that his actions exposed
a miner to a reasonable risk of serious injury or illness or death.

Expansion of section 110(c) provisions dealing with personal liability of any offi-
cers, directors or agents of the company is overly broad. It would extend liability
not only to violations authorized or carried out by officers but also to “any policy
or practice that contributed to such violation,” without any further definition of the
meaning of this phrase. This provision apparently would criminalize entirely legal
policies that might be deemed to have “contributed” to a violation.

Increases in maximum criminal and civil penalties are unwarranted for a sector
that has continued to reduce injury and illness rates that have been declining for
ten years (and six before passage of the MINER Act.) There is no evidence that cur-
rent penalties—when actually imposed and collected—are insufficient to deter and
punish improper behavior.

The overhaul of the Pattern of Violations (POV) provisions is overly broad and
will actually result in perverse consequences that will harm aggregates without im-
proving safety. If a mine is placed on POV status, the entire mine (not just the por-
tion with safety issues) would be closed down until it can comply with an MSHA
remediation order. Penalties and inspections are doubled while a mine is on POV
status. The legislation would allow MSHA to impose rules that base a finding of a
POV on an unspecified combination of violations, orders, accidents or injuries, with-
out identifying the degree of risk of injury or illness that should lead to such status.
While the current POV program needs revision, this represents regulatory over-
reach and will lead to unnecessary mine closures. At the very least, pattern status
should be limited to mines where a clear pattern of violations, orders, or accidents
indicates a significant risk to miners of serious injury or illness or death. The con-
sequences of pattern status are so severe that they should not be imposed due to
a “pattern” of minor violations that do not risk significant harm.

NSSGA could support a well-defined system through which a sustained pattern
of violations representing genuine risk could lead to a mine closure. But, we would
not support the granting of authority to MSHA to shut down a mine without third-
party review.

Increases in penalties for retaliation against whistleblowers should be refined.
The Mine Act currently prohibits retaliation against whistleblowers, and provides
for compensation of miners when sections of the mine are closed for safety reasons.
While we support a reasonable extension in the period of such compensation, it is
unreasonable to require compensation for an indefinite period, especially if there are
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no means of recouping those costs in the event that there’s a vacation of the citation
that will have led to the closure.

Expansion of subpoena authority to “any functions under this Act” is too open-
ended. As written, there are no criteria or limitations for this use of subpoena
power. NSSGA could support closure of a possible loophole, but does not support a
blanket, vague extension.

Making advance notice of inspections a federal felony is unwise. It is unclear what
constitutes advance notice. We support enforcement action against anyone who at-
tempts to subvert mine inspections. However, the definition of what constitutes “ad-
vance notice” must be thoughtfully defined. Confidential communication is a pri-
mary method by which miners protect themselves, and keeping any information
completely confidential in the close confines of a mine or mine site is a challenge.
For instance, it is commonplace to inform miners when visitors are on-site, and it
may be necessary to summon certain managers and employees to meet with the in-
spectors as they arrive. Any number of other actions could be incorrectly interpreted
as subversive; thus, a much improved definition is necessary to prevent well-in-
tended communication among miners from being construed as inappropriate.

Limitation on use of the same attorneys by operators and operator company em-
ployees for defense against alleged violations is ill-advised. This provision injects
MSHA into the attorney-client relationship, and is unnecessary because bar stand-
ards already prohibit attorneys from representing multiple clients with conflicts of
interest, unless there is mutual consent of all parties.

Requirement that operators include independent contractors in injury and illness
reports is not appropriate. The Mine Act currently gives production operators and
independent contractors equal status and responsibilities under the law. Yet, this
requirement constitutes a substantial challenge administratively, as the HIPAA Act
prohibits operators from obtaining the required health information and accident de-
tails on employees of independent contractors.

If the Act is amended with such a broadening of enforcement powers, it may actu-
ally make the problems with the underlying statute worse, which we believe should
focus on areas of highest risk first (save lives), then prevent injury or illness, and
finally to assure legal requirements are being met. The potential for overreach, reg-
ulatory or enforcement misjudgment, reduction of compliance efforts on priority
areas of highest risk and instead a very scattered focus on any and all issues from
a broken mirror to an uncovered trashcan could result. This would lessen, not im-
prove, our culture of safety.

We appreciate the opportunity to submit this statement for the record of the hear-
ing on H.R. 5663, the Miner Safety and Health Act of 2010.

[Whereupon, at 6:20 p.m., the committee was adjourned.]
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