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(1) 

FINANCIAL SERVICES AND GENERAL GOVERNMENT 
APPROPRIATIONS FOR 2011 

THURSDAY, MARCH 18, 2010. 

FY 2011 BUDGET HEARING FOR THE JUDICIARY 

WITNESSES 

HON. JULIA S. GIBBONS, CHAIR, COMMITTEE ON THE BUDGET OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES 

JAMES C. DUFF, DIRECTOR, ADMINISTRATIVE OFFICE OF THE U.S. 
COURTS 

CHAIRMAN SERRANO’S OPENING REMARKS 

Mr. SERRANO. Subcommittee will come to order. Before we start 
I would like to take a moment to remember the attack that oc-
curred outside the Lloyd D. George U.S. Courthouse and Federal 
Building in Las Vegas this past January, which took the life of one 
court security officer and wounded a deputy U.S. Marshal. I know 
that I speak on behalf of this whole Congress, and Mrs. Emerson 
will have her own comments. Our hearts go out to the deputy, the 
court security officer, and their families. 

Court security is addressed in your budget’s submission, and this 
subcommittee will work closely with you to do all that we can to 
protect employees and members of the public in and around Fed-
eral facilities. And as we said to the IRS Commissioner and to Sec-
retary Geithner, there is no difference of any kind, no difference of 
opinion of any kind by any member of our society that justifies any 
action against any Federal employee or any other human being for 
that matter. So please rest assured that we will do what we have 
to do to be protective, and at the same time we offer to you our 
condolences to the families and coworkers. 

Today we will hear testimony on the fiscal year 2011 budget re-
quest of the Federal judiciary. The judiciary as an independent 
branch of government submits its funding request to Congress 
rather than having the Office of Management and Budget vet it 
first. An independent Federal judiciary plays an important role in 
our constitutional system. Like other government institutions, the 
judiciary needs sufficient resources to properly function and per-
form its constitutional duties. Unlike other institutions, the work-
load of the judiciary is to some extent determined by the direct ac-
tions of certain parts of the executive branch, such as the Depart-
ments of Justice and Homeland Security, by the numbers and types 
of cases they prosecute. 

Also, as I am sure will be addressed in this hearing at some 
point, the judiciary’s caseload has also been affected by the down-
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turn in the economy, which is reflected in the increase of bank-
ruptcy filings. This subcommittee has made it a priority to try to 
ensure sufficient funding for the proper functioning of the courts 
and their related functions included in the judicial budget, such as 
probation, and pretrial services, and public defenders. 

For fiscal year 2011 the judiciary is requesting $6.9 billion in dis-
cretionary funding, an increase of $453 million above fiscal year 
2010. I look forward to the discussion of this request today. 

Joining us to testify in support of the budget request is Judge 
Julia Gibbons of the U.S. Court of Appeals for the 6th Circuit. 
Since 2004 Judge Gibbons has also served as Chair of the Budget 
Committee of the Judicial Conference. Judge Gibbons has testified 
before this subcommittee for the last few years, and we are pleased 
to have you here again. 

Also appearing before the subcommittee today is James Duff, the 
Director of the Administrative Office of the U.S. Courts. Mr. Duff 
was appointed to this position in 2006 by Chief Justice John Rob-
erts. In the late 1990s he served for 4 years as Administrative As-
sistant and Chief of Staff for Chief Justice William Rehnquist. 

We welcome you both today, and we very much look forward to 
hearing from you about the resources that are needed by the Fed-
eral judiciary. We certainly do like to see you. Our conversations 
are always lively, and you are probably the envy of so many not 
having to vet your budget with that other place. But that is not 
your comment, that is my comment. 

And now my colleague, Mrs. Emerson. 

MRS. EMERSON’S OPENING REMARKS 

Mrs. EMERSON. Thank you, Mr. Chairman. Judge Gibbons, Direc-
tor Duff, thank you so much for appearing before us today. Let me 
also add my sincere condolences to those of Mr. Serrano for the loss 
of Court Security Officer Stanley Cooper in Las Vegas. His death 
is a real tragedy and it really does remind us of how important the 
security that these officers provide is to the operations of our Na-
tion’s courts. His family and all of the Las Vegas court’s employees 
remain in our thoughts and our prayers. 

An independent judiciary that holds the trust and respect of all 
of our citizens and can resolve criminal, civil and bankruptcy dis-
putes in a fair and expeditious manner is a fundamental tenet of 
our Nation. In addition, the judiciary’s probation and pretrial serv-
ice officers perform a critical public safety mission by supervising 
more than 200,000 offenders and defendants living in our commu-
nity. 

We will try to ensure that you all have the resources needed to 
accomplish your important mission, especially since your criminal 
bankruptcy and probation workload is growing. However, your 
budget request proposes an overall increase of $469 million, or 6.8 
percent, above the fiscal year 2010 level. And I know, as you all 
are aware, our Federal deficit is approaching $1.6 trillion and we 
are going to have some difficult spending decisions to make. Let me 
assure you I am going to work very, very hard with Chairman 
Serrano to make sure that you all have at the Federal judiciary the 
resources to fulfill your constitutional duties. 
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Thank you all for being here. I greatly appreciate the very, very 
important work you do. Thanks, Mr. Chair. 

Mr. SERRANO. Thank you. You know the drill, each one of you is 
asked to do 5 minutes and no more than that so that we can then 
use 5 hours to just put you over the coals. Thank you and please 
proceed. 

JUDGE GIBBONS’ OPENING REMARKS 

Judge GIBBONS. Chairman Serrano, Representative Emerson, I 
am Julia Gibbons, a judge on the 6th Circuit Court of Appeals and 
Chair of the Judicial Conference Committee on the Budget. With 
me today is Jim Duff, Director of the Administrative Office of the 
U.S. Courts. 

First, let me say how much all of us in the judiciary appreciate 
your words about the death of Court Security Officer Stanley Coo-
per and the wounding of Deputy Marshal Joe Gardner. That trag-
edy serves as a poignant reminder to us of the fact that those who 
strive to protect us may indeed give their lives or their health for 
our protection. And of course these workers are there not only to 
protect judges and the people who work in the courts, but also all 
the citizens who have some occasion to come before the United 
States courts. And so I think it is a very sobering reminder to all 
of us of the serious nature of security concerns and the work that 
these individuals do on our behalf. 

Let me begin by thanking you and your colleagues for making 
the judiciary a funding priority in the fiscal year 2010 appropria-
tions cycle. Because of the funding provided by Congress, along 
with our aggressive cost containment initiatives, the courts are in 
sound financial shape for 2010. The funding you have provided will 
allow us to finance continuing operations of the courts and to meet 
our growing workload needs. 

We are also grateful for several legislative provisions in the om-
nibus bill, most notably an increase to $125 per hour in the hourly 
rate for private panel attorneys who represent indigent defendants 
in non-capital cases and the extension of three temporary district 
judgeships that were about to expire. 

All of us in the Third Branch, Mr. Chairman, remain concerned 
about the economic problems facing the country and understand 
the need to rein in Federal spending in the face of historic budget 
deficits. In fact, this concern prompted the Judicial Conference’s de-
cision to transmit a fiscal year 2011 request that reflects the lowest 
percentage increase sought by the judiciary in more than 20 years. 
We are not only judges and staff supporting the Third Branch; we 
are also citizens and taxpayers and we recognize fully the need for 
fiscal austerity in a period of mounting Federal debt. 

We are very much aware that the President’s 2011 budget pro-
poses freezing overall discretionary non-security spending for the 
next 3 years. We note, however, that within that overall freeze the 
President has requested increases for several executive branch 
agencies’ programs that directly impact the judiciary’s workload. 

Our request for a 6.8 percent increase may appear high in a tight 
budget environment, but I assure the subcommittee that we are 
only seeking the resources we believe are needed to carry out the 
work of the courts. In the salaries and expenses account our re-
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quested staff increases are based only on projected caseload 
growth, and our workload is increasing nearly across the board. 
And if Congress approves the President’s request for the Depart-
ment of Justice and the Department of Homeland Security, our 
criminal and probation workload will continue to grow. 

Our bankruptcy workload continues to grow as well. In 2008, 
bankruptcy filings grew 29 percent followed by a 35 percent in-
crease in 2009. We expect to see another 20 percent increase in fil-
ings in 2010 to nearly 1.6 million. Most of these are filings by indi-
viduals, but there are a growing number of Chapter 11 business fil-
ings, some of which are large, complex cases such as Lehman 
Brothers, General Motors, and Chrysler. 

Many economists expect the unemployment rate to remain high 
for several years, and if that prediction materializes, we will con-
tinue to see workload growth in the bankruptcy courts that will ne-
cessitate funding for additional court staff. 

For the details of the 2011 request, we request $7.3 billion, an 
increase of $469 million over the 2010 enacted appropriations level. 
Of the request before you, $385 million, or 82 percent of the in-
crease, is for standard pay and non-pay inflationary adjustments 
and for adjustments to base reflecting increases in our space, infor-
mation technology, defender services, and court security programs. 
The remaining $84 million is for new court support staff positions 
largely in the bankruptcy clerks’ offices, program improvements in 
our information technology program and an enhancement in our 
defender services program to increase the hourly rate for private 
panel attorneys representing indigent defendants in criminal cases 
to the statutorily authorized rate of $141 per hour. We are very ap-
preciative of the $125 rate you provided for panel attorneys this 
year, and especially appreciative of the $139 that this sub-
committee recommended for 2010, but we believe that the increase 
to $141 per hour is warranted to ensure qualified representation 
for these defendants. 

Our budget reflects our continued efforts to contain cost. We are 
now more than 5 years into an intensive effort to reduce cost 
throughout the judiciary, and our cost containment program is pro-
ducing results. To date we have achieved the most significant cost 
savings in our space and facilities program, and GSA has been very 
cooperative with us in the cost containment efforts in this area. 

There is a much more detailed statement about cost containment 
in my written testimony. Containing cost is a top priority for us. 

I would ask that my entire statement be placed in the record 
along with the statements of the Administrative Office, the Federal 
Judicial Center, the Sentencing Commission, the Court of Appeals 
for the Federal Circuit, and the Court of International Trade. And 
of course I am available to answer fully your questions. 

[The statement of Judge Gibbons follows:] 
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Mr. SERRANO. Thank you so much. 

DIRECTOR DUFF’S OPENING REMARKS 

Mr. DUFF. Good morning, Chairman Serrano and Representative 
Emerson. I am Jim Duff, Director of Administrative Office of the 
Courts. It is a pleasure to be here with you this morning. 

I know the families of Stanley Cooper and Joe Gardner will very 
much appreciate your kind remarks this morning. Thank you. 

I echo Judge Gibbons’ remarks and thank you for making the ju-
diciary a funding priority for the 2010 appropriations cycle. I would 
add we are also grateful for the funding the subcommittee provided 
to GSA for four courthouse construction projects even though they 
were not included in the President’s budget for 2010. You honored 
the request that we made for those through the funding you pro-
vided to GSA. 

The 2010 funding you provided will allow the Administrative Of-
fice to continue to fulfill its mission providing a broad range of sup-
port to the Federal courts nationwide. It is a mission that we have 
been dedicated to since 1939 when the office was created. We have 
evolved over the years to meet the changing needs of the judicial 
branch, but service to the courts has been and remains our basic 
mission. 

Turning to our fiscal year 2011 budget request, the Administra-
tive Office seeks $87.3 million for the upcoming fiscal year; that is 
a 5 percent increase over 2010. Our requested increase is primarily 
comprised of pay and non-pay inflationary adjustments that are 
needed to maintain current services. The request also includes 
funding for four new positions to address high priority program re-
quirements that are critical to the operation of the courts. 

Specifically, two positions are requested to support a comprehen-
sive modernization and consolidation of the judiciary’s nationwide 
accounting system. It is a multi-year effort that will provide the ju-
diciary with significant improvements in its accounting of appro-
priated funds. A third position is for a database manager to oversee 
the replacement of the primary information technology system in 
probation and pretrial services, and the fourth position is to ad-
dress the very pressing workload demands in what are very high 
profile and complex facilities and securities functions at the AO. 

I will note that this is our first request to fund additional staff 
at the AO in 6 years. When I arrived at the AO we imposed a hir-
ing freeze and haven’t requested any funding for new staff in the 
time I have been there, and now that the budget is tightening up 
we are coming back and asking for four additional positions. So I 
am very popular with my staff. They say, we told you so. But this 
is our first request in 6 years for additional staffing. 

Before I close, let me return briefly to funding for courthouse 
construction. For the second year in a row, the President’s budget 
for the GSA does not request funding for new courthouse construc-
tion projects that reflect the priorities of the judiciary as detailed 
in the Judicial Conference’s 5-year courthouse construction plan. 
But for 2011 the judiciary’s courthouse priorities are in Mobile, 
Alabama; Nashville, Tennessee; Savannah, Georgia; and San Jose, 
California. Each of those is critically needed to address major oper-
ational deficiencies at those locations, and I have included our 5- 
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year plan as an attachment to my prepared testimony. I urge the 
subcommittee to consider the priorities of the Judicial Conference, 
with regard to courthouse projects and include funding in your 
2011 bill for the four projects I just mentioned. 

That concludes my oral remarks and I would be happy to re-
spond to any questions and ask that my written statement be in-
cluded in the record. 

[The statement of Mr. Duff follows:] 
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Mr. SERRANO. Without objection, both statements will be in-
cluded in the record. We thank you for your testimony. Obviously 
during the questioning period you can both decide to answer. 

BANKRUPTCY FILINGS 

The fiscal year 2011 Federal judiciary budget request is $7.3 bil-
lion, which would include funding for an additional 1,137 full time 
equivalent employees, an increase of 3.3 percent over the 34,663 
FTEs provided for last year. The largest of these increases is for 
bankruptcy staff, 483 FTEs. According to CRS, in 2009 total bank-
ruptcy filings in Federal courts increased by 31.9 percent to about 
1.4 million from 1.1 million in 2008. Bankruptcy filings due to non- 
business debts total 1,412,838, a 32 percent increase from 2008. 
Business filings in 2009 total 60,837, an increase of 40 percent 
from 2008. 

So my questions are do you anticipate that bankruptcy filings 
will increase at a similar rate for this year and in 2011? Secondly, 
can you talk in more detail how your requested increase in funding 
for 2011 specifically addresses the possible continuing upward 
trend of bankruptcy cases? And lastly, are bankruptcy courts doing 
anything to promote financial literacy? 

Judge GIBBONS. I will address first the filing situation and then 
address the financial literacy piece of it. Our projections, which are 
arrived at by means that are understandable fully only to the peo-
ple who do these statistical projections, but we are thinking 20 per-
cent growth for 2010, which is still a very substantial increase, al-
though somewhat less than we saw in 2008 and 2009. I think you 
and I are noting slightly different percentages, but that is probably 
because our figures are from June to June and you may have fiscal 
year figures. We have 29 percent and 35 percent growth for 2008 
and 2009, and 20 percent for 2010. 

One thing that is worth noting about the bankruptcy situation is 
that it is not just the increase in filings that we have experienced. 
As you know, after the passage of the new bankruptcy legislation 
in 2005 our filings declined substantially, but the workload re-
quired to process an individual bankruptcy case did not decline, but 
in fact increased. 

We now have data showing that, after the passage of that stat-
ute, the typical Chapter 7 case required 12 percent more processing 
time, and Chapter 13 cases required double the time. The number 
of docket entries nationwide at the end of 2007, at a time when the 
filings were quite depressed, was actually about the same as it was 
prior to the passage of the statute, and the number of motions filed 
and the number of orders that judges were required to generate in-
creased. So this increase in filings comes in addition to the increase 
in per case workload that was precipitated by the passage of the 
2005 statute. 

So that is all a part of the background of why we feel that we 
really must have the increase in staffing in the bankruptcy courts. 

FINANCIAL LITERACY 

With respect to financial literacy, the most prevalent program is 
one called CARE, or Credit Abuse Resistance Education program 
and it was started by a bankruptcy judge in the Western District 

VerDate Mar 15 2010 04:42 Dec 09, 2010 Jkt 062204 PO 00000 Frm 00035 Fmt 6602 Sfmt 6602 E:\HR\OC\A204P2.XXX A204P2tja
m

es
 o

n 
D

S
K

G
8S

O
Y

B
1P

R
O

D
 w

ith
 R

E
P

O
R

T
S



36 

of New York and now is in all 50 States. It is directed at high 
school seniors and college freshman. Bankruptcy judges, attorneys, 
court staff, and bankruptcy trustees all participate, and they en-
gage in outreach to the targeted group, explaining to them the wise 
use of consumer credit, and this is a group that of course is most 
at risk for credit abuse. 

Our judiciary web site also contains a couple of tools that are 
available to the public. I brought demonstrative evidence. This 
DVD is Bankruptcy Basics, Chapter 7 and Chapter 13 for Individ-
uals. It is on our web site. It gets about 4,000 to 5,000 hits per 
month. The Spanish language version will be posted this spring. It 
has basic information about bankruptcy. 

Then there is another program that is more directed toward fi-
nancial literacy, Your Day in Bankruptcy Court, that is on the web 
site and it is designed actually for young people, principally high 
school students, and it leads them through a series of scenarios 
that illustrate common financial pitfalls, the consequences of bank-
ruptcy, and so on. 

So we are doing work in that area. 
Mr. SERRANO. Any comments? 
Mr. DUFF. Mr. Chairman, I would just like to compliment our 

staff in the courts, particularly on the bankruptcy courts for the 
work they have done this past year. I visited them after the mas-
sive filings in New York. They handled it wonderfully. They worked 
hard and prepared very well for it. And it is some measure I think 
of how well they handled the matters in that it received very little 
publicity, the big bankruptcy filings. 

Mr. SERRANO. Yes. 
Just one side comment, one added comment, part of my personal 

agenda is to make sure that our language changes. When we say 
the 50 States, we always say and the Territories. And so I would 
hope—— 

Judge GIBBONS. Oh, I am so sorry, Mr. Chairman. 
Mr. SERRANO. It is not going to cost you a penny, trust me, trust 

me. It is not you, it is the whole Congress, the Senate, the staffs, 
you know. I am not going to get into it, but if you look at the 
health care bill there is health care for 50 States and there is a 
little addition for the Territories. The education bill is for the 50 
States and then there is a little addition to the Territories. Only 
sending troops to Iraq and Afghanistan is there equality across the 
spectrum where everybody gets treated equally. 

So I would be interested in knowing what units of the CARE pro-
gram could be available in the Territories, especially as you move 
into the Spanish version, it certainly could be used in other places. 

Judge GIBBONS. I, of course, unfortunately have no reason to 
know—obviously to the extent the other programs I talked about 
are on the web site, they are available. I don’t know about the 
CARE program, but I will certainly find out and suggest that if we 
have not addressed the need in the Territories, we do so promptly. 

Mr. SERRANO. Thank you so much. 
[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-

vided the following additional information:] 
The Credit Abuse Resistance Education (CARE) program is a free financial lit-

eracy initiative that makes experienced members of the bankruptcy community 
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available to teach the importance of financial education. CARE’s primary target au-
dience is high school seniors and college freshmen who are most at risk because, 
as active consumers, they are aggressively marketed by the credit card industry at 
a time when they are not financially savvy. 

CARE was founded in 2002 by Judge John C. Ninfo, II, a federal judge in Roch-
ester, New York. CARE is not a national federal Judiciary program, rather it is a 
grassroots effort that depends on professionals in local bankruptcy communities to 
sponsor financial literacy programs. Many bankruptcy judges and court staff are ac-
tive participants who teach in the program. While Judge Ninfo strongly encourages 
establishing a CARE program in as many locations as possible, it is up to the local 
bankruptcy community to sponsor a CARE program. CARE has a presence in all 
50 states and the District of Columbia but there is not currently a CARE program 
in any of the U.S. territories. Judge Ninfo has indicated he will continue to reach 
out to the bankruptcy community in Puerto Rico to encourage them to establish a 
CARE propgram there. Puerto Rico led the territories in bankruptcy filings in cal-
endar year 2009 with 11,342 filings. (Guam had 221 bankruptcy filings, the Virgin 
Islands had 29 filings, and the Northern Mariana Islands had 8 filings.) 

There is also a broad range of CARE program materials available online 
(www.careprogram.us) in the form of handouts, videos, Powerpoint presentations, 
and games that can be used by parents, teachers, and others to teach financial lit-
eracy. Some of the materials are available in English and Spanish. 

PANEL ATTORNEY NON-CAPITAL HOURLY RATE 

Let me ask one more question before I turn to Mrs. Emerson. For 
2010 the non-capital panel attorney rate was increased to $125, as 
you mentioned, as we know. The 2011 request for these attorneys 
would increase to $141, which is $2 above what we hoped, this 
committee hoped last year you would receive. Has the increase had 
a positive affect on attracting and retaining panel attorneys? Other 
than increasing the pay for panel attorneys, what efforts are being 
pursued to recruit the best attorneys in the Federal courts? And 
lastly, what do you anticipate would be the effect of not receiving 
funding for an increase in an hourly rate? 

That is a softball question. You could tell me the system will fall 
apart. 

Judge GIBBONS. Well, you know of course we hope and believe 
that the increase will have some positive effect, but it is really too 
early for us to be able to evaluate that and to tell because there 
is a delay in the submission of vouchers. There is a delay in know-
ing what the representation is, but certainly I think we have to as-
sume it would have a positive impact. At the same time, we have 
long had the ultimate goal of taking the panel attorney rate to the 
statutorily authorized maximum, which was $139 last year, now 
would be $141. 

Our feeling is that we are going to continue to have some recruit-
ment issues with respect to attracting the qualified counsel and 
that, even at the statutorily authorized maximum, this is a pretty 
modest hourly rate for attorneys who are called upon to represent 
criminal defendants in a complex, fairly specialized area of prac-
tice, particularly when you consider, one, the important rights at 
stake and, two, the complexities of the Federal sentencing system. 

For retained counsel the average hourly rate is $246 an hour, al-
most twice the $125. When you consider that overhead averages 
$70 an hour, your panel attorney at $125 is left with $55 an hour 
in compensation, while your average retained counsel is left with 
$176. 
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So while we are very appreciative of the increase, and of course 
we believe it will help, we do believe that there is a real need for 
a greater rate. 

You asked about attracting qualified attorneys into the Federal 
court. Yes, there are some efforts that are made, but they are gen-
erally not made on a national level. They are generally made on 
the individual court level where a court, in communication with the 
lawyers, local lawyers who are available, seeks to recruit a highly 
qualified panel of attorneys. I was in the district court for 19 years 
before I went to the Court of Appeals, and over the years we did 
a good bit to make sure that the lawyers on our panel were indeed 
qualified. If somebody called up and said, I want to be on the panel 
that didn’t appear appropriate for the panel, we didn’t add them 
to the panel. And then we tried to encourage the very best lawyers 
to stay on the panel even when they came to us and said, judge, 
we just can’t afford to do this anymore. We weren’t always success-
ful, but yes, we did try. And I feel sure most courts make similar 
efforts. 

Now, was there another part of that that I forgot? 
Mr. SERRANO. I might have forgotten the question right now. 
Mrs. Emerson. 
Mrs. EMERSON. I am trying to stop laughing. 

COURTHOUSE SECURITY 

Judge Gibbons, we mentioned the terrible tragedy that happened 
in the courthouse in Las Vegas. We have had the plane crash in 
the IRS building in Austin, Texas. We have had the shootings at 
the Pentagon and all of it highlights the need for more security or 
some other form of security at our Federal facilities. I know that 
you all within the judiciary operate a lot of older buildings, having 
had an office in one of those in previous years, and I think that 
obviously there are many courthouses that don’t meet today’s secu-
rity standards. 

So if you could just fill me in a little bit on whether you are 
working with the Marshals Service or with GSA to, number one, 
identify all of those facilities that don’t meet the security standards 
and then how you are addressing those security shortfalls, and can 
we do that without building entirely new buildings? 

Thank you. 
Judge GIBBONS. Because the Administrative Office has been ex-

tensively involved in that work, I believe Jim might be the more 
natural person to answer that question. So I will turn to him. 

Mr. DUFF. Thank you, Judge Gibbons. What we have done, Rep-
resentative Emerson, is to adjust our priorities on courthouse con-
struction projects. In a sense security remains a very important 
element obviously in protecting our judges and the public who go 
to our courthouses, but security was an aspect of new courthouse 
construction projects. It fueled the formula that determined which 
new courthouses we sought. When the budget started constricting 
and the money became tighter for courthouse construction, we 
haven’t shifted priorities on security, but we are creating a new se-
curity priority list for courthouses that need security upgrades. And 
we haven’t taken it entirely out of the courthouse construction cri-
teria for funding, but it is a reduced proportion, I guess, in the for-
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mula we use in seeking new courthouse construction projects. But 
we have created a new list for security priorities and we are focus-
ing on the courthouses that need security the most, and there are 
a lot. Many of the buildings are outdated in that regard, and we 
have been very aggressive about identifying those and seeking 
funding for security upgrades. 

Mrs. EMERSON. You know, Mr. Chairman, I wonder if it might 
not be something worth looking into, the idea of perhaps desig-
nating a certain fund within the General Services Administration 
that would be designated just for this sort of thing as opposed to 
having to duke it out with everybody else who is trying to get those 
sorts of funds. But it seems to me that we seem to have increasing 
number of incidents here. It might be something just to explore. I 
don’t know. As long as you all get the money to do it, it doesn’t 
matter which pot but I am just thinking it might be something that 
is worth pursuing anyway. 

Mr. DUFF. Thank you for that idea. 
Mrs. EMERSON. We will try to have a discussion about it. 
Mr. SERRANO. I am listening, I am listening. 

IMPACT OF HIGH THREAT TRIALS IN FEDERAL COURT 

Mrs. EMERSON. Let me turn to the Gitmo detainee trials if I 
might. I know that the budget request includes a $22 million in-
crease for high threat trials. I also understand that this is an esti-
mate of your costs for defender services, for jurors, for security re-
quirements associated with potential trials of Khalid Sheikh Mo-
hammed and other 9/11 coconspirators. It is also obvious that it is 
going to be an enormous cost, not only at the Federal level, but also 
at the State and the local level as well. 

Now the chairman and I may disagree about where they think 
these trial should be. I personally don’t think they should be in 
U.S. Federal courts, but that is not your decision and it is probably 
not my decision either. But nonetheless, I do know that if these ter-
rorists are tried in the U.S. Federal courts the judiciary and the 
Marshals Service is going to have to do everything possible to per-
form these in a safe and efficient manner. 

So I would like to hear from you on how high threat terrorism 
trials impact the operations of a court and other litigants; for ex-
ample, on days when there is a high threat case, what happens to 
the other cases and what other security concerns might come into 
play? 

Answer that and then I have got a couple of follow-ons. 
Judge GIBBONS. Well, your question really recognizes, I think, 

that you understand that of course the $22 million is our guess, be-
cause of course we don’t know what the situation will be, and there 
are many, many variables that affect the cost depending on what 
location we are talking about. For example, if you are talking about 
a district court, among the things that could be involved from a 
cost perspective are what kind of technology is already available in 
the court and what sort of technological needs there might be for 
the trial. There is a public information function. I mean the courts 
aren’t normally in the business of going out and telling folks what 
they are doing because there is usually plenty of room for the press 
in the courtroom. But a big trial, a high security trial raises some 
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issues in how you are going to make information about what is 
going on available and how you are going to accommodate the news 
media and the public interest. There are case management issues, 
high numbers of filings, there may be more court personnel re-
quired to handle the case than normal. There will be additional 
jury costs, there will be costs and issues to be considered con-
cerning jury selection, are the jurors at risk, sequestration issues 
possibly. Just what do we need to do with respect to the jurors? 
Are there extra viewing areas, are we going to set up remote loca-
tions? Is the defendant demanding his speedy trial rights prompt-
ly? Are we going to have a situation where there is a protracted 
time for preparation because everybody wants time to get ready or 
are we going to have a more compressed time? 

Defenders are another potential cost. Is the defendant going to 
need court appointed counsel? What sort of security clearances may 
defense counsel need to obtain? Is this a death eligible crime and 
what expenses will be associated with the process of determining 
whether the Justice Department will seek the death penalty? 

Security is another cost. Additional equipment perhaps, addi-
tional areas; for example, the coordination issue you talked about 
with folks entering for this trial versus folks entering for a normal 
court proceeding. And how do you ensure that the people aren’t 
mixed up and that you get people where they need to be in order 
to be properly screened. Personnel to conduct the screening and the 
security exercises is another cost. How high risk is the defendant? 
What risk is there to witnesses or what risk do witnesses pose? Are 
there external threats coming in involving the people involved in 
the proceedings because it is high risk trial? Is somebody threat-
ening to disrupt or harm? 

So many, many, many things. 
Mrs. EMERSON. What about the impact on the surrounding com-

munity? 
Judge GIBBONS. Well, that is another thing, and that is a part 

of the assessment obviously that the marshals would have to do 
presumably in conjunction with local law enforcement. 

So there are just many things to consider in connection with this, 
many variables. Our expense figures represent our best estimate, 
but obviously without a great deal of knowledge. No, I don’t mean 
knowledge, we don’t lack knowledge about how to do it, we just 
lack knowledge as—— 

Mrs. EMERSON. As to whether or not. 
Judge GIBBONS. As to whether or not we are going to have to do 

it. 
Mrs. EMERSON. Believe me I got it, I understood what you were 

saying. 

DEFENSE COSTS IN HIGH-THREAT TRIALS 

You also include $15 million of an increase for the defender serv-
ices costs for these types of trials, and I understand that in many 
cases it is less expensive to use a Federal public defender to pro-
vide representation instead of a private panel attorney, but that in 
multi-defendant cases the Federal defender can only represent one 
person. 
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So how would you manage the cost of representing KSM and the 
other 9/11 coconspirators, defendants if these cases go to Federal 
court, one? And do you know what the representational costs were 
for other high profile people like Timothy McVeigh or Ted 
Kaczynski or Moussaoui? 

Judge GIBBONS. I do not have specific figures for either the 
Kaczynski or McVeigh trials. I don’t have the specific figures for 
the Moussaoui situation either, but I do know that our $15.6 mil-
lion estimate was based in part at least on the defense costs for 
him. 

As far as getting a handle on the cost, there are things that 
courts can do, that we often do in death penalty cases, case budg-
eting where the lawyer essentially prepares a budget and then it 
is subject to court approval, not just at the level of the judge who 
is going to be trying the case, but sometimes involving a circuit ap-
proval in advance. There are a number of tools that can be used 
to try to get an advance view of how costly it is going to be, but 
I am sure that you recognize that in the course of representation 
it would be a little hard to predict what is going to happen in these 
cases if you only look at the course of the Moussaoui trial and all 
the various things that happened. Neither defense counsel nor the 
court could have predicted that. 

Mrs. EMERSON. I appreciate that. If there is any way you could 
get your hands on at least the cost of the Moussaoui situation I 
would be grateful to you. 

Judge GIBBONS. I think we can provide that and I think we also 
can probably provide the costs associated with earlier proceedings. 

Mrs. EMERSON. Thank you, Judge. 
Mr. DUFF. I am told that the McVeigh trial was about $16 mil-

lion, but we will get the other figures for the record. 
Mr. EMERSON. Thank you. 
[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-

vided the following additional information:] 
The information in the table below provides defense representation costs for the 

McVeigh, Kaczynski, and Moussaoui cases. The information provided below for de-
fense representation costs in the McVeigh case ($13.8 million) refines the $16.0 mil-
lion figure quoted by Director Duff in his testimony. 

Defendant Case 

Defense rep-
resentation 

costs 
(millions) 

Charged with death penalty- 
eligible offense? Case disposition 

Timothy McVeigh ............. Oklahoma City Bombing $13.8 Yes ................................. Convicted and sentenced 
to death. Executed 
June 11, 2001. 

Theodore Kaczynski ......... Unabomber ..................... 2.5 Yes ................................. Pled guilty and was sen-
tenced in May 1998 
to life in prison with-
out the possibility of 
parole. 

Zacarias Moussaoui ........ September 11th Co-Con-
spirator.

9.7 Yes ................................. Pled guilty and was sen-
tenced in May 2006 
to life in prison with-
out the possibility of 
parole. 
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HIGH-THREAT TRIALS 

Mr. SERRANO. Thank you so much. Let me just pick up on that. 
You just painted a very bleak picture if we do this in Federal 

court, and I am not suggesting that you did it purposely. You just 
told us what your feelings are. But we have had, my under-
standing, over 100 of these trials in this country already. Is it that 
everybody reacted to New York City, that wonderful town, and that 
somehow every media outlet in the world would show up and the 
tourists from Times Square would want to see the trial? 

For the record, I am the last standing New York City elected offi-
cial who supports the idea of having the trials in New York. That 
train left the station. On that issue I am probably the most un-
popular of any party in New York. But my feeling is that the ter-
rorists have different ways of winning or trying to win, and one of 
the ways that we cannot win is if we run away from our own sys-
tem and hide them somewhere because we are afraid to take them 
on in open court. 

One of the things they did on September 11th that nobody wrote 
about, people forget, we know certainly the most important part is 
the lives they took and the destruction they caused and the disease 
condition of the workers that are still being felt in New York. But 
if you were writing a book about the impact and the symbolism of 
attacking the financial center of our country, the military center of 
our country, and then they were either heading for the White 
House or for the Capitol as a legislative branch or the executive 
branch. They also did something else that nobody has ever written 
about. It was election day in New York and that election was can-
celed or stopped about 11 o’clock in the morning. So they disrupted 
our electoral system, which is at the center of our democracy. 

I may be wacko on this, but I continue to think there is nothing 
wrong with trying them openly in front of everybody in our courts 
and showing them that we don’t run away from ourselves or run 
away from our system. 

However, my question really is if we have had all these trials 
why all a sudden the feeling that we can’t afford it, that we can’t 
handle it, that we can’t accommodate, the people will show up, the 
security? And lastly, there is $73 million for part of these trials al-
ready in the Justice Department’s budget set aside? And lastly, 
why do I suspect, and this part we probably agree on, that if we 
do it in a military base the Department of Defense with all the 
money they have will come back to us and say guess what, you 
know those $1,700 trillion you give us every month? It is not 
enough. We need much more in our supplemental budgets to pay 
for those trials. 

Am I wrong on all this? I don’t want you to answer to the fact 
that I am the only New Yorker who still says it is okay in New 
York. 

Judge GIBBONS. You can understand of course that the judiciary 
is neutral on this issue. I mean, we are not taking a position and 
would not take a position—— 

Mr. SERRANO. But with all due respect, you may be neutral, but 
the picture you just painted—— 
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Judge GIBBONS. I know. I am about to get to that. I certainly did 
not mean to paint a bleak picture, and that is why I said at the 
end of my answer to Representative Emerson’s question that I was 
not trying in any way to say that we could not do it. And yes, you 
are quite right, there are many high threat trials that have been 
handled in the Federal courts. 

One of the points we make frequently with this subcommittee is 
that if it comes in the door we handle it because we are courts and 
that is what we do. And so none of that should be interpreted as 
a statement on my part that we can’t do it, that we can’t afford 
it. My only purpose was to try to communicate to this sub-
committee the indefiniteness of our estimate about the cost because 
of all the variables. It does not have any other connotations and 
should not be interpreted as having any other connotations. 

It is probably best that I not go into a little song and dance about 
the wonders of the Federal courts at this point, but I certainly have 
the greatest confidence in our judicial system and in all my col-
leagues in the system, and also great confidence in our employees 
and the folks who when they are presented with a situation handle 
it appropriately and are very much up to the task. 

So please don’t read more in that than I intended. It was just in-
tended to be a listing of the variables that will come into play in 
terms of how one would handle such a situation when presented 
with it. 

Mrs. EMERSON. Let me say, Mr. Chairman, that I did not assume 
in any case whatsoever that Judge Gibbons was making a judg-
ment one way or the other. I just was curious as to all of the dif-
ferent pieces that went in and whether $15 million would possibly 
cover even one high risk—so I did not interpret you as being anti 
at all, I just want you to know. 

Mr. SERRANO. And again for the record, you are highly respected 
by this subcommittee and everybody in this Congress. We didn’t in-
tend to say that either. It is just that you almost painted a picture 
of we can’t handle it. 

Judge GIBBONS. Oh, no, no, no, not intended to be the message 
at all. 

Mr. SERRANO. I know you can handle it if we had to do it that 
way. 

NATURALIZATION CEREMONIES 

Let me bring you to a happier issue, an issue which for many 
people is a problem at the beginning but ends up being very happy, 
and that is when people take their oath of allegiance to become citi-
zens. During last year’s hearing we discussed a report from the om-
budsman for the Citizenship and Immigration Services that criti-
cized the judiciary for delaying ceremonies and have recommenda-
tions for improving the process. I know that you strongly disagree 
with both the results of the report and how it was conducted. That 
aside, I understand there were some delays in the process from 
time to time. 

Have there been any changes in the handling and scheduling of 
these ceremonies since last year? 

Judge GIBBONS. To the extent there was a problem then, and you 
know we do quibble about that to some extent, we believe that any 
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problem has been resolved. Staff from the AO met with staff of the 
U.S. Citizenship and Immigration Services several times, invited 
those folks to meet with our District Court’s advisory group. That 
meeting went well. We offered to set up a focus group of clerks 
from courts that have a high number of citizens to be naturalized 
to deal with ongoing issues, but we were never taken up on that 
offer, and we believe that the relationship between the court that 
was the main subject of the ombudsman complaint and the re-
gional office for the Citizenship and Immigration Service, we be-
lieve that the issues pertaining to that relationship have improved 
greatly, that their relationship has improved greatly. 

Mr. SERRANO. I must say I will make an announcement here that 
it is not official yet, and I will make it here and it is open to both 
of my colleagues to join me. I am going to try to lighten the burden 
on the courts. To me there is nothing better than going to a citizen-
ship ceremony. So I put in a bill yesterday that will allow Members 
of Congress and Senators to swear in, to give the oath of allegiance 
to new citizens. And I am just tired of seeing all those other folks 
have all that fun. I want to be able to give the oath to people in 
my district because that is a great day and you see those American 
flags waving and you see all the different folks of different cultures 
and different communities. It is just wonderful. So I am going to 
try to alleviate the burden by having some of us do the swearing- 
in. 

Judge GIBBONS. As an experience I highly recommend it. It is 
really one of those lump in the throat moments. 

Mr. SERRANO. It happened because a lady in my district who be-
came a citizen, very active person, said I want you to swear me in. 
I said, gee, what a great thing. Then I called up and said oops, 
oops, you can’t do it, it is not allowed. 

Speaking of that, I now turn to a man who comes from a State 
that has a lot of swearing-in ceremonies, Mr. Boyd. 

Mr. BOYD. Thank you very much, Mr. Chairman. You are right 
we do have a lot of swearing-in ceremonies. 

First, let me apologize for being late to the witnesses and to you, 
Mr. Chairman and Mrs. Emerson. You know how these schedules 
are, but I appreciate—— 

Mr. SERRANO. Besides there is another little issue being dis-
cussed these days around here that takes time. 

Mr. BOYD. Yes. 
Mr. Chairman, I was interested in your comments about your 

legislation. I take part in a swearing-in ceremony every 4th of July 
that is done in our City of Tallahassee, and I have always enjoyed 
that. It is a great honor to be there. So now we won’t have to have 
the Federal judge do it, I understand, I can do it myself. 

Mr. SERRANO. My bill, if you care to cosponsor, was introduced 
yesterday, would allow you to give that oath. 

Mr. BOYD. Only if I could cosponsor it though, right? 
Mr. SERRANO. No, no, my bill covers you even if you vote against 

it. 
Mrs. EMERSON. We could attach it to the appropriations bill and 

make sure it gets through and not have to hassle around with om-
nibus. 

Mr. SERRANO. You don’t legislate on an appropriations bill. 
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PANAMA CITY COURTHOUSE 

Mr. BOYD. Judge Gibbons and Mr. Duff, thank you for being 
here. I will be very brief, and I know this is not part of your budg-
et. The construction part is GSA. 

I represent the Northern District of Florida, including Panama 
City, and we have been trying desperately, myself and the people 
in that community for the 14 years that I served in Congress, to 
build a new Federal building because that one there is a leased 
building and, according to your folks, it is very inadequate. And we 
think we have gotten close sometimes but gotten on the list, and 
then it drops back and so on and so forth. My question really to 
you is if you would care to share with us your thoughts on the pace 
of the courthouse and Federal building funding and whether or not 
you believe it is keeping pace and how far behind are we falling? 

Judge GIBBONS. Do you want me to try? 
Mr. DUFF. You go ahead and start and I will wrap it up. 
Judge GIBBONS. You know certainly I think within the judiciary 

from time to time we have wished that the execution of our 5-year 
plan was more within our control, but of course it is not only a 
matter of getting an appropriation, but it is not an appropriation 
to us directly for it. We do have a very controlled process for as-
sessing needs for new courthouse construction. It is called Asset 
Management Planning. We adopted it as a part of our cost contain-
ment initiative and it replaced our earlier methodology for deter-
mining courthouse needs. Cost is more of a driver now than it was 
previously. 

And so I don’t know anything about your specific situation, per-
haps Jim does, but sometimes localities do think they need a court-
house and sometimes they do have a real need, but sometimes that 
need doesn’t quite get the courthouse to the top of the list. 

Mr. DUFF. And I would just add—— 
Mr. BOYD. If you could when you address it, the list, I know we 

have been on the list, we have slipped back and those kinds of 
things. I understand you are trying to strengthen the process you 
are involved in, but can we strengthen the whole process? 

Mr. DUFF. Well, Representative Boyd, I think it is a function of 
the overall budget of the country, too, trying to be tightened. We 
are seeing some more restrictions placed on projects that we would 
like to see move that have been on the list before. 

One clarification for Federal buildings, not just courthouses, but 
for Federal buildings, GSA really takes the laboring oar on that 
and requests money for Federal buildings. Our 5-year plan really 
only provides for stand-alone courthouses. But we certainly partici-
pate in and inform the GSA decisions. 

Mr. BOYD. Just to clarify, and to make sure we are on the same 
track, this is a courthouse. 

Mr. DUFF. Stand-alone courthouse? 
Mr. BOYD. Yes. 
Mr. DUFF. We would like more, too, but I think it is a function 

of the overall effort to hold the budget in check as best the govern-
ment can. 

Mr. BOYD. So I assume from that answer that you think the 
building, the funding of the buildings that we have been doing is 
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not adequate, it is slipping us further behind as we go? And can 
you speak to how you can strengthen that process? I understand 
that you can point to us rightfully so, but how can we solve this 
problem? 

Mr. DUFF. Well, we have been very aggressive in our cost con-
tainment efforts to try to reduce the costs of the courthouses. We 
have done studies on space. We are doing some courtroom sharing 
now, and our magistrate judges and senior judges are sharing 
courtrooms. We have been very vigilant as stewards of public funds 
to try to find ways to reduce the overall cost of building court-
houses and thereby advance other projects and move them along 
more quickly than perhaps they could have been moved before. But 
the ultimate funding decision of course rests with all of you. 

Mr. BOYD. In your experience does solving the location and site 
purchase problem? I even had a situation where we had the loca-
tion, we had the location donated to us, and we still weren’t mak-
ing the kind of progress we needed to make, slipped back instead 
of up. 

Mr. DUFF. There are a number of factors that go into the priority 
list, and some become more urgent than others, some are very crit-
ical. It is hard to explain to those in line waiting for it because ev-
eryone’s needs are great, but we do the best we can with leveling 
the playing field and treating all equally with limited funding. We 
do the best we can with it. 

Judge GIBBONS. I was just going to say it is a very difficult thing 
because there are many, many good, sometimes even compelling ar-
guments with respect to courthouses that end up not being built for 
a very long time. 

Mr. BOYD. Mr. Duff, I see you were just passed a note. Do you 
have something to add? 

Mr. DUFF. Well, I could read it. I don’t think I can absorb it yet. 
The 2004 moratorium only went forward with 15 projects that al-
ready had money for site and design. In the meantime we have 
been reassessing all the others, and that process is almost com-
pleted. That is just off the top of my head. 

Mr. BOYD. No, off the top of her head. So that reprioritization 
process is underway and will be completed soon? 

Mr. DUFF. Yes, sir. 
Mr. BOYD. Mr. Chairman, thank you for your time. 
[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-

vided the following additional information:] 
The court in question is currently located in a leased building in downtown Pan-

ama City, FL. Constructed in 1977, this leased courthouse has been renovated mul-
tiple times. The building cannot be renovated any further to accommodate growth. 

In 1997, the Judicial Conference approved Panama City, FL for inclusion in its 
FY 1998–2002 Five-Year Courthouse Project Plan for site and design funding in FY 
2002. Because sufficient funding was not provided to support the projects preceding 
it on the FY 1998–2002 Five-Year Plan, the Panama City project slipped into subse-
quent years until a moratorium on all projects was imposed by the Judicial Con-
ference in FY 2004. 

In a move to control costs, 35 courthouse projects that had not yet received appro-
priated funding for site, design, or construction, including the Panama City project, 
were subject to the moratorium and underwent a thorough reevaluation. A separate 
15 courthouse projects that had received some Congressional funding, many of 
which were shovel ready, have been allowed to proceed since 2004. The Judiciary’s 
FY 2011 Five-Year Courthouse Project Plan includes funding through FY 2014 to 
complete these projects currently on the Plan. 
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The reevaluation of the space needs associated with districts where the 35 
projects are located has been completed and a list of courthouse projects ranked in 
order of urgency has been compiled. The entire list will be considered by the Judi-
cial Conference Committee on Space and Facilities at its June 2010 meeting. The 
Urgency Rank Evaluation places the Panama City project at number 12 on that list. 
However, the Judiciary has been hesitant to add new projects to the Five-Year 
Courthouse Project Plan until more of the projects currently on the Plan receive ap-
propriated funding. Therefore, despite the reaffirmed need for a new facility in Pan-
ama City, it is unlikely it will be added to the Judiciary’s Five-Year Plan for several 
years. 

CAMERAS IN THE COURTROOM 

Mr. SERRANO. Thank you. Under the Judicial Conference policy 
each Court of Appeals may permit television and other electronic 
media coverage of its proceedings, but only two of 13 courts of ap-
peals, the 2nd and 9th Circuit Court of appeals have chosen to do 
so. Has there been any data collected on the two circuits’ decisions 
to allow electronic coverage and any associated costs? If so, what 
has been learned about cost and potential savings? Also do the 2nd 
and 9th Circuits have limits on the types of cases that they allow 
television coverage for? Have other circuits indicated that they are 
considering coverage of court proceedings? 

Judge GIBBONS. I am not aware of any data that the 2nd and 9th 
Circuits have collected. I do know that with respect to broadcasting 
proceedings in appellate courts I would be surprised if there were 
any significant costs one way or another given the growing tech-
nology that is available in courts. So I think that from the Con-
ference’s standpoint it has really not been a cost issue, but more 
of a policy issue. 

Mr. SERRANO. Now, I don’t know if you answered this part, do 
you know of any other districts that are thinking of doing the same 
thing? 

Mr. DUFF. Of having a pilot project with cameras? 
Mr. SERRANO. Yes. 
Mr. DUFF. We do know other districts that are considering it. We 

are trying to come up with a uniform approach to it, and we are 
on the verge, I think, of doing so. We still have a Judicial Con-
ference policy with regard to cameras in the courtroom. The Con-
ference itself is opposed to cameras at trial court level for a variety 
of reasons, for example in criminal trials where witnesses can be 
intimidated. There are elements of the trial that if, we think, were 
put on television, could change the course of a trial. It could change 
even the fact that a matter would go to trial. If witnesses are in-
timidated, if plaintiffs don’t want the vast public exposure that 
comes with television in the courtroom, it might intimidate plain-
tiffs who have civil rights claims or sexual assault claims not to 
feel like they could or would want to proceed. 

So we have been very cautious about it, Mr. Chairman, and to 
answer your question more directly, I think there are types of mat-
ters that certainly the Judicial Conference feels it wouldn’t be a 
problem. 

Mr. SERRANO. So tell me how these two districts are doing this, 
because I am getting a little confused here. If the Judicial Con-
ference has problems with it, why are these two districts doing it 
anyway? 

VerDate Mar 15 2010 04:42 Dec 09, 2010 Jkt 062204 PO 00000 Frm 00047 Fmt 6602 Sfmt 6602 E:\HR\OC\A204P2.XXX A204P2tja
m

es
 o

n 
D

S
K

G
8S

O
Y

B
1P

R
O

D
 w

ith
 R

E
P

O
R

T
S



48 

Judge GIBBONS. The Conference has a different policy for the ap-
pellate courts than for the district courts. The Conference policy is 
that trials in district courts should not be broadcast. The Con-
ference policy permits appellate courts to do it. The 2nd and 9th 
are the only ones that have adopted a courtwide policy permitting 
the broadcasting of arguments. I have a feeling, just based on noth-
ing other than my own experience, that probably there is other 
broadcasting going on and certainly other requests to broadcast 
that are not occurring as a result of a court policy. 

I know that I was a member of a panel within the last couple 
of years and I can’t even remember what the case was, but we were 
presented with a request to broadcast a particular argument. And 
so I am sure that I was not on the only panel within the United 
States courts where that has ever happened. But I think we know 
only when there is a court policy of permitting it across the board, 
which is the case in the 2nd and the 9th. 

IMPACT OF TRIAL PUBLICITY ON YOUTH CRIME 

Mr. SERRANO. All right. I remember a long, long time ago when 
I was in the State Assembly in New York that I opposed cameras 
in the courtroom and I did it based—that was the era of the begin-
ning of the hip-hop generation, the hip-hop culture. And a lot of 
people think hip-hop is rap music, it was also dance and graffiti art 
form, and so on. And folks who were allegedly or supposedly, Jo 
Ann, smarter than I said that the kids were drawing their name 
on the walls as a form of identification, of being somebody or hav-
ing people notice them. If that was the case, I wondered out loud 
then in my opposition if seeing a local thug on TV being tried for 
a crime that pretty much anybody knew he had committed because 
there were witnesses and everything, that would inspire people to 
say look at that publicity he is getting for that negative act. 

Fast forward to now, there are plenty of other ways unfortu-
nately for young people to be invited into doing the wrong thing. 
So has anyone ever done a study on the effect on young people of 
having—because we have many ways in this country of being fa-
mous and well-known, you know. You could hold this hearing and 
be famous tonight on webcast to the dismay of half the Nation 
maybe or you could do something terrible and get all that publicity 
for it. Do you know if there are any studies that show the link be-
tween that? And by the way, to me those trials are totally different 
from Supreme Court proceedings. That I may also have problems 
with because I think to reach a great decision sometimes people 
have to bicker or something amongst themselves and the public 
wouldn’t understand maybe how that happens. Anyway any 
thoughts on that? 

Judge GIBBONS. I am not aware of any studies. I will say that 
I think that over time folks have begun to think about obviously 
the broadcasting of anything. I mean we live in an age in which 
communications have been entirely revolutionized in our lifetime, 
but among the reasons that still remain and I think are most com-
pelling in support of the Conference policy are the security con-
cerns, which seem more relevant today than they ever were. If you 
broadcast trials and you have concerns about safety of jurors, safe-
ty of witnesses, just many, many things, it would be undesirable 
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to raise the profile of people who are participants in trials within 
the community. 

So I think those are among the gravest concerns that exist today. 
Mr. SERRANO. I am reminded of those old black and white movies 

where the accused, the defendant is giving dirty looks to the jury 
and intimidating half of them. I can just imagine if that is being 
seen by everybody. 

Mrs. Emerson. 
Mrs. EMERSON. You know, ever since we put cameras in the 

House of Representatives we don’t have real debate anymore. Ev-
erybody does their talking points and they are totally on message 
because heaven forbid if a constituent would see you. And so I 
think it actually diminishes our ability to have good dialogue in the 
House of Representatives. So I tend to agree with you, Mr. Chair-
man, that it is not a good idea. 

PROBATION AND PRETRIAL SERVICES 

Let me ask a few questions about probation and pretrial services 
if I could. You all project that in fiscal year 2010 there will be 
105,000 charged defendants awaiting trial and 127,000 convicted 
offenders being supervised in our communities by probation and 
pretrial service officers. You request an increase of $7 million and 
154 additional positions for probation and pretrial services. 

So my first question is how will these additional resources help 
ensure that people serving under supervised release are not posing 
a risk to the communities in which they are living? And perhaps 
I will add one more question with this series? How will the addi-
tional resources help offenders released from Federal prison be-
come productive members of society and particularly those who 
have substance abuse and some mental health problems? 

Judge GIBBONS. The numbers that we are requesting in terms of 
staff increases are driven by the workload increases we have seen, 
but there are some very, really very exciting things happening in 
our probation offices in terms of real progress in effective super-
vision. The Federal probation offices have always been in my judg-
ment highly professional, but success in supervision was always 
tied to frequency of contact and to the threat of violation involving 
proceedings before a judge. 

We now, as a result of some more modern research, are moving 
to the utilization of what are called evidence-based practices in su-
pervision. We have a lot of research that we believe will help us 
in reducing recidivism. Probation officers have available to them 
data from the States, and I hope the Territories. 

[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-
vided the following additional information:] 

While the Judiciary is able to access recidivism data for the 50 states as part of 
its evidence-based practices initiative, the Judiciary is unable to access recidivism 
data for offenders in the U.S. territories because those jurisdictions lack automated 
criminal history records accessible through NLETS. NLETS is a service that links 
together state, local, and federal law enforcement and justice agencies for the pur-
pose of information exchange and is the Judiciary’s primary source for accessing and 
analyzing recidivism data. 

Mr. SERRANO. That will make me happy. 
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Judge GIBBONS. And they also have data that examines the cases 
of 100,000 Federal offenders to determine—some of the data shows 
recidivism patterns of Federal offenders, as I understand it—what 
has been effective with particular individuals. Now the probation 
officers are using this data to individualize their approach to the 
offender. They first look at this data in light of a number of factors 
involving the defendant. And the four areas they examine are anti- 
social or criminal thinking and values, whether the individual has 
a dysfunctional social network, whether his primary issues are lack 
of employment and education, and whether there is substance 
abuse, and they can determine which one of these areas they 
should focus on initially and determine whether the person is most 
in need of treatment, for example, of some kind, whether mental 
health or substance abuse, whether the person might be in need of 
education or job training, just whatever it is. It is a much more in-
dividualized and we hope a very effective approach. 

Mrs. EMERSON. It is very interesting. Sometimes treating mental 
health and substance abuse issues are best done in a different kind 
of a setting. 

SUPERVISING SEX OFFENDERS 

Tell me then, once we pass the Adam Walsh Act and we have 
been able to increase the apprehension of sex offenders, it is a dif-
ferent situation in many cases, do your probation officers have suf-
ficient resources to effectively supervise sex offenders and protect 
the citizens in the surrounding communities from them? 

Judge GIBBONS. I don’t think we would complain about the lack 
of resources, particularly in light of the adequacy of our funding, 
for which we are once again most grateful. I will say that super-
vising sex offenders and helping to prevent that person from re-
offending, that is one of the most challenging tasks a probation offi-
cer faces. If you get into all—and I am certainly no expert on this, 
but if you get into the data about sexual offenders and the dif-
ficulty of rehabilitation and that sort of thing, it is really a difficult 
task. 

They do have a lot of tools at their disposal. There is not only 
treatment, but they also do testing and polygraphs. There is an-
other test that they use to ascertain whether the individual is suc-
ceeding with treatment and whether the sexual thought patterns 
have been altered. They can do GPS or other location monitoring 
technology to make sure the person is staying away from schools 
and other locations where children would be present. If the person 
has been an offender against children, they make sure there is 
compliance with various registration laws. 

Child pornography is a very common offense seen in the Federal 
courts, and it is usually accessed by the individual via the Internet. 
So the person may be prohibited from working around computers 
and often personal use of computers. So there is that sort of moni-
toring they are able to do not only for sexual offenders, but they 
are able to do in appropriate cases things like surveillance or 
searches to make sure there is compliance. 

Mrs. EMERSON. Thank you very much, Judge. 
Mr. SERRANO. Let me ask a question having to do with Mrs. Em-

erson’s favorite Federal agency, GSA. 

VerDate Mar 15 2010 04:42 Dec 09, 2010 Jkt 062204 PO 00000 Frm 00050 Fmt 6602 Sfmt 6602 E:\HR\OC\A204P2.XXX A204P2tja
m

es
 o

n 
D

S
K

G
8S

O
Y

B
1P

R
O

D
 w

ith
 R

E
P

O
R

T
S



51 

Mrs. EMERSON. No doubt. 

GSA RENT AND GREEN TECHNOLOGY 

Mr. SERRANO. The judiciary is working with GSA on a memo-
randum of agreement on rent calculation to limit rental costs. In 
your testimony, Judge Gibbons, you indicate that the 2011 rent is 
expected to be $300 million less, 23 percent of the amount pro-
jected, in 2005. Is the 2010 projected payment for rent on target? 
Your cost projection for 2011 is $1 billion, what savings are you 
taking into account with that projection and does the Administra-
tive Office of the U.S. Courts work with GSA in efforts to explore 
and implement policy and practices to make the court facilities 
more energy efficient and more green? 

Judge GIBBONS. Well, that sort of touches a number of areas and 
let me try to address the rent savings first, and then I will prob-
ably turn to Jim to talk about our relationship with GSA, the 
memorandum of understanding and the green technology issue. 

Really our progress in containing our rent cost is attributable to 
a number of steps we took as a part of our cost containment effort. 
We do believe that we are on target in saying what we have saved 
in terms of rent costs that were projected in 2005. First, you know 
we had that moratorium on courthouse construction, but then we 
followed up with a number of steps. We had our rent validation ef-
fort in which we worked with GSA to identify areas where we were 
not being charged properly. We believe that we saved and had cost 
avoidances of about $50 million as a result of that effort. We have 
had changes in the Design Guide, we instituted a rent cap of 4.9 
percent to contain the rate of growth in rent. We have instituted 
a new circuit-based program of managing the funds available for 
space improvement where the cap is a major player in restraining 
the cost. We have the new Asset Management Planning process, 
which we have referred to previously, and then the Memorandum 
of Understanding. 

All of those things have contributed to this savings we have seen 
in rent. For the future obviously the courtroom sharing as new con-
struction comes online will help us avoid costs that we otherwise 
might have incurred. 

Mr. DUFF. Yes, Mr. Chairman, I would just add the two things 
we started when I was appointed. One was trying to improve rela-
tions with GSA and two, get the rent under control, and I think 
we made great progress in that regard with this Memorandum of 
Understanding. We have taken the play out of rent projections as 
much as we could. They used to use a market-based rent calcula-
tion, and we were finding that it was inconsistent and it was above 
market rate in many instances. So this new memorandum of un-
derstanding we entered into took the play out of it and provided 
some definition to our rent so we can project it more accurately 
going forward, we think. 

And with regard to the green issue, GSA is really responsible for 
that, but we certainly encourage it and work with them in any way 
we can to promote that. 

I met with the new Administrator of GSA about 2 weeks ago, 
Martha Johnson, and was very impressed with her, and I think we 
are going to have a good working relationship with them going for-
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ward. She was certainly very mindful of our needs and called us 
her biggest customer, which we like to hear, and wanted to work 
with us. So I was encouraged by the meeting. 

Mr. SERRANO. You realize that if you get rents reduced it would 
be revolutionary. It is just improper use of the language in this 
country to think that rents can be reduced. Why do I know Mrs. 
Emerson has something to say? 

Mrs. EMERSON. Because I was able to negotiate my rent at GSA 
at my new office building and told them that I would only pay 
what I paid my old Federal building. They wanted to charge me 
double, I said then we are not going to move in, and so they caved 
in. What can I tell you? So it was a negotiation, right? 

Mr. SERRANO. It is her way of reminding me that I don’t have 
a Federal office building in my district. 

Mrs. EMERSON. Mr. Chairman, it was not. I didn’t know that you 
didn’t. 

Mr. SERRANO. No, I don’t. 
Mrs. EMERSON. Well, we will have to get you one. 
Mr. SERRANO. There you go. Please write it up. 
Mrs. EMERSON. Instead of a portrait you can get a building. 
Mr. SERRANO. Thanks a lot. 
With that, let me turn to our colleague the distinguished gentle-

woman from the great State of California, Ms. Lee. 
Ms. LEE. Thank you, Mr. Chairman. I apologize for being late, 

but as you can imagine, it is a pretty busy time. 
Mr. SERRANO. If you need me, let me know. 

WORKFORCE DIVERSITY 

Ms. LEE. Welcome, I am glad to see you both. I appreciate the 
efforts of the Judicial Conference in its commitment to reduce costs 
and especially during these very difficult times, but I want to make 
sure that we find the right balance between of course cost savings 
and that we continue to ensure everyone access to the courts and 
timely decisions in the court system for all Americans. 

Let me ask you, because I asked you last time and I appreciate 
you submitting the information as it relates to diversity. And I am 
looking at the numbers here, you know, some areas in terms of the 
workforce you are progressing, in other categories you are not. I 
think you have a lot of room for improvement, and I am wondering 
if you do recruitment at minority serving institutions, Hispanic 
serving institutions, African American, tribal colleges to boost di-
versity numbers on this. 

Judge GIBBONS. Our Judicial Conference Committee on Judicial 
Resources has an Ad Hoc Subcommittee on Diversity that grew out 
of a recognition that we perhaps needed to do a better job in the 
area of recruitment, and through the efforts of this subcommittee 
and through that committee we are identifying minority law stu-
dents—this is particularly for law clerk positions and staff attorney 
positions obviously, but that has been an area in which we feel we 
have been particularly lacking in racial and ethnic diversity. But 
we have been identifying minority law students and other minority 
organizations and bar associations in hopes of creating pipelines 
there. 
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We are in the process or have been, I am uncertain as to the sta-
tus of sending correspondence to law school deans, we are pre-
paring correspondence to hiring partners at the Nation’s top law 
firms. All that goes largely toward addressing the law clerk/staff 
attorney piece of this. Of course, that is only a small part of the 
courts’ overall workforce. 

I will leave it to Jim to address anything that has been done on 
a national level, but I do know that local courts typically elect how 
and where to advertise their vacancies, and I know that many of 
them have become increasingly aware of the need to make sure 
that they are advertising in places where their advertisements will 
be seen by folks of diverse racial and ethnic backgrounds. 

Mr. DUFF. Yes, I would just add to that the local court hiring 
practices, we have encouraged reaching out and diversifying the 
best we can. The hiring at the courts is done locally for staffing 
purposes, not nationally. But from a national standpoint we cer-
tainly encourage that. 

Ms. LEE. It is one thing to encourage and post, but it is another 
to do really do the outreach. I don’t know if you have the resources 
to really establish a good outreach recruitment effort, and that is 
something, if it makes sense, you should let us know. 

Mr. DUFF. Yes. 
Ms. LEE. Do you think that makes sense? 
Mr. DUFF. Yes, we are committed to that. 
Ms. LEE. But do you have the resources? 
Mr. DUFF. I think we probably have the resources now to—I will 

look at it more closely, but as we have said from the outset, we 
have been very pleased with the funding that we have been receiv-
ing. If we need more in that regard, we would certainly seek it. 

[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-
vided the following additional information:] 

The Judiciary believes it has received sufficient funding from Congress in order 
to continue implementation of its workforce diversity initiative. The Judicial Con-
ference Committee on Judicial Resources’ Ad Hoc Subcommittee on Diversity was 
established in 2004 to examine diversity within the federal judicial workforce and 
to consider programs, policies, and training on fair employment practices that would 
benefit the federal Judiciary. The goal of this initiative is (1) to expand the Judi-
ciary’s job applicant pool in terms of diversity, and (2) to allow individuals to better 
understand the role and mission of the federal courts. 

As part of the Judiciary’s workforce diversity initiative, Committee members at-
tended and made diversity presentations at all circuit judicial conferences during 
fiscal years 2007 through 2009, with the emphasis that new judges be made aware 
of the issue and the important role that they can play when making hiring and pro-
motion decisions. The Committee also sends letters to judges encouraging their col-
leagues to make an extra effort to identify and interview minority individuals for 
a non-Article III judicial vacancy in their respective districts. 

A Diversity Initiative Blueprint was formulated and is revised continuously with 
input from the Committee and a variety of Judiciary advisory groups. Key compo-
nents of the Blueprint include: 

• Ongoing Outreach to Judges. Completion of a judge-to-judge presentation, em-
phasizing the critical role that judges play in hiring and promotion decisions. The 
presentation (contained on a DVD) is included with orientation materials for new 
judges. 

• Outreach to Potential Judicial Employees. Upgrading the Judiciary website 
(www.uscourts.gov/careers) to allow the Judiciary to compete better with other fed-
eral agencies for talent. The website now includes a series of Judiciary recruitment 
videos designed to attract America’s best talent to the federal courts with a focus 
on promoting diversity in the Judiciary’s workforce. 
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• Diversity Toolkit. Recently, the Judiciary distributed a recruitment toolkit to 
the courts intended to provide information and practical tools to assist courts in 
reaching out to ‘‘hard-to-find’’ candidates, improving interview techniques, and im-
plementing formal and informal mentoring programs to increase the retention of di-
verse employees. 

• Continued Judiciary representation at college/law school employment fairs. 
• Coordinating with external organizations for outreach and recruiting (Minority 

Bar Association, minority publications, minority corporate counsels, DC Women’s 
Bar Association.) 

Judge GIBBONS. It may be that more could be done at the na-
tional level to encourage the outreach with respect to individual 
court hiring for the law clerk positions. It is kind of a national hir-
ing market, not so for other positions in the courts. I think we 
might take a more national approach to encouraging local courts to 
become more actively involved in outreach; in other words, to go 
beyond just the advertising and the making available. 

Even though under our court governance system the hiring is 
really within the hands of local courts, certainly there is always 
more that you can do to create a climate in which folks are think-
ing about doing these things that they ought to do and that would 
be positive in terms of enhancing diversity. 

Ms. LEE. Great. And I think when you think through this and 
you look at the local courts, we have the tri-caucus, the Black, His-
panic, Asian Pacific American Caucus that could help in your local 
courts in recruitment efforts. 

Judge GIBBONS. I will say that on another note, while we have 
not done so well in racial, in ethnic diversity, we have done very 
well in gender diversity even in the lawyer ranks where a majority 
of all the Federal law clerks in the system are now female and 
have been for a number of years. 

Ms. LEE. Yes. May I have one more minute, Mr. Chairman. 
Mr. SERRANO. Sure. 
Ms. LEE. And the dismal record for the judges, I am looking at 

this in terms of African American, Asian and Hispanic judges, on 
page 128 of the report here. I don’t know how you deal with that. 

Mr. DUFF. That is a little bit out of our control. 
Ms. LEE. I know, but just for the record it is horrible. 

MINORITY CONTRACTING 

Finally, on the minority contracting piece in the report we asked 
you that question in our last hearing and you came up with a cer-
tain percentage. You say of this total 500 of the total of 4,800 con-
tract awards, 591, 12.11 percent, were awarded to minority and 
women-owned businesses. 

Judge GIBBONS. I think the most striking thing about those fig-
ures is what it doesn’t include. We were only able to furnish figures 
for a few entities like the Administrative Office, but not for all of 
the courts throughout the country. I think we were able to provide 
some figures perhaps maybe for the Federal Circuit, but not for 
other courts. So those figures, they really don’t tell you much at all. 
And I believe that I was told in preparation for this hearing when 
I asked about that that we had made an effort to get those figures 
and had found that those statistics were just not maintained. We 
do nationally maintain pretty complete statistics on hiring, and not 
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just who is hired but who is in the applicant pool. But we appar-
ently do not maintain those statistics with respect to contractors. 

Ms. LEE. Can we ask you to begin to develop a central repository 
or some kind of a data gathering mechanism or procedure? Because 
until we know what is what, it is really very difficult to know what 
is what. 

Judge GIBBONS. I think we can tell you we will begin to look at 
it. Our courts operate on a system of decentralized budgeting. 

Ms. LEE. I know. 
Judge GIBBONS. And so—— 
Ms. LEE. We have got to do something. So beginning to look at 

it is fine, but we have got to know as we begin to look at it, we 
have to have an outcome or a goal and we can help you maybe 
come up with some mechanisms to develop that, but I think it is 
absolutely essential that we know what is going on with these con-
tracts. 

Judge GIBBONS. Perhaps we can take—I mean it would seem to 
me that the key thing is collecting the information, and apparently 
why we don’t have the information is because when our courts 
make a contracting decision they don’t collect information. And cer-
tainly we could begin to look at how we could collect the informa-
tion. 

Ms. LEE. Yes, I think so because given that America is a diverse 
country, I think our courts want to see some fairness in every as-
pect of the court system and this is one big aspect of it that there 
should be some equity and some fairness, and how do you know 
that until you know it. 

Mr. DUFF. Representative Lee, if I might supplement the answer 
a bit. Part of the request we made today is for increased funding 
in our accounting system and that new accounting system I think 
will enable us better to monitor and respond to and be responsive 
to these sorts of concerns. 

Ms. LEE. As long as you have some categories in there that will 
give us the information in this new accounting system which 
some—most accounting systems don’t have. You have to have a 
special database, a special repository, a special skills, you know? So 
look at it within a broader context if you want to attach it to that. 

Mr. Chairman, can we make sure we do whatever we need to do? 
Mr. SERRANO. I want the record to show that the chairman joins 

Ms. Lee in that request. She is always on target with this. You 
know, no reflection on your comments, both of you, but it reminds 
me when I started in public office 37 years ago. I would ask people 
what does your department look like in New York State. The an-
swer was we don’t keep records because we treat everybody equal-
ly. Well, no, we want you to keep records. The Census Bureau this 
week is asking very pointed questions about who you are and I 
think you need to know within the court system who is there. So 
I sign up with that. 

[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-
vided the following additional information:] 

As Judge Gibbons stated in here response to Rep. Lee’s question regarding con-
tract awards to minority-owned and women-owned businesses, procurement in the 
federal Judiciary is decentralized throughout the courts nationwide so there is no 
central repository containing information relating to federal Judiciary contracting 
actions. A procurement module that will capture Judiciary-wide procurement data, 
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including data on contract awards to minority-owned and women-owned businesses, 
is expected to be implemented in the courts in 2013. Data from this module would 
be available from the system beginning in 2014. 

At the present time, the Administrative Office of the United States Courts is able 
to provide information from its financial accounting system relating to FY 2009 con-
tract awards to minority-owned and women-owned businesses for the following judi-
cial organizations which all share a single procurement database: Administrative 
Office of the United States Courts, Federal Judicial Center, United States Court of 
Federal Claims, United States Court of International Trade, United States Court of 
Appeals for the Federal Circuit, United States Judicial Panel on Multidistrict Liti-
gation. 

There was a total of 3,429 contract awards in FY 2009 for the six Judiciary orga-
nizations listed above. Of this total, 435 contract awards (12.69%) were to minority- 
owned and women-owned businesses. 

Let me do something here, Ms. Lee. We are trying to wrap up. 
So if you have another question to ask. 

Ms. LEE. One more question. 
Mr. SERRANO. Go ahead. 

SHARING FEDERAL PROBATION PRACTICES WITH STATES 

Ms. LEE. Evidence-based practices, just in terms of recidivism at 
the Federal level, how can we ensure that this information can be 
shared at the State level with law enforcement officials in the court 
system, what you are doing, because evidently the recidivism rate 
has been significantly reduced for Federal levels? 

Judge GIBBONS. Well, our recidivism rate was lower to begin 
with, substantially lower. We hoped to make it even lower. I am 
not aware of any studies that explain why that is. It may be partly 
because of the nature of the offenders that we have had, but cer-
tainly we are no longer a Federal system where our offenders are 
not dangerous, because there are in fact many of them very, very 
dangerous to society and have done very substantial time in prison. 
But I would attribute it to the fact that we have always just had 
a really professional, excellent probation system. Evidence-based 
practices provide a chance for us to be even better, but I was in 
the district court for 19 years before I went to the court of appeals 
and one of the great privileges in my life was working with the 
men and women in our probation system, and I think they just get 
good results because of the caliber of people they are and the work 
they do. I don’t know what else to attribute it to. And I will bet 
that has been a position to which probation officers aspire because 
historically the Federal system has paid better than the State sys-
tems. 

And I am not telling you it is a high paying job. I am just saying 
that it has been treated as more of a professional job. They vir-
tually all have at least Master’s Degrees in relevant areas and they 
approach the job with as much professionalism and seriousness as 
any group of people that I know. 

Ms. LEE. If there is no empirical evidence to tell us why, maybe 
the anecdotal evidence will help, having an evaluation, send some-
thing out to the States saying we think this may be why this is 
working. You may want to consider it, something, really because it 
is really horrible in all the States. So I would like to talk with you 
further on how we would do that. 

Mr. Chairman, thank you. 
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Mr. SERRANO. It is okay if you have another question. I need you 
to cosponsor my new bill. 

Ms. LEE. I am. 
Mr. SERRANO. You don’t even know what it is. 
Ms. LEE. But I am going to cosponsor it. I thank you, I want to 

make sure we follow up on this anecdotal evidence and replicate 
best practices. 

Thank you again. 
[CLERK’S NOTE: Subsequent to the hearing, the Judiciary pro-

vided the following additional information:] 
We do not know for certain why the federal recidivism rate is lower than that of 

state and local systems, but we are building a comprehensive outcome measurement 
system to support empirical research that will be able to answer that question de-
finitively. The infrastructure for that system will be complete in two years, but part 
of it is already done. That part now enables us to gather arrest data from the FBI 
and all state systems, which provides a baseline recidivism rate for all federal dis-
tricts and will allow us to measure changes in the future. Our goal is to be able 
to conduct empirical research to determine what interventions help to foster lasting 
positive changes in individuals under the supervision of probation officers, and 
thereby reduce recidivism. 

In the meantime, we can offer possible explanations for the difference in recidi-
vism rates between federal and state and local systems. A good portion of federal 
cases, around 40 percent, are considered low risk as measured by the Risk Pre-
diction Index and reflected in the Criminal History Score computed for sentencing 
guidelines purposes. It is possible that state and local systems do not have such a 
high percentage of low risk cases. 

In addition, federal probation officers have more experience and education than 
their state and local counterparts. Typically, the federal system recruits from state 
and local systems and selects only the best available candidates who already have 
several years of experience in community corrections. Candidates are attracted to 
the federal system partly because of better pay and benefits in most jurisdictions, 
but also because of the excellent reputation of the federal system. On average, fed-
eral probation officers have 12 years experience in community corrections. All have 
bachelor’s degrees, and half also possess master’s degrees. About 12 percent are flu-
ent in a second language, usually Spanish. 

One reason for the excellent reputation of the federal probation system is the ex-
ceptional training that federal probation officers receive. All new officers participate 
in a six-week basic training program on the campus of the Federal Law Enforce-
ment Training Center. Also, probation officers are required to participate in a min-
imum of 40 hours of training each year, on top of any training they receive in the 
use of firearms and officer safety. Federal probation officers participate throughout 
their careers in advanced programs offered by the Federal Judicial Center, the 
United States Sentencing Commission, and the Administrative Office of the U.S. 
Courts. 

Federal probation and pretrial services officers and their state and local counter-
parts are increasingly exchanging information about evidence-based practices at 
conferences such as those of the American Probation and Parole Association and the 
National Association of Pretrial Services Agencies. Also, the Administrative Office 
of the U.S. Courts has long published Federal Probation, a journal with three issues 
per year that is available to the public and contains articles written not only by aca-
demics, but by practitioners at the federal, state, and local level. 

RETENTION OF FEDERAL JUDGES 

Mr. SERRANO. Mrs. Emerson has no further questions. I just 
want to add to the question she was talking about. Diversity in 
courts, in general there is an issue of retention of Federal judges. 
I don’t know if you have touched on that in your testimony, but the 
whole issue in that case was compensation. Has that changed at 
all or is that still a problem? 

Mr. DUFF. We are still having a problem, Mr. Chairman. The 
number of judges leaving the bench is increasing and we are seeing 
troubling trends. It seems to be affecting the gains we have made 
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in putting a diverse bench together. It has been slow, it is out of 
our control a bit, but it has had a disproportionate impact on mi-
norities leaving the bench because of the economic impact. 

So we have not received pay restoration that we have been seek-
ing and it continues to be an issue, but we are mindful of the dif-
ficulty of doing that in this economic climate. 

Mr. SERRANO. I understand the judges look around and see peo-
ple with the same law degrees doing 10 times better than they 
have, not to make light of it, but tell them that you know a chair-
man of a committee that represents the area of Yankee Stadium 
and there are 27 guys there and the minimum salary is $660,000 
a year for a rookie and the other is making $27 million a year, so 
I understand. I understand. 

CHAIRMAN SERRANO’S CLOSING REMARKS 

I want to thank you both for your testimony. I have more ques-
tions for the record and, Ms. Lee, if you have more questions it will 
be submitted for the record and same to you, Mrs. Emerson. 

We want to thank you for your testimony and want you to know 
this committee all stands ready to assist you and when we do ask 
you hard questions and present to you that which we think is fair 
as diversity in the courts, we do it because it is the right thing to 
do and we hope you pay attention to that and work on trying to 
resolve those issues. We thank you for your testimony. 

Judge GIBBONS. We thank you very much for the opportunity to 
be here. 

Mr. DUFF. Thank you, Mr. Chairman. If I might add, I wish you 
all the best with your new bill on naturalization. I will say that I 
have encouraged our judges to include Members of Congress in the 
naturalization ceremony, so if your bill passes we will have less op-
portunity to interact. 

Mr. SERRANO. My bill will allow you to give the oath to new citi-
zens. 

Ms. LEE. Is that the bill you want me to cosponsor? 
Mr. SERRANO. Yes. 
Ms. LEE. You got it. Thank you for clarifying. 
Mr. SERRANO. The hearing is adjourned. 
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THURSDAY, APRIL 15, 2010. 

FY 2011 BUDGET REQUEST FOR THE U.S. SUPREME 
COURT 

WITNESSES 
JUSTICE CLARENCE THOMAS, ASSOCIATE JUSTICE OF THE SUPREME 

COURT OF THE UNITED STATES 
JUSTICE STEPHEN BREYER, ASSOCIATE JUSTICE OF THE SUPREME 

COURT OF THE UNITED STATES 

Mr. SERRANO. The subcommittee will come to order. Just two 
personal notes at the beginning. Number 42 is in honor of April 
15th, 1947, for those of you who are a little young in the crowd. 
That is the day that a man named Jack Roosevelt Robinson 
stepped on a baseball field for the first time and, in my opinion, 
in the process integrated not only baseball, but integrated America. 
And we honor him today throughout Major League Baseball, and 
I thought it would be fitting to honor number 42. 

By the way, a good story in the New York Times about Mariano 
Rivera of the Yankees as the last player to wear number 42, and 
your favorite committee chairman is quoted in the story. 

Mrs. EMERSON. And what is, if I may ask, the Yankee’s record 
so far, Mr. Chairman? 

Mr. SERRANO. You are out of order. 
Also I would like to note before we begin this hearing that there 

has been a change at the Court which has special meaning to the 
Court, to the American society in general and to me personally, be-
cause Sonia Sotomayor comes from the South Bronx from the area 
that I represent, the area that I grew up in, and her parents were 
born on the same island of Puerto Rico that I was born on. So of 
course it was a special time to see her become part of the very 
prestigious and very honorable Court. 

This morning we gather to hear about the fiscal year 2011 budg-
et request for the Supreme Court. We have the distinct honor of 
being joined by two distinguished Justices of the Supreme Court 
regarding its appropriations request for the upcoming fiscal year, 
and we do so at a time when the Court’s longest-serving member, 
Justice John Paul Stevens, has recently announced that he will re-
tire when the Court finishes the work for the summer. I know that 
I speak for every member of this committee when I ask the Jus-
tices here today to pass along this subcommittee’s appreciation and 
thanks to Justice Stevens for his decades of service to our country. 

These annual hearings are a rare and important opportunity for 
our two branches of government to interact. Congress, of course, 
has constitutional responsibility over Federal spending, which in-
cludes appropriations for the Supreme Court and the rest of the ju-
diciary. Although I always have some concern about asking the 
third branch to come and testify before us, these hearings provide 
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a valuable chance not just to help us understand the Supreme 
Court’s budgetary needs, but for the Nation’s highest court to dis-
cuss issues affecting the judiciary as a whole. Hopefully our two 
branches get to know one another a little better as well. 

Meeting the needs of the judicial branch is a priority for the sub-
committee. The courts have a vital role to play in our society where 
the rule of law is a core principle. We need to be sure that the 
courts have the resources they need to dispense justice with rea-
sonable speed and care, as well as proper regard for the rights of 
defendants and litigants and the needs of society. 

At the same time we must also exercise due diligence in spend-
ing matters and balance competing needs. In some years the per-
centage increases requested by the courts have been substantial, as 
have those of many agencies. As we put together our plans for fis-
cal 2011, we face a more austere environment for nonemergency 
spending. We look forward today to a discussion of the budget 
needs of the Supreme Court as well as a broader conversation 
about the Federal judiciary as a whole. 

Our witnesses are Justice Clarence Thomas and Justice Stephen 
Breyer, both of whom have appeared before the subcommittee pre-
viously. In fact, I think Justice Thomas may be on his way to set-
ting a record for appearances before the committee. We will have 
to put up your number. Justice Thomas was nominated to the 
Court in 1991 by the first President Bush after serving as Assist-
ant Secretary of Education for Civil Rights, Chairman of the Equal 
Employment Opportunity Commission, and as a judge on the Court 
of Appeals for the District of Columbia, among other positions, and 
we welcome you again to the committee. I say that with great ad-
miration when I say that you have been here so many times before 
us to share your testimony with us. 

Justice Breyer joined the Court in 1994 as a nominee of Presi-
dent Clinton. Before that he was a professor at Harvard Law 
School, staff member for the Senate Judiciary Committee, and 
judge and then chief judge on the Court of Appeals for the First 
Circuit. 

We welcome both of you today, and we are glad that your pre-
vious appearances before the subcommittee were pleasant enough 
that you agreed to return for repeat performances. Thank you for 
joining us today. 

Mr. SERRANO. And now I would like to turn to my colleague and 
my sister Mrs. Emerson, our ranking member. 

Mrs. EMERSON. Thank you. 
Welcome, Justices Thomas and Breyer. I really appreciate so 

much that you come before us today. 
An independent judiciary, trusted and respected by all citizens 

and committed to fairly and expeditiously resolving difficult and 
controversial questions, is a fundamental institution for our Na-
tion. Although the Supreme Court budget is not large in compari-
son to other Federal programs, I am pleased you are here today 
and recognize the importance of your testimony and appearance be-
fore the subcommittee. Outside of the confirmation process, which 
we have no opportunity to participate in, which should be quite in-
teresting this year, today’s hearing is one of the few instances 
when the Supreme Court and the legislative branch interact, and 
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it is, in my opinion, a worthy interaction as we recognize and ap-
preciate and respect the prerogatives of each branch. I look forward 
to hearing from you both about the resources necessary for the op-
eration of our Nation’s highest court as well as any thoughts you 
all might have regarding our judiciary system as a whole. 

As the witnesses are aware, the Federal deficit is projected to be 
$1.6 trillion this year, and the Congress is going to have some dif-
ficult spending decisions to make not only this year, but for many 
years to come. Please know that I will work with Chairman 
Serrano to make sure you all have the necessary resources to fulfill 
your constitutional duties. Thank you all. 

Thanks, Mr. Chairman. 
Mr. SERRANO. Thank you. 
By the way, that question about the Yankee record, is that be-

cause the Cardinals are having a better start? 
Mrs. EMERSON. The Cardinals are doing phenomenally well, 

knock on wood. 
Mr. SERRANO. There is always September. 
Mrs. EMERSON. Well, that is what happened last year, but for 

now I am enjoying it, you know. 
Mr. SERRANO. Justice Thomas and Justice Breyer, the floor is 

yours. As you know, the routine is that your written testimony will 
be printed in the hearing record. Please proceed with whatever oral 
statements you care to make, and then we will have some ques-
tions. 

Justice THOMAS. Good morning, Chairman Serrano, Mrs. Emer-
son, Members of the committee. Justice Breyer and I are pleased 
to return, and we will pass along your kind wishes to our colleague 
Justice Stevens. We will certainly miss him. He is a wonderful 
man. 

We have with us today a number of members of the Supreme 
Court staff. We have the Clerk of the Court, Mr. Bill Suter. We 
have Marshal Pamela Talkin, and the counselor to the Chief Jus-
tice, Jeffrey Minear. And we have our Public Information Officer 
Kathy Arberg, and our Acting Budget Manager Venita Acker. 

As I said, we are pleased to be here, and we have submitted a 
statement for the record, as is our custom. 

And you are right, Mr. Chairman, I may well be the longest-serv-
ing member of this committee. I think it is 15 years now. And 
maybe I will get off for good time or good behavior. 

But the Court’s budgetary needs, as you have indicated or al-
luded to, are tiny. We understand this is a period of austerity, and 
we have, as in previous years, been very serious about our respon-
sibility to review our budget needs. And I emphasize the word 
‘‘needs.’’ We do not look at this as wants or a wish list. 

In the years I have been before the committee, we have only 
asked for what the Court has needed. In some years, in my opinion, 
we haven’t even asked for that. The largest request, as you remem-
ber, was actually—it had to do with the modernization project, 
which is simply a matter of keeping the building from falling down 
around us. 

The budget request as in previous years is in two parts. We have 
the salary and expenses, which Justice Breyer and I will address, 
and we have the building and grounds, which the Acting Architect 
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of the Capitol Stephen Ayers will address. But on that latter cat-
egory, let me make a couple of comments, and I will be brief. 

The modernization commenced in 2003, fiscal year 2003. And 
there is some confusion about the year simply because the first por-
tion of the modernization actually had do with the construction of 
an annex, which is an underground facility, and that was necessary 
to handle the portions of the building that were going to be occu-
pied with construction initially or changed. With respect to the 
completion date, we had some initial slippage in the early part of 
the modernization project. Since then it has been timely. It is 
scheduled to be completed this summer, and with the close-out ac-
tivities finishing early next calendar year. 

With respect to our salaries and expenses request, that portion 
of our total budget this year request is $77,758,000 for fiscal year 
2011. That is an increase of $3,724,000, a 5 percent increase. Now, 
70 percent of that increase is nondiscretionary, it is mandatory. It 
is basically what is required to continue operating at our current 
level. It is an adjustment to our base. It is increases in salary. It 
is mandatory increases in benefits. There is an additional $173,000 
that is simply in there for inflation to cover inflationary increase. 

Last year we asked for an increase of $799,000 in addition to 
those base adjustments, and we did that to hire personnel and to 
get the appropriate equipment to bring our Web site in house. That 
has been an early success. In the first 2 weeks that that system, 
that the Web site, has been up, we have had 25 million hits from 
around the world. As you remember from discussions in the early 
years, we were ecstatic about 1 million hits in a month. It has been 
well received and universally praised. This allows us now to make 
adjustments, the things that we talked about early on. If you visit 
it, you will see it is a much better site. Things that used to take 
several hours to get on site, changes that could only be made with-
in a matter of hours or not made at all are now made in a matter 
of minutes, 3 to 5 minutes to put something there. 

As I indicated last year, though, there is one area where we 
would probably come back this year to ask for some increase. And 
we do this again with some reluctance, but recognizing in all can-
dor that this is a need. It involves the security area. I think in 
parting last year, I was asked whether there was one area in which 
I thought we would have additional needs beyond the technical 
area, and I said it would be security. 

What we did is we had our security personnel do a complete re-
view of our needs, and their suggestion or their request, which was 
pretty well documented, was that we needed 24 additional police 
officers. And the reason that you need the additional police officers 
is with the opening of the building after the construction, we will 
have more pedestrian traffic. In addition to that, we will have an 
entrance to the building, an underground entrance, that was closed 
and did not need to be policed in the way that the other entrance 
was policed. That will require additional police officers. We also 
have additional needs at our command center. 

Now, rather than coming here with a request as required or the 
personnel or security people asked for, we are going to ask for half 
of that. We are going to ask for 12 rather than the 24 and make 
do with that. But as I indicated, that is a request that our security 
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personnel feel pretty strongly about. That again will result in an 
$886,000 increase in our nonadjustment to the base request. 

With that, Mr. Chairman, I will just simply respond to your 
questions at the appropriate time. 

Mr. SERRANO. Thank you. 
Justice BREYER. That is fine. 
Mr. SERRANO. Thank you so much. 
Justice THOMAS. That is the first time he has ever agreed with 

me. Well, it is not the first time. 
Justice BREYER. No, I agree with him all the time. 
Mr. SERRANO. I hope somebody is taking notes of this. 
Mrs. EMERSON. C–SPAN is. 
Mr. SERRANO. My first question would be one that you touched 

on, but I just wanted to clarify. So you believe that the moderniza-
tion project will be completed on time this summer? 

Justice THOMAS. Well, on time as is currently projected, not from 
the initial completion date—we are a year behind. 

Mr. SERRANO. Well, yes, on time based on last year’s testimony 
where you said it would be this summer. 

Justice THOMAS. That is right. It is expected to be done this sum-
mer with the close-out activities drifting into the early part of next 
year. 

Mr. SERRANO. What would those close-out activities be? 
Justice THOMAS. I think it is basically we have got some grounds, 

perimeter work to do. We also have some cleanup to do, removal 
of construction trailers, et cetera, those sorts of things. 

Mr. SERRANO. Overall how would you characterize the Court’s ex-
perience with the modernization process in terms of adequate 
budget, resources, and disruption, if any, to the Court’s operation? 

Justice THOMAS. From my perspective, I think it has been spec-
tacular. In any big projects we have a choice. We could move out 
of the building as they, in essence, rebuilt it. You are talking about 
plumbing, and wiring, structural work, heating and air, and some 
security issues. Now, if you look around town, many people evac-
uate the buildings in order to accomplish this. We chose to stay, 
and they have had to work around us. Now, there have been 
glitches, things weren’t perfect, but I would characterize the re-
sources, the handling of this, from my perspective, as excellent, rec-
ognizing that there are imperfections. 

Mr. SERRANO. Well, as difficult as it must have been to have this 
work going on while were you there, I always felt it was very im-
portant and symbolic that you would stay. If I was a bad stand- 
up comic, I would say if you move, where would the protesters 
know where to go? 

Justice THOMAS. They would figure it out. 
Mr. SERRANO. But there was definitely a need for continuity, and 

I am glad you chose to do it that way. 
Question. You said you could really use 24 officers, but you are 

only going to ask for 12. You are not going to get too many commit-
tees asking why you are asking for the lesser number; they actu-
ally applaud that. So do you feel that the 24 was maybe too much 
of an ask, or are you being nice to us because of the budget prob-
lems, or do you actually think you can do it with 12? 
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Justice THOMAS. We have not asked for a budget or any increase 
in security personnel since 2006, and we have managed to do with 
what we had, or what we have. We try to do that before we come 
to this committee. Now, we would like—we think the appropriate 
number is 24. It is a comfortable number. It is a number that gives 
us some leeway. But we can with a minimum or baseline number 
of 12 make it work. So it would be not a luxury, but a better, more 
practical, a more flexible number to have the 24. And I think most 
agencies would come in and ask for the 24. 

Mr. SERRANO. Right. 
Justice THOMAS. But as I have said, we have never in the time 

that I have been coming here ever asked you for more than we 
have needed. We have been very stringent, particularly during 
Chief Justice Rehnquist’s tenure. He was very strict about what we 
asked for. 

Mr. SERRANO. One last question on that. These 12 new officers, 
I am just curious, do you select them from an existing law enforce-
ment force, are they trained only for the Supreme Court, are they 
totally new hires, or do they get transferred from Capitol Police or 
somewhere else? 

Justice THOMAS. I think in the past we used to take quite a few 
people from, say, the District police force, Metropolitan Police, and 
various agencies around town. We normally now hire new people, 
and we send them off to the Federal law enforcement facility and 
training facility down in Brunswick, Georgia, which probably is ex-
cellent merely because it is in Georgia. And so it is normally an 
entry-level job. We have had good luck with keeping them. We 
have had very little turnover. In the early years we had quite a bit 
of turnover, and that got to be a problem. But after we reached 
parity in benefits and salary and retirement, that has pretty much 
ended. 

Mr. SERRANO. Let me ask you one last question before I turn it 
over to Mrs. Emerson. The Court has requested $6.3 million for 
2011 to finish roof repairs to the Court building. Is this request 
part of the Court’s modernization project, or is this something new? 

Justice THOMAS. That is separate. That is in the buildings and 
grounds category. The Architect of the Capitol will handle that, but 
that roof, that is a part of the maintenance. The roof is an old roof, 
it is the original roof. And this has been an ongoing project, and 
this 6.3 million is to finalize the repairs on the roof. It is the final 
phase of that, but it is not a part of the modernization project. 

Mr. SERRANO. I think you spoke about this in the past, forgive 
me if I am wrong, but I think you said part of what we wanted 
to accomplish was not only to make the building more workable for 
everyone, but also to make it easier for folks to visit. Do you think 
we have accomplished that? 

Justice THOMAS. I think we have. I think we can always debate 
around the margins, as to whether or not this approach or that is 
a better approach. I think we all have different opinions about 
that, but I can remember my own first venture up steps in the Su-
preme Court. I was overawed by it, and it is a national treasure, 
but it is also a building where we work. And I think we have man-
aged to maintain that balance both in the modernization project 
and the additions. There are going to be new things, such as a new 
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film. I think there is more artwork there. I think the building is 
maintained in an excellent fashion. So the answer to that, I would 
say, is yes. 

Also on the Web site, I think, is an opportunity to see more of 
the building and more of what we do. Just the ability to show what 
is there without actually having the physical intrusiveness or dis-
turbances that you would have is outstanding. So I think there are 
a number of opportunities to do that. I think the building—and you 
have been there—it is a fabulous place to work and to visit. So I 
think that we have accomplished that. Justice Breyer may have a 
different view of that. 

Mr. SERRANO. Do you have a different view of that? 
Justice BREYER. I will wait to see what happens. We had at one 

point, I think, about a million people a year coming through. I 
think that is good. I think the number has dropped a lot because 
of the construction probably, and I hope to get back to a million or 
more. I think it is important that people go through that building. 
It is their building, and they ought to know about it. 

Mr. SERRANO. Thank you. 
Mrs. Emerson. 
Mrs. EMERSON. Let me ask a combination modernization/security 

question just back related to the 12 officers. Given the recent 
events, the plane crash into the IRS building in Texas, the shoot-
ings at the Las Vegas courthouse and at the Pentagon, that shows 
that we perhaps, perhaps not, need heightened security at some of 
our Federal buildings. Obviously you all are a high-profile building. 
You are being very kind by asking for 12 officers, but have you all 
had any additional security threats over the last year or so that 
might give us reason to think 12 new officers won’t be enough? 

Justice THOMAS. Without getting into too many details in an 
open hearing, one of the reasons for the request is actually we have 
individuals who work on—one person actually now—who actually 
do the work on threat assessment. And we are going to upgrade 
that because of the volume, without getting into the details of it. 
We understand the importance of analyzing those threats and re-
maining current and following up on that. 

Mrs. EMERSON. So within the new modernization project, you will 
have a new police command center in the building, correct? 

Justice THOMAS. That is already—— 
Mrs. EMERSON. You have that already? 
Justice THOMAS. Yes. 
Mrs. EMERSON. And what about the additional entrances to the 

buildings once the modernization is completed; how many addi-
tional entrances will there be for purposes of security? In other 
words, if we have 3 new entrances and only have 12 new offi-
cers—— 

Justice THOMAS. We will have enough officers to cover the en-
trances, but the point is that, as I said, it would be sometimes you 
can have things that are adequate that you can get through the 
process with, and then sometimes you could have a little more. And 
what we try to do is not to come here before this committee, par-
ticularly now in this austere period, and ask for more than we ac-
tually need. 
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Mrs. EMERSON. And Justice Breyer mentioned having—hopefully 
once the modernization project is complete, more visitors will come, 
and so that is important, too. 

In fiscal year 2010, we funded the $3 million building and 
grounds request for perimeter security. Has the Architect of the 
Capitol implemented those security improvements as of today, for 
example? 

Justice THOMAS. We are in the final phases. We have one side 
of the building to do. 

Mrs. EMERSON. Okay. 
Justice THOMAS. And that will be done after the construction is 

done. 
Mrs. EMERSON. So you think it will be on schedule and within 

budget? 
Justice THOMAS. Based on everything I have heard, yes. 
Mrs. EMERSON. That is good. 
Let me switch subjects. According to your-all’s budget submis-

sion, in 2009 there were 88 cases argued and 84 cases disposed of 
by opinion. Back in the 1970s, 1980s, early 1990s, there were well 
over 100 cases argued per year and disposed of by opinion of the 
Court. So one could ask the question then is the Court less efficient 
than in previous decades, or it could be other factors. 

So I am just curious. Could you describe how the Court, number 
one, decides what cases it will accept? And do you consider this de-
crease in cases argued compared to earlier decades to be signifi-
cant? I am just interested in your thoughts on these trends and 
whether you expect it to continue in future years or not. 

Justice THOMAS. First of all, with respect to the future, I don’t 
know. When I went on the Court in 1991, we had about 120 cases 
a year. I liked that number. Some members of the Court may not 
agree with it, but I think 100 to 120 would be good. 

But the question is what is in our pool of cases. In the 8,000 peti-
tions we get each year, each member of the Court goes through 
those petitions. I do it usually on the weekend. You go through 2 
or 300 that come in that are filed or that are received during the 
week, and you make an assessment. What you are looking for is 
whether or not it is a Federal issue that is substantial or signifi-
cant. And then you have other problems, whether there are some— 
we call them vehicle problems; in other words, a jurisdictional 
problem or some other reasons you can’t take the case. Then we go 
to conference, and we do that individually, and we show up and we 
cast our votes. Four votes in the case is, of course, the cert petition 
is granted. 

I don’t know why the number has gone down. People have had 
different theories. I suspect that there has been a change in our— 
to some degree in our mandatory jurisdiction. It is virtually all dis-
cretionary now. It may be that the courts of appeals are agreeing 
more, I simply don’t know. There haven’t been until recently, or 
hasn’t been, comprehensive legislation that would produce the 
kinds of cases that would fill our docket. I asked that this be looked 
into before, and I don’t know anyone yet who has more than a the-
ory. I see nothing, no documented reason yet, for the trend. I 
thought I happened upon one, but to this date I haven’t had that 
substantiated. 
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Mrs. EMERSON. Thank you, Justice Thomas. 
Justice Breyer, you look like you want to say something. 
Justice BREYER. No. I think it is a very good question. I will try 

to keep it to the 2-minute version. The 10th-graders are the ones 
that I really like to talk to about this because it helps them under-
stand what we do. 

And I make a couple of points. Justice Thomas likes to have evi-
dence. I used to be a professor, and so I don’t need any evidence; 
I like theories. I try to point out most laws in the United States, 
almost all of it, is State law. Federal law is about 3 percent. That 
is the law passed by you in Congress and the Constitution, and we 
only handle Federal cases. And Justice Thomas very well said 
which Federal cases. 

The basic rule is that we are there really to work out differences 
among other judges. If all the other judges in the United States 
who handle these questions are in agreement on what these words 
mean, why us? Jackson said that; he said, we are not final because 
we are infallible, we are infallible because we are final. Now, no 
one knows what that means. What it means is we don’t have the 
last word because we are so brilliant. We are, of course, brilliant, 
but only, only, only in the sense that someone has to have the last 
word. So if they all agree, why us? And if they disagree, though, 
then we have to work it out. So there you have the basic criteria. 

Now, why has that criteria ended up with fewer cases in the last 
few years? Here is where I bring in the theory, and it is a very old 
theory. You can read it in 1584 in Montaigne. He says this king 
or whoever it was was so stupid, he thought by writing a lot of 
laws, he was going to reduce the number of lawyers because he was 
going to explain everything. Doesn’t he know every word in a bill 
is a subject for an argument in court and a decision? 

So I think what has happened is our diet has become like 
AEDPA, ERISA, and that is because if we go back 10 years, those 
are the laws you passed. And now you, I gather, have passed a law 
with 2,400 pages. If you have passed a law with 2,400 pages, it 
probably has a lot of words, and I would predict as a test of the 
theory that 3 or 4 years today, no one is ever going to ask us again 
why we have so few cases. 

Mrs. EMERSON. Oh, that was a good answer. Thank you. 
Mr. SERRANO. It was a great answer. 
Mr. Schiff. 
Mr. SCHIFF. Thank you, Mr. Chairman. And as I always have to 

begin my statement when the Chairman brings up the subject, I 
just want to begin by saying, Go, Sox. That limits my time. 

Mr. SERRANO. Is that White Sox or Red Sox? 
Mr. SCHIFF. Red Sox. 
Mr. SERRANO. Red Sox? You have 3 minutes. 
Mr. SCHIFF. You have to stick by your principles, and it is worth 

it. 
I have a couple of questions in looking at the request in terms 

of salaries and expenses. It says this sum reflects an increase of 
5 percent over the appropriation for 2010. What does that rep-
resent in terms of percentage increase of salary for staff? I didn’t 
know whether the 5 percent meant a 5 percent salary increase, or 
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5 percent was including salary and benefits, and therefore the sal-
ary increase was less than 5 percent? 

Justice THOMAS. No, 5 percent is the overall—the increase of the 
overall budget. And the increase of the salaries are merely—it is 
less than that, it is whatever we have—it was the cost-of-living in-
crease plus whatever in-grade natural promotions that are re-
quired. But beyond that, they are not arbitrary increases, and it is 
not 5 percent. Five percent is the overall increase. For example, if 
we are required to increase benefits because of the benefit package, 
that goes up. If you are required to pay into whatever you are re-
quired to pay additionally into retirement systems, that has in-
creased. 

Mr. SCHIFF. Justices, if you could get back to us with an indica-
tion whatever that will mean on average salary increase for staff 
if you don’t have that figure available. 

Justice BREYER. He says it is about 1.4 percent. 
Mr. SCHIFF. Thank you. And I appreciate that frugality. All our 

staff are facing the same kind of difficult economic challenges as 
well as people around the country, and appreciate your efforts to 
keep your budget reflective of economic times. 

I do want to say that I hope, continue to hope, this year with the 
longer term in mind and the broader issue of judicial salaries that 
we can delink judicial salaries from our own, which I think has not 
served us well, and has not served you well, but particularly hasn’t 
served judges well. But that is a topic for probably another discus-
sion. 

I wanted to raise an issue that I have been studying for some 
time and increasingly feel more and more strongly about, and I 
think it may be a difference of opinion. I think Justice Breyer and 
I have discussed this perhaps in the past, and that is the issue of 
cameras in the courtroom. Is there any plan in the works to 
change, to pilot or in any way increase the use of cameras at the 
Supreme Court? 

Justice BREYER. Mr. Minear tells me that the Judicial Con-
ference is currently considering a pilot project that I guess they are 
favorably disposed to it. 

Mr. SCHIFF. That would be a pilot project in your courtroom? 
Justice BREYER. No, it wouldn’t be in our courtroom. 
Justice THOMAS. No. 
Justice BREYER. It would not. The Judicial Conference does not 

have to do with—our Court—it has to do with the lower courts. 
Mr. SCHIFF. Well, let me raise specifically the issue in your court-

room. I will share my thoughts on that. I would be interested to 
hear your own. 

I would think probably of any courtroom within the system, ap-
pellate courts, both the courts of appeal and the Supreme Court, 
would be probably the best situated for cameras in the sense that 
you don’t have the same kind of jury issues that you might have 
at the trial court level. You have the ability of the judges to con-
sider whether counsel are playing to the cameras. And I would 
think particularly at the level of the Supreme Court that counsel 
would be very circumspect about playing too much to the cameras, 
given that if that is not the predisposition of the bench, it would 
not help them in their advocacy. And I think that this is one of the 
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few areas of the public sector that remains free of cameras, and we 
are still using sketches and audiotapes, which seems anachronistic. 

I just think that change is inevitable. I would be interested to 
hear whether you would contemplate a pilot in your own Court or 
why the dynamic is so different with an audiotape versus a video-
tape. 

Justice BREYER. The answer is I think I don’t know. I think I 
know fairly well after a long time the arguments for and against. 
If you bring courtrooms into—cameras into the oral argument, 
there is a big plus for the Court and for the public. I think they 
will see that we do our job seriously; we don’t always get every-
thing right, but we take it very seriously. People are well prepared, 
the lawyers are well prepared, the judges are trying to think out 
problems that are difficult problems. And for the public to see that, 
I think, would be a plus. 

So why not do it? The concerns are not, I think, totally the ones 
you have mentioned, but that is part of it. The concerns are if we 
bring it into our Court, we are assembled, and if it is in our Court, 
it is likely to be in every court in the country, including criminal 
procedures where there are separate problems raised as well, 
judges, juries, witnesses and so forth. 

A second problem is will understanding be promoted if you can— 
because you can only show the oral argument, which is 1 percent 
of what goes on. And people relate to what they see much more 
than they relate to what is in writing. And we are deciding cases 
that we have results for 300 million people, and only 6 of them are 
in front of us, and we have to worry a lot about what our ruling 
will do to the 299,999,000, et cetera, that aren’t there, and so will 
there be misunderstanding about that? 

And the third, which I think is minor, but it is possibly there, 
it is not that the lawyers or judges or anybody would act up. I don’t 
thing they really would. We just had the Canadians in a visit to 
us, and they have it in there, their Supreme Court, and it has 
worked out all right. But there is some concern about what—I 
mean, we have a group of people in our press room who know how 
the Court works, and when you read what they say, you know it 
is being written about by someone who knows how the Court 
works. That isn’t always so. The cameras don’t always have the 
time, and will there be misperception given? 

Now, you can take those three worries I have listed and say in 
your own mind, they don’t stack up against the plus. I can under-
stand that. But our jobs are those of trustees for this institution 
that has served America well, and there is no going back. I think 
there is no such thing as an experiment on this in the Supreme 
Court; you have to decide it. And that is why I think what is need-
ed is a comfort level; that by giving a comfort level, it may come 
sooner rather than what I tend to agree with you on, inevitably 
later. 

Now, how to get that comfortable is a long, complicated matter. 
I have always said it will involve studies, and serious studies, not 
just ones promoted by the press, serious studies of what has hap-
pened in different places. And when I say that, everyone goes to 
sleep, because when you mention the word ‘‘study,’’ that is a good 
somnorific. But I think something like that is necessary. 
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I like these pilot programs even in other courts. I think there are 
things to be learned, and I think eventually we will get the comfort 
level, but I think we are not there yet. 

Mr. SCHIFF. If I can engage a little bit on that, because I think 
you mention three different points, probably the most substantial 
being that, well, people could misunderstand because the case only 
ostensibly applies to the litigants in the Court, but it affects mil-
lions. There is, in my view, a far greater chance of misunder-
standing if the public isn’t able to see. There is far greater, I think, 
opportunity for people to be suspicious of the outcome or misunder-
stand the process or misapprehend the process. They don’t have the 
window into the Court’s workings that would be provided by actu-
ally watching. 

And so your first observation, I think, is the much more compel-
ling one, which is it would be beneficial to the Court because people 
understand what it does better. It would be beneficial to the public 
to gain that understanding. I think that clearly trumps any risk of 
misunderstanding, which is always going to be present, and I think 
is more present when things are done less visibly than with more 
visibility. 

Is that the tapping of the gavel? 
Mr. SERRANO. The 9-minute gavel, yes. 
Mr. SCHIFF. Okay. I will wrap up, Mr. Chairman. Thank you. I 

knew I shouldn’t have made the comment about the Red Sox. 
I also think that the kind of slippery slope point that if you do 

it in the appellate court, you must do it in the trial courts isn’t nec-
essarily so. And there are different factors that work when you 
have a jury and when you don’t. 

And finally, the fact that the print media may be very good and 
very professional, and you have less control with the electronic 
media, that is true in our profession as well. A lot of what we do 
is in writing, and a lot of what all government bodies do is in writ-
ing, and I don’t find that a compelling reason not to go forward. 

At the end of the day, I think you put your finger up and you 
said, we just have to decide. I don’t think a study is going to give 
you a comfort level. I think the only thing that will give you a com-
fort level is by taking the plunge. I also think, Justice, it is just 
inevitable. And if it is inevitable, we might as well plunge forward. 

And I appreciate the chairman’s indulgence. Thank you, Mr. 
Chairman. 

Mr. SERRANO. Thank you. 
The gentleman brings up an interesting issue, one that the chair-

man, since his days in the State assembly, has dealt with about 
cameras in the courtroom. My concern, just on the record, is one 
that will probably get me badly spoken of tonight on some talk 
shows, but it is precisely the fact both on the left and on the right 
there will be evening talk shows, not the news, but the talk shows, 
grabbing clips from that day’s Supreme Court proceedings and say-
ing, did you hear Breyer? What a jerk. Did you hear how many 
questions he had? Did you hear Thomas? Oh, my God. 

Justice THOMAS. Or you didn’t hear me. 
Mr. SERRANO. Did you see them there? 
That is my concern. And I am sure, in the desire for full disclo-

sure, people are going to say tonight that, you know, what am I, 
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for covering things up? I wish there was a way that we could let 
the public see more and not just invite people to treat the Court 
the way they treat us. 

Justice BREYER. There is a difference. Can I? 
Mr. SERRANO. Sure. 
Justice BREYER. It is sometimes overlooked, but I think it is an 

important one in the nature of the jobs. Your job is to write some 
words on a piece of paper, and those words tell people what to do 
or what not to do. But they don’t tell on that paper, they don’t say 
why you wrote the words. That is not the nature of the job. So obvi-
ously there is an inside story that is not on that paper. 

A judge’s job is different. A good appellate judge, the ideal is you 
write not just the words, but you write the reasons why you wrote 
the words. And if you are honest and good, they explain the real 
reasons why you wrote the words. 

So in that sense the process is quite different, and it is a process 
that takes place much more in writing and much less even in con-
versation among us than, say, a job like yours. They are different, 
but I can see your concern there, and, of course, it is something 
that worries us. 

Mr. SCHIFF. Mr. Chairman, if I could just jump in, one quick 
point. 

Mr. SERRANO. You know, Mr. Crenshaw here is not happy. Go 
ahead. 

Mr. SCHIFF. Mr. Crenshaw is such a gentleman, he will allow me 
30 seconds, please. 

No one is suggesting that your job is the same as ours, but I am 
suggesting that the public would benefit from a better under-
standing of your job just as it benefits from a better understanding 
of ours. People watch your arguments and listen to your arguments 
because they find the questions you ask shed light on sometimes 
your own thinking, sometimes on the issues in the case. I think the 
more the public has a chance to see how thoughtful and probing 
those questions are, I think, as your original comments indicated, 
it is good for the Court, and it is good for the public. 

I yield back, Mr. Chairman. 
Mr. SERRANO. Mr. Crenshaw. 
Mr. CRENSHAW. Thank you, Mr. Chairman. 
I might make the observation that today’s hearing is being tele-

vised, and one thing is irrefutable: When you put Members of Con-
gress on television, they tend to talk longer than they do when they 
are not on television. So I don’t know if that is true to the Supreme 
Court, but we have kind of seen that over the years. 

Let me say that I have looked at the numbers and listened to 
your testimony. The budget requests are certainly reasonable, a 
modest increase. The building is pretty much on time and on budg-
et. You are asking for 12 instead of 24 additional security folks. So 
I don’t have a lot to quarrel with in terms of budget requests. 

I just have a couple of questions I am kind of curious about. 
Number one, how does the Court decide who comes here to testify? 
Is that an opportunity that everyone seeks and that you have done 
such a good job that you are invited back, or is it because you draw 
straws and you come up short every time? 
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Justice THOMAS. Well, actually it is probably a combination. But 
if you would bear with me 1 minute, I would like to just address 
the question of the increases on—the 5 percent increase that Mr. 
Schiff asked before, and that is the proposed increase for 2011 for 
the members of the Court is 1.4 percent. That is the mandatory in-
crease. And for the Court personnel it is 1.4 percent also. So it is 
different from the 5 percent that is the overall budget. They are 
unrelated. 

I was asked in my early years on the Court to participate, to be 
a part of the budget committee, and that meant that you came up 
here as a part of that and testified. I don’t know how that selection 
was made except when the Chief Justice asks you to do something, 
you normally try to be positive and be a part, help him out. I think 
it is good for the Court and good for the institution to be asked to 
do these things. And I think, like anything else, you get used to 
it, and you would know the process, and they like that continuity, 
especially with a new Chief Justice. And he asked that we partici-
pate in this, and I think we—I think I—speaking for me, I enjoy 
this. I have gotten to know the members of the committee, and I 
think it is good for both institutions. 

Mr. CRENSHAW. Well, you do a great job, and I am glad you are 
here. 

Let me ask you a more serious question. That is as we get ready 
to kind of watch the nomination process of a new Justice, the dis-
cussion about diversity will come up, ethnic diversity, racial, gen-
der diversity. I know you-all don’t have a whole lot to do with the 
selection. That is outside your hands. But you-all do select clerks. 
And I was just looking at the kind of list of the clerks who have 
served over the years, and it seems to me there is a dispropor-
tionate share of clerks that come from either Harvard or Yale. And 
I look out in the audience and I see some young people who might 
aspire to be a clerk for a Supreme Court Justice someday. I wonder 
what they think when they look at that, and the kind of question 
becomes—is the reason for that because people from Harvard or 
Yale are more qualified to be Supreme Court Justice clerks, or do 
a disproportionate share of students from those schools apply? And 
is that something that you-all think about, you know, the edu-
cational diversity aspect of being a clerk? 

Justice THOMAS. Well, that is an interesting question. The courts 
are predominantly Harvard and Yale. There is no educational di-
versity there to speak of. The only member of the Court who is 
non-Ivy League is the member who is retiring, who announced his 
retirement. So I don’t think that is unusual. You do have excellent 
candidates from those two schools, Harvard and Yale. 

I, for one, think that there are excellent kids all over the country. 
I think there are excellent potential nominees to the Court all over 
the country. And I would be concerned about it, but I am not—I 
think you have elections for that. That is up to the President. 

With respect to the selection of the law clerks, I tend to hire from 
a very broad pool. I have a clerk from Harvard and one from Yale 
this year, and one from Utah and one from Notre Dame. I really 
don’t see it as a negative when a kid is number 1 or top of the 
class. The pool may not be as deep at some of the other schools, 
but there is a pool nonetheless. But others, you know, it is an indi-
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vidual thing. I hire my own clerks, and I have my own criteria. 
And I am certain the other members of the Court have theirs, and 
with that may go their comfort level with moving beyond the Ivy 
Leagues or too far beyond. 

Mr. CRENSHAW. Mr. Chairman, one last question. I have always 
got two bright people in front of me today, and when I was reading 
law, one time I read a case, and I can’t remember the case and I 
can’t remember the Justice, but the statement was that versatility 
of circumstance often mocks the natural desire for definitiveness. 
Does that ring a bell with you-all? Was that Felix Frankfurter? Not 
that you would know that, but I always wondered who said that. 
I need to go back and look that up. 

Justice BREYER. Google. 
Justice THOMAS. You should Google it, yes. 
Mrs. EMERSON. I will do it. 
Justice THOMAS. On your BlackBerry. 
Mr. CRENSHAW. I will do that. I once Googled a quote by Jona-

than Swift. There was a book called Confederacy of Dunces, and in-
terestingly enough, I just Googled that because it was based on a 
quote by Jonathan Swift, who Mr. Schiff knows, who said, when-
ever a true genius appears on the scene, you will know him by the 
sign. The dunces all form a confederacy against him. So I will go 
Google that quote, and maybe I can find out who said that. 

Mrs. EMERSON. I will do it for you. Write it down. 
Mr. CRENSHAW. Thank you, Mr. Chairman. 
Mr. SERRANO. Thank you. 
Ms. Lee. 
Ms. LEE. Thank you very much. 
Good morning. Let me just say once again how delighted I am 

to see you both. It is really a rare opportunity that we have a 
chance to interact with the judiciary, so thank you for being here. 

I want to follow up Mr. Crenshaw. Boy, he asked my question, 
but let me just follow up a little bit and take it a little bit deeper 
in terms of how I would like to see your answer a little bit more 
in terms of a broader answer. 

First of all, I started here on Capitol Hill as an intern in the 
early 1970s, became a chief of staff, and then went to California, 
ran for the legislature, and now I am back here. It has been very 
difficult. And I have seen some progress in terms of women and 
people of color in these key positions. Not enough. Actually we 
have, to the Speaker’s credit, looked at diversity here on Capitol 
Hill, and we are still not where we should be in terms of reflecting 
the diversity of our great country. 

Now we are in the midst or the final stages of the census. We 
know based on the previous census we are looking at 15.4 percent 
persons of Hispanic decent, 12.8 percent African American, 4.5 per-
cent Asian, 1 percent American Indian. And so I know that the 
courts want to strive to be representative of the American people 
in terms of your staffing and law clerks, but we have to examine, 
I think, each agency and each branch of government to really look 
at how it does reflect the diversity of our country. 

And Harvard and Yale are great law schools, they are excellent 
institutions. However, we know that there are few minorities at-
tending these law schools. And so I want to find out if you have 
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an actual concerted effort to identify law clerks from schools like 
Howard or Texas Southern or even, in terms of regional diversity, 
Boalt Hall in California? And how do you do this, and is there a 
way we can look at what those numbers are currently? 

And secondly, just in terms of I know your budget is a relatively 
small budget, but if you do contract out any of your activities or 
services in terms of vendors and projects, and if you do contract 
these out, do you have any information as it relates to women and 
minority-owned vendors and how you are doing in that respect, if 
you do have a contracting program? I know I asked this question 
last year, and, Justice Thomas, your response was the law clerks 
reflected, or you thought they reflected—— 

Justice THOMAS. Well, the pool that we—that is the pool for us. 
All of our clerks, or virtually all, with rare exception come from the 
courts of appeals. So you start with the courts of appeals, that is 
our base. Then it is individual after that. But I know of very few 
clerks who have not at least clerked at the court of appeals. Some 
clerk more than once or clerk at various levels. So the clerks that 
you are looking at, you look first at the courts of appeals; then you 
look at what we pull from that. 

Now, I have to admit I have a broad base as far as the law 
schools, probably as broad as anyone at the Court with exception 
of maybe Justice Stevens, and so there are quite a few in the pool. 
The reality is that it is the Hispanics and Blacks who do not show 
up in any great numbers. 

Ms. LEE. They don’t show up why? 
Justice THOMAS. Well, you just look in the pool. 
Ms. LEE. So how do we increase the pool? 
Justice THOMAS. Well, I don’t think it is up to us. 
Ms. LEE. I would hope there would be a strategy. 
Justice THOMAS. I don’t think it is up to us to increase the pool. 

The pool comes from law schools and from other judges. And then 
there are other things that go into that. But with that aside, as far 
as—I don’t really—I have to admit, I don’t really disaggregate my 
selection process that way. I just broaden it, and the kids show up. 
I have had very good success in kids who have done well. But—— 

Ms. LEE. Who are people of color and minorities? 
Justice THOMAS. Yes, I mean, but mostly—you know, again, that 

is not as big an aspect of what I do. It happens. There are some 
who show up, and I don’t even know what their color—— 

Ms. LEE. No, I understand that, but in a country where we have 
a history of discrimination, to show up—— 

Justice THOMAS. I understand that. 
Ms. LEE [continuing]. Just to show up, but we need to have a 

concerted effort to make sure those who show up are inclusive of 
the population. 

Justice THOMAS. But what is there is there. I think that what 
you look at is what is in the pool. 

Ms. LEE. But what is in the pool has to do, unfortunately, with 
some of your decisions on the Supreme Court that have really shut 
out many people of color in some of these institutions. So if we go 
there, we could really have a good, healthy discussion about some 
of your decisions. But I would think that we would want to see a 
broader pool. 
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Justice THOMAS. I think everybody wants it. 
Ms. LEE. And you would find ways to help at least at the court 

of appeals. 
Justice THOMAS. The wanting and the reality are two different 

things. I think that we should have people from all over the coun-
try on the Court. And as I have indicated, we tend to heavily lean 
toward one region in the country. 

Ms. LEE. Justice Thomas, I am trying to figure out how do we 
change that? Because you don’t want to see a Supreme Court that 
is discriminatory, de facto, and that is what happens. 

Justice THOMAS. I think you do that—as I said, you broaden the 
areas that you look. Many of us do that. I don’t think we have the 
capacity to change other Federal judges’ hiring practices. 

Ms. LEE. You don’t have the capacity, but—— 
Justice THOMAS. To change other Federal judges’ hiring prac-

tices. 
Ms. LEE. Wouldn’t it be great if you sent out an edict to say, 

Wouldn’t it be nice to have a diverse law clerk pool that reflects 
this whole country? 

Justice THOMAS. I think they know that. I think that that is one 
thing—— 

Ms. LEE. They may not if you don’t have the pool of people there 
to pull from. They may not know that; that that is what you all 
want to see. Somehow you need to communicate if that is what you 
would like to see, rather than just say, We will take who shows up. 
Because we know who is going to show up, especially from Harvard 
and Yale. 

Justice BREYER. I would say this conversation is not as in date 
as you might think. That is, when I came to the Court 15 years 
ago, I was a little surprised at the small number of minorities and 
people of color and Hispanic background who were law clerks. I 
would say in the last 15 years, there has been a sea change, and 
I think that it has not been as difficult as people might think. And 
I think once you establish credibility in the areas of people who 
might think, ‘‘Well, I don’t even have a chance,’’ you say, ‘‘No, you 
do have a chance.’’ I can’t say that, but I have to know people who 
will know other people who will tell other people. And then gradu-
ally people begin to think, ‘‘Oh, yeah, maybe I do have a chance’’. 
And then they maybe get into this pool, whatever the pool might 
be. In other words, like anything else, when you are hiring people 
or anyone else hires people, you have to do so through networks 
and contacts. That is at least part of it. And I have seen that 
change. 

So I don’t think I have had a huge problem here in this respect. 
Not perfect, but not the kind of problem that I think you might be 
thinking of. I think there have been quite a few in my office of 
very, very diverse backgrounds. And it has not—I will even tell the 
chairman, I have even, Mr. Chairman, had a law clerk y sus 
abuelos son de Ponce—I don’t even know if Ponce should be consid-
ered part of Puerto Rico because after all, if you are from Ponce, 
you are really special. 

Ms. LEE. Mr. Chairman, I think the facts would speak for them-
selves. I would just like to ask to see a report of ethnic, gender, 
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and regional diversity. Is that possible, a current report, so we can 
look at that? 

Mr. SERRANO. This is a very important issue for us and for this 
committee and it has been for me as it has been for you, Ms. Lee. 
I can understand what the justices are saying, and maybe it is not 
their role to say, Send me this person or that person. So in view 
of that—— 

Ms. LEE. I understand that. 
Mr. SERRANO. In view of that, this committee asked the Judicial 

Conference to give us a report. And the report that came back was 
pretty pathetic about the numbers at that level in their courts. So 
what this committee wants to continue to try to do is apply pres-
sure, if you will, where the pressure needs to be, which is at those 
so-called lower levels, to make sure that the pool is increased. 

Our information is that that is not happening; it continues not 
to happen. And I intend for this committee to begin to tie what we 
do to an understanding that the federal judiciary can’t come every 
year and ask for a lot of support from us and then continue to give 
us those numbers. 

Ms. LEE. Sure. And I understand that, and I have seen those 
numbers. And I hope we get an updated report also, Mr. Chairman. 
But I also think somehow there should be some sense of intent, or 
the Supreme Court justices should make a statement that this is 
something you would like. You can’t say, Yes, send us a diverse 
pool. But you can at least indicate in some way that it would be 
nice to see diversity reflected, and anything you could do would be 
very helpful. You all would know how to nuance that. 

Justice BREYER. I agree with that. 
Ms. LEE. I am just asking if somehow you can do that minimally. 
Justice BREYER. Done. I agree with you. 
Ms. LEE. Thank you very much. 
Mr. SERRANO. For the record, I want to state that Ms. Lee asked 

a question I was going to ask and—— 
Ms. LEE. Mr. Crenshaw asked it. 
Mr. SERRANO. Justice Thomas, you and I have discussed this 

publicly for a while. This is still a concern. And I add to my con-
cern in the past to Ms. Lee’s current concern which I think is im-
portant; that in a way that does not compromise the integrity of 
the Court, the Supreme Court itself speak in some way on this 
issue. I am not asking for a Court decision. I am still waiting on 
the one where the Puerto Rican can run for President of the United 
States. That is another issue. 

But you make some kind of a statement that things have to 
change at the lower level because there is a problem. And, unfortu-
nately, every year when you folks come here, it is the Court that 
takes the brunt of the questions when, in fact, I agree with you 
that the pool is a problem. 

But in addition to the pool being a problem, or in spite of the 
pool being a problem, I think if the Court was to say we need this 
to change, we could begin to see change. And I have nothing 
against Harvard or Yale. There are different places throughout the 
country that can provide good folks. 

Now, whenever we have you before us, we try to speak only to 
budget issues and we can’t pass up the opportunity to touch slight-
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ly on other things. We won’t get into any decisions. As we honor 
the long tenure and important contributions of Justice Stevens over 
the next few months, I cannot help but notice that we lose certain 
unique characteristics from the demographics of the courts with his 
or anyone’s retirement at the end of this term. Justice Stevens is 
our last remaining member of the Court to serve in the military 
during World War II. He is the one remaining Protestant member 
of the Court and the last justice whose Supreme Court confirma-
tion hearing was not televised, amongst other things. 

As we reflect on what we lose from Justice Stevens’s long tenure 
and experience, we must also begin to look forward to what people 
want and expect of a new nominee. Absent any judicial philosophy, 
which all of us here probably have a different opinion on, are there 
any experiences, legal or otherwise, that you believe the Court 
would be well served by in a new justice? 

And secondly, do you think having all the current justices with 
previous judicial experience at the Federal courts of appeals helps 
or hinders deciding cases? Do you think the Court would do well 
to have a justice with experience at the State level of our judicial 
system, as Justice Souter did, or perhaps to have an experience as 
an elected official, as some other members have had? So without 
again getting into philosophy, what best serves the Court in your 
opinion? 

Justice THOMAS. Well, to all of the above, Mr. Chairman, I would 
say yes. I don’t think it matters as much what the experience is, 
as long as it is experience making decisions, and hard decisions. 
Just as I think it helps us if someone is from a different part of 
the country, it helps us if someone practiced law or maybe taught 
a particular area or prosecuted or defended in a particular area. A 
judge on a lower court, a trial judge versus an appellate judge, all 
of those things help—Byron White was a wonderful judge, another 
World War II veteran. He had not been a judge at all. He was a 
deputy attorney general and in private practice before he came on 
the Court. Just an excellent member of the Court. 

So I think all of the above works. What we look for, those of us 
who have been there a while, someone we can get along with, an 
honest person, a person who will be conscientious, a person who 
will realize it is a small group of us making hard decisions. I don’t 
think we ever discussed, at least during my tenure, how a par-
ticular person would vote. And that is the way we operate. But I 
don’t have a formula for what a judge should actually have. I like 
the way the Court is; people come at problems with different per-
spectives and with a different background. I think it is helpful to 
have that sort of mix. And I think that most sitting judges learn 
in doing this job that it is a humbling job, simply because the only 
people who have ready answers are the people who have no author-
ity to make the decision and no responsibility to make the decision. 
Those of us who have to make it, have to be more cautious and 
have to be more humble about our abilities. So I don’t think any 
of us would come out and say to you, We have a formula for what 
the next member should look like. Just as long as the person is a 
capable, good person. 

Justice BREYER. I think in respect to what you are talking about, 
you should keep in mind the job—and it’s why it is a better job for 
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an older person, in a way—it is sitting in a room. That is how I 
spend my day; I spend my day looking at the word processor. You 
are reading and you are writing. I told my son that. I said, ‘‘If you 
do your homework really well, you get a job and you can do home-
work the whole rest of your life.’’ But what that means is you have 
to know not just what those books say—that is part of it—and 
what all those cases say and what the briefs say—that is part of 
it—but you have to have what I would call a certain kind of imagi-
nation because you have to be able to think yourself beyond the 
room into the lives of the people whom these decisions will actually 
affect, and you have to have a realistic imagination so you will un-
derstand what the impact of this decision is going to be on those 
people. 

I cannot give you a magic touchstone that will tell you whether 
you have that kind of person. All I can tell you is that the nine peo-
ple that are there try as hard as they can, and sometimes they suc-
ceed and sometimes they don’t. But it is that kind of imaginative 
experience of others that really, I think, makes the difference in 
terms of how you write those words. 

Justice THOMAS. Yeah. 
Mr. SERRANO. It is interesting, Justice Thomas, when you say it 

is a humbling experience. I will tell you a quick experience that I 
had. I represent, as you know, the South Bronx and there are a lot 
of immigrants in the South Bronx, there are a lot of folks with 
English as a second language, a lot of poor folks, a lot of folks with 
little education. So I have been explaining on a daily basis, after 
20 years in Congress, what it is a Member of Congress does. It is 
a daily routine for me, either in a school or in a community center 
or on the street. 

When Sonia Sotomayor was being considered, granted, a lot of 
the excitement was that she was a woman from the Bronx, that 
she was a Hispanic woman, that her parents were from Puerto 
Rico. But there was no explanation on my part as to what she was 
being nominated for. Everybody understood ‘‘el Corta Supremo.’’ It 
was as if they knew that this was huge, this was big, this was im-
portant, this was the coming of age for the community; and it be-
came something where everywhere I went you are going to make 
sure this happens: Right, oh, yeah, I spoke to the Senate and it is 
a done deal. 

But the importance—I have told you in the past, much to the dis-
may of some of my friends on the left, that I feel a little uneasy 
about having a hearing for the Supreme Court because of the re-
spect I have for the Court. I don’t always agree with its decisions, 
but I have a respect for what it is. It is humbling, but the public 
understands. The public understands the importance of what you 
do and the bearing it has on the future of our country. So we al-
ways thank you for your service and tell the other seven that we 
do the same for them. 

Justice THOMAS. Thank you, Mr. Chairman. And it is always an 
honor being here. You and I have been at this together for a decade 
and a half. 

Mr. SERRANO. I am glad to hear that you don’t think there has 
to be a judge on the court up here, because I am not a judge. 
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Justice THOMAS. And you don’t have to be born in the United 
States. You never have to answer that question. 

Mr. SERRANO. Really? So you haven’t answered the one about 
whether I can serve as President, but you answer this one? 

Justice THOMAS. We are evading that one. We are giving you an-
other option. 

Mr. SERRANO. Thanks a lot. 
Justice THOMAS. Thank you, Mr. Chairman. 
Mr. SERRANO. Mrs. Emerson. 
Mrs. EMERSON. Carrying on this thread a little bit, so the last 

three justices appointed to the Supreme Court were 55, 56 and 50. 
The last retiree, 90. Some have referred to becoming a justice or 
an appellate judge as taking the veil. And I am just curious, do you 
all think that it is good for the Court to have these younger justices 
serve terms that could be easily 40 years in length? I am curious. 

Justice THOMAS. Well, you are talking to a person who was ap-
pointed in his forties. I guess I am sort of an extreme example of 
your example. I can say this, and let me answer it this way: I am 
very pleased that I had the opportunity to work with members of 
the Court who had long tenures. Each of them brought something 
unique. They have a view of the law and the job that is different 
and has more depth to it than when those of us in our first 2 or 
3 years. They have been there. 

To hear Justice Stevens talk about being there in the early days 
with Justice Stewart, and what the decisions were, and having sat 
on so many cases that now form the precedential foundation for 
much of our jurisprudence, it gives you an advantage when you 
have people with that much experience. 

I don’t have a magic formula for how long judges should be on 
courts. If it was 25 years, I would be close to done; I would move 
on to another phase of life. But it is not that. It is a lifetime ap-
pointment in this country. And I see from my perspective, not nec-
essarily for me, but I see some advantages to it and some disadvan-
tages. But so far I just simply do not see, in serving with members 
who were in their later years, I just haven’t seen all that many dis-
advantages. They have been wonderful colleagues, to a person. 

Mrs. EMERSON. I appreciate that. Justice Breyer. 
Justice BREYER. I don’t know if the right number is 40. I don’t 

know what it is. It needn’t be that long. But you would have 
missed Holmes, some of Holmes’s service and Brandeis. What I 
think is important is that they be long-term. And the reason I 
think that is because it means that you will have members ap-
pointed by different Presidents. And while Presidents make a huge 
mistake if they think they are going to appoint somebody who is 
going to agree with them all the time, they—Teddy Roosevelt ap-
pointed Holmes. Three months later he is on the wrong side of the 
Northern Securities case and Roosevelt says, ‘‘I can carve a judge 
with more backbone out of a banana.’’ He was pretty annoyed. 

But on general philosophy, on general philosophy, there is more 
of a correlation. All right. I came to this Court. I have been a judge 
in New England. I grew up in San Francisco. I spent a lot of time 
teaching, and I suddenly thought, my God, I have met a lot of peo-
ple who I disagree with on something, but boy they are really here 
and they really disagree. And then I think about that for 5 min-
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utes, and I think that is a very good thing. This is a very big coun-
try. There are 300 million people. They have 900 million points of 
view. There is every race, every religion, there is everybody under 
the sun in this country. And they have learned how to live together 
under law. And our greatest perk, our greatest benefit, is we get 
to sit there and see that. 

So it is a very, very good thing that I serve with people who don’t 
always agree with me—sometimes they might—but who don’t al-
ways agree with me and have different points of view. I think you 
ought to serve at least long enough to be sure you pick up a lot 
of that. 

Mrs. EMERSON. I appreciate that. 
Let me ask another question that is a rather touchy subject. And 

I promise you, I am not trying to put you on the spot. But this is 
a big issue, given the fact there are a lot of judicial vacancies 
around the country at all levels. Are we having a tough time re-
taining judges because we are not giving any cost-of-living in-
creases? 

Justice BREYER. Yes. 
Justice THOMAS. Yes. 
Justice BREYER. In my opinion, yes. 
Mrs. EMERSON. Easy enough. 
Justice THOMAS. Not only are you having trouble retaining some 

of the ones who are on the bench, we are beginning to see 
pushback or resistance to even being nominated by some of the 
best talent in the country. But that is just a part of the reality. 

But I would like to just take a brief second to touch on just one 
aspect of the diversity question because I think Ms. Lee had a good 
point. One of the things that you run into when you visit law 
schools that are not the Ivy Leagues is a sense among the stu-
dents—and it doesn’t matter whether they are minorities or women 
or males—that is, just many of the students—that there is no 
chance that they can be here at our Court as law clerks or any 
other capacity. That is something that I think we certainly can 
eliminate in saying that that possibility exists. And that spreads 
throughout. 

I also think that Justice Breyer is absolutely right that a lot of 
our hiring—there are only four to each of us a year. There is no 
system. We all do it individually. It depends on the people you 
know. So if you know more people, say, at the University of Geor-
gia or George Mason or other schools, the University of Missouri 
or Creighton, you have a tendency to rely on their advice about a 
young person who is applying. And it is very individualized. So the 
broader that net is and the more—the least resistance you have to 
people applying, the more chances you have of bringing some of the 
individuals in who are now being excluded on a large scale or a sig-
nificant scale. 

Mrs. EMERSON. And I am grateful for you saying that. I look at 
my husband, who is a brilliant attorney, who got into two schools, 
the University of Missouri and Yale. He applied to only two and 
chose to go to the University of Missouri to prove that he could be 
as good, if not better, than a Yale lawyer. That is a terribly silly 
reason and risky. But nonetheless, I just think it is important to 
move just beyond the Ivy Leagues because there are so many 
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young people, who just simply can’t afford to go to the Ivy League 
schools, who are brilliant and deserve to have opportunities. And 
I am glad to see the sensitivity toward bringing in more diverse 
schools. 

Mr. SERRANO. We are going to wrap up in a couple of minutes, 
both of you. When you spoke about the lack of pay or other rea-
sons, I am reminded of a thought I have every so often; and that 
is that we are a people who love our country. We love our system, 
and we should. It is the greatest system in the world. We love our 
democracy, and we should. It is the greatest democracy in the 
world. We love it so much that at times we act like we are trying 
to impose it on other people in other countries because we like it 
so much. 

We don’t care so much for the people who run the system or the 
people who make the judging systems. It seems like a lot of Ameri-
cans think this runs by itself, it was set up and it runs by itself. 

So there is this incredible contradiction, but healthy, I guess, 
where we love what we have going, but somehow the roads get 
built by themselves and nobody has to approve that budget, and 
the hospitals get funded by themselves, and there is no one in the 
courts except a computer. 

Let me ask you just a couple of more questions and we will wrap 
up. This one, bear with me, there is a brief statement before. There 
has been some confusion as to the Supreme Court’s requirements 
for granting cert and stays in capital cases; that is, in cases involv-
ing the death penalty. My understanding is that generally the Su-
preme Court only requires four votes to grant cert, which allows 
that case to be reviewed by the Court. 

However, it is also my understanding that the Court has never 
made explicit its policy for granting stays in cases involving the 
death penalty, although many scholars of the Court indicate that 
the Court needs a five-person majority to grant a stay in death 
penalty cases. This results in potential situations in which the 
Court could grant cert to hear a case involving the death penalty 
for a particular individual, but not stop an execution from going 
forward. 

Would it be possible to get a firm explanation of the voting re-
quirements that are necessary to grant a stay of execution in cap-
ital cases? Do you think that cases such as those discussed in the 
recent New York Times article on this issue where the Supreme 
Court decided to hear a case involving the death penalty, but re-
fused to stop an execution going forward until the Court had heard 
the merits of the appeal, does that present a problem? And I apolo-
gize if you feel that I may be going into Court decisions. I am try-
ing not do that at any of these hearings. 

Justice THOMAS. I think it is a fair question, without discussing 
the actual case involved. I think that would be inappropriate. The 
practice has been, since I have been at the Court, to be very sen-
sitive to this difference between the number of members of the 
Court it takes to grant cert versus the number it takes to stay any 
action, not just executions. And in the past, the reason it rarely 
comes up is because it is resolved internally with individuals cast-
ing a vote to stay it, even if they don’t agree with it. So you don’t 
have that inconsistency. And occasionally you might have a dif-
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ference of opinion as to the underlying merit of the grant. But 
there are reasons in these sort of exceptional cases why you don’t 
get the fifth vote, but the normal practice is that the five is almost 
automatic. So it is rare. 

Justice BREYER. It is important to see, in things like this, be-
cause it is a very important matter, that there are informal ways 
of working things out. And so the four who would like it granted 
also are thinking, well, there is an issue here. And you might have 
enough discussion with the other members of the Court where you 
would think, well, it would be an issue, but it is not necessarily a 
winning issue you have here. And others might test the strength 
of feeling, and it is perhaps a little bit like you might have in a 
caucus or something, or a discussion where you try to get things 
to work out. And normally it works out, not always to everybody’s 
satisfaction, but normally it works out. 

Mr. SERRANO. Thank you. 
Justice THOMAS. That difference is always there. And just by the 

rarity of the occurrence you can see that it works out. And I think 
Justice Breyer’s keyword there is these ‘‘informal’’ arrangements, of 
which we have many at the Court, allow you to make adjustments 
as circumstances change. 

Mr. SERRANO. Right. Just ending here. 
March 18th, you started hosting the Web site, the Court itself. 

Will you be keeping records of the different pages or parts within 
the site that get hits? And how will you use that? 

Justice THOMAS. I am not aware of whether or not we are going 
to do it for each page. But let me have our Web people, our IT peo-
ple, prepare a report and get back to you. 

Mr. SERRANO. Great it would be good to find out and also how 
you are going to use that data. 

Justice BREYER. If you have a chance, it is 
www.supremecourt.gov. 

Mr. SERRANO. I have been there. 
Justice BREYER. Good. 
Mr. SERRANO. And by the way, I apologize—talking about tech-

nology—for being a little late today. I was putting on Facebook that 
we were going to be on C–SPAN. So I thought it was important. 

And to make our C–SPAN friends happy, my last question is: 
Last year C–SPAN aired a special series on the Supreme Court. All 
the justices agreed to be interviewed. The series enabled the public 
to hear directly from the justices about their work. 

What other steps have the justices taken, either individually or 
collectively, to help inform the public about the Court’s operations 
and its important role in our democracy and in our constitutional 
structure? I just say that I am a big fan, as I told you before about 
the whole situation with Sotomayor, of informing the public more 
and more and more of what the Court is all about, because it is 
so important. 

Justice THOMAS. I think that on what you see—when we started 
this conversation about informing the public, think of the things we 
were talking about—making the briefs available. All of the briefs 
are now available. 

Mr. SERRANO. A short time after. 
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Justice THOMAS. That is right. It is a joint arrangement with the 
ABA. It is right after they are filed. 

Now, with a joint arrangement with C–SPAN, you saw that won-
derful presentation where every member participated. And C– 
SPAN does a particularly good job because they don’t have an 
angle other than to get it done right. And I think you are going 
to see that the Web site, the fact that we have control of it now, 
allows us to do more and more of this; to do things, for example, 
to work with our historical society, to work with other institutions, 
the ABA and organizations like C–SPAN, to make the Court acces-
sible to people who can’t get there. 

We can talk about oral arguments. Oral arguments are a minus-
cule part of the decision making process in my opinion. And it is 
also a minuscule part of what we do and what happens at the 
Court. 

But there is so much more that is already there, and more that 
will be accessible to the public on the Web site and in other ways. 
You will see more cooperation with, I think, organizations like C– 
SPAN and the American Bar Association. 

Justice BREYER. I think that may be the only single thing we can 
do in response to your earlier question; and that is, Why do people 
in this country not understand what it is we do? And although you, 
I am sure—and I know that we do, and I have seen him give an 
infinite number of speeches, Justice Thomas, to the Horatio Alger 
Society, any group that comes into the Court. We are talking to 
high schools, we are talking to grammar schools when they come 
in. 

Yesterday I was at Duke, talking to some law schools. And C– 
SPAN is such a help in this, beyond belief, because they will put 
these things on. I grant you sometimes it is for insomniacs, but 
nonetheless it is very helpful. I mention it because—— 

Mr. SERRANO. When it is midnight in New York, it is 9:00 in 
California. 

Justice BREYER. Justice O’Connor has been devoting her retire-
ment years to this, as has Justice Souter. And what the ‘‘this’’ is, 
is trying to get teaching of civics restored to the high schools and 
trying to get, say, you or others in the government to explain to 
children through a lesson plan, through a lesson plan, what it is 
you do, so they take it in in an organized way. 

She has a Web site. The Annenberg Foundation has been sup-
porting it. There are other foundations, Carnegie, that support it. 
And I believe in it completely and I am sure you do too. And we 
love spending time doing that. 

Mr. SERRANO. I know that the last time I was at the Court see-
ing certain people that I see here at this hearing dressed in a spe-
cial attire to make a presentation, that was quite historic and 
beautiful. 
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Once again, thank you for coming before us. Thank you for the 
service to our country. As we move forward on this budget process, 
we will take into consideration your request. And you know that 
in the past, we have done the right thing and we will continue to 
do the right thing. 

Justice THOMAS. Thank you, Mr. Chairman. Thank you, Mrs. 
Emerson. 

Mr. SERRANO. The hearing is adjourned. 
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WEDNESDAY, APRIL 28, 2010. 

FY 2011 BUDGET REQUEST FOR THE GENERAL 
SERVICES ADMINISTRATION 

WITNESS 

MARTHA N. JOHNSON, ADMINISTRATOR OF GENERAL SERVICES 

Mr. SERRANO. Good morning. I am sorry I am somewhat late. I 
was trying to reach a group that came from Puerto Rico for tomor-
row’s big bill, and so we are all running all over the place. And yes, 
we ran that race this morning, and I finished the race. 

Mrs. EMERSON. You ran it or walked it. 
Mr. SERRANO. I ran it. It might have looked like I was walking, 

but trust me. 
Mrs. EMERSON. Oh, no, no, no, I thought it was a walk race, not 

a run race. 
Mr. SERRANO. You mean versus like a Republican-Republican 

and a Democrat-Democrat. 
Mr. SERRANO. No, it was a race. 
And my team, the Serrano Peppers did very well. 
Mrs. EMERSON. What a cute name. 
Mr. SERRANO. Yes. Okay. Today we hear testimony on the fiscal 

year 2011 budget request of the General Services Administration, 
GSA. We welcome Administrator Martha Johnson, who was con-
firmed this February to discuss this agency’s fiscal year 2011 budg-
et submission. Ms. Johnson served as co-lead for the Obama Presi-
dential Transition Agency Review Team for GSA. Among other po-
sitions, she served as GSA chief of staff from 1996 to 2001 under 
then Administrator David Barram. From 1993 to 1996, she was as-
sistant deputy secretary at the Department of Commerce. 

Congratulations on your confirmation. We are glad to have an 
administrator in place and are happy to have you here for your 
first hearing before us. 

The GSA has been supporting Federal agencies and their work-
ers since 1949 by acquiring goods and providing services and facili-
ties to support the needs of those agencies. The GSA performs a 
wide range of services from the construction of Border Patrol sta-
tions through the management of many e-gov initiatives. 

Additionally, the GSA coordinates and evaluates government- 
wide policies related to the management of government property, 
technology and administrative services. 

The Recovery Act provided GSA with $5.55 billion for green 
projects, new construction, including Federal Court houses, lands 
ports of entry and initial construction of the DHS consolidated 
headquarters on St. Elizabeths campus in D.C. This project, at 4.5 
million total square feet, is the single largest commission in GSA’s 
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history. I look forward to a discussion of GSA’s continuing imple-
mentation of the Recovery Act funds. 

The administration is requesting $674.8 million in discretionary 
funding for 2011, which is a 13.5 percent increase over 2010. Given 
the President’s freeze on nonsecurity discretionary spending, we 
will need to take a close look at all agency requests for increases. 

Administrator Johnson, this subcommittee looks forward to the 
remarks you will make today. I would like to ask that you please 
keep your opening statement to 5 minutes. Your entire written 
statement will be submitted for the record. 

And now I would like to turn to my colleague, my sister, the 
greatest ranking member in the world, and a person who believes 
that races are walks. 

Mrs. EMERSON. Probably because I would have had to have 
walked it, Mr. Chairman. 

Mr. SERRANO. Or because every race for you in November is a 
walk. 

Mrs. EMERSON. I only wish. Is that an endorsement? 
Mr. SERRANO. I stand by my previous statement. 
Mrs. EMERSON. Thanks, Mr. Chairman. 
We really appreciate your being here, Ms. Johnson, and we wel-

come you for your first appearance before the Appropriations Com-
mittee. 

I must tell you that having spent a lot of time reviewing the GSA 
budget, I find it one of the more complex budgets in our jurisdic-
tion. So I really appreciate the Chairman holding this hearing. And 
I appreciate the fact that you all really touch the lives and work-
ings day to day of every Federal agency and every Federal em-
ployee. And the fact is that the level of business you all do is quite 
staggering. 

Just to make a couple of comments. The Federal Buildings Fund 
has grown to over $9 billion a year, and that is not including the 
one time influx of the $5.5 billion that we gave you of stimulus 
funds last year. You all manage a portfolio of almost 9,000 build-
ings and structures for the Federal agencies that have a replace-
ment value of $70 billion, and you procure over $40 billion in goods 
and services for the Federal agencies. 

So even though it has been a year since the stimulus bill was en-
acted, I am still having some issues with that $5.5 billion worth of 
stimulus money that we gave to the General Services Administra-
tion. Many of the buildings that, as I told you, that were receiving 
funds for modernization were or are recently constructed buildings, 
and I am still not satisfied, or I guess it is just not clear to me, 
why these new buildings were prioritized when you were still fac-
ing about a $5.5 billion backlog in building repairs. 

With regard to annual energy savings it is unclear to me how 
much in energy savings will be realized from the modernizations, 
as well as the appropriations accounts which reflect the savings. 

And I will just make a side comment that apparently in the 
Greening of the Capitol, we are all getting new toilets in our of-
fices. And in order to save the amount of water that we need to 
save for energy purposes, one would have to flush their toilet 69 
times a day in order to achieve the water savings that we have 
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been told that these $660 toilets will cost. So therein lies my real 
sort of antipathy about this particular issue. 

I am opposed to the use of stimulus money to fund the escalation 
costs of buildings already being constructed. And I will be curious 
as to how many new jobs, if any, were created by devoting millions 
of so-called stimulus funds to cover escalation costs. 

Mr. Chairman, I hope to continue working with you to ensure 
oversight of billions of taxpayers’ dollars being managed by GSA. 
I just want to make sure that GSA is not just spending money be-
cause we gave it to them and because they have lots of it, but that 
every dollar is being used to improve the efficiency and operations 
of the Federal Government. 

So thanks so much for being here today and I look forward to 
your testimony. 

Mr. SERRANO. Thank you so much. 
Please proceed. As I said, please limit it to 5 minutes, and we 

will put your full statement in the record. 
Ms. JOHNSON. Thank you so very much. 
All right. Chairman Serrano, Ranking Member Emerson and dis-

tinguished members of the subcommittee, thank you for inviting 
me to appear before you today to discuss GSA’s fiscal year 2011 
budget request. I would also like to thank you for your continued 
support of GSA through the appropriations process. The funds you 
provided to GSA in the Recovery Act and in our fiscal year 2010 
appropriation are being dedicated to some of the most pressing 
problems our Nation is facing: stimulating the economy through job 
creation, reducing the Federal Government’s carbon footprint, and 
increasing energy security, and ensuring that taxpayer dollars are 
being spent wisely and transparently. 

As Administrator, my vision is to transform GSA into an innova-
tive change agent for the government. We will change the way we 
acquire, manage and dispose of our assets to improve the environ-
mental and financial performance of the government. We will accel-
erate our efforts to open government through our government-wide 
policies and expertise in citizen engagement and collaboration. GSA 
will offer new sustainable products and services to our customers 
and, in so doing, will influence their behaviors to reduce consump-
tion, reduce waste, improve efficiency and effectiveness. 

We will make this transformation and improve our performance 
so that GSA is known across the government for three things: inno-
vation, customer intimacy and operational excellence. We have 
demonstrated our commitment to improving these three dimen-
sions of performance by embedding them in our new mission state-
ment, which is, GSA’s mission is to use expertise to provide innova-
tive solutions for our customers in support of their missions and by 
so doing foster an effective, sustainable and transparent govern-
ment for the American people. 

With that said, GSA’s fiscal year 2011 budget request further 
supports our efforts to achieve our mutual goals of economic recov-
ery, sustainability, and open government. Our budget requests 
$675 million in net budget authority. This amount is just 2.8 per-
cent of our total planned obligations of $24 billion. The majority of 
our funds come in the form of customer reimbursements for goods 
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purchased or rent paid for space under GSA jurisdiction, custody 
or control. 

For the Public Buildings Service, GSA requests $9.2 billion in 
new obligational authority. Of these funds, $676 million are re-
quested for the construction and acquisition of critical facility 
projects for the Department of Homeland Security, Food and Drug 
Administration, Federal Bureau of Investigation, Customs and Bor-
der Protection, and the exercise of the lease-purchase option to ac-
quire a building used by the Internal Revenue Service in Martins-
burg, West Virginia. 

We also request new obligational authority of $703 million for re-
pairs and alterations to Federal buildings. These funds are used to 
prevent deterioration and damage to buildings, which not only pro-
tects the government’s investment but helps to ensure the health 
and safety of building occupants. 

For GSA’s operating appropriations our fiscal year 2011 budget 
requests $321 million. Our operating appropriations provide for 
GSA’s Office of Government-Wide Policy, the many government- 
wide programs of the Operating Expenses account, the GSA Office 
of the Inspector General, the Electronic Government Fund, the 
pensions and office staffs of former Presidents and the Federal Cit-
izen Services Fund. This year’s budget also requests funding for a 
new appropriation, the Federal Acquisition Workforce Initiatives, 
whose purpose is to improve Federal contracting. 

In fiscal year 2009, GSA’s Federal Acquisition Service realized 
positive net operating results for all portfolios for the first time 
since establishment. Revenues increased in all FAS portfolios, re-
sulting in total revenues of $9.9 billion, an increase of nearly 7 per-
cent over fiscal year 2008. 

In fiscal years 2010 and 2011, GSA anticipates continued growth 
in FAS business, as we foster collaboration and develop new part-
nerships. 

The Recovery Act just over one year ago provided GSA with 
$5.85 billion, including $4.5 billion to convert existing GSA facili-
ties into high-performance green buildings; $1.05 billion for the 
construction of new Federal buildings, U.S. courthouses and land 
ports of entry; and $300 million to replace motor vehicles across 
the fleet. As of March 31, 2010, we have obligated over $4.3 billion 
in Recovery Act funds and used the full $300 million provided for 
the energy efficient motor vehicles. 

These funds have a tremendous impact on the economy, and we 
have acquired a number of motor vehicles and demonstrated sig-
nificant impact on energy usage. We have done our best to maxi-
mize economic impact of our recovery funds. We are awarding con-
struction contracts for less than initial estimates. Using our exist-
ing authorities, we sold motor vehicles that we replaced with Re-
covery Act funds and retained nearly $45 million in proceeds, 
which we can then reinvest in new hybrid vehicles. 

To conclude, your approval of GSA’s budget request for 2011 is 
a critical step towards helping GSA achieve our mutual goals of 
economic recovery, sustainability, and open government. Thank 
you. 

[The information follows:] 
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Mr. SERRANO. Thank you. 
Thank you for your testimony. One of the objectives of the Recov-

ery Act was to commence with expenditures and activities as quick-
ly as possible, and that is a quote, in order to help create jobs and 
stimulate the economy. Some observers have expressed concern 
that while GSA should ensure funds are prudently managed, its 
Public Buildings Service has not expended the $5.5 billion in funds 
it received as rapidly as the Recovery Act intended. In March 2009, 
GSA identified 254 projects it would fund through Recovery Act ap-
propriations, including $4.2 billion in new construction and build-
ing projects upon which GSA could start construction quickly. That 
is another quote. Seven months later, GSA had only expended $57 
million in Recovery Act funds. And the latest report from GSA indi-
cates that $295 million has been expended. 

So the question is, why does it take so long to begin expending 
funds on these projects? And if GSA last year testified that it 
would streamline its procurement process in order to speed the 
award and execution of Recovery Act contracts, what is the status 
of the accelerated initiative, and how effective has it been in reduc-
ing the time it takes to get Recovery Act funds into the economy? 

And I think if there was a criticism that you are going to hear 
over and over again, it would be, how come the money is not being 
spent as quickly as it should have been? It would seem to many 
Members of Congress that your agency is one that can expend 
money quicker than others, and you have got things in the pipeline 
all the time, so why isn’t it happening? 

Ms. JOHNSON. There are a couple of ways of approaching that. 
First of all, as I arrive at GSA, one of my critical goals is to help 

GSA do some significant business process reengineering. I think we 
need to work on our systems and reduce significantly some of the 
bureaucratic process that we are working with. 

With respect to recovery funds, the thing that is important to lay 
out is that when we have actually funded projects, there is a tre-
mendous amount of economic activity that is already under way, 
because when we obligate the money, that is a contract to a con-
tractor. The contractor then goes to the bank, gets the money that 
will allow them to borrow against, then goes and hires people, then 
puts them to work, then finishes the job to our satisfaction, then 
bills us, and then we fund it. 

So the obligation and the funding are separated substantially, 
but a fair amount of economic activity is under way. We are actu-
ally leveraging the American taxpayer dollar by encouraging and 
engaging in private financing, which then we essentially reimburse 
when the project is done. So there is that—our funding is a lagging 
indicator of the activity, and that is where I think some of the con-
fusion is. 

Obviously, that process, the initial contracting, the initial obliga-
tion, needs to be done as promptly and sufficiently as possible, and 
those projects need to be managed well. We do have a PMO across 
the entire country which is watching those and trying to stay on 
top of the project management calculus of them. But it is that 
delay that is not to demonstrate that there is no money moving; 
there is a significant amount of money moving. It is private money, 
and then we will reimburse at the end. 
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Mr. SERRANO. All right. I am trying to follow this. So you say the 
key here is that you reimburse at the end? 

Ms. JOHNSON. We fund at the end. 
Mr. SERRANO. So if you obligate to me $100 million, I begin to 

hire people and spend my own money? 
Ms. JOHNSON. You go to the bank and get money. You go and get 

financing for your project, knowing that you have the backing of 
this contract with which you can go to the bank. Then you hire the 
staff, and you start moving on the project. They do the work. And 
then as the project reaches certain milestones, they can come and 
bill us for the dollars, and then that will be returned to the con-
tractor. 

Mr. SERRANO. Okay. So then the accusation, if you will, or the 
criticism of GSA, would be you are not spending the money as 
quickly as you promised. You would say, we are, it is just that we 
haven’t made the payments because the project is not completed. 
But the money is moving around, and dollars that would ordinarily 
not have been expended by these contractors are because you are 
backing them up with the dollars? I don’t want to put words in 
your mouth. 

Ms. JOHNSON. Yes. I think this is not simple, and I think that 
the notion of spending money is—you know, we fund it at the end, 
but there is money moving, and there are people working. 

But I think it is useful to look at when we obligate, when we do 
that contracting, so that you know what to expect. Trying to rec-
oncile this number to this number is sort of a lot of, I think, unnec-
essary, you know, complexity. But the fact that we are letting out 
those contracts is a critical milestone. And then when the money— 
it is really a lagging indicator. When the whole recovery project is 
over, we are going to be able to look back and be able to tell you, 
you know, the final big numbers. 

Mr. SERRANO. Well, I would suggest to you that, not your public 
relations, but your public information effort to be one that explains 
that a little clearer to the Congress because we see it totally dif-
ferently. And what you are explaining now to me makes sense, 
which is scary, because any time a Federal agency makes sense to 
us, we have to be very nervous about that. But it does make sense, 
but that is not the criticism. The criticism is just the opposite. So 
I think that message, if it is correct and I take it at your word, 
then it has to be put forth. 

Ms. JOHNSON. Thank you. I will certainly pay attention to that. 
I believe probably 90 percent of my job is going to be communica-
tions, and I think it is because our processes are complicated. 

Mr. Serrano. Let me tell you, the administration is requesting 
$674.86 mi4lion, an increase of $80.4 million, or 13.5 percent, 
above fiscal year 2010. Could you explain what the increase ac-
counts for? 

Ms. JOHNSON. The delta there, about $25 million of that is for 
the Federal Buildings Fund. The rest of it is sort of the $55 million; 
about $5 million of that is $1 million for the e-gov fund, some 
money for the Inspector General, some money to deal with benefits 
for former Presidents, sort of some catch-all of a couple of things 
like that. 
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The big chunks, there is about $24.9 million, $25 million, that is 
being tagged we hope for the acquisition workforce for working on 
the acquisition workforce, which the President has identified as a 
critical issue that we need to pay attention to. 

The other chunk, the other approximately $25 million, is a com-
bination of two things. One is the Integrated Acquisition Enter-
prise. And that is working with all of the contracting information, 
which is now in many different places, to pull that together so that 
it is integrated, and we can really take command and understand 
the procurement process better. 

And then another $4 million, I believe, for the Office of Federal 
High-Performance Green Buildings, which is a particularly special 
project in my mind with respect to our sustainability challenge, a 
place where we can have the expertise and the combined capacity 
to share ideas and understand what is happening in terms of green 
building work. 

Mr. SERRANO. Thank you. 
Mrs. Emerson. 
Mrs. EMERSON. We may disagree on this, but let me start that 

way. But you said in your testimony with regard to ARRA money 
that the Recovery Act provided you all at GSA with an unprece-
dented $5.85 billion, including $4.5 billion to convert existing GSA 
facilities into high-performance green buildings. 

To the best of my knowledge, there was nothing in the language 
of the ARRA that said you should use that $4.5 billion to convert 
existing facilities into high-performance green buildings, and we 
are double-checking that. So, in other words, you were given the 
money, but it wasn’t directed for that purpose, to the best of our 
knowledge, and I will double check, and I could be wrong. 

Ms. JOHNSON. And I need to double-check that, too. I am assum-
ing that, but—it is specific word for word? 

Mrs. EMERSON. It is specific that it did for high-performance 
green buildings, because I did not recall that when I read the bill 
that it did say that. 

Ms. JOHNSON. My staff is telling me it is. 
Mrs. EMERSON. Well, and I will readily admit to being incorrect 

about that. 
However, just to go back, I know Joe was correct in saying that 

you know, obviously, there is a lot of confusion out there among the 
public about moneys that are obligated and not spent, but you 
know, obligation—I actually interpret obligated the way that you 
describe it, that is just how I personally would. But that is just be-
cause we built a courthouse in my district, and I used to have 
fights about that all the time. 

However, I went to your Web site that tracks the spending of the 
stimulus funds, and it says that 1,700 jobs have been created as 
a result of GSA’s stimulus funding. So that was as of December 31, 
I think. And at that time, you all had obligated $2.2 billion, so let’s 
just say you had spent $2.2 billion. But 1,700 jobs, $2.2 billion, 
works out to $1.3 million per job. Is that correct? 

Ms. JOHNSON. That is one way of cutting the numbers. And I am 
not sure that it is really apples and apples. 

Mrs. EMERSON. I know. But that is why it shouldn’t be on the 
Web site then. 
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Ms. JOHNSON. I appreciate that comment, and I appreciate the 
need to be ever more clear and accurate. And we need to be report-
ing jobs funded by the quarter, because that is really the best way 
for people to see. 

Mrs. EMERSON. Well, yeah, because, I mean—okay. So if the next 
jobs report will be based on activity through March 31st and you 
all have obligated over $4 billion, there sure as heck better be a 
whole lot more jobs than 1,700 jobs for people, or it has to be cal-
culated different because people are going to go berserk. 

And if I can say, well, you know, GSA, we gave them all this 
money, and they have created 1,700 jobs, and every person is get-
ting paid $1.3 million—well, I mean, technically I could say that 
based on what the Web site says, and that wouldn’t be incorrect, 
but it is also misleading to your disadvantage. 

Ms. JOHNSON. Yes, it certainly is. And I think that the whole no-
tion that we are creating jobs is actually the wrong way to charac-
terize it, because we are funding jobs that have to be done. And 
being very clear with the public about that is very important. 

Mrs. EMERSON. Yeah, because, I mean, people will just not be 
happy and already are not happy with the fact that it is costing 
an awful lot per job, and they are government-paid jobs instead of 
private-sector jobs. So it is my recommendation that you all go 
back and try to rework that, okay? 

Ms. JOHNSON. I will do so. 
Mrs. EMERSON. Also, it is my understanding that GSA considers 

one phase of a multi-year project to be one project, and therefore, 
all projects started with stimulus funds or the ARRA funds are 
fully funded, by your definition. However, many of the projects are 
multi-year projects or multi-phase projects that were started with 
stimulus funds, such as the Department of Commerce head-
quarters, I guess, is a good example. 

So could you provide for the committee the out-year funding re-
quirements of following phases for stimulus projects, like escalation 
costs? You know, I need to have—well, I will go on to this next 
question. But if you could provide for us a list of all those things, 
that would be really helpful. 

Ms. JOHNSON. We will certainly work to keep you informed on 
what we see as—I mean, if you take the DHS St. Elizabeths 
project, we have a notion that it is a $3.4 billion project, and we 
know specifically what the Coast Guard piece is and what phase 
1 and 2 and so on are. And of course, when you have projects that 
are that long, they don’t just cover multi-year. They actually cover 
whole business cycles, where you know the cost of steel can go up 
and then suddenly the cost of labor can go down. So I think we 
need to do a good solid job on projecting it. 

Mrs. EMERSON. But we are at this point in time—I mean, I think 
every single bid for every construction project that is going on in 
my district—and these are not government-funded, these are pri-
vate—I mean, every single one of my developers who are actually 
building anything are getting bids that are you know far lower 
than before because people just want this work to go on. So I sus-
pect that, you know, to your advantage you could probably get 
more work done for less money now. 

Ms. JOHNSON. Yes. 
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Mrs. EMERSON. And that is what—that whole multi-phase thing 
makes me nervous because it is projected. And I don’t necessarily— 
the way that GSA has said, well, this is—you know, like my court-
house in Cape Girardeau, it is going to cost this much. Well, based 
on today’s prices, it is going to cost this much, but usually, it is not 
based—it is not calculated that way, so you know, it could be that 
it could be, you know, $10 million cheaper, and $10 million cheaper 
is a lot of money. 

Ms. JOHNSON. It is. 
Mrs. EMERSON. Even though it doesn’t sound like it. 
Ms. JOHNSON. Yes. And I think that we need to do a better job 

in doing our risk assessments and explaining them as well. Be-
cause when you are doing projections, anyone can do all kinds of 
projections, so we need to help people understand what they are 
based on. 

Mrs. EMERSON. Yeah. So, then, back—do you want me to stop, 
Mr. Chairman? 

Mr. SERRANO. No. 
Mrs. EMERSON. Okay. I just didn’t know if I had gone over. 
Mr. SERRANO. You did. 
Mrs. EMERSON. You are correct on this language, and I apologize. 
I just want to ask you about escalation costs. After the stimulus 

bill passed, GSA decided to devote over $150 million to cover esca-
lation costs of ongoing construction projects, and right now, there 
shouldn’t be any escalation costs, but that is beside the point. 
Given that you all have requested over $600 million in 
reprogramings to address cost overruns in capital projects over the 
past 6 years, you all have had a history of underestimating project 
costs. I mean, I am not blaming you. You weren’t at least in your 
present position at the time. 

So could you update us on how your estimates from the original 
spend plan have changed over the past year? And what are you— 
given the fact that construction costs have pretty well declined over 
the past few years, what are you all doing with those savings? 

Ms. JOHNSON. For the Recovery Act money, what we are doing 
is realizing some lower bids than we expected. And that means 
that we have, therefore, more money to go further down the project 
list with, which we are delighted to be able to do. So we are actu-
ally able to move further than we thought we were going to be able 
to given the original allocations. 

I agree with you that in a market that is moving, first up, in the 
beginning of the decade, and then down, that we need to be very 
tightly communicating what that is meaning for our projections. 
And I am happy to do our best to share that and to lay out a risk 
profile next to it. 

In some cases, the project escalations, as I understand it, are 
simply to get projects going that have for some reason been 
stopped. But I will supply you more detail with that afterwards. 

Mrs. EMERSON. I really would appreciate it just because if I 
hadn’t lived and breathed those projects for 5 years on a daily 
basis, I probably wouldn’t be quite as concerned. 

Ms. JOHNSON. You can understand the difficulties, yes. 
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Mrs. EMERSON. And it was frustrating. And it is not all the 
fault—no party is at fault totally, but the communication and prob-
ably the lack of transparency was very troublesome. 

Ms. JOHNSON. Yes. One of my goals is transparency. 
Mrs. EMERSON. Thank you. 
Ms. JOHNSON. Thank you. 
Mr. SERRANO. From the great State of Florida and one of the 

greatest Members in the history of Congress. 
Mrs. EMERSON. He is looking for your vote, Deb. 
Ms. WASSERMAN SCHULTZ. Really? I am shocked. You had me at 

hello. 
Thank you, Mr. Chairman. 
And welcome. It is good to see you. Thank you for being with us 

this morning. 
I have a more locally oriented question as well as a broader pub-

lic policy question. And since all politics is local, I will ask you the 
local one first. From what I have observed in looking at the Presi-
dent’s budget, the budget for GSA does not request funding, again, 
for new courthouse construction projects that were included on the 
Judicial Conference’s 5-year courthouse construction plan. And I 
know under the leadership of Chairman Serrano, in the last fiscal 
year, we were able to include construction funding for those court-
houses, for some courthouses on the list, in spite of that fact in the 
last fiscal year. 

But in reviewing the 5-year courthouse project plan for 2011 to 
2015, as approved by the Judicial Conference, I was particularly 
disappointed to note that the Federal courthouse in Fort Lauder-
dale was not on that 5-year list, despite having been included on 
the list as recently as 2007. You may or may not be familiar with 
the serious deficiencies in the Federal courthouse in Fort Lauder-
dale. It leaks like a sieve. They are out of room. They have judges 
sitting on top of each other, a very antiquated facility, and many 
potential safety risks for both people who work there and constitu-
ents of mine who go there every day. 

So I would like to know why the Federal courthouse in Fort Lau-
derdale was not included on the 2011 to 2015 list, and if you can 
explain the process moving forward, and what role you play in that 
process for GSA? 

Ms. JOHNSON. We have over the last 15-plus years of course been 
engaged in a significant judiciary relationship in building and ren-
ovating courthouses. The first customer visit I paid when I came 
into this job was to the Administrative Office of the Courts. It is 
a very important relationship for us, and we are working very hard 
to have a good and rational and fair and open process with them. 
And what we do is work off their priority list, so it is in conjunction 
with them that we develop our priorities. And so I—— 

Ms. WASSERMAN SCHULTZ. Fort Lauderdale was on the list as re-
cently as 2007. Why is it not on the list anymore? 

Ms. JOHNSON. I don’t know that I have the answer to that right 
now. I can supply that to you. I believe it is because it is not cur-
rently on the list, but I will verify that and get back to you. 

Ms. WASSERMAN SCHULTZ. Well, it was on the list, and now it 
went off the list. 

Ms. JOHNSON. It dropped off. 
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Ms. WASSERMAN SCHULTZ. Yeah. I need to know why it dropped 
off the list. 

Ms. JOHNSON. It is not on the judiciary’s list, so we need to dis-
cuss with the judiciary to understand how they set their priorities. 

Ms. WASSERMAN SCHULTZ. And how quickly can a feasibility 
study be completed in the event that it was on the list? 

Ms. JOHNSON. It depends upon what the judiciary instructs us to 
do. Feasibility studies, we can launch one fairly rapidly. But I 
think what we need to do is really understand the needs in order 
to do a proper study. 

Ms. WASSERMAN SCHULTZ. Well, I can assure you that there is 
no greater need than in Fort Lauderdale for a Federal courthouse. 

Ms. JOHNSON. I stand advised. 
Ms. WASSERMAN SCHULTZ. So I look forward to working with you 

on helping others to understand. 
Mr. SERRANO. Now have we finished discussing this courthouse? 
Ms. WASSERMAN SCHULTZ. Yes. Higher on the priority list and 

my broader policy question, Mr. Chairman, is last year GAO inves-
tigative staff reported that they were actually able to smuggle 
bomb-making materials into 10 high-security Federal facilities in 
four different cities. They were actually able to assemble those 
items once inside the buildings. And apparently, a lot of those 
bomb-making components weren’t even on prohibited lists coming 
into those facilities. 

Now, from what I understand, each Federal building has a secu-
rity committee, and they come up with their own list of prohibited 
items, as opposed to there being a one central, you know, broader 
general list of prohibited items. That doesn’t really make very 
much sense in this age of homeland security and our need to make 
sure that we protect our facilities. You have some courtrooms that 
ban cell phones, and others allow them. I mean, it is very incon-
sistent. 

So what role does GSA play in building security, and do you have 
anything to do with determining what is included on those lists? 

Ms. JOHNSON. The Federal Protective Service, which is with the 
Department of Homeland Security, is our partner in building secu-
rity matters. Together we work on understanding the risk profiles 
of buildings, and we rely on the interagency security committee’s 
standards around that. So there is a process, to that extent, that 
I understand. Beyond that, I would need to learn a little bit more 
and get back with you with fuller details. But this is very much 
of a partnership within another agency. 

Ms. WASSERMAN SCHULTZ. It is pretty disturbing that there isn’t 
any consistent list of prohibited items and that bomb-making mate-
rials could be brought into any government facility. You know, es-
pecially just having passed the Oklahoma City bombing anniver-
sary, you know, we are being vigilant through TSA at making sure 
that we have a standardized list of materials and people know 
what is expected of them. I mean, I think just for day-to-day life 
in America, going into a Federal building in Oklahoma City versus 
going into one in Miami, there shouldn’t be a difference in what 
you can carry into those buildings. 
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And I would hope that you could work towards making sure that 
there was one consistent policy and that we tighten up the list to 
the degree that you don’t already have control over it. 

Ms. JOHNSON. I think it is very important for the American pub-
lic to have the expectation that Federal buildings are consistently 
accessible. I do know that with the various missions of agencies, we 
have different levels of security, so I will look into that and get 
back to you on it. 

Ms. WASSERMAN SCHULTZ. Thank you very much. 
Thank you, Mr. Chairman, I yield back the balance of my time. 
Mr. SERRANO. Thank you. 
Following her line of questioning but being more global here, the 

2011 budget request does not include funding for the acquisition or 
construction of additional space for the judiciary. This sub-
committee has supported these projects in previous bills, and the 
judiciary’s caseload will likely continue to grow. What were the 
major factors that resulted in an old courthouse construction in an 
acquisition project scoring too low to be funded in 2011? And given 
that it takes years to construct courthouses, are you confident that 
the judiciary’s future space needs will be met without initiating 
any new courthouse construction projects in 2011? 

So we have a situation here where we have been very supportive 
in this subcommittee of these construction projects. You are pro-
posing none this year. They need space. What do you project will 
be the bearing of this decision on their space needs? And do you 
anticipate courthouse funding will continue to be limited to alter-
ation and expansion rather than new construction in future years? 

Ms. JOHNSON. There are a number of different pieces that I need 
to bring to this answer. 

First of all, of course, as I said earlier, we have been under way 
with a massive judiciary program and appreciate the support that 
we have received with respect to funding new construction as well 
as repairs and alternations. 

The Recovery Act allowed us to fund construction on seven court-
houses. And so, within the last period of time, there are a number 
of courthouses that received some additional support or some sup-
port so we could move forward on them through the Recovery Act. 
We are currently looking at the judiciary’s priority list, and the top 
one is Austin, and that one was funded to get under way through 
the Recovery Act. The second one I believe is Salt Lake City. And 
that courthouse we have procured the space, and we have done the 
design, and we are now waiting for authorization, so there is an 
authorization need in order to proceed. 

So we are continuing to work down the list that the judiciary 
supplies, and with recovery money, we have been able to continue 
aggressively with seven other courthouses. 

Mr. SERRANO. Well, that answer is a mixed bag. I will tell you 
why. Those of us who voted for the Recovery Act and voted for all 
these massive programs to move our economy ahead were under 
the understanding that where there was no money to contract 
something or to fill out the needs of a project, that Recovery Act 
moneys can go in there and fill that gap, but where there was 
money being expended, the idea was not to supplant that money 
but actually add to it. 
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So we actually had had from this committee, generously, moneys 
in the budget for the judiciary. Now basically what you are telling 
us is, we are not going to spend that money because we are getting 
it from another place, but then that was not the intent. That cer-
tainly was not the reason I voted for it. Again, let me repeat it: 
Where there was no money to spend, go ahead, that highway that 
has been sitting out there for 10 years and you could never build 
it, build it now, that will help the economy. But where you were 
spending money, we are giving you more to spend, again for the 
same reason, but not for you then to say, I am not going to spend 
that. So the administration’s request and GSA’s request almost 
contradicts the presentation made to Congress, am I correct? 

Ms. WASSERMAN SCHULTZ. It cancels it out. 
Mr. SERRANO. Yeah. That is how you understood it, right? 
Mrs. EMERSON. Exactly. 
Mr. SERRANO. We have three people here. That is how we under-

stood it. 
Ms. JOHNSON. I appreciate that. 
The Recovery Act certainly did give us some room to support 

courthouses, and that was not meant to displace budget, annual 
budget processes. In addition, however, we are balancing a large 
portfolio of requests. And in this year’s budget request, a substan-
tial portion of it is for St. Elizabeths, which is another major pri-
ority of the administration, the FDA and some remuneration work 
with the Denver Federal Center. So there are other pressing needs 
on the portfolio. And in this year’s calculus, it was important also 
to support those other projects. So we are trying to play a careful 
calculus of all of the needs on the portfolio. 

Mr. SERRANO. Okay. 
Well, two points. First, it should be obvious to you by now that 

this subcommittee wants the judiciary to be taken care of with 
their physical needs, and it is a shame that the request came the 
way it came. Secondly, it is easier for a committee chairman and 
it is easier for a ranking member to respond to a request for dollars 
rather than to create a request. 

Ms. JOHNSON. I appreciate that, yes. 
Mr. SERRANO. So if you ask for $1 billion, I could always go to 

leadership, I could go to everybody else and say they asked for $1 
billion. That agency asked for $1 billion. I need to give them some-
thing, even in a tight economy. But if you ask for nothing and then 
I am going to give you something, then I will be the one you know 
spending money, not reacting. So you put us in a difficult situation 
when you don’t ask. 

We had an agency here that never wanted money. It is called the 
SEC, and you see why they didn’t want money; they didn’t want 
to supervise anybody. I mean oversight. 

So keep in mind that you put us in a difficult situation here in 
trying to do what we want to do. 

Ms. JOHNSON. I appreciate that you are intent and eager to help 
us with the courts, and I will hold that thought in my mind. 

Mr. SERRANO. Okay. Talk to us about the DHS headquarters con-
solidation. GSA is working with the Department of Homeland Se-
curity to consolidate DHS operations for more than 40 locations 
around the Washington, D.C., area into 7 to 10 locations. St. Eliza-
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beths will become the new DHS headquarters, ultimately employ-
ing more than 14,000 Federal employees. Establishing a new head-
quarters at St. Elizabeths will cost an estimated $3.4 billion. What 
is the status of this project? Are there any emerging issues that 
might push completion beyond 2016, as currently scheduled? 

Ms. JOHNSON. Right now, we are quite confident that we are 
moving forward on St. Elizabeths, and it is a good story. In fact, 
Friday, I am going to go over and see the site, and it was featured 
in the Washington Post recently. It is not just shovel-ready. The 
dirt is moving over there. There is activity going on for the Coast 
Guard headquarters, which is the first major piece of the project. 
The next phases involve consolidating and renovation of about 
seven headquarters buildings, and some of the utility and security 
fencing and historic preservation work, as well as highway inter-
change. So there is a lot of work going on and expected. 

We are comfortable that the Coast Guard building will be com-
pleted and online in 2013 and that the full project should be deliv-
ered by 2016. Our current slogan is, on schedule, on budget, and 
on green. We are really excited about St. Elizabeths. 

Mr. SERRANO. Okay. And as a result—so you are confident still 
for the 2016? 

Ms. JOHNSON. Yes, I am. Yes, I am. 
Mr. SERRANO. Now, as a result of moving folks out of there, out 

of the different places, you will have empty space. Do you have a 
plan for backfilling, and how do you see this working itself out? 
Will you have space that you don’t have any need for? 

Ms. JOHNSON. Yes. We have quite—it is a complex plan, but it 
is an important one to understand. We have something like 50 Fed-
eral locations that are housing DHS employees at this point, and 
we also have a number of leased buildings as well, leased space, 
something like 84 leases with another 9 pending. The overarching, 
the arc of work is going to be moving people out of those leases and 
into Federal space, backfilling either DHS people moving to St. 
Elizabeths or simply moving to St. Elizabeths. So it is the leased 
space that is housing employees that will then be able to fill up the 
Federal spaces that will be vacated. See, it is sort of a little bit of 
a moving game that way. At the end, I think we will only have 
about five leases. Some of them—between now and 2016, when all 
of the people will be relocating to St. Elizabeths, I believe we are 
very confident that we will find Federal workers to fill the Federal 
space that we have. So, yes, it is an integrated plan, and it is not 
a simple one, but I think it is a very sensible one. 

Mr. SERRANO. Okay. 
Mrs. Emerson. 
Mrs. EMERSON. These are easy questions. 
Ms. JOHNSON. Oh, good. 
Mrs. EMERSON. As we talked in my office and as you know, in 

our statement of managers accompanying the fiscal year 2010 ap-
propriations bill, you were directed to review the 10 largest Federal 
agencies to determine levels of funds spent on office products 
through the GSA schedules and to do comparisons based on the 
fact that we had—well, actually, the Department of Homeland Se-
curity had voluntarily decided to try to save money. I mean, the 
whole thing started when DHS said, we are going to save $42 mil-
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lion or something over 5 years because we can go directly to Sta-
ples or any other entity to buy our office supplies. So, anyhow, that 
report is due to the committee here in June. 

Ms. JOHNSON. Yes. 
Mrs. EMERSON. Do you suspect that we will receive it on time? 
Ms. JOHNSON. Yes, I do. It is under way. I am looking forward 

to it myself. I am going to learn a lot from it. We have been looking 
at the 2009 expenditures for office supplies across about 10 agen-
cies, looking at credit card records and GSA advantage records and 
e-mall records over at the Department of Defense. It does look as 
if the spend on office supplies is somewhere between $700 million 
and $1.3 billion. It is a significant amount. 

However, it is also really hard to be sure we are tracking it well, 
because many of the purchases are in that $300 to $500 range, and 
they are just so granular it is hard to track. But at least we are 
getting our arms around it, and I think out of that we are going 
to have some real good lessons learned and ability to figure out 
ways in which we can consolidate buying. 

Mrs. EMERSON. So is it too early to say that there are certain 
issues that you have uncovered in the study? 

Ms. JOHNSON. I think it is too early, certainly for me. 
Mrs. EMERSON. And I suspect, too, that then, based on what the 

study finds, you are going to implement certain steps to ensure 
that employees who use the schedules are getting the best possible 
prices? 

Ms. JOHNSON. Yes. We actually have a fair amount of activity 
under way already. 

Mrs. EMERSON. Can you share a little bit about that? 
Ms. JOHNSON. Yes. First of all, we are working hard with our 

own contracting officers so that they understand the schedules 
even better and have better information about what pricing has 
been obtained on those schedules and what options they have. 

Mrs. EMERSON. Let me ask you something. How many con-
tracting officers do you have? 

Ms. JOHNSON. I am sorry, I don’t know. I will have to—— 
Mrs. EMERSON. I mean, would it be 100? 
Ms. JOHNSON. Oh, thousands. 
Mrs. EMERSON. Thousands. 
Ms. JOHNSON. Yes. So training is a significant leverage point for 

them, and getting them the information about pricing is a signifi-
cant leverage point across the agency. I mean, in the Public Build-
ings Service as well. 

Mrs. EMERSON. Thousands of people. But I am talking about 
thousands—you don’t have thousands of people doing office sup-
plies? 

Ms. JOHNSON. No, no, no. In terms of the contracting work. 
Mrs. EMERSON. Right. I would understand that there would—yes, 

across the board, I know. I was just talking about office supplies. 
I am so sorry. 

Ms. JOHNSON. I am so sorry. 
Mrs. EMERSON. If you have thousands doing that, that is not a 

good thing. 
Ms. JOHNSON. No, no. I will see if I can answer that more granu-

lated question in writing. We are also embarking on training con-
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tracting officers in the 10 agencies across the government so that 
they will understand the schedules better and how to use them. We 
are keen on helping compliance with the regulation out of the De-
fense Authorization Act, which is about getting three bids for every 
schedule’s contract. And that is something that we follow, but not 
everyone has, and that regulation is where we are trying to help 
people train and understand that. And we are also keen on putting 
online the terms and conditions of contracts so the contracting offi-
cers have more information available to them. So it is about open-
ness as well as training. 

Mrs. EMERSON. Okay. I appreciate that. And I will really look 
forward to reading that report. I am sure we both will. 

Ms. JOHNSON. Yes, I will, too. 
Mrs. EMERSON. Let’s talk about the State Department Foreign 

Affairs Security Training Center in the stimulus bill; $70 million 
was appropriated to the Department of State to construct this For-
eign Affairs Security Training Center in Queen Anne’s County, 
Maryland. Obviously, we all know that you have received a lot of 
attention for the way that this project has been handled, including 
charges that the site was selected without the involvement of the 
local community and that there were some press reports that said 
GSA sent reps to the community. Your representatives weren’t able 
to answer any questions, even the most basic ones. 

And I know that it is always a little touchy when you are going 
into a new area and trying to build a new facility. But if you could 
just fill us in, number one, what the status of the project is to date? 
Have the local, the concerns of the local residents been addressed? 
And I also understand that the State Department is concerned that 
the funds won’t be obligated before the availability of the stimulus 
funds expire, so can you just tell me if you think that is likely? 

Ms. JOHNSON. Yes. Currently, I will say that we have been con-
cerned about, devoting resources and time and some energy to 
being sure the community learns what it needs to know and is en-
gaged in a dialogue about this project. We have held—we held the 
prerequisite two community meetings, and we delayed one because 
of the snowstorm. And then we held two more in which we had 
some particular workshops on the issues that seemed to be the 
most contentious. 

So I think we have done a solid job of doing outreach. There is 
no question that there is concern in the community. We have taken 
some people on visits of other training centers, so we have taken 
them to see what the kinds of facilities would be and tried to do 
some extra work to be sure that that information is conveyed. 

Currently we are waiting for the environmental assessment. The 
draft of the environmental assessment should be arriving the first 
part of May. With that draft, I think we will have a kind of a fork 
of decision. One is, should we release that for public comment, or 
should we move directly into an environmental impact statement 
process? And we are waiting to see what the draft says. 

Mrs. EMERSON. Does NEPA require you to do an EIA before con-
struction would begin, or are you doing that just in case there is 
a lawsuit? 
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Ms. JOHNSON. I don’t know what the process requirements are. 
We certainly feel the environmental impact statement needs to be 
done before construction. 

Mrs. EMERSON. No, I mean, it would have to be. But I don’t know 
if the law requires just for you to have an environmental assess-
ment as opposed to the whole, the 2 or 3 year long environmental 
impact statement, because that is how long that takes and the EA 
is much shorter. 

Ms. JOHNSON. We are waiting to see what the EA is telling us, 
because we simply are doing that due diligence to understand actu-
ally what we are facing in terms of the issues. And we do want to 
be very careful about that because the community is concerned. So 
that is where we are. We are also doing everything we can to be 
sure that the money from the State Department is obligated, yes, 
so that it can be secured and behind this whole process to support 
it. 

Mrs. EMERSON. Now that we know what obligated means, before 
it is spent. 

Mr. SERRANO. On its way. 
Mrs. EMERSON. It is on its way. 
Ms. JOHNSON. Nailed and tagged, not dispersed. 
Mrs. EMERSON. Well, any information you can get to us beyond 

what you have said today would be helpful. 
Ms. JOHNSON. I would be happy to. 
Mrs. EMERSON. Okay. I appreciate that. 
Let me ask you about this, and don’t get sensitive about this, but 

this is an issue. 
Mr. SERRANO. You are going over your time or what? 
Mrs. EMERSON. No. What I am going to mention. 
Mr. SERRANO. No problem. 
Mrs. EMERSON. In Missouri, approximately $41 million of stim-

ulus funds are for buildings in our State. And we have got about 
a 9.5 unemployment rate. But within the construction industry, it 
is anywhere from 35 to 40 percent. And so it is important for me 
that the benefits of this spending are being felt in our local job 
market. Can you tell me how GSA guarantees that your contractors 
and subcontractors employ people who are legally authorized to 
work in the United States, and are the procedures the same for 
construction contractors as well as for service providers? 

Ms. JOHNSON. Let me answer the parts of that that I know for 
sure. GSA has some 23,000 contractors with HSPD–12 badges, 
which means a substantial, a substantial effort has gone into being 
sure that our contracting workforce is secure. The terms for getting 
an HSPD–12 badge I think are something like you will be working 
in the building or you are on a job that is going to be over 6 
months, so it makes it worthwhile. For sites that workforce is not 
yet in buildings or that is a shorter-term assignment, we bake into 
the contract that the contractor has to guarantee that the work-
force that they are using, the workers that they are using, will con-
form to all of the rules. 

Mrs. EMERSON. So does that go down to the subcontractor, and 
the subcontractor of the subcontractor, and that subcontractor of 
that third subcontractor? 

VerDate Mar 15 2010 04:42 Dec 09, 2010 Jkt 062204 PO 00000 Frm 00161 Fmt 6601 Sfmt 6602 E:\HR\OC\A204P2.XXX A204P2tja
m

es
 o

n 
D

S
K

G
8S

O
Y

B
1P

R
O

D
 w

ith
 R

E
P

O
R

T
S



162 

Ms. JOHNSON. My expectation is that it does. Let me confirm 
that. 

Mrs. EMERSON. If you would, just because, this is where we are 
having some issues in my congressional district. Because I have 
got, you know, with such high unemployment in the construction 
industry, we have a number of subcontractors of subcontractors 
who are actually hiring people who don’t have appropriate docu-
mentation to be in the United States. And I am not—and so it is 
the employer who should be in trouble here. 

But our overall general contractors are not responsible for the 
two, say if you are going down two subcontractors. And at least 
that is what we have been told; the law would not—they don’t have 
to be responsible for, you know, the final subcontractor, if you will, 
on verifying employment. So I am just troubled by this because we 
have had two or three instances in my district in the last month 
where, you know, my folks in those communities can’t win bids. 
They haven’t been able to win any of the bids to put their people 
to work because we are using undocumented workers. 

Ms. JOHNSON. I will look into that. You are talking basically 
about a double-click or the double-click-through and how far the 
reach of our requirements extend. 

Mrs. EMERSON. Right. I mean, I would hope that they would be 
more strict than—you know, because it is a government-sponsored 
project. But I just want to be sure given the trouble we have had. 

Ms. JOHNSON. I will learn about that myself and communicate it 
right back to you. 

Mrs. EMERSON. Very good. I appreciate it. 
Thanks, Mr. Chairman. 
Mr. SERRANO. That does not upset me, what you just said. 
Mrs. EMERSON. Thank you. 
Mr. SERRANO. However, the other side of that issue is that when 

the economy was doing well, there were always these folks em-
ployed. Some people have said they were undocumented. Others 
have said they were not citizens. When the economy went back and 
the construction industry was hit, they were let go in the same 
numbers as everybody else was let go. So that this is really only 
an issue if you are letting people go, some were kept who were not 
documented or not citizens, and those who were American citizens 
were let go. But prior to this, the comment always was that, with-
out that community, you couldn’t just about build anything in this 
country because they were very much a part of that community. 

Mrs. EMERSON. And I am not saying that at all. I am just saying 
that the employer should be at fault here. I am not blaming the 
folks who are working because they are trying to help their fami-
lies. 

Mr. SERRANO. What I am saying is that this was not an issue 
before the economy hit bottom, so it is only an issue now—— 

Mrs. EMERSON. Oh, right, right, right. 
Mr. SERRANO [continuing]. If these folks were let go and those 

folks were not let go. But everybody across the board was let go. 
Those folks we talk about, whether they were just documented or 
undocumented immigrants, are as unemployed in that area of em-
ployment as everybody else. 
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But anyway, Mr. Boyd, Mrs. Emerson claims that I am being 
extra nice to all members of the committee in my presentation be-
cause I am looking for votes for tomorrow. That is not true. I do 
think you are one of the greatest Members in the history of Con-
gress, and I now recognize you. 

Mr. BOYD. Thank you, Mr. Chairman. 
I was delighted to get that call from you over the weekend. 
Mrs. EMERSON. Good for you, Allen. 
Mr. SERRANO. Thank you. 
Mr. BOYD. I didn’t know who that New York number belonged 

to. I quickly figured out. 
Mr. Chairman and Ms. Johnson, let me first apologize to you all 

for being late and beg your forgiveness for not being here on time. 
But also, Ms. Johnson, thanks for your service, and I want to fol-

low up on a question that was asked earlier by Representative 
Wasserman Schultz relative to the Federal building situation. 

I have a similar situation in the congressional district that I rep-
resent in Panama City with a Federal courthouse that is, according 
to your predecessor, extremely inadequate and needs to be re-
placed. I have a letter from your office here in front of me with a 
report, a building project survey. That report is fairly detailed, as 
you know—I am sure you are quite familiar with those reports— 
and a certification of need. And this project actually was on the 5- 
year plan at one time and dropped off. And my question really to 
you is, what can you tell the committee about, when this report 
leaves your office, about the funding, I noticed in your report, you 
said that you had not gotten a request from AOUSC. Obviously, 
that would be the case. What can you tell the committee about how 
we can—what we can do to correct some of this? 

Ms. JOHNSON. My—— 
Mr. BOYD. Panama City, Florida, I am sorry. Make sure that 

note has got Panama City, Florida, on it. 
Ms. JOHNSON. You got it. Thank you. 
Mr. BOYD. Not Panama. 
Ms. JOHNSON. We have struggled for a long time with the fact 

that the judiciary has a very long list of needs. And of course, we 
have been really aggressively working that for, well, over a dozen 
years, 15, 20 years. We are trying very hard to work with the 
courts against their internally derived priority listing. I think it is 
through the judiciary that we need to—they are our customers. We 
are trying very much not to assume that we know more than they 
do about this sort of thing. So we really do try to pay attention to 
their list of priorities. 

Currently the list is—you know, we can get going on their top 
list one, Austin. The second one we are sort of stalled right now 
because of authorization matters. But we are always trying to be 
on top of their top priority. So I think the straight-up response is, 
we need to work with the judiciary to help them work their port-
folio so that it has the right priority listing. 

Mr. BOYD. I thank you for that, and I know that your job is just 
to do the building, not to prioritize. And I totally understand that. 

Mr. Chairman, I want you to know, this is something that I have 
been working on for many, many years. On the list, off the list, you 
know, I don’t understand that honestly. Maybe I do and just want 
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to be in denial. But it is—you know, I hope that whatever this com-
mittee under this leadership can do with you and Mrs. Emerson, 
that we would try to do better. 

Mr. SERRANO. I should tell you, before you came into the com-
mittee meeting, a lot of the questioning was around the needs of 
the judiciary. Debbie spoke about it. I spoke about it. Mrs. Emer-
son spoke about it. This committee has been good to the judiciary 
for obvious reasons, and we are concerned that they are not asking 
for a request. 

Before you came in, the answer was, which I said in a respectful 
way, was not the greatest answer, was that there were recovery 
moneys that were spent on the courthouses, and therefore, they 
were not asking for money. I told them that puts me in a difficult 
situation because it is easier for me to respond to a request up or 
down on the amount than it is to create an amount in a budget 
that wasn’t requested. And that is what we are faced with now. 

Mr. SERRANO. We stand ready to move ahead and continue to put 
the message forth that the needs of the judiciary have to be met. 

Mr. BOYD. Thank you very much, Mr. Serrano. 
Mr. SERRANO. Let me ask you a question about construction 

versus leasing. It is one that troubles me somewhat. I see a trend 
moving away from ownership by GSA towards leasing, and I don’t 
fully understand it. I don’t know if it is GSA’s economic recovery 
package for landlords other than for the Federal Government, but 
I trust this landlord. 

By the way, could you look up to the ceiling? If this was the GSA 
Building, you wouldn’t allow that, would you? 

Ms. JOHNSON. Absolutely not. 
Mr. SERRANO. Just for the record, it is pretty embarrassing. I am 

glad we are not on C–SPAN. It could be very embarrassing to see 
that. 

So my question is: What factors has GSA taken into account in 
deciding whether a particular facility’s needs should be met 
through direct Federal construction or through leasing? Which do 
you tend to prefer? 

And also, if leasing has any of the characteristics that it has in 
areas of my congressional district, the condition of any of the build-
ings require so much repair that it may not be cheaper in the short 
run, but certainly in the long run, to build something that is up- 
to-date; something with the technological needs in mind, not where 
you have to rewire a whole building. You and I could come up with 
a million reasons why a modern building is better. 

So why this trend to move away? 
Ms. JOHNSON. The proportion of the Federal building inventory— 

that is, leased as opposed to owned—has sort of tipped over the 50 
percent mark, which is raising this kind of question regularly. 

We are a very steady tenant. The government is often in a build-
ing that has particular needs for the government agency. So we are 
keen on having our own buildings wherever it makes sense, and 
that would be our preference. It is also important because when we 
own the buildings, then we are collecting rents which then fuel the 
Federal Buildings Fund and allow us to do the repairs and alter-
ations and future construction. It is the notion of the Federal 
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Buildings Fund replenishment that pushes us towards wanting to 
have owned inventory. 

The difficulty, of course, is that there are needs by our customers 
for flexibility and short-term needs. The Census is the prime exam-
ple of a lot of leasing done to support a particular mission. And I 
am aware that something like 70 percent of the requests for space 
right now are for space that is in the under 10,000 size and in a 
shorter time frame. So it just fits in flexibility terms for that. 

However, I do believe that the way the leasing—agencies come 
to us, and if we cannot supply them a new building, we do need 
to turn to the leasing alternative rather than not meet their mis-
sion needs. And so there are times when we would much rather be 
building and constructing and owning the buildings, buying in the 
inventory that we have been using and so on. But there are simply 
some funding constraints that keep us from being able to engage 
in capital building projects. 

Mr. SERRANO. That may be the case momentarily, but we seem 
to see a trend that is moving away. You say you were what, now, 
50 percent or more is leasing? 

Ms. JOHNSON. Yes. 
Mr. SERRANO. If you were a GSA analyst or an outside analyst 

on the future of GSA, is that the way to go? Is that healthy for 
GSA to be leasing so much? 

Ms. JOHNSON. I think we would agree that, as I said, if we had 
our druthers we would like to be in owned inventory more aggres-
sively, but that the leasing alternatives are what we are coping 
with given the way the funding mechanisms support the long-term 
capital projects. 

Mr. SERRANO. Okay. Well, again, we told you what this com-
mittee thinks on the judiciary, and I think we are clear on the fact 
that it is probably not the best way to go, to continue to grow in 
the leasing category. And I think the repairs and the other issues 
will become a major problem. 

Mrs. EMERSON. Let me ask a follow-up to that. 
What do you think is the cause of the annual deficit in the 

whole? 
Ms. JOHNSON. The whole building fund problem? There are about 

four things; let me see if I can get to the four. First of all, as we 
are growing the leasing inventory, we are not collecting rents that 
replenish it. There is no question that that is the cycle that I was 
just talking about. In addition, our inventory is aging. Our average 
age of buildings is 46 years. Over 30 percent of the inventory was 
built before 1949. It is an old inventory, so to speak, and that 
means it is much more expensive to maintain. So more and more 
dollars are required to replenish and renovate the current inven-
tory. I think that is putting stress on the fund. 

The building fund has enjoyed appropriations something like 28 
out of the 37 years it has been in existence. So we know this cycle 
is not self-sustaining. So there are those economic pressures on it. 

Mrs. EMERSON. The long-term impact on the buildings fund, 
though, is not good. 

Ms. JOHNSON. Right. Not good. 
Mrs. EMERSON. I am interested in—this isn’t a ‘‘gotcha’’ thing, 

but it is a pet peeve of mine. 
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Again, one of your performance goals says that you want to 
award leases at an average rental rate of not less than 7.5 percent 
below industry averages for comparable office space in fiscal year 
2011. Which is a wonderful thing, until it comes to the Census. 
Where in my home town you are paying—let’s see, similar space 
to what Census is running at. I know that this is a short-term 
lease, but it is seriously 70 percent more than what the market 
cost is today. I mean, even my office space at the Federal building 
that I did have to negotiate with you all, because I didn’t like the 
price you offered me, so we negotiated it down. So I thought it was 
very much of a win-win for everybody. But the office space at my 
beautiful new courthouse in Cape Girardeau is less than half of 
this office space for the Census. 

And I am not saying—I know they didn’t want to go in the Fed-
eral building because it scares people, and I understand the psy-
chology of not putting a Census office there. But needless to say, 
that sort of flies in the face of what your performance goal is. I just 
point that out as something that I think we would be happy to 
work with you on, but I think it means we are going to have to—— 

Ms. JOHNSON. Yes. The short-term leasing is expensive. And not 
being able to put Census offices in Federal buildings is also a bit 
of a constraint. And that is something that we always struggle with 
when we are sending out the Census teams to secure space. 

In addition, we have to do all of the build-out, which is all paid 
back in that short time frame. So there are expenses associated 
with that short-term lease that also jack up the price. 

This is one of the reasons it is a performance goal. We need to 
be continuously monitoring this and managing this. 

Mrs. EMERSON. I can’t imagine that a Census office would need 
anything particularly fancy. Who am I to know? I just thought you 
had to work with workers. If they set it up like our office, it 
wouldn’t be much build-out at all, other than for new toilets. 

Mr. SERRANO. Mrs. Emerson and I have to move on today to a 
couple of events, and we don’t want to keep you here much longer. 
But I do have a question. What you heard here is what you heard 
here also; it is this whole leasing thing that makes people nervous. 

So you are moving into a GSA building? 
Mrs. EMERSON. I am in Federal—in our courthouse, that I told 

you, I have day-to-day involvement in the construction. 
Mr. SERRANO. Good rent? 
Mrs. EMERSON. I negotiated a great rent, actually. I said I would 

only pay the same rent at the new courthouse that I paid at the 
old courthouse. 

Mr. SERRANO. I wish I had a Federal building in my district. 
You are requesting $9 million in IT funds. 
Mrs. EMERSON. Excuse me. Do not increase my rent. 
Mr. SERRANO. I don’t have a Federal building. 
You are requesting $9 million in IT funds for the Federal Acqui-

sition Workforce Initiative; $24.9 million in funding for Federal Ac-
quisition Workforce Initiatives Fund; and have $8 million projected 
carryover from fiscal year 2010 for the Acquisition Workforce 
Training Fund. 

I understand that the proposal for this was developed so late in 
the process, that GSA is one of the few agencies to actually prop-
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erly have a budget for IT. That is good for you, but makes us con-
cerned that plans for it may not be that well thought-out. 

If you understand what I just said, you are much better than I 
am. But I have been rehearsing this for the last 2 days. But I do 
understand. 

Do you have other funds that will be used for the same or similar 
purposes? 

Ms. JOHNSON. For acquisition workforce; government, if you will. 
There are two funds. One is for training. And then this Acquisition 
Workforce Initiative is about a number of different things: improv-
ing the materials, the curriculum for training across more than just 
contracting officers to include programs in project management. It 
is also meant to fund sort of the inventory to understand who is 
in the workforce, who are the contractors, what kind of skills do 
they have—sort of track and know what our workforce is. 

And then the third is to build that community. There is so much 
now available to people that they can share among themselves. 
They don’t have to go off and get a degree, but they can be sharing 
their best practices in communication and mentoring and helping 
each other through their career paths. That would be a third piece 
that we would be paying attention to. 

So I come from the world of leadership development and talent 
development, and I do believe that the acquisition workforce needs 
some real attention and some support. I think we do need to up-
grade the curriculum. We need to create the communities where 
they can be working with each other. And I think we also need to 
have an inventory so we know who they are, where they are, and 
be much more informed about it. I think this is driving us to better 
data so we can manage it better. 

Mr. SERRANO. And is there still interest, as there was in the 
past, in working not only at GSA but in government in general? Do 
you get that sense? People still think it is a good job? I am not talk-
ing about Members of Congress. 

Ms. JOHNSON. Speaking for myself, I was delighted to come to 
GSA. I think we are entering a period of a bit of a renaissance. And 
I will say at GSA it is because we are so profoundly involved in 
sustainability. Young workers want to join GSA because we have 
a huge role to play in the green agenda. 

Mrs. EMERSON. Let me also tell you that a lot of young profes-
sionals who are in commercial real estate and the like really like 
the idea of going to work at GSA. The hardest part of going to work 
at GSA or any Federal agency or department is the crazy applica-
tion process. And I know John Berry at OPM is trying to really, 
really work hard on making it résumé-based now. 

So the only downside to trying to apply is that if you don’t get 
referred for one job, you have to start from scratch again. I think 
that is frustrating. But I know a lot of people who have great ex-
pertise, and there is a lot of opportunity for growth there because 
you all do things that other agencies don’t. 

Ms. JOHNSON. Yes, we are in a wonderful position that way. 
Mr. SERRANO. Before we let you go, let me just say that there 

is an ongoing back-and-forth between Mrs. Emerson and me about 
the St. Louis Cardinals and the New York Yankees. And just for 
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the record, in 1949 when the Agency was formed, the Yankees won 
the World Series—but then they were winning all of those years. 

Mrs. EMERSON. I was just born the next year after that. 
Mr. SERRANO. The next year after that, I came to New York say-

ing someday I want to be a Congressman. 
Thank you so much for your testimony and for your service. 

Please understand that while we are a committee who wants to be 
supportive, we do have concerns. You have some concerns from ev-
erybody here about the judiciary and its needs and the difficult po-
sition you have put us in by not asking for any money. 

And the whole leasing issue is one also that is of great concern 
to us. 

I will submit some questions for the record. One of them speaks 
to the territories. We hope that when you look at what you do, you 
remember there are millions of people, American citizens who live 
under the American flag, but who don’t live in a State, and they 
should be treated equally as we allocate resources. 

Thank you. 
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