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CONTRACTING IN COMBAT ZONES: WHO ARE
OUR CONTRACTORS?

TUESDAY, JUNE 29, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL SECURITY AND FOREIGN
AFFAIRS,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. John F. Tierney (chair-
man of the subcommittee) presiding.

Present: Representatives Tierney, Lynch, Van Hollen, Welch,
Quigley, Chu, Flake, Duncan, and Luetkemeyer.

Staft present: Andy Wright, staff director; Talia Dubovi and Scott
Lindsay, counsels; LaToya King, GAO detailee; Boris Maguire,
clerk; Aaron Blacksberg, professional staff member; Brendon Olson
and Alexandra Mahler-Haug, interns; John Cuaderes, minority
deputy staff director; Jennifer Safavian, minority chief counsel for
oversight and investigations; Adam Fromm, minority chief clerk
and Member liaison; Seamus Kraft, minority director of new media
and press secretary; Justin LoFranco, minority press assistant and
clerk; Ashley Callen, minority counsel; and Christopher Bright, mi-
nority senior professional staff member.

Mr. TIERNEY. A quorum being present, the Subcommittee on Na-
tional Security and Foreign Affairs hearing entitled, “Contracting
indCombat Zones: Who Are Our Subcontractors?” will come to
order.

I ask unanimous consent that only the chairman and the ranking
member of the subcommittee be allowed the make opening state-
ments.

Without objection, so ordered.

I ask unanimous consent that the hearing record be kept open
for 5 business days so that all members of the subcommittee may
be allowed to submit a written statement for the record.

Without objection, so ordered.

Good morning. And my apologies for being a bit late. I have to
say, it is seldom that Mr. Flake is here before I am. So we know
that it certainly was not intended, but I appreciate Jeff for being
here and all of you for showing up today and giving us your consid-
erable expertise.

I sadly report that I understand we are going to have votes at
about 10:30, so that there will be an interruption. And we will try
to make it as brief a one as possible and get back here.

o))
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Today, we are continuing our oversight on the U.S. Government
contracting in our conflicts overseas. We are going to ask the im-
portant questions: Who is getting U.S. taxpayer money? And how
are they using those funds once they get it?

Last week, this subcommittee held a hearing that examined the
results of a 6-month examination into the Host Nation Trucking
contract in Afghanistan. That investigation uncovered distressing
details of how U.S. taxpayer money is funding warlordism and cor-
ruption in Afghanistan and how the contractors are undermining
U.S. counterinsurgency strategy.

Equally troubling is the finding that the U.S. officials charged
with overseeing this contract had no visibility into the actual oper-
ations of the contractors and subcontractors. In most cases, officials
did not know who the subcontractors were, let alone who they em-
ployed, how they functioned, and where they spent their money.

To give one example, seven of the eight prime contractors in the
Host Nation Trucking contract employ, either directly or indirectly,
a man by the name of Commander Ruhullah. And he provides se-
curity for the supply convoys. Commander Ruhullah claims to
spend $1V2 million per month on ammunition and has reportedly
attacked convoys that do not use his security services. Still, no U.S.
military officials have ever met with Commander Ruhullah. And,
despite the fact that he receives millions of dollars of taxpayer
money, there have been no attempts to enforce the U.S. laws that
govern his U.S.-funded contractual relationship. With $2.16 billion
of taxpayer funds at stake, it is unconscionable that the military
does not have tighter control over Host Nation Trucking sub-
contractors.

But the Host Nation Trucking contract is not the only problem.
This week’s Economist reports that 570 NATO contracts worth mil-
lions of dollars were issued in southern Afghanistan but nobody is
quite sure to whom. In January, the Special Inspector General for
Iraq Reconstruction, one of our witnesses here today, issued a re-
port about a State Department contract with DynCorp which noted
that, “Over $2.5 billion in U.S. funds were vulnerable to waste and
fraud.”

In May, the Inspector General for the U.S. Agency for Inter-
national Development issued an audit of its private security con-
tractors in Afghanistan which highlighted significant problems
with USAID contracts. It found that USAID does not have, “rea-
sonable assurance that private security contractors are reporting
all serious security incidents, are suitably qualified, and are au-
thorized to operate in Afghanistan.”

Audits from the Department of State, USAID, and others have
found problems with subcontractor management in areas as diverse
as embassy construction, fuel delivery, and educational outreach
programs. The Government Accountability Office, another of our
witnesses here today, has reported that the agencies are not even
able to accurately report the number of contractor and subcontrac-
tor personnel working on U.S. contracts.

And just yesterday, the Wall Street Journal reported that over
$3 billion in cash has been flown out of Afghanistan in the last 3
years. That is $3 billion of cash on a plane flying out Afghanistan.
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Officials believe that at least some of that money has been
skimmed from U.S. contracts and aid projects.

The conflicts in Iraq and Afghanistan have dramatically changed
the way the U.S. wages war. With more contractors than combat
troops currently in both countries, the role that these civilians play
has become increasingly important. The changing role of contrac-
tors have challenged the agencies that employ them. Thus far, the
agencies have not risen to meet those challenges.

Over the last several years, Congress has tried to impose greater
control over contingency contractors and subcontractors, including
private security companies. The last three Defense Authorization
Acts included provisions aimed to strengthen oversight mecha-
nisms and mandate more stringent controls over all of the contrac-
tors and subcontractors working on U.S. contracts. These new regu-
lations apparently have not been sufficient.

We are here today, however, not to criticize what has or has not
been done so far. We want to work in the spirit of constructive
oversight. So today we are asking what can be done to keep from
these significant problems from reoccurring.

We have invited a panel of witnesses with considerable expertise
and experience in the area of contingency contracting. It is my
hope that today we can discuss what more Congress, the agencies,
and others can do to increase visibility, oversight, and accountabil-
ity over the contractors and subcontractors who are now crucial to
the success of our missions in Iraq and Afghanistan.

As we learned from the Host Nation Trucking investigation, the
actions of the subcontractors on that contract may be undermining
our entire strategy in the region. With so much at stake, it is time
to dig in and find solutions. I look forward to continuing that con-
versation today.

And, with that, I would like to recognize Mr. Flake for his open-
ing statement.

Mr. FLAKE. I thank the chairman for holding this hearing and
thank the witnesses for coming.

As the chairman said, given the report that was issued just a
couple of weeks ago and the hearing held last week, this is a very
important hearing. There is enough water under the bridge, we
have enough time with Iraq and Afghanistan, with these contracts
in place, to have some kind of history that we can look to and to
see what we are doing wrong and what we can do better.

So I look forward to the testimony.

Mr. TiERNEY. Well, thank you.

And, with that, we will introduce the witnesses for today’s hear-
ing. And I will introduce each of you here now, and then we will
start again with Mr. Solis at the end of the introductions.

Mr. William Solis is Director of the Defense Capabilities and
Management Team at the U.S. Government Accountability Office,
where he is responsible for a wide range of program audits and
evaluations in the area of defense logistics and warfighter support.
Throughout his career at GAO, Mr. Solis’s audit engagements have
included work on military readiness and training, weapons system
effectiveness, housing, and military doctrine. He has received nu-
merous GAO awards, including the GAO Distinguished Service
Award in 2008.
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Ms. Mary Ugone is the Deputy Inspector General for Auditing in
the Department of Defense Office of the Inspector General. Ms.
Ugone is a certified public accountant with more than 29 years of
accounting experience, the last 26 of which have been with the In-
spector General. Ms. Ugone was also chair of the Federal Audit Ex-
ecutive Council from 2007 to 2009 and publicly was recognized by
the President of the United States as the 2007 recipient of the
Prestigious Meritorious Executive Presidential Rank Award. This
award is one of the highest in the Federal Government service. She
is also a recipient of the Inspector General Distinguished Service
Award and the Secretary of Defense Exceptional Civilian Service
Award and a member of the Association of Government Account-
ants and a graduate of the Federal Executive Institute.

And now that I have said your name three times, have I said it
properly?

Ms. UGONE. Yes.

Mr. TIERNEY. Thank you. Appreciate that.

Mr. Stuart Bowen, Jr., is the Special Inspector General for Iraq
Reconstruction. He previously served as the Inspector General for
the Coalition Provisional Authority. Mr. Bowen’s mission includes
ensuring effective oversight of the $52 billion appropriated for the
reconstruction of Iraq. Under the previous administration, Mr.
Bowen served as the Deputy Assistant to the President, the Deputy
Staff Secretary, and the Special Assistant to the President and As-
sociate Counsel. Prior to his White House tenure, Mr. Bowen was
a partner at the law firm of Patton Boggs LLP. He also spent 4
years on active duty as an intelligence officer in the U.S. Air Force,
achieving the rank of Captain. He holds a BA from the University
of the South and received a JD from St. Mary’s Law School.

We welcome you back, sir. You have been with us before.

Mr. Richard Fontaine is a senior fellow at the Center for a New
American Security. He previously served as foreign policy advisor
to Senator John McCain for more than 5 years. During his tenure
with Senator McCain, Mr. Fontaine worked on numerous pieces of
important foreign policy legislation, such as the 9/11 Commission
Report Implementation Act. He also served as Associate Director
for Near Eastern Affairs at the National Security Council from
2003 to 2004 and as a policy analyst in that same council’s Asian
Affairs Directorate. Prior to that, Mr. Fontaine worked in the office
of former Deputy Secretary of State Richard Armitage and in the
State Department’s South Asia Bureau. Mr. Fontaine holds a BA
from Tulane University and an MA in international affairs from
the Johns Hopkins School of Advanced International Studies.

I want to thank all of you for being our witnesses here today and
for taking time out of your schedules.

It looks like I will swear you in and we will go down and vote.
Maybe we will get one or two statements in before we head off, if
we could.

But it is the practice of this committee to swear our witnesses
in, so if you would please rise and raise your right hands.

[Witnesses sworn.]

Mr. TiERNEY. The record will please reflect that all of the wit-
nesses answered in the affirmative.
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As Mr. Bowen knows and I think the others also probably know,
your full statement is going to be entered into the record, by con-
sent of the committee members. So we ask that you try to synop-
size your remarks down to about 5 minutes so that we will have
some time for questions and answers after that.

So, Mr. Solis, please, if you would.

STATEMENTS OF WILLIAM SOLIS, DIRECTOR, DEFENSE CAPA-
BILITIES AND MANAGEMENT, GOVERNMENT ACCOUNTABIL-
ITY OFFICE; MARY UGONE, DEPUTY INSPECTOR GENERAL
FOR AUDITING, DEPARTMENT OF DEFENSE INSPECTOR
GENERAL; STUART BOWEN, JR., SPECIAL INSPECTOR GEN-
ERAL FOR IRAQ RECONSTRUCTION; AND RICHARD
FONTAINE, SENIOR FELLOW, CENTER FOR A NEW AMER-
ICAN SECURITY

STATEMENT OF WILLIAM SOLIS

Mr. Soris. Chairman Tierney, Ranking Member Flake, members
of the subcommittee, I appreciate the opportunity to be here to dis-
cuss a number of issues related to DOD’s use of contractors to sup-
port U.S. forces and contingency operations.

The report the subcommittee issued and the hearing held last
week focused on a number of oversight challenges related to the
Host Nation Trucking contract, an important logistics contract pro-
viding support to U.S. forces. The oversight issues associated with
this contract highlight many of the longstanding challenges that
our reports have addressed in the past.

My statement today will focus on some of the challenges the De-
partment continues to face when it uses contractors in contin-
gencies like Afghanistan. I will also discuss two steps the Depart-
ment needs to take to address these challenges in future oper-
ations, to include the need for DOD to systematically evaluate its
reliance on contractors and institutionally plan for their use.

As you know, DOD relies greatly on contractors to support its
current operations. Currently, there are about 95,000 contractors in
Iraq supporting about 90,000 troops and over 112,000 contract per-
sonnel in Afghanistan supporting 94,000 troops. In addition, GAO
reported that DOD had more than 30,000 contracts in place during
fiscal year 2008 and for the first 6 months of 2009 to support oper-
ations in Afghanistan. DOD officials have stated that the Depart-
ment is likely to continue to rely on contractors to support future
contingencies.

Based on our ongoing audit work in Iraq and Afghanistan, DOD
continues to face a number of challenges to fully integrate oper-
ational contract support within the Department, to include: finaliz-
ing joint guidance for operational contract support, as required by
Congress; identifying and planning for the use of contractors in
support of ongoing operations and in DOD’s plans for future contin-
gencies; providing an adequate number of personnel to conduct
oversight and management of contractors; training of non-acquisi-
tion personnel, such as unit commanders and contracting officer
representatives, on how to work effectively with contractors in con-
tingency operations; and, last, ensuring that local and host-country
nationals have been properly screened and badged.
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Since the mid-’90’s, we have made numerous recommendations
aimed at addressing each of these challenges. While DOD has
taken some actions in response to our recommendations, it has
been slow to implement others. For example, DOD continues to
face challenges in identifying a plan for operations for contract sup-
port for ongoing operations.

Recently, officials from several battalions who had just returned
from Afghanistan told us that, when they arrived at their locations
that were intended to be their combat outpost, that they lacked
housing, heating, laundry facilities, showers, and food services. Ad-
ditionally, because these units were unaware that they would have
the responsibility for obtaining these prior to deploying, they did
not plan for and allocate adequate personnel to handle the exten-
sive contract management and oversight duties associated with
building and maintaining their combat outpost. As a result, these
units had to assign military personnel away from their primary
missions in order to handle these contract management duties.

Failure to identify and plan for contractor support goes well be-
yond Iraq and Afghanistan. As we reported earlier this year, the
Department has also made limited progress in including the roles
of contractors in operational plans for future contingencies. For ex-
ample, DOD guidance calls for the inclusion of operational contract
support annex in some operation plans. However, of the 89 plans
that required such annexes, we found only four plans where these
annexes had been approved, and the annexes had been drafted for
an additional 30 plans.

As a result, DOD continues to risk, one, not understanding the
extent to which the Department will rely on contractors to support
combat operations and, two, being unprepared to provide manage-
ment and oversight of these contractor personnel because they have
not been included in the planning process.

Let me just say quickly, DOD has taken some steps to institu-
tionalize contract support, such as establishing a focal point. And,
in addition, they have issued a variety of contractor guidance.

Let me just close and say that, in looking toward the future,
what is needed is a cultural change across DOD that emphasizes
the importance of operational contract support throughout all as-
pects of the Department, including planning, training, and person-
nel requirements. Only when DOD has established its future vision
for the use and role of contractors supporting deployed forces and
fully institutionalizes the concepts of operational contract support
can it effectively address its long-term capability to oversee and
manage those contractors.

It is important that this change occur quickly while current oper-
ations keep a significant amount of attention focused on the use
and role of contractors and the political will exists to effect such
a change within DOD. A failure to do so will likely result in the
Department continuing to confront the challenges it faces today in
future contingencies.

This concludes my statement. I will be happy to answer any
questions.

[The prepared statement of Mr. Solis follows:]
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WARFIGHTER SUPPORT

Cuitural Change Needed to Improve How DOD Plans
for and Manages Operational Contract Support

What GAC Found

In response to congressional direction and GAO recommendations, DOD has
taken some actions to address challenges in overseeing and managing
contractors in ongoing operations. However, DOD still faces challenges that
stem from the department’s failure to fully integrate operational contract
support within DOD, including planning for the use of contractors, (raining
military personnel on the use of contractor support, accurately tracking
contractor use, and establishing measures to ensure that contractors are
accountable. A cultural change in DOD that emphasizes an awareness of
operational contract support throughout all aspects of the department,
including planning, fraining, and personnel requirements, would help the
department address these challenges in ongoing and future operations.

Developing guidance. DOD has issued some guidance to assist in planning
{or and conducting and ing operational contract support, but it has yet
to finalize joint policies required by Cong in the National Defense
Authorization Acts for Fiscal Years 2007 and 2008,

Planning for operations, DOD has not fully planned for the use of
contractors in support of ongoing operations in Irag and Afghanistan,
although sowe efforts are under way at the individual unit level. In addition,
while the department has started to Integrate operational confract support
into plans for future operations, it has not made significant prog

Tracking contractor personnel. DOD has developed a system to track
contractor personnet deploved with ULS, forces, but the data collected by the
system are unreliable.

Providing oversight personnel. DOD continues to face challeng
ensuring that it has an adeguate number of personnel to provide oversight and
management of contracts. DOD has acknowledged shortages of persornel and
has made some efforts to address them, but these efforts are in the early
stages of implemeniation.

Training non-acguisition personnel. DOD continues to be challenged in
ensuring that nonacguisition personnel, such as unit comumanders, have been
trained on how to work effectively with contractors in contingency
operations, a resull, officials from seve s ihat recently redeployed
from Afghanistan indicated that a lack of knowledge of contracting resulied in
shortfalls in critical oversight areas.

Sereening contractor personnel. While a significant number of contractor
personnel supporting DOD are local or third-country national personnel, DOD
has yet to develop a departmentwide policy for ening then.

nited Siates Government Accountabiiity Office




Mr. Chairman and Members of the Subcomunittee:

I am pleased to be here today to discuss the challenges the Department of
Defense (DOD) faces in institutionalizing operational confract support
throughout the department. The institutionalization of operational
contract support includes planning for the use of contractors, training of
military personnel on the use of contractor support, accurately tracking
contractor use, and establishing measures to ensure that contractors are
accountable. For decades, DOD has relied on contractors to support
contingency operations and has long considered them a part of the total
force. For example, in its 2006 Quadrennial Defense Review the
department reiterated that contractors were part of a total force that
includes active and reserve military components, civilians and contractors.
Additionally, in 2008 the Deputy Under Secretary of Defense for Logistics
and Materiel Readiness testified that the structure of the U.S. military had
been adapted to an environment in which confractors were an important
part of the force, Further, an Army commission chaired by Dr. Jacques
Gansler acknowledged that contractors were a significant part of the
military’s total foree.!

While DOD joint guidance recognizes contractors as part of its total
workforce, we have previously reported that DOD has not yet developed a
strategy for determining the appropriate mix of contractor and
goverrunent personnel.® In addition, we recently testified that several long-
standing challenges have hindered DOD’s ability to manage and oversee
contractors at deployed locations. * For example, DOD has not followed
long-standing planning guidance, ensured that there Is an adequate
munber of contract oversight and managerment personnel, and
comprehensively trained non-acquisition personnel, such as military
commanders. Since 1992, we have designated DOD contract management
as a high-risk area, in part due to concerns over the adequacy of the
departrent’s acquisition and contract oversight workforce.” As we have

! Report of the G ission on drmy Acquisition and % Manay in
Expeditionary Operations (Washington, D.C. September 2007},

* GAQ, Contingency Condr
Supporting
{Washington, TLC; April 12, 2010).

s Needed in Management of Contry

0
Contract and Grand Administration in Fraq end Afghanisten, GAO-1

T GAO, Wasfighier Support: Continued Actions
Institutionalize Contracior Support in Continge
{Washington, D.C.: Max. 17, 2010).

Veeded by DOD to Improve and
g Operalions, GAO-LGS5LT

* GAO, High-Risk Series: An Update, GAQ-D0-271 (Washington, D.C.: January 22, 2009).

Page 1 GAO-10-828T
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previously testified, many of the long-standing problems we have
identified regarding managing and overseeing condractor support to
deployved forces stem from DOD's refuctance to plan for contractors as an
integral part of the total force.” We have also testified that DOD's long-
standing problems In managing and overseeing contractors at deployed
Iopcations make it dificult for the department to ensure that it is getting the
services it needs on time and at a fair and reasonable price. We have found
numerous instances where poor oversight and management of contractors
have led {o negative monetary and operational outcomes. As a result, since
the advent of our work on contractor support to deployed forces in 1987.°
we have made numerous recommendations to improve DOD’s
management of contractors in deployed locations. While DOD has taken
some actions to address these challenges, it has not addressed all of them,
as I will discuss in further detail.

My statement foday will focus on the extent to which DOD has
institutionali operational contract support. My staterment is based on
recently published reports and testimonies that examined planning for
operational contract support and the department’s efforts 1o manage and
oversee contractors in Irag and Afghanistan as well as our ongoing work
involving operational contract support related Issues in frag and
Afghanistan. Our work was conducted in accordance with generally
accepted government anditing standards.”

&

Background

The U8, military has long used coniractors to provide suppli
services to deployed U.S. forces. However, the scale of contractor support
DOD relies on today has increased considerably from what DOD relied on
curing previous military operations. In Iraq and Afghanistan contractor
personnel now outnumber deployed troops. For example, according to
DOD, as of March 2010, there were more than 55,000 DOD contractor

3 af Contraniors
Jan, 84, 2008).

&

GRAQ, Conting 'y Ope
Angmentation Program, (1

4]
shington,

ob. L1, 196

by aces 1 government auditing standards require that we plan and perform the
sbtain sulficlent, appropri enee to provide a reasovable basis for our
findings and conclusions based on our audit ohjectives. We beliove that the evidence
obtained provides a reasonable basis for our fndings and conclusions based on our audit
object

Page 2 GAD-10-8207
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personnel operating in Iraq and more than 112,000 DOD contractor
personnel operating in Afghanistan. While the number of troops fluctuates
based on the drawdown in Iraq and the troop increase in Afghanistan, as
of June 2010 there were approximately 88,000 troops in Irag and DOD
estimates that the number of troops in Afghanistan will increase to 93,000
by the end of fiscal year 2010. DOD anticipates that the number of
contractor personnel will grow in Afghanistan as the department increases
its troop presence in that country. However, these numbers do not reflect
the thousands of contractor personnel located in Kuwait and elsewhere
who support operations in Iraq and Afghanistan. By way of contrast, an
estirnated 8,200 contractor personnel supported military operations in the
1991 Gulf War.

Furthermore, the composition of the contractor workforce in Irag and
Afghanistan differs. For exanmple, in Irag the majority of contractor
personnel are 1.8, citizens or third-country nationals (82 percent),
whereas in Afghanistan the majority of coniractor personnel are local
Afghan nationals (70 percent). The difference becomes even more
apparent when looking at the subset of private security contractor
personnel who perform personal security, convoy security, and static
security missions. In Iraq, 90 percent of private security contractors are
V.S, citizens or third-country nationals, whereas in Afghanistan 83 percent
of private security contractors are Afghans. Today, contractors located
throughout the Middle East and Southwest Asia provide U.S. forces with
such services as linguist support, equipment maintenance, and support for
base operations and security. Contractors are an integral part of DOD’s
operations, and DOD officials have stated that without a significant
increase in the department’s civilian and military workforce, DOD is likely
to continue to rely on contractors both in the United States and overseas
in support of future deployments. .

DOD defines operational contract support as the process of planning for
and obtaining supplies, services, and construction from commercial

sources in support of joint operations along with the associated contractor
management functions. According to DOD joint guidance, successful
operational contract support is the ability to orchestrate and synchronize
the provision of integrated contracted support and management of
contractor personnel providing that support to the joint force in a
designated operational area.

Page 3 GAO-10-829T
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DOD Has Taken Some
Steps to
Institutionalize
Operational Contract
Support, though
Challenges Remain

In response to congressional direction and GAO recommendations, DOD
has taken some actions to institutionalize operational contract support,
such as establishing a focal point to lead the department’s effort to
improve contingency contractor management and oversight at deployed
locations, issuing new guidance, and beginning to assess its reliance on
contractors. However, DOD still faces challenges in eight aveas related to
operational contract support.

(1) Developing guidonce. DOD has yet to finalize joint policies
required by Congress in the National Defense Authorization Acts
2007 and 2008.°

(&) Plasening for contractors in ongoing operations. The
departoent has not fully planned for the use of contractors in
support of ongoing operations in frag and Afghanistan, although
me efforts are underway at the individual unit level.

() Plenning for condracio wiure operations. DOD needs to
take additional actions to improve s planning for operational
contract support in future operations, For example, while DOD has
started to institutionalize operational contract support inde
combatant commands’ operation plans, i has not vet made
significant progress.

whing contracior personnel, While DOD has developed a
e to collect data on coniractors deployed with US. forces,
our reviews of this database have highlighted significant
shorteoraings in its implementation in Iraq and Afghanistan.

€

(8) Providing oversight personnel. DOD continues to face
challenges in providing an adequate number of personnel to
oversee and manage contractors in contingency operations, such
as Irag and Afghanistan.

(6) Training non-geguisition personnel. DOD faces challenges in
ensuring that non-acquisition personnel, such as unit commande

et National Defense Autho
06} (codifted at 10 US.CL §
38, Pub, L. Neo. 110-181,

tion Act for Fiscal Year 2007, Pub. L. No. 108364,
onal Defense Authorization Act for ¥

Paged GAD-R-B20T
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have been trained on how to work effectively with contractors in
contingency operations.

(7) Screening eontractor personnel. DOD has yet to develop a
departmentwide policy for screening the significant nuwmber of
{ocal and third-country national contractor personnel who support

deployed U.8. forces.

(8) Capturing lessons learned. DOD has not implemented previous
GAO recommendations to develop a departmentwide lessons
fearned program to capture the department’s institutional
knowledge regarding all forms of contractor support to deployed
forces in order to facilitate a more effective working relationship
between contractors and the military.

Given the contractorrelated challenges DOD continues to face, a cultural
change is necessary to integrate operational contract support throughout
the department. Without such a change, DOD is likely to continue to face
these challenges in ongoing and future contingency operations.

Some Departmentwide
Steps Taken to
Institutionalize
Operational Contract
Support

In October 2006, the Deputy Under Secretary of Defense for Logistics and
Materiel Readiness established the Office of the Assistant Deputy Under
Secretary of Defense (Program Support) to act as a focal point for leading
DOD's efforts to improve contingency contractor management and

ght at deployed locations. Among the office’s accomplishments is
the establishment of 2 community of practice for operational contract
support comprising of subject matter experts from the Office of the
of Defense, the Joint Staff, and the services, In March 2010 the
ed an Operational Contract Support Concept of Operations, and
it has provided the geographic combatant commanders with operational
contract support planners st them in meeting contract planning
requirements.

To provide additional a
the Army introduced s
contras

istance to deployed forces, the department and
>ral handbooks and other guidance to improve
iing and contract managewent in deployed locations. For example:

e In 2007 the department introduced the Joint Contingency Contracting
Handbook, Contingency Contracting: A Joint Hundbook for the 21st
Cendwry, which provides tools, templates, and training that enable a
contingency contracting officer to be effective in any contracting

Page 5 GAO-10-8207
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environment. The handbook is currently being updated and the
departtnent expects the revised edition to be issued in July 2010.

*  In 2008 the Army issued the Deployed Contracting Off
Representative Handbook. This handbook provides ¢ tools and
knowledge to use in conjunction with formal contracting officer’s
represetitative (COR) training and was designed to address the
realities that CORs face when operating outside the United States ina
contingency operation.

«  Additionally, in October 2008, the department issued Joint Publication
4-10, Operational Contract Support, which establishes doctrine and
provides standardized guidance for, and information on, planning,
conducting, and assessing operational contract support integration,
contractor management functions, and contracting command and
control organizational options in support of joint operations.”

Finally, in 2008, the Joint Staff (J4, Logistics), at the direction of the
Chairman of the Joint Chiefs of Staff, undertook a study to determine how
much the department relied on contractors in Iraq. The intent of the study
s to (1) better understand contracted capabilities in Iraq, to determine
areas of high reliance or dependence; (2) determine where the department
is most reliant, and in some cases dependent, on contractor support; and
(3} guide the development of future contingency planning and force
development. The Joint Staff’s initial findings suggest that in Iraq the
department was highly dependent on contractors in four of the nine joint
~apability areas, inchading Logistics.™ For example, the study showed that
in the third quarter of fiscal year 2008, over 150,000 contractors were
providing logistical support, while slightly more than 31,000 military
personnel were providing similar support. Having determined the level of
dependency and reliance on contractors in Iragq, the Joint Staff plans to
examine ways to improve operational contract support planning, including
the development of tools, rules, and refinements to the existing planning

Process.

v does not pertain to contracting support of routine,

recurring (Le., noncontingency) DOD operations.

cgy development, investment decision making, capability
portfolio management, and capabilities-based force development and operational planning.
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In addition, in July 2009, DOD provided Congress with a report containing
an inventory of contracts for al year 2008, including but not limited to
service contracts supporting contingency operations.” According to Army
officials, the Army is using information derived from this effort to help
inform discussions on the appropriate mix of DOD civilian, military and
contractor personnel in future contingency operations. However, DOD has
acknowledged and we have reported limitations assoclated with the
methodologies used to develop this initial inventory.”

Operational Contract
Support Guidance Has Not
Been Finalized

DOD has developed some policies and guidance as described above, but
has not finalized other key operational contract support guidance directed
by Congress. In 2006, Congress amended title 10 of the United States Code
by adding section 2333, which directed the Secretary of Defense, in
consuliation with the Chairman of the Joint Chiefs of Staff, to develop
Jjoint policies by April 2008 for requirements definition, contingency
program management, and contingency contracting during combat and
postecontlict operations.® In January 2008, the National Defense
Authorization Act for Fiseal Year 2008 amended section 2333 by adding a
new subsection directing that these joint policies also provide for training
of military personnel outside the acquisition workforce who are expected
to have acquisition responsibility, including oversight duties associated
with contracts or contractors, during combat operations, posteonflict
operations, and contingency operations.™ In 2008 we reported that DOD
was developing an Expeditionary Contracting Policy to address the

y of the

for or on behalf of DOD during the
ies are {0 contain a number of different elements for

s listed, including information on the functions and missions performed

ontractor, the funding source for the contract, and the number of fulltime

contractor employees or its equivalent working under the contract.

¥ GAQ, Defense Acquisitions: Observations on the Depariment of Defense Service
Contraet Inventories for Fiscal Fear 2008, GAO-10-350R (Washington, DG, January 20,
2010).

shn Warner National Defens
2006) (codified at 10

1 Year 2007, Pub. L. No. 109

Authori

fon Act for Fi
o )

0. 110-181, § 849
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requirement to develop a joint policy on contingency contracting.” In
addition, we reparted that DOD was revising the October 2005 version of
DOD Instruction 3020.41, Contractor Personnel Authorized to Accompany
the U.S. Armed Forces, to strengthen the department’s joint policies and
guidance on requirements definition; program management, including the
oversight of contractor personnel supporting a contingency operation; and
fraining. As of June 2010, the department has yet to issue either of these
documents, According to the £ stant Deputy Under Secretary of Defense
(Program Support), the revisions to DOD Instruction 3020.41 have heen
held up in the review process. Further, the departiment has determined
that it will not issue the Expeditionary Coniracting Policy because the
practitioners do not believe a joint poticy is neces

Identifying and Planning
for Operational Contract
Support Requirements in
Current Operations

DOD guidance highlights the need to plan for operational contract support
early in an operation’s planning process, in part because of the challenges
associated with using contractors In contingencies. These challenges
include overseeing and managing contractors in contingency operations,
However, in previous reports and testimonies we have noted that DOD has
not followed long-standing guidance on planning for operational contract
support. Gur work continues to show that DOD has not fully planned for
the use of contractors in support of ongoing contingency operations in
Irag and Afghanistan, although some efforts are under way at the
incividual unit level

On December 1, 2008, the President announced that an additional 30,000
U5, troops would be sent to Afghanistan to assist in the ongolng
operations there, and the Congressional Research Service has estimated
that from 26,000 to 56,000 additional contractors may be needed to
support the additional troops. Despite the additional contractors who will
be needed to support the troop increase, U.5. For R
" with the exception of planning for the increa
Civil Augmentation Program (LOGCAP),

s use of the Armay's
was engaged in very

» DOD Develope:
stative Regy

ot Met Al L

08)

5 the headquarters for
in October 2008,

forces operating in Afghanistan and was

s and base and life support services in contingency
environments and provides the majority of base and life support services to . forces in
Teag and Afghan
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little planning for contractors. We did, however, identify several individual
unit efforts to plan for contracfors.

For example, we found some planning being done by U.S. military officials
at Regional Command-East. According to planners from Regional
Command-East, the command had identified the types of units that are
being deployed to its operational area of Afgharistan and was
coordinating with similar units already in Afghanistan to determine what
types of contract support the units relied on. Furthermore, according to
operational contract support personnel associated with a Marine
Expeditionary Force getting ready to deploy to Afghanistan, the staff
offices within the Marine Expeditionary Force headquarters organization
were directed to identify force structure gaps that could be filled by
contractors prior to deployment and begin contracting for those services.
For exaniple, one section responsible for civil affairs identified the need to
supplement its staff with contractors possessing engineering expertise
because the needed engineers were not available from the Navy.

Additionally, in April 2010 we reported that while U.8. Forces-Iraq
(USFI)™ had taken steps to identify all the LOGCAP support it needed for
the drawdown, it had not identified the other contracted support it may
need to support the drawdown. ™ We reported that according to DOD joint
guidance and Army regulations, personne! who plan, support, and execute
military operations must also determine the contracted support needed to
accoraplish their missions. Such personnel include combat force
commanders, base commanders, and logis personnel. In particular,
these personnel are responsible for determining the best approach to
aceomplish thed guned tasks and—if the approach includes
contractors—rlor identifying the types and levels of contracted support
needed. As we reported in April 2010, Muiti-National Force-Irag's (MNF-I)
May 2009 drawdown plan delegated the responsibility for determining
contract stpport requirements to contracting agencies, such as the Joint
Contracting Command-Irag/Afghanistan, rather than to operational
personnel. However, Joint Contracting Command-Irag/Afghanistan

¥ MINFAT and its subordinate headguarters merged into a single headquarters, USFLL in
Jamuary 2010, Documents obtained and discussions held prior to Janwary 2010 will be
attributed to MNF- or one of its subordinate conunands as appropri Discussions held
and documents obtal 2010 will be attributed to 1

Operation fragi Freedom
Forces and Equipment,

Fioient Drawdown
April 19, 2010).
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officials told us that they could not determine the theaterwide levels of
contracted services required, or plan for reductions based on those needs,
because they lack sufficient, relevant information on future requirements
for contracted services—information that should have been provided by
operational personnel. For example, according to MNF- documentation,
during an October 2000 meeting between operational personnel and
contracting officials, MNF reiterated that the levels of contracted service
ultimately needed in Irag during the drawdown were unknown. This is
consistent with an overarching weakness identified by a Joint Staff task
force, which noted Himited, if any, visibility of contractor support and
plans and a lack of requirements definition. As a result, rather than relying
on information based on operationally driven requirements for contracted
services, MNF-I planned for, and USF- is subsequently tracking, the
reduction of contracted support in Iraq by using historical ratios of
contractor personnel to servicemembers in Trag. Such ratios may not
accurately reflect the levels of contracted support needed during the
drawdown.

In our April 2010 report we recommended, among other things, that DOD
direct the appropriate authorities to ensure that joint doctrine regarding
operational planning for contract support is followed and that operational
personnel identify contract support requirements in a timely manner to
avoid potential waste and abuse and facilitate the continuity of services,
DOD concurred with this recoramendation and noted that it recognized
that tmprovements could be made to DOD's planning for contractor
support and stated that the Joint Staff is working to improve strategic
guidance, processes, and tools available to plan for contracted support
through the Chalrman’s Operational Contract Support Task Force. DOD
also commented that it recognized the need for better synchronization
between operational needs and contractor activities and, to that end, U.S.
Central Command has taken steps to increase visibility and
synchronization of operational contract support through initiatives such
creating the Joint Theater Suppott Contracting Command, instituting a
Joint Contracting Support Board, and collaborating with the Joint Staff to
improve guidance, Also, in our April report, we recommended that DOD
direct the appropriate authorities to conduct an analysis of the benefits,
and risks of transitioning from LOGCAP I to LOGCAP IV and other
service contracts in Iraq under current withdrawal timelines to determine
the most efficient and effective means for providing essential services
during the drawdown. DOD concurred with this recommendation and as
of May of this year, has canceled the transition from LOGCAP Hl to
LOGCAP 1V for base life support in Iraq due partly to concerns about the
interruption of essential services. The decision to continue LOGCAP I

&
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rather than transition to LOGCAP 1V for base life support services was
based on three main factors: input from military commanders in Irag, the
projected cost of the transition, and contractor performance. Coramanders
in Irag had raised concerns that a transition from LOGCAP I {o LOGCAP
IV would strain logistics and transportation assets in Irag at the same time
that a massive withdrawal of ULS. forces, weapons, and equipment is under
way.

1.

In the past, we have repeatedly reported on DOD's failuve to fully plan for
contract support and the tmpact that this can have on operations. Several
units that recently retumed from Afghanistan discussed how a lack of
planning for contract support resulted in i hortages and diminished
operational capability. For example, officials from several battalions told
us that when they arrived at locations that were intended to be their
combat outposts, they found the area largely unprepared, including a lack
of housing, heating, washing machines, showers and food. These bases
were too small or too remote to rviced by LOGCAP, and therefore the
units had to make their own contract support arrangements through the
appropriate regional contracting command to build, equip and maintain
their bases. Becanse the units were unaware they would have to take on
this responsibility prior to deploying, they did not plan for and allocate
adequate personnel to handle the extensive contract management and
oversight duties associated with building and maintaining their combat
outpost. As a resuli, these units had to take military personnel away from
thelr primary my s in order to handle these contract management
duties. Other units faced different challenges as a result of a lack of
planning for contract support. For example, another unit that recently
retumned from Afghanistan stated that the lack of planning for an increased
requiremnent for lingnists due to increased troop levels led to shortages
that resulted in the delaying of sore operations.

Limited Progress
Integrating Contractors
into Combatant
Commands’ Operation
Plans

DOD guidance recognizes the need to include the role of contractors inits
aperation plans. For example, joint guidance indicates that military
commanders must ensure that requisite contract planning and guidance
are in place for any operations where significant rellance on contractors is
anticipated, and planning for contractors should be at a level of detail on
par with that for military forces. To provide greater details on contract
needed 1o support an operation and the capabilities that
contractors would bring, DOD's guidance for contingency planning was

Page 11 GAD10-828T
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revised in February 2006 to require planners to include an operational
contract support annex—knrown as Annex W— in the combatant,
commands’ most detailed operation plans, if applicable to the plan.® In
addition, joint guidance gives the combatant commanders the discretion to
require Arnex Ws for additional, less detailed plans. Incorporating
operational contract support into these types of plans represents a critical
opportunity to plan for the use of contractors at the strategic and tactical
levels.

Although DOD guidance has called for the integration of an operational
contract support annex—Annex W—into certain combatant command
operation plans since Febrnary 2006, the department has made limited
progress in meeting this requirement. We reported in Mareh 2010 that
while planners identified 89 plans that may require an Annex W, only four
operation plans with Annex Ws had been approved by the Secretary of
Defense or his designee, and planners had drafted Annex Ws for an
additional 30 plans.® According to combatant command officials, most of
the draft Annex Ws developed restated broad language from existing DOD
guidance on the use of contractors to support deployed forces, and they
included few details on the types of contractors needed to execute a given
plan, despite guidance requiring Annex Ws to list contracts likely to be
used in theater. As a result, DOD risks not fully understanding the extent
to which it will be relying on contractors to support combat operations
and being unprepared to provide the necessary management and oversight
of deployed contractor personnel. Moreover, the combatant commanders
are missing a chance to fully evaluate their overall requirements for
reliance on contraciors.

¥ Chatrman of the Joint Chiets of Staff Manual 3126

Execution System (JOPES), Vohwme I, Planning Formais (Feb,
Chairman of the Joint Chiefs of Staff Manual 3122.03C, Joint Oper
Exvecution System (JOPI Volume fI, Planniy

fon Plunning and
2006}, superseded by
iom Plenning and
Formats (Aag. 17, 2007).

* GAQ, Warfighter Support: DOD Needs to Inprove Jis Plowning fo
Support Future Militery Operations, GAD-10-472 (Washington, D.C.

ng Conlractors 1o
r. 30, 2010).
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Data Collected by DOD’s
System to Track
Contractor Personnel in
Irag and Afghanistan Are
Unreliable

In January 2007, DOD designated the Synchronized Pre-deployment and
Operational Tracker (SPOT) as its primary system for collecting data on
contractor personnel deployed with U.S. forces, and it directed the use of
a contract clause that requires contractor firms to enter personnel data for
contracts performed in Iraq and Afghanistan into this system.” In July
2008, DOD signed a memorandum of understanding with the Department
of State (State) and the U.S. Agency for International Development
(USAID) in which the three agencies agreed to track information on
contracts meeting specified thresholds performed in Iraq or Afghanistan
and the personnel working on those contracts.” Although the SPOT
database is designed to provide accountability of all U.S,, local, and third-
country national contractor personnel by name; a summary of the services
being provided; and information on government-provided support, our
reviews of SPOT have highlighted shortcomings in DOD’s implementation
of the system in Irag and Afghanistan.” For example, we found that as a.
result of diverse interpretations by DOD officials as to which contractor
personnel should be entered into the system, the information in SPOT
does not present an accurate picture of the total nuraber of contractor
personnel in Iraq and Afghanistan. While one of the functions of SPOT is

* This guidance was implemented in DFARS clause 252.225-7040(g), which specifies that
contractors are to enter information into SPOT for all personnel authorized to accompany
the U.S. Armed Forces during contingency operations and certain other actions outside the
United States. Class Deviation 2007-00010 (Oct. 17, 2007) provided a new clause for
contracts with performance in the U.S, Central Cornmand area of responsibility that were
not already covered by DFARS clause 252.225-7040. However, the class deviation excluded
contracts that did not exceed $25,000 and had a period of performance of less than 30 days.

* Section 861 of the National Defense Authorization Act for Fiscal Year 2008 directed the
Secretary of Defense, the Secretary of State, and the USAID Administrator to enter into a
memorandum of understanding (MOU) related to contracting in raq and Afghanistan. The
law specified a number of matters to be covered in the MOU, including the identification of
common databases to serve as repositories of information on contract and contractor
personnel. Pub. L. No. 110-181, § 861 (2008).

* GAO, Iraq and Afghani A ies Face Chall in Tracking Contracts, Grans,
Coop ive Ag: 1s, and A iated Pers {, GAO-10-509T (Washington, D.C.: Mar.
23, 2010); Contingency Contracting: DOD, State, and USAID Continue to Face Challenges
in Tracking Contractor P el and Contracts in Iraq and Afghani; GAO-10-1
{Washington, D.C.: October 1, 2009); and Contingency Contracting: DOD, State, and
USAID Contracts and Contractor Personnel in Irag and Afghanistan, GAO-09-19
{Washington, D.C: October 1, 2008).
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to generate letters of anthorization,™ not all contractor personnel in Irag,
particularly local nationals, need such letters, and agency officials
informed us that such personnel were not being entered into SPOT.
Similarly, officials at one contracting office in Afghanistan stated that the
need for a letter of authorization determined whether someone was
entered into SPOT, resulting in Afghans not being entered. Additionally,
tracking local nationals in SPOT presents particular challenges because
their numbers tend to fluctuate because of the use of day laborers and
because local firms do not always keep track of the individuals working on
their projects.”

We made several recommendations to DOD, State, and UBAID in October
2009 to better ensure consistency in requirements for data entry in SPOT
and to ensure that the use and reporting capabilities of SPOT ave fulfilling
statutory requirements among other things.” DOD, State, and USAID
agreed that coordination among the three agencies is important, but DOD
and State disagreed that they needed a new plan to address the issues we
identified. They cited their ongoing coordination efforts and anticipated
upgrades to SPOT as sufficient. However, we believe continued
coordination among the three agencies is important as they attempt to
obtain greater visibility into their reliance on contractors, grantees, and
cooperative agreement recipients in dynamic and complex environments.
Otherwise, the agencies not only risk not collecting the information they
need but also risk collecting detailed data they will not use.

Lack of Adequate Numbers
of Contract Oversight and
Management Personnel in
Deployed Locations

One important aspect of operational contract support is the oversight of
contracts—which can refer to contract administration functions, quality
assurance surveillance, eorrective action, property adminisiration, and
past performance evaluation. Our work has found, however, that DOD
frequently did not have a sufficient number of trained contracting and
oversight personnel to effectively manage and oversee its contracts. While

# A letter of authorization is a document issued by a government ¢ cting offi
designee that authorizes contractor personnel to travel to, from, and within a designated
avea and identifies any additional anthorizations, privileges, or government support the
contractor is entitled to under the contract, Contractor personnel need SPOT-generated

of author mong other thi . receive military identification
travel on ULS. mudlitary alrcraft, or, for security contractors, receive approval to carry
WEAPONS.

NO-10-BOGT.
AT
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several individual organizations or services within DOD have taken actions
to help mitigate the problem of not having enough personnel to oversee
and manage contractors in Afghanistan and Iraq, these efforts have been
driven by individual services and units and are not part of a systematic
approach by DOD.

Ultimately, the responsibility for contract oversight rests with the
contracting officer, who has the responsibility for ensuring that
contractors meet the requirements as set forth in the contract. Frequently,
however, contracting officers are not located in the contingency area or at
the installations where the services are being provided. As a result,
contracting officers appoint contract monitors, known as CORs, who are
responsible for providing much of the day-to-day oversight of a contract
during a contingency operation. CORs are typically drawn from units
receiving contractor-provided services and are not normally contracting
specialists. ® Often their service as CORs is an additional duty. They
cannot direct the contractor by making commitments or changes that
affect price, quality, quantity, delivery, or other terms and conditions of
the contract. Instead, they act as the eyes and ears of the contracting
officer and serve as the liaison between the contractor and the contracting
officer.

The Defense Federal Acquisition Regulation Supplement requires that
CORs be qualified by training and experience commensurate with the
responsibilities to be delegated to them; however, we have reported in the
past that individuals have been deployed without knowing that they would
be assigned as CORs, thus precluding their ability to take COR training
prior to deployment. This can be a problem because although the courses
are offered online, there is Bmited Internet connectivity in theater—
cularly in Afghanistan. During our recent visits with deployed and
recently returned uni we found that units contire to deploy to
Afghanistan without designating CORs beforehand. As a result, the
personnel assigned to serve as CORs have to take the required training
after arriving in theater, which provides technical challenges. Several
recently returned units told us that it could take days to complete the

* We recently reported that DOD also makes extensive nse of ¢
contract and grant administration functions in Irag and Afghar

ontractors to help perform
tan. See GAD-10-3

* We spoke with offi from a v
headquarters element and at the b

riety of military units at the

de and battalion e

including off
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Z-hour ondine training because of poor Internet connectivity in
g ¥ y
Afghanistan.

We also found that although CORs and other oversight personnel are
responsible for assisting in the technical monitoring or administration of a
contract, these oversight personnel often lack the technical knowledge
and training needed to effectively oversee certain contracts, Several units
that have recently returned from Afghanistan told us that CORs with no
engineering background are often asked to ov e construction proj
These CORs are unable {o ensure that the bulldings and projects they
oversee meet the technical specifications required in the drawing plans.
An additional complication is that the plans are not always provided in
English for the CORs or in the appropriate loeal language (Daxi or Pashio)
for the Afghan contractors,

Some steps have beer: taken to address these challenges. For example, the
Army issued an execution order on CORs in December 2008, in which the
Array Chief of Staff divected the commanders of deploying units to
coordinate with the units they will replace in theater to determine the
number of CORs they will need to designate prior to deployment. The
order states that if the commander is unable to determine specific COR
requirernents, each deploying brigade must identify and train 80 COR
candidates. In addition, the Army order directs the Army's Training and
Doctrine Command to develop training scenarios and include COR
contract oversight scenarios in mission rehearsal exercises by March 30,
2010. The order also directed the Training and Doctrine Command to
ensure that contingency contracting responsibititi ¢ included in
appropriate professional military education courses.

In addition, a deploying Marine Expeditionary Force has created an
operational contracting support cell within the logistics element of its
command headquarters. The members of the cell will assist subordinate
units with contracting oversight and guidance on policy, and they will act
as contracting Haisons to the Joint Contracting Coromand-Trag/Afghanistan
and as conduits to the regional contracting commands should any issues
arise. The Marines were prompted to set up this cell by lessons learned
from their deployment to Operation Iragi Freedom, where probletus arose
as a result of a lack of expertise and personnel to help oversee and
manage contractors, In addition, the Marine Expeditionary Foree trained
approximately 100 Marines as CORs prior to its deployment to Afghanistan
this spring. While not all these personnel have been designated as CORs
for the upeoming deployment, all could be called upon to serve as CORs
should the need arise.
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While we recognize the efforts DOD has under way to develop long-term
plans intended to address its personnel shortages, many of the problems
we have identified in the past continue. In previous reports we have
recommended that DOD develop strategies to address its oversight
problems, and noted that unless DOD takes steps to address its current
shortages, the department will continue to be at risk with regard to its
surance that contractors are providing their required services inan
effective and efficient manner.

Training of Non-
Acquisition Personnel to
Provide Contract
Oversight and
Management

Currently, military coramanders and other unit leaders are not required to
complete operational contract support training prior to deployment.™ We
have previously reported on the potential issues that can arise when
commanders are unaware of their responsibility toward contractors and
are unclear about the difference between command authority and contract
authority.

During our December 2009 trip to Afghanistan and in conversations with
personnel from recently redeployed units, we continued to find that some
commanders had to be advised by contract oversight personnel that they
had to provide certain support, such as housing, force protection, and
meals to the contractors they were overseeing, and concerns were raised
about the potential risk of military cornmanders divecting contractors to
perform work outside the scope of the contract—something commanders
lack the authority to do.” In addition, officials within several units we
spoke with that have just redeployed from Afghanistan told us that lack of
knowledge about contracting resulted in the failure to include the right
mix of personnel in thelr manpower planning document, This led to
shortfalls in critical oversight areas, such as in the badging and screening
office for contractor employees coming on base. Units that had recently
returned from Afghanistan whose personnel we spoke with also did not
anticipate the sheer volume of contractors and the time and manpower
they would need to devote to properly process and oversee these
contractor personnel. This led to the use of soldiers and Marines to

* While DOD does not require wilitary cormanders to take operational contract
courses, Joint Forces Command has two operational contract s
able through the Defense Acquisition Univ

online and other courses are ava
Army.

sity and the
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perform contract-related duties such as escort duty, which had not been
adequately planned for prior to deployment.

Contractors in contingency operations are integrated into a wide spectrum
of activities and support a diverse range of military functions and
operations that are not contined to the logistics world, and therefore all
military personnel should be aware of contractors and how to work with
them. We have previously recommended that DOD develop training
standards for the services to integrate basic familiarity with contractor
support to deployed forces into their professional military education to
ensure that military commanders and other senior leaders who may
deploy to locations with contractor support have the knowledge and skills
needed to effectively manage contractors. DOD concurred with this
recommendation and recognizes the need for broad training for non-
acquisition personnel in order for them to understand the basics regarding
contractor personnel. However, as DOD reported in November of 2000, the
effort to incorporate operational contract support into professional
military education was still ongoing. We continue to believe that
integrating operational contract support inte professional military
education is an important step in institutionalizing the concept throughout
DOD.

Screening and Providing
Badges to Contractors

In Irag and Afghanistan, military commanders and other military officials
have expressed concerns about the security risks that contractor
personnel, particudarty third-country and local nationals, pose to
se of limitations in the background screening proces
reported on the challenges that DOD faced in ensuring that
onnel had been thoroughly screened and vetted.™ In July
2009, we reported that DOD had not developed departmentwide
procedures to screen local national and third-country national contractor
personnel in part because two offices within the department—-those of
the Under Secretary of Defense for Intelligence and the Under Secre
Defense for Acq n, Technology and Logistics—could not agree on the
level of detall that shoukl be included in background screening for thivd-
country and local national employees and therefore lacked assurance that

20006, we fir
contractor pe

ing Deployed For
e the Risk Cont
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all contractor personnel were properly screened.™ As a result, we
recommended that the Secretary of Defense designate a focal pointata
sufficiently senior level and possessing the necessary authority to ensure
that the appropriate offices in DOD coordinate, develop, and implement
policies and procedures to conduct and adjudicate background screenings
in a timely manner. DOD partially concurred with our recommendation
and responded that the Office of the Assistant Deputy Under Secretary of
Defense (Program Support) has been given responsibility for monitoring
the registration, processing, and accounting of private security contractor
personng] in the area of contingency operations. We noted that while we
did not dispute this office’s role, we did not believe it was the correct
office to resolve disagreements among the offices responsible for
developing DODY's background screening policy. DOD has still not
developed a departmentwide policy on how to screen local national and
third-country national contractor personnel, and as a result it continues to
face challenges in conducting background screening of these personnel.
As we reported in July 2009, absent a DOD-wide policy, commanders
develop their own standards and processes to ensure that contractor
personnel have heen screened.

In Irag, USF-L, the US-led military organization responsible for conducting
the war in Iraq, has a commandwide policy for screening and badging
contractors. However, in Afghanistan, USFOR-A has not established a
commandwide policy for sereening and badging contractors. Instead, we
found that each base develops its own background screening and base
aceess procedures, resulting in a variety of different procedures. The lack
of guidance also affects the ability of force protection officials to
determine the sufficiency of their background screening procedures. For
example, at one base, force protection o als told us that while they
require contractor personnel to provide valid background screenings from

their home countries, they had not received guidance on how to interpret

renings, and did not know whether the screenings they received

those s
were valid. Officials stated that they rely on a biometric system, also used
inIraq, to screen local and third-country national cont or personnel.
However, as we have previously reported, the name checks and biometric
data collection associated with issuing badges rely primarily upon U.S.-
based databases of eriminal and terrorist information and background

3y Contre eetess t: DOD Needs to Develop and Finabize
cening and Other Standards for Privele Seeurity Contractors,
{Washington, Dn.C.; July 81, 2000).

Page 18 GAC-10-8297



28

checks that rely on U.S-based databases, such as the biometric system
used in Iraq and Afghanistan, may not be effective in screening foreign
nationals who have not lived or traveled to the United States.™ As we
concluded in July 2009, without a coordinated DOD-wide effort to develop
and implement standardized policies and procedures {o ensure that
contractor personnel—particularty local nationals and third-country
nationals—have been screened, DOD cannot be assured that it has taken
all reasonable steps to thoroughly screen contractor personnel and
minimize any risks to the military posed by these personnel.

Collecting and Distributing
Lessons Learned

Although DOD has policy requiring the collection and distribution of
lessons learned to the maximum extent possible, we found in our previous
work that no procedures were in place to ensure that lessons learned are
collected and shared. Many issues that we continue to report result from
the failure to share lessons learned from previous deployments.

The lack of a lessons learned program means that the knowledge that is
gained by a currently or previously deployed unit is not fully leveraged to
DOD's advantage. Personnel we spoke to from units that were deployed or
had just retwrned from deployment told us that they left for their
deployment not knowing the extent to which they would have to rely on
contractors or how to staff their manpower planning document and, as a
result, were short handed in several critical oversight areas and had to use
troops to perform functions other than thelr primary duties.

We have previously recommended developing a departmentwide lessons
learned program to capture the experiences of military units that have
used logistics support contracts and establishing a focal point within the
Office of the Under Secretary of Defense for Acquisition, Technology and
Logistics, to lead and coordinate the uplementation of the
departmentwide lessons learned program to collect and distribute the
department’s nstitutional knowledge regarding all forms of contractor
support to deployed forces. DOD concurred with this reconumendation but
as of November 2009 these efforts were still ongoing. Iraplementing these
recommendations would facilitate a more effective working relationship
between contractors and the military.

Page 20 GAO-10-8297
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Concluding
Observations

POD has acknowledged that operational contract support plays an integral
role in contingency operations and that successful execution of
operational contract support requires significant planning and
management. While some efforts have been made within the department
and the individual services to improve the planning for and management of
contractors, these efforts do not fully work toward integrating operational
contract support throughout DOD. As we have discussed, many of the
operational contract support challenges the department continues to face
are long-standing and while the department has acknowledged many of
these challenges, and taken some actions, it has not systematically
addressed them.

Looking toward the future, the challenges we have discussed demonstrate
the need for DOD to consider how it currently uses contractors in
contingency operations, how it will use contractors to support future
operations, and the impact that providing management and oversight of
these contractors has on the operational effectiveness of deployed units.
These considerations would also help shift the department's culture as it
relates to operational contract support. As DOD doctrine recognizes,
operational contract support is more than just logistical support.
Therefore, it is important that a significant culture change occur, one that
emphasizes operational contract support throughout all aspects of the
department, including planning, training, and personnel requirements. It is
especially iraportant that these concepts be institutionalized among those
serving in leadership positions, including officers, noncommissioned
officers, and civilans. Only when DOD has established its future vision for
the use and role of contractors supporting deployed forces and fully
institutionalizes the concepts of operational contract support can it
effectively address its long-term capability to oversee and manage those
contractors.

Mr. Chairman, this concludes my statement. I would be happy to answer
any questions you or other members of the subcommitiee may have at this
time.

Page 21 GAO-10-8207
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Mr. TIERNEY. Thank you, Mr. Solis. We appreciate it.
Ms. Ugone.

STATEMENT OF MARY UGONE

Ms. UGONE. Chairman Tierney, Ranking Member Flake, and dis-
tinguished members of this subcommittee, thank you for the oppor-
tunity to appear on behalf of the Inspector General of the Depart-
ment of Defense to discuss contracting in combat zones. Specifi-
cally, I will highlight a few key deficiencies in contingency contract-
ing and discuss related ongoing actions to help prevent waste,
fraud, and abuse.

Since the early 1990’s, we have identified contract management
as a major challenge for the Department to overcome, and the Gov-
ernment Accountability Office has continued to identify this area
as high-risk. The need for expediency in contingency operations,
such as in Iraq and Afghanistan, can further increase risks.

In May 2010, we issued our report, “Contingency Contracting: A
Framework for Reform.” The intent of the report was to provide a
useful tool for commanders and contract managers in their efforts
to improve contingency contracting practices.

One of the most important areas in contingency contracting is re-
quirements definition, because the pace of contingency operations
should compel us to get it right in the beginning. In particular,
user requirements need to be appropriately translated into contrac-
tor performance expectations and measures.

In February 2010, we and our colleagues at the Department of
State Inspector General Office jointly reported that two task or-
ders, valued at $1 billion, did not meet defense needs in developing
the Afghan National Police because the contract did not allow for
rapid changes to the requirements as the security situation in Af-
ghanistan changed.

Another important area is adequate administration of the con-
tract. Fundamental steps include having a quality assurance plan
and assigning qualified contracting officer representatives. For ex-
ample, a Special Operations Forces support activity contracting of-
ficer did not assign a contracting officer representative to 44 serv-
ice task orders valued at $514 million. Only after a test caused
damage to a C—130 aircraft did command officials discover that the
contractor improperly installed a part that later cost $219,000 to
fix.

Sufficient controls of the payment process to ensure that pay-
ments are proper is another important area in contingency con-
tracting. For example, Marine Corps officials did not properly au-
thorize over 9,500 payments, totaling about $310 million. We found
that Marine Corps officials made 32 duplicate payments, totaling
$21% million. One vendor was paid over $200,000 when the Marine
Corps paid the same invoice three times.

Although the examples I provided today involve the relationship
between the Department and prime contractors, the need for effec-
tive contract management and oversight also exists when the De-
partment, through its prime contractors, relies on subcontractors.

Subcontracting guidance applies to the phases of the contracting
process. For example, during source selection, when required by the
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contracting officer, offers must demonstrate the responsibility of
their proposed subcontractors.

The contracting officer may also require consent to subcontract
to adequately protect the government because of the type of sub-
contract, its complexity or value, or because special surveillance is
needed. Additionally, the Federal Acquisition Regulation empha-
sizes that government quality assurance on subcontracted supplies
or services should only be performed when it is in the government’s
interest.

Ultimately, however, the prime contractor is responsible for de-
livering supplies or services that conform to the contract require-
ments. Therefore, it is the prime contractor’s responsibility to en-
sure that a proposed subcontract is appropriate for the risks in-
volved and is consistent with sound business judgment.

There remains continuing concern about whether a prime con-
tractor provides value to the contract when a subcontractor is per-
forming most or all of the tasks under the contract. In response to
section 852 of the National Defense Authorization Act for fiscal
year 2007, the Department of Defense has implemented contract
clauses providing the contracting officer with the authority to re-
cover excessive past-due charges for contracts where the prime con-
tractor or a subcontractor adds no or negligible value in accom-
plishing the work performed under the contract.

The effectiveness of contractor support to expand U.S. operations
in Afghanistan and other contingency operations can be improved
by applying lessons learned from contingency contracts already ex-
ecuted. Among the steps that can be taken to improve contingency
contracting are: define what is needed and how it can be measured,;
have both program and contracting personnel involved in imple-
menting a well-documented oversight plan; and have required doc-
umentary evidence, such as a receipt of goods and services, to sup-
port proper payments.

In closing, I would like to add that the top priority of the Office
of the Inspector General, Department of Defense, is to provide ef-
fective and meaningful oversight in Southwest Asia. We will con-
tinue to coordinate and integrate our efforts within the oversight
community. And I look forward to answering any questions you
may have. Thank you.

[The prepared statement of Ms. Ugone follows:]
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INH PECTOR GENERAL
SPARTMENT OF DEFENSE
400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-4704

May 14, 2010
MEMORANDUM FOR DISTRIBUTION

SUBIECT:  Contingency Contracting: A Framework for Reform (Report
No. D-2010-059)

We are providing this report for your information and use. We did not issue a draft
report. This report is based on a body of work performed by the DOD Office of Inspector
General related to DOD’s contingency confracling that was issued from October 1, 2007
through April 1, 2010, This report contains no recommendations; therefore, we do not
require written comments,

Questions should be directed to Bruce Burton at (703) 604-9071,

///m &\//(J’/‘f

Mm y L. Ugo
Deputy Inspector General
for Auditing
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May 14, 2010

Resuits in Brief - Contingency Contracting:
A Framework for Reform

What We Did

Our overall objective was to provide DOD field
commanders and contract managers with
information on systemic contracting issues
identified in DOD Inspector General products
issued from October 1, 2007 through April 1,
2010, that invelve high-risk areas of contract
management and identify actions that need to be
taken to correct these issues for future
contracting. We reviewed 34 reports and

19 Defense Criminal Investigative Service
investigations related to contracting in
contingency operations with the primary focus
being work done in Irag and Afghanistan.
Defense Criminal Investigative Service
investigations were included separately in
Appendix C because the fraud investigations are
distinctly different from the auditing process.
We also summarized the DOD Respause to the
Interim Report, “At What Cost-Contingency
Contracting in Iraq and Afghanistan,” by the
Commission on Wartime Contracting in Iraq
and Afghanistan. Qur summary of the DOD
response to the Commission on Wartime
Contracting in Iraq and Afghanistan was
included to show the progress and focus DOD
has on contingency contracting. Their work and
ours have a distinct correlation because we both
seck to improve program and contract
management.

What We Found

The DOD 1G issued 34 reports and completed
19 investigations of fraud from October 1, 2007
through April 1, 2010, that pertain to the
contracting process. We reviewed the 34
reports and found 10 systemic issues related to
contracting deficiencies with the top 5 issue
areas being:

Requiremerts,

Contract Pricing,

Oversight and Surveillance,
Property Accountability, and
Fipancial Management.

O S

Additionally, we reviewed the 19 fraud
investigations, shown on page 42, and
determined that the criminal offenses occurred
during the award and contract administration
phases.

The “Key Aspects of the Contracting Process”
flowchart on page i and the “Fraud Indicators
andd Poor Practices in Relation to the
Contracting Process” flowchart on page iv are
useful resources to DOD field commanders and
contract managers. These flowcharts provide:
e g useful snapshot of key contract issues
and fraud indicators related to
contingency operations, and
s avisual tool for Commanders and
contracting officers to assess the
strengths and weaknesses in their
contracting approaches and real-time
awareness of areas that might be
susceptible to fraud and contributors to
waste and abuse.
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The “Key Aspects of the Contracting Proces
flowchart shows the contracting process in four
distinct phases: pre-award, award, contract
administration, and contract closeout. Each
phase provides actions that should be taken
during program and contract management. The
red text indicates the systemic issue areas
identified in our audits.

The “Fraud Indicators and Poor Practices in
Relation to the Contracting Process”™ flowchart
identifies examples of fraud indicators and poor
contract administration practices that may occur
in the first three contracting process phases
{pre-award, award, and contract administration).

Use of this information should lead to
immediate improvements in the environment of
contingency operations. Commanders and
contract managers can use these charts to assess
their contracting operations, to identify arcas
that could be improved, to ensure the best
contracting practices are implemented, and to
identify vulnerabilities to fraud, waste, and
abuse.

What Has Been Done Based
On Our Audits

We compiled the recommendations made for
cach of the 5 top issue areas, Specifically, our
recommendations were for management to:
e ensure all requirements are fully defined
and properly compete all requirements;
e ensure a fair and reasonable price is
received;
e develop a Quality Assurance
Surveillance Plan and properly designate
a Contracting Officer Representative;
e establish records and maintain account-
ability for Government property; and
* review all invoices and reconcile the
services and products received.

May 14, 2010

What Needs To Be Done

The effectiveness of contractor support of
expanded U.S. operations in Afghanistan and
other contingency operations could be
compromised by the failure to extract and apply
lessons learned from Iraq. As we surge into
Afghanistan, it is critical that we review the
shortfalls identified and develop a framework to
achieve better contracting for contingency
operations in Afghanistan and future
contingencies. Consequently, we have
identified necessary steps to improve contracts
in current and future contingency operations,
based on our review of the reported deficiencies.
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What Has Been Done Based On Our Audits

We reviewed 32 Audit reports and 2 SPO reports that involve high-risk areas of contract
management and identify actions that need to be taken to correct future contracting
issues. The following encompasses the recommendations made and the actions taken.

Requirements®

We made 16 recommendations addressing inadequate requirements, Nine of the

16 recommendations are closed’ and 7 remain open.® Our recommendations were for
management to ensure all requirements are fully defined and properly compete all
requirements in accordance with the Competition in Contracting Act. For example, we
recommended that the Executive Director, Logistics Civil Augmentation Program, ensure
that performance work statements accurately reflect warfighter requirements. According
to the Logistics Civil Augmentation Program Project Management Office, to correct this
issue they have developed and trained the Irag, Afghanistan, and Kuwait Deputy Program
Directors and their staffs on the Logistics Civil Augmentation Program IV requirements
generation process to development appropriate performance work statements.

=

Contract Documentation

Thirty recommendations were made to correct confract documentation. Seventeen of
these are closed; the remaining 13 are open. Generally, we recommended that
management develop and maintain a contract file that could reconstruct the history of the
contract and provide adequate documentation to support all contractual actions. For
example, we recommended that the Commander, U.S. Army Contracting Command,
Southwest Asia-Kuwait, comply with FAR Subpart 4.8, “Government Contract Actions,”
regarding the retention of sufficient contract files that would constitute a complete history
for contracts under its purview. The U.S, Army Contracting Command, Southwest Asia-
Kuwait office has re-established management control processes to correct and improve
contract file maintenance in accordance with FAR Subpart 4.8,

Contract Type®

We made 12 recommendations addressing the selection of contract type. Two of the

12 recommendations are closed and 10 remain open. For example, we recommended that
the Executive Director, Logistics Civil Augmentation Program, require the procuring
contracting officer to establish a plan to identify goods and services within the task orders
that could be acquired using firm-fixed-price, and develop firm-fixed-price task order
requirements. In response, the Commander, U.S. Army Sustainment Command, stated

* Requirements consist of two subeategories: Unclear/Changing requirements and Out of Scope
requirements.

* A closed recommendation means that the actions taken by management satisfied the intent of the
recommendation.

* An open recommendation is a recommendation that we are still tracking to ensure that agreed-upon
actions are implemented.

* Contract type consists of three subcategories: firm-fixed-price, cost type, and commercial acquisition.
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that for future task order competitions, the contracting will document the rationale for the
contract type selected in the competition plan.

Source Selection

We made seven recommendations addressing contract source selection. Three of the
seven recommendations are closed and four remain open. For example, we
recommended that the Commander, Marine Corps Systems Command, direct the
Assistant Commander for Contracts to ensure that future procurements for Mine
Resistant Ambush Protected vehicles are properly competed or justified on a sole-source
basis. In response, the Marine Corps Systems Command incorporated the
recommendation into its acquisition strategies for the Mine Resistant Ambush Protected
vehicle Category IT and sole-source award Mine Resistant Ambush Protected vehicle
Category HI procurements.

Contract Pricing

We made 34 recommendations addressing contract pricing. Twenty of the 34 recom-
mendations are closed and 14 remain open. For example, we recommended that the
Commanding Officer, Naval Facilities Engineering Command Southeast, request a
refund of $1.4 million from Kellogg, Brown, and Root for the unreasonable lease charge
and fees associated with cooking equipment purchase by Commercial Marketing
Corporation. As a result of the recommendation, the Naval Facilities Engincering
Command Southeast withheld $1.6 million from invoices for unreasonable lease charges,
fees, and applicable overhead costs associated with the subcontract with Commercial
Marketing Corporation. On March 5, 2009, DCAA disapproved $1.6 million of contract
costs. On May 1, 2009, the Naval Facilities Engineering Command Southeast issued a
Contracting Officer Final Decision to Kellogg, Brown, and Root, demanding payment of
$1.6 million. Additionally, the Naval Facilities Engineering Command Southeast
executed two deductive contract modifications to recover the funds.

Oversight and Surveillance®

We made 155 recommendations to tmprove oversight and surveillance. Ninety-five of
the 155 recommendations are closed and 60 remain open. Generally, we recommended
that management develop a QASP and properly designate and train CORs. For example,
we recommended that the Commander, U.S. Army Corps of Engineers, Gulf Region
Division, develop and implement a QASP for transportation services, specifically for
future contracts, that clearly outlines roles and responsibilities for monitoring contractor
performance. As a result of the recommendation, the contracting officer issued a
modification to incorporate a QASP into the contract, The QASP identified the roles and
responsibilities of quality assurance personnel and specifically requires quality assurance
personnel to administer and monitor the contractor’s performance for the contracting
officer.

® Oversi ght and surveillance consists of six subcategories: Acceptance, Contracting Officer, COR, DCAA,
DCMA, and Written Procedures.
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inherently Governmental Functions

We made 12 recommendations to eliminate the performance of inherently governmental
functions by contractors. Four of the 12 recommendations are closed and 8 remain open.
For example, we recommended that the Director, Special Operations Forces Support
Activity, develop internal controls to ensure that Special Operation Forces Support
Activity Business Management Division contractors and Government personnel follow
all elements of the FAR regarding inherently governmental activities. To prevent future
inherently governmental issues, the Special Operations Forces Support Activity
implemented an internal policy that directs all Special Operations Forces Support
Activity contractors to clearly identify themselves as contractors in all situations where
their contractor status is not obvious. Additionally, the internal policy states that Special
Operations Force Support Activity contractors are not authorized to sign or approve
contractual documentation, including documentation that defines requirements.

Property Accountability

We made 66 recommendations to improve property accountability. Forty-two of the

66 recommendations are closed and 24 remain open. For example, we recommended that
the Director, Gulf Region Division Contracting Division, reconcile and resolve inventory
discrepancies with the contractor. As a result, Gulf Region Division Internal Review
evaluators compared December 2008 inventory reports and found a difference of

10 vehicles, or 1.5 percent, because different counting methods were used to create the
reports,

Award Fee

We made eight recommendations addressing the award fee process. Two of the eight
recommendations are closed and six remain open. For example, we recommended that
the Commander Officer, Naval Facilities Engineering Command Atlantic, establish
procedures to verify that award fee assessments made by the contracting officer and
technical representatives are reconciled against each other and ensure that written
statements matched the performance ratings. In response to the recommendation, the
Global Contingency Construction Standard Operating Procedures Users Guide was
revised to address the award fee process. Specifically, the Global Contingency
Construction Standard Operating Procedures Users Guide requires the contracting officer
to collect the award fee evaluation from the techuical representatives, but allows the
contracting officer to provide input.

Financial Management’

We made 49 recommendations addressing financial management. Eighteen of the

49 recommendations are closed and 31 remain open. For example, we recommended that
the Director, Gulf Region Division Centracting Division, review all prior invoices and
reconcile the services received and services billed with the contractor. To address this

" Financial Management consists of three subcategories: Billing, Payments, and Potential Antideficiency
Act Violations,
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issue, all elements of the task order will be reviewed by the U.S. Army Corps of
Engineers and the Army Audit Agency, including invoice reconciliation, as part of the
closeout process.
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What Needs To Be Done

The effectiveness of contractor support for expanded U.S. operations in Afghanistan
could be compromised by the failure to extract and apply lessons learned from Irag. As
we surge into Afghanistan, is it critical that we review the shortfalls identified and
develop a framework to achieve better contracting for contingency operations in
Afghanistan and future contingencies. Based on our review of the reported deficiencies,
we believe the following steps need to be taken to improve the contracting process in
current and future contingency operations. These steps are not all-inclusive in a
contingency contracting environment and should be considered in unison with Federal
and DOD guidance and the contracting process flow chart (See page iii).

o Contract Decumentation
Complete and detailed documentation is essential to all phases of the
contracting process. The contracting officer should ensure that a complete
and well-documented contracting file, to include pre-award consideration on
requirements, acquisition strategy, pre-award pricing, the basic contract, and
all the modifications or task orders, exists for the life of the contract. The
contracting officer should ensure appropriate financial management occurs for
the life of the contract to include the type and amount of funds being obligated
to the contract,

¢ Requirements
Program personnel must ensure that clear, complete, well-defined
requirements exist for the entire contract. When conditions do not allow for
clearly defined requirements for the entire contract, the contracting officer
should use a type of contract structure that allows well-defined requirements
to be developed for segments of work, such as task orders or basic ordering
agreements.

e Acquisition Strategy
Contracting officers must prepare an acquisition strategy that considers the
contract type, a source selection strategy, a pricing strategy, and funding.
When preparing the acquisition strategy, program personnel should document
market research to assist in establishing a source selection strategy and must
develop a detailed, specific solicitation.

s  Contract Type
When determining whether the contract should be fixed price or a cost-type,
the contracting officer should consider the procurement history and, if
applicable, evaluate prior work to support the contract type decision.
Contracts should be structured to allow for fixed price and cost-type line items
when appropriate. Contract type is important to future surveillance
considerations. The more cost-type work that is included, the more
surveillance assets will be required.

34
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e Source Selection
The contracting officer must have well-defined and measurable source
selection criteria and well-documented selection decisions that appropriately
discuss price and technical tradeoffs for competitive procurements. For
negotiated procurements, prices must be properly supported and documented.

e Contract Pricing
The contracting officer should have robust pre-award pricing support. As a
general rule, DCAA is used to provide pricing support for pre-award
proposals for contract cost support and DCMA is used to provide technical
support for labor hours, labor mix, and procurement quantities. To the extent
available, DCAA and DCMA should be brought into the process early and
used throughout the life of the contract. In addition, for cost-type contracts,
DCAA should review the accounting and business system of the proposed
contractors. Contractors must be able to account for and properly record
costs. If DCAA and DCMA are not used, suitable pricing and technical
expertise or both should be used. Furthermore, pricing and technical support
decisions should be detailed and documented.

All aspects of the negotiation, specifically the price negotiation memorandum,
should be documented in detail to allow an independent party to understand
the conclusions negotiated. The contracting officer must have certified cost or
pricing data for sole-source procurements unless an exception applies. If
certified cost or pricing data are used in negotiation, the contracting officer
should document that he or she relied on the data. If an exception applies,
other cost or pricing data should be obtained to the extent necessary.
Comparison of independent goveriument cost estimates to proposed price
should normally not be the primary or only basis for establishing price
reasonableness. Independent government cost estimates, when used, should
be detailed and well-documented as to the basis for the supporting
documentation. Use of prior price history for other contracts should be
closely scrutinized. Relying on prior prices without knowing how those prices
were established or the scope of the other awards relative to the anticipated
procurements does not provide an appropriate comparison. As an example,
prior prices on a contract action for $200,000 likely could not be relied on to
establish price reasonableness for a newly proposed contract for $3 million.

e Oversight and Surveillance

Both program and contracting personnel must ensure a well-documented
surveillance approach is in place. QASPs and surveillance logs should be
measurable and documented to show the quality and quantity of actual
surveillance performed. Because of the magnitude of surveillance issues
found in our audit work, a robust surveillance system is essential. Program
and contracting personne! must ensure that sufficient contract oversight occurs
and that oversight personnel are adequately trained.

lad
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When evaluating the amount of oversight needed for a contract, the following
should be considered:

o contract type,

o products versus services,

o criticality of product and service, and

o number of locations.

For example, a cost-type service contract with contract performance at
multiple locations will require a much more robust oversight staff. Contracts
that allow for award fee should be well documented with measurable criteria,
and award fee decisions must be well documented. Contract oversight
personnel should perform realistic and measurable reviews and ratings of
contractor performance. It is crucial that contractors do not perform
inherently governmental functions such as oversight and surveillance,
especially for cost-type contracts.

e Acceptance and Payment
The contracting officer should ensure that the Government is accepting the
supplies and services being provided by the contractor and that acceptance
and inspection are adequately documented. Additionally, the contracting
officer should ensure that a documented process is in place for the review and
approval of interim vouchers including requirements for detailed supporting
documentation to be included with the payment voucher. DCAA should be
included in the interim voucher review process whenever possible.

There is a critical shortage of qualified contract management personnel in
theater and those who are there are stretched too thin. In particular, the
process for designating and training CORs to check contractor performance in
theater is broken. DOD should accelerate its plans to establish a contracting
command in Afghanistan. The troop surge in Afghanistan demands that
contracting oversight be conducted in country rather than from Irag, which is
currently the case.
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Mr. TIERNEY. Thank you very much, Ms. Ugone.
Mr. Bowen.

STATEMENT OF STUART BOWEN, JR.

Mr. BOWEN. Good morning, Chairman Tierney, Ranking Member
Flake, distinguished members. Thank you for inviting me again to
appear before the committee to address the challenges of contract-
ing in combat zones, and specifically to address the issue of “who
are our subcontractors.”

Permit me to provide three premises that frame my remarks at
the outset. First, the Iraq experience underscores the truism that
contracting in a war zone is uniquely challenging and vulnerable
to fraud, waste, and abuse. Second, fraud, waste, and abuse will
metastasize unless a well-managed oversight regime is imple-
mented that balances the principle of effective financial steward-
ship with the goal of mission accomplishment. Third, a weakly
resourced contracting corps, such as we have seen in Iraq and Af-
ghanistan, will vitiate oversight severely and, as you pointed out,
Chairman Tierney, potentially undermine mission accomplishment.

Since we have been studying the problems arising from Iraq con-
tracting for the last 6 years, we have issued 230 reports, chiefly
looking at primes, because that is what the FAR tells us about. But
we have gotten into some of the subcontracting issues, and, in
those cases, we have seen that the primes frequently don’t know
who their subcontractors are either. I think part of the reason that
Chairman Towns sent his letter to Secretary Gates last November
was to get at this issue, to find out what knowledge the Defense
Department had about their primes, about the subcontractors, and,
thus, this hearing.

Two paramount lessons learned arise from our reporting that I
think still need to be addressed to grapple with this issue. One, as
we pointed out 4 years ago in our contracting lessons learned re-
port, the U.S. Government should develop and implement contin-
gency Federal acquisition regulations, that are specifically shaped
and defined for contingency operations.

Two, as part of an overall reform and a recognition that there is
a lack of unity of command and, thus, a lack of unity of effort in
Iraq and Afghanistan, a new institution should be established, a
U.S. Office for Contingency Operations, that grasps contracting,
personnel, IT, all the elements essential to success. And that new
institution should be given responsibility.

Right now, we have a contingency contracting corps in GSA, but
it is not really functioning. The Coordinator for Reconstruction and
Stabilization at State has the personnel responsibilities—not really
engaged in Iraq at all, very limited in Afghanistan. And DOD,
meanwhile, is pushing forward with its significant stabilization en-
tities, but they are not effectively integrated. That reform, that
chz}llenge, that problem stands before the Congress and the country
to fix.

Finding out and understanding who our subcontractors are and
who our contractors are in Iraq and Afghanistan should be studied
through three lenses: policy, transparency, and accountability.

In Iraq, two policies shaped the overall contracting effort: the
heavy use of contractors to begin with, unprecedented in the his-
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tory of contingency operations, in 2008 reaching upwards of
190,000 contractors in-country, with the contracting corps simply
not sufficient, not capable of keeping track of them. Thus, you get
waste, the real issue in Iraq, and I think the real issue in Afghani-
stan. Severe waste ensued, billions of dollars wasted needlessly, be-
cause of poor quality assurance programs, which are intended to
ensure there are quality control programs, which primes are sup-
posed to implement to cover subcontractors. Didn’t get done
enough. And, as a result, this serious waste occurred.

Second, the movement toward using local contractors, under-
standably from a policy perspective to build capital, to improve em-
ployment. But, in Iraq, we don’t know who those contractors are.
We don’t have a data base. It’s difficult to track. And, thus, there
certainly was waste and corruption that ensued.

On the transparency front, I think that if the Congress wants to
know who our subcontractors are, amending the FAR is a good way
to do it. Right now, the only way that the contracts that Chairman
Towns requested from DOD will reveal who the subcontractors are
is if the terms of the contract required it. However, if you so chose,
you could amend the law to require a minimal disclosure of sub-
contracting. I think that’s a step in the right direction toward
transparency.

And on the accountability front, rebuilding the contracting corps
is an essential element to ensuring not just the oversight of primes,
but also the oversight of subcontractors.

So, in summary, I think there are four recommendations that we
put forward for the committee and for the Congress to consider.
First, implement the Contingency Federal Acquisition Regulation
and develop the U.S. Office for Contingency Operations to manage
these methods, this new way forward for protecting our national
security interests abroad.

Second, reexamine the heavy use of contractors in contingencies
and explore whether some inherently governmental functions are,
in fact, being incorrectly outsourced.

Third, rebuild the contracting corps. It’s ongoing at DOD, but I
think it’s a governmentwide issue. And, certainly, with respect to
contingencies, when you have 190,000 contractors in-country, you
have to have a contracting corps that is capable. We don’t have it
today.

And, finally, amend the FAR as you see fit to give you the trans-
parency, the information you need and want about who our sub-
contractors are.

And, with that, Mr. Chairman and Members, I look forward to
your questions. Thank you.

[The prepared statement of Mr. Bowen follows:]
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Chairman Tierney, Ranking Member Flake, and distinguished members of the subcommittee,
thank you for inviting me to discuss the oversight of subcontractors in combat zones. Thisisa
complex issue and one that deserves serious examination. have been the Special Inspector
General for Iraq Reconstruction (SIGIR) for more than six years and have traveled to Iraq 27
times. My statement will draw extensively on my personal observations as well as the specitic
work of my office.

In that spirit, Mr. Chairman, let me begin by observing that in a world where much of our
stabilization and reconstruction effort is carried out by contractors, we must consider how we can
keep subcontractors and those tiered below them from undermining national objectives as they
attempt to carry out contracts. This is, of course, largely a matter of transparency and oversight
— but it also requires hard thinking about the design of contracts before the operation starts.

Defense Department guidance now mandates that a detailed projection of contracting
requirements be prepared as part of operational planning. Military and civilian planners must,
however, also consider at the outset how the contracting that an operation pre-supposes might, in

1 SIGIR 10-004T
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fact, undermine national objectives, and how the downside of contracting and subcontracting
can be controlled. Moreover, during the course of the operation, senior leadership, program
officers, and acquisition personnel must understand the larger context of what the United States
government 1s trying to achieve, and they must convey this as best they can to contractors.
Government leaders must, in particular, remain alert to the fact that changing circumstances may
require that contracting arrangements be re-evaluated and restructured. We need to be ready to
act on what we learn.

Managers considering how to oversee contractors and subcontractors supporting U.S. operations
and objectives in Iraq, Afghanistan, and other countries must balance the risks of operating in an
unstable security environment, on the one hand, against the benefits of providing greater
stewardship over taxpayer dollars, on the other. My testimony today discusses achieving that
balance from three perspectives: policies, transparency, and accountability.

Before T address these specific issues,  want to make four overall points. First, the Iraq
experience has shown that contracting in a hostile/combat environment is much more difficult
and far more vulnerable to fraud and waste than is contracting in a benign environment. Second,
the risks associated with contracting in an environment such as Iraq or Afghanistan can be
mitigated through appropriate checks and balances, but those risks cannot be eliminated. Third,
contracting and procurement practices have long been a focus of SIGIR’s work; in July 2006, for
example, we issued a lessons learned report aimed at improving those practices. ! That report can
be found at hitp://www.sigir.miV/filles/lessonslearned/Lessons Learned July21.pdf, and [ ask that
it be incorporated into my testimony by reference. Fourth, SIGIR’s past work has shown that
contractor oversight problems affect all executive agencies operating in war zones.

To address these problems, SIGIR has made two key recommendations.

First, SIGIR has recommended that a working group led by the Department of Defense (DoD)
explore the creation of an enhanced Contingency Federal Acquisition Regulation {Contingency
FAR). The need for a Contingency FAR was reinforced during our discussions with the
Commanding General of Multi-National Forces-lrag (MNF-I) when he observed that there was a
compelling need for a single, simplified, and uniform contracting process for use during
contingency operations.

Second, SIGIR has proposed the creation of a new integrated office to manage stabilization and
reconstruction operations, which would significantly enhance planning and execution.
Developing policies and procedures for managing contractors in contingency operations is one of
the issues that office would address (although it would not directly address actions taken in direct

: {rog Reconstruction: Lessons in Controcting ond Procurement, Report Number 2, 7/2006,
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support of combat operations, such as the Host Nation Trucking contract addressed in the
Subcommittee Majority Staff's recent report).”

POLICY CHOICES SET THE OVERALL FRAMEWORK FOR OVERSIGHT

J.S. policies for using contractors in war zones significantly affect the U.S. government’s ability
to accomplish oversight. Questions such as the extent to which contractors will be used, the
types of services that will be performed, and the extent to which host- and third-country
contractors will be used all affect the U.S. government’s ability to provide oversight of
contractors. The size and qualifications of the acquisition workforce available in a combat zone,
and the ability of program managers to understand the contracting process and their role in it, are
also important factors. Senior leaders must strike the proper balance on all of these questions,
taking into account the need for proper stewardship of resources.

To illustrate these points, I want to focus on two policies implemented in Iraq. These policies,
although designed to meet program goals and objectives, created a greater oversight risk for the
U.S. government.

First, as a matter of policy, DoD relies heavily on contractors for services that were previously
provided by troops — services such as site security and logistical support for U.S. instaliations.
The civil reconstruction of Iraq has largely been accomplished by contractors, Our reporting on
reconstruction contracts has demonstrated significant shortfalls in most aspects of contractor
oversight: there are simply not enough qualified contracting and program personnel available to
secure the government’s interests even at the prime contractor level.

A second policy that increases oversight risk is specifying that local contractors receive priority
consideration for contracts. The Iragi First program, developed by DoD in 2006 to stimulate and
expand Iragi employment and skills, encouraged the use of Traqi contractors and personnel and
resulted in greater subcontracting. DoD reported that during fiscal year 2008 it awarded more
than $2.34 billion in contracts to Iragi vendors, an increase of $300 million over fiscal year 2007.
As of March 2010, DoD reported about 4,400 contractors were participating in the program.

Contracting with host-country firms has several benefits: it creates jobs, stimulates the local
economy, and supports counterinsurgency cfforts. However, in Iraq and other countries where
there are no reliable databases with information on contractors, the vetting process presents a
very real and difficult problem, especially at the subcontractor level. Often, records on personnel
and companies either do not exist or are very limited. Therefore, oversight risks increase
because it is difficult to determine the reliability, integrity, and allegiance of companies and
individuals. Ibelieve there needs to be a thorough examination of the policy implications of
using contractors, especially from the host country and from third countries.

* Applying lrag’s Hard Lesson to the Reform of Stabilization and Reconstruction Operations, 2/2010.
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1t should be noted that government activities sometimes work at cross-purposes for reasons that
may be totally unrelated to the fact that some activities may be contracted. For example, the
DoD’s Commander’s Emergency Response Program (CERP) and the Department of State/U.S.
Agency for International Development’s (USAID) Economic Support Fund programs in the Iragi
countryside often negated one another’s effects; but this had little to do with the contracted
elements and everything to do with the government’s inability to achieve unity of effort.

TRANSPARENCY IN CONTRACTS CAN BE DIFFICULT TO ACHIEVE

The FAR provides contracting agencies with considerable flexibility in requiring prime
contractors to identify subcontractors and their qualifications to perform on the contract.
However, the need or desire for greater information on subcontractors must be balanced with the
reality that the information may not be available in all cases and that such information comes at a
cost. Moreover, the desire for more specificity in contracts to hold contractors accountable for
their actions must be balanced against the reality that the government may have little practical
recourse when faced with poor performance by a contractor in a combat zone.

SIGIR believes that the provision of more information on contractors and subcontractors would
provide greater transparency in confracts and could give agencies the opportunity to determine
the acceptability of subcontractors. However, even prime contractors may have difficulty
identifying all of their subcontractors.

For example, in July 2007 SIGIR issued a report that discussed the difficulties in identifying
subcontractors involved in Iraq reconstruction work.> The study looked at USAID’s Phase 11
design-build construction contract awarded to Bechtel. The contract was awarded for $680
million on April 17, 2003, but was later modified and increased to approximately $1.03 billion.
The contract ended on February 28, 2006.

The Bechtel Phase II contract was geared toward the use of subcontractors according to its
USAID-approved subcontracting plan, which stated that Bechtel would subcontract
approximately 90% of the direct reconstruction costs. Bechtel awarded 66 subcontracts—64
fixed-price and 2 cost-plus fixed-fee. Of the 66 subcontractors, 11 further subcontracted to 102
lower-tier subcontractors. Thus, we were able to identify a total of 168 subcontractors. Bechtel
officials also told us that there were probably other subcontractors that were not specifically
identified. This lack of information creates oversight risks for the U.S. government.

The FAR also provides agencics considerable flexibility to incorporate requirements into
contracts that “flow down” from prime contractors to their subcontractors. Greater specificity in
confract requirements achieves a number of objectives such as putting subcontractors on notice
of government requirements, providing contract managers with firm criteria to evaluate

® Review of Bechtel’s Soending under Its Phose Il Irag Reconstruction Contract (SIGIR-07-008), 7/24/2007,
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contractor performance, and providing the government a sound basis to pursue adverse actions
against contractors who do not perform to those requirements.

I believe a Contingency FAR would better position agencies to identify requirements that should
be incorporated in contracts. To help ensure that contractors and subcontractors do not
undermine national policy, the Contingency FAR could require appropriate terms along these
lines in contracts. I also believe there is a necessary balance that needs to be struck between the
need and desire for greater transparency about subcontractors with the lack of reliable
information about them, in some cases.

ACCOUNTABILITY CANNOT ALWAYS BE ENSURED

Government agencies need to hold contractors accountable for the satisfactory performance of
their contracts and for their actions in the performance of that work. However, again, there isa
need to balance carefully risks against benefits. There are instances where the ability to perform
oversight is reduced due to security concerns or the nature of the program being implemented.
Those factors need 1o be considered in the government’s plans, and they were not considered, or
were inadequately considered, in the case of Irag’s reconstruction.

SIGIR’s work has identified a number of factors that have affected government oversight and
accountability with respect to reconstruction efforts in Iraq. One of our 2008 reports summarizes

right skills and the rapid turnover of personnel

reduced the U.S. government’s ability to
effectively manage contracts and programs and contributed to a perception that government
officials were inexperienced. We cite a specific contract where the contractor estimated it was
overseen by 17 different contracting officers between March 2004 and April 20006, the two years
of the contract.

With regard to security concerns, the same report states that the U.S. government did not fully
anticipate or plan for working in the unstable security environment that confronted U.S.
managers.

Programs involving host-country companies and direct payments to local nationals also can
present accountability challenges. While evidence of problems with such programs is not
widespread, SIGIR and the USAID Inspector General have identified several instances of
problems in this area.

In an audit currently being conducted by SIGIR, preliminary findings show accountability
problems with the MNF-{ Sons of Iraq program. The Sons of Iraq were local nongovernmental
security forces that worked with the MNF-I and, in some cases, the Iraqi government, to protect
their local communities,

* Key Recurring Management Issues Identified in Audits of Irag Reconstruction Efforts, SIGIR 08-020, 7/27/2008.
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SIGIR’s preliminary work has identified accountability problems. Some of the problems include
ghost employees and poor controls over the distribution of cash payments to local leaders who
were responsible for paying their men. No rosters or receipts were provided to the U.S.
military’s fund managers.

The vulnerability of these types of programs was demonstrated when Captain Michael Dung
Nguyen pled guilty in December 2009 to the crimes of theft of government property and
structuring financial transactions. Nguyen admitted that while deployed to Iraq, he stole
approximately $690,000 in currency from the CERP program, which funded both the Sons of
Iraq program and local relief and reconstruction. Nguyen gained access to the currency in his
capacity as a project purchasing officer.

In March 2008, the USAID Inspector General reported that funds from its Community
Stabilization Program {CSP) were “being extorted by at least one known militia leader,” with
adverse consequences for U.S. military personnel.” USAID's CSP prograni is a $544 million
program intended to complement military security efforts and civilian local government
development with economic and social stabilization efforts such as community cleanup
campaigns and trash collection, rehabilitation of roads and schools, and larger-scale engineering
projects to improve water and sewage services.

In this instance, USAID received a letter from a USAID Provincial Reconstruction Team
representative embedded with the U.S. military stating that there were “compelling indications™
that funds from CSP projects in his area were being extorted. In response, the USAID Inspector
General gathered detailed evidence concerning the extortion of funds from CSP projects and
their possible diversion to militia activities.

The major factors contributing to the program’s vulnerability to fraud were the lack of regular,
independent site monitoring and the inadequate vetting of CSP contractors. Estimates of
potential fraud in this case ranged from $6.7 to $8.4 million. Evidence in USAID’s report
suggested that similar problems may exist elsewhere in Iraq.

In summary, I have presented a need to reach a balance between achieving program objectives
and fulfilling the responsibility to safeguard taxpayer funds that arises when using contractors in
a combat zone. To address concerns raised about current practices, I believe a Contingency FAR
would be useful in the short term to help agencies identify requirements that should be
incorporated in contracts. 1 also believe there is a longer-term need for a thorough examination
of the policy implications of using coniractors, especially local or third-country firms and

® Audit of USAID/Iraq’s Community Stabilization Program, USAID-E-267-08-001, 3/18/2008.
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employees. Lastly, and most importantly, I believe that a new integrated office to manage
stabilization and reconstruction operations could significantly enhance the U.S. government’s
ability to plan and execute these operations, including the use and oversight of contractors.

That concludes my testimony., Thank you for your attention, and I am happy to answer any
questions you may have.
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LESSONS IN CONTRACTING FROM
IRAQ RECONSTRUCTION

KEY LESSONS LEARNED: STRATEGY AND PLANNING

Include contracting and procurement personnel in all plan-
ning stages for post-conflict reconstruction operations. The
pre-deployment interagency working groups for lraq reconstruc-
tion did not adequately include contracting and procurement
personnel.

Clearly define, properly allocate, and effectively communicate
essential contracting and procurement roles and responsibili-
ties to all participating agencies. The failure to define contract-
ing and procurement roles and responsibilities at the outset of
the Iraq endeavor resulted in a subsequently fragmented system,
thus foreclosing opportunities for collaboration and coordination
on contracting and procurement strategies.

Emphasize contracting methods that sapport smaller projects
in the early phases of a contingency reconstruction effort. The
Commander’s Emergency Response Program (CERP) and simi-
lar initiatives in Iraq proved the value of relatively small, rapidly
executable projects that meet immediate local needs and thereby
have the salutary effect of enhancing relations with local commu-

nities.

Generally avoid using sole-source and limited-competition
contracting actions. These exceptional contracting actions
should be used as necessary, but the emphasis must always be
on full transparency in contracting and procurement. The use of
sole-source and limited competition contracting in Iraq should
have virtually ceased after hostilities ended (and previously

Gy | IRAQ RECONSTRUCTION: LESSONS IN CONTRACTING AND PROCUREMENT
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sole-sourced limited competition contracts should have been
promptly re-bid).

KEY LESSONS LEARNED: POLICIES AND PROCESS

®

Establish a single set of simiple contracting regulations and
procedures that provide uniform direction to all contracting
personnel in contingency environments. The contracting pro-
cess in Iraq reconstruction suffered from the variety of regula-
tions applied by diverse agencies, which caused inconsistencies
and inefliciencies that inhibited management and oversight. CPA
contracting developed CPA Memorandum 4 for contracts funded
by the Development Fund for Iraq (DFI). Other agencies used
the Federal Acquisition Regulation”™ (FAR) and its supplements.
Certain agencies used departmental regulations to modify their
application of the FAR for contracting in Iraq. USAID used its
own statutory authority for contingency contracting (within the
FAR).

Develop deployable contracting and procurement systems
before mobilizing for post-conflict efforts and test them to
ensure that they can be effectively implemented in contin-
gency situations. After reconstruction operations began in Irag,
contracting entities developed ad hoc operating systems and
procedures for monitoring contracts and maintaining contract-
ing and procurement histories; this limited contracting efliciency
and led to inconsistent documentation of contracting actions.*™

Designate a single unified contracting entity to coordinate all

contracting activity in theater. A unified contract review and
approval point would help secure the maintenance of accurate

HILY 2006 § SPECIAL INSPECTOR GENERAL FOR IRAG RECONSTRUCTION | 95
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information on all contracts, thereby enhancing management
and oversight.

Ensure sufficient data collection and integration before devel-
oping contract or task order requirements. The lack of good
requirements data slowed progress early in the reconstruction
program.

Avoid using expensive design-build contracts to execute small
scale projects. While the use of large construction consortia may
be appropriate for very extensive projects, most projects in Iragq
were smaller and could have been executed through fixed-price
direct contracting.

Use operational assessment teams and audit teams to evaluate
and provide suggested improvements to post-conflict recon-
struction contracting processes and systems. Oversight entities
should play a consultative role (along with their evaluative role),
because the rapid pace of reconstruction contingency programs
cannot easily accommodate the recommendations of long-term
assessments or audits.

96 { IRAQ RECONSTRUCTION: LESSONS I CONTRACTING AND PROCUREMENT
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RECOMMENDATIONS

RECOMMENDATION 1:

Explore the creation of an enhanced Contingency FAR (CFAR).
When the SIGIR met with the Commanding General of the Multi-
National Forces-Iraq and told him of the contracting Lessons
Learned Initiative, he observed that there was a compelling need for
a single, simplified, and uniform contracting process for use during
contingency operations. Although the existing FAR provides avenues
for rapid contracting activity, the Iraq reconstruction experience
suggests that the FAR lacks ease of use. Moreover, promoting greater
uniformity through a single interagency CFAR could improve
contracting and procurement practices in multi-agency contin-
gency operations. An interagency working group led by DoD should
explore developing a single set of simple and accessible contracting
procedures for universal use in post-conflict reconstruction situa-
tions. Congress should take appropriate legislative action to imple-
ment the CFAR, once it is developed by the interagency working

group.

RECOMMENDATION 2:

Pursue the institutionalization of special contracting programs.
In Iraq, smaller scale contracting programs, like the Commander’s
Emergency Response Program (CERP) and the Commanders
Humanitarian Relief and Reconstruction Program (CHRRP),
achieved great success. Commanders used these programs to
accomplish projects that immediately met the needs of a post-war
population in distress. Given the positive performance of CERP
and CHRRP in Iraq, the Congress should legislatively institutional-
ize such programs for easy implementation in future contingency
operations.

JULY 2006 | SPECIAL INSPECTOR GENERAL FOR IRAQ RECONSTRUCTION | §7
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RECOMMENDATION 3:

Include contracting staff at all phases of planning for contingency
operations. Contracting plays a central role in the execution of
contingency operations, and thus it must be part of the pre-deploy-
ment planning process. Whether for stabilization or reconstruction
operations, contracting officials help provide an accurate picture of
the resources necessary to carry out the mission,

RECOMMENDATION 4:

Create a deployable reserve corps of contracting personnel who
are trained to execute rapid relief and reconstruction contract-
ing during contingency operations. This contracting reserve corps
could be coordinated by the DoS Office of the Coordinator for
Reconstruction and Stabilization as part of its civilian ready reserve
corps. An existing contingent of contracting professionals, trained in
the use of the CFAR and other aspects of contingency contracting,
could maximize contracting efficiency in a contingency environ-
ment.

RECOMMENDATION 5:

Develop and implement information systems for managing
contracting and procurement in contingency operations. The
interagency working group that explores the CFAR should also
review current contracting and procurement information systems
and develop guidelines and processes for enhancing these existing
systems or, if necessary, creating new ones to meet unique contin-
gency operational needs.

98 { IRAQ RECONSTRUCTION: LESSONS IN CONTRACTING AND PROCUREMENT



RECOMMENDATION 6:
Pre-compete and pre-qualify a diverse pool of contractors with

expertise in specialized reconstruction areas. These contractors
should receive initial reconstruction contracts during the start-up
phase of a post-conflict reconstruction event.

JULY 2006 § SPECIAL INSPECTOR GENERAL FOR IRAQ RECONSTRUCTION T Q9
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Mr. TIERNEY. Thank you very much.
Mr. Fontaine.

STATEMENT OF RICHARD FONTAINE

Mr. FONTAINE. Mr. Chairman, Ranking Member Flake, and
members of the subcommittee, thank you very much for granting
me the opportunity to testify today, and I'm honored to take part
in this hearing.

My testimony today is based on a report entitled, “Contracting
in Conflicts: The Path to Reform,” released by the Center for a New
American Security earlier this month.

In this report, my CNAS colleague John Nagl and I discuss pos-
sible solutions to many of the problems that have plagued the expe-
ditionary contracting process. The entire report is available for
download on the CNAS Web site.

Our report proceeds from the realization that, when our Nation
goes to war, contractors go with it. The 2001 invasion of Afghani-
stan, together with the March 2003 invasion of Iraq, saw an in-
crease in the size and scope of contracted support on the battlefield
that is unprecedented in U.S. history.

Yet the system within which this contracting takes place has not
caught up with the new reality. As America’s dependence on expe-
ditionary contractors in conflicts or stabilization or reconstruction
efforts is likely to continue, the need for reform is pressing.

My written testimony details the many recommendations we
have made to move down the path of reform. I would like to high-
light just a few that we believe are particularly important.

First, expand the work force. As the volume and scale of con-
tracts has exploded in recent years, the number of government
workers qualified to oversee them has remained stable or even fall-
en. It’s critical to grow the work force, both in Washington and
overseas. Only by expanding the quantity and quality of the gov-
ernment’s human infrastructure will the majority of other nec-
essary reforms be possible.

Second, increase transparency and scrutiny. The post-invasion
reconstruction environments in Iraq and Afghanistan represent the
largest-ever markets for private contracting firms, which has led to
opacity and inconsistent data. DOD, State, and USAID should es-
tablish uniform standards across agencies and contract type for
consistency and consolidation of data. They should improve the
transparency of subcontractors and establish a permanent Inspec-
tor General and include clauses in contracts that require firms to
enforce rules governing behavior that impacts the overall U.S. mis-
sion.

Third, establish a coordination mechanism within the executive
branch. The approach to contingency contracting remains frag-
mented and ad hoc. We propose establishing a formal but relatively
simple interagency coordination mechanism in which State, DOD,
and USAID would designate one individual and bureau to focus on
contingency contracting and then ensure that these individuals
meet on a regular basis with OMB and the NSC in order to har-
monize policies and standards.

Fourth, deal better with the military implications. The unprece-
dented number of private contractors on the battlefield and the
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vast scope of their activities pose special dilemmas in command co-
ordination and discipline for the U.S. military. The Department of
Defense needs to give much more strategic thought to the role that
private contractors play. They should consult with contractors dur-
ing the military’s mission planning process, include the expected
roles of contractors in operational plans and predeployment train-
ing, and incorporate contracting issues in professional military edu-
cation courses.

Fifth, clarify laws and regulations. The legal framework govern-
ing expeditionary contractors in wartime is complicated, it features
overlapping jurisdictions, and it’s somewhat ambiguous. The De-
partment of Defense, together with Department of Justice, should
clarify how the various laws that potentially apply to contractors
in-theater interact to create obligations for, or jurisdiction over, pri-
vate contractors. We believe that Congress should amend the Mili-
tary Exterritorial Jurisdiction Act to unambiguously cover all expe-
ditionary contractors and streamline acquisition regulations that
govern U.S. service contracting in hostile environments.

Sixth, and finally, resolve the inherently governmental conun-
drum. U.S. law has long aimed to protect the core functions of gov-
ernment by prohibiting anyone other than Federal employees from
performing such tasks, yet today there is little consensus about
what those functions are. The government should define as “inher-
ently governmental” those areas in which there is some consensus
and move toward a core-competencies approach in areas where
there is not. Such an approach would focus on the functions the
U.S. Government should possess and maintain, rather than debate
internally over which are inherently governmental.

To close, I would note that the U.S. Government and its contract
employees have been thrust together as partners in a shared en-
deavor, the scale, cost, and duration of which have taken nearly all
observers by surprise. The reality is that America’s reliance on pri-
vate contractors is not likely to fade, and it’s time for the United
States to adapt.

As a result, the government, the military, the contracting com-
munity, and, ultimately, the American people will benefit from
sweeping reform of the contracting system, reform that ensures the
private sector’s role in American engagements aligns firmly with
our Nation’s interests and values.

Thank you very much, and I look forward to your questions.

[The prepared statement of Mr. Fontaine follows:]
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Mr. Chairman and members of the subcommittee, thank you very much for granting me the
opportunity to testify today. | am honored to take part in this session,

itis, | believe, particularly appropriate that this subcommittee address the issues surrounding
American contractors in conflict zones. As my testimony will indicate, contracting issues have for too
long been consigned to those who handle contracting per se — whether in the executive branch, on
Capitol Hill, or elsewhere - rather than by those who manage the foreign policy and military
operations that drive it. Hearings by this subcommittee, which focuses not just on government
contracting but also on broad areas of American foreign policy, represent a step forward.

My testimony today is based on a report entitled "Contracting in Conflicts: The Path to Reform,”
released by the Center for a New American Security earlier this month. In this report, my CNAS
colleague John Nagl and | discuss possible solutions to many of the problems that have plagued the
expeditionary contracting process, particularly during our wars in frag and Afghanistan. The entire
report is available for download on the CNAS website.

Introduction

Our report proceeds from the realization that when our nation goes to war, contractors go with it. In
both rag and Afghanistan today, there are more private contractors than LS, troops on the ground.
This state of affairs is likely to endure. Now, and for the foreseeable future, the United States will be
unable to engage in conflicts or reconstruction and stabilization operations of any significant size
without private contractors. Changes in business practices, the provision of government services and
the character of modern conflicy, together with limits on the size of the American military, diplomatic
and development corps, are driving the size and scope of expeditionary contracting to unprecedented
proportions. Absent a significant reduction in America’s intermational commitments and perceived
global interests, the employment of private contractors in future American conflicts is here to stay.

Yet the system within which this contracting takes place has not caught up with the new reality, Tens
of billions of taxpayer dollars committed to contracts in Iraq and Afghanistan have been implemented
with little oversight. Contracting companies themselves crave clearer guidelines. The roles of
contractors remain incompletely integrated into the conduct of American operations. The legal
framework within which contractors work remains cloudy. And there have been serious allegations of
harm to both local civilians and U.S. personnel as a result of contractor malfeasance.

To adapt, the U.S. government must embark on a path of ambitious reform that will require new laws

WWW.Inds.org
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and regulations; an expansion of the government’s contracting workforce; a coordination mechanism
within the executive branch; greater scrutiny, more transparency and clearer standards; a strategic
view of the roles of contractors in American operations; and a change in culture within the
government.

As an initial step, the U.5, government must understand and then rethink how contractors are
employed in contingency environments. The vast majority of cantractors work for the Department of
Defense (DOD), the State Department and the U.S. Agency for International Development (USAID),
and they perform widely varied tasks, including in such areas as logistics, transport, linguistic support,
security, weapons systems maintenance, construction, intelligence analysis, local security force
training and agricuitural technical assistance.

This testimony looks beyond security providers, which have received the bulk of attention from
Congress and the media, to address the great majority of service contractors that handle duties other
than security, While less controversial, service contracts yield their own set of problems - including
insufficient oversight and management, inadequate integration into operational planning and
ambiguous legal status. The United States must establish new policies and rules of the road - not only
for armed security contractors but also for the 85 to 90 percent of contractors that carry out a wide
array of other tasks.

This testimony outlines a range of issues raised by expeditionary contracting and offers
recommendations for how the United States ~ both the government and the community of private
contracting firms — can strike a balance among the greater efficiency and effectiveness necessary to
support American missions overseas; the versatility and flexibility required in a rapidly evolving
strategic environment; and the proper oversight, accountability and transparency expected by
American taxpayers. Since America’s dependence on contractors is likely to continue, the need for
reform is pressing. The time to act is now.

ES&R Contracting

We have proposed a new term, Expeditionary Stabilization and Reconstruction (ES&R) contractors, to
capture the universe of companies and industries working in support of expeditionary operations
{both during and after combat operations) by providing logistical and many other kinds of support.
Stability operations contracting represents the transitional work that contracting industries carry out
in order to establish and maintain stability in all or part of a nation-state, usually in support of military
operations. Reconstruction contracting reprasents the work of private firms in building and rebuilding
physical infrastructure as well as political, social and economic infrastructure — in some cases for years
after the end of hostilities,

American reliance on such contractors has never been greater. The post-invasion reconstruction

environments in both countries represent the largest-ever markets for private firms providing ES&R
services. By 2007, the Congressional Budget Office estimated that at least 190,000 contractors were

Www.cnas.org
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working in the iraqi theater on U.S-funded contracts in support of the war effort.” Today there are
more contractors in lraq and Afghanistan - 100,000 and 107,000, respectively - than American troops.
Between 2003 and 2007, U.S. agencies awarded some $85 billion in contracts for services,
predominantly for contracts in traq.” The Department of Defense alone spent upward of $30 billion in
FY 2007 and the first half of FY 2008 on contractors in both theaters, in addition to significant sums
spent on contractors by the State Department ($1.9 billion) and USAID ($1.7 billion).” Through March
2010 Congress had appropriated a staggering $53 billion for reconstruction in Irag and $51 billion for
reconstruction in Afghanistan, and President Obama has since requested an additional $20 billion to
fund reconstruction in Afghanistan.”

3

Many factors have contributed to America’s unprecedented dependence on ES&R contracting. The
global rise in outsourcing, changes in the nature of warfare, the shift 10 an all-volunteer force, the
statutory limit on the overall size of U5, military forces, the decline in USAID personnel numbers, a
desire to reduce government costs during peacetime and the probable character of future US.
engagements are trends unlikely to change significantly in the foreseeable future,

Yet while the government's reliance on contractors has increased, the size of the government
workforce dedicated to oversesing those contracts has diminished, At DOD, USAID and other
government agencies, individual contracting officers (COs) have overseen a steadily increasing
volume of contracts while the number of contracting officers and contracting officer representatives
(individuals appointed by the contracting officer to monitor the day-to-day administration of a
contract, abbreviated as CORs) has held constant or even declined.

Today, the U.S. military can fight nothing but the most limited engagements without the extensive
use of contractors, and the State Department and USAID will continue to rely on contractors to carry
out a great deal of reconstruction work. Sinceit is unlikely that the (statutorily limited) U.S, force
structure will increase dramatically in the years ahead, and it is fikely that American commitments
overseas will remain great or even increase, U.S. reliance on private ES&R contractors is here to stay.
But accepting this reality makes reform imperative.

The U.S. government's increased dependence on contractors has provoked a number of concerns,
investigations and calls for reform. Five issues merit particular attention:

*  Fraud, waste and abuse

= Cost

*  Military implications

« Foreign policy implications

* Legal and regulatory implications
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Fraud, Waste and Abuse

One area of particular concern among public officials and concerned citizens has been the degree of
fraud, waste and abuse linked to reconstruction operations and contractor-provided services inlrag
and Afghanistan. The combined $104 billion Congress has appropriated thus far for reconstruction in
Irag and Afghanistan (which excludes an additional $20 billion Afghan reconstruction request),
represents an extremely large, complex, and swiftly changing set of contracted activities. The great
amounts of money disbursed, the speed with which the government demanded the reconstruction
projects move forward and the lack of oversight ~ particularly in the early stages of reconstruction
efforts in each country — has invited a significant degree of waste and corruption.

Cost

One of the fiercest debates over the role of private contractors in contingency operations concerns
the issue of cost. Are contractors Jess or more expensive than using federal employees? The answer is
much more complicated than it would appear at first glance and remains highly disputed. Most
experts agree that contracting out logistics and construction activities tends to result in significant
cost savings to the government, while more skitled labor - and private security functions in particular
~ tends toward parity with, or even exceeds, the cost of using federal employees. Hiring unskilled
tocals or third-country nationals can save the taxpayer substantial costs, As the required skills
increase, however, the picture changes. Per-day salary for an American contractor, for instance, can
easily excead the per-day salary for a member of the military carrying out the same duty.

Among military personnel, pay is just one element of total compensation, The other elements - which
constitute a significant portion of the compensation package — include retirement pay, services at
military installations {e.g., housing and food) and health care, which may continue for life. CBO has
estimated that, in calculating wartime costs alone, the Army could fulfill fogistics functions {under the
LOGCAP contract) for roughly the same cost as private contractors. At the same time, it estimated
that, over a 20-year period {in both wartime and peacetime), obtaining logistics support from a private
contractor would cost approximately 541 billion, while obtaining the same services from Army units
would cost around $78 billion, nearly double the cost of the contracted services.”

The government has had, however, extraordinary difficulties in making comprehensive cost
comparisons between government workers and private contractors carrying out the same functions.
For example, the U.S. Comptrolier General recently initiated a review of costs to DOD and the State
Department of using private security contractors versus using federal employees for the same
functions. As a March 2010 report of the Government Accountability Office (GAQ) indicates, the
Pentagon was unable to provide the information necessary for GAD to make such a comparison; it
lacked information about the number of military personnel that would be needed to meet contract
requirements or the cost of training personnel to carry out security functions, This occurred nearly five
years after GAQ issued a report calling on DOD to improve its transparency and data collection of
active duty compensation.®
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The clearest benefits of using contractors tend to center more on readiness issues such as flexibility
and speed of deployment and less on cost savings. As CBO has pointed out, "Because contractors
need not make long-term commitments to their employees, they are in a better position to 'surge’ to
meet a short-term demand for workers and then rapidly downsize later”®

Military Implications

The unprecedented numbers of private contractors on the battlefield and the vast scope of thelr
activities pose new challenges for the U.S. military. Despite efforts to align the conduct of contractors
with that of military personnel, these relationships remain poorly defined. Incorporating the role of
contractors in operational planning, predeployment training, and wargames remains ad hoc at best,
and the presence of farge numbers of contractors poses new challenges for command and controt and
discipline in theater. Today and in the future, properly marshalling the collective activities of private
contractors will be critical to a commander's ability to accomplish his mission, This will require
knowing the basics: how many contractors are in a particular battlespace, who and where they are,
and what they are doing; how their responsibilities mesh with the authorities and responsibilities of
American government personnel; and how operational plans incorporate contractors into the array of
forces in play.

Foreign Policy Implications

How America deals with ES&R contractors carries broad foreign policy implications. This is true most
obviously in the wars in which the United States is engaged. The testimony of military personnel and
contractors alike suggests that local populations draw little or no distinction between American
troops and the contractors they employ; an act committed by one can have the same effect on local or
national opinion as an act carried out by the other. In the midst of two counterinsurgency campaigns,
contractor conduct directly affects U.S. authority and legitimacy on the ground in Afghanistan and
fraq. In an effort premised on a strategy of “clear, hold and build,” and in which much of the "build”
mission will be executed by contractors, each of their actions impacts the effectiveness of American
policies and information operations on the ground.

The great reliance on contractors in wartime raises foreign policy questions that go well beyond the
domain of DOD. As the number of contract personnel increases, for instance, so too does the reliance
on host-nation and third-country nationats. in one example, the U.S, government has requested that a
contracting firm deploy into Afghanistan some 5,000 support contractors as soon as possible. The
vast majority of these will be Indian nationals — irrespective of Pakistan's acute sensitivity to the
perception of Indian encroachment in Afghanistan. There appears to be insufficient deliberation
within the State Department about the foreign policy implications of contracting decisions made at
the corporate level, both on State/USAID funded contracts and on DOD contracts.

Finally, and at perhaps the most overarching fevel, the role of private contractors may imply changes
in the rules-based international society that the United States has endeavored mightily to construct
and protect since 1945, Through legal precedents and norms of behavior established in the course of
current wars, U.S. employment of contractors could shape the way that current and rising powers
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conduct future wars. Washington has Jong been in the norm-setting and norm-enforcing business,
and as a result it should expect that many others will folow America’s lead.

t.egal implications

The legal framework governing ES&R contractors in wartime Is complicated, features overlapping
jurisdictions and is somewhat ambiguous. Contractors working for the United States can be held
accountable for crimes committed overseas under at feast two domestic American laws, the Military
Extra-Territorial Jurisdiction Act (MEJA) and the Uniform Code of Military Justice (UCMI).

Each has potential drawbacks. Serious constitutional questions surround the concept of trying civilian
contractors by courts-martial under the UCMJ, questions that may eventually require answers from
the U.S. Supreme Court.' MEJA, on the other hand, presents a constitutionally solid basis for trying
contractors but the scope of its jurisdiction is ambiguous and the practical difficulties associated with
its application are significant.

Further complicating the legal picture, ES&R contractors may also be subject to foreign and
international law, including the Geneva Conventions, The legal status of contractors varies by country,
depending on the jurisdiction and any agreements in place between the United States and the host
government. In sum, the status of contractors does not fall neatly into any one legal category. Thus
1.5, actions, particularly in the legal arena, will establish precedents that will likely be cited by other
countries and the international community as a whole as they employ their own contractors in similar
situations.

The “inherently Governmental” Conundrum

U.S taw has long aimed to protect the core functions of government by prohibiting anyone other than
federal employees from performing “inherently governmental” tasks. Today, while there appears to be
a rough consensus that there are some functions 5o intrinsic to the nature of American government
that they should never be outsourced, there is little or no consensus about precisely what those
functions are, The Office of Management and Budget released a draft policy letter on 31 March 2010
that aims to clarify “when work performed for the Federal government must be carried out, in whole,
or in part, by Federal employees,” and to have the U.S. government speak with one voice on the issue.
The letter adopts the definition contained in the 1998 FAIR Act: an inherently governmental function
is one that is “so intimately related to the public interest as to require performance by federal
government employees.””’ While the letter provides examples of such activities, the draft guidance
does not comment directly on some of the most contentious functions that have been contracted out,
including the provision of security services, interrogation of enemy combatants and coordination of
federal contractors.”

We believe that a better alternative is to focus on a “core competencies” approach, While Congress

should deem inherently governmental any acts it can agree should never be outsourced under any
circumstances, a core competencies approach would apply to all of those activities that do not fall
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under that rubric. It would focus on those functions the government should develop, maintain and
enforce, rather than trying to enumerate a list of specific activities for which it is impermissible, under
law and in any circumstance, to ever contract out. By eschewing contracting in specific areas as a
matter of policy, the federal government would leave the option legally open to afford itself the
flexibility to employ contractors in times of crisis or other extreme circumstances. Moreover, the core
competencies approach would give commanders and others in the field the access to surge capacity
and swiftness often necessary in an unpredictable contingency environment, while moving the U.S,
government away from dependence on certain forms of contractors as a more general principle, it
would also hold the promise of cutting through continued debates about what does or does not
constitute an “inherently governmental” activity and instead concentrate on what the government
should be doing and how it will ensure its competency to do so.

The Path to Reform

if the United States is facing an era of persistent engagement, it is also facing an era of persistent
contractors. 1t is time for a new, strategic approach to the role played by ES&R contractors in conflicts,
one that seeks to build upon past disparate attempts to reform unigue elements of the contracting
process. W is past time to rationalize, modernize and improve the system of contingency contracting.
The Department of Defense, the Department of State, the US. Agency for International Development
and their bureaus and offices must continue to seek reform in all phases of the contracting process:
policy, planning, formation and management,

improve U5, Government Management of ES&R Contracting

Coordination is key to everything the United States seeks to achieve via ES&R contracting. Despite the
years - and tens of billions of dollars - spent on ES&R contracting since 2001, the approach to
contingency contracting remains fragmented and ad hoc. Insufficient interagency coordination
before and during operations has been combined with an unprecedented degree of dependence by
the agencies on contracted support. The result too often has been inefficiency, lack of transparency
and insufficient unity of effort, Yet the problem goes beyond this: even expert contract managers
(and, ultimately, contractors themselves) will be unable to adequately contribute to the overall
mission if they receive incomplete, vague or contradictory instructions from policymakers and
program officers. Policy must drive contracting, not the other way around,

The Department of Defense has taken steps to remedy poor coordination within DOD™ but the State
Department and USAID appear to have made fewer improvements in their own internal systems. in
addition, interagency coordination has tended to be informal and incomplete; disjunctions between
policymakers and contract managers have emerged. (The one exception is a Memorandum of
Understanding agreed upon by the three agencies 10 manage private security contractors) Asa
result, it is imperative to improve coordination among policymakers, program officers and federal
contracting personnel, and also among the agencies. The best course is to increase the contracting
capacity at DOD, State and USAID and establish a formal (but relatively simple) interagency
coordination mechanism,
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This effort should include expanding the current DOD Office of Program Support, which is focated in
the Office of the Undersecretary of Defense for Acquisition, Technology and Logistics. This expanded
office, which would be renamed the Office of Contingency Contracting (OCC), should be led by a
Senate-confirmed Assistant Secretary of Defense for Contingency Contracting. It should be the
unambiguous Department locus for planning, funding, staffing and managing DOD's ES&R and
private security contracting.

Similarly, the State Department should expand its Office of Logistics Management into a new Bureau
of Contingency Contracting located under the Undersecretary for Management. The bureau should
be led by a Senate-confirmed Assistant Secretary (the current office is directed by a Deputy Assistant
Secretary). USAID should either direct that its Bureau of Democracy, Conflict and Humanitarian
Assistance develop a specific expertise in ES&R contracting (including adding contract specialist
personnel to the bureau) and provide guidance to USAID regional bureaus as they manage their own
contracts or it should establish a separate contracting bureau headed by an Assistant Administrator-
tevel official.

The objectives in making these changes are to expand the capacity within the agencies to handle
ES&R contracting, to ensure that the offices are directed by officials whose rank is commensurate with
the great tmportance of such contracting and 1o equalize within the agencies the ranks of responsible
officials in order to harmonize the coordination mechanism described below.

As part of this effort, and to establish quickly a cadre of well-trained contract professionals, the three
offices should recruit not only government civilians, active duty military and other direct hires, but
should also seek to modify the laws governing civil service retirements in order to induce former
federal contracting professionals to return to service without losing their pensions. This would permit
the government to quickly hire retired federal contract managers on a temporary basis when needed,
In addition, such a step would allow retirees to enlist in the contingency contracting reserve corps
{described below) and deploy for termporary duty — thus providing to the government a potentially
substantial pool of skilled personnel. The directors of the offices described above should encourage
their employees to accept temporary detailing to the corresponding offices in the other two agencies
and to contracting positions in theaters abroad in order to broaden their experience and expertise.

We propose a mechanism by which the three officials named above would take responsibility for
coordinating contingancy contracting in future operations. They should meet on a regular basis to
develop general guidance for contract managers (including translating policy and mission objectives
into specific guidance for contracting personnel), propose any needed changes to the FAR {or to other
statutes, regulations and procedures), ensure understanding across agencies, coordinate contracting
processes and plans and identify problems that can be resolved or referred to policymakers. This basic
structure should include a representative from the Office of Management and Budget (from either its
national security budget section or its Office of Federal Procurement Policy) and should be chaired by
a new National Security Council Senior Director for Reconstruction and Stabilization Operations {for
whom handling contracting issues would comprise just one of several responsibilities). In addition, to
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preserve institutional knowledge and enhance the stability of the three expanded offices, the agencies
should consider nominating career officers to head them or, at a minimum, direct that each political
appointee filling one of the three positions have support from a professional Deputy Assistant
Secretary (or Deputy Assistant Administrator).

Replacing an ad hoc process with this more formal mechanism would help ensure that the
government possesses the ability to articulate and carry out synchronized, efficient and effective
strategies 1o support contingency operations. Before the government initiates a contingency
operation, the officials named above and their staffs should coordinate with combatant commands,
chiefs of mission, contracting firms and others as appropriate in order to inform operational plans and
develop contracting-specific plans. They should also support policymakers in coordinating efforts
with foreign governments, non-governmental organizations and international organizations.

Rebuild, Expand and improve the Ranks of Contracting Personnel

Given the explosion in the number of contracts in recent years, and the degree to which American
operations have become dependent on outside contractors, growing the government contract
workforce has become the necessary but not sufficient condition for fixing the problems that continue
to plague the ES&R contracting process. The departments also must actively work to improve the
skills and elevate the rank of personnel involved in contract management and oversight. There is a
dire need for increased numbers of other government personnel involved in the contracting process,
including contracting officer representatives, auditors and investigators,

Reforming the ES&R contracting process also requires that government personnel not directly tasked
with overseeing contracts - including commanders, other military personnel, diplomats and
policymakers — are educated in basic contracting issues and procedures,

The Secretary of Defense should:

¢ Continue to significantly increase the number of qualified contract personnel responsible for ES&R
contracting.” The boost in personnel should include filling the remaining flag officer biflets for
acquisition authorized in the FY 2009 NDAA and increasing the number of CORs and other
government personnel responsible for quality assurance and contract oversight.

+ Continue to provide incentives for enlisted personnel, officers and civilians to pursue a career track
in contract management or auditing.

+ lssue a directive that prioritizes the education, training and assigning of ES&R contracting
personnel, as well as other relevant personnel outside the acquisition staff, This directive should:

» Direct that CORs shoulfd not have other duties that conflict with their contract responsibilities.
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»  Add basic contracting Issues to professional military education and flag officer training and
education. The aim should be to ensure that officers are qualified to assess compliance with
contracting regulations and are familiar with the role of contractors in hostile environments.

The Secretary of State and the USAID Administrator should:

»  Significantly increase the number of qualified contracting officers and CORs responsible for ES&R
contracting, including in current operational theaters.

«  Provide incentives for foreign service officers and civil servants to pursue a career track in contract
management.

*  Add basic contracting issues to education and training courses for senior Foreign Service Officers
and senior USAID personnel.

Establish a Contingency Contracting Reserve Corps

The FY 2009 National Defense Authorization Act created a government-wide Contingency Contracting
Corps — a pool of individuals currently working In the federal acquisition workforce who agree to make
themselves available for deployment in response to an emergency, major disaster or contingency
operation. The Corps is authorized to deploy either within or outside the United States, and voluntary
membership is open to all military and federal employees working in federal acquisition.

While the creation of this corps is a welcome development and provides an attractive model for
dealing with the problems associated with the lack of qualified contract managers in theater, itis
somewhat peculiarly housed at the General Services Administration {(GSA). A better model would
move the G5A-based contingency contracting reserve corps to an expanded DOD Office of
Contingency Contracting, with deployment authority resting with the Secretary of Defense. In
addition, deploying such a corps to manage ES&R contracts in a contingency environment should
serve as the beginning, rather than the end, of the government's efforts to deal with a future
mismatch between the requirements for skilled contract managers and the pool of such managers
available for deployment. The contingency contracting reserve corps should serve as a surge capacity
when needed, but the government should aim to transition to non-reserve corps federal contract
managers within a relatively fixed period of time (e.g, one year). This time could be used to hire and
deploy skilled contract specialists as temporary federal employees, ensuring both that the US.
government has the necessary capacity and that the necessary personnel are federal employees Gi.e.,
not themselves contractors).

increase Transparency and Accountability
A standard complaint voiced by Congress, inspectors general, the press and the Commission on
Wartime Contracting revalves around the lack of transparency and accountability in the ES&R

contracting process. This opacity has fed to poor management and glaring inefficiencies: as of
December 2009, federal auditors had identified nearly a billion dollars in wasteful spending in
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Afghanistan contracts.'® Various factors exacerbate the difficuities of monjtoring contract
performance, including the multitude of contracts awarded, the relatively small staff that monitors
them and the fact that contracting officers are often located far away from the area in which services
are actually provided,

A number of measures have been taken in recent years to address this problem. DOD now provides
Congress with periodic reports on the contractors and subcontractors it employs. The Army trains and
deploys CORs to sites wherg contractors are providing services in order to ensure on-the-ground
maonitoring.”” The U.S. government has also attempted to centralize responsibility for contractor
oversight at the country level. In Afghanistan, for example, the Coordinating Director for Development
and Economic Assistance in Kabul is tasked with reviewing each contract and ensuring its compliance
with U5, standards and strategy.’®

Another major step forward was the establishment of the Synchronized Pre-deployment and
Operational Tracker (SPOT) system in January 2007, SPOT was designed to serve as a unified database
for contingency contractor and contract services information. Although SPOT plays a useful role in
aggregating information for better contractor management and oversight, there are still areas in
which it falls short. GAO continues to report that many information fields in SPOT are left unfilled
because agencies differ in their interpretations regarding which contractor and subcontractor
personnel must be entered into the system, leading to important knowledge gaps.”® In addition, wide
discrepancies have emerged between the counts offered by SPOT and by the CENTCOM Quarterly
Census. DOD, which conducts a manual count to track contractor personnel, regards the census as
more accurate than SPOT, while GAQ has found shortcomings in both systems. In one recent
example, a 19 April 2010 SPOT report identified 32,000 contractors working for DOD in Afghanistan;
meanwhile, the Quarterly Census found 107,0002° Agencies continue to use a variety of other systems
- many of which are ad hoc - to obtain information on contractor personnel and contracts,
undearmining the utility of SPOT as a centralized database. This patchwork of practices must be
integrated in order to establish SPOT as a fully effective contractor monitoring tool.

The Secretary of Defense, in coordination with the Secretary of State and the USAID Administrator,
shouid:

»  Establish uniform standards across agencies and ES&R contract type for consistency and
consolidation of data. This standardization should include finalizing and standardizing the SPOT
system and issuing identical directives to DOD, State and USAID regarding the information each
must input into the system, To bolster the fidelity of this data, COs should rely not simply on firms’
reported employment figures but also confirm such reports in site visits,

»  Further integrate auditors into the contracting process by making wider use of co-located auditors
at large ES&R contracting firms.
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*  Improve accountability and monitoring of subcontractors, which account for 70 percent of the
contracting workload, by revising regulations to allow government contracting personnel to
demand more transparency in subcontracted projects.

*  Establish enhanced mechanisms for planning, executing and monitoring Commander’s
Emergency Response Program projects.

»  Establish a future baseline ratio of government contracting personnegl {e.q., investigators, COs and
CORs) to contractors to help ensure adequate oversight in future contingencies.

» Include clauses in ES8R contracts that require contracting firms to enforce rules governing
behavior that impacts the overalt U.S. mission, beyond the narrowly construed completion of their
contracted activities.

The Secretary of State and the USAID Administrator should:

= Develop a quarterly census to track the number of contractors in contingency operations, similar
to the one used currently by U.S. Central Command, until the SPOT system proves a refiable source
of contractor information.

The Administration, together with Congress, should:

*  Establish a permanent, independent inspector general that would (as SIGIR and SIGAR do today in
Irag and Afghanistan, respectively) provide audit, inspection and investigation services for ES&R
contracting in contingency environments. This inspector general should possess the authorities
enumerated in the Inspector General Act of 1978,

Increase Scrutiny of ES&R Contractors

Congress, the press, government watchdog groups and others have focused to a large degree on the
actions of private security contractors, Though they comprise the vast majority of U.S. contractors in
hostile environments, and receive the bulk of taxpayer dollars expended on contingency contracting,
ES&R contractors have received much less scrutiny. This phenomenon adds to the perceived Jack of
transparency in dealing with contractors on the battlefield and should be altered in order to enhance
transparency and accountability; illuminate contractor wrongdoing; uncover further instances of
fraud, waste and abuse; and highlight those firms and contractors that perform at a high level.

Congress, the media, government watchdog groups and the Commission on Wartime Contracting
should:

* Increase the amount of attention, time and resources dedicated to examining £ES&R contractor
conduct in America’s overseas engagements. In so doing, these groups might draw on the effective
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example set by the Special Inspector General for Iraq Reconstruction. Such examinations should
focus on, among other factors, contractor misconduct; fraud, waste and abuse in the contracting
process (both on the governmental and contractor sides); and whistleblower allegations. At the
same time as they point out these negative factors, they should highlight thase contracting firms
that are properly and efficiently performing a variety of tasks for the United States.

Improve the Legal and Requlatory Framework

Nine years after the commenceament of hostilities in Afghanistan, and seven years after the war in frag
began, the legal framework governing the use of ES&R contractors in hostile environments remains
patchy and even ambiguous in some areas. One reason for this is the generally improvised approach
Congress and two administrations have taken 1o codifying law in this area, coupled with a belief in
some quarters that the role of contractors in future contingencies will be - or can be forced to be~
seriously diminished. Because, as explained above, this is unfikely, it is vitally important to establish a
clear statutory and regulatory framework in which contractors aperate and are subject to stronger
oversight. Such a framework should resolve jurisdictional issues for all contractors working for the US,
government, including American citizens, host-nation citizens and third country contractors, In
addition, it is essential to educate contractors and government workers about their legal rights and
obligations and to provide the government personnel necessary both to ensure compliance and
handle violations.

The Department of Defense General Counsel, together with the Department of Justice, should:

»  Clarify how the various laws that potentially apply to ES&R contractors in theater - including the
Military Extraterritorial Jurisdiction Act, the Uniform Code of Military Justice, the Special Maritime
and Territorial Jurisdiction (SMTJ), host-nation law (including any Status of Forces Agreements)
and international law - interact to create obligations for or jurisdiction over private contractors.

»  This should include clarifying the laws and jurisdiction relevant to third-country nationals
employed by both contracting firms and subcontractors,

» It should also include engaging with America’s partners, and with NATO allies in particular,

to ensure a common coalition view of the ways in which host-nation law and international
law apply to private contractors.

The White House, the Secretary of Defense and the Attorney General, together with Congress, should:
«  Amend MEJA to unambiguously cover all ES&R contractors working for the U.S. government in

theater and remove the provision limiting MEJA jurisdiction to only those contractors working in
support of the “mission of the Department of Defense” overseas.
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o increase the number of Defense Criminal investigative Service (DCIS) special agents in lrag and
Afghanistan in order to enhance DOD's ability to investigate wrongdoing by contractor personnel.

s Establish in the Department of Justice a unit - a portion of which could be located in theater -
dedicated to investigating and prosecuting any crimes committed by contractors in violation of
MEJA, the Foreign Corrupt Practices Act or other refevant laws, This unit should work, when
appropriate, in cooperation with DTS,

+  Establish a new, streamiined contingency Federal Acquisition Regulation that reduces the
enormous amount of regulations contained in the current FAR and its laborious requirements
before a contract can be cancelled, The contingency FAR should include an automatic waivers
process and should attempt to achieve a better balance between preventing fraud, waste and
abuse and providing the flexibility and speed necessary to carry out contracting in a hostile
environment,

% The contingency FAR should establish protocols for coordinating among agencies on
decisions related to ES&R contracting in theater.

» The contingency FAR should establish a framework that actively encourages the sharing of
contractor information among agencies and U.S, government personnel including
ground commanders) in theater.

ES&R contracting firms should:
= Ensure that senior managers and in-theater supervisors are familiar with relevant U.S. and focal
taw, Status of Forces Agreements, the law of armed conflict and the applicable rules of

engagement,

s Precisely define the way in which legal obligations and rules of engagement apply to thelr
contract employees, including local nationals.

The U.5. government should:

«  Press for wider international adoption of the Montreux Document and initiate other efforts to
clarify the status of private contractors under the law of armed conflict.

Raise Standards Among Contractors

Just as the government must reform the way it handles ES&R contracts, so too should contracting
firms and individual contractors bear responsibility for effecting change. Contractors working inthe
service of the U.S. government must be pressed to eliminate waste, fraud and abuse; hold their
employees to the highest ethical and professional standards; and ensure that their employees are
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adequately trained and prepared for the unique demands of ES&R contracting in hostile
environments. Where contracting firms are reluctant to carry out these responsibilities individually or
in concert, the government should demand reasonable efforts to fulfill them as a condition of US-~
issued contracts.

ES&R contracting firms should:

»  Enforce existing rules that require key employees (such as those who will carry weapons or are
likely to see hostile fire) to have basic training in the law of armed conflict (e.g., the Geneva
Conventions) and the rules of engagement for a particular theater of operations.

+  [nstitute enhanced vetting procedures for third-country and local contractors to ensure that those
with criminal pasts, a history of human rights violations or connections to enemy forces are
prevented from obtaining employment,

+  Establish a trade association that includes as members firms specifically engaged in ES&R
contracting {as opposed to private security contracting). Such an association should:

» Establish an accreditation program and licensing standards for firms.

» Serve as an interlocutor with the government on ES&R contracting issues.

Establish a database of contractors working for licensed firms and put into place a process
_ for receiving and investigating complaints,

W

» Promulgate education and training guidance for contractors working for member firms.

» Encourage the development of, and participate in the design of, an international code of
conduct to which firms, both American and foreign, may voluntarily commit and which
spells out specific repercussions for severe violations,

«  Work with Congress, the Secretary of Defense, the Secretary of State and the USAID Administrator
to establish and mandate compensation mechanisms for victims of contractor abuse.

Clarify the Proper Roles of Contractors in Conflicts

One of the most passionate debates in the area of contingency contracting revolves around what
activities are, or are not, "inherently governmental.” The term seeks to draw a stark line between tasks
and behaviors that can be legitimately contracted out and those that cannot. In reality, such a clear
delineation is often difficult to establish. There currently exist various instances of contractors carrying
out precisely the sorts of tasks that many would deem to be “inherently governmental,” including
providing security, conducting interrogations of enemy prisoners, maintaining weapons and
coordinating the efforts of other contractors. An alternative approach would have the government
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determine, in advance, those areas it seeks to avold contracting out as a matter of policy but also leave
open the possibility of tegally employing contractors in the same positions during times of crisis. This
report proposes a hybrid to resolve the “inherently governmental” conundrum: the government
should define as "inherently governmental” those areas in which there is sorne consensus and mave
toward a “core competencies” approach in areas where there is not.

Congress should:

»  State in law any specific activities that it deems “inherently governmental.” It has already
designated offensive combat operations and direct contractual oversight as such, and should
expand the list to the degree that Congress can agree on enumerated activities.”

The Office of Management and Budget should work with Congress to:

»  Move toward a “core capabilities” approach to activities not specifically deemed by Congrass to be
inherently governmental. Such an approach would focus on the functions the U.S. government
should possess and maintain, rather than debate internally over which are inherently
governmental,

= Address structural and institutional factors that make hiring temporary federal workers (e.g.,
contracting officers as part of a surge capacity during a contingency operation) more difficult. The
factors addressed should include existing disincentives that discourage qualified contracting
personnel who have left government to returm to it, such as prohibitions against retaining
government pension payments while returning to temporary government service.

Congress should:

«  Require the executive branch to carry out comprehensive cost analyses that compare the costs of
contracted services with the costs of the same services provided by government personnel.

Integrate the Role of Contractors into Policy and Strategy

Until now, discussions on the role of contractors in conflict have emerged in a largely ad hoc fashion,
often in reaction to news stories highlighting their mistakes. While numerous statements and reports
have noted the indispensable nature of contractors in future U.S. engagements, this has not directly
wranslated into a policy discussion of the optimal features of a contracting force working alongside the
military, diplomatic corps or USAID officials, As described above, the increasing use of private
contractors has deep and widespread implications for American foreign and defense policy. The U5,
government must adopt a strategic view of the role of contractors and actively integrate them into
planning mechanisms to ensure thelr systematic, effective and lawful deployment in future conflicts.

The Secretaries of Defense and State, together with the USAID Administrator, should:
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= Establish an interagency process to determine the possible foreign policy implications of
contracting with particular third-country nationals (e.g., employing contractors whose nationality
and presence in a combat zone would provoke political sensitivities).

* Increase contracting coordination among International Security Assistance Force partnersin
Afghanistan and ensure that the role of contractors is considered in NATO policy decision making.

*  Further integrate the role of contractors in strategic-level guidance, military doctrine and
diplomatic strategy. Such efforts should include:

» Ensuring that all aspects of ES&R contracting are considered in the formulation of the National
Defense Strategy, the next QDR and future field manuals and joint publications, as well as
other relevant tactical and operational level manuals,

% Ensuring that all aspects of ES&R contracting are considered in the development of the
Quadrennial Diplomacy and Development Review {QDDR).

Integrate Contractors into Command and Control

Various hurdles have prevented the fully effective integration of contractors info existing command
and control structures, Commanders and officers have reported not knowing even basic facts about
the contractors operating in their areas of responsibility, such as their numbers and their missions.
Knowledge of the rules governing these contractors can be equally scarce. Private security contractors
generally operate outside the chain of command and the relationship between commander and
contractor is sometimes unclear, Communication failures between commanders and contractors
sharing an area of responsibility compound the problem; in Fallujah in 2004, for example, the Marine
unit based just outside the ¢ity did not find out about the attack that killed fouwr Blackwater contractors
until it was reported by journalists.’

in addition, both pre-deployment training and the development of operational and contingency plans
generally take place without adequate appreciation for the role of contractors on the battiefield.
Training often includes individuals playing every role but contractors, and operational plans - while
they now take into account the role of contractors - still tend to be developed without adequate
consultation with contractors or with fully developed plans for their use on the battlefield.

The Secretary of Defense should:

«  Ensure that operational and contingency plans take into account every aspect of contractor
support by:
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¥ Expanding Annex W, which contains information on the numbers of contractors required for a
military operation and the tasks they will perform, and ensuring that it contains relevant and
adequate detail,

»  Requiring that other functional annexes identify contracted support requirements.

>  Identifying probable transition points at which government employees will cede functions to
private contractors or vice versa.

= Consult with contractors during the military’s mission planning process, to the extent that the
mission will rely on contractor support. This process should include ensuring that commanders
know ~ before they deploy - the number of contractors they will encounter in an area of
operations and the services these contractors will provide.

= Require military staffs to establish contracting planning cells to:

> Determine the precise roles contractors will play in a given operation.
»  Develop contingency plans for the possibility that a contractor either fails or is not permitted
to perform a service as specified in a contract.

= Integrate contractor roles into pre-deployment training and war games. This should include
issuing the joint policy document mandated by Congress in 2008 and ensuring that it includes
guidance for the inclusion of contractor roles in all facets of training,

Change the U.5. Government’s Culture of Contracting

A change in the culture of DOD, State and USAID with respect to contracting is long overdue. As one
report noted, the Department of Defense has demonstrated an “inability to institutionalize operational
contract support by accepting contractors as an integral part of the total force Yet DOD may be the
agency that has become the most comfortable with contracting out functions that until recently were
performed largely by government personnel. In the State Department in particular, familiarity with
contractors is sparse and there are few incentives for skilled personnel to move into contracting rofes.
Only a continued cultural shift in the way the three agencies view ES&R contracting - a shift that leads to
changes in training, education, doctrine and planning - can lead to necessary change.

The Secretaries of Defense and State, together with the USAID Administrator, should:

Provide clear incentives, including financial bonuses and promotions, to skifled employees who
take on key contracting duties,

Encourage employees in the field to become familiar with managing and communicating with
private contractors, This should include promoting communication between military personnel
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and contractors o the hattlefield and interaction between relevant State Department and USAID
personnel {e.g., officials serving on Provincial Reconstruction Teams) and contractors.

Harvest And Apply Lessons Learned

The lessons learned in frag and Afghanistan constitute one of the most expensive educations in
American history. Only over a number of years has the United States begun to get a handle on the
broad implications of its reliance on great numbers of contractors to carry out missions in hostile
environments. As this report attests, that work is hardly done. The United States should net
compound its problems and mistakes by forgetting these lessons learned in thelr wake.

The Secretaries of Defense and State, together with the USAID Administrator, should:

*  Establish a contingancy contracting lessons-learned center to collect, process and disseminate 2
history of past contracting experiences and the lessons that can be drawn from them, This center
should attempt to capture lessons learned that apply not only to the employment of contractors
by the Department of Defense but also by the Department of State and USAID.

Conclusion

The U.S. government and its contract employees have been thrust together as partners in a shared
endeavor, the scale, cost and duration have taken nearly all observers by surprise.

Private contractors now represent an enduring feature of American conflicts, stabilization operations
and reconstruction effarts. in light of changes in business practices, the provision of government
service and the character of modern warfare, this surprising circumstance is unlikely to change. The
reality is that America’s reliance on private contractors is not likely to fade, and it is time for the United
States to adapt to this new way of war.

Nine years after America's initial engagement in Afghanistan, and seven years after the U.S. invasion of
Irag - and with continuing American commitments and interests across the globe - action is long
overdue. America's national security policy demands new ways of organizing, managing and
overseeing the use of private contractors in overseas engagements. It requires new standards and
new levels of oversight at home, 1t means thinking hard about what tasks should be outsourced and
which should not. And it entalls a greater understanding by policymakers and the American public of
the role that the private sector has come to play in current and future engagements,

This testimony aims to draw together the most salient issues surrounding the use of contractors in
American conflicts and chart a path forward, Taken together, the recommendations outlined above
would reform, rationalize and improve the process of employing private contractors in ES&R roles.
The government, the military, the contracting community and ultimately the American people will
benefit from reform of the ES&R contracting system that ensures the private sector’s role in American
engagements aligns firmly with our nation’s interests and values.
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* This figure is based on three sources: Department of Defense, Cantractor Support of U.S. Operations in USCENTCOM AQR,
Irag, and Afghanistan, USCENTCOM Quarterly Census T Quarter FY2010, http//www.acg.osd.mil/log/PS/hot_topicshmi;
General Ray Odierno interview with Fox News Sunday (18 Aprit 2010) stating that there are currently 95,000 U.S. troops in
frag; and John J. Kruze!, “Afghanistan Troop Level to Eclipse trag by Midyear,” identifying 83,000 U.5. military personnel in
Afghanistan {24 March 2010), http//www defense.gov/news/newsarticle aspx?id=58461,

* Congressional Budget Office, Contractors’ Support of U.S. Operations in frag {August 2008} 12,

*bid: 1.

1bid. From 2003-2007, the Department of Defense awarded contracts totaling $76 billion, whereas the U.5. Agency for
international Development and the Department of State obligated $5 billion and $4 billion, respectively, During this period,
75 percent of DOD contracts were obligated through the Army,

¥ Government Accountability Office, Contingency Contracting: DOD, State, and USAID Contracts and Contractor Personnel
in fraq and Afghanistan (October 2008): 20, 29, 34.

¢ James Glanz, “New Fraud Cases Foint to Lapses in Iraqg Projects,” New York Times {13 March 2010},
http:/fwww.nytimes.com/2010/03/14/world/middieeast/14reconstructhtml; Special Inspector General for Afghanistan
Reconstruction, Quarterly Report to the United States Congress {30 April 2010}

7 Congressional Budget Office, Logistics Support for Deployed Military Forces {Octaber 2005): xiii, 38.

8 Government Accountability Office, Military Personnel: DOD Needs to Improve the Transparency and Reassess the
Reasonableness, Appropriateness, Affordability, and Sustainability of its Military Compensation System, GAO-05-798 (July
2005).

? Congressional Budget Office, Logistics Support for Deployed Military Forces: xi-xit,

9A conversation one of the authors had with a U.S. senator suggests that, at least amaong supporters of the provision in
Congress, there exists confidence that its constitutionality will be upheid.

i Office of Management and Budget, “Work Reserved for Performance by Federal Government Employees,” Federal Register
{31 March 2010).

2 ibid: 16196-16197.

I Several observers have offered two potentially useful principles that might underlie any determination of what activities
should be considered core competencies, Under these principles, core competencies are those activities which, if removed,
would clearly lead to mission failure, and those which if performed by contractors would pose significant tegal complications.
An additional consideration is the desire to avoid lost skill sets; if the U.S. government outsources a function, it may risk losing
the capacity to carry out the activity at any point without contractors.

% Among other steps, DOD has issued doctrine in the 31 March 2010 "Operational Contract Support Concept of Operations”
establishing an Army Contracting Command and establishing a Joint Theater Support Contracting Command for
contingency-spacific contracts in irag and Afghanistan.

T Secretary of Defense Robert Gates stated that DOD intends to hire an additional 9,000 defense procurement professionals
by 2015, including 2,500 auditors at the DCAA, This cadre will have responsibility, however, for procurement across the
spectrum, not only for ES&R contracting. See DOD News Briefing by Secretary of Defense Robert Gates (6 April 2009).

% Opening statement by Senatar Claire McCaskill before the Subcommitiee on Contracting Oversight, US. Senate
Committee on Homeland Security and Governmental Affairs (17 December 2009},

T Edward M. Harrington and Jeffrey B, Parsons, Statement before the Subcommittee on Contracting Qversight (17 December
2009).

" Dan Feldman, Remarks before the Subcommitiee on Contracting Oversight, U.S. Senate Committee on Homeland Security
and Governmental Affairs (17 December 2009).

7 Government Accountability Office, Warfighter Support: Continued Actions Needed by DOD to Improve and Institutionalize
Contractor Support in Contingency Operations GAO 10-351T:17,

# Department of Defense, Contractor Support of U.S. Operations in USCENTCOM AOR, traqg, and Afghanistan, USCENTCOM
Quarterly Census 1% Quarter FY2010 and Synchronized Predeployment and Operational Tracker {SPOT), "Weekly SPOT
numbers for DOD, DOS, USAID, and Other” {19 April 2010).

1 peter Singer, Can't Win with ‘Em, Can’t Win Without 'Em: Private Military Contractors and Counterinsurgency, (Washington:
The Brookings Institution, September 2007): 13-14

# Government Accountability Office, Warfighter Support: Continued Actions Needed by DOD to improve and Institutionalize
Contractor Support in Contingency Operations GAD 10-551T {17 March 2010): 26-7.
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 Contracting in Conflicts: The Path to Reform

When our nation goes to war, contrac-

tors go with it The 2001 invasion of
Afghanistan, together with the March 2003
invasion of frag, saw an increase in the sive
and scope of contracted support on the bat-
tlefield that is, as the Congressional Budget
Office {CBO) has stated, “unprecedented in
U.S. history.” In both Iraq and Afghanistan
today, there are more private contractors
than US. troops on the ground. Yet the
system within which this contracting takes

place has not canght up with the new reality.

As America’s dependence on expeditionary
contractors in conflicts or stabilization and
reconstruction efforts is likely to continue,

the need for reform is pressing. The time to

actis now.

A new report by the Center for a New

American Security (CNAS) looks

closely at what we call Expeditionary,
Stabilization and Reconstruction (ES&R)

contractors - thase service contrac-
tors, most of whom are employed by
the Defense Department, the State
Department, or USAID, who are work-
ing in hostile environments, To adapt

to the new reality, the U.S. government
must embark on a path of ambitious
reform that will require an expansion of

the government's contracting workforee;
a coordination mechanism within the
executive branch; greater scrutiny of con-
tractors, more transparency and clearer
standards; a strategic view of the roles of

contrac n American operations; a
change in culture within the government;
and new laws and regulations under

which contractors will operate.

dding the Workforce

Given the explosion in the volume and
scale of contracts in recent years, and
the degree to which American opera-
tions have become dependent on them, it

is

itical to grow the government con-
tract workforce, The need for increased
numbers of able government personnel
familiar with contracting issues, inchud~
ing contracting officer representatives,
auditors and investigators, goes well

ing the number of
cantracting officers based in Washington
and overseas. The departments must

beyond simply incre

actively work to improve the skills and
elevate the rank of personnel involved in
contract management and oversight. The
Department of Defense, State Department
and LS. Agency for International
Development should significantly increase

the number of qualified contracting
personnel responsible for ES&R contract-
ing, including in current operational
theaters. Only by expanding the quantity
and quality of the government’s human
infrastructure will the majority of other

necessary reforms be possible.

Coordination Mechanism

within the Executive Branch
Coordination is key to everything
the United States seeks to achieve via

contingency contracting. Despite the

years - and tens of billions of dollars
- spent, the approach to contingency
contracting remains fragmented and
ad hoc. As a result, it is imperative to
improve coordination among policy-
makers, program officers and federal
contracting personnel, and also among

New American



88

the agencies. The best course involves
increasing the contracting capacity at
DOD, State and USAID and estal
ing a formal (but relatively straple)

interagency coordination mechanism,
This effort should

Hude expanding
the current DOD Office of Program
which is located in the Office

Suppor
of the Undersecretary of Defense for

Acquis
Similarly, the State Dey
should expand its Office of Logistics

on, Technology and Logistics,

riment

nagement inte a new Bureau of
Contingency Contracting located under
the Undersecretary for Management
and USAID should either direct that

its Bureau of Democracy, Conflict and

Humanitarian Assistance develop a spe-

cific expertise in ES
pm\'ide guidan(c 10 wgimm bureaus or

<R contracting and

establish a separate contracting-focused
bureau. All three offic
a Senate-confirmed Assistant Secretary-

hould be led by

tevel official who coordinate regularly on
contracting policy,

areptey
and Cles
An area of particular concern among

e h

c Srandards

public officials and concerned citizens
has been the degree of fraud, waste and

abuse linked to reconstruction ope
provided ser

tions and contrac

in Iraq and Afghanistan. The post-
invasion reconstruction environments
in both countries represent the largest-

ever markets for private contr
firms; through March 2010 Cong
had appropriated 53 billion dotlars for

tar fora
New American
Security

hike Dees
Logistics

feft), fot supervisor, Marine Corps
ymand Forward) Retrograde Lot
rine where he should park his tacti-
cal vehicle during a transfer of equipment at
thie MCLC (Fwdd) Retrograde Lot in Camp Al
Tegaddum, frag, March 2009,

{GUNNERY SGT. KATESHA WASHINGTON /US.
Marine Corpsl

construction o Iraq and 51 billion dol-
ars for reconstruction in Afghanistan
{President Obama h
an additional 20 billien dolars to fund
struction in Afghanistan). The

1ce requested

res

Secretary of Defense, the Secretary of
State and the USALD Administrator
should establish uniform standards

across agencies and ES&R contract type
for consistency and consolidation of
data, improve transparency of subcon-
tractors, establish a permanent inspector
R

contracts that require firms to enforce

general, and include ¢ s in B

verning behavior that impacts
all US. m

~
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The unprecedented numbers of private
contractors on the battleficld and the
vast scope of their activities pose special
dilempas in command, coordination and
pline for the US. military, Despite

di
efforts 1o align the conduct of contrac-
tors with that of military personnel, these
relationships remain poorly defined.
Contractors are not in the chain of com-

mand; they are now, however, subject

to the Uniform Code of Military Justice
(UCM]), albeit only under certain cir-
cumstances and not to the entive Code.
“Today and in the futare, properly mar-
shalling the collective activities of private

contractors will be critical to a com

lity to a

on. For an institution that relies on

manders

complish his or her

private contractors to an unprecedented
s, DOD

stra-

degree for its operational suce

should give their role much mor
tegic thought. The Secretary of Defense
should consult with contractors during
the military’s mission planning process,
to the extent that the mis
contractor support, The milttary should

of contractor

on will rely on

include the expected role;
in operational plans and predeployment
training, and fncorporate comtracting
issues into professional military education
courses.

s

How Amerfea deals with ES&R con-

tractors carties broad foreign policy

implications. This is true most obvio
in the wars in which the United States is
engaged. Yet there appears to be insuf-

ficient deliberation within the State

Security

Department about the foreign policy
implications of contracting decisions
made af the corporate level, both on State/
USAID funded contracts and on DOD
contracts. Through leg
norms of behavior established in the

sgal precedents and

course of current wars, U.S. employment
s could shape the way that

of contr:

current and rising powers conduct future
wars. The U5, should encourage the
development of an intermational code of
conduct for contractors, clarify the ways
in which international faw applies to
contractors, and coordinate with coalt

tion partners on legal and policy decisions

regarding contracting.

Laws and Beguiations
framework governing ES&R

The lega

contractors in wartime is complicated,
featares overlapping jurisdictions and

is somewhat ambignous, Contractors

working for the United States can be
untable for crimes commit-

eas under af least two domestic

held a
ted over

American laws. Further complicating

the legal picture,

&R contractors may

also be subject to foreign law. The legal

status of contracto
try, depending on the jurisdiction and
any agreements in place between the

United States and the host-nation gov
ernment. The Department of Defense,

rogether with the Department of Justic
should clarify how the various Jaws
that potentially apply to ES&R contrac
tars in theater - including the Military
Extraterritorial Jarisdiction Act (MEJA),
the Uniform Code of Miitary Justice
1), the Special Maritime and
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Territorial Jurisdiction (SMTJ), host-
nation law (including any Status of
Forces Agreements) and international
law - interact to create obligations for

or jurisdiction over private contractors.
The Congress should amend MEJA to
unambiguously cover all ES&R contrac-
tors working for the U.S. government in
theater and streamline acquisition regula-
tions that govern U.S. service contracting
in hostile environments.

The “Inherently Governmental”
Conundrum

U.S. law has long aimed to protect the
core functions of government by prohibit-
ing anyone other than federal employees
from performing such tasks. Today, while
there appears to be a rough consensus
that there are some functions so intrinsic
to the nature of American government
that they should never be outsourced,
there is little or no consensus about
precisely what those functions are. The
government should define as “inherently
governmental” those areas in which there
is some consensus and move toward a
“core competencies” approach in areas
where there is not. Such an approach
would focus on the functions the U.S.
government should possess and maintain,
rather than debate internally over which
are inherently governmental.

Conclusion

The U.S. government and its contract
employees have been thrust together as
partners in a shared endeavor, the scale,
cost and duration of which have taken
nearly all observers by surprise. The real-
ity is that America’s reliance on private
contractors is not likely to fade, and it is
time for the United States to adapt to this
new way of war, This report aims to draw
together the most salient issues surround-
ing the use of contractors in American
conflicts and chart a path forward. Taken
together, the recommendations contained
in this new CNAS report would reform,
rationalize and improve the process of
employing private contractors in ES&R
roles. The government, the military, the
contracting community and ultimately
the American people will benefit from
sweeping reform of the ES&R contracting
system that ensures the private sector’s
role in American engagements aligns
firmly with our nation’s interests and
values.

The Centerfora New American Security
ASY indapendent and nonpartisar
researchvinstitution dedicated (o
developing strang pragivatic and

pled national vand:defense

policies that promote and protect American.
titerests and val
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T
contracting have become s

ars and

Nl
evious policy issues in
both Iraq and Afghanistan, and they will continue
to be so wherever American power is projected
abroad, In clear pr

s report could not be timelie

¢, the report’s authors identify
a host of important policy challenges generated
by Amer

@s current contracting practices that
demand our immediate attention and offer many
creative recommendations for confronting those
challenges head on,

call

Stabilization and Reconstru

plosion of what the antho

peditionary an
(ES&R) contracting - contracting in conflict envi-
rorments - is a pisce of a much larger puzzle that
amounts to a stealthy whole-

ale paradigm shift
in the core business of American foreign policy.
As Thave chroni

d elsewhere, contractors quietly
have become prominent across the so-called three
D of defense, diplomacy, and development, as well
as in homeland security. In all of these realms, the
mjority of what used to be the exclusive work of
government has been outsourced to private actors,
both for-profit and not-for-prof

. Contractors
nmen and women in
an. In the development realm,

today sutnumber Americ
fraq and Afghanis
contracts and grants have become the principal
vehicle for American efforts to help others help
themselves. These changes are not the resuit of

partisan politics; Democrats and Republicans altke
embraced the privatization imperative. Thus, while
no one consciously planned it, much of the envi-
sioning and execution of American objectives is
today in private hands.

The reinvention of government business has not
been confined to ULS, foreign policy institutions.
To cite just one telling statisti

¢, the federal govern-
ment had the same number of full-time employees
in 2008 as it had in 1963, Yet the federal budget, in
real terms, more than tripled in that same period,
That gap reflects the increased prominence of

contracto

P

he longstanding debate over the

of government thus takes on different dimensions;
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government can be big in terms of the amount of
woney it spends but small in terms of the number
of people it directly employs to manage that spend-
ing. In such a world, to quote President Obama’s
inaugural address, “the question... is not whether
our government is too big or too small, but
whether it works.” The employment of large mum-
bers of contractors ies benefits. For instance,
by circunventing the downsides of bureaucracy,
contracting can facilitate innovation, efficiency,
and flexibility in government operations.

But all of the potential problems that can accom-
pany privatization are exacerbated when the work
must be done beyond America’s borders, Fraud,
waste and abuse are more difficult to contain ina
war zone, Legal and regulatory challenges loom
arge. Despite these risks, the new normal for
policy will continue to involve a multi-sector work-

force of public and private actors. The challenge is
to ensure that this blended workforce serves the
interests of the American people rather than the
self-interest of special interests.

While the need to expand government capacity in
the right places is a recurrent theme in the pages
that follow, it bears mention that simply in-sourcing
whatever is easiest to in-source will not address the

serious problems identified in this report. Justas

it matters what tasks government chooses to out-
source, it matters what tasks government chooses to
bring back in-house. We do not need in-sourcing;
we need smart-sourcing that can restore proper gov-
ernment oversight while harne

ng the energy and
inittative of the private sector for the public good.

“Contractors in Conflicts” ably presents a smart-
sourcing approach for contractors in conflicts and
maps the reforms we need to get ES&R contracting
right. Those reforms all require striking a balance
between the innovation, energy, and efficiency

that private sector involvement can bring and the
requisite oversight to ensure that market energy is
properly harnessed to American interests, Smart-

sourcing means building government capacity for
effective management of the multi-sector workforce.

Smart-sourcing also means identifying tasks that
should never have been putsourced and bringing
those back in-house through what the authors calla

“core competencies approach.”

A key ingredient in Improving performance across
the board will be unprecedented transparency.
OMB efforts to improve contracts and grants

data quality, as well as the further development

of USAspending.gov to include subcontracts and
subgrants are steps in the right direction, as is the
administration’s Open Government Initlative,
Transparency and accountability are critical

alues in a smart-sourcing orientation, and U.S.
anti~corruption efforts abroad will have enhanced
credibility when the United States is perceived

o be upholding the same values at home, When
so much of government is outsourced, whole of

¢ all the more
imperative, and the information-sharing that
increased transparency delivers encourages unity
of effort.

government approaches grow onl

Lo the past, contracting has been perceived and
treated as a peripheral issue, yet as the authors
make eminently clear, this perception and practice
must not continue. No less than the very effective-

ness

of American foreign policy and our military
operations are at stake in getting ES&R contracting
right. T appland CNAS for tackling this weighty
issue in such an insightful way and hope that this
report generates the s

vious debate it deserves.

Allison Stanger is the Russell Leng '60 Pr
International Politics and Economics at Middlebury
College and the author of One Nation Under
Contract: The Quiseurcing of American Power and
the Future of Foreign Policy (Yale, 2009).
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When our nation goes to war, contractors go with
it. In both Iraq and Afghanistan today, there are
more private contraciors than US. troops on the
ground,! This state of affairs is likely 10 endure.
Now, and for the foreseeable future, the United
States will be anable to engage in conflicts or
reconstruction and stabilization operations of
any significant size without private contractors.
Changes in busine.

ss practices, the provision of
governruent services and the character of modern
conflicy, together with limits on the size of the
o military, diplomat
s, are driving the :

nd development

e and scope of expedition-
cting to unprecedented proportions.

g nt reduction in Americe
international commitments and perceived global
interests, the employment of private contractors in
future American conflicts i

s here to stay,

The sy;
place has not caught up with the new reality.
Tens of billions of taxpayer dollars committed

stemn within which this contracting takes

to contracts in Trag and Afghanistan have been
implemented with little oversight. Contracting
companies themselves crave clearer guidelines. The
roles of contractors remain incompletely integrated
into the conduct of American operations. The legal
framework within which contractors work remains
cloudy. And there have been serious allegations of
harm te both local civi

ians and U8, personnel as &
result of contractor malfe:

SanCce.

To adapt, the U8, government must embark ona
path of ambitious reform that will require new laws
and regulations; an expansion of the government’s
contracting workforce; a coordination mechanism

within the executive branch; greater serutiny,

more transparency and clearer standards; a stra-

tegic view of the roles of contractors in American
operations; and a change in culture within the
government.

As an initial step, the U.S. government must

understand and then rethink how contractors are
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emploved in contingency enviromments. The vast

majority of contractors work fo
of Defense (DOD), the State Department and

the U8, Agency for International Development
{USAID), and they perform a host of key tasks

the Department

. efforts overseas. These tasks

vary widely and include such areas as log

transport, linguistic support, security, weapons
systems maintenance, construction, intelligence
analysis, local security force training and agricul-
tural technical assistance.

“Thus far, efforts to understand the contracting
phenomenon bave been Hmited in two
First, mo

ucial way
st media, congre:
tion focuses on the activit
contractor {FSC) firm

ional and public atten.
of p
uch as Blackwater (now

known as Xe Services) that employ armed personnel

tvate security

1o protect private property, assets ansd individuals?

Yet while the activities of such PSCs have some

times fed to flashpoints in American conflicts - as
when the killing of four contractors in Fallujah,

irag, in 2004 sparked a U.S offensive into the city,
and in 2007 when contract workers allegedly shot

3t civilians in Baghdad’s Nisour Square - these
episodes and others like them tell just a small part
of the big

ger story of contracting on the battlefiel
Private security contractors comprise roughly 11
percent of all contractors in hostile environmen
In Iraq and Afghanistan today, for example, DOD
enp! 100,000 and 107,000 contractors, respec-
tively, of whom on

148 are armed security

contractors.” Similaxly, the State Department and
USAID employ thous
fraction of whom handle security duties.

nds of contractors, only a

This reportlooks beyond the security providers to

address the great majority of service contractors
that handle duties other than security. While les:

eld their own set
nt oversight and

controven

of prablems - including insutfict

RNageny

adequate integration into opera-
tional planning and ambiguous legal status. Thus, in
order for the United States to succeed in current and
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futre engagements, it must establish new policies
and rales of the road ~ not only for armed security
contractors but also for the 85 to 90 percent of con-
tractors that carry out a wide array of other tasks.

‘The second limitation is the almost exclusive focus
of Congress, government wa

hdog groups and
other observers on fraud, waste and sbuse in Iraq

and Afghanistan, and on the government’s faiture

to properly manage contracts. The focus is abso-

Tutely nec ry: ensuring the proper stewardship
of American taxpayer dollars represents a critical
insufficient,

aspect of such investigations. But it is

Other facets of the rise of contracting also require

action. 'The extensive use of contracting has deep

implications not just for federal expenditures

but also for the ways in which the United States
accomplishes its missions in theater. In addition,
there are broader strategi
erations at play

foreiga policy consid-

s many of which have received only

scant consideration thus far. The very existence of
private contractors inserts a profit motive onto the

battiefield; their primary r

onsibility is not the
1filling the terms of
, the United States

national interest but rather fu
their contracts® In light of th

has a keen interest in properly marshalling the
activities of contractors in America’s combat, stabi-

{ization and reconstruc

ion operations.

“This report outlines a fuller range of issues raised

by expeditionary contracting and offers recorn-
mendations for how the United States - both the
government and the community of private con-
tracting fitms - can strike a balance among the
greater efficien

oris overseas; the versatil-
ity and flexibility requived in a rapidly evolving

support American mi
strategic envirenment; and the proper oversight,
accountability and transparency expecied by

American taxpayers. To put the phenomenon of

contracting in context, this report offers a brief
history of such contracting and examines the

emergence of its unprecedented scope and scale
today. Tt discusses fraud, waste and abuse in
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Fxpmiate(maa’y Mabei;zatmn and R@ms}stmctmn {ES&R}

Giventhe vast array of fune
“tions carried out by the private
sectorduring and after cons

S flicts, contraciors have often:

been grouped into three broad :

categorres

s Mmtavy provxder ﬁ{ms that
“provide arnmed security
assistance..

i Mxhtaryconsulrmg ﬁrms that i

provide training; assessment
i and ana[ysss
i Mﬂrtary suppor‘ﬁrms that
. conduct] ogisti ‘mtelilgence
and mamtenance servmes

o} descnbe compames i

 these three categories; ohsery-

ershave offered Various terms;
< including “expeditionaty

- contractors, ‘private millitary:
“companies’and "contingency:
- contractors.” Yet such terris
- are often either arbitrarily.

limiting or insufficient to con=" =

veythe tremendous'scape of

: ‘actlvst»es 128 WhiCh COMtraciors. :

Sare now engaged mcludmg
their stabxhzanon and recons
structionroles.

- Expeditionary Stabiliz,

For the purpqses of this
raport, we thergfore
proposeia iew term;

fon 5
and Reconstitict n(ES&R)

contractors? This term captures.

the universe of cotripanies and.
industries working insuppert -

{both during and afterico
batoperations) by providing

‘logistical and many othed kinds

of suppoert. Stability operations

contracting represents the fran-
sitional work that contractmg
industries carry outinorderto
“establish and maintain stability.
“inall or part ofanation-state,

usually insupport-of mil itaty.
operations, Reconstruction cons
tracting répresents the work:

~of private finmis:in building and

rebuilding physical infrastiue

‘ture'as well as political, social
~and economic infrastructure

=i some cases for years after:

: §S&R comractmg i oives

: advsse govemmem mxmstnes

<ot expeditionary oparationss - o

- tors And these two theaters
‘donot repre&ent theiotak:
Cof ES&R contracting taking

n unprecedented ‘amount:

vast number of diverse acti

* tlesin theaters amund t e

place todav. The Umted&tatesf :

‘continues to emiploy private
~contractors in Colombia, the

Balkans and atherlo :
to provide support similar to

‘those tasks required in Iraq

and Afghamstan I emp!oymg

“these unprecedented num--
“bers of ESBR cantractors, the.
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of moriey 1o procure the
services:And while much; If
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theend of hostilities. The'th

Deferseand Stateand the
Us Agency for !ntematcona!

Deve opment

Cicontractorsha
‘chief US: government agencies
‘thatemploy ES&R contrac:
forsarethe Departmems of
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amed Ut
Has been vital to the sticcess of
American missions; it hasalso
~provoked high visibility prob:

contracting and the costs associated with employ-
ing contractors, as well as military, foreign policy
and legal implications. it concludes by offering a
series of specific recommendations for reform.

‘The recommendations in this report will, if imple-
mented, go a long way toward reforming America’s

use of private contractors in hostile environ-
ments. The United States government now relies

on contractors in its overseas engagements but its
regulation, management and oversight of these
contractors has not kept pace. Since America’s
dependence on contractors is Hikely to continue, the
need for reform is pressing. The time to act is now.
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oA BRIEF HISTORY
OF E58R CONTRACTING

While the current use of private contractors in

hostile envir i d

may be unprec in
magnitude, the provision of ES&R-type functions
by contractors on the battlefield is not a modern
phenomenen. During the Revolutionary Waz, the
Continental Congres

sought support from vari
ous individuals and commercial enterprises for
engineering, food, transportation, medical and

carpentry services. General George Washington's
army, for example, employed contractors to a

with the Delaware River defense in 1777 and o
help dig siege fortifications in Savannah,

2.,

two years later.” Similarly, the Quartermaster
General contracted teamsters to transport sup-
plies and private citizens ferried soldiers across the
Chesapeake Bay in preparation for the Yorktown
Campaign® Duc to the limited number of soldiers
employed to fight the British, Congress encouraged
the use of contractors for tasks deemed too menial

for soldiers {e.g., transporting supplies) or overly
specialized (such as surgeons and other specialized
medical personnel).!

Following the way, Congress adopted rules that
awarded low-bid contracts to provide supplies and
equipment to distant military posts.”® Contractor
neglect often led to operational failures during

the Indian Wars and the War of 1812; as a result,
railitary commanders advanced the idea of subject-
ing private contractors on the battlefield 1o militar
taw.”” Secretary of War John Calhoun attempted

v

to replace service contractors with commissary
officers to provide logistical support, but the ratio
of contractors to soldiers remained approximately
1:6 in both the Seminole and Mexican Wars™

During the Civil War the logistics capacity of both
nion and Confederate forces proved inadeguate
for sustaining troops in the field. As a result,
private cont

ctors served alongside soldiers as
cooks, medical officers, teamsters, blacksmiths and

in other support roles. To improve the intelligence
collection capabilities of the Army of the Potomac,
General George MeClellan hired the Allan
Pinkerton detective agency, while U.S, Military
Telegraphs employed thousands of operators and
iinesmen to help sustain the Union war effort}*
‘The first aviation element, the U.S. Army Balloon
Corps, was completely contracted.

The Spanish-American War gave birth to a new
era of expeditionary conflict. To coincide with

America’s ascendancy as a global power, the
military underwent a series of structural changes
intended fo professionalize the force. To this
end, the military began to transform previously
outsourced logistical functions into core compe-
tencies performed by government personnel, The
sion of the Quartermaster Corps

graled a

expar

growing trend of internalizing logistical training
and oversight.

‘The outbreak of World War { saw a tremendous
expansion in the use of private contractors for
military support. Despite a massive mobilization of
private industry, the task of transporting and sup-
plying the American Expeditionary Forces (AEF)
across Burope proved overwhelming for military
support services, American and foreign contrac-
tors filled the void by crewing ships, constructing
railroads, administering post offices and providing
other general logistical support. In total, the ABR

employed aver 85,000 contractors during the war'®

The mid- to late-20th century witn
nificant transition toward modern contracted
functional support in American operations. By
the time the United States entered the Second
World War, a technological revolution in military
hardware had altered the role of contractors on
the battlefield and the U.S, military found itself
without the requisite human capital to maintain
newly designed military aircraft and technologi-
cally advanced weapons ems. In addition, the
demand for labor outstripped the uniformed

od o sig-
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importance of Coptracting: A Historical Perspective

F S The United States has eraployed
contractors in direct support of
its military forces throughout
its history.
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supply; during the war, U.8. corporations manned
ammunition depots and expanded ports in North
Africa and the Middle Bast and built airfields and
forward operating bases in the Pacific. Through
the course of the war, sore 730,000 civilians, all

but 25,000 of whom were foreigners, supported the
roughly

{ million American soldiers deploved

overseas.”

From this point forward, operational success was
inextricably linked to contractor performance
and competence, The reconstruction of Japan and
postwar Europe under the Marshall Plan necessi
tated America’s largest reconstruction efforts until
2003 in Trag. Yet it was in Korea and Vietnam that
ES&R contracting was truly born.

During the Korean War, 156,000 Korean, Japanese
and American contractors, mostly in construc-
tion and engineering roles, supported 393,000

.S, military personnel on the battlefield.™ The
extensive use of contractor support, both in dollar
amounts (12 billion in current dollars) and person-
nel {with a military-to-contractor ratio), was
due in large part to the mass demobilization of
the U.S. military after World War 1LY Similarly,
ident Lyndon Johnson’s decision not to mobi-
lize reserve units during the Vietnam War led to
the increased use of contractors in theater” US.
military operations in Vietnam, branded the “War
by Contract” by Business Wee

i in 1966, created a
vast demand for physical infrastructure construe-
tion, and the Army awarded support contracts to a
number of farge American firms.” From 1965-1972
the United States disbursed over 2 billien dollars in
fees to contractors and involved them in building
everything from roads and bridges to power plants,

fuel storage depots and jet abrfields* Tn addi-

tion, the military’s dernand for skilled technicians
grew with the first extensive use of helicopters in
combat, Throughout the conflict, an estimated
130,000-150,000 contractors worked tn support of
U.S. military operations in Vietnam.”

The end of the Vietram War marked a hiatus in
this type of work abroad, due primarily t a lack
of extended U.S. contingency operations
upon lessons learned in Vietnam, howevs

Drawing
v, the
Pentagon attempted to streamline the process of
expeditionary contracting, The chief result was
the establishment of the Army's Logistics Civil
Augmentation Program (LOGCAP) in 1985 and
its activation in 1992. This program, created to

silian contractors to
perform selected services in wartime to augment
Army forces.” is now also used for logistics sup-
port in post-war stabilization and reconstruction
phases. The first LOGCAP award, valued at an
estimated 815 million dollars, aliowed the Army

“preplan for the use of ¢

to employ one company in support of all of its
field operations in places such as the Balkans,

Haiti, Italy, Rwanda, Saudi Arabia and Somalia. ¥
‘This initial agreement set an important precedent,
as the military would now depend on contractor
support for a wide range of services and prod-
ucts in-theater in future conflicts. To date, four
LOGCAP contracts have been awarded - the most
recent of which, LOGCAP 1V, allows the Army to
award a total annual maximum value of 15 billion

dollars to three competing contractors for a life-
time maximum value of 150 billion dollars*®

operations in the Balkans i