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(1) 

HAS THE SUPREME COURT LIMITED 
AMERICANS’ ACCESS TO COURTS? 

WEDNESDAY, DECEMBER 2, 2009, 
U.S. SENATE, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Committee met, pursuant to notice, at 10:07 a.m., in room 
SD–226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Whitehouse, Specter, Franken, and 
Sessions. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning. Senator Sessions, who is vir-
tually always here, is tied up in the Armed Services Committee 
meeting on Afghanistan, and other members will be going back and 
forth to that Committee. We can well understand why. It is an ex-
traordinarily important issue. Those of us who met with the Presi-
dent yesterday before he left for West Point understand the signifi-
cance. Whether you are for or against the position he has taken, 
it is something that every member of the Senate and the House 
will have to be looking at. 

For this morning, we are going to examine the impact of two re-
cent Supreme Court decisions and what they have done to Ameri-
cans’ access to the Nation’s court system. I am doing this because 
I have been worried about the increasingly activist bent of the Su-
preme Court, and it has probably become in many ways the most 
activist Supreme Court certainly since my days in law school, and 
I am worried about the ignoring of both precedent and of Congres-
sional legislation. 

A few years ago, a slim majority of the Supreme Court undercut 
the landmark precedent of Brown v. Board of Education and its 
guarantee of equal justice. Now, we all know—and I remember it 
very well—that at the time Earl Warren spent a couple years to 
get a unanimous opinion in Brown v. Board of Education because 
there was going to be such a revolutionary but such a long overdue 
decision in this country. But a slim majority undercut it, and at 
that time Justice Breyer observed that ‘‘it is not often in the law, 
that so few, have so quickly, changed so much.’’ I agree with Jus-
tice Breyer. And his comment reflects the power that a mere five 
Justices on the Supreme Court can have in our democracy. Unlike 
the unanimous decision in Brown v. Board of Education, their ac-
tions need not be unanimous. They do not need consensus. In the 
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very year a Justice is confirmed, he or she can be the deciding vote 
to overturn precedent and settled law. 

This is now the fifth hearing in 18 months held to highlight cases 
where literally five Justices—the slimmest majority—have changed 
the legal landscape by overturning precedent and undermining leg-
islation passed by Republicans and Democrats together in Con-
gress. Today’s hearing is yet another reminder about how just one 
vote on the Supreme Court can impact the rights and liberties of 
millions of Americans. 

Today, we focus on how a thin majority of the Supreme Court 
has changed pleading standards. The issue may sound abstract, 
but certainly not to those who study the Court. As we understand 
it, the ability of Americans to seek redress in their court system 
is fundamental. In a pair of divided decisions, the Court restricted 
a petitioner’s ability to bring suit against those accused of wrong-
doing. The Court essentially made it more difficult for victims to 
proceed in litigation before they get to uncover evidence in dis-
covery. I think it is just the latest example of judicial activism. 

For more than 50 years, judges around the Nation enforced long-
standing precedent to open courthouse doors for all Americans. In 
the 1957 decision of Conley v. Gibson, the Supreme Court held that 
a plaintiff’s complaint will not be dismissed if it sets out a short 
and plain statement of the claim, giving ‘‘the defendant fair notice 
of what the claim is and the grounds upon which it rests.’’ This 
precedent reflected the intent behind the Federal Rules of Civil 
Procedure, adopted by Congress before I was born, to set pleading 
standards to allow litigants their day in court. Lawyers call this 
‘‘notice pleading.’’ The lawyers distinguish it from specific fact 
pleading. The underlying intent has been to allow people their day 
in court and not to require them to know everything or have all 
the evidence they will need to prove their claim at the outset. Much 
of that evidence may be in the hands of the defendant and the de-
fendant’s wrongdoing, after all. Allowing the case to begin with a 
good-faith claim permits the parties to engage in evidence gath-
ering. Of course, to prevail, then the party needs to establish a 
claim by a preponderance of the evidence so that by the end of the 
case the claim of wrongdoing will be fairly tested. Any one of us 
who ever practiced law knows that. You file that, you have dis-
covery. You go through the usual things, and then the case may ex-
pand. You may be amending your pleading. You may add addi-
tional counts. Every lawyer—every lawyer, plaintiff or defendant— 
knows this. 

But in two cases—Iqbal and Twombly—the Supreme Court aban-
doned the 50-year-old precedent established in Conley—a precedent 
that every lawyer has always followed, certainly that I did when 
I was in private practice. Now the Court requires that prior to dis-
covery, a judge must assess the ‘‘plausibility’’ of the facts of an alle-
gation. In his dissent, Justice Stevens called Twombly a ‘‘dramatic 
departure from settled procedural law’’ and ‘‘a stark break from 
precedent.’’ He predicted that this decision would ‘‘rewrite the Na-
tion’s civil procedure textbooks’’ because it ‘‘marks a fundamental— 
and unjustified—change in the character of pretrial practice.’’ Jus-
tice Souter, the author of the Twombly decision, dissented in Iqbal 
because he believed the five-Justice majority created a new rule 
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that was ‘‘unfair’’ to plaintiffs because it denied them a ‘‘fair chance 
to be heard.’’ 

But these activist decisions do more than ignore precedent; they 
also pose additional burdens on litigants seeking to remedy wrong-
doing. And as a result of this judge-made law, litigants could be de-
nied access to the facts necessary to prove wrongdoing. As this 
Committee learned last year from the testimony of Lilly Ledbetter, 
employees are often at a disadvantage because they do not have ac-
cess to the evidence to prove their employer’s illegitimate conduct, 
and if the employer is involved in illegitimate conduct, usually they 
do not broadcast that fact and you have to discover it otherwise. 
In fact, I believe that her civil rights claim would not have survived 
a motion to dismiss under the new standard. Our justice system 
cannot ignore the reality that a defendant often holds the keys to 
critical information which a litigant needs to prove unlawful con-
duct. 

By making the initial pleading standard so much tougher for 
plaintiffs to reach, the conservative majority on the Supreme Court 
is making it more difficult to hold perpetrators of wrongdoing ac-
countable. I believe this will result in wrongdoers avoiding account-
ability under our laws. 

Of course, wealthy corporate defendants and powerful Govern-
ment defendants of either a Democratic or Republican administra-
tion would prefer never to be sued and never to be held account-
able. These new judge-made rules will result in prematurely clos-
ing the courthouse doors on ordinary Americans seeking the mean-
ingful day in court that our justice system has provided. 

As we will hear from our witnesses today on the impact of these 
two cases, we will hear that it has been immediate and expansive. 
According to the National Law Journal, 4 months after Iqbal, more 
than 1,600 cases before lower Federal courts have cited this. This 
precedent has the potential to deny justice to thousands of current 
and future litigants who seek to root out corporate and govern-
mental wrongdoing. 

We all know that a right without a remedy is no right at all. 
That is what is at stake here. And I fear that these decisions are 
not isolated rulings but, rather, part of a larger agenda by conserv-
ative judicial activists to undermine Americans’ fundamental 
rights. The Seventh Amendment to the Constitution guarantees the 
right of every American to a jury trial. That guarantee is under-
mined if the rules for getting into court are so restrictive that they 
end up closing the courthouse door. 

I thank Senator Whitehouse, the Chairman of the Subcommittee 
on Administrative Oversight and the Courts, for working to hold 
this hearing. And I know that he, when I have to leave, is going 
to take over chairing it and rely on his own experience in that. 

Did you want to add anything before we go to the witnesses? 
Feel free. 

Senator WHITEHOUSE. I have a statement, but if we could just 
move along. 

Chairman LEAHY. Then we will call as the first witness—and I 
thank Senator Specter and Senator Franken also for being here. 
Senator Specter especially has spoken out numerous times about 
the courts undermining what has been legislative intent. 
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John Payton is the Director-Counsel and President of the 
NAACP Legal Defense Fund. He is the sixth person to lead LDF 
in its 67-year history. He continues the legacy of a historic organi-
zation started by Thurgood Marshall. He was previously a partner 
in the Wilmer Hale law firm, and he received his law degree from 
Harvard University. Mr. Payton is not a stranger to this Com-
mittee at all. 

Please go ahead, sir. 

STATEMENT OF JOHN PAYTON, PRESIDENT AND DIRECTOR- 
COUNSEL, NAACP LEGAL DEFENSE AND EDUCATIONAL 
FUND, INC., WASHINGTON, D.C. 

Mr. PAYTON. Good morning, and thank you for inviting me to tes-
tify at this really very important hearing. I agree with Chairman 
Leahy about how important this is. 

The brief answer to the question posed by the title of the hear-
ing, ‘‘Has the Supreme Court limited Americans’ access to courts?,’’ 
is ‘‘Yes.’’ I have submitted written testimony, and I am not going 
to go over all of that written testimony. But I thought in my oral 
remarks I would try to put this in context to actually explain how 
I see what the stakes are here, what is at issue here. 

The Legal Defense Fund is the country’s first civil rights law 
firm. I believe we remain the country’s finest civil rights law firm. 
We were founded in 1940—which is just as the Federal Rules went 
into effect. We have used those rules to great effect. Relying on the 
Constitution and the laws and those rules, we brought civil rights 
and human rights cases on behalf of African Americans, Hispanic 
Americans, Asian Americans, white Americans, men and women, 
straight and gay. We have helped create an anti-discrimination 
principle that applies to employment, public accommodations, edu-
cation, housing, union representation, police treatment, voting, and 
economic justice. 

The ability to enforce rights created power in the people who 
were the victims of discrimination. That is, rights create power. 
When an aggrieved person—an African American who is denied the 
low mortgage rate that is offered to a white person, for example— 
when an aggrieved person can assert rights in court, it empowers 
that individual. Those rights can be asserted against the Govern-
ment, from the local to the Federal. Those rights can also be as-
serted against private parties, from individuals to a large corpora-
tion. 

But as the Chairman said, for those rights to be real, they must 
be enforceable. That is, if there is a right without a remedy, it is 
not a right. For those rights to be real, they must be enforceable, 
and that enforceability requires access to courts. One of the critical 
elements of our system of justice is access to courts. If that access 
is curtailed, the power of victims of discrimination to redress 
wrongdoing is also curtailed. 

This fundamental principle of open access is now threatened in 
very real terms by two recent Supreme Court decisions, Twombly 
and Iqbal. Although Iqbal was decided just this year, these deci-
sions have already resulted in the results that Chairman Leahy de-
scribed in the National Law Journal article. We are already seeing 
people denied access to courts, and when they are denied access to 
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courts, their rights are being curtailed. By suddenly imposing new 
pleading requirements that are far more stringent than the long-
standing standard set forth in the Federal Rules, the Supreme 
Court has erected a significant barrier that operates to deny vic-
tims of discrimination their day in court. This is nothing short of 
an assault on some of our most cherished democratic principles. 

As District Judge Jack Weinstein recently commented about the 
detrimental impact of this heightened pleading standard, ‘‘[A] true 
‘government for the people’ should ensure that ‘the people’ are able 
to freely access the courts and have a real opportunity to present 
their cases.’’ 

Civil rights always matter. Human rights always matter. But 
they matter especially right now. The recession may be over for 
Wall Street, but for increasing numbers of people who have lost 
their jobs, it is only getting worse. We have double-digit unemploy-
ment overall. 

The Washington Post reported last week that the unemployment 
rate for African-Americans is 34.5 percent. Those are Depression 
levels. Those are Depression-era levels. 

Discrimination thrives in this environment. Everybody knows 
that. Not having a job often means people feel as though they are 
not really a part of their community. They lose their dignity. Not 
having a job because of racial discrimination makes people feel like 
they are not part of the larger society. Having enforceable rights 
is critical to maintaining our social cohesion and inclusiveness. 

We have worked very hard, the Legal Defense Fund, and I would 
say the country as a whole, to erect the set of laws that actually 
bring us together and allow us all to have rights. 

The Legal Defense Fund believes that Congress should act imme-
diately to prevent the Supreme Court’s ruling in Iqbal and 
Twombly from further undermining access to courts for victims of 
discrimination. 

I want to thank Senator Specter and this Committee for moving 
so urgently in trying to address this issue, and I look forward to 
working with Senator Specter and with the Committee on this 
issue. Given the important policy objectives behind our Nation’s 
civil rights laws and the hard-fought battles to secure their pas-
sage, Congress has a substantial interest in robust enforcement of 
the civil rights laws. It should treat seriously threats that can, as 
one court warned, ‘‘chill’’ the pursuit of civil rights claims. Congress 
should take steps to ensure that persons can enter the courthouse 
door when seeking protection under civil rights statutes. There is 
no more important issue with respect to our civil rights than the 
issue that is before this Committee today. If you close the door, 
then people cannot enforce rights. And if they cannot enforce 
rights, those rights do not exist for them. 

Thank you very much. 
[The prepared statement of Mr. Payton appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much, Mr. Payton. I apologize 

for having stepped out of the room there. I had a call I had to re-
turn. I have read your testimony, and I appreciate it. 

Greg Garre recently served as Solicitor General in the Bush ad-
ministration. I think that is where we first met. And he received 
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his law degree from the George Washington University, currently 
is a partner at Latham & Watkins here in Washington, D.C. 

Mr. Garre, thank you for taking the time. Please go ahead, sir. 

STATEMENT OF GREGORY G. GARRE, PARTNER, LATHAM & 
WATKINS, LLP, WASHINGTON, D.C., AND FORMER SOLICITOR 
GENERAL OF THE UNITED STATES 

Mr. GARRE. Thank you, Chairman Leahy, and thank you, mem-
bers of the Committee. It is an honor to appear before you today 
and participate in this important discussion on the Supreme 
Court’s recent decisions in Ashcroft v. Iqbal and Bell Atlantic v. 
Twombly. 

Nearly a year ago to this day, I had the privilege of appearing 
before the Supreme Court and arguing the Iqbal case as Solicitor 
General of the United States. The Court’s decision in Iqbal, which 
followed and applied its Twombly decision, provides important 
guidance on the threshold standards for pleading claims in Federal 
court. The Iqbal and Twombly decisions stand for a proposition 
that ought to be noncontroversial and come as little surprise: In 
order to subject a defendant to the demands of civil litigation, con-
clusory and implausible allegations of wrongdoing will not suffice. 
Rather, a plaintiff must provide allegations that, if true, permit a 
reasonable inference that the defendant is liable for the alleged 
misconduct. 

Far from bolts out of the blue, the Iqbal and Twombly decisions 
are firmly grounded in prior precedent at both the Supreme Court 
and the appellate level. Indeed, courts have for decades recognized 
that broad and conclusory allegations of wrongdoing are not suffi-
cient to state a claim for relief, and that while it is generous, the 
Federal notice pleading regime it is not limitless. The Iqbal and 
Twombly decisions are a natural outgrowth of that well-settled law, 
and the decisions serve important interests. In particular, as the 
Iqbal case underscores, they ensure that Government officials are 
not distracted from performing their duties by the demands of civil 
discovery and responding to implausible claims of wrongdoing. As 
Justice Stevens recognized more than 25 years ago, protecting Gov-
ernment officials from such burdens is critical to ensuring that our 
officials ‘‘perform their sensitive duties with decisiveness and with-
out potentially ruinous hesitation.’’ 

If, as Second Circuit Judge Jose Cabranes observed, Mr. Iqbal 
were successful in obtaining discovery from the former Attorney 
General and Director of the FBI based on his conclusory allega-
tions, then ‘‘little would prevent other plaintiffs from claiming to be 
aggrieved by national security programs and policies from following 
the blueprint laid out by this lawsuit to require officials charged 
with protecting our Nation from future attacks to submit to pro-
longed and vexatious discovery processes.’’ Fortunately, that blue-
print does not exist today thanks to the Supreme Court’s decision 
in Iqbal. 

In the wake of the Twombly and Iqbal decisions, some critics 
have suggested that the decision will usher in a sea change in Fed-
eral pleading practice and result in the wholesale dismissal of 
claims. The evidence simply does not bear this out. The most com-
prehensive study of which I am aware is now being conducted by 
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the Advisory Committee on Civil Rules, which is comprised of 
judges and practitioners who are experts in civil procedure. That 
study, which has looked at every appellate decision discussing and 
citing the Iqbal case, concludes that the decisions have not resulted 
in any major change in pleading practice. 

Particularly in light of the lack of evidence of any wholesale 
change in pleading practice at this time, Congressional action is 
not warranted at this time. 

Moreover, if the proposed legislation were enacted, it would not 
only create great uncertainty and unpredictability as to pleading 
standards, but substantially lower the standards from the law that 
existed at the time of Twombly and Iqbal. In particular, legislation 
that would mandate the so-called ‘‘no set of facts’’ language from 
Conley v. Gibson would be unsound. Conley’s no set of facts lan-
guage has never been taken literally by the lower courts, and as 
seven Justices, led by Justice Souter, recently observed, Conley’s 
‘‘no set of facts’’ language has been ‘‘questioned, criticized, and ex-
plained away long enough.’’ Mandating that standard would be a 
recipe for conflict and confusion in the lower courts, not to mention 
an invitation for baseless and implausible lawsuits. 

Finally, there is a process for monitoring the situation and re-
sponding, if need be: the judicial rulemaking process established by 
the Rules Enabling Act. The Rules Committees, which are com-
prised of the Nation’s top experts on Federal practice and proce-
dure, are particularly well suited to evaluate the situation and de-
termine whether any response is warranted. With respect to this 
Committee, there is no reason for Congress at this time to supplant 
the time-honored judicial rulemaking process here. 

Thank you, Mr. Chairman. I look forward to answering the Com-
mittee’s questions. 

[The prepared statement of Mr. Garre appears as a submission 
for the record.] 

Chairman LEAHY. Well, thank you, Mr. Garre, for being here. 
You obviously know that maybe some will disagree with your testi-
mony, but as I have found before, you have stated your position 
very succinctly, and I appreciate that. 

Professor Stephen Burbank is currently the David Berger Pro-
fessor for the Administration of Justice at the University of Penn-
sylvania Law School. He teaches classes in civil procedure and re-
ceived his law degree from Harvard University. 

Professor, we are delighted to have you here. Please go ahead, 
sir. 

STATEMENT OF STEPHEN B. BURBANK, DAVID BERGER PRO-
FESSOR FOR THE ADMINISTRATION OF JUSTICE, UNIVER-
SITY OF PENNSYLVANIA LAW SCHOOL, PHILADELPHIA, 
PENNSYLVANIA 

Mr. BURBANK. Thank you, Chairman Leahy and members of the 
Committee. Thank you for inviting me to testify about the vitally 
important question whether recent decisions of the Supreme Court 
have limited Americans’ access to court. I commend the Committee 
for recognizing the serious potential for damage posed by these de-
cisions. I would like specially to commend Senator Specter for his 
early action in introducing a bill to overrule the Court’s decisions, 
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thus signaling concern to the bench, the bar, and the public, and 
stimulating interest and debate. Appendix A to my prepared state-
ment includes a draft substitute amendment for the Committee’s 
consideration. It takes a somewhat different approach that was in-
spired by a provision in the 1991 Civil Rights Act, reflecting my 
view that the primary purpose of any legislation responding to the 
Court’s decisions should be to restore the status quo until and un-
less careful study, enabled by a process that is open, inclusive, and 
thorough, supports the need for change. 

I am concerned that the Court’s decisions in Twombly and Iqbal 
may contribute to the phenomenon of vanishing trials, the degrada-
tion of the Seventh Amendment right to jury trial, and the emas-
culation of private civil litigation as a means of enforcing public 
law. I am particularly concerned because in rendering them the 
Court evaded the statutorily mandated process that gives Congress 
the opportunity to review, and if necessary to block, prospective 
procedural policy choices before they become effective. Both the 
process used to reach these decisions and their foreseeable con-
sequences undermine democratic values. 

Of course, no one yet knows enough about the impact of Twombly 
and Iqbal to state with confidence that they will cause a radical 
change in litigation behavior or the results of litigation. Still, Ap-
pendix B to my prepared statement contains a sample of many 
lower-court cases suggesting or making explicit that complaints 
have been dismissed that would not have been dismissed pre-
viously, and early empirical work suggests that Twombly and Iqbal 
have indeed had a disproportionately adverse impact on the usual 
victims of ‘‘procedural’’ reform—civil rights plaintiffs. 

Moreover, the relevant question should be, in my opinion: Who 
should bear the risk of irreparable injury? In my view, it should 
not be those usual victims of ‘‘procedural’’ reform, and it should not 
be the intended beneficiaries of Federal statutes that Congress in-
tended to be enforced through private civil litigation. 

Notwithstanding recurrent pressure to authorize fact pleading in 
certain categories of cases, the Supreme Court repeatedly insisted 
that such a change would require rulemaking or legislation, and in 
recent years, the Rules Committees of the Judicial Conference 
abandoned proposals to adopt fact pleading across the board. In 
light of this history, Twombly and Iqbal prompt the question: What 
changed other than the membership of the Supreme Court? My 
prepared statement identifies what in the architecture of these de-
cisions may lead to mischief, both of the sort that the framers of 
the original Federal Rules sought to avoid and a whole new brand 
of mischief reposing in a generally applicable plausibility require-
ment that depends upon ‘‘judicial experience and common sense.’’ 

I conclude, in any event, that the defects of process, institutional 
competence, and democratic accountability underlying the Court’s 
decisions are sufficiently serious, standing alone, to warrant legis-
lation requiring a return to the status quo ante until they have 
been cured by a new (and very different) process. 

I usually avoid the term ‘‘judicial activism’’ because, in my expe-
rience, people use it as a label to describe court decisions they do 
not like without reference to an objective standard. Twombly and 
particularly Iqbal are examples of judicial activism according to an 
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objective standard—namely, the Enabling Act and the Court’s own 
decisions distinguishing judicial interpretation from judicial 
amendment of the Federal Rules., For the Court has told us that 
‘‘we are bound to follow a Federal Rule as we understood it upon 
its adoption, and we are not free to alter it except through the proc-
ess prescribed by Congress in the Rules Enabling Act.’’ 

Twombly and Iqbal’s defenders must pretend that interpretation 
is a process sufficiently capacious to accommodate: 

First, the abandonment of the system of notice pleading that the 
drafters of the original Federal Rules intended, that Congress and 
the bar were told in 1938 had been implemented in the Federal 
Rules, and that the Supreme Court embraced as early as 1947; 

Second, its replacement by a system of complaint parsing that is 
hard to distinguish from the complaint parsing under Code plead-
ing that the drafters of the original Federal Rules explicitly re-
jected; 

And, third, a wholly new general requirement of plausibility. 
I understand that the difference between interpretation and judi-

cial lawmaking is one of degree rather than kind, but here the de-
grees of separation approach 180. 

In sum, comparing the role that those who wrote the Federal 
Rules envisioned for pleading and what they thought could fairly 
be demanded of plaintiffs filing complaints with the new world 
celebrated by Twombly and Iqbal’s defenders leaves no doubt that 
the Court in those cases ignored previous acknowledgments that it 
has no power to rewrite the rules by judicial interpretation. One 
can only wonder at the spectacle of Justices who deride who deride 
a ‘‘living Constitution’’ enthusiastically embracing living Federal 
Rules. From this perspective, the legislation I favor would bring 
back the Federal Rules in Exile. 

[The prepared statement of Mr. Burbank appears as a submis-
sion for the record.] 

Chairman LEAHY. Thank you very much, Professor. Incidentally, 
I agree with what you said about Senator Specter. This is an area 
where both publicly but also in many, many conversations we have 
had privately, when he was Chairman of this Committee and oth-
erwise, he has taken that position. Senator Specter has been noth-
ing but totally consistent in that regard, and I applaud him for 
that. I am glad you mentioned that. 

Mr. Payton, the Iqbal decision was issued just 6 months ago, and 
it involves technical procedural questions. One of the things I have 
heard from people when we scheduled this hearing, they said, 
‘‘Why not just wait until the new standard gets sorted out by the 
lower courts or by the Civil Rules Committee of the Judicial Con-
ference? ’’ How would you respond to that? Why not just wait? Why 
should we act? 

Mr. PAYTON. Well, here is what we know—— 
Chairman LEAHY. Is your microphone on, sir? 
Mr. PAYTON. Here is what we know and why we really cannot 

wait. In that short period of time, the decision has had an effect 
on the cases I was talking about, civil rights cases, and it has re-
sulted in many of them being dismissed that otherwise would not 
have been dismissed. Those victims of discrimination, those alleged 
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victims of discrimination, they cannot wait. Their cases were 
thrown out. And every day we go forward, more will be thrown out. 

Let me put this in—I do not want to overstate this, and I think 
I did not overstate it. I am not saying that all civil rights cases are 
being dismissed. I am not saying that we know enough to say that 
there has been a wholesale abandonment of civil rights cases. But 
we know enough right now to know that Iqbal has had a very 
harmful effect on substantial numbers of civil rights cases. I do not 
think there is any question about that. The cost of waiting is thou-
sands of cases being thrown out that otherwise would have pro-
ceeded and would have been found to be meritorious. So waiting 
has an enormous price and cost, I would say, to the fabric of our 
society. People who are victims of discrimination will be foreclosed 
from proceeding to vindicate their rights. If you cannot enforce 
your rights, you do not have rights. That is why we cannot wait. 

Chairman LEAHY. Thank you. 
Mr. Garre, you would disagree, I assume. Make sure your micro-

phone is on. 
Mr. GARRE. I certainly agree with Mr. Payton that there has not 

been any evidence of a wholesale change in pleading practice. I 
think the study that I referred to in my testimony being under-
taken by the Advisory Committee on Civil Rules indicates that 
courts have not seen a major change in pleading practice. 

One of the questions that that study raises is with respect to the 
cases that have been dismissed—and there have been some cases 
that have been dismissed, civil rights cases, other cases. We need 
to know more. We need to know whether or not meritorious claims 
are being dismissed. We need to know whether these are cases that 
would have been dismissed under the law before Iqbal and 
Twombly. Are there cases that are being dismissed because of any 
change in the law from Iqbal and Twombly? And we also need to 
know—and I think this is very important. We need to know where 
cases are dismissed, what is happening when plaintiffs are given 
liberal leave to amend their complaints and come back and attempt 
to state new claims. At that point, are plaintiffs coming back with 
sufficient allegations? 

One of the things that the courts have made clear—and this has 
not changed at all—is that there is liberal leave for amending 
pleadings granted under the Federal Rules, Federal Rule 15. In 
fact, the Iqbal case was remanded, so the plaintiff could be given 
an opportunity to amend. 

So I think there is a lot that we need to know. 
Chairman LEAHY. I am going to ask Professor Burbank the same 

question, but you say you have to know if they are meritorious 
cases. If they are dismissed, how are we ever going to know if they 
are meritorious? 

Mr. GARRE. Well, what I mean by that, Senator, is that these are 
cases that would have met the pleading threshold under Rule 8 
even if you went back and looked at the law before Twombly and 
Iqbal, which did make clear that, number one, conclusory allega-
tions were not sufficient to state a claim; and, number two, that 
you had to state something more at reasonable inference for believ-
ing there is wrongdoing. 
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Professors Wright and Miller, in their famous treatise said before 
the Twombly case, I quote, ‘‘The pleading must contain something 
more than a statement of facts that really creates a suspicion of a 
legally cognizable right of action.’’—which I think is the same con-
cept that the Supreme Court has expressed in the plausibility, a 
reasonable inference of wrongdoing. 

So I think that the quarrel that I would have with Mr. Payton 
is only insofar as let us look at the cases that have been dismissed 
and make an assessment as to whether these are cases that are 
being dismissed as a result of some new standard or these are 
cases that would not have met the threshold standard to begin 
with. 

Chairman LEAHY. But I also worry—I mean, we could look at 
them. We could look at them, and we could spend years looking at 
them, and by then you may have no remedy at all because of the 
time. But I understand your answer. 

Professor Burbank, the same question to you, sir. Why shouldn’t 
we just wait? 

Mr. BURBANK. Thank you. I think, in response to Mr. Garre’s re-
marks, it is important to note that the cases contained in Appendix 
B to my prepared statement are cases only following Iqbal—not fol-
lowing Twombly, but only following Iqbal—in which it is suggested 
or made explicit that these are complaints that would have sur-
vived under the previous regime. 

Second, I am sorry, but the memorandum that Mr. Garre refers 
to is not a study at all. It is a summary of cases by a law clerk. 
Now, I have great respect for law clerks. I was once a law clerk 
myself. And I have great respect for the person for whom—— 

Chairman LEAHY. So was I. 
Mr. BURBANK. For the judge for whom this person is a law clerk. 

But it is a summary of cases, appellate decisions and a non-random 
sample of district court cases. It is not a study. Mr. Garre is con-
fused. The Federal Judicial Center, on behalf of the Rules Commit-
tees, is conducting a study looking at actual docket entries. That 
is going to take quite a while. That is going to take quite a while. 
But the Kuperman—if that is her name—memorandum is not a 
study at all. There is a study underway, and it will take a good 
deal of time. 

Now, I agree with Mr. Payton that we should not wait, you 
should not wait, the Congress should not wait, because we are talk-
ing here about irreparable injury. These are cases, when they are 
dismissed, they are not going to be able to be brought back. The 
law of preclusion, even if there is a change in the pleading law, will 
prevent these people from ever having their rights enforced. More-
over, there is a risk of irreparable injury not just to individual 
plaintiffs who are now being dismissed under Twombly/Iqbal, but 
to the values and policies that underlie a whole host of Congres-
sional statutes that Congress intended to be enforced through pri-
vate civil litigation. 

Chairman LEAHY. My time is exhausted, but what I worry about 
in this whole thing is a 5–4 decision which, at least in my impres-
sion, changes precedent dramatically, changes our Rules of Civil 
Procedure by Court fiat. 
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I have been at meetings of the Judicial Conference. The Chair-
men and Ranking Members of both the Judiciary Committees of 
the House and Senate are always invited to speak there. If the 
Chief Justice wanted to change the Rules of Civil Procedure, frank-
ly, I think it would have been a lot better to have asked the Judi-
cial Conference, raise it with them, ask for changes. You have got 
the Rules Enabling Act. You have got all the other processes flow-
ing through, and at least there would be a great deal of input rath-
er than five people—I am not sure that any of them have been trial 
judges, but to do this, it just bothers me a great deal. 

But, anyway, my time is up. I am going to turn the gavel over 
to Senator Whitehouse, and I thank you all very much. 

Senator WHITEHOUSE [presiding]. Thank you, Chairman. By vir-
tue of my role as stand-in Chair for the remainder of the hearing, 
the witnesses will be enjoying my company through the entire 
hearing. And so I will put myself at the end of the list and yield 
my time to Senator Specter, who will be followed by Senator 
Franken and anybody else who should arrive, and then I will bat 
clean-up toward the end. 

Senator Specter. 
Senator SPECTER. Mr. Garre, we have the Rules Enabling Act, 

which explicitly set forth the procedures for an Advisory Committee 
on Civil Rules, then a Standing Committee on Civil Rules, the full 
Judicial Conference, and the Supreme Court, and then Congress 
has the last word. Isn’t what the Supreme Court has done here in 
the face of contravening that express legislation engaging in, as 
Professor Burbank says, ‘‘judicial lawmaking’’ ? 

Mr. GARRE. Senator Specter, I do not think that is what the Su-
preme Court has done here. I think it has done here what is done 
in numerous cases dealing with questions arising under the Fed-
eral—— 

Senator SPECTER. Well, if it has done it in numerous cases, that 
does not absolve it from judicial lawmaking. They do that all the 
time, perhaps not quite as flagrantly. 

Mr. GARRE. I think what the Court is doing here is interpreting 
Rule 8, and the language in Rule 8, in particular, it says ‘‘short and 
plain statement of the claim’’ showing that the plaintiff is entitled 
to relief. And I think if you look at the Twombly case, which was 
a 7–2 decision written by Justice Souter, where there was wide-
spread consensus on the Court of what the standard should be, 
they are interpreting Rule 8, and that is a perfectly legitimate 
function for the Supreme Court. 

Senator SPECTER. Professor Burbank, isn’t that a highly strained 
interpretation of what went on here? Isn’t this draconian, to use a 
better word than ‘‘sea change,’’ in the pleading rules? 

Mr. BURBANK. Yes, Senator. It is a fairy tale, and for those who 
are being kicked out of court, it is a grim fairy tale. That is with 
one ‘‘M.’’ This is not interpretation under any reasonable interpre-
tation of that word. 

Indeed, I would note that, to my knowledge, no Court had ever 
previously relied on the word ‘‘showing’’ for the purpose for which 
the Court relied on it in Twombly and Iqbal. This is not interpreta-
tion. These cases cannot, if you will excuse me, plausibly be tied 
to the Supreme Court’s own previous cases. 
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If you look at the cases on which Mr. Garre relies in attempting 
that, you will find that two of them were authored by Justice Ste-
vens. Guess what? Justice Stevens dissented in both Iqbal and 
Twombly. You will find that another one—and there are only four 
or five cases cited by Mr. Garre—authored by Justice Breyer, was 
a unanimous opinion, which means that it was joined by Justice 
Stevens. And then if you look further at the details of those cases, 
you will find that they do not, in fact, come close to what the Court 
did in Iqbal and Twombly, which, of course—— 

Senator SPECTER. Professor Burbank—— 
Mr. BURBANK.—is why Justice Stevens dissented. 
Senator SPECTER [continuing]. I hate to interrupt you, but you 

have already convinced me, and I want to turn to Mr. Payton. 
Congratulations on what the NAACP Legal Defense Fund does 

and congratulations to you. And we do not have time to take up 
all of the meritorious claims which would be tossed out. And just 
a personal aside, this decision is a decision I found particularly dis-
heartening, objectionable, because the first day in law school with 
Charles E. Clark, the author of the Rules of Civil Procedure, in 
1938—then he was on the Second Circuit—talked about the notice 
pleading of Dioguardi v. Durning and getting away from common 
law pleading rules which had stifled meritorious claims, if there 
was something totally out of order, just using procedure to toss 
people out of court. 

We do not have time to take up all the areas where it is going 
to hurt, but none is more important than civil rights. And I would 
be interested in, as factual as you can be, about how this is going 
to undermine civil rights enforcement. 

Mr. PAYTON. Thank you very much. I think that that is what I 
go over in my written testimony, category by category, just how 
this has already undermined civil rights plaintiffs. You know, to 
put it in the context of your first question to Mr. Garre, the normal 
order of making changes in the Federal Rules would have resulted 
in a multi-year study by the various advisory committees into what 
the effect of any such changes would be on all sorts of cases, includ-
ing civil rights cases. 

As far as I am aware, there was no concern given in either Iqbal 
or Twombly about the effect of those decisions on anything beyond 
the four corners of those decisions. And here we are now trying to 
deal with something that has had, I would say, very predictable 
consequences that are going to affect the ability of our civil rights 
plaintiffs to actually vindicate themselves when there has been no 
real exploration of that at all. And I think it is critical that we go 
back to the status quo, prior to Iqbal and Twombly, in order to pre-
serve something that has been so important, I would say, to the 
fabric of our society. A person comes in and says that she is a black 
woman, that she applied for a job, and that she saw her application 
taken to the back room and she heard from somebody that it was 
put into a pile and no one reviewed her application. She brings 
that claim, and under Iqbal and Twombly, maybe she gets thrown 
out. Before Iqbal and Twombly, she gets discovery, and she actu-
ally gets to find the smoking gun. 

You know, there are smoking guns out there, and under the 
plausibility standard, maybe those cases get thrown out. If you are 
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not thrown out, you can discover the smoking gun—and we all 
know all sorts of cases where, in the course of discovery the docu-
ment shows up that, in fact, reveals that there was really an awful 
procedure that was occurring. 

We know the consequences right now of what has happened be-
cause of Iqbal. We know the consequences. They may be greater 
than we feared. But we know the consequences already have been 
harmful to very important civil rights, I would say, values we all 
share. Let us make sure we put that to an end. 

Senator SPECTER. Just a concluding statement. It is infrequent 
that we have such a blatant case of judicial lawmaking. There are 
lots of other cases which are not detected and not acted upon, and 
I am continuing the battle to televise the Supreme Court so there 
will be some public understanding. Well, the public is never going 
to understand this issue, but this Committee is moving faster. 
There is companion legislation in the House, and I hope that we 
are able to move promptly. 

There is one thing that there is unanimity on around here. It is 
hard to find something, but on judicial lawmaking, I think every-
body agrees it ought not to be done. 

Thank you very much, Mr. Chairman. 
Senator WHITEHOUSE. We are joined by the distinguished Rank-

ing Member, who had important business with the Armed Services 
Committee earlier, and I would now call on him, if he wishes, to 
make his opening statement or simply questions the witnesses. 
Which would you prefer so the clock knows? 

Senator SESSIONS. Well, maybe a little of both. 
Senator WHITEHOUSE. All right. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. You know, one of the great events in my life 
was when I graduated from law school, in that year Alabama aban-
doned common law pleading and went to Federal Rules notice 
pleading. But prior to that, if you were going to file a lawsuit, you 
had to file a complaint that had some merit to it. You had to assert 
what rights you were filing under—Is this trespass? Is it neg-
ligence? Is it trespass on the case?—and create a whole body of 
pleading, demurrers, and such. It was a complicated process, and 
I felt we made progress when we moved away from that. 

But there has been a general sustained concern—and it is not 
against civil rights or anything else—that notice pleading becomes 
anything: ‘‘I do not like it. I think maybe I was abused. Pay me 
money. I want to sue you, and I want to take 2 years in court, and 
it will cost you $50,000, $500,000, and you will pay me, anyway.’’ 

So I think it is perfectly right that the Supreme Court would af-
firm a rule that if you cannot assert a facially plausible cause of 
action in your complaint, it ought not to go forward. If we are going 
to change the law—and Senator Specter has a bill to reverse the 
Supreme Court’s ruling, which is supported by the Federal Com-
mittee on Rules, I understand, and I expect them to submit some 
communication to our Committee to explain their view on it. If we 
have a change, we really ought to tighten up this thing a little bit. 
The pendulum has swung so far. In law school, you know, the ques-
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tion of the professors was: Can you file a complaint on point paper? 
Remember, we heard that discussion. 

So that is my basic view of it. I do not see anything wrong with 
a requirement that a person who sues somebody at least be able 
to produce a coherent complaint so that it is facially plausible, but, 
you know, sorry I could not be here earlier. I look forward to exam-
ining more in-depth the different opinions that we have. 

Mr. Garre, is this some dramatic alteration of the law in the Su-
preme Court’s decisions that represents a major change in the way 
courts have been handling complaints over the years? 

Mr. GARRE. Thank you, Senator. No, the evidence that I have 
mentioned indicates that it has not been a drastic change. I re-
ferred to the memorandum being conducted under the auspices of 
the Advisory Committee, and Professor Burbank pointed out that 
that is being prepared by a law clerk for the Committee. If that is 
not good enough, I would point you to the statements of the Chair 
of that Committee, Judge Kravitz, who said earlier this fall that 
the courts were taking a fairly nuanced view of the Iqbal case. 

And I think you are quite right. Fundamentally the question is: 
Should it be enough for a plaintiff to present a conclusory and im-
plausible claim to invoke the full machinery of the civil litigation 
process? Should it be enough for a plaintiff to come in with an im-
plausible claim on its face, even accepting the allegations as true, 
to subject a defendant in any kind of case, whether it is a Govern-
ment defendant in presenting potential interference with carrying 
out that person’s duties, or another defendant. And I think if you 
go back and you look at the Supreme Court decisions that I cite 
in my testimony, and if you look at the legion of case law in the 
lower courts before Twombly, they recognize quite clearly that, no, 
conclusory allegations are not enough, and that, yes, you have to 
have an allegation that is plausible that supports a reasonable in-
ference of wrongdoing. 

I think that is, all things speaking, a fairly low threshold that 
is consistent with the notice pleading regime, and I think it is well 
grounded in prior precedent. 

Senator SESSIONS. Well, a lot of complaints are out there that 
most any kind of person who feels aggrieved sues a large number 
of defendants, and hopefully they can somehow shake some money 
out of them. And, frequently, people will pay several thousands of 
dollars, even if they have no liability at all, rather than spend large 
amounts of money in defense. Is it true—I guess you lawyers, I 
have heard some of these lawyers charge $500 an hour. Well, you 
have been sued. You are in Federal court. And you have got to ad-
vise your client. Can you go in there and say to your client, ‘‘Well, 
client, I do not think there is any problem here. I have spent 10 
hours on it, and you now owe me $5,000.’’ Or are you going to say, 
‘‘I better check this out. I do not want to get to court and be am-
bushed.’’ And they spend 100 hours. It easily can happen in these 
cases, and for not a lot of good if a person cannot state a claim that 
has a facial plausibility to it that would justify going to court. 

I know the old rules were too restrictive. Massachusetts and Ala-
bama stayed within the last two States, I think, that stayed in that 
area, and we moved totally to the notice pleading of the Federal 
Rules. I think it is better. But I am just not feeling that the law 
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in America is being changed if the courts insist that at least you 
have a plausible complaint. 

The courts have dealt with this over the years as to what the no-
tice pleading standard was set in Conley v. Gibson. It announced 
in Conley that it allowed dismissal only when the plaintiff can 
prove no set of facts to support his claim which would entitle him 
to relief. And courts have wrestled with that, no set of facts re-
quirement for a number of years. 

Justice Souter in Twombly stated that the ‘‘no set of facts’’ stand-
ard has ‘‘earned its retirement’’ after ‘‘puzzling the profession for 
50 years.’’ In short, the Conley standard was confusing and too 
vague to be useful. To clarify that, the Court adopted a plausibility 
standard which requires a claim to be plausible on its face and not 
a formulaic recitation of the elements of a cause of action. So, to 
me, that is kind of what the Court is talking about. 

Just briefly, Mr. Payton, I will let you respond. Has the Court 
there got it wrong? Has Justice Souter, writing for the majority, 
somehow committed a big error in saying that you have got to have 
a facially plausible complaint to go forward? 

Mr. PAYTON. Let me make two points here. I think that pre- 
Twombly and Iqbal, federal courts had no problem weeding out 
cases that lacked merit. I think Mr. Garre has referred to them, 
and you have referred to them. I think courts had no problem 
weeding them out. The problem with what the Supreme Court has 
done now is that Iqbal and Twombly are having a very harmful im-
pact on cases that I believe everyone would agree should have been 
allowed to go forward. 

You say ‘‘plausibility.’’ Let me tell you the problem with plausi-
bility. Plausibility requires the district judge to actually decide 
what in his or her sense is plausible. The Conley v. Gibson case— 
let me just use that case—is the implementation of a cause of ac-
tion that was developed by Charles Houston, who was the founder 
of the Legal Defense Fund. He argued two cases in the 1940s, 
Steele and Tunstall, and the challenge in those cases—and it is the 
same challenge that is in Conley v. Gibson—is whether or not an 
all-white union has a duty to its black members, a duty of fair rep-
resentation. 

When Houston argues those cases, there is no such legal require-
ment. He puts forward those facts, and he argues to the Court and 
he wins, and the Court says there is a duty of fair representation 
that the white union has to its black members. The same issue 
comes up in Conley v. Gibson. And the question is: Is there, in fact, 
that duty in the context of the facts in Gonley? 

If you simply said it is a plausibility standard, the plausibility 
standard would have knocked that case out. It would have knocked 
that case out. There are an awful lot of cases out there where civil 
rights plaintiffs would be out of court under a plausibility stand-
ard—even though today everyone in this room would acknowledge 
that those cases established principles that we cherish as what our 
civil rights laws ought to be. 

The way to go about doing any change in our Federal Rules is 
you do the study first to see what effects it has. If there is a con-
cern about complex antitrust cases, let us see what we ought to do 
about complex antitrust cases, but do not throw out the civil rights 
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cases in the wave of trying to deal with Twombly, which is a com-
plex antitrust case. 

There is an order of things here that is really quite important, 
and the harm that we are now doing to our panoply of civil rights 
cases is completely undeserved and harms our entire society. That 
is my point. It harms our entire society. 

Senator SESSIONS. Well, I will look at that and just review it, but 
I do not think those complaints would be dismissed out of hand. 
I think you can formulate a complaint that a union has got a duty 
to represent all its members. So I think we can get overconcerned 
about the implications. 

Senator WHITEHOUSE. Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman. 
I have got to say I am a little confused here on something, and 

basically it is what has happened since Iqbal, because Mr. Garre 
basically said that there is a study that said that nothing bad has 
happened, and Professor Burbank has said there was not a study 
really at all, it was just a summary. So I do not like being told 
something is a study and it is a summary. I mean, I think we have 
a right—the Ranking Member said that he is going to look back. 
He is sorry he arrived late, but he wants to look back at the dif-
ference of opinions. And I think we are all entitled to our opinions. 
But we arrive at opinions by looking at facts, and facts come from 
studies, not summaries and memoranda. And I think that in testi-
mony to Congress, it should be accurate when you characterize 
something. 

So what is confusing to me is that Mr. Garre seems to be saying 
that nothing meritorious has been turned down, and Mr. Burbank 
says there has been, by virtue of this study, which was not a study, 
after all. So I guess, Mr. Payton, can you give me any examples of 
something meritorious in the civil rights area or in any area that 
you think should have been heard that was not? 

Mr. PAYTON. We go over some cases in my written testimony one 
by one. I think the dispute is a little bit different, so let me just 
say what the dispute is. 

What I heard Mr. Garre say is there has been no wholesale 
change. But that is a concession that there has been a change, and 
that change has clearly affected civil rights cases. 

Now, we do not know the full impact of that change, but we cer-
tainly know there has been a change that has harmed civil rights 
plaintiffs. I do not think there is any question at all about that. I 
do not think Mr. Garre is going to contest that there has been a 
change that has harmed civil rights cases. 

The extent of it we can argue about, but my point is we should 
not tolerate any change, and that is not the way we should be pro-
ceeding here. I believe the change is far larger than he thinks it 
is, but he concedes that there has been a change, I would say even 
a significant change. He says it is not a wholesale change, but if 
this were a wholesale change, this room would be filled with thou-
sands of people in here talking about what has happened. We have 
only had 6 months since this decision. 

So the cases have not actually percolated up so that we could see 
them, but on the matters that really affect the fabric of our society, 
I do not think there is any question about that. 
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You know, Senator Sessions, what I was saying about plausi-
bility is that when you are trying to get the court to adopt a brand- 
new cause of action, that is why a district judge may not think it 
is plausible. A lot of civil rights law has been made by courts in 
complaints that we have filed, where we have asked courts to actu-
ally let us proceed so we can show that actually this ought to be 
part of the lexicon of our civil rights laws. 

Senator FRANKEN. Can you give us just one example from your 
written testimony? 

Mr. PAYTON. Oh, sure. We had an example of a Hispanic man 
who was denied the ability to vote, and he filed a complaint chal-
lenging that, and he was thrown out of court on the grounds that 
he actually could not show enough to say that he was the victim 
of discrimination. That would have clearly passed under the stand-
ard in place 2 years ago. 

There is a whole raft of cases just like that where people used 
to be able to simply walk into Court and they now are being held 
to standards that are very difficult to meet, and in the case I just 
mentioned, the plaintiff may not have been able to amend his com-
plaint to solve that. He could have brought that claim before and 
actually probably have prevailed on it. 

Senator FRANKEN. So there has been a raft of complaints, a raft 
of cases like this? 

Mr. PAYTON. Yes. 
Senator FRANKEN. In your judgment. 
Mr. PAYTON. Yes. 
Senator FRANKEN. But a raft is short of wholesale? 
Mr. PAYTON. Here is what we do not know—— 
Senator FRANKEN. I am really trying to get some kind of distinc-

tion that means something to me. 
Mr. PAYTON. Yes. That distinction does not mean anything to me, 

either. There have been very substantial numbers of cases that 
have been harmed already. Whether that amounts to what some-
one would view as a wholesale change, I am actually indifferent to 
that. There have been substantial numbers of cases in the civil 
rights area that have been harmed. Those numbers of cases are 
only going to increase as we go through time. 

My point is we should not have wanted to harm any of those 
cases. That is not the way we should go about changing our Fed-
eral Rules and our notice pleading requirement. 

Senator FRANKEN. So what we had was a study that was not a 
study saying it was not a wholesale change, but it is really a sum-
mary and there has been a raft of change. 

Mr. PAYTON. Substantial numbers of cases have been affected. 
Senator FRANKEN. Thank you. 
Mr. PAYTON. Substantial numbers of cases have been affected. 
Senator FRANKEN. Thank you, Mr. Chairman. 
Senator WHITEHOUSE. Thank you, Senator. 
Mr. Garre, since you are the person here defending this opinion, 

let me ask you to defend the plausibility standard. I have a number 
of concerns about it, the first of which is that I do not find it any-
where else in the law. It seems to have been invented for this par-
ticular occasion. 

VerDate Nov 24 2008 12:18 Jul 06, 2010 Jkt 056719 PO 00000 Frm 00024 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\56719.TXT SJUD1 PsN: CMORC



19 

The second problem that I have with it is that, in my experience, 
misconduct is inherently implausible. It is implausible that the 
woman that Mr. Payton referred to who brought in her resume and 
who was African-American and when that went into the back office 
somebody would be so callous as to just throw that into the waste-
basket without further analysis because she was black. That is im-
plausible. 

It is implausible that a CEO with a bizarre fetish goes after a 
female staffer in some way that is inappropriate and in violation 
of her right to a workplace that is free of that kind of discrimina-
tion and harassment. 

It is always implausible, I would say, when there are these sort 
of, you know, bizarre or wrongful elements of conduct. So when you 
say that the standard is that something, if it is implausible, that 
is a strike against it, that seems to be putting a big thumb on the 
scales here and buttressing the status quo in which everybody is 
presumed to be a regular person who will not engage in this kind 
of conduct. 

And, last, it is so subjective. The whole notion of plausibility is 
the relationship between a hypothesis and a set of beliefs. It im-
ports the judge’s set of beliefs into the equation in a way that I 
have never seen before in the law. And it strikes me, particularly— 
and I know the very distinguished Senator from Alabama will dis-
agree with me, but particularly when you have a bench that has 
been deliberately, in my view, populated with people who bring a 
particular worldview that when you say, ‘‘OK, guys, bring that 
worldview into this discussion,’’ you are stacking it up against the 
plaintiff. You have got a standard that has no meaning because it 
has never been used before. You have got a standard that is highly 
subjective. And you have got the sort of substantive bias against 
the plaintiff’s general allegation because thank God those general 
allegations tend to be—guess what?—implausible because most 
people are good and do not engage in that kind of behavior. 

How can you defend the use of the word ‘‘plausibility’’? 
Mr. GARRE. Thank you, Senator. First, if I could just make two 

preliminary remarks and then address your question. 
Senator WHITEHOUSE. Sure. 
Mr. GARRE. I wanted to refer to page 21 of my written testimony 

which describes the memorandum that I referred to earlier being 
undertaken by the Advisory Committee, and so I think it clearly 
sets forth what that memorandum is and what it says, and that 
refers to Senator Franken’s questions, and I did want to state that 
for the record. 

Second, there was some reference earlier to the Conley case and 
the suggestion that that case would come out differently under 
Iqbal. And I would point the Committee to page 563 of the 
Twombly decision where the Court specifically says that the com-
plaint in Conley ‘‘amply’’ stated a claim under the Federal Rules of 
Civil Procedure. What the Supreme Court took issue with was a 
sentence in Conley where it described the ‘‘no set of facts’’ lan-
guage. The Court did not take issue with the result in Twombly— 
in Conley, and that is made clear in the Twombly decision. 

Senator WHITEHOUSE. All right. Now—— 
Mr. GARRE. But let me answer your question. 
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Senator WHITEHOUSE. As former Solicitor General, I thought you 
would be better about answering questions. 

Mr. GARRE. I appreciate that, Senator. 
Senator WHITEHOUSE. We are not the Supreme Court, but we do 

want our questions answered. 
Mr. GARRE. Plausibility is—— 
Senator SESSIONS. Well, he maybe said a little comment on the 

preamble of your question. Excuse me. 
Senator WHITEHOUSE. Now everybody is jumping in. It is getting 

harder and harder to get a question answered in a hearing around 
here. 

Mr. GARRE. That is familiar from the Supreme Court, Senator. 
The plausibility standard is defined as a reasonable inference of 

wrongdoing. You look at the factual allegations, you assume that 
they are true, and then the question is: Is there a reasonable infer-
ence of—— 

Senator WHITEHOUSE. But they do not use the word ‘‘reasonable.’’ 
They use the word ‘‘plausible.’’ And that is, to me, a rather unique 
word. 

Mr. GARRE. Senator, they define plausibility as a reasonable in-
ference of wrongdoing. That is in the Court’s decision. I can 
find—— 

Senator WHITEHOUSE. So you would be perfectly comfortable get-
ting rid of the word ‘‘plausible’’ once and for all and switching it 
with ‘‘reasonableness’’ because that is what it really means? 

Mr. GARRE. I think that is—— 
Senator WHITEHOUSE. You are comfortable dumping the plausi-

bility standard and using a pure—using ‘‘reasonableness’’ wherever 
the word ‘‘plausibility’’ appears. 

Mr. GARRE. I think that is the way that the Court itself de-
scribed the standard, Senator. And if you go back and you look at 
the cases—and I have cited a number of them in my testimony— 
where they do not—— 

Senator WHITEHOUSE. Why would they—this is a Court that 
knows what words mean. The word ‘‘reasonable’’ is one of the most 
widespread words in jurisprudence. Why would they bring in a dif-
ferent word, ‘‘plausible,’’ if they did not intend to open the field to 
a more subjective point of view on the part of judges? Why not just 
use the word ‘‘reasonable’’ when ‘‘plausible’’ has a meaning that al-
lows for more subjective application? I mean, if you look at the defi-
nition of ‘‘plausible,’’ it is ‘‘superficially fair or reasonable or valu-
able, but often specious.’’ Superficially, the quality of seeming rea-
sonable—not being reasonable, seeming reasonable or probable. It 
is a word with a different meaning. Why would they use that word 
when reasonableness is a known, widely used, almost term of art 
in the law? Why bring in a word that is not a term of art and that 
imparts that subjective element that allows a judge to say, ‘‘Well, 
that does not seem right to me, particularly when what you have 
in these cases is a fight of somebody who has been injured against 
the status quo that would like to sort of deprecate that injury or 
that it actually never happened? 

Mr. GARRE. I think to the extent, Senator, you are concerned 
about confusion about what ‘‘plausibility’’ means, I think the deci-
sion answers it, and it is on page 1949 of the Iqbal decision, where 
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the Court says, ‘‘What do we mean by ‘plausibility’? We mean the 
plaintiff must plead ‘factual content’ that allows the Court to draw 
a reasonable inference that defendant is liable for the misconduct 
alleged.’’ 

And if you look at the Iqbal case and the Twombly case, it ex-
plains what the Court meant—— 

Senator WHITEHOUSE. So you do not see any hint or whisper of 
mischief in the importation of this word ‘‘plausible’’ into these deci-
sions? 

Mr. GARRE. Well, I think as defined—— 
Senator WHITEHOUSE. On purpose. 
Mr. GARRE [continuing]. By the Court’s decisions, and we are in-

terpreting the Supreme Court’s decisions. And I think if you look 
at what ‘‘plausibility’’ meant in Iqbal and in Twombly—in Twombly 
you had a complaint that alleged an antitrust conspiracy among 
competitors who engaged in parallel conduct. And what the Court 
said is, ‘‘Hey, we are going to accept these allegations as true.’’ But 
that is not a plausible claim of wrongdoing because competitors 
deal in a parallel way all the time, and that is not illegal. You have 
got to provide more allegations to create an inference that there 
was wrongdoing. 

Senator WHITEHOUSE. My point is the difference semantically be-
tween ‘‘plausible’’ and ‘‘reasonable’’ is that ‘‘reasonable’’ connects 
more directly to an objective standard; whereas, ‘‘plausibility,’’ by 
its very definition, imports a subjective point of view of the judge 
and the Court. And I do not see a good reason for that step, from 
reasonableness to plausibility. There is an actual semantic step 
that is taken there, and they did not need to do it. They did do it. 
I cannot believe that they did not do it on purpose. And when the 
distinction is that clear, it is basically a license to legislate from 
the bench. 

Mr. GARRE. And with respect, Senator, I think the Court did an-
swer that concern in its decision when it defined—— 

Senator WHITEHOUSE. Well, they backed away from the term 
‘‘plausibility’’ by defining it in terms of ‘‘reasonableness,’’ but they 
still left it hanging out there to be used by judges in a way that 
has dominated the discussion today about this piece of judicial leg-
islation, if you will. 

Mr. GARRE. But I think a judge that read that word in the ab-
stract without reading the Court’s decision would not be doing his 
or her job, and I do not think we should assume that judges are 
disregarding the Supreme Court’s decision. 

The one other thing I would say is that these are principles that 
were agreed to by seven Justices led by Justice Souter in the 
Twombly case, and in the Iqbal case, the disagreement on the 
Court was not about what the principles were. It was about wheth-
er they were misapplied in that case. So there is a widespread con-
sensus on the Court that these are the proper principles and inter-
preting Rule 8 of the Federal Rules of Civil Procedure. 

Senator WHITEHOUSE. Well, we will see. Anyway, do you wish to 
have a second round? 

Senator SESSIONS. Yes. 
Senator WHITEHOUSE. We have to wrap up in about 10 minutes. 
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Senator SESSIONS. OK, and I appreciate that, and you are very 
generous allowing me to go over. 

Senator WHITEHOUSE. And I would like to reserve 3 minutes for 
closing, so take a second round. 

Senator SESSIONS. OK. Well, Justice Souter talked about the 
Conley standard should be ‘‘best forgotten as an incomplete, nega-
tive gloss.’’ That is what he said about it. And I guess the seven 
Justices all signed on to that opinion. Is that right, Mr. Garre? Mr. 
Garre, you are reading your book there, but looking at the Advisory 
Committee notes to Rule 11, which requires the plaintiff’s attorney 
to file a legitimate complaint, it says this: ‘‘What constitutes a rea-
sonable inquiry may depend’’ on factors including ‘‘whether the 
pleading, motion, or other paper was based on a plausible view of 
the law; or whether he depended on forwarding counsel or other 
members of the bar.’’ 

First, ‘‘plausible’’ does strike me—and I agree with you, Mr. 
Chairman, it is an unusual word. It is not something that we have 
normally seen a lot in law, but this was at least used in the Advi-
sory Committee notes to Rule 11. I guess it never—but it just 
strikes me is that the Court is saying that notice pleading does not 
mean anything, you have got some responsibilities to craft a com-
plaint that sets forth a cause of action that is worthy of requiring 
the defending party to spend perhaps hundreds of thousands of dol-
lars to defend himself. A lawsuit is a serious thing. It is not suffi-
cient to say, ‘‘I do not think that I was allowed to vote because of 
bias.’’ I do not know what the complaint was in that voting case, 
but you have to assert some basis before the county or city or the 
State, whoever defended that case, has to spend all the money and 
go to a lawsuit. You have got to assert a complaint that has some 
value there. 

In looking at your remarks in other matters, there are quite a 
number of cases, including the Second Circuit and others who have 
adopted this, haven’t they, Mr. Garre, and have not criticized it or 
expressed reluctance to follow the Supreme Court decision? They 
seem to have adopted it, for the most part. Is that correct? 

Mr. GARRE. I think that is correct, Your Honor. I mean, certainly 
there is a debate—— 

Senator SESSIONS. You get an ‘‘A’’ for saying ‘‘Your Honor,’’ 
but—— 

[Laughter.] 
Senator SESSIONS. It does convince me that you have been in 

court before in your life, and that is a good thing. 
Mr. GARRE. Thank you, Senator. 
Senator SESSIONS. Thank you. Mr. Chairman, I think you raise 

a good point. I do not know how you can word this, but in my view, 
creating—in my view, if we are going to write a statute to deal 
with the problem of pleading, I think the statute should be crafted 
in a way that requires a little more than the Conley case does, and 
I think practice and history shows us that as a matter of policy— 
not a lot more. A notice pleading is still a strong part of our law, 
and I support that. You do not want to throw people out of court 
for an unjustified reason. But everybody—the Rules of Procedure 
require that the law—the Rules of Procedure require some integ-
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rity and some coherence in the pleading, or else you do not go to 
court, you do not get in court. It is just that simple. 

So how we draw that line, I do not know. ‘‘Plausibility,’’ I agree, 
Mr. Chairman, is a word that I am not that familiar with, but they 
have defined it. They seem to have reached a view of how it should 
be defined and how it should be applied in the cases. And I do not 
think we should jump over the Rules Committee and be rewriting 
that Rule of Procedure today. Let us see where it goes, and let us 
see what they will correspond with us and what they will tell us 
their view is. 

Thank you. 
Senator WHITEHOUSE. I thank the Ranking Member. 
By way of sort of closing out, I guess, we have dealt with a lot 

of real specifics here, and I would like to do one of those sort of 
Google map bounces where you go way up before you come back 
down to the details again, and put what I think is the context for 
this decision forward, and that will, I guess, help define how plau-
sible it is that this is a purely technical judgment by the Supreme 
Court and that it has no further purpose to close the courthouse 
doors. 

You know, I have said this before; I will say it again. We have 
seen over many years, I think, a very deliberate and surprisingly 
overt strategy to populate the courts, and particularly the Federal 
courts, with judges who have a particular political persuasion. It 
has been part of the Republican Party’s proclaimed strategy, so it 
is no secret. And the fact that an enormous infrastructure has been 
set up to accomplish it, vetting infrastructure like the Federalist 
Society to get people tuned up for the judicial appointments down 
the road, and the result has been that a small and determined 
group of ideologically active judges can control the Supreme Court 
when it wishes by 5–4. And it is not just a potential. You have seen 
it work out in a whole variety of different areas, not the least of 
which is the discovery of a constitutional right to own guns that 
had previously gone unnoticed by Supreme Courts for 220 years, 
and suddenly 5–4, poof, it magically appears. 

And scholars like Jeffrey Toobin who have looked at the Court 
for a long time have noted that they seem to be persistently and 
deliberately driving the Court in a particular direction and have 
noted the consistency between that particular direction and the 
current political ideology of the present Republican Party. 

And when you have a decision like this that tends to close the 
courthouse doors to consequences against senior Government offi-
cials, particularly senior Bush administration Government officials, 
particularly senior Bush administration Government officials that 
were involved in the national security programs that have been the 
subject of great criticism—and, in fact, there is a report due out 
any day on the Office of Legal Counsel, what went wrong there 
that permitted the torture program to go forward—it is hard not 
to see this in a context when there are clear winners and losers as-
sociated with this. And the clear winners are the corporations who 
have their own independent effort to demean and revile the court-
house and the jury and try to make it look like it is a real impedi-
ment on them and an unfair burden to be sued. And I think that 
is frankly unconstitutional. I think that our constitutional struc-
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ture is not just executive, legislative, and judicial branches; it also 
includes juries. Juries turn up three times in the Constitution, not 
just the Article III courts but juries themselves. And I think cor-
porations would love a world in which the only Government offi-
cials that they ever had to answer to were ones who had been ren-
dered supple to their views by campaign contributions and cor-
porate money. 

Tampering with legislators, tampering with executives is some-
thing that is licensed by our campaign finance laws. Tampering 
with a jury is an offense. And, yes, I think there are plenty of cor-
porations who would like never to have to appear before a jury 
again because they cannot influence that jury. It is against the law 
to do that. It is the last place where somebody who is getting 
rolled, who all institutions of Government are stacked against, can 
still have their last stand and find a hearing and get a neutral 
judge and, more importantly, a jury of their peers who cannot be 
tampered with about the decision before them to make that call. 

And I cannot see this choice that the Court has made as inde-
pendent of all of those surrounding facts. I think it is implausible. 

The hearing will remain open—— 
Senator SESSIONS. Mr. Chairman, could I just respond to say 

that I do not—I believe that Chief Justice Roberts and the six other 
Justices who ruled on this—I guess Roberts was on this opinion. 
Was he on this opinion? These are people who have seen thousands 
and hundreds of thousands of lawsuits work their way through the 
system, and they have a growing consensus that we have got a lot 
of frivolous lawsuits in the system, and that a person ought to at 
least be able to file a facially plausible complaint to get into court. 

This is not some agenda by some secret group out here. The 
Committee on Rules supports this agenda. Justice Cornyn—I will 
offer his statement for the record. He is a former Justice of the 
Texas Supreme Court. He supports it. So I think it is just a ques-
tion of can we create a—has the Court improperly created—prop-
erly using the existing rules, interpreted erroneously to say that 
your complaint should have facial plausibility? And if we want to 
argue about that word, perhaps, but I think it is not against the 
law and the history of litigation in America. And, in fact, you go 
back 100 years, and you really had to plead with specificity to stay 
in court. It is a lot easier to be in court today than it used to be. 

Thank you. 
Senator WHITEHOUSE. You are very welcome. The statement of 

Justice Cornyn, Senator Cornyn, Attorney General Cornyn, will be 
accepted into the record, as, without objection, will a number of 
other statements. My own is already in. 

[The prepared statement of Senator Cornyn appears as a submis-
sion for the record.] 

Senator WHITEHOUSE. There is a coalition letter and statements 
from Hon. Louis Pollak; from Simon Lazarus of the Senior Citizens 
Law Center; from Alan Morrison at the George Washington Uni-
versity Law School; Michael Dorf at Cornell University Law School; 
Steve Crowley at the University of Michigan; Doug Richards at 
Cohen Millstein; Joseph Seiner, a professor at the University of 
South Carolina School of Law; David Shapiro, emeritus professor 
at Harvard Law School; Professor Spencer at Washington Lee Law 
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School; Professor—I cannot read it—Subin at Northeastern Univer-
sity School of Law. 

In any event, they will all be accepted into the record without ob-
jection, as well the statement of Senator Feingold. 

[The statements appears as a submission for the record.] 
Senator WHITEHOUSE. The record of the hearing will remain open 

for an additional week for any further statements that anybody 
wishes to add. This has been, I think, an instructive and lively 
hearing. All of the witnesses were extremely well prepared and 
thoughtful and argued their cases extremely well, and I was very 
impressed with the quality of the testimony. So I thank each of you 
for being here, and I will, without further ado, adjourn the hearing. 

[Whereupon, at 11:35 a.m., the Committee was adjourned.] 
[Questions and answers and submission for the record.] 
[Additional material is being retained in the Committee files, see 

Contents.] 
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